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Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
DI STR ICT OF NEVADA

BULLION MONARCHMINING, INC.,

Plaintiff,

vs.

BARRICK GOLDSTRIKE MINES, INC.,

Defendant.

Case No. 03:09-CV-612-MMD-WGC

REPLY BRIEF ON
“MOTION TO COMPEL DISCOVERY”

Barrick’s opposition focuses on the meaning of Magistrate Judge Cooke’s

prior order, but the reasons for granting Bullion’s motion go far beyond that.

Barrick has already disclosed that it maintains the very records Bullion seeks,

and sharing them would help mediate the distrust and lack of information that

has so far precluded settlement. Barrick, moreover, has a duty to supplement

the responses it already provided. Given Barrick’s shifting views on what con-

stitutes “liability” and “damages,” denying Bullion the information it may need
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to establish liability would be fundamentally unfair.

I.

THIS COURT SHOULD LIFT THE STAY ON DAMAGES DISCOVERY

There is good cause to lift the stay, whether as an interpretation of Mag-

istrate Judge Cooke’s order or as an independent order now.

A. The Prior Order Can Reasonably Be Read
to Require the Additional Discovery Now

1. It is Incoherent to Say that the Discovery is “Deferred”
until a Dismissal of the Accounting Claim

The portion of the Court’s prior order “deferr[ing]” further discovery “until

such time as the District Court denies the accounting claim in a summary

judgment motion” has caused confusion. Barrick reads the clause to refer to a

hypothetical, successful motion by Barrick to dismiss Bullion’s request for an

accounting. But since Barrick also sees the accounting as the means of estab-

lishing the damages element of Bullion’s claims (Doc. 248, Opp. 10:13–21), that

claim would be dismissed only if the entire complaint were dismissed. That

would not be a trigger to reopen discovery. (Contra Doc. 87, Tr. at 19:1–5 (“that

is when the Court feels it would be appropriate to reopen expert discovery”).)

So it is incoherent to say that discovery is merely “deferred” until such a dis-

missal.

2. The Order Can be Read to Defer Discovery until
Summary Judgment on the Accounting Claim is Denied

Bullion, by contrast, understands the order to allow discovery to resume if

the Court “denies the accounting claim [part of] a summary judgment motion”—

i.e., if a summary-judgment motion challenging Bullion’s accounting claim were

unsuccessful. That means that upon the occurrence of either condition—denial

of summary judgment or, if no summary-judgment motion were filed, an order

of accounting at trial—the “deferred” discovery would actually resume. Bullion
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acknowledges that at the hearing, it offered to pursue its claims on liability to

trial in lieu of completing damages discovery for its experts’ reports. (See also

Doc. 31 (arguing that Bullion’s experts “must first be furnished with sufficient

production information” but as an alternative Bullion was “willing to allow for a

continuation of expert discovery regarding damages”).) Nonetheless, Bullion

believed the language of the Court’s minute order controlled.

Under a reasonable reading of that ruling, Barrick’s failed attempt to

have the accounting claim dismissed in its summary-judgment motion now

opens the door for discovery.

B. Regardless of the Prior Order,
there is Good Cause to Lift the Stay

Rather than parse the prior order, however, this Court can and should en-

ter a new order lifting the stay as to discovery on damages. This Court has dis-

cretion to do so. Grammer v. Colo. Hosp. Ass’n Shared Servs., Inc., 2:14-CV-

1701-RFB, 2015 WL 3938406, at *2 (D. Nev. June 26, 2015). And Barrick has

not given any substantive reason to keep the stay in place.

1. Damages Discovery is Not Burdensome

The burden of production would be minimal. Barrick says that “it makes

no sense to require Goldstrike to provide extensive production data for proper-

ties and for periods that may prove entirely irrelevant” (Doc. 248, Opp. 11:9–

10), and that such a pre-accounting disclosure “would be wasteful for all con-

cerned” (Doc. 248, Opp. 2:11–12). Barrick does not explain why this production

would be burdensome, however. To the contrary, Barrick asserts that it sepa-

rately tracks the production data from the area-of-interest properties. (See

Amended Resp. to Interrog. 8 (“The production from these properties is tracked

separately by Goldstrike, and is commonly referred to as the ‘Barrick Fee’ open

pit production (indicating that Goldstrike does not believe there to be any royal-

ties owed on such ounces).”).) Now that Barrick assures us there are no other
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properties (Doc. 248, Opp. 8:16–9:1), updating the production from 2010 and

disclosing the gross smelter returns (the dollar value of production) and proved

and probable reserves (a projection of the mine’s future capacity) should be

straightforward.

2. Bullion Seeks the Information to
Pursue a Good-Faith Settlement

At the same time, disclosing and updating this information would pro-

mote settlement. Barrick says that “[t]he parties are so far apart that further

discussions would be a waste of time.” (Doc. 248, Opp. 11:20–21.) But that dis-

tance is due in part to an information gap that disclosure would help bridge.

When the parties agreed to suspend discovery in 2010, neither envisioned that

it would take nearly seven years before this matter would be ordered to tri-

al. Now it has become clear that the continuing fight on liability through trial

will be so expensive as to make settlement even more remote.

II.

BARRICK MUST SUPPLEMENT ITS PREVIOUS RESPONSES

Irrespective of the stay on damages discovery, Barrick at least has to up-

date its 2010 discovery responses. Barrick does not dispute its obligations un-

der FRCP 26(e)(1) to supplement its responses “even following the close of dis-

covery.” Star Direct Telecom, Inc. v. Glob. Crossing Bandwidth, Inc., 272 F.R.D.

350, 358 (W.D.N.Y. 2011). Barrick’s asserted exemption under the discovery

stay (Doc. 248, Opp. 9 n.7) misreads the scope of that stay. As Barrick argued

in 2010, the purpose of the stay was “to not spend a bunch of time delving into

and fighting over . . . production records from 1990 forward.” (Doc. 87, Tr. at

17:22–24.) Nonetheless, without a fight Barrick had already “delv[ed] into” the

total number of ounces of gold and silver produced from the area-of-interest

properties through July 1, 2010. At the time, Barrick withheld only the dollar

calculation of gross smelter returns and the proved and probable reserves; the
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fight on those damages issues was postponed. But nothing about the stay sus-

pends Barrick’s obligation to update the information it did provide, which is

now outdated.1

III.

BULLION IS CONCERNED THAT BARRICK MAY INVOKE THE ABSENCE OF
DAMAGES DISCOVERY AS A DEFENSE TO LIABILITY AT TRIAL

Bullion brought this motion in part out of concern that Barrick would try

to escape liability at trial by pointing to the lack of evidence on damages. Dur-

ing the hearing on motions for summary judgment, Barrick represented that

“there’s no evidence that [Barrick or its] predecessors obtained any properties in

the area of interest” and that “discovery has long closed in this case on liabil-

ity.” (Tr. 8/30/16 19:4–12.) It seemed that, despite Barrick’s disclosures of two

such mines—Betze Post AOI and Miekle AOI—Barrick was exploiting the ab-

sence of discovery on damages to say that Bullion could not meet its prima facie

case on liability.

Barrick now concedes that those mines constitute properties Barrick or

its predecessors acquired in the area of interest. (Doc. 248, Opp. 8:13–9:3.) And

Barrick represents that those responses are “complete” even now. (Id.) Barrick

even goes so far as to say that the stay order effectively bifurcates the trial, ex-

cusing Bullion from gathering or presenting any evidence of damages from un-

paid royalties until the jury’s determination of liability. (Doc. 248, Opp. 10:16–

18.)

None of Barrick’s concessions obviate the need for Barrick’s discovery re-

sponses here, though. Bullion is still concerned about moving goalposts on “lia-

bility.” Bullion has been repeatedly assured, including in Barrick’s opposition

1 If this Court excuses Barrick from supplementing its responses on grounds
that it falls under the stay of damages discovery, Bullion reserves the right to
challenge the sufficiency and accuracy of those responses when the damages-
discovery phase commences.
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here, that Barrick produced “complete” responses to Bullion’s requests relevant

to liability and that Bullion could not compel any further production because of

the stay on damages discovery. (See Doc. 248, Opp. 5:1–2 (seeming to

acknowledge that “reserve/production data” is still necessary for the calculation

of damages).) Yet comments like those in the summary-judgment hearing sug-

gest that Barrick may argue that unproduced information about Barrick’s area-

of-interest holdings is critical to Bullion’s case on liability. As a matter of due

process and fundamental fairness, Bullion must be permitted to compel Bar-

rick’s responses on that production information.

CONCLUSION

For the foregoing reasons, this Court should grant Bullion’s motion.

Dated this 13th day of January, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ Abraham G. Smith
DANIEL F. POLSENBERG
Nevada Bar No. 2376
JOELD. HENRIOD
Nevada Bar No. 8492
ABRAHAM G. SMITH
Nevada Bar No. 13,250
3993 Howard Hughes Parkway,
Suite 600
Las Vegas, Nevada 89169

THOMAS L. BELAUSTEGUI
Nevada Bar No. 732
CLAYTON P. BRUST
Nevada Bar No. 5234
ROBISON, BELAUSTEGUI, SHARP & LOW
71 Washington Street
Reno, Nevada 89503

Attorneys for Plaintiff

PSA 0138



7

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

Pursuant to Fed. R. Civ. P. 5 and Local Rule 5-4, I certify that I served

the foregoing “Motion to Compel Discovery” through the United States District

Court’s CM/ECF system electronic mail.

Dated this 13th day of January, 2017.

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP
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