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LIABILITY COMPANY; GRAVITAS 
NEVADA, LLC, A NEVADA LIMITED 
LIABILITY COMPANY; NEVADA 
PURE, LLC, A NEVADA LIMITED 
LIABILITY COMPANY; MEDIFARM, 
LLC, A NEVADA LIMITED LIABILITY 
COMPANY; MEDIFARM IV LLC, A 
NEVADA LIMITED LIABILITY 
COMPANY; and STATE OF NEVADA, 
DEPARTMENT OF TAXATION, 
 
          RESPONDENTS. 

  

Appellant Nevada Organic Remedies, LLC (“NOR”) respectfully requests that 

this Court expedite the briefing, oral argument, and resolution of this appeal pursuant to 

NRAP 2, 26(d), and 31(a).     

INTRODUCTION 

 On August 23, 2019, Judge Elizabeth Gonzalez issued a Preliminary Injunction 

(the “Injunction”) that precludes the State of Nevada, Department of Taxation (the 

“Department”) from performing final inspections of the recreational marijuana 

establishments of some, but not all, recipients of conditional licenses.  The recreational 

marijuana regulatory framework imposes deadlines for final inspections to be conducted 

by the Department, and if those deadlines are not met, the conditional licenses may be 

surrendered. Based on the standard schedule for briefing before this Court, the issue on 

appeal may be moot before the appeal would be decided. This appeal also concerns a 

matter of state-wide importance concerning the future of the entire Nevada recreational 
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marijuana industry, which requires immediate attention. Accordingly, this appeal should 

be briefed and decided on an expedited basis.   

 The Department also agrees that this appeal should be reviewed on an expedited 

basis, as it has recently submitted a filing in the district court stating that an expedited 

appeal is appropriate.  

FACTUAL BACKGROUND 

A. The Recreational Marijuana License Application Process 

The initiative to legalize recreational marijuana, Ballot Question 2 (“BQ2”), was 

approved by Nevada citizens in 2016 and codified as NRS 453D. As the government 

agency charged with the implementation of the Nevada recreational marijuana program 

pursuant to NRS 453D.200(1), the Department accepted and graded applications for 

licenses to operate recreational marijuana establishments across the state of Nevada 

between September and December 2018. Because the Department received more 

applications than licenses available, the Department scored the applications and awarded 

conditional licenses to the highest-ranking applicants in each jurisdiction pursuant to NRS 

453D.210. NOR was a successful applicant that received seven conditional licenses to 

operate establishments across Nevada. 

After the Department announced the successful applicants, a number of unsuccessful 

applicants filed several lawsuits against the Department claiming that the licensing process 

was flawed and requesting that they be awarded licenses even though they had not 

received enough points to merit a license.  
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B. Judge Gonzalez Issues a Preliminary Injunction on Limited Grounds 

In May 2019, Judge Gonzalez coordinated four of the licensing cases solely to hear 

motions for preliminary injunctions filed by several plaintiffs in the various lawsuits. The 

motions led to a four-month, pre-discovery evidentiary hearing where the Respondents 

combed through every action and decision made by the Department in an attempt to find 

problems in the process. The hearing started on May 24, 2019, and it did not conclude until 

Judge Gonzalez issued her decision on August 23, 2019.  

As considered during that hearing, with respect to the requirement in NRS 

453D.200(6) to conduct a background check for “each prospective owner,” the Department 

had adopted a regulation in NAC 453D.255(1) providing that with respect to “owners,” 

NRS Chapter 453D would “only apply to a person with an aggregate ownership interest of 

5 percent or more in a marijuana establishment.” This regulation was often referred to as 

the “5% rule.”  

The 5% rule serves to ensure that applicants—especially those that may be publicly 

traded companies—are not required to have background checks completed on hundreds or 

even thousands of nominal shareholders who have no real ability to control the company. 

The 5% rule was already part of the medical marijuana regulatory framework, as NAC 

453A.302(1) had already included the same 5% limitation since 2014, and it was 

specifically requested by the industry and recommended by the Governor’s Task Force, 

which included principals of Respondents.  

Eventually, Judge Gonzalez determined in her Findings of Fact and Conclusions of 

Law (“FFCL”) that the Department’s decision “to not require disclosure on the application 
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and to not conduct background checks on persons owning less than 5% prior to award of a 

conditional license is an impermissible deviation from the mandatory language of…NRS 

453D.200(6),” and the regulation was “arbitrary and capricious.” (Ex. 1, ¶¶ 81, 82)She 

therefore concluded that the Department should be enjoined from conducting final 

inspections on any applicant that did not have 100% of its owners background checked 

pursuant to the 5% rule, and she looked to the disclosures of ownership in the license 

applications to determine whether or not each owner had been background checked. (Id. at 

pg. 24). Judge Gonzalez granted the preliminary injunction on that single legal issue.  

C. An Irregular, Confusing Process Using “Tiers” Is Used to Determine the Scope 

of the Injunction 

Before issuing the FFCL, Judge Gonzalez requested the Nevada Attorney General’s 

office, which represented the Department, to provide the court with a list of “[w]hich 

successful applicants completed the application in compliance with NRS 453D.200(6).”1 

The request was confusing not only because it appears to unjustifiably shift the burden of 

compliance with the requirements of NRS 453D.200(6) from the Department to the 

applicants, but also because at that point Judge Gonzalez had not yet interpreted the scope 

of NRS 453D.200(6). She had not determined whether the 5% rule violated the statute, nor 

had she given any guidance on how to define the terms of the statute, most notably, the 

term “owner,” or the term “prospective owner,” neither of which are defined in the statute 

itself.  

                                                
1 Transcript, Evidentiary Hearing, Day 20, August 20, 2019, at pg. 164 attached as Exhibit 2 
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In attempting to interpret Judge Gonzalez’s request, the Attorney General’s office 

appears to have anticipated her finding that the 5% rule should be invalidated and that 

Judge Gonzalez would look to the contents of the applications in order to determine 

whether the Department had complied with the background check requirements found in 

NRS 453D.200(6). The office replied with information that would interpret NRS 

453D.200(6) more broadly than the Department had interpreted it in the past by sending 

Judge Gonzalez an email creating three “Tiers” and placing each successful applicant into 

one of three “Tiers.” These Tiers included: 

“Tier 1” – applicants who did not intervene in this litigation, and which the 

Department automatically deemed to have listed their full ownership 

without checking further. 

“Tier 2” – intervenors which the Department decided it could confirm had listed 

“each prospective owner, officer, and board member” in their applications. 

This Tier included five of the intervenors. 

“Tier 3” – intervenors for which the Department “could not eliminate a question as 

to the completeness of their applications” with respect to the list of owners, 

officers, and board members. Four intervenors were included in this tier, 

including NOR. (Exhibit 3).  

After receiving the Attorney General’s email, Judge Gonzalez limited the scope of 

the Injunction to enjoining the Department from conducting final inspections only to those 
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entities listed in Tier 3. The injunction tied up 25 licenses and placed many of the other 

licenses on an unstable legal footing.2  

In subjecting NOR to the injunction, Judge Gonzalez deferred entirely to the 

Attorney General’s email, admitting it as a court exhibit. She did not elaborate on why 

NOR or the other Tier 3 applicants should be the only parties affected by the injunction. To 

this day, NOR remains unclear why it was placed in Tier 3, because it listed 100% of its 

owners in its applications. 

NOR filed this appeal challenging the district court’s determination that the 5% rule 

was “arbitrary and capricious” and was an “impermissible deviation” from the language of 

BQ2. 

ARGUMENT 

A. Expedited Review Is Necessary for Relief to Be Obtained Prior to Upcoming 

Regulatory Deadlines  

Pursuant to NRAP 2, this Court may “expedite its decision” or “suspend any 

provision of these Rules in a particular case and order proceedings as the court directs.”  

Good cause exists to expedite this appeal, as expedited briefing and review would serve 

the public interest, including the interests of the parties directly involved.  See, 

Huckabay Properties, Inc. v. NC Auto Parts, LLC, 130 Nev. Adv. Op. 23, 322 P.3d 429, 

430 (2014) (noting “the public’s interest in expeditious resolution of appeals”); City of 

                                                
2 Many of the licensees that allegedly included all of their owners in their applications and 

are not subject to the injunction later transferred ownership to publicly traded companies and may 
have taken advantage of the 5% rule in obtaining transfer approval. Until this Court hears and 
resolves the appeal, the fates of the licenses held by these licensees also remain unresolved.  
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Las Vegas v. Int’l Ass’n of Firefighters, Local # 1285, 110 Nev. 449, 451, 874 P.2d 735, 

737 (1994) (explaining that it “is a matter of the utmost concern to this court, to litigants 

in general, and to this State’s citizens” that “appeals proceed to finality in an expeditious 

fashion”). 

Absent expedited review, numerous successful conditional licensees may lose 

those licenses merely because of the passage of time.  Under NAC 453D.295(1), 

conditional licensees are required to receive a final inspection on their recreational 

marijuana establishments “within 12 months after the date on which the Department 

issued a license to the marijuana establishment.”  If the inspection is not received, “the 

marijuana establishment must surrender the license to the Department.”  Id.   

The deadline for final inspections was originally December 4, 2019, but the 

Department has recently issued a short extension of this deadline to June 5, 2020.  

(Exhibit 4).  With the Court’s standard briefing schedule of opening briefs being due 

within 120 days of docketing, this matter would not be heard and decided prior to June 

5, 2020.  And even if this matter could be heard and decided just prior to June 5, 2020, 

the entire purpose of the appeal would be thwarted, as conditional licensees such as 

NOR have considerable work to perform in order to receive final approvals, obtain 

permits, and complete all tasks—such as hiring employees and building out space—that 

are necessary to complete before opening.  This work will take several months. (See 

Wiegand Declaration filed concurrently in support of Motion to Suspend Injunction 

Pending Appeal.) Accordingly, unless expedited relief is provided, NOR and other 
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conditional licensees stand to lose these valuable conditional licenses due solely to the 

passage of time. 

B. An Expedited Appeal is Necessary to Ensure a Speedy Resolution to an Issue 

of State-Wide Public Importance 

Under NRS 453D.210(1) and (4), the Department is directed to begin receiving 

applications for recreational marijuana establishment licenses by January 1, 2018, and is 

further directed to allocate licenses within 90 days after applications are submitted. 

These deadlines communicate a significant public interest in the prompt regulation and 

incorporation of recreational marijuana into the marketplace. Those deadlines passed 

long ago, and the entire market in Nevada remains in flux due to the issues of this 

appeal. Not only are 25 licenses now completely removed from the market—including 

some licenses in more rural jurisdictions that do not now have access to the product—

but many others are potentially subject to revocation under Judge Gonzalez’s order 

regarding the 5% rule. Until this Court decides the appeal, the desire of the voters of this 

state to have maintainable access to recreational marijuana cannot be fulfilled, and many 

of those who have been awarded licenses cannot operate. It is therefore imperative that 

this appeal be heard as soon as reasonable as an issue of state-wide importance. 

C. The Department Agrees that Expedited Review Is Necessary 

While the appeal of the Injunction is pending, the underlying actions are moving 

forward.  In a recent filing in which NOR asked the district court to issue a writ of 

mandamus directing the Department to move NOR to Tier 2 based on the facts of its 

application, the Department confirmed to the district court that expedited relief of this 
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appeal would be appropriate.  Pointing to this appeal as a “legal remedy” that limits the 

need for mandamus in the district court, the Department agreed that “NOR can ask the 

Supreme Court to expedite its appeal or file an emergency motion with the Nevada 

Supreme Court.”  (Ex. 4 (emphasis added).) The Department certainly understands the 

need for expedited relief, especially as the Injunction is directed to the Department and 

limits its ability to act. 

D. Requested Briefing and Argument Schedule 

NOR therefore requests that this matter be heard with the following schedule: 

1. Appellants’ opening briefs will be due 20 calendar days after 

the date on which the Court grants this motion.   

2. Respondents’ answering briefs will be due 20 calendar days 

after the date on which the opening brief is filed.  

3. Appellants’ reply briefs will be due 10 calendar days after the 

date on which answering briefs are filed. 

4. Oral argument to be heard as soon as possible at the Court’s 

earliest availability.   

This proposed briefing schedule substantially shortens the time in which 

Appellants have to file their opening brief, shortens the time in which Respondents have 

to file their answering briefs by 16 days, and shortens the time in which the Appellants 

have to file their reply briefs by 23 days.  See NRAP 31(a)(1).  If an alternative schedule 

be preferred—including a shorter time frame—counsel will comply with any schedule 

the Court may order. 
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CONCLUSION 

For the foregoing reasons, NOR respectfully requests that this Court expedite 

review of this appeal, and that the Court order that: the opening brief shall be due 14 

days after the Court’s order granting this motion; the answering brief shall be due 14 

days after the opening brief is filed; and the reply brief shall be due 7 calendar days after 

the answering brief is filed, with oral argument to follow. 
 
KOCH & SCOW, LLC 
/s/ David R. Koch   X 
David R. Koch 
Attorneys for Nevada Organic Remedies LLC 
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DECLARATION OF BRODY WIGHT 

I, Brody R. Wight, make this declaration in support of Appellant Nevada Organic 

Remedies, LLC’s (“NOR”) Motion to expedite the briefing, oral argument, and resolution 

of this appeal pursuant to NRAP 2, 26(d), and 31(a): 

1. I am an attorney licensed to practice law in the State of Nevada and an 

associate at the law firm of Koch & Scow, LLC, and we are the attorneys of record for 

NOR in the matter entitled GreenMart of Nevada NLC, LLC, et al. v. Serenity Wellness 

Center, LLC, et al., Supreme Court Case No. 79668, (the “Appeal”) before the Nevada 

Supreme Court. 

2. I am competent to testify to the matters asserted herein, of which I have 

personal knowledge, except as to those matters stated upon information and belief.  As to 

those matters stated upon information and belief, I believe them to be true. 

3. Attached as Exhibit 1 to the Motion is a true and correct copy of the Findings 

of Fact and Conclusions of law filed by Judge Gonzalez, granting, in part, the preliminary 

injunction, and enjoining the Department from conducting final inspections on NOR’s 

marijuana establishment. 

4. Attached as Exhibit 2 to the Motion is a true and correct copy of a portion of 

the transcripts from day 20 of the Evidentiary Hearing on the Motions for Preliminary 

Injunction in the relevant district court cases before Judge Gonzalez, which was held on 

August 20, 2019. 
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5. Attached as Exhibit 3 to the Motion is a true and correct copy of the email  

that the State of Nevada, Department of Taxation (the “Department”) sent to Judge 

Gonzalez’s chamber and to counsel for the parties to the Lawsuit. The tiers referred to in 

the attached email are those that Judge Gonzalez referred to in issuing the Findings of Fact 

and Conclusions of Law regarding the motion for preliminary injunction issued against the 

Department that is the subject of the Appeal. 

6. Attached as Exhibit 4 to the Motion is a true and correct copy of the letter 

NOR received from the Department extending the deadline NOR had to receive final 

inspections on its marijuana establishments to June 5, 2020, which it sent on October 18, 

2019. 

I declare under penalty of perjury under the laws of the United States and the State 

of Nevada that the foregoing is true and correct. 
 
Executed this 29th day of October, 2019. 
 

 
               /s/ Brody R. Wight    
           BRODY R. WIGHT, ES



CERTIFICATE OF SERVICE 

 
I hereby certify that I electronically filed the foregoing MOTION TO EXPEDITE 

APPEAL with the Clerk of the Court for the Nevada Supreme Court by using the appellate 

CM/ECF system on October 29, 2019. 

Participants in the case who are registered CM/ECF users will be served by the appeate 

CM/ECF users. 

  
KOCH & SCOW, LLC 
/s/ David R. Koch   X 
David R. Koch 

Attorneys for Nevada Organic Remedies LLC 
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