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INDEX OF APPELLANT’S APPENDIX

VOL. DOCUMENT DATE BATES

24 Amended Notice of Entry of Order Granting 9/19/19 | AA 005907 -
Motion for Preliminary Injunction AA 005933

7,8 Clear River, LLC's Answer to Serenity Wellness 5/7/19 AA 001739 -
Center, LLC et al.'s Complaint AA 001756

20 Clear River, LLC's Answer to Serenity Wellness 7/26/19 | AA 004981 -
Center, LLC et al.'s Corrected First Amended AA 004998
Complaint

27 Clear River, LLC's Joinder to Integral Associates, | 10/14/19 | AA 006692 -
LLC, d/b/a Essence Cannabis Dispensaries et al.'s AA 006694
Opposition to Motion to Amend the Findings of
Fact and Conclusions of Law Granting Motion for
Preliminary Injunction

8 Clear River, LLC's Joinder to Nevada Organic 5/9/19 AA 001822 -
Remedies, LLC's Opposition to Serenity Wellness AA 001829
Center, LLC et al.'s Motion for Preliminary
Injunction

20 Clear River, LLC's Joindr to Lone Mountain 6/24/19 | AA 004853 -
Partners, LLC's Pocket Brief Regarding AA 004856
Regulatory Power Over Statutes Passed by Voter
Initiative

8 Clear River, LLC's Order Granting Motion to 5/8/19 AA 001820 -
Intervene in Serenity Wellness Center, LLC et al. AA 001821
v. State of Nevada, Department of Taxation Case
No. A-19-786962-B

11 Compassionate Team of Las Vegas LLC's Joinder | 5/17/19 | AA 002695 -
to Motions for Preliminary Injunction AA 002696

46 Court's Exhibit 3, Email From Attorney General's | n/a AA 011406,
Office Regarding the successful Applicants' AA 011407
Complaince with NRS 453D.200(6)

24 CPCM Holdings, LLC d/b/a Thrive Cannabis 9/24/19 | AA 005991 -
Marketplace's Joinder to Integral Associates, LLC, AA 005996

d/b/a Essence Cannabis Dispensaries et al.'s
Opposition to Motion to Amend the Findings of
Fact and Conclusions of Law Granting Motion for
Preliminary Injunction




VOL. DOCUMENT DATE BATES
27 CPCM Holdings, LLC, d/b/a Thrive Cannabis 10/10/19 | AA 006681 -
Marketplace et al.'s Joinder to Integral Associates, AA 006686
LLC, d/b/a Essence Cannabis Dispensaries et al.'s
Opposition to Motion to Amend the Findings of
Fact and Conclusions of Law Granting Motion for
Preliminary Injunction
20 ETW Management Group, LLC et al.'s Answerto | 7/11/19 | AA 004925 -
Integral Associates, LLC, d/b/a Essence Cannabis AA 004937
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s
Counterclaim
1,2 ETW Management Group, LLC et al.'s Complaint | 1/4/19 AA 000028 -
AA 000342
2,3 ETW Management Group, LLC et al.'s Errata to 2/21/19 | AA 000427 -
First Amended Complaint AA 000749
6 ETW Management Group, LLC et al.'s Joinder to | 5/6/19 AA 001355 -
Motions for Preliminary Injunction AA 001377
27 ETW Management Group, LLC et al.'s Notice of | 10/3/19 | AA 006513 -
Cross Appeal AA 006515
18 ETW Management Group, LLC et al.'s Reply in 5/22/19 | AA 004307 -
support of Joinder to Motions for Preliminary AA 004328
Injunction
18 ETW Management Group, LLC et al.'s Reply in 5/22/19 | AA 004409 -
support of Joinder to Motions for Preliminary AA 004496
Injunction
15 ETW Management Group, LLC et al.'s Second 5/21/19 | AA 003649 -
Amended Complaint AA 003969
29 Euphoria Wellness, LLc's Answer to First 11/21/19 | AA 007068 -
Amended Complaint AA 007071
20 GreenMart of Nevada NLV, LLC's Answer to 6/24/19 | AA 004857 -
ETW Management Group, LLC et al.'s Second AA 004874
Amended Complaint
11 GreenMart of Nevada NLV, LLC's Answer to MM | 5/16/19 | AA 002567 -
Development Company Inc. and LivFree AA 002579

Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's First Amended
Complaint




VOL. DOCUMENT DATE BATES
6 GreenMart of Nevada NLV, LLC's Answer to 4/16/19 | AA 001293 -
Serenity Wellness Center, LLC et al.'s Complaint AA 001307
20 GreenMart of Nevada NLV, LLC's Answer to 7/17/19 | AA 004961 -
Serenity Wellness Center, LLC et al.'s Corrected AA 004975
First Amended Complaint
21 GreenMart of Nevada NLV, LLC's Bench Brief 8/15/19 | AA 005029 -
AA 005038
26 GreenMart of Nevada NLV, LLC's Joinder to 9/30/19 | AA 006361 -
Integral Associates, LLC, d/b/a Essence Cannabis AA 006393
Dispensaries et al.'s Opposition to Motion to
Amend the Findings of Fact and Conclusions of
Law Granting Motion for Preliminary Injunction
27 GreenMart of Nevada NLV, LLC's Joinder to 10/15/19 | AA 006695 -
Integral Associates, LLC, d/b/a Essence Cannabis AA 006698
Dispensaries et al.'s Opposition to Motion to
Amend the Findings of Fact and Conclusions of
Law Granting Motion for Preliminary Injunction
17, 18 GreenMart of Nevada NLV, LLC's Joinder to 5/21/19 | AA 004248 -
Lone Mountain Partners, LLC's Opposition to MM AA 004260
Development Company Inc. and LivFree
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Motion for Preliminary
Injunction
16, 17 GreenMart of Nevada NLV, LLC's Joinder to 5/20/19 | AA 003970 -
Lone Mountain Partners, LLC's Opposition to MM AA 004247
Development Company Inc. and LivFree
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Motion for Preliminary
Injunction, Appendix
27 GreenMart of Nevada NLV, LLC's Joinder to 10/10/19 | AA 006539 -
Lone Mountain Partners, LLC's Opposition to AA 006540
Nevada Wellness Center, LLC's Motion to Amend
the Findings of Fact and Conclusions of Law
Granting Motion for Preliminary Injunction
6 GreenMart of Nevada NLV, LLC's Joinder to 5/13/19 | AA 002541 -
Nevada Organic Remedies, LLC's Opposition to AA 002547

Serenity Wellness Center, LLC et al.'s Motion for
Preliminary Injunction




VOL. DOCUMENT DATE BATES

26 GreenMart of Nevada NLV, LLC's Joinder to 9/30/19 | AA 006328 -
State of Nevada, Department of Taxation's AA 006360
Opposition to Motion to Amend the Findings of
Fact and Conclusions of Law Granting Motion for
Preliminary Injunction

8 GreenMart of Nevada NLV, LLC's Motion to 5/7/19 AA 001757 -
Intervene in ETW Management Group, LLC et al. AA 001790
v. State of Nevada, Department of Taxation Case
No. A-19-787004-B

8 GreenMart of Nevada NLV, LLC's Motion to 5/7/19 AA 001791 -
Intervene in Nevada Wellness Center, LLC v. AA 001819
State of Nevada, Department of Taxation Case No.
A-19-787540-W

5 GreenMart of Nevada NLV, LLC's Motion to 4/2/19 AA 001094 -
Intervene in Serenity Wellness Center, LLC et al. AA 001126
v. State of Nevada, Department of Taxation Case
No. A-19-786962-B

20 GreenMart of Nevada NLV, LLC's Notice of 6/24/19 | AA 004875 -
Entry of Order and Order Granting Motion to AA 004878
Intervene in ETW Management Group, LLC et al.
v. State of Nevada, Department of Taxation Case
No. A-19-787004-B

11 GreenMart of Nevada NLV, LLC's Notice of 5/16/19 | AA 002690 -
Entry of Order and Order Granting Motion to AA 002694
Intervene in MM Development Company Inc. and
LivFree Wellness, LLC Development Company
Inc. and LivFree Wellness, LLC's v. State of
Nevada, Department of Taxation Case No. A-18-
785818-W

20 GreenMart of Nevada NLV, LLC's Notice of 7/24/19 | AA 004976 -
Entry of Order and Order Granting Motion to AA 004980
Intervene in Nevada Wellness Center, LLC v.
State of Nevada, Department of Taxation Case No.
A-19-787540-W

6 GreenMart of Nevada NLV, LLC's Notice of 4/16/19 | AA 001308 -
Entry of Order and Order Granting Motion to AA 001312
Intervene in Serenity Wellness Center, LLC et al.
v. State of Nevada, Department of Taxation Case
No. A-19-786962-B

24 GreenMart of Nevada NLV, LLC's Notices of 9/19/19 | AA 005934 -
Appeal AA 005949




VOL. DOCUMENT DATE BATES

22 GreenMart of Nevada NLV, LLC's Objection to 8/26/19 | AA 005301 -
Court's Exhibit 3 AA 005304

18, 19 Helping Hands Wellness Center, Inc.'s Answer to | 6/3/19 AA 004497 -
Serenity Wellness Center, LLC et al.'s Complaint AA 004512

27 Helping Hands Wellness Center, Inc.'s Joinder to | 10/17/19 | AA 006699 -
Integral Associates, LLC, d/b/a Essence Cannabis AA 006700
Dispensaries et al.'s Opposition to Motion to
Amend the Findings of Fact and Conclusions of
Law Granting Motion for Preliminary Injunction

18 Helping Hands Wellness Center, Inc.'s Joinder to | 5/21/19 | AA 004261 -
Lone Mountain Partners, LLC's Opposition to MM AA 004266
Development Company Inc. and LivFree
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Motion for Preliminary
Injunction

23 Helping Hands Wellness Center, Inc.'s Joinder to | 8/28/19 | AA 005571 -
Nevada Organic Remedies, LLC's Objection to AA 005572
Court's Exhibit 3

11 Helping Hands Wellness Center, Inc.'s Joinder to | 5/13/19 | AA 002548 -
Nevada Organic Remedies, LLC's Opposition to AA 002563
Serenity Wellness Center, LLC et al.'s Motion for
Preliminary Injunction

5 Helping Hands Wellness Center, Inc.'s Motion to | 4/1/19 AA 001064 -
Intervene in Serenity Wellness Center, LLC et al. AA 001091
v. State of Nevada, Department of Taxation Case
No. A-19-786962-B

6 Helping Hands Wellness Center, Inc.'s Notice of | 4/15/19 | AA 001289 -
Entry of Order and Order Granting Motion to AA 001292
Intervene in Serenity Wellness Center, LLC et al.
v. State of Nevada, Department of Taxation Case
No. A-19-786962-B

22 Helping Hands Wellness Center, Inc.'s Objection | 8/26/19 | AA 005305 -
to Court's Exhibit 3 AA 005319

20 Integral Associates, LLC, d/b/a Essence Cannabis | 6/14/19 | AA 004829 -
Dispensaries et al. and CPCM Holdings, LLC, AA 004852

d/b/a Thrive Cannabis Marketplace et al.'s Answer
to ETW Management Group, LLC et al.'s Second
Amended Complaint and Counterclaim




VOL.

DOCUMENT

DATE

BATES

20

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s Answer
to MM Development Company Inc. and LivFree
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's First Amended
Complaint and Counterclaim

6/14/19

AA 004809 -
AA 004828

20

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s Answer
to Serenity Wellness Center, LLC et al.'s
Complaint and Counterclaim

6/14/19

AA 004785 -
AA 004808

18

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s Joinder
to various oppositions to Motions for Preliminary
Injunction

5/23/19

AA 004329 -
AA 004394

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s Motion
to Intervene in ETW Management Group, LLC et
al. v. State of Nevada, Department of Taxation
Case No. A-19-787004-B

3/20/19

AA 000916 -
AA 000985

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s Motion
to Intervene in Serenity Wellness Center, LLC et
al. v. State of Nevada, Department of Taxation
Case No. A-19-786962-B

3/19/19

AA 000879 -
AA 000915

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s Notice
of Entry of Order and Order Granting Motion to
Intervene in ETW Management Group, LLC et al.
v. State of Nevada, Department of Taxation Case
No. A-19-787004-B

4/22/19

AA 001327 -
AA 001332




VOL.

DOCUMENT

DATE

BATES

11

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s Notice
of Entry of Order and Order Granting Motion to
Intervene in MM Development Company Inc. and
LivFree Wellness, LLC Development Company
Inc. and LivFree Wellness, LLC's v. State of
Nevada, Department of Taxation Case No. A-18-
785818-W

5/17/19

AA 002697 -
AA 002703

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s Notice
of Entry of Order and Order Granting Motion to
Intervene in Serenity Wellness Center, LLC et al.
v. State of Nevada, Department of Taxation Case
No. A-19-786962-B

4/2/19

AA 001127 -
AA 001132

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al. and CPCM Holdings, LLC,
d/b/a Thrive Cannabis Marketplace et al.'s Order
Granting Motion to Intervene in Serenity Wellness
Center, LLC et al. v. State of Nevada, Department
of Taxation Case No. A-19-786962-B

4/1/19

AA 001092 -
AA 001093

21

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al.'s Bench Brief

8/15/19

AA 005018 -
AA 005028

24

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al.'s Motion to Intervene in Nevada
Wellness Center, LLC v. State of Nevada,
Department of Taxation Case No. A-19-787540-W

9/20/19

AA 005962 -
AA 005983

27

Integral Associates, LLC, d/b/a Essence Cannabis
Dispensaries et al.'s Opposition to Motion to
Amend the Findings of Fact and Conclusions of
Law Granting Motion for Preliminary Injunction

10/4/19

AA 006516 -
AA 006527

19

Lone Mountain Partners, LLC's Answer to ETW
Management Group, LLC et al.'s Second
Amended Complaint

6/7/19

AA 004550 -
AA 004563




VOL. DOCUMENT DATE BATES
19 Lone Mountain Partners, LLC's Answer to MM 6/5/19 AA 004527 -
Development Company Inc. and LivFree AA 004536
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's First Amended
Complaint
19 Lone Mountain Partners, LLC's Answer to 6/5/19 AA 004537 -
Serenity Wellness Center, LLC et al.'s Complaint AA 004547
19 Lone Mountain Partners, LLC's Initial Appearance | 6/7/19 AA 004548 -
Fee Disclosure AA 004549
11 Lone Mountain Partners, LLC's Joinder to Nevada | 5/13/19 | AA 002564 -
Organic Remedies, LLC's Opposition to Serenity AA 002566
Wellness Center, LLC et al.'s Motion for
Preliminary Injunction
23 Lone Mountain Partners, LLC's Joinder to Nevada | 8/27/19 | AA 005533 -
Organic Remedies, LLC's Court's Exhibit 3 AA 005534
5 Lone Mountain Partners, LLC's Motion to 3/28/19 | AA 001035 -
Intervene in ETW Management Group, LLC et al. AA 001063
v. State of Nevada, Department of Taxation Case
No. A-19-787004-B
4,5 Lone Mountain Partners, LLC's Motion to 3/25/19 | AA 000991 -
Intervene in Serenity Wellness Center, LLC et al. AA 001021
v. State of Nevada, Department of Taxation Case
No. A-19-786962-B
23 Lone Mountain Partners, LLC's Motion to Strike 8/28/19 | AA 005573 -
MM Development Company Inc. and LivFree AA 005578
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Objection to Court's
Exhibit 3
26 Lone Mountain Partners, LLC's Notice of Appeal | 9/27/19 | AA 006324 -
AA 006327
6 Lone Mountain Partners, LLC's Notice of Entry of | 4/23/19 | AA 001333 -
Order and Order Granting Motion to Intervene in AA 001337

ETW Management Group, LLC et al. v. State of
Nevada, Department of Taxation Case No. A-19-
787004-B




VOL. DOCUMENT DATE BATES

5 Lone Mountain Partners, LLC's Notice of Entry of | 4/4/19 AA 001133 -
Order and Order Granting Motion to Intervene in AA 001137
Serenity Wellness Center, LLC et al. v. State of
Nevada, Department of Taxation Case No. A-19-
786962-B

22 Lone Mountain Partners, LLC's Objection to 8/26/19 | AA 005320 -
Court's Exhibit 3 AA 005322

15 Lone Mountain Partners, LLC's Opposition to MM | 5/20/19 | AA 003565 -
Development Company Inc. and LivFree AA 003602
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Motion for Preliminary
Injunction

14, 15 Lone Mountain Partners, LLC's Opposition to MM | 5/20/19 | AA 003445 -
Development Company Inc. and LivFree AA 003564
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Motion for Preliminary
Injunction, Appendix

27 Lone Mountain Partners, LLC's Opposition to 10/10/19 | AA 006541 -
Motion to Nevada Wellness Center, LLC's Amend AA 006569
the Findings of Fact and Conclusions of Law
Granting Motion for Preliminary Injunction

20 Lone Mountain Partners, LLC's Pocket Brief 6/11/19 | AA 004778 -
Regarding Regulatory Power Over Statutes Passed AA 004784
by Voter Initiative

21 Lone Mountain Partners, LLC's Supplemental 8/15/19 | AA 005039 -
Authorities for Closing Arguments AA 005098

1 MM Development Company Inc. and LivFree 12/21/18 | AA 000026 -
Wellness, LLC's Affidavit/Declaration of Service AA 000027
of Summons and Complaint

20 MM Development Company Inc. and LivFree 7/12/19 | AA 004941 -
Wellness, LLC's Answer to Integral Associates, AA 004948
LLC, d/b/a Essence Cannabis Dispensaries et al.
and CPCM Holdings, LLC, d/b/a Thrive Cannabis
Marketplace et al.'s Counterclaim

5 MM Development Company Inc. and LivFree 4/5/19 AA 001138 -
Wellness, LLC's Answer to Nevada Organic AA 001143

Remedies, LLC's Counterclaim




VOL. DOCUMENT DATE BATES

1 MM Development Company Inc. and LivFree 12/18/18 | AA 000013 -
Wellness, LLC's First Amended Complaint and AA 000025
Petition for Judicial Review or Writ of Mandamus

6 MM Development Company Inc. and LivFree 5/6/19 AA 001378 -
Wellness, LLC's Motion for Preliminary AA 001407
Injunction

6,7 MM Development Company Inc. and LivFree 5/6/19 AA 001408 -
Wellness, LLC's Motion for Preliminary AA 001571
Injunction, Appendix 1

7 MM Development Company Inc. and LivFree 5/6/19 AA 001572 -
Wellness, LLC's Motion for Preliminary AA 001735
Injunction, Appendix 2

24,25 MM Development Company Inc. and LivFree 9/24/19 | AA 005997 -
Wellness, LLC's Motion to Amend the Findings of AA 006323
Fact and Conclusions of Law Granting Motion for
Preliminary Injunction

27 MM Development Company Inc. and LivFree 10/3/19 | AA 006509 -
Wellness, LLC's Notice of Cross Appeal AA 006512

23,24 MM Development Company Inc. and LivFree 8/28/19 | AA 005579 -
Wellness, LLC's Notice of Errata to Appendix to AA 005805
Objection to Court's Exhibit 3

7 MM Development Company Inc. and LivFree 5/6/19 AA 001736 -
Wellness, LLC's Notice of Filing Brief in Support AA 001738
of Motion for Preliminary Injunction

22,23 MM Development Company Inc. and LivFree 8/26/19 | AA 005496 -
Wellness, LLC's Objection to Court's Exhibit 3 AA 005509

22 MM Development Company Inc. and LivFree 8/26/19 | AA 005323 -
Wellness, LLC's Objection to Court's Exhibit 3, AA 005495
Appendix

28 MM Development Company Inc. and LivFree 10/24/19 | AA 006833 -
Wellness, LLC's Opposition to Nevada Organic AA 006888

Remedies, LLC's Application for Writ of
Mandamus to Compel State of Nevada ,
Department of Taxation to Move Nevada Organic
Remedies, LLC Into "Tier 2" of Successful
Conditional License Applicants

10




VOL. DOCUMENT DATE BATES
21 MM Development Company Inc. and LivFree 8/21/19 | AA 005099 -
Wellness, LLC's Pocket Brief Regarding AA 005109
Background check Requirement
21-22 MM Development Company Inc. and LivFree 8/21/19 | AA 005110 -
Wellness, LLC's Pocket Brief Regarding AA 005276
Background check Requirement, Appendix
28 MM Development Company Inc. and LivFree 10/23/19 | AA 006817 -
Wellness, LLC's Reply in Support of Motion to AA 006826
Alter or Amend Findings of Fact and Conclusions
of Law Granting Preliminary Injunction
11 MM Development Company Inc. and LivFree 5/16/19 | AA 002580 -
Wellness, LLC's Supplement to Motion for AA 002689
Preliminary Injunction
1 MM Development Company Inc.'s Complaint and | 12/10/18 | AA 000001 -
Petition for Judicial Review or Writ of Mandamus AA 000012
29 Nevada Organic Remedies, LLC's Amended 11/21/19 | AA 007072 -
Application for Writ of Mandamus to Compel AA 007126
State of Nevada , Department of Taxation to Move
Nevada Organic Remedies, LLC Into "Tier 2" of
Successful Conditional License Applicants
4 Nevada Organic Remedies, LLC's Answer to MM | 3/15/19 | AA 000754 -
Development Company Inc. and LivFree AA 000768
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's First Amended
Complaint and Counterclaim
27 Nevada Organic Remedies, LLC's Application for | 10/10/19 | AA 006570 -
Writ of Mandamus to Compel State of Nevada , AA 006680
Department of Taxation to Move Nevada Organic
Remedies, LLC Into "Tier 2" of Successful
Conditional License Applicants
20, 21 Nevada Organic Remedies, LLC's Bench Brief 8/14/19 | AA 004999 -
AA 005017
27 Nevada Organic Remedies, LLC's Joinder to 10/11/19 | AA 006687 -
Integral Associates, LLC, d/b/a Essence Cannabis AA 006691

Dispensaries et al. and Lone Mountain Partners,
LLC's Opposition to Motion to Amend the
Findings of Fact and Conclusions of Law Granting
Motion for Preliminary Injunction

11




VOL. DOCUMENT DATE BATES

18 Nevada Organic Remedies, LLC's Joinder to Lone | 5/21/19 | AA 004267 -
Mountain Partners, LLC's Opposition to MM AA 004306
Development Company Inc. and LivFree
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Motion for Preliminary
Injunction

2 Nevada Organic Remedies, LLC's Motion to 1/25/19 | AA 000376 -
Intervene in ETW Management Group, LLC et al. AA 000400
v. State of Nevada, Department of Taxation Case
No. A-19-787004-B

2 Nevada Organic Remedies, LLC's Motion to 1/25/19 | AA 000401 -
Intervene in Serenity Wellness Center, LLC et al. AA 000426
v. State of Nevada, Department of Taxation Case
No. A-19-786962-B

5 Nevada Organic Remedies, LLC's Motion to 3/26/19 | AA 001023 -
Strike Serenity Wellness Center, LLC et al.'s AA 001030
Motion for Preliminary Injunction

6 Nevada Organic Remedies, LLC's Notice of Entry | 4/26/19 | AA 001338 -
of Order and Order Granting Motion to Intervene AA 001341
in ETW Management Group, LLC et al. v. State of
Nevada, Department of Taxation Case No. A-19-
787004-B

3,4 Nevada Organic Remedies, LLC's Notice of Entry | 3/18/19 | AA 000750 -
of Order and Order Granting Motion to Intervene AA 000753
in MM Development Company Inc. and LivFree
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's v. State of Nevada,
Department of Taxation Case No. A-18-785818-W

4 Nevada Organic Remedies, LLC's Notice of Entry | 3/22/19 | AA 000986 -
of Order and Order Granting Motion to Intervene AA 000990
in Serenity Wellness Center, LLC et al. v. State of
Nevada, Department of Taxation Case No. A-19-
786962-B

24 Nevada Organic Remedies, LLC's Notices of 9/19/19 | AA 005950 -
Appeal AA 005961

23 Nevada Organic Remedies, LLC's Objection to 8/26/19 | AA 005510 -
Court's Exhibit 3 AA 005532

12




VOL. DOCUMENT DATE BATES

8 Nevada Organic Remedies, LLC's Opposition to 5/9/19 AA 001830 -
Serenity Wellness Center, LLC et al.'s Motion for AA 001862
Preliminary Injunction

8-10 Nevada Organic Remedies, LLC's Opposition to 5/9/19 AA 001863 -
Serenity Wellness Center, LLC et al.'s Motion for AA 002272
Preliminary Injunction, Appendix

29 Nevada Organic Remedies, LLC's reply in Support | 12/6/19 | AA 007154 -
of Amended Application for Writ of Mandamus to AA 007163
Compel State of Nevada , Department of Taxation
to Move Nevada Organic Remedies, LLC Into
"Tier 2" of Successful Conditional License
Applicants

23 Nevada Organic Remedies, LLC's Response to 8/27/19 | AA 005535 -
MM Development Company Inc. and LivFree AA 005539
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Objection to Court's
Exhibit 3

5 Nevada Wellness Center, LLC's Affidavit of 3/25/19 | AA 001022
Service of the Complaint on the State of Nevada,
Department of Taxation

2 Nevada Wellness Center, LLC's Complaint and 1/15/19 | AA 000360 -
Petition for Judicial Review or Writ of Mandamus AA 000372

29 Nevada Wellness Center, LLC's Joinder to MM 12/6/19 | AA 007167 -
Development Company Inc. and LivFree AA 007169
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Opposition to Nevada
Organic Remedies, LLC's Application for Writ of
Mandamus to Compel State of Nevada ,
Department of Taxation to Move Nevada Organic
Remedies, LLC Into "Tier 2" of Successful
Conditional License Applicants

11 Nevada Wellness Center, LLC's Joinder to 5/10/19 | AA 002535 -
Motions for Preliminary Injunction AA 002540

24 Nevada Wellness Center, LLC's Motion to Amend | 9/13/19 | AA 005806 -
the Findings of Fact and Conclusions of Law AA 005906
Granting Motion for Preliminary Injunction

26 Nevada Wellness Center, LLC's Motion to Amend | 9/30/19 | AA 006394 -
the Findings of Fact and Conclusions of Law AA 006492

Granting Motion for Preliminary Injunction

13




VOL. DOCUMENT DATE BATES
29 Nevada Wellness Center, LLC's Notice of Appeal | 12/6/19 | AA 007164 -
AA 007166
26,27 Nevada Wellness Center, LLC's Reply in Support | 9/30/19 | AA 006493 -
of Motion to Amend the Findings of Fact and AA 006505
Conclusions of Law Granting Motion for
Preliminary Injunction
27,28 Nevada Wellness Center, LLC's Reply in Support | 10/17/19 | AA 006701 -
of Motion to Amend the Findings of Fact and AA 006816
Conclusions of Law Granting Motion for
Preliminary Injunction
2 Nevada Wellness Center, LLC's Summons to State | 1/22/19 | AA 000373 -
of Nevada, Department of Taxation AA 000375
28,29 Nevada Wellness Center, LLC's Supplement in 10/30/19 | AA 006955 -
Support of Reply in Support of Motion to Amend AA 007057
the Findings of Fact and Conclusions of Law
Granting Motion for Preliminary Injunction
29 Notice of Entry of Order and Order Denying MM | 11/23/19 | AA 007127 -
Development Company Inc. and LivFree AA 007130
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Motion to Alter or
Amend Findings of Fact and Conclusions of Law
Granting Preliminary Injunction
23 Notice of Entry of Order and Order Granting 8/28/19 | AA 005544 -
Motion for Preliminary Injunction AA 005570
29 Notice of Entry of Order and Order Regarding 11/6/19 | AA 007058 -
Nevada Wellness Center, LLC's Motion to Alter or AA 007067
Amend Findings of Fact and Conclusions of Law
Granting Preliminary Injunction
20 Order Granting in Part Motion to Coordinate 7/11/19 | AA 004938 -
Cases for Preliminary Injunction Hearing AA 004940
22 Order Granting Preliminary Injunction (Findings 8/23/19 | AA 005277 -
of Fact and Conclusions of Law) AA 005300
46, 47 Preliminary Injunction Hearing, Defendant's n/a AA 011408 -
Exhibit 2009 Governor's Task Force Report AA 011568
47 Preliminary Injunction Hearing, Defendant's n/a AA 011569 -
Exhibit 2018 List of Applicants for Marijuana AA 011575

Establishment Licenses 2018
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47 Preliminary Injunction Hearing, Defendant's n/a AA 011576 -
Exhibit 5025 Nevada Organic Remedies, LLC's AA 011590
Organizational Chart

47 Preliminary Injunction Hearing, Defendant's n/a AA 011591,
Exhibit 5026 Nevada Organic Remedies, LLC's AA 011592
Ownership Approval Letter

47 Preliminary Injunction Hearing, Defendant's n/a AA 011593 -
Exhibit 5026 Nevada Organic Remedies, LLC's AA 011600
Ownership Approval Letter as Contained in the
Application

47 Preliminary Injunction Hearing, Defendant's n/a AA 011601 -
Exhibit 5038 Evaluator Notes on Nevada Organic AA 011603
Remedies, LLC's Application

47 Preliminary Injunction Hearing, Defendant's n/a AA 011604 -
Exhibit 5045 Minutes of ther Legislative AA 011633
Commission, Nevada Legislative Counsel Bureau

47 Preliminary Injunction Hearing, Defendant's n/a AA 011634 -
Exhibit 5049 Governor's Task Force for the AA 011641
Regulation and Taxation of Marijuana Act
Meeting Minutes

47 Register of Actions for Serenity Wellness Center, | n/a AA011642 -
LLC v. State of Nevada, Department of Taxation, AA 011664
Case No. A-18-786962-B

27 Serenity Wellness Center, LLC et al.'s Joinder to | 9/30/19 | AA 006506 -
MM Development Company Inc. and LivFree AA 006508
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Motion to Amend the
Findings of Fact and Conclusions of Law Granting
Motion for Preliminary Injunction

2 Serenity Wellness Center, LLC et al.'s Complaint | 1/4/19 AA 000343 -

AA 000359

0 Serenity Wellness Center, LLC et al.'s Corrected 7/11/19 | AA 004907 -
First Amended Complaint AA 004924

5,6 Serenity Wellness Center, LLC et al.'s Ex Parte 4/10/19 | AA 001163 -
Motion for Leave to file Brief in Support of AA 001288

Motion for Preliminary Injunction in Excess of
Thirty Pages in Length
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20 Serenity Wellness Center, LLC et al.'s First 7/3/19 AA 004889 -
Amended Complaint AA 004906

40 Serenity Wellness Center, LLC et al.'s Joinder to 5/20/19 | AA 003603 -
MM Development Company Inc. and LivFree AA 003636
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Motion for Preliminary
Injunction

23 Serenity Wellness Center, LLC et al.'s Joinder to 8/27/19 | AA 005540 -
MM Development Company Inc. and LivFree AA 005543
Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's Objection to Court's
Exhibit 3

27 Serenity Wellness Center, LLC et al.'s Joinder to 10/7/19 | AA 006528 -
Nevada Wellness Center, LLC's Motion to Amend AA 006538
the Findings of Fact and Conclusions of Law
Granting Motion for Preliminary Injunction

4 Serenity Wellness Center, LLC et al.'s Motion for | 3/19/19 | AA 000769 -
Preliminary Injunction AA 000878

18 Serenity Wellness Center, LLC et al.'s Reply in 5/22/19 | AA 004395 -
support of Motions for Summary Judgment AA 004408

29 Serenity Wellness Center, LLC et al.'s Second 11/26/19 | AA 007131 -
Amended Complaint AA 007153

5 Serenity Wellness Center, LLC et al.'s Summons | 3/26/19 | AA 001031 -
to State of Nevada, Department of Taxation AA 001034

19 Serenity Wellness Center, LLC et al.'s 6/10/19 | AA 004564 -
Supplemental Memorandum of Points and AA 004716
Authorities in Support of Preliminary Injunction

6 State of Nevada, Department of Taxation's Answer | 4/17/19 | AA 001313 -
to ETW Management Group, LLC et al.'s AA 001326
Amended Complaint

19 State of Nevada, Department of Taxation's Answer | 6/4/19 AA 004513 -
to ETW Management Group, LLC et al.'s Second AA 004526
Amended Complaint

5 State of Nevada, Department of Taxation's Answer | 4/10/19 | AA 001150 -
to MM Development Company Inc. and LivFree AA 001162

Wellness, LLC Development Company Inc. and
LivFree Wellness, LLC's's First Amended
Complaint
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6 State of Nevada, Department of Taxation's Answer | 5/2/19 AA 001342 -
to Nevada Wellness Center, LLC's Complaint AA 001354

15 State of Nevada, Department of Taxation's Answer | 5/20/19 | AA 003637 -
to Serenity Wellness Center, LLC et al.'s AA 003648
Complaint

20 State of Nevada, Department of Taxation's Answer | 7/15/19 | AA 004949 -
to Serenity Wellness Center, LLC et al.'s AA 004960
Corrected First Amended Complaint

11 State of Nevada, Department of Taxation's 5/20/19 | AA 002704 -
Opposition to MM Development Company Inc. AA 002724
and LivFree Wellness, LLC Development
Company Inc. and LivFree Wellness, LLC's's
Motion for Preliminary Injunction

11-14 State of Nevada, Department of Taxation's 5/20/19 | AA 002725 -
Opposition to MM Development Company Inc. AA 003444
and LivFree Wellness, LLC Development
Company Inc. and LivFree Wellness, LLC's's
Motion for Preliminary Injunction, Appendix

24 State of Nevada, Department of Taxation's 9/23/19 | AA 005984 -
Opposition to Motion to Amend the Findings of AA 005990
Fact and Conclusions of Law Granting Motion for
Preliminary Injunction

28 State of Nevada, Department of Taxation's 10/24/19 | AA 006827 -
Opposition to Motion to Nevada Wellness Center, AA 006832
LLC's Amend the Findings of Fact and
Conclusions of Law Granting Motion for
Preliminary Injunction

28 State of Nevada, Department of Taxation's 10/24/19 | AA 006889 -
Opposition to Nevada Organic Remedies, LLC's AA 006954
Application for Writ of Mandamus to Compel
State of Nevada , Department of Taxation to Move
Nevada Organic Remedies, LLC Into "Tier 2" of
Successful Conditional License Applicants

10 State of Nevada, Department of Taxation's 5/9/19 AA 002273 -
Opposition to Serenity Wellness Center, LLC et AA 002534
al.'s Motion for Preliminary Injunction

19-20 State of Nevada, Department of Taxation's Pocket | 6/10/19 | AA 004717 -
Brief Regarding Regulatory Power Over Statutes AA 004777

Passed by Voter Initiative

17




VOL. DOCUMENT DATE BATES

20 State of Nevada, Department of Taxation's 6/24/19 | AA 004879 -
Supplement to Pocket Brief Regarding Regulatory AA 004888
Power Over Statutes Passed by Voter Initiative

5 Stipulation and Order to Continue Hearing and 4/8/19 AA 001144 -
Extend Briefing Schedule for Motion for AA 001149
Preliminary Injunction

46 Transcripts for Hearing on Objections to State's 8/29/19 | AA 011333 -
Response, Nevada Wellness Center, LLC's Motion AA 011405
Re Compliance Re Physical Address, and Bond
Amount Set

29 Transcripts for the Evidentiary Hearing on 5/24/19 | AA 007170 -
Motions for Preliminary Injunction Day 1 AA 007404

30 Transcripts for the Evidentiary Hearing on 5/28/19 | AA 007405 -
Motions for Preliminary Injunction Day 2 AA 007495
Volume 1

30, 31 Transcripts for the Evidentiary Hearing on 5/28/19 | AA 007496 -
Motions for Preliminary Injunction Day 2 AA 007601
Volume 2

31 Transcripts for the Evidentiary Hearing on 5/29/19 | AA 007602 -
Motions for Preliminary Injunction Day 3 AA 007699
Volume 1

31,32 Transcripts for the Evidentiary Hearing on 5/29/19 | AA 007700 -
Motions for Preliminary Injunction Day 3 AA 007843
Volume 2

32,33 Transcripts for the Evidentiary Hearing on 5/30/19 | AA 007844 -
Motions for Preliminary Injunction Day 4 AA 008086

33 Transcripts for the Evidentiary Hearing on 5/31/19 | AA 008087 -
Motions for Preliminary Injunction Day 5 AA 008149
Volume 1

33,34 Transcripts for the Evidentiary Hearing on 5/31/19 | AA 008150 -
Motions for Preliminary Injunction Day 5 AA 008369
Volume 2

34, 35 Transcripts for the Evidentiary Hearing on 6/10/19 | AA 008370 -
Motions for Preliminary Injunction Day 6 AA 008594

35, 36 Transcripts for the Evidentiary Hearing on 6/11/19 | AA 008595 -
Motions for Preliminary Injunction Day 7 AA 008847
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VOL. DOCUMENT DATE BATES
36 Transcripts for the Evidentiary Hearing on 6/18/19 | AA 008848 -
Motions for Preliminary Injunction Day 8 AA 008959
Volume 1
36,37 Transcripts for the Evidentiary Hearing on 6/18/19 | AA 008960 -
Motions for Preliminary Injunction Day 8 AA 009093
Volume 2
37 Transcripts for the Evidentiary Hearing on 6/19/19 | AA 009094 -
Motions for Preliminary Injunction Day 9 AA 009216
Volume 1
38 Transcripts for the Evidentiary Hearing on 6/20/19 | AA 009350 -
Motions for Preliminary Injunction Day 10 AA 009465
Volume 1
38,39 Transcripts for the Evidentiary Hearing on 6/20/19 | AA 009466 -
Motions for Preliminary Injunction Day 10 AA 009623
Volume 2
39 Transcripts for the Evidentiary Hearing on 7/1/19 AA 009624 -
Motions for Preliminary Injunction Day 11 AA 009727
39, 40 Transcripts for the Evidentiary Hearing on 7/10/19 | AA 009728 -
Motions for Preliminary Injunction Day 12 AA 009902
40, 41 Transcripts for the Evidentiary Hearing on 7/11/19 | AA 009903 -
Motions for Preliminary Injunction Day 13 AA 010040
Volume 1
41 Transcripts for the Evidentiary Hearing on 7/11/19 | AA 010041 -
Motions for Preliminary Injunction Day 13 AA 010162
Volume 2
41,42 Transcripts for the Evidentiary Hearing on 7/12/19 | AA 010163 -
Motions for Preliminary Injunction Day 14 AA 010339
42 Transcripts for the Evidentiary Hearing on 7/15/19 | AA 010340 -
Motions for Preliminary Injunction Day 15 AA 010414
Volume 1
42,43 Transcripts for the Evidentiary Hearing on 7/15/19 | AA 010415 -
Motions for Preliminary Injunction Day 15 AA 010593
Volume 2
43 Transcripts for the Evidentiary Hearing on 7/18/19 | AA 010594 -
Motions for Preliminary Injunction Day 16 AA 010698
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VOL. DOCUMENT DATE BATES
43, 44 Transcripts for the Evidentiary Hearing on 8/13/19 | AA 010699 -
Motions for Preliminary Injunction Day 17 AA 010805
Volume 1
44 Transcripts for the Evidentiary Hearing on 8/13/19 | AA 010806 -
Motions for Preliminary Injunction Day 17 AA 010897
Volume 2
44, 45 Transcripts for the Evidentiary Hearing on 8/14/19 | AA 010898 -
Motions for Preliminary Injunction Day 18 AA 011086
45 Transcripts for the Evidentiary Hearing on 8/15/19 | AA 011087 -
Motions for Preliminary Injunction Day 19 AA 011165
45, 46 Transcripts for the Evidentiary Hearing on 8/16/19 | AA 011166 -
Motions for Preliminary Injunction Day 20 AA 011332

20
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19
20
21
22
23

24

26
27
28

20, The DoT utilized a question wad answer process through a genenic ernatl aceount at
marijuana@tax.stale.nv.us to allow applicants to ask questions and receive answers directly from the
Department, which weye not consistent with NRS 453D, and that intormation was not forther
disseminated by the Dol to other applicants.

21 [n addition to the emaell question and answer process, the Dol permrited applicants and
their representatives to personally contact the DoT staff about the application process.

22, The application period ran from September 7, 2018 through September 20, 2018,

23, The DoT accepted apphications in September 2018 for retai] recrcational marijuaria
licenses and announced the award of conditional tcenses in Decenber 2018.

24, The DoT used a listserv to communicate with prospective applicants.

25. The DaoT published a revised application on July 30, 2018. This revised apphcation was
st to 2H participants in the DoT’s listserv directory. The revised application modified a sentence on
attachment A of the application. Prior to this revision, the sentence had read, “Marijuana
Tstablislunent’s proposed physical address (this ranst be a Nevada aédress and cannot be a P.O. Box)}.”
The revised applicatior on Tely 3¢, 2018, read: “Marijrana Establishrent’s proposed physical address
if the apnlicant owns property o bas secured a lease or other property agreement (this must be a
Nevada address and not a P.O. Box). Otherwise, the applications are virtually identical,

26. The DoT sent 1 capy of the revised application through the listserv service used by the
DoT. Not all Plaintiffs’ correct emails were included on this listserv service.

27, The July 30, 201 & application, like its predecessor, described how applications were to
be seored. The scoring criteria was divided into identified critena and non-dentificd eriteria. The
maximum points that ¢could be awarded to any applicant based on these crileria was 250 points.

28 The identified criteria consisted of orgavizational stracture of the applicant {60 points);

evidence of taxes paid to the State of Nevada by owners, officers, and board members of the applicant
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in the last 5 years (25 points); a financiab plan (30 points), and documents from a financial instifution
showing unencumbered liquid assets of $250,000 per location for which an application s submitted.

29.  The non-identified criteria consisted of documentation concerning the integrated ptan of
the proposed imarijrana establishment for the cure, qualily and safekeeping of marijuana from seed o
sale {4{} points); evidence that the applicant has a plan to staff, educate and manage the proposcd
recreational marijuana establishment on a daily basis (30 points); a plan describing operating
procedures for the electronic venfication system of the proposed marijuana establishment and
describing the proposed establishment’s inventory control system (20 peints); building plans showing
the proposed cstablishment's adequacy to serve the needs of its customers .(?.0 points); and, & proposal
explaining likely impact of the proposed marijuana establishment in the community and how it will
1aeet customer necds (15 points).

30, Anupplicant was pennitted to submit # single application for all jurisdictions in which it
was applying, and the application would be seored at the same time.

31. By September 20, 2018, the DoT received a total of 462 applications.

32, In coder to grade and rank the applications the DoT posted notiess that it was seeking to
hire individuals with specified guatifications necessary to evaluate applications. The DoT interviewed
applicants and made decisions on individuals to hire for cach position.

33, ‘When decisions were made on who 10 hire, the individuals were notitied that they would
need to register with “Manpower” under a pre-existing contract between the DoT and that company.
Individuals would be paid through Manpower, as their application-grading work would be of a
lemporary nature.

34.  The DoT identified, hired, and trained cight individuals to grade the applicatians,

including three to grade the identified portions of the applicators, three to grade the non-identified
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portions of the applications, and one administwative assistant [or cach grovwp of graders {collectively the
“Tempotary Employees™.

35, Itisunciear how the Do’ tramed the Ternporary Employees. While portions of the
tratning materials were iatroduced into cvidence, festimony regarding the oral waining based upon
example applications was insulficient for the Court to determine the nature and extent of the training of
the Temporary }imployees.”

36. NAC a5331.272(1) required the DaT to detertene that an Application is “complete and
in compliance™ with the provisions of NAC 453D in order to properly apply the licensinp ceiteria set
forth therein and the provisions of the Ballut Initiative and the enabling slatute.

37.  When the Do received applications, it undertook no cffort to determine if the
applications were in fact “comptete and in compliance.”

38, Inevaluating whether an application was “‘complete and in compliance™ the DoT made
no effort (o verify owners, officeis or board members {gxcept for checking whether a transfer request
was made and remained pending before the DoT).

39.  Tor puposes of grading the applicant’s organizational structure and diversity, if an
applicant’s disclosure in its application of ifs awners, officers, and board members did not mutch the
DoT’s own records, the DoT did not penalize the applicant. Rather the DoT permitted the jrradng, and
in some cases, awarded 2 conditional license to an applicant under such circumstances, and dealt with
the issue by simply informing the winning applicant that its application would have to be hrought into
conformity with DoT records,

40,  The DoT created a Regulation that modificd the mandatory BQ2 provision “(t]he
Department shail conduct a background check of each prospective owner, ofticer, and board member of

a marijuana establishment Jicense applicant™ and determiped it would only require information on the

" Given the factual issues related to the grading rrised by MM and LivFree, these issues may be subject to additional

evidentiary proceedings in the assigned Jdepartment.
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1 apphicatiom from persons “with an agpregate ownership inierest of 5 percent or more in a marijuana
y |{estabtishment,” NAC 453D.255(1).
3 4. NRS 453D .200{0) provides (hat “[Che DoT shall conduct a background cheek of cach
4 prospective ovmer, officer, and hoard member of a marijuana establishunent license applicant.” The
5 ||pot departed from this mandatory Jungeage :n NAC 453D.255(1) and made no attempt in the
6
application process W verify that the applicant’s complied with the mandatory lunguape of the BQ2 or  j
o .
5 even the impermissihly modified language.
g 42, The DoT made the detenmination that it was not reasonable to require industry o
10 || provide every owner of a prospective licensee. The DOT s determipation that enly owners of a 5% or
11 || greater inlerest in the husiness were required to submit information on the application was nota
12 permissible regulatory modification of BQ2. This determination violated Article 19, Section 3 of the
13 o I . .
Nevada Constitution. The determination was not hased oo a rational basis,
14
43, The limitation of “uprcasonahly impracticable” in BQ2' does nat apply to the
15
16 1™ andatory language of BO2, but to the Regutations which the Do adopted,
17 44 The adoptivn of NAC 453D.255(1), as it applics to the application process is an
18 || vnconstitutional modification of BQ2. ' The failure of the DoT to cany out tae mandalory provisions
19 {lof NRS 453D.200(6) is fatal to the application process.'* The Do'l"s decision (o adopt regulations n
PP P Pl req
<
20 1 girect violation of BQ2’s mandatory apptication requirements is viclative of Article 19, Section 2(3) of
21 :
" || \he Nevada Constitation.
72 | R
. NRS 433D.200(1) provides in part:
23
‘The regulations must not probibit the aperation of inarijuana csteblishments, either expressly or through regulations
24 that roake their operation unreasonably impracticable.
95 (1" For administrative and regulatory proceedings other than the application, the Hnitadoo of 5% or greater ownership
appears within the DoT's discretion.
26 | . N
That provision staces:
27 6. The Department shall conduct a background check of cach prospeciive owner, oificer, and board member of a
28 marijuzna establishment license applicant,
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1 45, Given the Jack of a 1obust investigative process for applicants, the regquirement of the
o t|background check for each prospective owner, officer, and board member as part of the application

3 {| process impedes uk important public safety goal in BOZ,

4 46. Withoul upy consideration as to the volers mandate in BQ2, the Dol deterrained that
Z requiring each prospective owner be subject Lo o background check was too difficull for

6 implementation by industry. This decision was a violation of the Nevada Constituticn, an abuse of

; discretion, and arbitrary and capricious,

9 47, The DoT did not comply with BQ2 by requiring applicants to provide information for

10 || eech prospective owner, ofiicer and board member or verify the ownership of applicants applying for

11 || retail recreationsl marijuana ficenses, Instead the 1o’ issued conditional licenses to applicants who

12 11 did not identify each prospective owner, afficer and board member. 13

13 48.  The DoT’s late decision to delete the physical address requirement on svme application
1‘.} forms while not modifytug those portions of the application that were dependent on & physical location
i: (i.e. floor plan, community impact, security plan, and the sink locations) after the repeated

17 conununications by an applicant’s agent, not effectively communicating the revision; and, Jeaving the

18 |{original version of the application on the website, is evidence of conduct that 1s a sefious 155u¢,

19 49,  Pursuant to NAC453D.295, the winning appiicents received a conditional Beense that
20 || witl not be finalized unless within twelve months of December 5, 2018, the licensees receive a final
21
inspection of their marijuana estanlishment.
22
23
24
95 || Some applicants apparently provided the requived information for each pruspective awner, officer and board

mexmber. Accepting as trurhfut these applicants” attestations regarding who their owners, officers, snd bourd members were
96 || at the time af the application, these applications were complete at the time they were filed with reference to NRS
453.200(6). These entities are Greep Therapentics LLC, Eureka NewGen Farms LLC, Circle S Farms LLC, Deep Roots
o7 || Medical LLC, Purc Tonic Coucentratcs LLC, Wellness Connection of Nevade L1C, Polaris Wellness Center LLC, and
TRNVP093 LLC, Clear River LLC, Cheyenne Medical LLC, Essenee Tropicana LLC, Fssence Henderson LLC, and

28 Comroerce Park Medical LLC. See Court Exhibit 3 {(post-hearing submission by the DoT).
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20
21
22
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24

25

26
27

S0, The few nstances of clear mistakes made by the 'L'emporary Emplovees admitted in
evidence do not, in and of themselves, resull in an unfair process as 2uman enm occurs in every
process.

51, Nothiog in NRS 433D or NAC 453D provides for any right to an appeal or review of a

decision denying an application for a retail recreational marijuana license.

52.  There are an extremely limited number of licenses available for the sale of recreational
INArijuana.

53.  The number of licenses available was set by BQ2 and is contained in NRS
A53T.210(5)(d).

54. Since the Cowrt does not have authority to order additional licenses in patticuiar

jurisdictions, and because there are a limited number of licenses that are availabls 1o certain
jurisdictions, injuactive relief is necessary 1o permit the Plantifts, it successful in the NRS
453D.2 HX(G6) process, to actually oblaining a license, if cltimately successful 1n this litigation.

55.  The secondary warket for the transfer of licenses 1s limited.”®

36.  If any findings of fact are properly conclusions of law, trey shalt be treated as if
appropriately identified and designated.

CONCLUSIONS OF LAW

57.  “Any person...whose righis, status or other legal relations are affected by a statute,
municipal ordinance, contract or franchise, may have determined any questior o construction or
validity arising under the insteument, statute, ordinance, contract or franchise and obtain a declaration
of Tights, status or other legal relations thereunder.” NRS 3(¢.040.

58.  Ajusticiable controversy is required to exist prior to an award of declaratory relief. Doe

v. Bryan, 102 Nev, 323, 525, 728 P .2d 443, 444 (1986).

18 The testimony tlicited during the evidentiary hearing established that multiple changss in ownership bave occured

since the applications were filed. Given this testimony, simapty updating the applications previously filed would oot comply
with BQ2,
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. $9.  NRS 33.010 governs cases in which an injugction may b granted. The applcant must
"o [[show (1) 4 lkelthood of success an the merits; and (2) a reasonable probubility thal the non-moving

3 || party’s conduct, if allowed to continue, will cause irmeparable hamm for which compensatory damage is

4 || an inadequitte remedy.
5 60.  Plamtiffs have the burden to demonstrate that the DoT’s canduet, 1f allowed 10 continue,
8 will Tesult in imreparable hann tor which corapensatory damages is an inadequate remedy,
; fi1.  The pwpose of a preliminary injunction js to preserve the sigtus guo uniil the rpatter can
g be litigated on the merits.

10 62, In City of Sparks v. Soarks Mun. Cowrd, the Supreme Couwrt explained, “[a]s a

11 |jconstitutional vivlation may be difficult or impossible (0 remedy theough money damages, such a

12 | violation may, by itself, be sufficient to constitute irreparable harm.™ 129 Nev., 348, 357,302 P.3d

is 1118, 1124 (2013).

14
63,  Article 19, Section 2 of the Constitution of the State of Nevada provides, m pertinent

15

part:

16

17 “1. Notwithstanding the provisions of section 1 of arlic)e 4 of ttus constitution, bat subject to the
limitations of section 6 of this article. the people reserve to themselves the power to propose,

i8 by initiative petilion, statutes and amendments to statites snd amendments to this
constitution, and to enact ar reject them at the polls.

19

20
3, Il 1he initiative petition proposes a statute or an amendment to a statute, the person who

21 intends to circulute it shal] file a copy with the secretary of state before beginning circulation

91 and not earlier than January 1 of the year preceding the year in which a regular session of the
legislaturc is held. After its circulation, it shall be fited with the seerctary of state vot less than

23 30 days prior {0 any regular session of the legislature. The circulation of the petition shall cease
on the day the petition is filed with the secretary of state or such other date as may be prescribed

24 for the venfication of the number of signatures alfixed to the petition, whichever is earliest The

oF secretary of state shall transmit such petition to the legislature as soon as the legislature

v convenes and organizes. The petition ghall take precedence over all other measures except

96 appropriation bills, and the statute or amendment to a statute proposed thereby shall be enacted
or rejected by the legistature without change or amendment within 40 days. If the proposed

27 statute or amendment to a statute is enacted by the legislature and approved by the govemor in
the same manner as other statutes are enacted, such statute or amendoent 10 a statute shall

23 become Jaw, but shall be subject to referendum petition as provided in section 1 of this article.
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If the statute or ainendment to a statute 1s rejected by the lepislature, or if no action 15 taken
thereon withan 40 days, lhe secratary of state shall submit the question of approval or
disappruorral of such statate or amendment to a statute o a vote of the voters at the next
suceceding general election. 1€ a majonty of the volers voling on such question at such eleetion
votes approval of such statute or amendment to a statute, it shall become Jaw and take effect
upon campletion of the canvass of votes by the suprene court._An initiative measire so
approved by the voters shall not be amended, annulled, repealed, set aside or suspended
by the legislature within 3 years from the dace it takes effect.”

(Emphasis added.)

64. The Nevada Supreme Caurt has recognized ihat “fi]nitiative petitions must be kept
substantively intact; otherwise, the people’s voice would be obstructed. . . [1]nitiative legislation 1s not
subject to judicial fampering-the substance of an initiative petition should reflect the unadulterated will
of the people and should proceed, if at all, as originally proposed and sigmed.  For this reason, our
constitution prevents the Legislature from changing or amending a presposed mtiative petition that is
under consideration.” Rogeys v, Heller, 117 Nev, 169, 178, 18 P.3d 1034,1039-40 {Z001).

65.  BQ2 pravides, “the Department shall adoprt all regulations necessasy or convenient to
carry out the provisions of this chapter.” NRS 453D.200(1). This language does not conter upon the
Dol unfettered or unbridled authority to do whatever it wishes without consiraint. The Dol was not
delegated the power to legislate amendments because this is imtiative Jegislation, The Legislatore itself
has no such authority with regard to NRS 453D until three years after its enactiment under the
prohibition of Article 19, Section 2 of the Copstitution of the State of Nevada,

66. Where, 2s hete, amendment. of a voter-initiated Jaw is temporally precluded from
amendment for three years, the administrative agency may not medify the Taw.

67.  NRS 45312.200(1) provides that “the Department shall adopt all regulations necessary or
convenient to carry out the provisions of this chapter.” The Coust finds that the words “necessary or
convenient” are susccptible 10 at least two reasonable interpretations. ‘This limitation applies only to

Regulations adopted by the DaT.
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68.  While the category of diversity is not specifically inciuded i the language of BQ2, the
swidence presented 1u the hearing demaonstrates that a rational basis existed for the inclusion of this
catepoery tn the Factors and the application.

69. The BoT s inclusion of the diversity category was implemented in a way that created a
process which was partial and subject to manipulation by applicants.

70. The Do'T statf provided various applicants with different information as to what would
be utilized from this category and whether it would be used merely as a fiebreaker ar as 4 substantive
category.

71. Based vpoen the evidence adduced, the Court finds that the Do selectively discussed
with applicants or their agents the moedification of the application related 1o physical address
information.

72, The process was impacted by personal relationships in decisions related o the
requircrnents of the application and the ownership structures of competing applicants. This 1o and of
itself is insufficient to void the process as urged by some of the Plaintifts,

73.  The DoT disseminated various versions of the 2018 Retail Marijuana Application, one
of which was published on the DoT*s website and required the applicant to provide an actual physical
Nevada address foc the proposed marijuana establishment, and not 4 P.O. Box, (see Exhibit ), whercas
an altemative version of the DoT’s application form, which wis not made publicly available and was
distributed to some, bus not all, of the applicaats via a DoT listserv service, deleted the requiremment that
applicants disclase an actua) physical address for their proposed marijuana establishment. See Extubit
SA.

74,  The applicants were applying for conditional licensure, which would last for 1 vear.

NAC 4531.282. The license was conditional based on the applicant’s gaining approval from local
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autheritics on zoning and land use, the issuance of 4 buginess license, and the Department of Taxation
{ inspections of the marijuana establishment.

75. The Do’ has unly awarded conditional licenses which are subject to local governnent
approval reluted to zoning and plasning and may approve a location change of an existing license, the
public safety apsects of the failure to requite an acteal physical address can be cured prios 1o the award
of & final license.

76. By selectively eliminuting the requircment to disclose an actual physical address for
each and every proposed retail recreational sarijuand establishment, the DoT limijted the ability of the
Temporary Employeus 1o adequately assess graded critenia such as (i) prohibited proximity w schools
and certain other public facilities, (11) irupact on the comnunity, {n1) secwity, (v} building plans, and
() other malerial considerations prescribed by the Regulations.

77.  The hiving of Temporary Employees was well within the DoT’s discretionary power.

78  The evidence establishes that the DoT failed to properly train the Temporary
Employees. This is not an appropriate basis for the requested injusetive relief ualess it mmakes the
grading pracess wifair,

19. The DoT failed $o establish any quality assurance or quakity control of the grading done
by Temporary Employees.”” ‘This is not an appropriate basis for the requested injunctive relief wiless it
rnakes the grading process unfair.

80.  The DoT made licensere conditional for onc year based on the grant of power to create
regulations that develop “([pjrocedures for the issuance, ren=wal, suspension, and revocation of 4
license to operate a marijuana establishment.” NRS 453D.200(1) (). This was within the DoT's

discretion.

1 The Court makes no determination as to the cxtent which the pradiog erors alleged by MM and Live Free may be
subiect to other appropriate writ practice related to those individualized issves by the assigned department
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81.  Cerain of DoT’s actions related to the licensing process were nondiscretionary
moditications of BQ?2 s mandatery requirements. The evidence establishes DoT’s deviations
constituted arbitrary #nd vapricious conduct without any rational basis for the deviation,

$§2.  TheDoT’s decision to not require disclosure on the application and to not conduct
backyround checks of persons owning less than 5% prior to award of a conditional license is an
impenmissible deviatton from the mandatory language of BQ2, which mandated “s backyround check
of each prospeciive vwner, officer, and board member of a marijuana establishment ticeuse applicant.™
NRS 453D 200(6).

83. The srpument that the sequirement for cach owner to corply with the application
process and background investigalion is “unrezsonably impracticable™ is misplaced. The limitation of
unreasonsbly impracticable applied only to the Regulations not to the language and compliance with
B{(}2 itsell.

84. Under the circumstances presented here, the Court concludes thal certuin of the
Regulations created by the DoT are unreasonable, inconsistent with BO2Z and outside of any discretion
permitted to the DoT.

85.  TheToT acted beyond its scope of authority when it arbitran]y and capriciously
replaced the mandatory requirement of BQ2, for the backgronnd check of each prospective owner,
officer and board member with the 5% or greater standard in NAC 453.255(1). This decision by the
DoT was not ore they were permitted to make as it resulted in a medification of B2 in violation of
Article 19, Section 2(3) of the Nevada Constitution.

RG. As Plaintiffs have shown that the Do clearly viclated NRS Chapter 4331, the claims
for deglaratory retief, pelition for writ of prohubitton, and any other refated clairas is likely to succeed
on the metits.

87.  The balance of equities weighs in favor of Plaintiffs.
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88.  “{Njo restraining ordex or preiiminary injunction shall issue except upon the piving of
adequate sceurity by the applicant, in such sum as the coutt deems proper, for the payment of such
costs and damages as may be incwrred or sulfered by any party whoe is found to be wrongfully enjoined
or resirained.” NRCP 65(d}.

23 The Dol stands to suffer no appreciable losses and will sufier only minimal harm as a

j| result of an injunction.

60,  Therefore, a security bond already ordered in the amount of $400,000 is sufficient for
the issuance of this injunctive relief.’®
91.  If any conclusions af law are properly findings of fact, they shall be treated as if

appropriately identified and desipnated.

/ H / ¢ /
! / i 4 !
/ ¢ / ! f
/ / / ! !
{ ! ! / /
/ ! / / /
/ / ! § /
f £ / / /
i ! / / /
¢ ; / / !
s / ! / !
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® 4s discussed during the preliminary injunction hearing, the Cowt sets a scparate evidentiary heasing on whether to

increase the amownt of this bond. That heacing is set for August 29, 2015, 4t 3:00 am.
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ORDER

IT IS HEREBY ADJUDGED ORDERED AND DECRIED that Plaintits’ Motions for
Prediminary Injunction are granted in pait.

The Staie is enjoined from conducting a foal iwspection of any of (he conditional licenses
issued in or about December 2018 who did not provide the identification of each prospective owaer,
officer and board member 2s required by NRS 453D 200(6) pending a trial on the merits. ™

‘The issue of whelber w increase the existing bond is set for bearing on August 29, 2019, at
9:00 am.

The parties in A786962 and A787004 are 1o appear for & Rule 16 conference September 9.
2019, a1 9:00 am and subrmit their respective plans for discovery on an expedited schedule by neon on

September 6, 2019,

DATED this 23" day of August 2019.

A 9
El%b th Gonz@t Cowt Judge
__'_——-_ .

“ertificate of Service

I hereby certify that on th€ date filed, this Order was efectronically served, pursuant to
N.E.F.C.R. Rule 9, to all repittered parties in the Eighth Judicial Distuct Court Electrome Filing

Program.

. As Court Exhibit 3 is a past-hearing submission by the DoT, the parties ey file objections and/or bricfs rclated to
*his issuc. Any issues related to the inclusion or excivsion fromn this group will be beard August 29, 2019, at 9:00 am.
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address.
o] A physical address?
o) Yes.
C Oray. &nd a physigal address in vour nind could not

be a PaosL Office box?

A Right.

Q Cr one ot these companies that mzintains Pest Gifice
-- fake Pest Office places. Couldn't be that, either; right?

& [ think the idea was to have an office addiess
essentialiy.

Q Right. 8o you couldn’'rz vse -- T can't ramember what
it is, UPS.

THE CCURT: UPS Stores.

BY MR. KEME:

0 You conldn'lt use o UPS Store, because that's not a

real phyvsical addrass; right?

A T den't think -- [ don't think thzt it would be
allowed.
Q Okay. And if you'd been Lhe director at the time,

you would have disqualified those applications?

A I wouldn't bave even reviewed the zpplications.

8] Okay. Because it was disqualified, or becavse ycu
wouldn't be the person dceing the review?

A Well, I don't knew. I mean, I -—-

8] 2nd let me ask it --

4p
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Y -— I woula .

0 Let me ask It hetier., Your staff would have been
instructed that if tfhev didn'L have a physical address apart
from & Post Office box or a UFS Store Lhat that application

should not he accepted; right?

A I think that would be the direction.

Q Ckay. So the answer to my questior is yes?

n Yez.

Q Okay. And Lhe reasan for that iz because the

statule required it; right?
MR. KOCH: Ohjection. Misstates the law.
THE COURT: Owerruled.

BY MR. KEME:

G I wean, the reascn for your positicn g because the
statute says thal?

A Right.

¥ Okay. All right. Okay. I'm going to go to my last
area. Mr. Gutierrez asked you scme gquestions about
extenvating circumstances. Do you recall those?

A Yes.

Q and your answer 2aid, and I wrote it down -- I Tried
to write it down verbatim. You said, if they were enjninesd,
that would be beyond their centrol. Do you rxecall saying
that?

A I guess what 1 -- ves, I recall saying that.

49
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L T've never el bim. [ mezn,
bul. =-

Q Armand?

2 Armand «- yes, I krnow Rrmand.

(o} wWhat's his last name?

2 I don't know.

O Okay. 5311 I know is Armand, as

2 Armand —- I don't kaow.

hiz last pame better could wrebably szy it.
G Phil Peckman?

2 I know him.

¢ Da you know the ovsrees of any of the marijuvana

esrablishments that mey have applied?

A I know -- I mean, I know -~ 1 don't -- when T lecoked
av —- I didn't ook too closely at the caplhicen here.

Q How about Essence?

F:3 Is Ezsence Armand? I'm col sure.

] Thrive?

A Thrive 1 think is Kr. Peckman and bis group.

v} HNevada Organics?

2 I don't. knew who that is.

8] Okay. Have you had lunch, dinner, or even coffee
with any of thess people that you listed?

A Yes.

) On more than one ccnasion?

ks

I xnew who ho s,

well.,

Scewekody who understands

I don't kngw.
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A Yeg.
Q Tell me who you recail having loneh with.
A I chink I've had iunch with Mr. Rilter --

G Anyone else?
A -- a couple times. I'we known Brett 3cclari for
years before marijuana. ['ve had lurch or coffee with him in

the pasl.

Q How aboeunt cinner?

A Qrett.. 1 don't -= T don't know.

2 £11 right.

A I thinkx I've had dinner with Mr. Ritter, as well.
Or lunch or dinoer. I can't recail.

Q Cxkay. Weuld any of —hese poople have your cell

phore nunbar?

A Yes,
Q Would that inclede Awandas Connor?
A Yes.

G Phil Peckmnan?

Y I don't know.

W2

Andrew Jolley?

F T dor't know. I mean, gensrally 1 waorked to make
the regulaticns, to create the process. 5o [ will have had
some contact and know pretly much anvene fhat was involved in
that process.

Q Okay.

103
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2 Eithar —-- yeah.

) Cic you vun [or volitacal office?

A Yes3.

Q 2nd what positicn did vou run for?
A I ran for the Nevada State Zsscembly.
Q znd when did yoeu run?

A In 20i8.
G Okay. Did you have any fondrzisers for zhat

cAmpaign?

A Yes.
G Were any of Lhe people vou listod a participant ¢r a

cen=ributor to your campaign?

A Tes.

G Car you tell me which pecple, entifties contributed
T your campaign?

A Mg, T can't -~ I mean, I kpnow some. I can't -- 1
can't list them all.

] Can yeu tell me of the applicants that are involved
in the marijuasna business which ones ¢ontributed to your

campaign?

A 1 don'il know.
0 Yeu don't know any oi them by name?
A well, I know some of them.by nzme, but I can't give
you -- I know TGLG did, T think Essernce did, Thrive, Tryke.
] Enyche else?
101
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Y There wore others, bul. I just can'l remember.

2 £11 right. And do you remembe: because you romember
them =itending, or do you rewember thsm bacause you remember
checks cowing te vou with their names on tham? Or both?

A I mean, I remember -- I remember neople attending
and then generally contributions, but I don't rerenber ~- hit
T don't necesserily know who everybedy's group was, and se T
mighT have Lo leck thel up.  So --

)] I2ig you ever refselve any inquiries, or has anyone
ever hypothecaled Lo yoa peritaps biring you, any of the

applicants?

F:3 I did -- no. Net in This caso.

2 I'm scrry., You did what?

o He.o HNo, noL in Lhis case.

o Not ir this case. What do you mean by thal?

A Do you wmean anybody?

o] Aoybedy.

S Yeah. I did some -- s lattle of application work --
Q And when did yeu do this application work?

& in July to November.

¢ vuly what?

A o Novenber .

o] Of wnat ysar?

Z 2018.

C When did vou leave the State oricinally?

102
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Normal businress.

ol

0 Ckay. Explain thatz.
gl My dav-zo-day interactions, ycu know, manraging ths
industry.

c Ckay. Day-tec-day managing of the indusiry, or day-
to-day familiarity with these owners?

A Wo., Just day-to-day managemert of, youn know, the
industry. And T don’'t know all the entire ownership. | knaw,
you know, maybe one cor two pecple may have commor owasrship,
1'd have to go into the records to see, ycu know, what the
exact owrerchip is.

C But vou knew -- tell me, did you know npames in tevous
of cwners?

A One of szach probably.

2 Tell me who you are familiar with tha:i had cwnership
interest in these companiez. ZErd we can start with Essence

Trop and Esssnce Hendsrson.

& Armen Yemenidjian or however you prenounce it,
G Do wou know how to spell it?
A No.

O Okay. Good enough.  End hew about Chevenne and
Caommerce Park, which is Thriwve?

A Yeah, I bhelieve that's Mitch Britter andé --

Q Had you spcken with either of them before the first

gentleman you nhamed cr the second?
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C.

ownars 1t

these cwners; is that correcl?

2
induatry.
C.

people in

3l

= O

four

Q

the submission of the applications?

3

G
Septewber

A

Y

conversaticns with those qgentlemsn?

»
I

ocations?

On more than one occasion?

S0 whan T asked yon aboot your familiarity with the

goes bheyond simply the industry. Tew dAcvually knew

%o, I know Them from my interactions with the

Right. But you actually know -- there are =z loT of
the industry. You may not knoew the owners; right?
ez,

Right. But in this case ycu knevw the ocwrers of all

Yes.
211 right.
Or at lzast some of them, right.

Gooad enough.  And had you spoken Lo Lhem priecxr to

Yes.

Did you speak with them between July of 2018 and
20th of 20187

1 belisve 5. Possibly, ves.

Hould your phone records reflect telephcne

™

Possibly, yes.
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2 Lo Lhey bave medics! marijuana locations?

A Yey .

] Have you known them since 20147

2 Ha.

G Khet did you meel the owner of FEssence Trop and

Essence Henderzon?
B Sometime afler <ha Lepartment ¢f Taxation started

administering the marlijuanz program.

Q Wnat yezr wonrld that bet
F I believe 1l was July ist, 2917,
] Cxzay. do after it beczme clear that recreational

marijudand would be availakle?

P Yas.

Q Same with the owner of Commerce zand Cheyenne?

A Yes.

G Okay. And can vou tell me the circumstances in

terms of how you met Laem.

A I don't recall sperifically. Tt could have -~ you
kacw, I've mel a lot of people through meetings or
regulatiors, things like that.

o] A1l right. HNew, you indicated you've spoken to them
and. you've met them, &nd you said vour pbone recerds would
reflect cenversaticna with them., Did you ever text either of

them?

A fes.

12
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o Okay. Hawve you produced records indiczting that vou
-— your phone records indicating text messages Detwesn

yoursclf and those cwners?

A Yes.

o} Okay. Mave vou received any ewails from them?

A Don't know. Wot sure.

o] Have you Jene Lo dinner with either of them?

Y Dinnsr, I believe, yes.

] Have you gone te lanch with either of them?

E Yes.

i More than one sccasion?

b rossibly, ves.

[v] ard weuld it alseo —— would these lunclhes nor dinners

have oocurred betwsen 2017 and September 20th of 2G18%

& Yes.

G AL} right. HNow, let me get back to a couple more
guestions. We may come back to thaw, but I want to gat back
to the statutes, the regulations [iystT.

When ws left ¢If you teld me that while lercation was
impertant in the ballot, lzzation was important in the
statutes, and location was important in the regulations, you
thought you had the abiiity teo.remove it frem the scoricg on
the appliication process; is that correct?

2 Tes.

o] 211 righi.. Now, do vou lLhkink you also had the power

13
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in your oosition, The way you remove location, to changs tho
age in terms of what persson car purchase recreationzl
marijnana?  Becauss that seemed also impertant in the ballot
question that it'd be somecns cover 21. Did you have the
autherity o change it to 207

by o,

9] Whzi makes you thirk vou had the ability te change
thke lzzaticn, since Lhat was important ann actually a question
within the ballet, bub you couldn't change the age?

M. ¥OUH: Objection. Lacks founaoation.

TEE CCURT: Overruled.

TAR WITNESS: T Lhiok I explained before. I don'l
think wa -- the inilialive coesn't say how to score an
applicalion.

BY MR. PFARKER:
G Wait a second, sit. Lefr's make sure we're on Lhe

same page. I didn't ask about scoring Lhis time.

2 I'm sorry.

Q You remowved location as a scoring item, T
understand.

A Yes.

s} But you told ma right before we left arnd you gave me

time to think about your respense, the Courk did, that you had
the authority to remove leocstion a=m a suoring item. Do yeu

rememuer that?

14
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Q 211 rignt., It vou can change something that was
important To the citizens of Hevada lixe ocetisr, which iz
represented in the ballot gquestion, do yon think vou also have
the ability to charge the age a person can be Lo buy
recredioral marijuena?

b Mo,

) Is there zrything in the Ballet that differentiates
your authorizy in Lerms of locallily versus age?

Y No.

G That's what I theught. &1l right.

32 now let's go Te the statute.

THE COURT: &nd, =ir, if vou'd like Che bock 1f it's
rasier, I'd be happy te2 get it for you.

T"IFE WITNESS:  Sure, Your Honer.

MR. PAEEZR: He may need it, Your Honsr. I'm going
te be flipping bpack and forth a little bit.

THE COURT: I'wve just got to make sure I grab the
right one. 453; correct® There you go.

THE WITNESS: Thank you, ma'am.
BY ¥R. PARKER:

& And we're going 1o start with the statutes, and then
we'll work ts the recs, okay?

A Okay.

2 211 right. &nd the first one we're going to lcck at
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¥ 31: rignt. Now, when you told Mr. Miller yssterday
that locaiicn -- a lecation was reguired kot not scored does
that mean that every appiicant who gave a fleoor plan without a
tacation nad presented an incamplete or inadeguate
application?

) I don't believe so.
9} We=ll, that's what you sald. You said yesterday more

than onces, and I was --

) Miaybe I misunderstceod the gquestion.

Q Well, mayoe you --

TN Youy question. Can you just say it again.

9 certainly. Because 7 found this interesting. You

caid thai. locations were reguired, bot would not be soored,
Do yvou renzmber %ayinq that mere chan once yasterday?

e Yes.

Q Right. &c given what you'wve teld me right beifcre we
broke for luncn, Lhkat lecation was required, deesn’t that mean
every applicant whe provided a floor plan without a location,
aven if a iocation wasn't soored, would have presented an
inadeguate and incempliete application?

B I belicve I said That location was required an the
applicatlion.

) Eight. So they provided an spplication that did not
hawve a locaticn. Back one of those applicants' applications

were jincomplete and should not be considered by vour

19
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21

Deparimenl:; Lso'l Laal correet?

A I viouid say i can be conslidersd incomplete,

wonld move [orward.

( Thanx you., BuT it would be incomplete?
by T it's missing an eiement, ves.

expect the infoarmation --

Q Yoeu said lecaticn —-—

A -- tiat we asx for.

) Right. You expected a lccation =ven L7 it wassn't
scored; isn't that correct?

beS fes.

Q Thasnk you. Hew let's go to 4520.Z20% and paragrayph
{1y . Co you hive that in front. of you?

I Yes,

g End it talXs arzout backgrourd checks. Ard again it
refers to subsecticn (&), 453D.200, which is right above 1%,
skav?

x Ckay.

0 Enc ii you want, I can reacd what subsection (6) =says

of 4530.203 —-

A No, I see it.

] You can sse it?

A Yes.

] Okay. Good. 8o yesterday when

with Mr. Ross vou talked zbour --

20
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iPauze in the proceedings}
THE WITHNESS: Is this the snzire application?
EY MR. PAERKFR:
Q Yeah. Brt we'sre going to only look at a couple of
pages, okay.

Zir, T want you to take a leok at DUTNBWELLZ. 8o

A Ckzyv.

o Are ycu familiar with thisz farm -- documsnt?
2 Witn this letter, yeazh. Yes.
Q 15 this a form that is utilized by the Department of

Taxation Marijuanz Entorcement Divisicon?
A Yes.
C E1]l rigat. And can you tell me -- this was sent cut

Septerker 18th, 27135, to Mr. Frank Hawkins. Do vou know who

he is?
I Yere o
0 Havé your met him before?
A Tes,
Z When?
) This week.
e} Ckay. Othesr tkan this week have you met him befora?
A No,
0 Have vyou ever gone to lunch or dinner with hiwm?
Y No.

4!
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G lias he ever called youw on tae phore?

A No .

0 A1 right . It says hers, "Cn September 12th, 2018,
The Lepariment of Taxation Marijuzna Enforcement Division
conducted a routine inspectlon/audit of your estaklishment
located at 3200 Houth Valley View Beulevard, Las Vegas,
Nevada." 2nd it has cortificate pumbers and the license

number. Do you see that?

B Yes.
v; 211 right. The nexlk paragrapa says, "The

avndit/inspection resulls reveal that your establishment was in
zompliance with Nevada Revised Stalules...," and it relerences
1532 and 4530; 12 that corvect?

A Yoa.

#) All righL. And it also says, "...the Administrative
Cade, and nc delicienciss were noted during the inspection.®
Do you see than?

A Yes.

9] What dces that mean in terms of the cperation ci
Mevada Wellness Center at: this location?

A 1t means &+t this time upon the inspection from my
inspectors that they found noihing cut of compliance.

9] 211 rizhu. Would that mean that the locaticn as
it's beinc operated would ke suitable both in terms of

location and suitable in terms of adesjuacy of size to sell

42
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Q

TNT COURT:  The &-V guys are allowed to have a
Here ne comes,
{Pause in thz proceedings)

THE COURT: Ckay. HNow we're ready.

MR. PARXER: Thank you, Your Honor.

THE COURT:  Gkay.

MR. PARKER: May I proceed?

TEE COURT: You may.

MR, PARKER: En can we look at Exhibit 44¢, pacge 1,
FARK¥R:

It shcould be coming ap, Mr. Pupo.

So this is the Marijuana Wevada email to Ramsey, is
ine? llow do you pronounce that?

Oh. Is veurs net on?

It.'s not on the screen here.

MR. PARKER: May I apprcach?

THS COURT: Yau may. 2re you goicg £ use the turn
d hopefuliv it comes kack on method?

{Pauze in the preoceedings)

. PARKER:

211 right. Do von recoguize Lhal email address in
2f the sender? [t says "Froem: Marijuana Nevada,"

Nkay. Yes,

Is that from the Department of Taxaticn?

12
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kS Tanat's ope of onr bioxes, yes.

I8 Ckay. &nd it's dated Septomber %, 2518. 3o this is
during the application precessz, 1s thal correct, siter
applications are baing -- the window in terms of submissicon of

applicazicns? Wasn't it the 7th Through the 20th?

A Yezah. oOkay. I believe it was the 7th threough the
20th.
) 211 richt. Se¢ it appears here that Mr. Ramsey was

keing responded te by Mr. Plaskon; is that correct?

~ Yes,

Q 111 rigkt, &and he indicates bore that he cannort
answer the questicn bsing askad; is that cerrect?

MLk. KOCH: Cbijecticn. Document speaks Zor itsell.
THE CQURT: Owverruled.
THE WITHESG: It's that would not provide guidarce
to indiwvidual applicants.
EY MR. PFAREER:

0 Now, tell me. That seems at odds with what has been
said earlisr ir this 4rial —-- or in this hearing. I was told
that, yoeu know, wvou'we had corversations ard others have had
conversalions with representatives of applicants, as well as
aprlicants. Why would Mr. Plaskon take =iis position on
September Yth, 20187

ME. KOCH: Obj=clbisn. Sveculation.

THE CGURT: OverTuled.

73
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i THE WITNESS: He must have gotten instruction.

I~

BY MR. PLRRKER:

(V5]

¥ Gkay. Did you give ary instrucilon Lo not provide

4| iniormatico to this person?

S F W

[ Q Are yon [amiliar with Libra Wellness?

a1 E Yous .

o C Na they have a medical marijuana license?”

] A I believe 359, vos.

0 D Lia they apply for or reseive a cendifional

11| recreational license?

12 2 T don't know.

12 Q A1l right. W®as this the position taken by Lhe
14| agency, your Department, on September S9th, that theie would ba
15| ne morz answers given?

1& MFE., EQCN: Objection. Mlscharacterizes Lhe

17| document.

14 THE COURT: {Overruled.

Ly THE WITKESS: Yeah. 7 don'L koow that was

20| instructions,

21| BY MK. FARRKER:

22 c It =ays, "With that said, Lhe Division cannot

231t provide guiadance to individual applicants.

z4 THE CCURT: Neld on a second.
25 TEE COURT RECORDER: I'm having a hard <imz hearing
14
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1. THE WITNESS: [ cou_d have. I <hink that wenld have
2t created wmcre problems.

21 BY MR. FARKER:

4 2 Okay. Thank you.

5 MR. PARKER: WHow, lel's astay right hers in terms of
6| Exhabkit 252, Shans. I den't nezd the clLher email.

7t BY MR. FERXER:

8 ) You tald Mr. Milier That you went to -- yoo were

G1 offered cwnership -- you were offered jobs by I believe ane af
10| the owners that voun allowsd Lo have more than one lecation in
11| this Jurisdiction; 1s that correct?
12 Yy Yeah. I Zon't characterize rthem as offers. 'I'hey
12| were saying, hey, if you leave tho State, make sure 1'm The
14| firxst one teo <csll, or, give me a call.

15 Q 2nd wheo was that again? Was this the cwner of

14 2 Ckay. and did anyone else or any o the other

19] cwners from Essence -- did you mect with any of Lhem?

20 A NG.

21 Q 12id yon meet wilh any of the owners of Chevenne or
22| Commerce fack?

23 A Regarding?

24 c Any offers ¢f eunployment.

25 A No.

83
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2 Nid you meet with any oweers -- do vou know the

owners 2 Commerce Park and Cheyenne?

A I know —— I krow some.
) Okay.
2 Yeah., 1 den't krnow that I know ail the owrers.

0 What cwners do vou know?
A Miich Brititen and Fhil Peckman.
Q Gkay. And whno are the owrers that you're aware aof

in terns of Kssence Trop and Essence Hendersont
A Just Armern.
Q Ho one 2lize have you wmel wilh or are familiar with

that own that company?

a Not that I'm [amiliar with.
Y Ukay. And did the cwners of both these companies
the ores that you know in common -- you've spoken to Lhem,

you'w2 gone Lo luach with thesm and/cr dirner with them; right?
A Yes.
4] £11 right. And you turned them boih down on the
offers?
¥4 I am rnot interested in staying in the marijuana
space here.
ME. FARKER: Thank you. I appreciate your tLime.
I'HE. COTRT: Sir, I'm going to switch gears, if it's
okiay. Since the people on that side of the room have finished

asking questicns, I'm going to ask some, because I n=ed a

B4
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all at once.
BY MR. GENTILE:

) ALl right. That's the 2018 applicaticn. Do you
recall i1?  Procbably not.

y:) i'm nct zure what T'm --

G All rignt. Let me -- lel me -- I've never lied ko
you before, so I wouldn't start now, okay. Look at the Lop
one. The top one is the 2014 applicatiocn forwm. The reason
you cdan See that iz kecause due dates Lhat end in the year
2014. Do ycu see that?

A Yes.

O Okay. The bottom one is the 2018, &nd vou could
trust me for the same reascon, it cays that thero are dee datses
for 2018, okay. I have a question for you.

The top ore on the second line -- first one says,
“Request. for epplication pay." Oadly cnough, =0 dess Che
boriom cne, first line says "Raquest for application pay,™
ckay. But the secend cne on the top one says, "Deadline for
submnitting guestions." Look at the boettom cne. Is there

anylbhing there that indicates that yoil can submiz questions in

20187
A There is not.
o] Okay. Eow come?
h You kiaow, te ne quite honest with vou, I wasn't the

ore that made Lhat decision. I don't -- I don't know,

218
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1| regards to the divsrsity arez?

I\

Y Iden't —— I don't think za. You xnow, we do yet a

[P¥3
-+
Q
t

ci guestions. Ky Zlaskon, Mir., Plaskon would prolably be
1| ths bsziter perszon to ask on how many guestions ne mzy have

5| received in regards to, you kneow, diversity. PBPut I don't

6| recall we received too many.

37 0 What was -- oh. TI've qgot it.

5] 3ir, was there a procedure that the Dspartwent

9| fieplerented whereky an applicant that was cenfused could

19| poteatially ask a question to get a claxification?

1=
—
ol

Mr. Flaskon moniteors generic email. & lot of

12| gquesticns came in through there.

13 G Okay. I've seen some responses to quastions where
11| he says, "3ee application, see regulatisns,” and other

15| respecnses where he actually gives some substantive

1| informaticn. Is that yeour understanding of what was going on
17| hexe?

18 F2A I'm not aware cof that.

13 Q Okay. Do you think it would have been a gocd idea
20| that any guestion and answer he gave was made available to all

21| the applicants so we had some consistency here?

22 A We try to do the best that we can to educate.

23 2 UXay.-

29 2 i think we did send out soms list =erwves.

25 Q But you've seen bulletin Loards that have guestions
207
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and answers posted on them so everybody's up to speed,

[

everybody’s got the sams informaticn?

3 ) Yzah, I'we zeen thoee.

1 C That's commonly done with goaverament coatrzoting
5| programs; right?

3 A I'm not zure abeout that, but I've zeen the boards.
g Q Cray. TBut yon didn't do that?

3 fo We did nat.

] O Okay. In retrospect do vou think vou sheuld have
12| cdone that?
11 A Mow, Xy would gprokably be a better persen ta ask

12| that, becauss I don't krcw the guantity and type of guestions

L3 | that he did receive. I know he's in a siltuallon where he did
24| receavs & lot ¢f gquesticns, but he couldn't give out -- he
15| couldn't give cut zn answer that's -- that an applicant would

1¢ ]| have an advantage viith.

17 ") Well, there wouldn't be any advantage if yon teld

181 211 the applicants the questions and anzwers., If you teld

4| evervbady the questiocn and answer, no one 2as and advantags

20| there, do you they?

21 E We tried -- the Cepartment did a gocd ‘jobh, I think,

22 ) in my opinizn, of providing the information they did.

23 v & good job even thcugh half the aspplicants knew the

24| that puilding address was not regquired and sey haif thought it

25| was reguired? The Department ¢id a good jeb on that peint?

208
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MS., SHELL: Okijection. Asswnes [astks not in
evidence.

THE COURT: Gverrnalod.

THE WITMNEES: | wasn't aware Lhat half the
applicants dign't know that.

BY MR. KEME:

iy You knew that some ¢ the applicants didn't kaow
thaz=?

A Yo,

¥ For example, vou ¥now, that Livfres went out ard gol

real addresses for all six of thosce applications; right?

By I didn't know that.

o) Well, you heard Mr. Themas testify to the extreame
efforts he went to cet approved addresses; right?

B 7 dic hear that.

G and the Department cxpaehed people te boe mere like
Mr. Thomas than just te put down a Post: Gifice box, didn't
ey ?

S Carn you repeat thaz.

¢ Didn't tke Department expect that applicants would
e like Mr. Thomas, have real addresses and resl lecations?

B We -- the Department did not regnire a location.

Q Okay. &nd how rcould you rate things like community
impzet without knewing where in Clark County the dicpernsary

wzs golng to be?

209
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3-19 TE6942-6 | Sereuity v. ¥V Tawxation | 0E-15-18 | Day 9

1 f{ wers supposed Ta consider, they woaldn't have considered it
2 || cigat?
3 A Well, zgain, I don't know if it was parl of Lheir --

4 [} The additional training outside of the evaluation sheefs.

5 || Because they did receive trairing from staff for --

6 R Q You just —— you're speculatirng that that might have
7 || happened, even ihough the face of the application that we just
8 || walked through —— we can walk through it again --

3 A I mean, we're speculating on a lot of things nere.
i0 i THE COURT: Sir, I don't want you to speculate. T

11 want yoo to Lell me why the Department did what it did and made
1z Ihe decisions il made afrer Ballot Questicn 2 was passad and
13 || vour deparlient was charged with implementing.

i4 MR. MILLER: Well, let me say it this way.

THF. WITHESS: Yes, Your Honor.

16 THE COURT: Wait. Thank you, sir. Now you may go,
17 || Mr. Miller.

18 “MR. MILLER: Were you asking a ¢uestion, Judce. I

12 ¥ didn’'c catch Qb all.

20 TEE COURT: I was maxking a statement. Fe said, "Yas,
21 L Your Honor," and I just needed him to verify that while we were

22 here.

23 MR. MILLZR: CGot 1it.
24 BY MR. MILLER:

25 O Let's pull up the applicaticn. And then we get to

JD Reporting, Inc.
1i8
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K-145-T%5942-8 | Serenity v, WV Taxatacn 1 06 19-18 1 Day B2

the scoring criteria. You were invelved in thst; right?  You
devermined which points were going to be awarded?

4 Yes.

4] and this 1s the ——

MR. MILLER: We shculd pull un the —— I thirk it's

going te be page 18, 17. There we go, Lhe page before.
BY MR. MILLER:

o} —— {alking abour ar crganizational structure; right?

You evnluate that criteria that was described there! right?

N I'm scrxy?

Q You revicwed that criteria thal was described there;
right?

2y Urder "organization"?

] Yeah. Sixbty points on the top, nol up -- it's going

the wrong way. Yesh, organization.

Z Right., uh-huh. Yes.

Q Description of the proposal —— and then yeu, in turn,
that's 21l {indiscernible). The description of the proposed
organizaticnal. structure of propesed marijuana establishrent
and informatien concerning each owner, officer, and board
membsr of the proposed marijnana establishment, including the
infornaticon provided in response to the requlation. Right?

Fiy Yeeh,

0 Ani you determined that that criteria should be worth

60 poirts in total; right?

JD Reporting, Inc.
119
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B Well, there are subcategorics that make up thaiy 60.

O Right. You didn't disclose that to the applicants,

did you?
iy MNo.
G 5S¢ it was secret to the epplicants as tnough which

criteria are going to be included in that regulation and how
many peints ars going to be awarded; right?

i Yes.

Q Why did vou kezep that secret?

A Well, it's almost like — my opinion, it's almost
Tike giving Lhe answers to the test.

Is 1it?

(&

iy I mean --
o How would it ==
A Everyone 's sScore —-- S0ILY.

Q —— be like giving answers to the tesk, letting
evaryone know that diversity, for example, was going to be
given 20 points, Duht the experience of key cnployees was going
Lo e worth zero because it wouldn'h he considered. TIs that
giving answers to the test?

s Wait.. Say that again.

Q [ow would it ke giving the answers o the test to
tell the applicants that diversity, within that 60 points, was
going to he awarded 20 points?

yiy The application can ne tailored tc, you know, those

JD Reporting, Inc.
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now tnzy beiieved the applicalions would be intervreted 1%
they gid not orovide a physical address on thes application?

LY vyezh. I don't -- I don't recall zny.

o Okay. But you gave at least Amanda Conncr and John
Rititer guidance Lhal physical address, although it was
required by law, woulédn't be sccered and so they didn't need to
inpclude 1t7

e No, T didn't say Lhey didn't need to incluede it.,
33id the appllilcation reguires that they put a physical
address, bul that il -- you know, that loccaticrn was not
scored, it's nob part of the scoring criteria.

Q Ckay. And when yon gave that ¢uidance did you oo
back te tThe Departzent and sbare that loformalion with anyiody
elze that might nave been receiving calls fron applicenis

apout. informatlon in the application?

o Well, I'm sure we discussed it several tTiwmes.

4] Ckay. Who'd yeu discuss it with?

) Steve (Giibert, Kara, Damon.

y) And this was prior Lo the appnlicaticn being releasecd

on Juliy 3th?

2 Yes. There was a lot of discussion around that --
during the Task Force and the public meetings or the
recenmendalieons while we were doing the requlations.

¢ But Lhe Lwo vou just identified, Zmanca Conncy and

John Ritter, were the twe co-~chairs for the Task Force that

ds
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came up with the -- twe cc-chairs of the committee on the Task
Forse that were designad Lo help imploement the resgulations

thal are on the applicailion; cerrect?

F) Say it againo.
Q The twa individvals thal you named, Amanda Conror

and John Pilter, are you aware that Lhosz are the two co-
¢hairs on %he Tasx Force for the subcommittee thet was
designad and intended to review the applicaticnos for the
recreational manager license applicarions?

A No, - didn't know Amanda was a co-chair. w®Well, T
don't. ramember.

Q But nevertheless, Lhey're wvery iavolved in the
ipduslry; correct?

A Yes.

9] You would have expected them tc have attended those
Tagk Foroe meefings?

F: Yes,

2 Arl rignt. &nd particivated in any punlic hearings
where tha rules might have baen explained?

L Yes.

G Okay. &nd yst they didn't understard whather or net
a proposed physical address would be required; ccrrect?

MR. SEEVORSKI: Objection. 3Speculation.

THE CCURT: Cvercaled.

THE WITNESS: They would tell me -- like Amanda

47

AA 006805



15
19
z0

would say she's getting yguestions from her clients and she
just wants to confirm, right. &nd, you know, Jahn alsc was
more like a confirmalbion.

B¥Y MR, MILLER:

0 Yeah. Bul st least for indiwviduals that were highly
invcived in the preocess it's apparenrnt To vou That there was
sonme confusicn in this area; is that fair?

2 Yes,

Q And so it's @ fair zssessment that cther people

mighl. have also had the same confusion; ccocrrect?

F ¥es.

Q Did vou make any attempts to clarity it?

A I kelieve 1 did.

o How'd wvou do that?

F:3 viell, I don't -- maybe not necessarily that I think

*he clarvifacation I was sending cut was wmore regarding whether
someane owned or leased a location. They were asking akout
whera To put it. I don't think I put out a clarificaticn
regarding physical locatien musl be cn -— must bhe listed on
The application.

") Okay. Zo you knew in advance of the applicatiocn
being released cn July 5th that thers was confusicn within the
industry as tc whether or not a prepesed vhysical address was
required and would be soored; correct?

A Yos3.
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0 They belleve that is required, and they submit theirn
application that way. Other applicants understand that a
proposed physical address will not be scored, so they deon't
provide & physicel address. [s Lnat a fair application
process, sir?

A Is it a fair application process? I thirk evaryone
had the samc opportunity to vequest clarification. I think
that everyone had access to the Department. I think everyone
hzd access to snbmil their questions. I think everyone had an
cpportunity te attend 70-plus pubnlic meetings and werkshops

regarding this issue. I think the application was a fair

process —— the applicelion wrocess was d fair process.
Q Meving te 5.3.4.3, "Proccdures Lo ensure adeguate
scourity measures for building security.” Slz, woeuldn't you

agree that the consideration of that plan would indicate thal
there is some tie-in withirn the scaring ¢riteria to an actual
preposad physical address versus a fictional one?

i No.

2 2o if you devezlon a plan that is designed fTo ensure
adequate security measures of a proposed physical lccaticn
that is tied to an actual address, has a real neighborhood
arcund it, may have additicnal security concerns, that one is
Lhe sams as one Lhat could be submitted that doesan't have any
physical address asscclated with it at all?

A Pretty rmuch, yeah.
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DISTRICT COURT
CLARK COUNTY, NEVADA

* = * * &

SERENTTY WKLLNESS CENTEZ LLC, )
at al., )
)
Plaintiffs, ) CASE NO. A~15-~78696Z2-R
) DEPT NC. X7
VS, )
)
STATE COF NEVACAR DEPARTMENT OF )
TEXATION, ) TRANSCRIPT OF
) PROCEEDINGS
Dafendant. _)

BEFORE THE HONCRABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDCEK
THURSDRY, JOLY, 11, 2019
EVIDENTIARY HEARTNG - DAY 13

VOLIME I OF IX

RECORDED BY: JILL HAWKINS, COURT RECORDER
TRANSTRIEBED BY: JD REFORTING, INC.

AA 006809



AoLB-UBEIEC-B | Foergonity v.o AV Taxalaco | 57-11-19 1 Cay 13

1 Q Okay. With regard to these cplsodes, how did they
2 || come To your attention?
A They ware incident reports submitlbed by the facility
4 themselves.
5 Q Okay. And what did you do in response to the
& H reports?
Ki A We accepted them --
g D Mo. I dor't wank to hesr we. We 1s a -- when I use

3 || the: word yeu, I'm using it in the seccnd person singnlar. Do

10 H vou understand?

11 & Yes.
12 o 21l righrt. What did you do in response to receiving

13 thesze incident reports?

14 A I did net personally receive the incident reports.
15 [ They go to a separate email address. The administrative

16 || assistant intakes tham. I assigned them to people to

17 investigate. I was ther directed to hold off on that. T hac a
18 J| discussicn with Jorge Pupo, and then I gave the direction to
12 || the assigned pecple investigating to send acknowledgment

20 letters or look through them and see if there was room for
21 irprovement.

22 Q Okay. You said you received a directive not to
23 || assign these cases for investigation. From whom did you

24 receive that directive?

25 Fiy Jorge Pupo.

JC Reporting, Inc.
78
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DISTRICT CCGURT
CLARK COUNTY, NTVEDA

® & kX K

SERENITY WRTINESS CHENTER LLC, .

at al.
Plaintiffs . CEEE HNOQ. A-]2-T7REE262-B
V3. .
STATE OF NEVADA DEFARTMENT OF. DEFT. NG, X1

TEXATION .
- Transcript of
Cefendant - Proceedings

BEFCKE THE HOMCRAELZ ELIZABETE CGONZALEZ, DISTRICT COURT JULGE

EVIDENTIARY HEARING - DAY 7

TUESDAY, JUWE 11, 20619

COURT RECORLDER: TRAKSCRIPTION BY:
JILL HAWKINS FLORENCE HOYT
District Court Las Vegas, Hewvada 39146

Proceedings recerded by audico-visual receording, transcript
produced by transcription service.
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Q And ther did QuantumMark provide its own training
tools tor 208 or did your NDepartment. amend CuantumMark’ s
training tools for purpoeses of training the evaluabtors?

A We amended Lhe 2014 training tcols,

o] Why ¢idn’) you ask QuantumMark to provide updated

training toels to fit 2 recreatlonal application?

E That wesn’t my decision.
¥ Whose decision was that?
A That. would have been z cantract decision,

essentially Mr. Fupo or the director <f the Tepartrent.

4] Lo yon koow who made that decision?
Y N, 1 ¢o noel.
G Ang do voun know wrny that decicsion was made?* Why

wasn't QuaptumMark oviilized to come up with the 2018 training
tools?

A I don’l. -- I do not know., I don’t krnow if it was
ever contemplated.

Q And se golng beci to where we wWer2, vou were a part
2f the process in terms of the merit crizeria for diversity,

iz that correct?

A Yes.

] Who made ths decisicn on how the scﬁring would be
done?

7S Can wou be --

0 Yes. Who came up with letfs give points based on

36
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2 Yas,
2 211 right. %o if you dién’t ¢et the informalion

from the bhallot queatico and you did net get that information
from the regnlaticns, vou had to get it from somewhere. Dad
you get it from any other jurisdiction like Caoloradc? Because
I saw in thae prodection of your trainming tool where there’s
tharnks given Lo QuantumMark, thanks given Lo Colorado., Do you

remcmber those?

A 1 do.
o] 211 righl.. 55 where did you getn This methocology in

scoring diversiky?

3 The methoedology was put togethar by Kara, Mr. Pupo

and myself. As far as Lhe breakdown c¢n the evaluation tool —-—

C Yes, sir.

A == that was put in then -- lika T said, if I recall
correclly, Mr. Fupe gave us the breaxdown of the percentages.
0 Do you know where he got that preakdeown from?

A I cdo not.
Q and do you have any understanding whether or not

that: breakdown can be traced to anolher jurisdicrhicrn like

telorado or Wasaingten or Californiz?

A I wouldn't know, no.

Q You have no idea?

A MNo.

s Good encugh. Do vou know whether on not there was

93
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STATE OF NEVADA

OEPARTMENT OF TAXATION B e
b Site: hitp:/ltax.ny. Buiiding L. Sune 204
e e pifita. v 9OV (R, P 132

Corson Cily, Navada 89706-793T
FPhona |775) 6342006  Fac{ 775)0dd-2020

LAS VEGAS QFFICE

Fax {T75) 588-1303

HENOERSON OFFICE

Gran Sawyer Otficer Bulking, Sukq1300 2550 Paswo Verde Padway, Sults 190
Chal, Novada Tax Commission 355 £ Washnplon Avenus Handerson. Havada E9074
WILLIAM D, ANDERSON Lan Vapas, Mevade 83101 Phena: (702} 4a8-

230
‘Ereemlve Direcior Bhone: {702) 448:2900  Fax: [702) 488-2373 Fax [702) <66-3377

September 18, 2018

Frank Hawkins

Nevada Wellness Center (D009)

2300 Alta Dr.

Las Vegas, NV 39107

Dear Mr. Frank Hawkins:

On September 12, 2018, the Depariment of Taxation’s Marijuana Enforcement Division conducted 2
routine inspection/audit of your establishment locared at 3200 S, Valley View Blvd,, Las Vegas, NV,
certificate #30064186279328795105, license #1017582408-001-D1P,

The Audit/faspection resuits revealed that your establishment was in comphianee with Nevada Revised
Statutes (NRS) 453A/453D and/or Mevada Administrative Code (NAC) 453A/RU92-17 {NAC 453D).

No deficiencies were noted doring the inspection, Please retain this fetter for your files,

Should you have any questions conceming this matter, please contact our office st (702) 486-5786.

Sincerely, -
ST /
S

e

é’_ /_2 }"4_,__,_,-““

Christopher M. Jaetbson, hﬂi&,’ﬁrijuana Program Inspector kH

Rino Tc?aﬁjgfana'l’?ogmm Auditor 11

DOT-NVWell001358
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Will Kemp, Esq. (#1205)

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Attorneys for Plaintiffs

MM Development Company, Inc. &
LivFree Wellness, LLC

Electronically Filed
10/23/2019 11:53 AM
Steven D. Grierson

CLER@ OF THE COUE I;

DISTRICT COURT

CLARK COUNTY, NEVADA

SERENITY WELLNESS CENTER, LLC, a
Nevada limited liability company, TGIG, LLC,
a Nevada limited liability company, NULEAF
INCLINE DISPENSARY, LLC, a Nevada
limited liability company, NEVADA
HOLISTIC MEDICINE, LLC, a Nevada limited
liability company, TRYKE COMPANIES SO
NV, LLC a Nevada limited liability company,
TRYKE COMPANIES RENO, LLC, a Nevada
limited liability company, GBS NEVADA
PARTNERS, LLC, a Nevada limited liability
company, FIDELIS HOLDINGS, LLC, a
Nevada limited liability company, GRAVITAS
NEVADA, LLC, a Nevada limited liability
company, NEVADA PURE, LLC, a Nevada
limited liability company, MEDIFARM, LLC, a
Nevada limited liability company; DOE
PLAINTIFFS I through X; and ROE ENTITIES
I through X,

Plaintiffs,

VS.

THE STATE OF NEVADA, DEPARTMENT
OF TAXATION,

Defendant.

Case Number: A-19-786962-B

Case No.:
Dept. No.:

A-19-786962-B
XI

MM DEVELOPMENT COMPANY,
INC.’S AND LIVFREE WELLNESS,
LLC’S REPLY IN SUPPORT OF
MOTION TO ALTER OR AMEND
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

10/28/19
9:00 a.m.

Date of Hearing:
Time of Hearing:

Coordinated for purposes of preliminary
injunction hearing with:
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MM DEVELOPMENT COMPANY, INC., a
Nevada corporation; LIVFREE WELLNESS
LLC, dba The Dispensary, a Nevada limited

liability company

Plaintiffs,
VS.
STATE OF NEVADA, DEPARTMENT OF

TAXATION; and DOES 1 through 10; and ROE
CORPORATIONS 1 through 10.

Defendants.

ETW MANAGEMENT GROUP LLC, a
Nevada limited liability company; GLOBAL
HARMONY LLC, a Nevada limited liability
company; GREEN LEAF FARMS HOLDINGS
LLC, a Nevada limited liability company;
GREEN THERAPEUTICS LLC, a Nevada
limited liability company; HERBAL CHOICE
INC., a Nevada corporation; JUST QUALITY,
LLC, a Nevada limited liability company;
LIBRA WELLNESS CENTER, LLC, a Nevada
limited liability company; ROMBOUGH REAL
ESTA TE INC. dba MOTHER HERB, a Nevada
corporation; NEVCANN LLC, a Nevada limited
liability company; RED EARTH LLC, a Nevada
limited liability company; THC NEVADA LLC,
a Nevada limited liability company; ZION
GARDENS LLC, a Nevada limited liability
company; and MMOF VEGAS RETAIL, INC.,
a Nevada corporation,

Plaintiffs,

VS.

STATE OF NEVADA, DEPARTMENT OF
TAXATION; a Nevada administrative agency;
DOES 1 through 20, inclusive; and ROE
CORPORATIONS 1 through 20, inclusive

Defendants.

Case No.:
Dept. No.:

Case No.:
Dept. No.:

A-18-785818-W
Vil

A-19-787004-B
XI
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Seventeenth Floor
Las Vegas, Nevada 89169
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NEVADA WELLNESS CENTER, LLC, a Case No.: A-19-787540-W
Nevada Limited Liability Company, Dept. No.: XVIII

Plaintiff,

STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES I through X; and
ROE CORPORATIONS I through X,
inclusive,

Defendants.

NOW APPEAR Plaintiffs/Counter-Defendants MM Development Company, Inc. d/b/a/
Planet 13 (“MM”) and LivFree Wellness, LLC d/b/a The Dispensary (“LivFree”) (“Plaintiffs”),
by and through their counsel of record, and hereby file this reply in support of their Motion to
alter or amend the Findings of Fact and Conclusions of Law Granting Preliminary Injunction filed
by the Court against Defendants State of Nevada, Department of Taxation (“Department”) and
all Defendants-in-Intervention on August 23, 2019.

L.
ARGUMENT

A. This Court Has Jurisdiction To Hear This Motion

Notice of Entry of the Court’s Findings of Fact and Conclusions of Law Granting
Preliminary Injunction was filed on August 28, 2019. On September 13, 2019, well within the
28-day deadline provided by the Rule, Nevada Wellness Center, LLC (“NWC”) filed its Motion
to Amend Findings of Facts and Conclusions of Law Issued on August 23, 2019, Pursuant to
NRCP 52. Under NRAP 4(a)(4)(B), the time to file a notice appeal is tolled by the filing of an
NRCP 52 motion to: “no later than 30 days from the date of service of written notice of entry of
that order” disposing of the last such remaining motion. NEV. R. App. PROC. 4(a)(4). On
September 24, 2019, also within 28-day deadline, MM and LivFree filed their NRCP 52 Motion.

Both NWC’s motion and MM/LivFree’s Motion tolled the time for the parties to file an appeal.
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There has not yet been any decision on the pending NRCP 52 motions. Hence, the Notices
of Appeal filed by Nevada Organic Remedies (Sept. 19), Greenmart of Nevada NLV, LLC (Sept.
19), and Lone Mountain Partners, LLC (Sept. 27) are all premature. As premature, the Notices
of Appeal do not divest the district court of jurisdiction to decide the motions to alter or amend.
See NEV. R. App. PROC. 4(a)(6) (“A premature notice of appeal does not divest the district court
of jurisdiction.”). Arguments to the contrary are simply incorrect.

B. The Anti-Monopoly Legislative Intent

MM and LivFree discussed in the Motion how the Department violated its own
interpretation of the anti-monopoly provisions by awarding 2 licenses in Clark County to Essence
and 2 licenses in Clark County to Thrive. As former Department Director Deonne Contine agreed,
applicants with identical ownership structure who applied for multiple licenses in the same
jurisdiction (e.g., unincorporated Clark County) should not have obtained more than one license.

The Department’s interpretation deserves no deference. Courts will not defer to the State
of Nevada where the interpretation is unreasonable and conflicts with legislative intent. Nev.

State Democratic Party v. Nev. Republication Party. 256 P.3d 1, 10 (Nev. 2011); State, Div. of

Ins. v. State Farm, 116 Nev. 290, 293, 995 P .2d 482, 485 (2000) (same); Public Agency Comp.

Trust v. Blake, 127 Nev. 863, 868-869 (2011) (Nevada Courts do not “defer to the agency’s
interpretation if, for instance, a regulation conflicts with existing statutory provisions or exceeds
statutory authority of the agency.”) (internal citations and quotations omitted).

As former-Director Contine testified, the Department’s interpretation of the anti-
monopoly regulations directly conflicted with the intent behind the regulations and the

Department’s own stated prohibition that, “No applicant may be awarded more than 1 (one)

retail store license in a jurisdiction/locality, unless there are less applicants than licenses

allowed in the jurisdiction.” Admitted Exhibits 5 and Sa, p. 7 (Bold in original). According

to former-Director Contine, applicants with identical ownership structure who applied for
multiple licenses in the same jurisdiction should not have obtained more than one license; but

that is exactly what the Department allowed to happen.

AA 006820




3800 Howard Hughes Parkway

KEMP, JONES & COULTHARD, LLP

Seventeenth Floor
Las Vegas, Nevada 89169
(702) 385-6000 * Fax (702) 385-6001

kic@kempiones.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

In Opposition to this Motion, the Department argues that: “There is also nothing within
the regulation’s language that requires the Department of Taxation to examine levels of corporate
ownership to complete the anti-monopoly analysis.” See Department’s Opposition, 9:19-20.
That’s incorrect. NAC 453D.272(5) specifically requires the Department to evaluate corporate
ownership to ensure, “that the Department does not issue, to any person, group of persons or
entity,” licenses that would violate the monopoly provisions. The Department failed to do that.

As mentioned in the Motion, the Department treated the two Essence entities, and the two
Thrive entities, as exactly the same for finances and taxes paid, but then disingenuously claims
that they were “different” entities for purposes of the anti-monopoly provision. Even the Essence
entities argue that “each of the Essence Entities is a separate and distinct legal entity.” See
Essence Entities Opposition, 5:1." The problem is, however, that the Department resorted to
varying and inconsistent interpretations of whether the entities were separate or the same. The
Department’s varying interpretation of the entities’ separateness in relation to provisions of NRS
453D and NAC 453D — to the advantage of Essence and Thrive and disadvantage of others like
Plaintiffs — is inconsistent with the totality of the statutory scheme, and created an absurd result.
It should be given no deference. Under the Department’s own rules and regulations, Essence and
Thrive should be enjoined from receiving any final inspection on a second conditional license or
location in unincorporated Clark County.

C. The Physical Location Requirement

In reviewing a statute, it “should be given [its] plain meaning and must be construed as a

whole and not be read in a way that would render words or phrases superfluous or make a

provision nugatory.” Mangarella v. State, 117 Nev. 130, 133, 17 P.3d 989, 991 (2001) (internal

quotation omitted). When the language of a statute is unambiguous, courts are not permitted to

' As it relates to how these entities have appeared in this case, the Essence entities misinterpret
the point Plaintiffs were making. To be clear, if these entities are indeed distinct and separate,
then neither Integral Associates LLC (Essence) nor CPCM Holdings, LLC (Thrive) have any
standing to be parties to this lawsuit. Yet, they clearly believe that there is such a unity of identity
that Integral Associates, LLC and CPCM Holdings, LLC should be parties to these proceedings
and, thus, have intervened.
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look beyond the statute itself when determining its meaning. Erwin v. State of Nevada, 111 Nev.

1535, 1538-39, 908 P.2d 1367, 1369 (1995).

NRS 453D.210 (and NAC 453D.268) are clear and unambiguous on the requirement that
applications must have the “[t]he physical address where the proposed marijuana establishment
will be located....” See NRS 453D.210(5)(b); NAC 453D.268(2)(e) (“The application must
include, without limitation: ... (¢) The physical address where the proposed marijuana
establishment will be located and the physical address of any co-owned or otherwise affiliated
marijuana establishments”) (bold added).

The Department’s failure to require an actual physical address, its failure to confirm
whether actual addresses were provided, and its failure to consider those addresses as part of the
evaluation and grading resulted in an unfair process and renders those requirements in NRS
453D.210 superfluous, meaningless, and nugatory.> The Department is not permitted to do that.
Mangarella, 117 Nev. at 133. Based on exhibits admitted at trial, it is clear that Essence
Tropicana, LLC, Essence Henderson, LLC, Cheyenne Medical, LLC, Commerce Park Medical,
LLC and Nevada Organic Remedies (at a minimum) did not submit physical addresses where
their proposed marijuana establishments would be located, but instead submitted UPS Store
addresses.’ See Admitted Exhibits 301, 302, 303. These UPS Store addresses are the same thing

as P.O. Boxes — which were not allowed. See, ¢.g., Admitted Exhibits 5 and 5a, p. 21.

2 To avoid repetition and for the sake of brevity, Plaintiffs join in the NWC Motion and Reply in
Support of the Motion to Amend Findings of Facts and Conclusions of Law Issued on August 23,
2019, Pursuant to NRCP 52, filed in the Serenity Wellness Center, LLC, et al. v. State of Nevada
Department of Taxation (Case No. A-19-786962-B), and hereby incorporate by reference the
citations, authorities and arguments — especially those regarding the NulLeaf decision, stated
therein as though fully set forth herein.

3 To the extent the Department and the Defendants/Intervenors have argued that it was an
impossibility to have physical addresses in jurisdictions where moratoriums on retail marijuana
dispensaries were in place: that does not apply to the majority of jurisdictions and certainly not
to Unincorporated Clark County, City of Las Vegas, or City of North Las Vegas. Hence, any of
the December 2018 conditional licenses issued to parties that failed to submit actual physical
addresses in jurisdictions where there was no moratorium should be enjoined.

6
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The Department’s improper interpretation of the statutory/Ballot Question 2 and
regulatory requirements permitted applicants to take advantage of inside information they were
given about the Department’s interpretation and it permitted winning applicants to manipulate
their scoring for graded categories like (i) impact on the community, (ii) security, and (iii) building
plans, among others. An example of the resulting unfairness is shown by the fact that the highest
graded building scores were given to those applicants (e.g., Thrive) that did not have an actual
physical address and were able to submit fairy-tale building plans because they were not bound
by reality and an actual location.

Some of the winning applicants would not have received a license but for the
Department’s manipulation of the physical address requirement, the inside information that was
then provided by the Department to those applicants, and the Department’s unfair process. Hence,
the Court’s preliminary injunction should apply to those winning applicants that did not provide
actual physical addresses for the proposed marijuana establishments (including those that listed
UPS stores or P.O. boxes).

II.
CONCLUSION

Based upon the foregoing, and in accordance with NRCP 52, Plaintiffs request the Court
amend its Findings of Facts and Conclusions of Law, dated August 23, 2019, and enjoin the State
from conducting a final inspection on (1) the second locations of applicants that were awarded
multiple licenses in a single jurisdiction, i.e., Essence and Thrive in unincorporated Clark County;
and (2) any of the December 2018 conditional licenses — or issuing final licenses — for any of the
winning applicants that did not provide the physical address where the proposed marijuana
establishment will be located as required by NRS 453D and NAC 453D or provided UPS Stores
as proposed physical addresses as part of their applications.

/11
/11
/11
/11
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For all the foregoing reasons, Plaintiffs Motion should be granted.
DATED this _23rd day of October, 2019.
KEMP, JONES & COULTHARD LLP

/s/ Nathanael Rulis
Will Kemp, Esq. (NV Bar No. 1205)
Nathanael R. Rulis (NV Bar No. 11259)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on the _23rd day of October, 2019, I served a true and correct copy
of the foregoing MM DEVELOPMENT COMPANY, INC.’S AND LIVFREE WELLNESS,
LLC’S REPLY IN SUPPORT OF MOTION TO ALTER OR AMEND FINDINGS OF
FACT AND CONCLUSIONS OF LAW via the Court's electronic filing system only, pursuant
to the Nevada Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties

currently on the electronic service list.

/s/ Ali Augustine
An employee of Kemp, Jones & Coulthard, LLP
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Electronically Filed
10/24/2019 5:30 PM

Steven D. Grierson
AARON D. FORD CLERK OF THE COU
Attorney General g
Steve Shevorski (Bar No. 8256) '
Chief Litigation Counsel
Theresa M. Haar (Bar No. 12158)
Special Assistant Attorney General
Office of the Nevada Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101-1068
(702) 486-3420 (phone)
(702) 486-3773 (fax)
sshevorski@ag.nv.gov
Attorneys for Defendant State of Nevada
Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

SERENITY WELLNESS CENTER, LLC, a Case No. A-19-786962-B
Nevada limited liability company, TGIG, Dept. No. 11

LLC, a Nevada limited liability company,
NULEAF INCLINE DISPENSARY, LLC, a
Nevada limited liability company,
NEVADA HOLISTIC MEDICINE, LLC, a
Nevada limited liability company, TRYKE
COMPANIES SO NV, LLC, a Nevada
limited liability company, TRYKE
COMPANIES RENO, LLC, a Nevada
limited liability company, PARADISE
WELLNESS CENTER, LLC, a Nevada
limited liability company, GBS NEVADA
PARTNERS, LLC, a Nevada limited
liability company, FIDELIS HOLDINGS,
LLC, a Nevada limited liability company,
GRAVITAS NEVADA, LLC, a Nevada
limited liability company, NEVADA PURE,
LLC, a Nevada limited liability company,
MEDIFARM, LLC, a Nevada limited
liability company, DOE PLAINTIFFS 1
through X; and ROE ENTITY PLAINTIFFS
I through X,

Plaintiff(s),

VS.

THE STATE OF NEVADA, DEPARTMENT
OF TAXATION,

Defendant(s).
and

NEVADA ORGANIC REMEDIES, LLC;
INTEGRAL ASSOCIATES LLC d/b/a

Page 1 of 7

Case Number: A-19-786962-B
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ESSENCE CANNABIS DISPENSARIES, a
Nevada limited liability company;
ESSENCE TROPICANA, LLC, a Nevada
limited liability company; ESSENCE
HENDERSON, LLC, a Nevada limited
liability company; CPCM HOLDINGS, LLC
d/b/a THRIVE CANNABIS
MARKETPLACE, COMMERCE PARK
MEDICAL, LLC, a Nevada limited liability
company; and CHEYENNE MEDICAL,
LLC, a Nevada limited liability company;
LONE MOUNTAIN PARTNERS, LLC, a
Nevada limited liability partnership;
HELPING HANDS WELLNESS CENTER,
INC., a Nevada corporation; GREENMART
OF NEVADA NLV LLC, a Nevada limited
liability company; and CLEAR RIVER,
LLC,

Intervenors.

DEPARTMENT OF TAXATION’S OPPOSITION TO NEVADA WELLNESS
CENTER, LLC’S MOTION TO AMEND FINDINGS OF FACTS AND
CONCLUSIONS OF LAW ISSUED ON AUGUST 23, 2019

The State of Nevada ex. rel. the Department of Taxation, by and through its counsel,
opposes Plaintiff Nevada Wellness Center’s motion to amend this Court’s findings of fact
and conclusions of law. 1

MEMORANDUM OF POINTS AND AUTHORITIES
I. Introduction

This Court should deny Nevada Wellness Center’s Motion. A motion to amend
findings is not an excuse to regurgitate arguments already made or which could have been
made by the moving party. But, that is what Nevada Wellness Center’s motion improperly
does. Consistent with the policy of not hearing the same motion twice, this Court should

deny Nevada Wellness Center’s motion to amend under Nev. R. Civ. P. 52.

First, in accord with the Nevada Supreme Court’s decision in Nuleaf CLV

Dispensary, LLC v. State Dep’t of Health & Human Servs., Div. of Pub. & Behavioral

1 The Department of Taxation previously filed this Opposition in Case No. A-19-
786962-B on September 23, 2019. As Nevada Wellness Center also re-filed the instant
motion in this case, the Department submits the same Opposition here.
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Health, 134 Nev. 129, 414 P.3d 305 (2018), nothing prohibited the Department of Taxation
from accepting applications without physical addresses. Second, Nevada Wellness Center
has not demonstrated that any discussion with staff met the definition of a meeting, action,
and the quorum standard under Dewey v. Redevelopment Agency of Reno, 119 Nev. 87, 64
P.3d 1070 (2003) (en banc) for Nevada’s Open Meeting Law to even apply.2
II. Legal discussion

A. Nevada Wellness Center makes no attempt to meet the standard to

amend findings of fact and conclusions of law

Rule 52(b) permits parties to move to correct manifest errors of law and findings of
fact. However, a party cannot use Rule 52(b) to raise arguments that were or could have
been made prior to the Court’s entry of judgment. Granat v. Schoepski, 272 F.2d 814, 815
(9th Cir. 1995). The Fifth Circuit nicely summarized the rule that bars motions such as

Nevada Wellness Center’s:

Blessed with the acuity of hindsight, [a party] may now realize
that it did not make its initial case as compellingly as it might
have, but it cannot charge the District Court with responsibility
for that failure through [a] Rule 52(b) motion.

Fontenot v. Mesa Petroleum Co., 791 F.2d 1207 1220 (5th Cir. 1986).

Here, Nevada Wellness Center does not offer any new evidence, but cites to
testimony adduced at the evidentiary hearing, which was already considered by the Court.
Nevada Wellness Center restates the same arguments both from the public bidding forum
and based on its interpretation of Nevada law pertaining to the physical address language
in both the initiative and the accompany regulations. Nevada Wellness Center does raise
a new argument under Nevada’s Open Meeting Law, but never explains why it did not
raise that argument prior to this Court’s entry of its findings of fact and conclusions of law.

Nevada Wellness Center’s motion is procedurally improper and should be rejected.

2 Far from being unfair to Nevada Wellness Center, Nevada Wellness Center does
not dispute that it received through its email address, a copy of the revised application
noting that physical addresses were not required if an applicant had not already secured a
physical location.
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B. The Nuleaf decision is directly on point

Nevada Wellness Center’s attempts to distinguish Nuleaf are not persuasive.
Nevada Wellness Center mistakenly attempts to distinguish Nuleaf by arguing that
“Nuleaf did not address NRS 453A.322[’s] requirement that a physical location be provided
in the application.” Br. at 9:13-14. Nevada Wellness Center is wrong.

Nuleaf expressly considered NRS 453A.322. The Court, in relevant part, wrote as
follows, “[flurthermore, while NRS 453A.322(3)(a) states that the Department ‘shall’
register a medical marijuana establishment when it has satisfied that subsection’s
requirements, nothing in the statute prohibits the Department from considering an
applicant that fails to meet the requirements.” Nuleaf, 134 Nev. at 134, 414 P.3d at 310.

The language of Nevada Revised Statute 453D.210(5)(b) is precisely like that
language interpreted by the court in Nuleaf. There is nothing in the Initiative that
prohibits the Department of Taxation from considering applications that do not list a
prospective physical address. Section 453D.210(5)(b) provides:

5. The Department shall approve a license application if:
&l'o.) The physical address where the proposed marijuana
establishment will operate is owned by the applicant or the

applicant has the written permission of the property owner to
operate the proposed marijuana establishment on that property;

NRS 453D.210(5)(b).

More importantly, Nevada Wellness Center does nothing to challenge this Court’s
central holding approving the Department of Taxation’s power to create conditional
licensure. Order at 21, 980. Because the Department of Taxation had this power, it
necessarily follows that the physical address language in NRS 453D.210(5)(b) was not a
mandatory requirement at the application stage since the location of the marijuana
establishment was subject to change at the conditional licensee’s discretion so long as it
was suitable. NRS §453D.200(1)(G). It would be an absurd interpretation to elevate the
physical location language in section 453D.210(5)(b) into a prerequisite when another part

of the initiative states it is subject to change at any time by the applicant so long as other
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suitability requirements are met. Moreover, Nevada Wellness Center never addresses this
Court’s holding that the physical address language in section 5(b) is subject to cure.3

C. Nevada’s Open Meeting Law does not apply

Nevada Wellness Center argues that various discussions occurred between the
Department of Taxation’s staff members and prospective applicants violated Nevada’s
OML, but does nothing to show that the statutory perquisites for the OML to apply are met
with respect to any such discussions.

Nevada, like other states, adopts the quorum standard for determining whether
OML applies to a given situation. Dewey, 119 Nev. at 95, 64 P.3d at 1075-76. A quorum
applies to a meeting at which a quorum of members is present to “deliberate toward a
decision or to take action on any matter over which the public body has supervision, control

jurisdiction or advisory power.” NRS §241.015(2). Action means:

(a) A decision made by a majority of the members present during
a meeting of a public body;

(b) A commitment or promise made by a majority of the members
present during a meeting of a public body; or

(c) A vote taken by a majority of the members present during a
meeting of a public body.

NRS 241.015(1).

Nevada Wellness Center never explains how the dissemination of information meets
the definition of an action. Moreover, Nevada Wellness Center never explains how any
discussion that Jorge Pupo or any other staff member of the Department of Taxation may
have had with a prospective applicant was a “meeting,” which meets the quorum standard
under Dewey. Nevada Wellness Center never points to any particular discussion as having
been undertaken by any particular staff member with the intent to make a decision, rather
such discussions were explanatory in nature and not decisional. Since no quorum and no

action were taken, there could be no OML violation.

3 The Department of Taxation also joins the arguments made by the Essence Entities
as though fully set forth herein.

Page 5 of 7

AA 006830




© W 9 O Ol A W N R

NN N NN DN DN DN DN R e e e
o 3 O U bk W N2 © 0O o0 Ok w N O

D. Nevada Wellness Center ignores the irreparable harm element

Even if this Court were to consider the merits of Nevada Wellness Center’s motion
(which it should not), Nevada Wellness Center ignores irreparable harm analysis. A
preliminary injunction will only issue where the plaintiff has demonstrated that the
conduct at issue will cause irreparable harm for which compensatory damage is an
inadequate remedy. See Univ. & Cmty. Coll. Sys. of Nev. v. Nevadans for Sound Gouv’t, 120
Nev. 712, 721, 100 P.3d 179, 187 (2004). There is no irreparable harm where injuries are
too speculative to be credited. Clark Cty. Sch. Dist. v. Richardson Const., Inc., 123 Nev.
382, 397, 168 P.3d 87, 97 (2007).

In its Motion, Nevada Wellness Center has not demonstrated that allowing
conditional licenses to issue, and allow the successful applicants 12 months to comply with
local ordinances and zoning requirements to secure a physical location prior to receiving a
final license, constitutes irreparable harm.

III. Conclusion

For these reasons, the Court should deny Nevada Wellness Center’s attempt at a
third bite at the apple.

DATED this 24th day of October, 2019.

AARON D. FORD
Attorney General

By:_ /s/ Steve Shevorski
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Theresa M. Haar (Bar No. 12158)
Special Assistant Attorney General
Attorneys for Nevada Department of
Taxation
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing document with the Clerk of

the Court by using the electronic filing system on the 24th day of October, 2019 to all parties

on the electronic service list.

/s! Theresa Haar
Theresa Haar, Special Assistant Attorney General

Page 7 of 7

AA 006832




3800 Howard Hughes Parkway

KEMP, JONES & COULTHARD, LLP

Seventeenth Floor

Las Vegas, Nevada 89169
(702) 385-6000 * Fax (702) 385-6001

kic@kempiones.com

o

~N O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
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Steven D. Grierson

CLERK OF THE COU
Will Kemp, Esq. (#1205) C%“_A ﬁl—w«

Nathanael R. Rulis, Esq. (#11259)
n.rulis@kempjones.com

KEMP, JONES & COULTHARD, LLP
3800 Howard Hughes Parkway, 17" Floor
Las Vegas, Nevada 89169

Telephone: (702) 385-6000

Attorneys for Plaintiffs

MM Development Company, Inc. &
LivFree Wellness, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

MM DEVELOPMENT COMPANY, INC., a Case No.: A-18-785818-W
Nevada corporation; LIVFREE WELLNESS Dept. No.: Vil

LLC, dba The Dispensary, a Nevada limited
liability company

MM DEVELOPMENT COMPANY,
Plaintiffs, INC.’S AND LIVFREE WELLNESS,
LLC’S OPPOSITION TO NEVADA
Vs. ORGANIC REMEDIES, LLC’S
APPLICATION FOR WRIT OF
STATE OF NEVADA, DEPARTMENT OF MANDAMUS

TAXATION; and DOES 1 through 10; and ROE
CORPORATIONS 1 through 10.

Date of Hearing: 11/12/19
Defendants. Time of Hearing: 9:00 a.m.

AND ALL RELATED MATTERS

NOW APPEAR Plaintiffs/Counter-Defendants MM Development Company, Inc. d/b/a/
Planet 13 (“MM”) and LivFree Wellness, LLC d/b/a The Dispensary (“LivFree”) (“Plaintiffs”),
by and through their counsel of record, and hereby file this opposition to the application for writ
of mandamus to compel State of Nevada, Department of Taxation to move Nevada Organic
Remedies, LLC (“NOR”) into “Tier 2” of successful conditional license applicants (the
“Motion”).
/1
/1
/1

Case Number: A-18-785818-W
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L.
ARGUMENT

A. NOR And Other Applicants Are Precluded From Moving Forward With Licenses

After a 20-day preliminary injunction hearing, Judge Gonzalez issued her Findings of Fact
and Conclusions of Law Granting Preliminary Injunction (“FFCL”) enjoining several retail
marijuana applicants from moving forward on any conditional licenses. See FFCL, 24:4-6,
attached as Exhibit 1.! Judge Gonzalez ordered that the following entities may not make any use
of their conditional licenses because they did not (in their September 2018 applications) provide

the identification of each prospective owner, officer and board member as required by NRS

453D.200(6):

Entities Enjoined by the Injunction

Entitv Name Number of Conditional
y Licenses Issued

Nevada Organic Remedies LLC (“NOR”) 7
Greenmart of Nevada NLV LLC (“Greenmart”) 4
Helping Hands Wellness Center Inc. (“Helping Hands™) 3
Lone Mountain Partners LLC (“Lone Mountain™) 11
Licensees Affected 25
B. NOR’s Motion Is An Improper Attempt At Reconsideration And Forum Shopping

NOR’s Motion is nothing more than an improper request for reconsideration brought

before this Court, instead of Judge Gonzalez, who heard the preliminary injunction, reviewed the

! Judge Gonzalez ruled at the May 13, 2019 hearing on the DOT’s Motion to Consolidate that the
MM Development Company, Inc, et al. v. State of Nevada, Department of Taxation, Case No. A-
18-785818-W, (this case); Compassionate Team of LL.as Vegas v. NV Department of Taxation,
Case No. A-18-786357-W; Serenity Wellness Center, LLC, et al. v. NV Department of Taxation,
Case No. A-19-786962-B; ETW Management Group LLC, et al. v. NV Department of Taxation,
Case No. A-19-787004-B, Nevada Wellness Center, LLC v. NV Department of Taxation, Case
No. A-19-787540-W; and High Sierra Holistics LLC v. NV Department of Taxation, Case No.
A-19-787726-C, actions would all be coordinated for purposes of the preliminary injunction
hearing scheduled.
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evidence and made the decision. That decision included consideration of the exact same
arguments NOR makes in its current motion:

The applicants who fit into that category based upon the State’s email to
me are those in the first and second tier as identified by the State. While I
certainly understand the arguments by the parties that certain other
information was available that may not be within the scope of my question, my
question was limited for a reason. Those who are in the third category will be
subject to the injunctive relief which is described on page 24 the findings of
fact and conclusions of law. Those who are in the first and second category will
be excluded from that relief.

Any request for modifications by the State based upon the State’s
review of the applications that were submitted by the applicants during the
application period will be submitted by motion by the State, and then all of
you will have an opportunity to submit any briefs and any argument you
think is appropriate.

I am not precluding the State from making any other determinations related
to this very flawed process the State decides to make related to the application
process. That’s within the State's determination as to how they handle any
corrections to this process. And I’m not going to determine what that is. I
was merely seeking to exclude applicants who filed applications in compliance
with NRS 453D.200(6) at the time the applications were filed from the injunctive
relief that I have granted in order that was filed last Friday on page 24.

August 29, 2019 Transcript, Serenity Wellness Center, LLC, et al. v. NV Department of Taxation

action (Case No. A-19-786962-B), 56:12-57:12, relevant excerpts are attached as Exhibit 2 (bold
added).

As NOR readily acknowledges in its Motion, Judge Gonzalez made the decision to apply
the injunction against NOR. That is, in all reality, the decision NOR challenges by its Motion.
Hence, NOR’s Motion should have been filed in one of the cases before Judge Gonzalez. NOR

is a party to both actions. It intervened in both the Serenity Wellness Center, LLC, et al. v. NV

Department of Taxation action (Case No. A-19-786962-B), and the ETW Management Group

LLC, et al. v. NV Department of Taxation action (Case No. A-19-787004-B). See Orders

Granting NOR’s Motions to Intervene, in both cases, attached collectively as Exhibit 3.
A district court may only reconsider a prior order where the moving party offers new
evidence or demonstrates that the prior order was clearly erroneous based on new clarifying case

law. Masonry and Tile Contractors Ass’n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737,
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741, 941 P.2d 486, 489 (1997). Judge Gonzalez already heard these exact same arguments as part
of the preliminary injunction hearing. Reconsideration is not appropriate for simply rehashing
previously made arguments. Id. “Only in very rare instances in which new issues of fact or law
are raised supporting a ruling contrary to the ruling already reached should a motion for rehearing

be granted.” Moore v. City of Las Vegas, 92 Nev. 402, 404, 551 P.2d 244, 246 (1976).

Although NOR does not style its motion as one for reconsideration, that is what it is. A
review of the transcript of the August 29" hearing before Judge Gonzalez makes it clear that
NOR’s arguments in this Motion are simply a restatement of those already argued before Judge
Gonzalez. See 8/29/19 Transcript, 29:2-35:24, Ex. 2 (arguing that NOR listed each of the owners
for NOR and that the Department previously approved — through a change of ownership
application — the ownership structure for NOR). Despite hearing the very same arguments NOR
includes in its Motion, Judge Gonzalez ordered that the State is enjoined from “conducting a final
inspection” for conditional licensees, including NOR, that did not identify for the State each
prospective owner, officer, and board member. See FFCL, 24:4-6. Now, NOR asks this Court to
change Judge Gonzalez’s order and alter the scope of her preliminary injunctive order. That

cannot be permitted.

C. NOR Admitted That It Did Not Comply With The Background Check
Requirement

NOR, by its own admissions at the preliminary injunction hearing, confirmed that it did
not have “each” of its prospective owners, officers, or board members background checked in
compliance with NRS 453D.200(6).> Andrew Jolley, the corporate representative for NOR,
testified that NOR did not list the majority shareholders or all the board members for the
company that actually owned NOR at the time the applications were submitted (Xanthic
Biopharma Inc. dba Green Growth Brands (“GGB”)):

Q ... It’s true that you did not list all of the owners of Xanthic; right?

2 Plaintiffs are at a disadvantage addressing the issue of who from NOR was background checked
as part of the application process. NOR redacted and refused to produce any information from
its application about which owners, officers, and/or board members agreed that the Department
may investigate their background information by any means feasible to the Department.

4
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A Xanthic is a publicly traded corporation and our understanding was that for
a publicly registered or publicly traded companies that you’re required to
disclose the officers and board members, which we did.

At no point in time was there a requirement to list every shareholder of
Xanthic.

Jolley Testimony, 6/10/19, 96:19-97:12, relevant excerpts attached as Exhibit 4. Mr. Jolley
clarified further, that the controlling shareholders of Xanthic, which owned 95% of Nevada
Organic Remedies, were not listed on its applications:

Okay. And you did not include the major shareholders of Xanthic; correct?
I don’t agree with that statement.

Okay. All Js Greenspace LLC, have you ever heard that name?

All Jay Green Piece?

All Js Greenspace LLC.

Not off the top of my head.

And if I told you they owned 37 million shares of Xanthic, they are 22.5
percent, that’s news to you now?

Can you tell me who the members and managers are of that LLC?

Earlier you referenced an individual named Schott something?
Schottenstein.

Yes. So the Schottenstein company is one of the major owners?

As far as [ know, yes.

And do you know how much they own?

My recollection was around 30 percent.

Okay. And how about GA Opportunities Corp? They own 27 million
shares of Xanthic or 16.5 percent of the company. You didn’t list them
under the organizational chart, did you?

I believe we listed everyone that the application required us to list.
Okay. I’m not asking if you think you did everything right, I’m asking
specifically did you list GA Opportunities Corp. or not?

GA Opportunities Corp. is not on our application, as far as I can recall.
And neither was All Js, which by the way is a wonderful name for a
marijuana company, All Js Greenspace LLC; right?

I do not believe we listed All Js.

QPROPLOPOR OO0

P QO

>

Jolley Testimony, 6/10/19, 97:20-99:4, Ex. 4. Hence, the majority sharcholders that have the

ability to control Xanthic (All Js Greenspace LLC and GA Opportunities Corp.) — and thereby

3

control NOR — were not listed on NOR’s application.” As Mr. Jolley’s testimony made clear,

3 For comparison’s sake, MM Development disclosed both of its controlling shareholders (Mr.
Groesbeck and Mr. Scheffler) and had full and complete background checks performed for both.

5
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NOR did not comply with the requirement to have each prospective owner/officer/board member
background checked.
II.
CONCLUSION

NOR’s request for reconsideration of Judge Gonzalez’s ruling is not appropriate as its
Motion simply rehashes arguments it previously made to Judge Gonzalez, which she denied.
NOR did not disclose the two controlling shareholders (All Js Greenspace LLC and GA
Opportunities Corp.) of its parent public company (GGB/Xanthic) that certainly have the ability
to control NOR. Hence, the DOT could not have possibly background checked these individuals.
For all the foregoing reasons, NOR’s Motion should be denied.

DATED this _24th day of October, 2019.

KEMP, JONES & COULTHARD LLP

/s/ Nathanael Rulis
Will Kemp, Esq. (NV Bar No. 1205)
Nathanael R. Rulis (NV Bar No. 11259)
3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on the _24th day of October, 2019, I served a true and correct copy
of the foregoing MM DEVELOPMENT COMPANY, INC.’S AND LIVFREE WELLNESS,
LLC’S OPPOSITION TO NEVADA ORGANIC REMEDIES, LLC’S APPLICATION
FOR WRIT OF MANDAMUS via the Court's electronic filing system only, pursuant to the
Nevada Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties

currently on the electronic service list.

/s/ Ali Augustine
An employee of Kemp, Jones & Coulthard, LLP
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DISTRICT COURT
CLARK COUNTY, NEVADA

Nevada limited liability company, TGIG, LLC, Dept. No. 11
a Nevada [imited liability company, NULEAF
INCLINFE DISPENSARY, LLC, a Nevada
limited liability company, NEVADA

TRYKE COMPANIES RENO, LLC, a Nevada
limited [iability company, PARADISE
WELLNESS CENTER, LILC, a Nevada limited
liability company, GBS NEVADA PARTNERS,
LIL.C, a Nevada imited liatlity company,
FIDELIS HOLDINGS, L1.C, a Nevada limited
liability company, GRAVITAS NEVADA,
LE.C, a Nevada limited liability company,
NEVADA PURE, [.1.C, a Nevada limited
liability company, MEDIFARM, LLC, a Nevada
limited liability company, DOE PLAINTIFFS 1
through X; and ROE ENTITY PLAINTIFEFS [
through X,

Plaintiff(s),
V8.

THE STATE OF NEVADA, DEPARTMENT
OF TAXATION,

Delenduant(s).
and

NEVADA ORGANIC REMEDIES, LLC;
INTEGRAL ASSOCIATES LLC d/bia
ESSENCE CANNARBRIS DISPENSARIES, a
Nevada limited liability company; ESSENCE
MTROPICANA, LIL.C, a Nevada limited liability
{%ompany; ESSENCE HENDERSON, LLC, a
FiNcvada limited liability company; CPCM
HOLDINGS, LILC d/b/a THRIVE CANNABIS
S;’MARKL"[‘PLACE, COMMERCE PARK
MEDICAT, LI.C, a Nevada limited liability
company; and CHEYLNNE MEDICAL, LLC, a
Nevada limited liability company; .LONE
MOUNTAIN PARTNERS, LLC, a Nevada
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Electronically Filed
8/23/2019 2:03 PM
Steven D. Grierson

CLERE OF THE COUE I;

SERENITY WELLNESS CENTER, LLC, & Case No. A-19-786962-B

[TOLISTIC MEDICINE, LLC, a Nevada limited | FINDINGS OF FACT AND
liablity company, TRYKE COMPANIES SO CONCLUSIONS OF LAW GRANTING
NV, LI.C, a Nevada limited liability company, | pRELIMINARY INJUNCTION
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limited liability partnership; HELPING HANDS
WELLNESS CENTER, INC., a Nevada
comporation; GREENMART OF NEVADA
NIV [I.C, a Nevada limited liability company;
and CLEAR RIVER, LLC,

Intcrvenors,

This matter having come before the Court for an evidentiary hearing on Plaintifts® Motion for
Preliminary Injunction beginning on May 24, 2019, and occurring day to day therealter until its
completion on August 16, 2019;' Dominic P. Gentile, Lsq., Vincent Savarese 111, sq., Michael V.
Cristalli, Esq., and Ross I. Miller, Esq., of the [aw firm Gentile Cristalli Miller Armeni Savarese,
appeared on behalf of Serenity Wellness Center, LLC, TGIG, LLC, Nuleaf Incline Dispensary, LLC,
Nevada Holistic Medicine, [LI.C, Tryke Companies SO NV, L1.C, Tryke Companics Reno, [LI.C,
Paradisc Wellness Center, LLC, GBS Nevada Partners, LLC, Fidelis Holdings, LLC, Gravitas Nevada,
LLC, Nevada Pure, LLC, Medifurm, LLC (Case No. A786962-B) (the “Serenity Plaintiffs”); Adam K.
Bult, Esq. and Maximilicn D. Fetaz, Esq., of the law firm Brownstein Hyatt Farber Schreck, LLP,
appeared on behalf of Plaintiffs ETW Management Group [LI.C, Global Harmony LLC, Green Jeal
Farms Holdings LLC, Green Therapeutics LLC, Herbal Choice INC., Just Quality, LLC, Libra
Wellness Center, LLC, Rombough Real Estate Inc. dba Mother Herb, NevCann LLC, Red Earth LLC,
THC Nevada [.1.C, Zion Gardens LLC, and MMOL Vegas Retail, Inc. (Case No. A787004-B) ( the
“ETW Dlaintiffs™); William S. Kemp, Esq. and Nathaniel R, Rulis, Esq., of the law firm Kemp, Jones
& Coulthard [.LP, appearcd on behalf of MM Development Company, Inc. and LivErec Wellness LLC
{Case No. A785818-W) (the “MM Plaintifis™); Theodore Parker ITI, Esq., ol the Jaw fim Parker
Nelson & Associates, appeared on behalf of Nevada Wellness Center (Case No. A787540-W)
{collectively the “Plaintiffs™); Steven G. Shevorskt, Esq., Ketan . Bhirud, Esq., and Theresa M. Haar,
Esq., of the Oftice of the Nevada Attorney General, appeared on behalf of the Stale of Nevada,

Department of Taxation; David R. Koeh, Esq., of the law firm Koch & Scow LLC, appeared on behalf

Although a preservation order wiss entered on Decemnber 13, 2018, in A785818, no discovery in any case was done
prior to the commencement of the evidentiary hearing, in part due & procedural issues and 1o statutory restriclions on
disclosure of certain information medified by SB 32 just a few days before the communcernent of the hearing. As a result,
the hearing was much longer than anticipated by any of the participating counsel, In compliance with SB 32, the State
produced previously confidential information on May 21, 2019. These documents were reviewed for confidentiality by the
Defendants in Intervention and certain redactions were made prior to production consistent with the protective order entered
on May 24, 2019,

1

Page 2 of 24

AA 006842




D

S Y o e T => TR =1 B N b

e N T =
[T N = =

of Nevada Organic Remedics, LLC; Brigid M. Higgins, Esq. and Rusty Graf, Esq., of the law firm
Black & Lobello, appecared on behalf of Clear River, [I.C; Eric ID. Hone, Esq., of the law firm H1 Law
Group, appeared on behalf of Lone Mountain Partners, LLC; Alina M. Shell, Esq., of the law firm
McLetchic Law, appeared on behalf of GreenMart of Nevada NLV LLC; Jared Kahn, Lsq., of the law
fim JK Legal & Consulting, LLC, appcarcd on behalf of Helping Hands Wellness Cenler, Inc.; and
Joseph A. Gutierrez, Esq., of the law [irm Maier Gutierrez & Associates, and Philip M. IIymanson,
Esq.. of the law firm Ilymanson & Hymanson; Todd Bice, Esq. and Jordan 'I. Smith, Esq. of the law
firm Pisanelli Bice; and Dennis Prince, Esq. of the Prince Law Group appeared on behalf of Integral
Assoclates LLC dfbfa Essence Cannabis Dispensaries, Essence Tropicana, LLC, Essence Henderson,
LLC, CPCM Iloldings, LLC d/b/a Thrive Cannabis Marketplace, Commerce Park Medical, LI.C, and
Cheyenne Medical, I.LC (the “Essence/Thrive Entities™). The Court, having read and considered the
pleadings filed by the parties; having reviewed the evidence admitted during the evidentiary hearing;
and having heard and carefully considered the testimony of the witnesses called to testify; having
considered the oral and written arguments of counsel, and with the intent of deciding the Motion for a
Preliminary Injunction,” makes the following preliminary findings of fact and conclusions of law:

PROCEDURAL POSTURE

Plaintiffs are a group of unrelated commercial entities who applied for, but did not receive,
licenses to operate retail reereational marijuana establishunents in various local jurisdictions throughout
the stale. Nefendant is Nevada’s Depariment of Taxation (“Do’T™), which is the administrative agency
responsible for issuing the licenses. Some successful applicants for licensure intervened as Defendants.

The Serenity Plaintiffs filed a Motion for Preliminary Injunction on March 19, 2019, asking for
a preliminary injunction to:

a. Enjoin the denial of Plaintilfs applications;
b. FEnjoin the enforcement of the Hicenses granted,;

¢. FEnjoin the enforcement and implementation of NAC 453D;

z The findings made in this Order are preliminary in nature based upon the litnited evidence presented after very
limited discovery permitied on an expedited basis and may be modified based upoa additional evidence presented w the
Court at the ultimate trial of the business cowrt matters.
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d. An order restoring the sfatus quo anfe prior to the DoT"s adoption of NAC 433D;
and
¢. Scveral orders compelling discovery.
This Court reviewed the Screnity Plaintiffs® Motion for Preliminary Injunction and at a hearing on
April 22, 2019, invited Plaintiffs in related cases, not assigned (o Business Court, to participate in the
evidentiary hearing on the Motion for Preliminary Injunction being heard in Department 11 for the
purposcs of hearing and deciding the Motions for Prcliminary Injunction.®
PRELIMINARY STATEMENT
The Attorney General’s Otfice was forced to deal with a significant impediment at the early
stages of the litigation. This inalility to disclose certain information was outside of its control because
ol conlidentiality requirements that have now been sliphtly modified by 8B 32, Although the parties
stipulated to a protective order on May 24, 2019, many documents produced in preparation for the
hearing and for discovery purposes were heavily redacted becausc of the highly competitive nature of
the industry and sensitive financial and commercial information being produced.
All parties agrec that the language of an initiative takes precedence over any regulation that is in
conflict and (hat an administrative agency bas some discretion in determining how to implement the
initiative. The Court gives deference to the agency in cstablishing those regulations and creating the

framework required to implement those provisions in conformity with the initiative,

The complaints filed by the parties participating in the hearing seek declaratory relief, injunctive relief and writs of
mandate, ammong otber claims. The motions and joinders seeking injunctive relief which have been reviewed by the Court in
conjunction with this hearing include:

3

A786962-B Serenitv: Serenity Plaintifts' Motion for Prefiminary Injunction filed 3/19/19 (Joinder to Motion by
Compassionate Team: $/17; Joinder to Motion by ETW: 5/6 (filed in A787004); and Joinder to Motion by Nevada
Wellncss: 510 {filed in A7875407); Opposition by the Stace filed 5/6/19 (Joinder by Essence/Thrive Fatities: $/23);
Opposition by Nevada Organic Remedies: 5/9 (Joinder by Lone Mountaig: §/£3; Joinder by Helping Hapds: $/21; and
Joinder by Essence/Thrive Entities: 5/23). Application for TRO on OS1 filed 5/49/19 (Joinder by Compassionate T'eatn:

5/17: and Jownder by ETW: 5710 {filed in A787004 1 Opposition by Nevada Oreanic Remedies: 5/9 {Joinder by Clear River:
5/9); Cpposition by Cssence/Thrive Entities: 5/10 (Joinder by GreenMart: 3510; Joinder by Lone Mountain: 5/11; and

Joinder by helping IMands: 5/12).

A785818-W MM Development: MM Plaintiffs' Motion for Preliminary Injunction or Writ of Mandamus filed 5/9/19
{Jginder by Serenity: 5/20 (filed in A786962}; Joinder by ETW: 5/6 (filed in A787004 and A783R818); and Joinder by

Nevadu Wellness: 5/10 (filed in A7R7540}).
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The initiative to legalize recreationat marijuana, Baliot Question 2 (“BQ2”), went to the volers
in 2016. The language of BQ2 is independent of any regulations that were adopted by the DoT. The
Court must balance the mandatory provisions of BQ2 (which the Do’ did not have diseretion to
modify);* those provisions with which the Dol was grantcd some discretion in implementation;” and
the inherent discretion of an admimisirative ageucy to implement regulations to carry out its statutory
duties. The Court must give great deference to thosc activitics that fall within the discretionary
functions of the agency. Delerence is not given where the actions of the DoT were in violation of BQ2
or were arbitrary and capricious.

FINDINGS OF FACT

1. Nevada allows voters (0 amend its Constitution or enact Jegislation through the initiative

process, Nevada Constitution, Article 19, Section 2.

1

Article 19, Section 2(3) provides the touchstone far the mandatoyy provisions:

..... An initiative measure 5o approved by the voters shall not be amended, annulled, repealed, set aside or
suspended by the Legislaiure within 3 years from the date if takes etfect.

NRS 453D.200(1) required the adoption of regulations for the licensure and oversight of recreational marijuana
cultivation, manufacturing/production, sales and distribution, but provides the DoT discretion in exactly what those
regulations would include.

... the Department shall adopt all regulations necessary or convenient to carry out the provisions of this chapter.
The regulations must not probhibit the operation of marijuana establishments, either expressly or through regulations
that tnake their operation urweasonably impracticable. The regulations shalf include:

{a) Procedures for the issuance, renewal, suspension, and revocation of a license to operate a marijuana
establishment;

{h} Qualifications for licensuye that are directly and demonstrably related to the operation of a marijuana
establishmnent;

(¢} Requirements for the security ol marijuana establishunents;

(<) Requirements 1o prevent the sile or diversion of matijuana und marijuana products to persons under 2]
years of age;

{e) Requirements for the packaging of mavijuana and marijuana producss, including requirements for child-
resistant packaging;

{f) Requirements for the testing and fabeling of marijuana and marijuana products sold by marijuana
establishments including a numerical indication of poteacy based on the ratio of THC to the weight of a product
intended for aral consumption;

{g) Requirements jor record keeping by marijuana establishments,;

(h) Reusonable restrictions on signage, marketing, display, and advertising,

(1) Procedures for the collection of 1axes, fecs, and penalties itnposed by this chapter:

(1) Procedwres and requirements to enable the wansfer of a license for a marijuana establishinenr to another
qualified person and to enable a licensee to thove the location of its establishment to another suitable location;

(k) Procedures and requirements to enable a dual licensee fo operate medical marijuana establishments and
marijuana establishments a1 the same location;

(1) Pracedures to establish the fair market vakue at wholesale of marijuana; and

{m) Civil penalties for the failure to comply with any regulation adopted pursuant to this section or for any
violation of the provisions of NRS 4531D.300.
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2. In 2000, the voters amended Nevada’s Constitution to allow for the posscssion and usc
of marijuana to treat various medical condilions, Nevada Constitution, Article 4, Section 38(1)a). The
initiative left it to the Legislature o create laws “[a]uthoriz[ing] appropriate methods for supply of the

plant to patients authorized 1o usc it.” Nevada Constitution, Article 4, Section 38(1)(e).

n

3. FFor several years prior to the chactment of BQ2, the regulation of medical marijuana
dispensaries bad not been taken up by the Legislature, Some have argued in these proceedings that the
deiay led to the framework of BQ2.

4, In 2013, Nevada's legislature enacted NRS 453 A, which allows {or the cultivation and
sale of medical marijuana. The Legislature described the requircments for the application to open a
medical marijuana establishment. NRS 453A.322. The Nevada Legislature then charged the Division of
Public and Behavioral Health with cvaluating the applications. NRS 453A.328.

5. The materials circulated to voters in 2016 for BQ2 described its purposc as the
amendment of the Nevada Revised Statutes as follows:

Shall the Nevada Revised Statutes be amended to allow a person, 21 years old or older, to
purchase, cultivate, possess, or consume a certain amount of marijuana or concentrated
marijuana, as well as manufacture, possess. use, transport, purchase, distribute, ot sell marijuana
paraphemnalia; impose a 15 percent excisc tax on wholesale sales of marijuana; require the
regulation and licensing of marijuana cultivators, testing facilities, distributors, suppliers, and
retailers; and provide for cerain criminal penalties?

6. BQ2 was cnacted by the Nevada Legislature and is codified at NRS 453D.°
7. RBQ2 specifically identified regulatory and public safety concerns:

The People of the State of Nevada proclaim that marijuana should be regulated in a manner
similar to alcohol so that:
(a) Marijuana may only be purchased from a business that is licensed by the State of
Nevada;
(b) Business owners are subject to a review by the State of Nevada to confirm that the
business owners and the business location are suitable 1o produce or sell marijuana;
(v) Cultivating, manuiacturing, testing, transporting and sclling marijuana will be strictly
controlled through State licensing and regulation;

£ As the provisions of BQ2 and the scctivons NRS 453D currently in effect (with the exception of NRS 453D.203) are
identical, for ease of reference the Court cites to BQ2 as enacted by the Nevada Legislature in NRS 433D.
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(d) Selling or giving marijuana to persons under 21 years of age shall remain illegal;
(e) Individuals will have to he 21 vears of age or older to purchase marijuana;

() Driving under the influence of marijuana will remain illegal; and

(£} Marijuana sold in the State will be tested and labeled.

NRS 453D.020(3).

8. BQ2 mandated the Do to “conduct a background check of cach prospeciive owner,
officer, and board member of a marijuana establishment license applicant.” NRS 453D.200(6).

9. On November §, 2016, by Exceutive Order 2017-02, Governor Brian Sandoval
established a Task Force composed of 19 members to ofler suggestions and proposals for legislative,
regulatory, and executive actions to be taken in implementing BQ2.

10.  The Task Force’s [indings, issued on May 30, 2017, referenced the 2014 licensing
process for 1ssuing Medical Marijuana Establishment Registration Certificates under NRS 453A. The
Task Force rccomimended that “the qualifications for licensure of a marijuana establishment and the
impartial nuroerically scored bidding process for retail marijuana storcs be maintained as in the medical
marijuana program except for a change in how local jurisdictions participate in selection of locations.”

11 Some of the Task Force’s recommendations appear to condlict with BQ2.”

The Final Task Force report (Exhibit 2009) contained the fullowing statements:

The Task Force recommends that retail marijuana ownership interest requirements remain consistent with the
medical marijuana program. ...
at 2510,

The requirement identified by the Task Force at the time was contained in NAC 453A.302(1) which states:

Except as atherwise required in subsection 2, the requirements of this chapter concerning nwoers of medical
marijuana cstablishments only apply (o a person with an aggregate ownership interest of § percent or more in a
medical marijuaba establishment.

The second recommendation of concern is:

‘The Tesk Foree recommends that NRS 453A be changed to address companies that own marijuana establishment
licenses in which there are owners with less than 3% ownership interest in the company. The statute should be
amended to:

*Limit fingerprinting, background checks and renewal of agent ¢ards to owners oflicers and board muembers with
5% or less cumulatively of the compuny 1o once every five years;

*Only require owners officers and board members with 5% or imore curnulatively and employees of the coinpany to
vbtain agent registration cards; and
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12, During the 2017 legisiative session Assembly Bill 422 translerred responsibility for the
registration, licensing, and regulation of marijuana establishments from the State of Nevada Division of
Public and Behavioral Ilealth to the DoT.*

13, OnFebruary 27, 2018, the DoT adopted regulations governing the issuance, suspension,
or revocation of retail recreational marijuana Jicenses in L.CB Tile No. R092-17, which were codified in
NAC 453D (the “Regulations™).

14, The Regulations for licensing were to be “directly and demonstrably reiated to the
operation of a marijuana establishiment.” NRS 453D.200(1)(b). The phrase “dircctly and demonstrably

related to the operation of 2 marijuana establishiment™ is subject to more than one interpretation.

*Use the tarijuana establishments govening documents 1o detennine who has approval tights and signalory
autherity for purposes of signing ownership transfers, applications and any other appropriate legal or regulatory
docwments,
There was Task Force dissent on the recommendation. The concemn with this recommendation was that by
changing the requirements on fingerprinting and background checks, the state would have less knowledge of when
an owner, officer, and board member commits an oftense not allowed under curreot marijuana law, potentially
creating a less safe environment in the state.

at2315-23516.

i Those provisions (a portion of which became NRS 453D.203) are consistent with BQ2:

1. When vonducting & background check pursuant to subsection 6 of NRS 433D.200, the Department may
require cach prospective owner, officer and board member of a marijuana establishment license applicant 1o submit
a complete set of fingerprints and written permission authurizing the Department to forward the [ingerprints to the
Central Repository for Nevada Records ot Criminal History for submission to the Federal Bureau of Investigation
tor its repoit.

2. When determining the criminal history of a person pursuant to paragraph (¢) of subscetion | of NRS
453D.300, 4 marijuana cstablishment may require the person to submit to the Department a complete set of
tingerprints and writien permission authorizing the Department to forward the fingerprints to the Central
Repositary for Nevada Records of Critninal Ilistory for submission to the Federal Burean of Investigation for its
report,
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15, A person holding a medical marijuana establishment registration certificatc conld apply
for one or more recreational marijuana establishment licenses within the time set forth by the DoT in

the manner described in the application. NAC 453D.268.°

Relevant poriions of that provision require that application be made

. - - .by submitting an application in response to a request for applications issued pursuant to NAC 453D.260 which
must include:

934

2. An application on a form prescribed by the Department. The application must include, withoul limitation:

(a) Whether the applicant is applying for a license for a marijuana establishment for a marijuana cultivation
facility, a marijuana distributor, a marijuana product manufacturing facility, a marijuana testing facility or a retail
marijuany stere;

(b} The nume of Lhe proposed marijuana establishiment, as reflected in both the medical martjuana cstablishiment
reaistration certificate held by the applicant, if applicable, and the articles of incorporation or other docements filed
with the Secrctary of State;

{c) The type of business organization of the applicant, such as individual, corporation, partnership, litnited-liability
conlpany, association or cooperative, jeint venture or any other business organization;

{d) Confirtnation that the applicant has registered with the Secretary of State as the appropriate type of business,
and rhe articles of incorporation, articles of organization or parthership eor jeint venture documents of the applicant;
{e} The physical address where the propoesed tnarijuana establishment will be located and the physical address of
any co-owned or otherwise affiliated marijuana establishments;

{f) The mailing address of the applicant;

{2) The telephone number o the applicant;

(h) 'The electronic mail address of the applicant;

(i) A sizned copy of the Request and Consent to Release Application Form for Marijuana Establishment License |
prescribed by the Department; i
{(j) 1fthe upplicant is applying for a license for a retail marijuana store, the proposced hours of operation during
which the retail tmarijuana store plans to be available 1o sell marijuana 1o consumers,

(k) An attestation that the infortatiun provided to the Department 1o apply for the license for a murijuana
establishment is true and correet according 1o the information known by the affigot at the time of gigning; and

(1) The signature of'a natural person for the proposed murijuana establishroent as described in subsection 1 of NAC
4330D.250 and the date on which the person signed the application.

3. REvidence of the amount of taxes paid, or other beneficial fingocial contributions made, 10 this State or i1s
political subdivisions within the lasl § years by the applicant or the persons who are proposed to be owners, officers
or board members of the proposcd marijuana establishment,

4, A description of the proposed organizational structure of the proposed marijuana establishment, including,
without limitation:

{a} An organizational chatt showing all owners, officers and board members of the proposed marijuana
establishment;

{b) A list of all owners, officers and board members of the proposed marijuana establishinent that contains the
following information for each person:

{1) The title of the person;

{2) The race, ethnicity and gender of the person;

(3) A short description of the role in which the person will serve for the nrganization und his or her
responsibilities;

{4) Whether the person will be designated by the proposed marijuana establishment to provide written notice to
the Departiient when a2 marifuana establishment agent is emplaoyed by, volunteers at or provides labor as a
marijuana establishtnent agent at the proposed marijuana establishinent;

{5) Whether the person has served or is currently serving as an owner, officer or board member for another
medical marijuana establishment or marijuana establishment;

(6) Whether the person bas served as an owner, officer or bourd member for 1 medical marijuana establishment
or marijuana cstablishment that has bad its medical marijuana establishtnent registration certificate or license, as
applicable, revoked,
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NRS 4353D.2[0(6) mandated the DoT to use “an impartial and numerically scored competitive bidding
process” to determine successlul applicants where competing applications were submitted.
16.  NAC 453D.272(1) provides the procedure for when the DoT receives more than one

“complete™ application. Under this provision the DoT will determine if the “application is complete and
(7) Whether the person has previously had a medical marijuana establishryent agent registration card or
marijuana establishment agent registration curd revoked;

{8) Whether the person is an attending provider of health care cuirently providing written documentation for the
issuance of registry identification cards or Ietiers of approval;

(9) Whether the person is a law entorcement officer;

{10) Whether the person is currently an employee or contractor of the Department; and

{L1) Whether the person has an ownership or financial investment interest in any other medical marijuana
establishment or marijuana establishment.
5. For each owner, officer and board member of the proposed marjjuana establishiment:
(@) An attestation sighed and dated by the owner, officer or board member that he or she has not been convicted of
10 an excluded felony offense, and that the infortation provided to support the application for a license for a
marijuana establishiment is true and correct;
11 (b) A narrative description, not to exceed 750 words, demenstrating:
{1) Past experience working with governmental agencies and highlighting past experience in giving back to the
12 community through civic or philanthropic involvement;
{2) Any previous experience at operating other businesses or nonprofit arganizations; und
13 (3) Any demonstrated knowledge, business experience or expertise with respect to marijuana; and
{c) A resume.
14 i,  Documentation concerning the size of the proposed marijuana establishment, including, without lonitation,
building and general Boor plans with supporting details.
15 7. The integrated plan of the proposed marijuana establishmenc for the care, quality and safekeeping of marijuana
from seed to sale, including, without limitation, a plan for testing and verilying marijuana, a transportation or
16 dcliivcrydplan and _procedm‘es to ensure adequate security measures, including, without liritation, building security
and product security.
17 8. I:Ji\ plan for thet}g usiness which includes, without limitalion, a deseription of the inventory control system of the

proposed marijuana establishment to satisfy the requirements of NRS 45305.300 and NAC 453D.426,
9. A financial plan which includes, without [imitation:
() Financial statements showing the resources of the applicant;
{b) 1f the applicant is relying on moaney from an owner, officer or board member, evidence that the person has
19 unconditionally conumitted such money to the use of the upplicant in the event the Departinent awards a license to
20 the applicant and the applicant obtains the necessary approvals from the locality 1o aperate the propoesed marijuana
establishment; and

{c) I'roof that the applicant has adequate money to cover all expenses and costs of the first vear of operation.

= B R -

0 o =

i8

21 10.  Evidence that the applicant has a plan to staff, educate and manage the proposed marijuana establishment on a
daily basis, which must include, without limitation:

22 {a} A dctailed budget for the proposed marijuana establishment, including pre~opening, construction and fiest-year
opeTaling expenses;

23 {b) An operations manual that detnonstrates compliance with this chapter;
{c} An cducalion plan which must include, without limitation, providing cducational materials to the staff of the

24 proposed matijuana establistunent; and
{d) A plan 1o minimize the environmental impact ot the proposed marijuana establishment,

25 11. 1fthe application is submitted ou or hetore November 15, 2018, for a license for a marijuana distributor,
proof that the applicant halds a wholesale dealer license issued pursuant to chapter 369 of NRS, unless the

26 Department determines that an insufticient number of marijuana distributors will result from this limitacion.
12. A response to and infurmation which supports any other crizeria the Department determines to be relevant,

97 which will be specified and requested by the Department at the time the Department issyes a request foT i
applications which includes the point values that will be allocated to the applicable portions of the application

28 pursuani o subscction 2 of NAC 453D.260,
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in compliance with this chapter and Chapler 453D of NRS, the Department will rank the applications . .
. in order from first to last based on the compliance with the provisions of this chapler and chapter
4537 of NRS and on the content of the applications relating to . . . several cnumerated factors. NAC
453D.272(1).

17.  The factors set forth in NAC 453D.272(1) that arc uscd to rank competing applications
{collectively, the “*Factors™) are:

(a) Whether the owners, officers or board members have experience operating anather kind
of business that has given them cxperience which is applicable to the operation of a marijuana
establishraent;

(b) ‘The diversity of the owners, officers or board members of the proposed marijuana
cstablishment;

(¢}  The educational achievements of the owners, officers or board members of the proposed
marijuang establishment;

(d) The financial plan and resources of the applicant, both liquid and illiquid;

(e) Whether the applicant has an adequate integrated plan for the care, quality and
safekeeping of marijuana from seed to sale;

(f) The anmount of taxes paid and other beneficial linancial contributions, including, withoul
limitation, civic or philanthropic involvement with this State or its political subdivisions, by the !
applicant or the owners, officers or board members of the proposed marijuana establishment;

(g}  Whether the owners, officers or board members of the proposed marijuana establishment
have direct experience with the operation of a medical marijuana establishment or marijuana
establishment in this State and have demonstrated a record of operating such an establishment in
compliance with the laws and regulations of this State {or an adequate period of ime to
demonstrate suceess;

{h}  The {unspecified) experience of key personncl that the applicant intends to employ in
operating the type of marijuana establishment [or which the applicant seeks a license; and

(i) Any other criteria that the Department determines to be relevant.

18.  Each of'the Factors is within the Do'l”s discretion in implementing the application
process provided for in BQ2. The DoT had a goed-faith basis for deteimiining that each of the Factors
is “directly and demonstrably related to the operation of a marijuana establishment.”

19, The DoT posted ihe application on ils website and released the application for

recreational marijuana establishment licenses on July 6, 20 18.1Y

The DeT made a change to the application after circulating the first version of the application L delete the
requirement of a physical location. The medification resulted in a different version ol the application bearing the same
“footer” with the original version remaining avaitable on the DoT s website.

1
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20, “The Dol utilized a question and answer process through a generic email account gt
marijuana@tax.state.nv.us 10 allow applicants to ask questions and receive answers directly from the
Department, which were not consistent with NRS 453D, and that information was not further
disseminated by the DoT to other applicants.

21.  In addition to the email question and answer process, the Do’l” permitted applicants and
their representatives (o personally contact the DoT staff about the application process.

22. ‘The application period ran from September 7. 2018 through September 20, 2018,

23, The DoT accepted applications in September 2018 {or retail recreationa! marijuana
licenses and announced the award of conditional licenses in December 201 8.

24, The DoT used a listserv to communicate with prospective applicants.

25. ‘The Dol published a revised application on July 30, 2018, This revised application was
sent to all participants in the DoT"s listserv directory. The revised application modificd a scntence on
attachment A of the application. Prior to this revision, the sentence had read, “Marijuana
Establishment’s proposed physical address (this must be a Nevada address and cannot be a P.O. Box).”
The revised application on July 30, 2018, read: “Marijuana Establishment’s proposed physical address
if the applicant owns property or has secured a lease or other property agreement (this must be a
Nevada address and not a P.0). Box). Otherwise, the applications are virtually identical.

26.  The DoT sent a copy of the revised application through the listserv service used by the
DaoT. Not all Plaintiffs' correct emails were included on this lisiserv service.

27.  The July 30, 2018 application, like its predecessor, described how applications were to
be scored. The scoring criteria was divided into identified criteria and non-identified criteria, The
maximum points that could be awarded 1o any applicant bascd on these criteria was 250 points.

28.  The identified criteria consisied of organizational structure of the applicant (60 pornts);

evidence of taxcs paid to the State of Nevada by owners, officers, and board members of the applicant
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in the last 5 years (23 points); a financial plan (30 points); and documents from a financial institution
showing unencumbered liquid assets of $250,000 per location for which an application is submitied.

29,  The non-identified criteria consisted of documentation concerning the integrated plan of
the proposcd marijuana cstablishment {or the care, quality and safekeeping of marijuana from seed to
sale (40 points); evidence that the applicant has a plan to staff, cducate and manage the proposed
reereational marijuana establishment on a daily basis (30 points); a plan describing operating
procedures for the electronic verification system of the proposed marijuana establishment and
deseribing the proposed establishment’s inventory control system (20 points); building plans showing
the proposed establishment’s adequacy to serve the needs of its customers (20 points); and, a proposal
explaining likely impact of the proposed marijuana establishment in the community and how it will
meet customer needs (15 points).

30.  Anapplicant was permitted to submit a single application for all jurtsdictions in which it
was applying, and the application would be scored at the same time.

31. By September 20, 2018, the DoT received a lotal of 462 applications,

32, In order to grade and rank the applications the DoT posted notices that il was secking to
hire individuals with specificd qualifications necessary to evaluate applications. The DoT interviewed
applicants and made decisions on individuals 10 hire for cach position.

33.  When decisions were made on who to hire, the individuals were notified that they would
need to register with “Manpower™ under a pre-cxisting contract between the DoT and that company.
Individuals would be paid through Manpower, as their application-grading work would be of'a
lemporary nature.

34,  The DoT identified, hired, and trained cight individuals to grade the applications,

including three to grade the identified portions of the applications, three to grade the non-identified
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portions of the applications, and one administrative assistant for cach group of graders (collectively the
“I'emporary Employees™).

35.  Itis unclear how the Dol trained the Temporary Employees. While portions ol the
training materials were introduced into evidence, testimony regarding the oral training based upon
exantple applications was insufficient for the Court to determine the nature and extent of the training of
the Temporary Employees. =

36, NAC453D.272(1) requured the DoT to determine that an Application is “complele and
in compliance” with the provisions of NAC 453D in order to properly apply the licensing criteria set
forth therein and the provisions of the Ballot Initiative and the enabling statute.

37. When the DoT received applications, it undertook no effort to determine if the
applications were tn Tact “complete and in compliance.”

38.  Inevaluating whether an application was “complele and in compliance™ the Dol made
no effort o verify owners, officers or hoard members (except for checking whether a transfer request
was madc and remained pending before the DoT).

39.  For purposes of grading the applicant’s organizational structure and diversity, if an
applicant’s disclosure in its application of its owners, officers, and board members did not match the
DoT'’s own records, the DoT did not penalize the applicant. Rather the DoT permitted the grading, and
in some cascs, awarded a conditional license Lo an applicant under such circumnstances. and dealt wilh
the issue by simply informing the winning applicant that its application would have to be brought into
conflormity with DoT records.

40.  The DoT created a Regulation that modified the mandatory BQ2 provision “[t]he
Department shail conduct a background check of each prospeetive owner, officer, and board member of

a marijuana establishment license applicant” and detenmined it would only require information on the

1 Ciiven the factual issues relaled to the grading raised by MM and LivFree, these issues may be subject to additional
evidentiary proceedings in the assigned department.
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application from persons “with an aggregate ownership interest of 5 percent or more in a marijuana
establishment.” NAC 4330.255(1).

41, NRS433D.200(6) provides that “ft]he DoT shall conduct a background check of each
prospective owner, officer, and board member of a marijuana establishment license applicant.” The
Dol departed from this mandatory language in NAC 453D.255(1) and made no attempt in the
application process to verify that the applicant’s complied with the mandatory language of the BQ2 or
cven the impermissibly modified language.

42, The Dol made the determination that it was not reasonable to require industry to
provide every owncr of a prospective licensce. The DOT's determination that only owners of a 5% or
greater interest in the business were required to submit information on the application was not a
permissible regulatory modification of 13Q2. This determination violated Article 19, Section 3 of the
Nevada Constitution, The determination was not based on a rational basis.

43.  The limitation of “unrcasonabty impracticable” in BQ2' does not apply to the
mandatory language of BQ2, but to the Regulations which the DoT adopted.

44, The adoption of NAC 453D.255(1), as it applies to the application process is an
unconstitutiona! modification of BQ2. ¥ The failurc of the Dol to carry out the mandatory provisions
of NRS 453D.200(6) is fatal to the application process.'* The DoT’s decision to adopt regutations in
direct violation of BQ2’s mandatory application requircments is viclative of Article 19, Section 2(3) of
the Nevada Constitution.

12 NRS 453D.200(1} provides in part:
The repulations must not prohibit the operation of marijuana establishiments, either expressly or through regulations
that make their operation unreasonably impracticable.

" For adinistrative and regulatory proceedings other than the application, the limitation of 5% or greater ownership

appears within the DoT’s discretion,
4 That provision states:

6. ‘The Department shall conduct a background check of cach prospective owaoer, officer, and board member of a
marijuana esrablishment license applicant.
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45.  Given the lack of a robust invesiigative process for applicants, the requirement of the
background ‘check for each prospective owner, officer, and beard member as part of the application
process impedes an important public safely goal in BQ2.

46, Without any consideration as to the volers mandate in BQ2, the DoT determined that
requiring each prospective owner be subject to a background cheek was too difficult for
implementation by indusiry. This decision was a violation of the Nevada Constitution, an abuse of
diseretion, and arbitrary and capricious.

47.  The Dol did not comply with BQ2 by requiring applicants {o provide information for
each prospective owner, officer and board member or verify the ownership of applicants applying for
retail recreational marijuana licenses. Instead the Do'l” issued conditional licenses to applicants who
did not ideati (¥ each prospective owner, officer and board member, "’

48,  The DoT s late decision to delcte the physical address requirement on some application
forms while not modifying those portions of the application that were dependent on a physical location
(i.e. floor plan, communily impact, security plan, and the sink locations) after the repeated
communications by an applicant’s agent; not effectively communicating the revision; and, leaving the
origina! version of the application on the website, is evidence of conduct that is a serious issue.

49, Pursuani to NAC 453D.295, the winning applicants received a conditional licensc that
will not be finalized unless within twelve months of December 5, 2018, the licensees receive a final

inspection of their marijuana establishment.

i Some applicants apparenily provided the required information for each prospective owner, officer and board

member. Accepting as truthful these appiicants’ attestations regarding who their owners, officers, and board members were
at the time of the application, thesc applications were cemplete at the time they were filed with reference to NRS
433D.200(6). These entitics are Green Therapeutics LLC, Eurcka NewGen Farms LLLC, Cirele 8 Fanns LLC, Deep Roots
Medical .1.C, Pure Tonic Concentrates LLC, Wellness Connection of Nevada LLC, Polaris Wellness Center LLC, and
TRNVPOYE LLC, Clear River LLC, Cheyenne Medical LI.C, Essence Tropicana LL.C, Essence Henderson 1.I.C, and
Commerce Park Medical LLC. See Court Exhibit 3 (pust-hearing submission by the DaT).
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50.  The few instances of clcar mistakes made by the Temporary Employees admitted in
evidence do not, in and of themselves, result in an unfair process as human error occurs in every
process.

51, Nothing in NRS 453D or NAC 453D provides for any right 1o an appeal or review of a

decision denying an application for a retail recreational marijuana license.

52, There are an extremely [imited number of licenses available for the sale of reercational
marijuana.

53.  The munber of licenses available was set by BQ2 and is contained in NRS
453D.210(5)(d).

534.  Since the Court docs not have authority to order additional licenses in particular

jurisdictions, and because there are a limited number of licenses that are available in certain
jurisdictions, injunctive relief is nceessary to permit the Plaintiffs, if successful in the NRS
45312.210(6) proccss, to actually obtaining a license, if ultimately successtul in this Iitigation.

55.  The secondary market for the transfer of licenses is limited."

56, If any findings of fact are properly conclusions of law, they shall be treated as if
appropriately identified and designated.

CONCLUSIONS OF 1AW

37.  “Any person...whose rights, status or other legal relations are affecied by a statute,
municipal ordinance, contract or franchise, may have determined any question of construction or
validity arising under the instrument, statute, ordinance, contract or franchise and obtain a declaration
of rights, status or other legal relations thereunder.” NRS 30.040.

38 Ajusticiable conlroversy is required to exist prior to an award of declaratory relief. Doe

v, Bryan, 102 Ney, 523, 525, 728 P.2d 443, 444 (1986).

15 The testitnony elicited during the evidentiary hearing established that mulliple changes in ownership have eccurred

since the applications were filed. Given this testimony, simply updating the applications previously filed would not comply
with BQ2.
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59.  NRS 33.010 governs cascs in which an injunction may be granted. The applicant must
show (1) a likelihood of success on the merits; and (2) a rcasonahle probability that the non-moving
party’s conduct, 1f allowed to continue, will cause irreparable harm for which compensatory damage is
an inadequate remedy.

60). Plaintifts have the burden to demonstrate that the Do’l”s conduct, if allowed to continue,
will result in irreparable harm for which compensatory damages is an inadequate remedy.

6]. The pupose of a preliminary injunction is 1o preserve the sfafus guo unlil {the matter can
be litigated on the merits,

62.  In City of Sparks v. Sparks Mun. Court, the Supreme Court explained, “|als a
constitutional violation may be difficult or impossible to remedy through money damages, such a
violation may, by itself, be sufficient to constitute irreparable harm.” 129 Nev. 348, 357, 302 P.3d
1118, 1124 (2013).

63.  Arlicie 19, Section 2 of the Constitution of the Statc of Nevada provides, in pertinent
part:

“1. Notwithstanding the provisions of section 1 of article 4 of this constitution, but subject to the

limitations of section 6 of this article, the people reserve to themselves the power to propose,

by inifiaiive pelition, statutes and amendments o statutes and amendments to this
constitution, and to enact or reject them at the polls.

3. If the initiative petition proposes a statute or an amendment to a slatute, the person who
intends to circulate it shall file a copy with the secretary of state before beginning circulation
and not earlicr than January 1 of the year preceding the year in which a regular session of the
legiskature is held. Aller its circulation, it shall be filed with the secretary of state not less than
30 days prior to any regular session of the legislature. The circulation of the petition shall cease
on the day the petition is filed with the secretary of state or such other date as may be prescrbed
for the verification of the number of signatures aflixed lo the petition, whichever is carlicst. The
secrctary of state shall transmit such petition to the Jegislature as soon as the legislature
convenes and organizes. The petition shall take precedence over all other measures cxeept
appropriation bills, and the statute or amendment 1o a statute proposed thercby shall be cnacted
or rejected by the legislature without change or amendment within 40 days. If the proposed
statute or amcndment to a statute is enacted by the legislature and approved by the governor in
the same manner as other statutes ate enacted, such statule or amendment to a statute shall
become law, bul shall be subjcet to referendum petition as provided in section 1 of this article. |
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If the statute or amendment to a statule is rejected by the legislature, or if no action is taken
thereon within 40 days, the secretary of state shall submit the question of approval or
disapproval of such statutc or amcndmcnt to a statute to a vote of the voters at the next
suceceding general election. If a majority of the voters voting on such question at such election
votes approval of such statute or amendment 1o a statute, it shall becomre law and (ake effect
upon completion of the canvass of voles by the supreme court._An initiative measure so
approved by the voters shall not be amended, annulled, repealed, set aside or suspended
by the legislature within 3 years from the date it takes effect.”

(Lmphasis added.)

64. ‘The Nevada Supreme Court has recognized that “[i]nitiative petitions must be kept
substantively intact; otherwise, the people’s voice would be obstructed. ., [I]nitiative legislation is not
subject to judicial tampering-the substance of an initiative petition should reflect the unadulterated will
of the people and should proceed, il at all, as originally proposed and signed. For this reason, our
constitution prevents the Legislature from changing or amending a proposed iniliative petition that is
under consideration.” Rogers v. FHeller, 117 Nev, 169, 178, 18 P.3d 1034,1039 40 (2001).

65.  BQ2 provides, “the Department shall adopt all regulations necessary or convenientto |
carry out the provisions of this chapter.” NRS 453D,200(1). This language does not canfer upon the
DoT unfettered or unbridled authority to do whatever it wishes without constraint. The Do’l” was not
delegaled the power to legislate amendments because this is initiative [cgislation. The Legislature itself
has no such authority with regard to NRS 453D until three years alter ils enactment under the
prohibition of Article 19, Section 2 of the Constitution of the State of Nevada.

66.  Where, as here, amendment of a voter-initiated law is temporally preclnded from
amendment for threc vears, the administrative agency may not medify the law.

67.  NRS 453D.200(1)} providces that “the Department shall adopt all regulations necessary or
convenient to carry out the provisions of this chapter.” The Court finds that the words “nceessary or
convenient” are susceptible 1o at least two rcasonable interpretations. This limitation applies only to

Regulations adopted by the DoT,

Page 19 of 24

AA 006859



10
11
12
13
14

16
17
18
18
20
21
22
23
24

26
27
28

68. While the category of diversity is not specifically included in the language of BQ2, the
evidence presented in the hearing demonstrates that a rational basis existed for the inclusion of this
category in the Factors and the application.

69.  The De'l”s inclusion of the diversity category was implemented in a way that crealed a
process which was partial and subject to manipulation by applicants.

70.  The Do staff provided various applicants with different information as to what would
be utilized from this category and whether it would be used mercly as a ticbreaker or as a substantive
category.

71.  DBased upon the evidence adduced, the Court finds that the Do'T selectively discussed
with applicants or their agents the modilication of the application related to physical address
information.

72.  The pracess was impacted by personal relationships in decisions related to the
requirements of the application and the ownership stiuctures of competing applicants. This in and of
itself 1s insufficient to void the process as urged by seme of the Plaintif(s.

73.  The DoT disseminated various versions of the 2018 Retail Marijuana Application, one
of which was published on the Do'l"s website and required the applicant to provide an actual physical
Nevada address for the proposed marijuana establishiment, and not a P.O. Box, (see¢ FExhibit 3), whereas
an allernative version of the DoT’s application {orm, which was not made publicly available and was
distributed 1o some, but not all, of the applicants via a DoT listserv service, deleted the requirement that
applicants disclose an actual physical address for their proposed marijuana establishment. See Exhibit
SA.

74.  The applicants werc applying for conditional licensure, which would last for I year.

NAC 453D.282. The license was conditional based on the applicant’s gaining approval from [ocal
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authorities on zoning and land use, the issuance of a business license, and the Department of Taxation
mspections of the marijuana establishment.

75, The DoT has only awarded conditional licenses which are subject to local government
approval rclated to zoning and planning and may approve a location change of an cxisting license, the
public safety apsects of the failure to require an actual physical address can be cured prior to the award
of a final license,

76. By selectively eliminating the requirement to disclose an actual physical address for
cach and every proposed rctail recreational marijuana establishment, the DoT limited the ability of the
Teniporary Employees to adequately assess graded criteria such as (i) prohibited proximity to schools
and certain other public facilities, (i) impact on the community, (i) security, (iv) building plans, and
(v) other material considerations prescribed by the Reguiations.

77.  The hiring of Temporary Employecs was well within the Do'1”s discretionary power.

78.  The cvidence establishes that the DoT failed to properly train the Temporary
Employees, This is not an appropriate basis for the requested injunctive relief unless it makes the
grading process unfair.

79.  The DoT failed to establish any quality assurance or quality control of the grading done
by Temporary Employces.” This is not an appropriate basis for the requested injunctive relief unless it
makes the grading process unfair,

8¢.  The DoT made licensure conditional for one year based on the grant of power {0 create
regulations that develop | p|roccdures for the issuance, renewal, suspension, and revecation of a
license {0 operate a martjuana estahlishment,” NRS 453D.200(1)(a). This was within the DoT"s

discretion.

N The Court makes no determination as to the extent which the grading errors alleged by MM and Live Free may be

subject to other appropriate writ practice related to those individualized issucs by the assigned department.
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81. Certain of DoT’s actions related to the licensing process were nondiscretionary
modifications of BQ2’s mandatory requirements. The cvidence establishes DoT’s deviations
constituted arbitrary and capricious conduct without any rational basis for the deviation,

8§2.  'The Dal’s deeision to not require disctosure on the application aud to not conduct
background checks of persons owning less than 5% prior 1o award of a conditional license is an
impermissible deviation from the mandatory fanguage of BQ2, which mandated “a background check
of each prospective owner, officer, and board member ol a marijuana establishment license applicant.”
NRS 453D.200(6).

83. The argument that the requirement for each owner to compiy with the application
process and background investigation is “unrcasonably impracticable™ is misplaced. The limitation of
unreasonably impracticable applied only to the Regulations not to the language and compliance with
BQ2 itsell

84. Under the circumstances presented here, the Court concludes that certain of the
Regulations created by the Dol are unreasonable, inconsistent with BQZ2 and outside of any discretion
permitted to the DoT.

85.  The DoT acted beyond its scope of authority when it arbitrarily and capriciously
replaced the mandatory requirement of BQ2, for the background check of each prospeetive owner,
officer and board member with the 3% or greater standard in NAC 453.255(1). This decision by the
Dol was not one they were permiitted to make as it resulted in a modification of BQZ in violation of
Article 19, Section 2(3) of the Nevada Constitution.

86.  As PlaintilTs have shown that the Dol clearly violated NRS Chapter 453D, the claims
for declaratory relief, petition for writ of prohibition, and any other related claims is likely to succeed
on the ments.

87.  The balance of equities weighs in favor of Plainnifs.
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88.  “[NJo restraining order or preliminary injunction shall issue except upon the giving of
adequate security by the applicant, in such sum as the court deems proper, for the payment of such
costs and damages as may be incurred or suffered by any party who is found to be wrongfully enjoined
or restrained.” NRCP 65(d).

89.  The Dol stands to suffer no appreciable losses and will suffer only minimal harm as a
result of an injunction.

90.  Therefore, a security bond already ordered in the amount of $400,000 is sufficient for
the issuance of this injunctive relief.'*

9L.  Itany conclusions of law are properly tindings of fact, they shall be treated as if

appropriately identified and designated.

£ H ! / !
/ / i / i
/ / ! / /
! / i / !
£ / i / /
/ ! ! ; /
f i / £
£ i £ / !
/ / / / /
/ / / / /
/ / ! / i/
! / ! ! ¢

' As discussed during the preliminary injunction hearing, the Court sets a separate evidentiary bearing on whether to

increase e amount of this bond, That hearing is set for August 29, 2019, at 2:00 am.
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ORDER

1T IS HEREBY ADJUDGED ORDERED AND DECREED that Plaintiffs’ Motions for
Preliminary Injunction are granted in part.

The State is enjoined from conducting a final inspection of any of the conditional licenses
issued in or about December 2018 who did not provide the identification of each prospective owner,
officer and board member as required by NRS 453D.200(6) pending  trial on the merits.'®

The issue of whether to increasc the cxisting bond is sct for hearing on Angust 29, 2019, al
9:00 am.

The parties in A780962 and A787004 are to appesr for a Rule 16 conference September 9,

2019, at 9:00 am and submil their respective plans for discovery on an expedited schedule by noon on

September 6, 2019,

DATED this 23™ day of August 2019.

. Distrigt Court Judge

crtificate of Serviee

[ hereby certify that on th€ date filed, this Order was clectronically served, pursuant to

N.E.F.C.R. Rule 9, to all registered parties in the Liighth Judicial District Court Electronic Filing

Program.

Dan Kulinac

"" As Coutt Exhibit 3 is a post-hearing submission by the Do, the partivs may file objections and/or briefs related to
this issue. Any issues related to the inclusion or exclusion from this group will be heard August 22, 2015, at :00 am.
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Okay. Mr. Koch.

MR. KOCH: Thank you, Your Honor.

And the Court had indicated in its order that it was
looking for a discussion about inclusion or exclusion from
this [unintelligible]. I really think my audience today is
frankly Mr. Shevorski and the Department, because the Court
asked the Department to make a determination of the
applications and the information contained there and to report
back to the Court on what it found. And the Court is not
making a determination of what was there, so they're asking
the Department for that information.

We have obviously considered the Court's order.
We've been here. The Court considered a lot of information
and put that into the order. We would disagree with the
component of that order with respect to the 5 percent
provision and the 453D.255 of the regulations. We're not here
to argue that, we're not asking the Court to reconsider that.
And if this matter goes up on appeal, I assume that will be
addressed at that time. It's not what we're here for today.

What we're here for today is to confirm that in fact
my client did comply with the requirement to list all
prospective owners, officers, and board members so that it can
move forward with its perfection of its application. When the
Court asked for the State to provide information that it

provided, it did so, and it said -- you know, I guess there's
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three tiers.

THE COURT: So you're asking me to let the State now
make a decision as to whether applications are complete when
they totally abdicated their responsibility related to that
last fallv?

MR. KOCH: Well, that's an interesting question,
because if the Court is saying -- asked the State for
information as of this last Tuesday or Wednesday and it said,
give me the information on that, it's a little bit ironic, I
suppose, when the Court has said, well, the State didn't do
its job back then, but do it now.

THE COURT: Well, I'm not sure they did it right
now, which is why I had the opportunity for everybody to have
an objection to determine if I am going to restructure the
relief as Mr. Prince had requested.

MR. KOCH: And so with that, the State did provide
those three tiers. One is some people who aren't we just
trust them, they must all be good, so they got a license,
we're going to let them go. There's another tier that said,

we don't have anything to dispute what they said so we're

going to let them -- say their application was complete, as
well. And there's a third tier that said, we have some
questions about what was part of that application. And when I

get a question I try to provide an answer, and I saw the State

had a question, and I in fact called Mr. Shevorski and said,

30

AA 006868




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you got a question, I want to provide information. Mr.
Shevorski is a fair guy, friend of many in the courtroom, I
suppose.

THE COURT: He is a friend to all.

MR. KOCH: Friend to all.

MR. SHEVORSKI: Ecumenical, Your Honor.

MR. KOCH: But I think Mr. Shevorski probably
rightly, although I may disagree, I suppose, said, look, we're
neutral, the Court has asked us to do something, we're going
to do what the Court asked us to do and make a decision on
what the Court asked us to do and submit that, but we're not
deciding anything else, we're not saying yea or nay, we have a
question that cannot be answered.

And so the answer to that question we provided in
our response, the answer the Department had that answer all
along because Nevada Organic Remedies submitted in first
August 2018 its ownership transfer request, and the Department
has, attached to Exhibit A to our response, sent back a
transfer of ownership approval letter dated August 20th, 2018,
listing each of the owners of Nevada Organic Remedies, the
applicant in this case. Listed GGV Nevada LLC and listed also
individuals well below 5 percent, in fact, even Mr. Peterson,
who owned one tenth of 1 percent. It listed Pat Byrne, who
had one half of 1 percent, individuals -- anyone who had a

membership in the applicant listed there. And the Department
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approved that list. And when Nevada Organic Remedies
submitted its application and provided its organizational
chart that same organizational chart and list of owners was
provided there, and in fact, as indicated in the footnote to
our Exhibit B, that organizational chart, it states, "Please
note. This ownership structure was approved by the Department
of Taxation on August 20th, 2018. All owners, all prospective
owners, officers, and board members were listed there and were
approved by the Department.

And so when the State said, we have an open question
of whether there were shareholders who owned a membership
interest in the applicant, information was there all along.
Because what that ownership interest is in an applicant, in an
LLC, an ownership interest is a membership interest. And that
information was provided. The Nevada Organic Remedies itself
is not a public company, it's an LLC. None of the owners of
membership interests of Nevada Organic Remedies are public
companies. FEach of the owners of those membership interests
in Nevada Organic Remedies was disclosed, was approved by the
Department, and for that reason Nevada Organic Remedies must
be included -- to the extent that the Court is even going to
consider that point, included within the group of those
applicants that have properly disclosed all prospective
owners, officers, and board members.

And to the extent that there's any question about
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completing background checks or something else that had not be
done, that's not what the Court's question was. And that
background check could be completed at some future time if it
were necessary or appropriate. But we believe background
checks were in fact completed of those that were listed there.
If the Department believed that there needed to be a
background check done of the entity that owned membership
interests in Nevada Organic Remedies, it fashioned such
relief. They've not been asked to do that.

So we believe that Nevada Organic Remedies has
clearly complied with the statute, the express terms of the
statute as the Court has read that statute literally, and we
have complied with what the Department has requested, and the
Department has approved what we have submitted. And we do not
believe we need to go any further than that, but to the extent
that the Department would come back now and say, oh, we
approved it before but now we have a question, we believe that
the Department would be estopped from taking that position,
because we complied with the rules and regulations in place at
the time that the Department asked to provide without
objection but actually explicit approval of that list that was
provided to the Department.

THE COURT: And so you think the change of ownership
approval trumps the ballot question?

MR. KOCH: Not at all. We provided -- the ballot
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question says each prospective owner, officer, or board

member.

THE COURT: Correct.

MR. KOCH: We provided a list of each prospective
owner, officer, and board members. Listed right there. The

change of ownership letter is there, but it's also directly in
the application. We provided that as part of our Exhibit B,
here are the owners, these are the owners of the applicant,
and it is disclosed right there. There is no secondary
question. The Court has read that statute quite literally.
It's an owner of the applicant. It's not to say, well, let's
see 1f there's, you know, somewhere else off here, we're going
to engage in some investigation to see if there's some sort of
secondary tertiary ownership. And, frankly, that's what, you
know, plaintiffs, many of them, same type of situation.
Frankly, some of them probably a little more explicit. And
Mr. Kemp talked about MM, but then said, well, LivFree wasn't
[unintelligible], but MM was. MM provided the disclosure of
its structure which doesn't even have the same LLC --
ownership of the LLC, provided a different structure and did
provide a list of any other shareholders up above.

Serenity, same thing. Said, here's our structure,
here's the LLC that owns a membership in our entity. We're
not saying anybody did anything wrong in that. That's what

was asked for, that's what was provided. And if the Court has
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made its determination of the statute precluding the
regulation -- which I don't know how a regulation that adopts
a 5 percent rule that's already in the medical regs that apply
to the same owners that half of the owners of medical be able
to apply for recreational becomes arbitrary at that point in
time when you've already got the 5 percent rule there. But we
submitted it at the time within the application period.

You know, it's -- frankly, the date of application
period could be potentially more arbitrary than anything else.
If there's a question of shareholders changing over in these
public companies over here, they submit the application on the
14th, by the 18th, the end, that could change over.

THE COURT: You set a record date, Mr. Koch. You
know how that works from doing proxies and --

MR. KOCH: Absolutely. Could set record date. But
for that purpose, for purposes of what we had explained and
clearly laid out, there is no public ownership of a membership
interest in our applicant. We've complied with the statute,
we've complied with the law, and for that purpose, to the
extent the Court is going to make any determination, which I
think that's up to the State to do or the Department to do, it
should include Nevada Organic Remedies in the list of
companies that provided full ownership and can move forward
with perfecting their conditional licenses in a timely manner.

THE COURT: Okay. Thank you.
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judgment if this matter should proceed. And based upon the
limited information that was provided to the parties through
disclosures as part of the injunctive relief hearing we've had
a hearing based upon what I would characterize as extremely
limited information.

I am not granting any affirmative relief to Clear
River as requested, because that was not the purpose of this
hearing. I have previously made a determination that I was
going to exclude applicants who properly completed the
applications in accordance with NRS 453D.200(6) at the time
the application was filed in September 2018.

The applicants who fit into that category based upon
the State's email to me are those in the first and second tier
as identified by the State. While I certainly understand the
arguments by the parties that certain other information was
available that may not be within the scope of my question, my
question was limited for a reason. Those who are in the third
category will be subject to the injunctive relief which is
described on page 24 the findings of fact and conclusions of
law. Those who are in the first and second category will be
excluded from that relief.

Any request for modifications by the State based
upon the State's review of the applications that were
submitted by the applicants during the application period will

be submitted by motion by the State, and then all of you will
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have an opportunity to submit any briefs and any argument you
think is appropriate.

I am not precluding the State from making any other
determinations related to this very flawed process the State
decides to make related to the application process. That's
within the State's determination as to how they handle any
corrections to this process. And I'm not going to determine
what that is. I was merely seeking to exclude applicants who
filed applications in compliance with NRS 453D.200(6) at the
time the applications were filed from the injunctive relief
that I have granted in order that was filed last Friday on
page 24.

Does anybody have any questions about the tiers?
Any issues should be directed to the Department for you to
resolve based upon the information that was in your
applications at the time.

I am not going to do the goose-gander analysis that
was urged upon me by one of the parties under the Whitehead
decision.

Okay. That takes me to the bond. Anybody want to
talk about a bond?

MR. KEMP: Judge, on the bond just some logistics
that you should be aware of. Mr. Gentile's expert is
available on the 16th or 17th.

THE COURT: That's why I'm doing the hearing today,

57

AA 006875




CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

FLORENCE M. HOYT, TRANSCRIBER

8/30/19

DATE
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David R. Koch (NV Bar #8830)
Steven B. Scow (NV Bar #9906)
Brody R. Wight (NV Bar #13615)
Daniel G. Scow (NV Bar #14614)
KOCH & SCOW LLC

11500 S. Eastern Ave., Suite 210
Henderson, Nevada 89052
Telephone: 702.318.5040
Facsimile: 702.318.5039
dkoch@kochscow.com
sscow@kochscow.com

Attorneys for Intervenor
Nevada Organic Remedies, LLC

SERENITY WELLNESS CENTER, LLC, a
Nevada limited liability company, TGIG, LLC,
a Nevada limited liability company, NULEAF
INCLINE DISPENSARY, LLC, a Nevada
limited liability company, NEVADA
HOLISTIC MEDICINE, LLC, a Nevada limited
liability company, TRYKE COMPANIES SO
NV, LLC, a Nevada limited liability company,
TRYKE COMPANIES RENO, LLC, a Nevada
limited liability company, PARADISE
WELLNESS CENTER, LLC, a Nevada limited
liability company, GBS NEVADA PARTNERS,
LLC, a Nevada limited liability company,
FIDELIS HOLDINGS, LLC, a Nevada limited
liability company, GRAVITAS NEVADA, LLC,
a Nevada limited liability company, NEVADA
PURE, LLC, a Nevada limited liability
company, MEDIFARM, LLC a Nevada limited
liability company, DOE PLAINTIFFS I through
X; and ROE ENTITY PLAINTIFFS I through X,

Plaintiffs,
vs.

STATE OF NEVADA, DEPARTMENT OF
TAXATION,

Defendant;

Case Number: A-19-786962-B

Electronically Filed
3/22/2019 11:43 AM
Steven D. Grierson

CLERE OF THE COUE I;

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

Case No. A-19-786962-B
Dept. No. 11

ORDER GRANTING MOTION TO
INTERVENE
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NEVADA ORGANIC REMEDIES, LLC

Applicant for Intervention

appearing,
IT IS HEREBY ORDERED:

7

The Court, having reviewed the Intervenor's Motion to Interven

Mfﬁ*(“

V

e, and good cause

Intervenor’s Motion to Intervene is granted, and Nevada Organic Remedies shall

intervene as a Defendant in the above-captioned case as a necessary party to the action

pursuant to NRCP 24 and NRS 12.130. An Answer or other responsive pleading or

motion pursuant to the Nevada Rules of Civil Procedure shall be filed with this Court

within twenty days of the filing of the notice of this order.

DATED this 2..( ) day ofAQK(AAv, 2019.

Respectfully submitted by:
KOCH & SCOW LLC

Datid R. Kqclf (NV Bar #8830)
Steven B. Scow (NV Bar #9906)
Brody R. Wight (NV Bar #13615)
Daniel G. Scow (NV Bar #14614)
11500 S. Eastern Ave., Suite 210
Henderson, Nevada 89052
Telephone: 702.318.5040
Facsimile: 702.318.5039
dkoch@kochscow.com
sscow@kochscow.com

Attorneys for Intervenor
Nevada Organic Remedies, LLC
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Steven D. Grierson

avid R. Koch (NV Bar #8830) CLERK OF THE COUQ
teven B. Scow (NV Bar #9906) '

rody R. Wight (NV Bar #13615)

aniel G. Scow (NV Bar #14614)

OCH & SCOW LLC

1500 S. Eastern Ave., Suite 210

enderson, Nevada 89052

elephone: 702.318.5040

acsimile: 702.318.5039

koch@kochscow.com
scow@kochscow.com
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ttorneys for Intervenor
evada Organic Remedies, LLC
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EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
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Dept. No. 11

=

’ETW MANAGEMENT GROUP LLC, et al., Case No.  A-19-787004-B

Plaintiffs,
VS,

—
N W

STATE OF NEVADA, DEPARTMENT OF ORDER GRANTING NEVADA
TAXATION, a Nevada administrative agency; | ORGANIC REMEDIES, LLC’S
4DOES 1 through 20, inclusive; and ROE MOTION TO INTERVENE

CORPORATIONS 1 through 20, inclusive,

— e
0

Defendants,
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NEVADA ORGANIC REMEDIES, LLC

(3]

Defendant Intervenor

3
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IT IS HEREBY ORDERED:

Intervenor's Motion to Intervene is granted, and Nevada Organic Remedies shall
intervene as a Defendant in the above-captioned case as a necessary party to the action

pursuant to NRCP 24 and NRS 12.130.

DATED this LY day of &fpf\\ 2019,
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Tespectfully submitted by:
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Y
avid R=Koch (NV Bar #8830)
teven B. Scow (NV Bar #9906)
rody R. Wight (NV Bar #13615)
aniel G. Scow (NV Bar #14614)
ttorneys for Intervenor
evada Organic Remedies, LLC
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\pproved as to formhby:
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~Bult (NV Bar #9332)

19 Travis F. Chance (NV Bar #13800)
Adam R. Fulton (NV Bar #11572)
20 Attorneys for Plaintiffs

ETW Management Group LLC, et al
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DISTRICT COURT
CLARK COUNTY, NEVADA

* Kk kX x %

SERENITY WELLNESS CENTER LLC, .

et al.
Plaintiffs . CASE NO. A-19-786962-B
Vs. .
STATE OF NEVADA DEPARTMENT OF. DEPT. NO. XI
TAXATION
. Transcript of
Defendant . Proceedings

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

EVIDENTIARY HEARING - DAY 6

MONDAY, JUNE 10, 2019

COURT RECORDER: TRANSCRIPTION BY:
JILL HAWKINS FLORENCE HOYT
District Court Las Vegas, Nevada 89146

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.
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Director of Marketing of NOR, two women; right?
A We have an executive team at NOR and we listed all

the people who are part of that executive team.

Q Including these --
A These are the people who actually run the company.
Q Including these two women who are not officially on

the board of directors of NOR, you listed them; right?
A We listed all the key executives that compose the

executive team who come into the office every day and run the

company.
Q Including the two women; right?
A Including everyone who’s a key executive in the
company.
Q Okay. Would I be correct that the application

required you to list the percentage of ownership of all the

owners?
A I think --
Q Do you want to look at 1it?
A Well, I think where that statement gets murky is

when you talk about publicly traded companies.

Q Okay. That’s where we’re going to go in a minute,
but would you agree with me that the application requires,
quote, “all owners and their percentage of ownership” to be
listed?

MR. KOCH: Objection. He’s pointing to a section of
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the document. I’'d ask him to show it.
THE COURT: Overruled.
BY MR. KEMP:
Q Do you know as you sit here -- I'11 show it to you
if you want.
A Yeah, please.
MR. KEMP: Shane, will you pop it up, please?
I.T. TECHNICIAN: Sorry, which exhibit?
MR. KEMP: 1It’s Exhibit 5, page 11.
BY MR. KEMP:
Q “And the organizational chart showing all owners,
officers and board members of the recreational marijuana

establishment, including percentage of ownership of each

individual -- for each individual.” Right, that’s what it
says?

A Yes.

Q Now, counsel asked you some questions about -- I

can’t remember who it was, someone you listed on the
percentage of ownership. It’s true that you did not list all
of the owners of Xanthic; right?

A Xanthic is a publicly traded corporation and our
understanding was that for a publicly registered or publicly
traded companies that you’re required to disclose the officers
and board members, which we did.

Q Where did you get that understanding?
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A Well, I've been involved in the industry from the
beginning and our legal counsel has been and we had just
recently received an approval letter from the Department of

Taxation itself approving the 95 percent transfer of

ownership.

Q Okay.

A I'm still going. So I --

Q So it was your --

A So we did a similar disclosure in our application,
listing those same board members and officers. At no point in

time was there a requirement to list every shareholder of
Xanthic.

Q But it was your understanding that you had to list
all of the officers and directors of the public company but
not the shareholders, is that correct?

A That’s correct. My understanding was that we had to
list the board members and officers in the application, just
as we had recently done in the ownership transfer request that
we submitted to the State which was recently approved.

Q Okay. And you did not include the major
shareholders of Xanthic; correct?

A I don’t agree with that statement.

Q Okay. All Js Greenspace LLC, have you ever heard
that name?

A All Jay Green Piece?
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Q All Js Greenspace LLC.
A Not off the top of my head.
Q And if I told you they owned 37 million shares of

Xanthic, they are 22.5 percent, that’s news to you now?

A Can you tell me who the members and managers are of
that LLC?

Q Earlier you referenced an individual named Schott
something?

A Schottenstein.

Q Yes. So the Schottenstein company is one of the

major owners?

A As far as I know, yes.

Q And do you know how much they own?

A My recollection was around 30 percent.

Q Okay. And how about GA Opportunities Corp? They

own 27 million shares of Xanthic or 16.5 percent of the

company. You didn’t list them under the organizational chart,
did you?
A I believe we listed everyone that the application

required us to list.

Q Okay. I'm not asking if you think you did
everything right, I'm asking specifically did you list GA
Opportunities Corp. or not?

A GA Opportunities Corp. is not on our application, as

far as I can recall.
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Q And neither was All Js, which by the way is a

wonderful name for a marijuana company, All Js Greenspace LLC;

right?
A I do not believe we listed All Js.
Q But you did list Liesl -- how do you pronounce her

last name?

A Liesl Sicz.

Q And she only owned .5 percent of NOR through
Harvest; right?

A Yeah, post 95 percent transaction. I’d have to pull
that up again and see, but yeah, it was a smaller percentage.

Q Okay. Let’s use your 95 percent. So if you use
your 95 percent, these two shareholders that own 37 percent of
NOR you didn’t 1list, but the woman who only owned, what was

it, .5 percent, you did list as an owner; right? Right?

A Well, you know --

Q I'm just asking what you did.

A Yeah. So I don’t believe we listed those two
entities, you know. You’re asking me to make certain

assumptions that I frankly don’t know as I sit here right now,
but I know we did list Liesl Sicz, yes.

Q Okay. So why did you list the woman that only owned
.5 percent and you didn’t list the shareholders that owned 74
times as much stock? Why was that?

A Well, first of all, Liesl was one of the founding
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Electronically Filed
10/24/2019 3:32 PM
Steven D. Grierson

OPPM CLERK OF THE COU
AARON D. FORD C%“__ﬁ ,gbw-

Attorney General
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101
(702) 486-3420 (phone)
(702) 486-3768 (fax)
sshevorski@ag.nv.gov

Attorneys for Defendant
State of Nevada ex rel. its
Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA
MM DEVELOPMENT COMPANY, INC. a

Nevada Corporation, LIVFREE WELLNESS| Case No. A-18-785818-W
LLC, dba The Dispensary, a Nevada limited | Dept. No. VIII

liability company,
Coordinated for purposes of preliminary
Plaintiffs, Iinjunction with:
vs. Case No.: A-19-786962-B

Dept. No.: XI
STATE OF NEVADA ex rel. its
DEPARTMENT OF TAXATION; DOES 1
through 10; and ROE CORPORATIONS 1
through 10,

Defendants.

and

ALL RELATED INTERVENORS.

DEPARTMENT OF TAXATION’S OPPOSITION TO NEVADA ORGANIC
REMEDIES, LLC’S APPLICATION FOR WRIT OF MANDAMUS

The State of Nevada ex. rel. the Department of Taxation, through its counsel,

opposes Nevada Organic Remedies, LLC’s application for writ of mandamus.

Page 1 of 6
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The Department of Taxation agrees that its 5% regulation, Nevada Administrative
Code 453D.255(1), was and remains valid. However, NOR’s application for mandamus is
not the correct vehicle for obtaining relief from Judge Gonzales’ order.

This Court should deny NOR’s application for writ of mandamus. First, NOR has
an adequate remedy at law through its pending appeal of Judge Gonzales’ order. Second,
NOR’s irreparable harm argument is not persuasive since NOR can seek expedited review
of its appeal with the Nevada Supreme Court. Third, this Court should not use mandamus
to substitute its legal judgment regarding the propriety of filing a legal motion for the Office
of the Attorney General’'s. Fourth, NOR’s estoppel argument fails under Foley v. Kennedy,
110 Nev. 1295, 1302, 885 P.2d 583, 587 (1994) in which the court held that the government
cannot be estopped on issues of law.

II. BACKGROUND

The initiative gave the Department of Taxation little guidance concerning
background checks. The initiative provides: “The Department shall conduct a background
check of each prospective owner, officer, and board member of a marijuana establishment
license applicant.” NRS 453D.200(6). NOR indicates correctly that the terms “background
check,” “prospective,” and “owner” are undefined.

The Department of Taxation created a regulation explaining the level of ownership
interest that would have to be reached for the ownership regulations to apply to an

individual. Nevada Administrative Code 453D.255(1) provides:

1. Except as otherwise required in subsection 2, the
requirements of this chapter concerning owners of marijuana
establishments only apply to a person with an aggregate
ownership interest of 5 percent or more in a marijuana
establishment.

NAC 453D.255(1). It is this regulation that Judge Gonzales believed to be constitutionally

impermissible in her preliminary injunction order.

Page 2 of 6
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A. Judge Gonzales’ preliminary injunction order

Judge Gonzales issued a preliminary injunction order after several days of hearings.
Her order had a central legal holding. She ruled that a constitutional violation, in and of
itself, was irreparable harm. Ex. A at 18, Y62. She then found that NAC 453D.200(1)’s
five percent rule was an impermissible deviation from NRS 453D.200(6). Id. at 22, 982-
84. The Court enjoined the Department of Taxation from conducting a final inspection of
any conditional licensees who did disclose during the application process “each prospective
owner, officer and board member as required by NRS 453D.200(6)...” Id. at 24:4-6.

Judge Gonzales allowed any party to file objections and briefs if they felt that her
injunction order should not be applied to them. Ex. A, supra, at 24 n.19. NOR was one of
the entities that was enjoined. NOR filed its objection. Ex. B. The Court in a minute order
denied NOR’s objection and stated it would be up to the State’s discretion to make a motion
to remove a party from the preliminary injunctive relief order. Ex C. NOR then appealed
Judge Gonzales’ order to the Nevada Supreme Court. Ex. D.

III. LEGAL DISCUSSION

NOR never explains why its pending appeal is an insufficient legal remedy. By
statute, mandamus relief is not available where an adequate remedy at law is available to
the party alleging it was aggrieved. NRS §34.170. An appeal is an adequate remedy at
law. Int’l Game Tech. v. Dist. Ct., 124 Nev. 193, 197, 179 P.3d 556, 558 (2008). Here, NOR
appealed Judge Gonzales’ order. Ex. D, supra. NOR has an adequate remedy at law. See
NRAP 3A(3) (an order granting an injunction is an appealable order).

There are exceptions to when an appeal is not an adequate remedy, but none of them
apply here. See D.R. Horton, Inc. v. State of Nev. ex. rel. Eighth Jud. Dist. Ct., 123 Nev.
468, 474-75, 168 P.3d 731, 736 (2007). These exceptions reference the underlying case’s
status, the types of issues raised, and whether a future appeal will allow the Nevada
Supreme Court to consider adequately the issues presented in the writ. Id. An appeal was

an inadequate remedy in D.R. Horton because the issue in the writ, whether a pre-litigation

Page 3 of 6

AA 006891




© 0 3 o Ot ks~ W N =

NN N NN DN N DN DN O = e e e
o 3 O O A~ W N+ O O OO0 Otk W N =R O

notice was complied with or necessary, was to determine whether litigation could have been
commenced lawfully in the first place. Id.

In contrast to D.R. Horton, Judge Gonzales’ preliminary injunction order is
immediately appealable. NOR does not have wait until the case’s end to seek appellate
relief. Accordingly, an appeal is an adequate remedy.

NOR argues that it will suffer irreparable harm should this Court fail to grant a writ
of mandamus. Br. 13-14. To be sure, the Department of Taxation is sympathetic to this
argument, but NOR has a legal remedy. NOR can ask the Nevada Supreme Court to
expedite its appeal or file an emergency motion with the Nevada Supreme Court. See
NRAP 2 and NRAP 27(e).

NOR fails to point to any legal duty, which is clear and specific, compelling the
Department of Taxation to file a motion with Judge Gonzales. A writ of mandamus can
issue only against officials under a “clear” and “specific” duty required by law. Round Hill
Gen. Imp. Dist. v. Newman, 97 Nev. 601, 603, 637 P.2d 534, 536 (1981) (“clear”); Douglas
Cty. Bd. of Cty. Comm’rs v. Pederson, 78 Nev. 106, 108, 369 P.2d 669, 671 (1962) (“specific”).
Here, NOR cannot point to any rule or statute under which it can compel the Department
of Taxation and the Office of the Attorney General to file a motion with a court.

The abuse of discretion standard does not apply. Mandamus is available to control
a manifest abuse or an arbitrary or capricious exercise of discretion. Round Hill Gen. Imp.
Dist., 97 Nev. at 603-04, 637 P.2d at 536. But, that standard has never been deployed to
interfere with a discretionary legal judgment. NOR certainly does not cite any authority
supporting its position. This Court should not accept NOR’s request for this Court to
substitute its legal judgment, i.e. the legal judgment of whether to file a motion with Judge
Gonzales, for that of the Attorney General’s Office.

In the licensing context, the licensing authority abuses its discretion by acting
without any reason for doing so. City Council of City of Reno v. Irvine, 102 Nev. 277, 280,
721 P.2d 371, 373 (1986) (citing Cty. of Clark v. Atl. Seafoods, 96 Nev. 608, 615 P.2d 233

(1980)). Here, the Department of Taxation has an obvious reason — the language in Judge
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Gonzales’ order. Mandamus does not lie to invade an agency’s discretionary authority, and
its counsel’s, on legal strategy.

Principles of estoppel do not apply. NOR appears to argue that the Department of
Taxation’s communications that occurred operate as an estoppel. See NOR’s motion, Exs.
7-8. But, estoppel against the government cannot be applied in this context. The holding
in Foley v. Kennedy, supra, explains why. In that case, the court refused to apply equitable
estoppel to an assistant registrar of voters' statement during a telephone call to a recall
campaign representative, regarding the number of signatures necessary for a recall
petition because the constitution established the number of signatures necessary. Id. at
1302-03, 885 P.2d at 587. In Foley, the constitution controlled the legally sufficiency of the
recall petition, not the registrar’s statement.

Here, as in Foley, estoppel principles are inapplicable. The Department of Taxation,
like NOR, believes that the five percent regulation, NAC 453D.255(1) is valid. Judge
Gonzales disagreed. However that legal issue is decided eventually, it will be the language
in the initiative or the regulation that controls the validity of NOR’s application, not any
statement by a Department of Taxation employee to NOR.

IV. CONCLUSION

For these reasons, this Court should deny NOR’s application for mandamus.
Respectfully submitted October 24, 2019.

AARON D. FORD
Attorney General

By:__ /s/ Steve Shevorski
Steve Shevorski (Bar No. 8256)
Chief Litigation Counsel
Attorneys for Defendant
State of Nevada ex rel. its
Department of Taxation
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CERTIFICATE OF SERVICE

I hereby certify that I caused to be e-filed and e-served to all parties listed on the
Court’s Master Service List the foregoing document via the Clerk of the Court by using the

electronic filing system on the 24th day of October, 2019.

/s/ Traci Plotnick
Traci Plotnick, an employee of the
Office of the Attorney General
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DISTRICT COURT
CLARK COUNTY, NEVADA

Nevada limited liability company, TGIG, LLC, Dept. No. 11
a Nevada [imited liability company, NULEAF
INCLINFE DISPENSARY, LLC, a Nevada
limited liability company, NEVADA

TRYKE COMPANIES RENO, LLC, a Nevada
limited [iability company, PARADISE
WELLNESS CENTER, LILC, a Nevada limited
liability company, GBS NEVADA PARTNERS,
LIL.C, a Nevada imited liatlity company,
FIDELIS HOLDINGS, L1.C, a Nevada limited
liability company, GRAVITAS NEVADA,
LE.C, a Nevada limited liability company,
NEVADA PURE, [.1.C, a Nevada limited
liability company, MEDIFARM, LLC, a Nevada
limited liability company, DOE PLAINTIFFS 1
through X; and ROE ENTITY PLAINTIFEFS [
through X,

Plaintiff(s),
V8.

THE STATE OF NEVADA, DEPARTMENT
OF TAXATION,

Delenduant(s).
and

NEVADA ORGANIC REMEDIES, LLC;
INTEGRAL ASSOCIATES LLC d/bia
ESSENCE CANNARBRIS DISPENSARIES, a
Nevada limited liability company; ESSENCE
MTROPICANA, LIL.C, a Nevada limited liability
{%ompany; ESSENCE HENDERSON, LLC, a
FiNcvada limited liability company; CPCM
HOLDINGS, LILC d/b/a THRIVE CANNABIS
S;’MARKL"[‘PLACE, COMMERCE PARK
MEDICAT, LI.C, a Nevada limited liability
company; and CHEYLNNE MEDICAL, LLC, a
Nevada limited liability company; .LONE
MOUNTAIN PARTNERS, LLC, a Nevada
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limited liability partnership; HELPING HANDS
WELLNESS CENTER, INC.,, a Nevada
corporation; GREENMART OF NEVADA
NLV LLC, a Nevada limited liability conpany;
and CLEAR RIVER, LLC,

Intervenors.

This matter having come before the Court for an evidentiary hearing on Plaintiffs’ Motion for
Preliminary Injunction beginning on May 24, 2019, and occurring day to day thereafter until its
completion on August 16, 201 9;l Dominic P. Gentile, Fsq., Vincent Savarese (11, Esq., Michael V.
Cristally, Esy., and Ross I. Miller, Esq., of the law firm Gentile Cristalli Miller Armeni Savarese,
appearcd on behalf of Serenity Wellness Center, 1.I.C, TGIG, LLC, Nuleaf Incline Dispensary, LLC,
Nevada Holistic Medicine, LILC, Tryke Companics SO NV, LLC, Tryke Companies Reno, L.I.C,
Paradise Wellness Center, LLC, GBS Nevada Partuers, 1.1.C, Fidelis Holdings, LLC, Gravitas Nevada,
LLC, Nevada Pure, LLC, Medifarm, [.I.C (Casc No. A786962-B) (the “Serenity Plaintilfs™); Adam K.
Bult, Esq. and Maximilien D. Fetaz, Esq., of the law firm Brownstein Hyatt Farber Schreck, LLP,
appeared on behalf of Plaintifts ETW Management Group LLC, Global Ilarmony LLC, Green Ieal
Farms Ioldings 1.LC, Green Therapeutics LLC, Herbal Choice INC., Just Quality, I.I.C, Libra
Wellness Center, LLC, Rombough Real Estate Inc. dba Mother Herb, NevCann LLC, Red Earth LLC,
THC Nevada LLC, Zion Gardens LLC, and MMOY Vegas Retail, Inc. (Case No. A787004-B) ( the
“ETW Plaintiffs™); William S. Kemp, Esq. and Nathaniel R, Rulis, Esq., of the law firm Kemp, Jones
& Coulthard LLP, appeared on behalf of MM Development Company, Inec. and LivFree Wellness 1.LLC
(Casc No. A785818-W) (the “MM Plaintiffs™); Theodore Parker I[1, Esq., of the law firm Parker
Nelson & Assoclates, appeared on behalf of Nevada Wellness Center (Case No. A787540-W)
(colleetively the “Plaintiffs™); Steven G. Shevorski, Esq., Ketan D. Bhirud, Esq., and Theresa M. Haar,
Esq., of the Oflice of the Nevada Attorney General, appeared on behall of the State of Nevada,

Department of Taxation, David R. Koch, Esq., of the law firm Koch & Scow LILC, appeared on behalf

! Although a preservation order was entered on Pecember 13, 2018, in A783818, no discovery in any case was dune

prior to the commencement of the evidentiary hearing, in part due o procedural issues and (o statutory restrictions on
disclosure of certain informatton modified by SB 32 just a few days before the commencement of the hearing, As a result,
the bearing was much longer than anticipated by any of the purlicipating counsel. 1n compliance with SB 32, the State
produced previously confidential information on May 21, 2019. These documents were reviewed for confidentiality by the
Defendants in latervention and certain redactions were made prior to production consistent with the protective order entered
on May 24,2019,
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of Nevada Organic Remedics, LLC; Brigid M. Higgins, Esq. and Rusty Graf, Esq., of the law firm
Black & Lobello, appecared on behalf of Clear River, [I.C; Eric ID. Hone, Esq., of the law firm H1 Law
Group, appeared on behalf of Lone Mountain Partners, LLC; Alina M. Shell, Esq., of the law firm
McLetchic Law, appeared on behalf of GreenMart of Nevada NLV LLC; Jared Kahn, Lsq., of the law
fim JK Legal & Consulting, LLC, appcarcd on behalf of Helping Hands Wellness Cenler, Inc.; and
Joseph A. Gutierrez, Esq., of the law [irm Maier Gutierrez & Associates, and Philip M. IIymanson,
Esq.. of the law firm Ilymanson & Hymanson; Todd Bice, Esq. and Jordan 'I. Smith, Esq. of the law
firm Pisanelli Bice; and Dennis Prince, Esq. of the Prince Law Group appeared on behalf of Integral
Assoclates LLC dfbfa Essence Cannabis Dispensaries, Essence Tropicana, LLC, Essence Henderson,
LLC, CPCM Iloldings, LLC d/b/a Thrive Cannabis Marketplace, Commerce Park Medical, LI.C, and
Cheyenne Medical, I.LC (the “Essence/Thrive Entities™). The Court, having read and considered the
pleadings filed by the parties; having reviewed the evidence admitted during the evidentiary hearing;
and having heard and carefully considered the testimony of the witnesses called to testify; having
considered the oral and written arguments of counsel, and with the intent of deciding the Motion for a
Preliminary Injunction,” makes the following preliminary findings of fact and conclusions of law:

PROCEDURAL POSTURE

Plaintiffs are a group of unrelated commercial entities who applied for, but did not receive,
licenses to operate retail reereational marijuana establishunents in various local jurisdictions throughout
the stale. Nefendant is Nevada’s Depariment of Taxation (“Do’T™), which is the administrative agency
responsible for issuing the licenses. Some successful applicants for licensure intervened as Defendants.

The Serenity Plaintiffs filed a Motion for Preliminary Injunction on March 19, 2019, asking for
a preliminary injunction to:

a. Enjoin the denial of Plaintilfs applications;
b. FEnjoin the enforcement of the Hicenses granted,;

¢. FEnjoin the enforcement and implementation of NAC 453D;

z The findings made in this Order are preliminary in nature based upon the litnited evidence presented after very
limited discovery permitied on an expedited basis and may be modified based upoa additional evidence presented w the
Court at the ultimate trial of the business cowrt matters.
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d. An order restoring the status quo ante prior to the DoT’s adoption of NAC 453D;
and
¢. Several orders compelling discovery.
This Court revicwed the Serenity Plaintiffs’ Motion for Preliminary Injunction and at a hearing on
April 22, 2019, invited Plaintiffs in related cases, not assigned to Business Court, 10 parficipate in the
evidentiary hearing on the Motion for Preliminary Injunction being heard in Department 11 for the
purposes of hearing and deciding the Motions for Preliminary Injunction.’®
PRELIMINARY STATEMENT
The Attomey General’s Oftice was lorced to deal with a significant impediment at the eatly
stages of the litigation. This inability to disclose certain information was outside of its control becanse
of confidentiality requircments that have now been slightly modified by SB 32. Although the parties
stipulated to a proteclive onder on May 24, 2019, many documents produced in preparation for the
hearing and for discovery purposes were heavily redacted because of the highly competitive nature of
the industry and sensitive financial and commercial information being produced.
All parties agree that the fanguage of an initiative takes precedence over any regulation that is in
conflict and that an administrative agency bas some diserction in determining how to implement the
initiative. The Court gives deference to the agency in establislung those regulations and creating the

frammework required to implement those provisions in conformity with the initiative.

The complaiats {iled by the parties participating in the hearing seck declaratory relief, injunctive relief and writs of
mandale, amung other elaitns. The motions and joinders seeking injunctive relief which have been reviewed by the Court in
conjunction with this hearing include:

b

AT786962-B Serenity: Screnity Plaintiffs’ Motion for Prefiminary Injunction {iled 3/19:79 (Joinder to Motion by
Compassionate Team: 5/17; Joinder to Motion by ETW: 5:6 (filed in AT87004); and_Joinder to Motion by Nevada
Wellness: 510 {filed in A7875407): Oppaosition by the State filed 5/9/19 (Juinder by EssencesThrive Fntities: 523);
Opposition by Nevada Organic Remedies: 59 (Joindur by Lone Mountain: 5/13; Joinder by Helping Hands: 5/21; and
Joinder by Essence/Thrive Entities: 5/23). Application for TRO on OST filed 5/9/19 {Joinder by Compassionate Team:
5/17: and Joinder by ETW: 5/10 (filed in A787004Y); Qvposition by Nevadu Organic Remedies: 5/9 (foinder by Clear River:
3/9}: Opposition by Essence/Thrive Entities: 5/10 {Joinder by GreenMart: 5/10; Joinder by Lone Mountain: 5/11; and
Joinder by helping Hands; 5/121.

AT785818-W MM Development: MM Plaintiffs’ Motion for Preliminary Injunction or Writ of Mandamus filed 5/9/19
{Joinder by Serenity: 5/20 (filed in A786962): Joinder by ETW: 5/6 {filed in A787004 and AT858I8); and Juinder by
Nevada Wellness: 5210 (filed in A787540)).
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‘The ininative to legalize reereationat marijuana, Baliot Question 2 ("BQ2™), went lo the voters
in 2016. The language of BQ2 is independent of any regulations that were adopted by the DoT. The
Court must balance the mandatory provisions of BQ2 (which the DoT did not have discretion to
modify);* those provisions with which the Do'l’ was granted some discretion in implementation;® and
the inherent discretion of an adminisirative agency o implement regulalions to carry out 1is slatutory
duties. The Court must give great deference to those activities that fall within the discretionary
functions of the agency. Deference is not given where the actions of the DoT were in violation of BQ2

or were arbitrary and capricious.
FINDINGS OF FACT

1. Nevada allows voters to amend its Constitution or cnact fegislation through the initiative

process. Nevada Constitution, Article 19, Section 2.

Article 19, Section 2(3) provides the touchstone for the mandatory provisions:

.... Al initiative measuye so approved by the voters shall not be amended, annulled, repealed, set aside or
suspended by the Legislature within 3 years from the date it takes effect.

NRS 45312.200(1}) required the adoption of regulations for the licensure und oversight of recreational marfjuana
cultivation, manufactuting/production, sales and distribution, but provides the DoT discretinn in exactly what those
regulations woukd include.

... the Department shall adopt all regulations necessary or convenient $¢ carry out the provisions of this chapter.
The regulations must not prohibit the operation of marijuana establishments, either expressly or through regulations
that make their vperation unreasenably impracticable. The regultations shall include:

(#) Procedures for the issuance, renewal, suspension, and revocation of'a license 10 operate a marijuana
establishment;

(b) Qualifications for licensure that are directly and demonstrably related to the operation ol a murijuana
establishment;

{c) Requirements for the security of marijuana cstablishments;

(d) Requirements to prevent the sale or diversion of marijuana and marijuana products to persons under 21
years of age;

(e) Requirements for the packaging of marijuana and marijuana products, including requiremennts for child-
resistant packaging;

{I) Requirements for the testing and labeling of murijuana and tnarijuana products sold by marijuana
establishments including a numerical indication of potency based on the ratio of THC to the weight of a product
intended for oral consumption;

{g} Requivements for record keeping by marijuana establishments,

{h) Reasonable restrictions on signage, markeling, display, and advertising;

(D) Procedures for the collection of taxes, fees, and penalties imposed by this chapter;

(i3 Procedures and requirements to enable the transfer of a license for a marijuana estahlishment to another
gualified person and to enable a licensee to move the location of its establishment 1o unother suitable tocation;

(k) Procedures and requirements to enable a dual licensee to operuie medical marijuana establishments and
matijuana establishments at the same location;

(I Procedures ta establish the fair market value at wholesale of marijuana; and

(m} Civil penaltics for the failure to comply with any regulation adopted pursuant to this sectian or for any
violalion af the provisions of NRS 4531).300.
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2. In 2000, the voters amended Nevada’s Constitution to allow for the possession and use
of marijuana to treat various medical conditions. Nevada Constitution, Article 4, Section 38(1)a). The
initiative lefl it o the Legislature to ereate laws “[a|uthoriz[ing] appropriate methads for supply of the
plant to paticnts authorized to use it.” Nevada Constitution, Article 4, Section 38(1)(e).

3. For several years prior (o the enactment of B2, the regulation of medical marijuana
dispensarics had not been taken up by the Legislature. Some have argued in these proceedings that the
delay led to the framework of BQ2.

4, In 2013, Nevada’s legislature cnacted NRS 4534, which allows for the cultivation and
salc of medical marijuana. The Legislature described the requirements for the application to open a
medical marijuana cstablishment. NRS 453A.322. The Nevada Legislature then charged the Division of
Public and Behavioral Health with evaluaning the applications. NRS 453A.328.

3. The materials circulated to voters in 2016 for BQ2 deseribed its purposc as the
amendment of the Nevada Revised Statutes as follows:

Shall the Nevada Revised Statutes be amended to allow a person, 21 years old or older, to

purchase, cultivale, possess, or consume a certain amount of marijuana or concentrated

marijuana, as well as manufuacture, possess, use, transport, purchase, distribute, or sell marijuana
paraphernalia; impose a 15 percent excise tax on wholesale sales of marijuana; require the

regulation and licensing of marijuana cultivators, testing facilities, distributors, suppliers, and
rctailers; and provide for certain criminal penalties?

6. BQ2 was enacted by the Nevada Legislature and is codified at NRS 453 D.b
7. BQ2 specifically identified regulatory and public safety concerns:

The People of the State of Nevada proclaim that marijuana should be regulated in 8 manner
similar to alcohol so that:
(a) Marijuana may only be purchased from a busincss that is licensed by the State of
Nevada;
(b) Business owners arc subject to a review by the State of Nevada to conftinm that the
business owners and the business location are suitable to produce or seli marijuana;
(¢) Cultivating, manufacturing, testing, transporting and sclling marijuana will be stricily
controlled through State licensing and regulation;

6 As the provisions of 3Q2 and the sections NR$ 453D currently in effect {with the exception of NRS 453D.205}) are
identical, for case of reference the Court cites 1o BQ2 as enacted by the Nevada Legislature in NRS 4530,
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(d) Selling or giving marijuana to persons under 21 years of age shall remain illegal;
(e) Individuals will have to be 21 vears of age or older to purchase marijuana;

(f} Driving under the influence of marijuana will remain illegal; and

(g} Marijuana sold in the State will be tested and labeled.

NRS 453D.020(3).

8. BQ2 mandated the Dol to *conduct a background check of each prospective owner,
officer, and board meniber o[ a murijuana establishment license applicant.™ NRS 453D.200(6).

9, On November 8, 2016, by Exccutive Order 2017-02, Governor Brian Sandoval
established a Task l'orce composed of 19 members w offer suggestions and proposals for legislative,
regulatory, and executive actions to be taken in implementing BQ2.

10.  The Task Force’s findings, issued on May 30, 2017, referenced the 2014 [icensing
process for issuing Medical Marijuana Establishment Registration Certificates under NRS 453A. The
Task Force recommended that “the qualifications for licensure of a marijuana cstablishment and the
impartial numerically scored bidding process for retail marijuana stores be maintained as in the medical
marijuana program cxcept for a change in how local jurisdictions participate in selection of locations.”

11, Some of the Task Force’s recommendations appear to contlict with BQ2.”

The Final Task Force report (Exhibit 2009) contained the following statements:

The Task Force recotnmends that retail marijuana ownership interest requireinents remain consistent with the
medical marijuana program. ...
at2510.

The reguirement identified by the Task Force at the time was contained in NAC 453A,302(1) which states:

Except as otherwise required in subsection 2, the requirements of this chapler concerning owners of medical
marijuiana establishments anly apply to a person with an aggregate ownership interest of 5 percent or more ina
medical marijuana establishment,

The sccond recomnendation of concern is:

The Task Force recommends that NRS 4534 be changed to address companies that own marijuana cstablishment
licenses in which there arc owners with less than 5% ownership interest io the company. The statute should be
amended (w2

*Limit fingerprinting, background checks and renewal of agent cards to owners officers and board members with
5% or [ess cumulatively of the company to once every five years;

“Only require owners officers and bourd members with 5% or more cumulatively and employues ol the company to
obtain agent registration cards; and
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12, During the 2017 legisiative session Assembly Bill 422 transferred responsibility for the
registration, licensing, and regulation of marijuana establishments from the State of Nevada Division of
Public and Behavioral 1iealth to the Do}

13 On February 27, 2011 8, the DoT adopted regulations governing the issuance, suspension,
ot revocation of retail reereational marijuana licenses in LCB File No. R092-17, which were codified in
NAC 433D (the “Regulations™).

14.  The Regulations for licensing were to be “dircetly and demonstrably related to the
operation of a marijuana establishment.” NRS 453D.200(1)(b}. The phrase “directly and demonstrably

related to the operation ol a marfjuana establishment™ is subjcet to more than onc interpretation.

*Use the marituana establishiments goveniing documents 1o determine who has approval rights and signatory
authority for purposes of signing ownership transfers, applications and any other appropriate legal or regulatory
documents.
There was Task Force dissent on the recommendation, The concern with this reconunendation was that by
changing the requirements on fingerprinting and background checks, the state would have less knowledge of when
an owner, officer, and beard member commits an offense not allowed under current marijuana [aw, potentially
creating a less sale environment in the state.

at 25152516,

s Those provisions (a portion of which becume NRS 453D.205) are consistent with BQ2:

1. ‘When conducting a background check pursuant to subsection 6 of NRS 453D.200, the Department may
require each prospective owner, officer and board member of & marijuana establishment license applicant to submit
a complete sel of fingerprinrs and written permission authorizing the Departtnent to forward the fingerprints t the
Centra) Repository for Nevada Records of Criminal History for submission to the Federal Burcau of Investigation
for its repott.

2.  When determining the criminal history of a person pursuant to paragraph (¢} of subsection 1 of NRS
453D.300, a marijuana establishment may require the person to submit to the Departinent a cotnplete set of
fingerprints and written permission authorizing the Department to forward the fingerprings to the Central
Repository for Nevada Rucords of Criminal {listory for submission to the Federal Bureau of [avestigation for its
repott.

Page 8 of 24

AA 006903




15. A person holding a medical marijuana establishunent registration certificate could apply

1

9 || tor one or more recreational marijuana establishment licenses within the time set {orth by the DoT 1n

3 || the manner described in the application. NAC 453D.268.°

4

5 5 Relevant portions of that provision require that application be made

6 ... .by submitting an applicalion in response to a request for applications issued pursuant to NAC 453D.260 which
must include:
334

7 2. Anapplication on a form prescribed by the Depurtment, The application must include, without limitation:

3 (a) Whether the applicant is applying for a license for a marijuana establishment for a marijuana cultivation

facility, a marijuana distributor, 4 mar{juana product manufacturing facility, a marijuana testing facility or a retail
marijuana store;

9 {(b) The name of the proposed marijjuana establishment, as reflected i bath the medical marijuana establishment
repistration certificate held by the applicant, if applicable, and the articles of incorporation or other documents filed
10 with the Secrelary ul Slate;

(c) The typc of business organization of the applicant, such as individual, corporation, partnership, limited-liability

i1 company, association or cooperative, joint venture or any other busincss urganization;
{d) Confirmation that the applicant has registered with the Secretary of State as the appropriate type of business,
12 and the articles of incorporation, articles of organization or partnership uor juint venture docwments of the applicant;
{c) The physical address where the proposed marijuana establishment will be located and the physical address of
13 any co-owned or otherwise affiliated marijuana establishments;
() The mailing address of the applicant;
14 {2) The telephone number of the applicant
(h) The electronic muil address of the applicant:
15 (i) A signed copy of the Request and Consent to Release Application Farm for Marijuana Establishinent License
prescribed by the Department; I
16 {j) If the anplicant is applying for a license for a retail marijuana store, the proposed hours of operation during
) which the retail marijuana store plans to be availzble to sell marijuana to consumers;
17 (K} An attestation that the information provided to the Department to apply for the license for a marijuana

establishment is rue and comect according ta the information known by the affiant at the time of signing; and
(1} The signatue of a natural person tor the proposed marijuana establishment as described in subsection 1 of NAC

18 45312250 and the date on which the person signed the application,
1. Evidence of the amount of taxes paid, ur nther beneficial financial contributions made, to this State or its
19 political subdivisions within the lust § years by the applicant or the persons who are proposed to be owners, officers
. ot board members of the proposed marijuana establishment,
20 4. A deseciption of the proposed organizational structure of the proposed marijuani establishment, including,
withoutl limitation:
21 {a) An organizational chart showing all owners, officers and board members of the proposed marijuana
establishment;
22 (b) A list of all owners, officers and board members of the propused marijuana establishment that contains the
following information for cach person:
23 (1) The title of the person;
{2) The race, cthoicity and gender of the person;
24 {3) A short description of the role in which the person will serve for the organization and his or ber
rgsponsibilities;
25 (4) Whether the persun will be designated by the proposed marijuana establishment to provide written notice 1o
the Department when & marijuana establishment agent is empluyed by, volunteers at or provides fabor as a
26 marijuana establishment agent at the proposed marijuana establishment,
{$) Whether lhe person has served or is currently serving as an owner, officer or board member tor another
27 medical marijuana establishment or marijuana establishment;
(6) Whether the person has served as an owner, officer or board member for a medical marijuana establishment
28 or tnarijuana establishment that has had its medical marijuana establishment registration certificate or license, as

applicable, revoked;
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NRS 4353D.2[0(6) mandated the DoT to use “an impartial and numerically scored competitive bidding
process” to determine successlul applicants where competing applications were submitted.
16.  NAC 453D.272(1) provides the procedure for when the DoT receives more than one

“complete™ application. Under this provision the DoT will determine if the “application is complete and
(7) Whether the person has previously had a medical marijuana establishryent agent registration card or
marijuana establishment agent registration curd revoked;

{8) Whether the person is an attending provider of health care cuirently providing written documentation for the
issuance of registry identification cards or Ietiers of approval;

(9) Whether the person is a law entorcement officer;

{10) Whether the person is currently an employee or contractor of the Department; and

{L1) Whether the person has an ownership or financial investment interest in any other medical marijuana
establishment or marijuana establishment.
5. For each owner, officer and board member of the proposed marjjuana establishiment:
(@) An attestation sighed and dated by the owner, officer or board member that he or she has not been convicted of
10 an excluded felony offense, and that the infortation provided to support the application for a license for a
marijuana establishiment is true and correct;
11 (b) A narrative description, not to exceed 750 words, demenstrating:
{1) Past experience working with governmental agencies and highlighting past experience in giving back to the
12 community through civic or philanthropic involvement;
{2) Any previous experience at operating other businesses or nonprofit arganizations; und
13 (3) Any demonstrated knowledge, business experience or expertise with respect to marijuana; and
{c) A resume.
14 i,  Documentation concerning the size of the proposed marijuana establishment, including, without lonitation,
building and general Boor plans with supporting details.
15 7. The integrated plan of the proposed marijuana establishmenc for the care, quality and safekeeping of marijuana
from seed to sale, including, without limitation, a plan for testing and verilying marijuana, a transportation or
16 dcliivcrydplan and _procedm‘es to ensure adequate security measures, including, without liritation, building security
and product security.
17 8. I:Ji\ plan for thet}g usiness which includes, without limitalion, a deseription of the inventory control system of the

proposed marijuana establishment to satisfy the requirements of NRS 45305.300 and NAC 453D.426,
9. A financial plan which includes, without [imitation:
() Financial statements showing the resources of the applicant;
{b) 1f the applicant is relying on moaney from an owner, officer or board member, evidence that the person has
19 unconditionally conumitted such money to the use of the upplicant in the event the Departinent awards a license to
20 the applicant and the applicant obtains the necessary approvals from the locality 1o aperate the propoesed marijuana
establishment; and

{c) I'roof that the applicant has adequate money to cover all expenses and costs of the first vear of operation.

= B R -
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21 10.  Evidence that the applicant has a plan to staff, educate and manage the proposed marijuana establishment on a
daily basis, which must include, without limitation:

22 {a} A dctailed budget for the proposed marijuana establishment, including pre~opening, construction and fiest-year
opeTaling expenses;

23 {b) An operations manual that detnonstrates compliance with this chapter;
{c} An cducalion plan which must include, without limitation, providing cducational materials to the staff of the

24 proposed matijuana establistunent; and
{d) A plan 1o minimize the environmental impact ot the proposed marijuana establishment,

25 11. 1fthe application is submitted ou or hetore November 15, 2018, for a license for a marijuana distributor,
proof that the applicant halds a wholesale dealer license issued pursuant to chapter 369 of NRS, unless the

26 Department determines that an insufticient number of marijuana distributors will result from this limitacion.
12. A response to and infurmation which supports any other crizeria the Department determines to be relevant,

97 which will be specified and requested by the Department at the time the Department issyes a request foT i
applications which includes the point values that will be allocated to the applicable portions of the application

28 pursuani o subscction 2 of NAC 453D.260,
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in compliance with this chapter and Chapler 453D of NRS, the Department will rank the applications . .
. in order from first to last based on the compliance with the provisions of this chapler and chapter
4537 of NRS and on the content of the applications relating to . . . several cnumerated factors. NAC
453D.272(1).

17.  The factors set forth in NAC 453D.272(1) that arc uscd to rank competing applications
{collectively, the “*Factors™) are:

(a) Whether the owners, officers or board members have experience operating anather kind
of business that has given them cxperience which is applicable to the operation of a marijuana
establishraent;

(b) ‘The diversity of the owners, officers or board members of the proposed marijuana
cstablishment;

(¢}  The educational achievements of the owners, officers or board members of the proposed
marijuang establishment;

(d) The financial plan and resources of the applicant, both liquid and illiquid;

(e) Whether the applicant has an adequate integrated plan for the care, quality and
safekeeping of marijuana from seed to sale;

(f) The anmount of taxes paid and other beneficial linancial contributions, including, withoul
limitation, civic or philanthropic involvement with this State or its political subdivisions, by the !
applicant or the owners, officers or board members of the proposed marijuana establishment;

(g}  Whether the owners, officers or board members of the proposed marijuana establishment
have direct experience with the operation of a medical marijuana establishment or marijuana
establishment in this State and have demonstrated a record of operating such an establishment in
compliance with the laws and regulations of this State {or an adequate period of ime to
demonstrate suceess;

{h}  The {unspecified) experience of key personncl that the applicant intends to employ in
operating the type of marijuana establishment [or which the applicant seeks a license; and

(i) Any other criteria that the Department determines to be relevant.

18.  Each of'the Factors is within the Do'l”s discretion in implementing the application
process provided for in BQ2. The DoT had a goed-faith basis for deteimiining that each of the Factors
is “directly and demonstrably related to the operation of a marijuana establishment.”

19, The DoT posted ihe application on ils website and released the application for

recreational marijuana establishment licenses on July 6, 20 18.1Y

The DeT made a change to the application after circulating the first version of the application L delete the
requirement of a physical location. The medification resulted in a different version ol the application bearing the same
“footer” with the original version remaining avaitable on the DoT s website.

1
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20, “The Dol utilized a question and answer process through a generic email account gt
marijuana@tax.state.nv.us 10 allow applicants to ask questions and receive answers directly from the
Department, which were not consistent with NRS 453D, and that information was not further
disseminated by the DoT to other applicants.

21.  In addition to the email question and answer process, the Do’l” permitted applicants and
their representatives (o personally contact the DoT staff about the application process.

22. ‘The application period ran from September 7. 2018 through September 20, 2018,

23, The DoT accepted applications in September 2018 {or retail recreationa! marijuana
licenses and announced the award of conditional licenses in December 201 8.

24, The DoT used a listserv to communicate with prospective applicants.

25. ‘The Dol published a revised application on July 30, 2018, This revised application was
sent to all participants in the DoT"s listserv directory. The revised application modificd a scntence on
attachment A of the application. Prior to this revision, the sentence had read, “Marijuana
Establishment’s proposed physical address (this must be a Nevada address and cannot be a P.O. Box).”
The revised application on July 30, 2018, read: “Marijuana Establishment’s proposed physical address
if the applicant owns property or has secured a lease or other property agreement (this must be a
Nevada address and not a P.0). Box). Otherwise, the applications are virtually identical.

26.  The DoT sent a copy of the revised application through the listserv service used by the
DaoT. Not all Plaintiffs' correct emails were included on this lisiserv service.

27.  The July 30, 2018 application, like its predecessor, described how applications were to
be scored. The scoring criteria was divided into identified criteria and non-identified criteria, The
maximum points that could be awarded 1o any applicant bascd on these criteria was 250 points.

28.  The identified criteria consisied of organizational structure of the applicant (60 pornts);

evidence of taxcs paid to the State of Nevada by owners, officers, and board members of the applicant
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in the last § years (23 points); a financial plan (30 points): and documents from a financial institution
showing uncncumbered liquid assets of $250,000 per location for which an application is submitted,

29, The non-identilied criteria consisted of documentation concerning the integrated plan of
the proposed marijuana establishment for the care, quality and safekeeping of marijuana from sced to
sale {40 points); evidence that the applicant has a plan to staff, educate and manage the proposcd
recreational marijuana cstablishment on a daily basis (30 points); a plan describing eperating
procedures for the electronic verification system of the proposed marijuana establishment and
describing the proposcd cstablishment’s inventory control system (20} points); building plans showing
the proposed establishment’s adequacy to serve the nceds of its customers (20 points); and, a proposal
explaining likely impact of the proposed marijuana establishment in the community and how it will
meet customer needs (15 points).

30.  Anapplicani was permitted to submit a single application for all jurisdictions in which it
was applying, and the application would be scored at the same thne.

31. By September 20, 2018, the DoT received a total of 462 applications,

32,  Inorder to grade and rank the applications the DoT posted notices that it was seeking to
hire individuals with specified qualifications necessary to evaluate applications. The DoT intervicwed
applicants and made decisions on individuals to hire for each position.

33. When decisions were made on who 1o hire, the individuals were notified that they would
need 1o register with “Manpower” under a pre-cxisting contract between the DoT and that company,
Individuals would be paid through Manpower, as their application-grading work would be of a
temporary naturc,

34.  The DoT identified, hired, and trained eight individuals to grade the applications,

including three to grade the identified portions of the applications, three to grade the non-identified
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portions of the applications, and one administrative assistant for cach group of graders (collectively the
“I'emporary Employees™).

35.  Itis unclear how the Dol trained the Temporary Employees. While portions ol the
training materials were introduced into evidence, testimony regarding the oral training based upon
exantple applications was insufficient for the Court to determine the nature and extent of the training of
the Temporary Employees. =

36, NAC453D.272(1) requured the DoT to determine that an Application is “complele and
in compliance” with the provisions of NAC 453D in order to properly apply the licensing criteria set
forth therein and the provisions of the Ballot Initiative and the enabling statute.

37. When the DoT received applications, it undertook no effort to determine if the
applications were tn Tact “complete and in compliance.”

38.  Inevaluating whether an application was “complele and in compliance™ the Dol made
no effort o verify owners, officers or hoard members (except for checking whether a transfer request
was madc and remained pending before the DoT).

39.  For purposes of grading the applicant’s organizational structure and diversity, if an
applicant’s disclosure in its application of its owners, officers, and board members did not match the
DoT'’s own records, the DoT did not penalize the applicant. Rather the DoT permitted the grading, and
in some cascs, awarded a conditional license Lo an applicant under such circumnstances. and dealt wilh
the issue by simply informing the winning applicant that its application would have to be brought into
conflormity with DoT records.

40.  The DoT created a Regulation that modified the mandatory BQ2 provision “[t]he
Department shail conduct a background check of each prospeetive owner, officer, and board member of

a marijuana establishment license applicant” and detenmined it would only require information on the

1 Ciiven the factual issues relaled to the grading raised by MM and LivFree, these issues may be subject to additional
evidentiary proceedings in the assigned department.
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application from persons “with an aggregate ownership interest of 5 percent or more fu & marijuana
establishment.” NAC 453D .255(1).

41.  NRS 453D.200(6) provides that “[t]he DoT shall conduct a background check of each
prospective owner, officer, and board member of a marijuana establishment license applicant.” The
DoT departed from this mandatory language in NAC 453D.255(1) and made no altempt in the
applicalion process to verify that the applicant’s complicd with the mandatory language of the BQ2 or
even the impermissibly modified language.

42, The DoT made the determination that it was not rcasonable to require industry to
provide every owner of a prospective licensee. The DOT’s determination that only owners of a 5% or
grcater interest in the business were required to submit information on the application was 1ot a
pennissible regulatory modification of BQ2. This determination violated Article 19, Scction 3 of the
Nevada Constitution. The determination was not basced on a rational basis.

43.  The limitaiion of “unrcasonably impracticable” in BQ2** does not apply to the
mandatory language of BQ2, but to the Regulations which the Do'T" adopted.

44.  The adoption of NAC 453D.255(1), as it applies to the application process is an
unconstitutional modification of BQ2. " The failurc of the DoT to cany oul the mandatory provisions
of NRS 453D.200(6) is fatal to the application process.”* The Do'l"s decision to adopt regulations in
direct violation of BQ2’s mandatory application requirements is violative of Article 19, Section 2(3) of

the Nevada Constitution.

i NRS 453D.200(1) provides in part:

The regulations must nat prohibit the operation of marijuana establishinents, either expressly or through regulations
that make their operation utreasenably impracticable.
2 For administrative and regulatory proceedings other than the application, the limitation of 5% or greater owncership
appears within the Do["s discretion,

" ‘That provision states:

6. The Department shall conduct a background check of cuch prospective owner, officer, and board member of a
mayrijuznz ecslablishment license applicant.
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45.  Given the lack of a robust invesiigative process for applicants, the requirement of the
background ‘check for each prospective owner, officer, and beard member as part of the application
process impedes an important public safely goal in BQ2.

46, Without any consideration as to the volers mandate in BQ2, the DoT determined that
requiring each prospective owner be subject to a background cheek was too difficult for
implementation by indusiry. This decision was a violation of the Nevada Constitution, an abuse of
diseretion, and arbitrary and capricious.

47.  The Dol did not comply with BQ2 by requiring applicants {o provide information for
each prospective owner, officer and board member or verify the ownership of applicants applying for
retail recreational marijuana licenses. Instead the Do'l” issued conditional licenses to applicants who
did not ideati (¥ each prospective owner, officer and board member, "’

48,  The DoT s late decision to delcte the physical address requirement on some application
forms while not modifying those portions of the application that were dependent on a physical location
(i.e. floor plan, communily impact, security plan, and the sink locations) after the repeated
communications by an applicant’s agent; not effectively communicating the revision; and, leaving the
origina! version of the application on the website, is evidence of conduct that is a serious issue.

49, Pursuani to NAC 453D.295, the winning applicants received a conditional licensc that
will not be finalized unless within twelve months of December 5, 2018, the licensees receive a final

inspection of their marijuana establishment.

i Some applicants apparenily provided the required information for each prospective owner, officer and board

member. Accepting as truthful these appiicants’ attestations regarding who their owners, officers, and board members were
at the time of the application, thesc applications were cemplete at the time they were filed with reference to NRS
433D.200(6). These entitics are Green Therapeutics LLC, Eurcka NewGen Farms LLLC, Cirele 8 Fanns LLC, Deep Roots
Medical .1.C, Pure Tonic Concentrates LLC, Wellness Connection of Nevada LLC, Polaris Wellness Center LLC, and
TRNVPOYE LLC, Clear River LLC, Cheyenne Medical LI.C, Essence Tropicana LL.C, Essence Henderson 1.I.C, and
Commerce Park Medical LLC. See Court Exhibit 3 (pust-hearing submission by the DaT).
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50.  ‘The few instances of clcar mistakes made by the Temporary Employees admitted in
cvidence do not, in and of themselves, result in an unfair process as human error oceurs in every
Process.

51.  Nothing in NRS 453D or NAC 453D provides for any right to an appeal or review of a

decision denying an application {or a retail recreational marijuana license,

52. There are an extremely limited number of licenses available for the sale of recreational
marijuana.
$3.  The number of licenses available was sct by BQZ2 and is contained in NRS

453D.210¢5)(d).

54, Since the Court does nol have authority to order additional licenses in particular
jurisdictions, and because there are a limited number of licenses that are available in certain
jurisdictions, injunctive reliel is necessary to permit the Plaintiffs, if successful in the NRS
453D.210(6) process, W actually obtaining a license, if ultimately successful in this litigation.

55.  The secondary market for the transfer of licenses is limited."®

56.  If any findings of fact are properly conclusions of law, they shall be treated as if
appropriately identified and designated.

CONCLUSIONS OF 1AW

57.  *Any person...whose rights, status or other legal relations are affected by a statute,
municipal ordinance, contract or franchise, may have determined any question of construction or
validity arising under the instrument, statute, ordinance, contraci or franchisc and obtain a declaration
of tights, status or other legal relations thereunder.” NRS 30.040.

S8. A justiciable controversy is required to cxist prior to an award of declaratory relicf. Doe

v. Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1936).

The testimony ¢licited during the evidentiary hearing eslablished that multiple changes in ownership have occurred
since the applications were filed. Given this testimony, simply updating the applications previously filed would not comply
with BQ2.

11
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59.  NRS 33.010 governs cascs in which an injunction may be granted. The applicant must
show (1) a likelihood of success on the merits; and (2) a rcasonahle probability that the non-moving
party’s conduct, 1f allowed to continue, will cause irreparable harm for which compensatory damage is
an inadequate remedy.

60). Plaintifts have the burden to demonstrate that the Do’l”s conduct, if allowed to continue,
will result in irreparable harm for which compensatory damages is an inadequate remedy.

6]. The pupose of a preliminary injunction is 1o preserve the sfafus guo unlil {the matter can
be litigated on the merits,

62.  In City of Sparks v. Sparks Mun. Court, the Supreme Court explained, “|als a
constitutional violation may be difficult or impossible to remedy through money damages, such a
violation may, by itself, be sufficient to constitute irreparable harm.” 129 Nev. 348, 357, 302 P.3d
1118, 1124 (2013).

63.  Arlicie 19, Section 2 of the Constitution of the Statc of Nevada provides, in pertinent
part:

“1. Notwithstanding the provisions of section 1 of article 4 of this constitution, but subject to the

limitations of section 6 of this article, the people reserve to themselves the power to propose,

by inifiaiive pelition, statutes and amendments o statutes and amendments to this
constitution, and to enact or reject them at the polls.

3. If the initiative petition proposes a statute or an amendment to a slatute, the person who
intends to circulate it shall file a copy with the secretary of state before beginning circulation
and not earlicr than January 1 of the year preceding the year in which a regular session of the
legiskature is held. Aller its circulation, it shall be filed with the secretary of state not less than
30 days prior to any regular session of the legislature. The circulation of the petition shall cease
on the day the petition is filed with the secretary of state or such other date as may be prescrbed
for the verification of the number of signatures aflixed lo the petition, whichever is carlicst. The
secrctary of state shall transmit such petition to the Jegislature as soon as the legislature
convenes and organizes. The petition shall take precedence over all other measures cxeept
appropriation bills, and the statute or amendment 1o a statute proposed thercby shall be cnacted
or rejected by the legislature without change or amendment within 40 days. If the proposed
statute or amcndment to a statute is enacted by the legislature and approved by the governor in
the same manner as other statutes ate enacted, such statule or amendment to a statute shall
become law, bul shall be subjcet to referendum petition as provided in section 1 of this article. |
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If the statute or amendment to a statule is rejected by the legislature, or if no action is taken
thereon within 40 days, the secretary of state shall submit the question of approval or
disapproval of such statutc or amcndmcnt to a statute to a vote of the voters at the next
suceceding general election. If a majority of the voters voting on such question at such election
votes approval of such statute or amendment 1o a statute, it shall becomre law and (ake effect
upon completion of the canvass of voles by the supreme court._An initiative measure so
approved by the voters shall not be amended, annulled, repealed, set aside or suspended
by the legislature within 3 years from the date it takes effect.”

(Lmphasis added.)

64. ‘The Nevada Supreme Court has recognized that “[i]nitiative petitions must be kept
substantively intact; otherwise, the people’s voice would be obstructed. ., [I]nitiative legislation is not
subject to judicial tampering-the substance of an initiative petition should reflect the unadulterated will
of the people and should proceed, il at all, as originally proposed and signed. For this reason, our
constitution prevents the Legislature from changing or amending a proposed iniliative petition that is
under consideration.” Rogers v. FHeller, 117 Nev, 169, 178, 18 P.3d 1034,1039 40 (2001).

65.  BQ2 provides, “the Department shall adopt all regulations necessary or convenientto |
carry out the provisions of this chapter.” NRS 453D,200(1). This language does not canfer upon the
DoT unfettered or unbridled authority to do whatever it wishes without constraint. The Do’l” was not
delegaled the power to legislate amendments because this is initiative [cgislation. The Legislature itself
has no such authority with regard to NRS 453D until three years alter ils enactment under the
prohibition of Article 19, Section 2 of the Constitution of the State of Nevada.

66.  Where, as here, amendment of a voter-initiated law is temporally preclnded from
amendment for threc vears, the administrative agency may not medify the law.

67.  NRS 453D.200(1)} providces that “the Department shall adopt all regulations necessary or
convenient to carry out the provisions of this chapter.” The Court finds that the words “nceessary or
convenient” are susceptible 1o at least two rcasonable interpretations. This limitation applies only to

Regulations adopted by the DoT,
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68.  While the category of diversity is not specifically included in the language of BQ2, the
evidence presenied in the hearing demonstrates that a rational basis existed for the inclusion of this
category in the I'actors and the application.

69. The DoT's inclusion of the diversity category was implemented in a way that created a
process which was partial and subject to manipulation by applicants,

70. The DoT staff provided various applicants with different information as to what would
he utilized from this category and whether it would be used merely as a tichreaker or as a substantive
category.

71.  Based upon the evidence adduced, the Court finds that the Do’} sclectively discussed
with applicants or their agents the modification of the application related to physical address
information,

72.  The process was impacted by personal relationships in decisions related to the
requirements of the application and the ownership structures of competing applicants. This in and of
itselt is insulficient to void the process as urged by some of the Plaintif(s.

73.  The DoT disseminated various versions of the 2018 Retail Marijuana Application, one
of which was published on the DoT's website and required the applicant to provide an actual physical
Nevada address for the proposed marijuana cstablishment, and not a P.O. Box, (see Exhibit 5), whereas
an alternative version of the DoT's application form, which was not made publicly available and was
distributed to some, but not ali, of the applicants via a DoT listserv service, deleted the requirement that
applicants disclose an actual physical address for their propesed marijuana establishment. See Exhibit
SA.

74, The applicants were applying for conditional licensure, which would last for 1 year.

NAC 453D.282. The license was conditional based on the applicant’s gaining approval from local
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authorities on zoning and land use, the issuance of a business license, and the Department of Taxation
mspections of the marijuana establishment.

75, The DoT has only awarded conditional licenses which are subject to local government
approval rclated to zoning and planning and may approve a location change of an existing license, the
public safety apsects of the failure {o require an actual physical address can be cured prior {0 the award
of a final license.

76. By selectively eliminating the requircment to disclosc an actual physica! address for
each and every proposed retail reereational marijuana establishment, the DoT limited the ability of the
‘Temporary Employees to adequately assess graded criteria such as (i) prohibited proximity to schools
and certain other public facilitics, {ii) impact on the community, (iii) security, (iv) building plans, and
(v) other material considerations prescribed by the Regulations.

77.  The hiring of Temporary Lmployees was well within the DoT’s discretionary power.

78.  The cvidence establishes thal the DoT failed to properly train the Temporary
Employces. This is not an appropriate basis for the requested injunctive relief unless it makes the
grading process unfair.

79.  The DoT [ailed 10 establish any quality assurance or quality control of the grading donc
by Temporary Employees.'” This is not an appropriate basis {or the requested injunctive relief unless it
makes the grading process unfair.

80.  The DoT made licensure conditional for one year based on the grant of power to create
regulations that develop “[pJrocedures for the issuance, renewal, suspension, and revocation of a
license to operate a marijuana establishment.” NRS 453D.200(1)(a). This was within the DoT’s

discretion,

The Court makes ne detertnination as to the extent which the grading crrors alleged by MM and Live Free may be
subject to other appropriate writ practice related to those individualized issaes by the assigned department.

17
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81. Certain of Do'l”s actions related 1o the licensing process were nondiscretionary
medifications of BQ2’'s mandatory requirements. The evidence establishes DoT’s deviations
constituted arbitrary and capricious conduct without any rational basis for the deviation.

82.  The DoT’s decision to not require disclosure on the application and o not conduct
background checks of persons owning less than 5% prior to award of a conditional license is an
impermissible deviation from the mandatory language of BQ2, which mandated *“a background check
of each prospeclive owner, officer, and board member of a marijuana establishment license applicant.”
NRS 453D.200(6).

83, The argument that the requirement for each owner to comply with the application
process and background investigation is “unreasonably impracticable” is misplaced. The limitation of
unreasonably impracticable applied only to the Regulations not {o the language and compliance with
BQ2 itsell.

84.  Under the circumstances prescnted here, the Court concludes that ecrtain of the
Regulations created by the DoT are unreasonable, inconsistent with BQ2 and outside of any discretion
permitted to the DoT.

85.  The Dol acted beyond its scope of authority when it arbitrarily and capriciously
replaced the mandatory requirement of BQ2, for the background check of each prospective owner.
officer and hoard member with the 5% or greater standard in NAC 453.255(1). This decision by the
Do'l was not one they were permitted to make as it resulted in a modification of BQ2 in violation of
Article 19, Scction 2(3) of the Nevada Constitution.

86, As Plaintiffs have shown that the DoT clearly violated NRS Chapter 453D, the ¢laims
for declaratory relief, petition for writ of prohibition, and any other related claims is likely to succeed
on the merits.

87.  The balance of equitics weighs in favor of Plaintiffs.
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88.  “[N]Jo restraining order or preliminary injunction shall issue except upon the giving of
adequate sccurity hy the applicant, in such sum as the court deems proper, for the payment of such
costs and damages as may be incurred or suffered by any party who is found to be wrongfully enjoined
or restrained,” NRCP 65(d}.

89.  The DoT stands to suffer no appreciable losses and will suffer only minimal harm as a
result of an injunction.

60.  Therefore, a security bond already ordered in the amount of $400,000 is sufficient for
the issuance of this injunctive relief,'®
91. It any conclusions of law are properly findings of fact, they shall be treated as if

appropriately identified and designated.

/ i / { f
! / ; / /
/ I / { /
/ ; / / !
/ / { / /
/ / i / !
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! / / / /
/ ! / i/ /
/ / / / /
¢ / / / ¢
¢ / ¢ 7 /

' As discussed during the preliminary injunction hearing, the Court sets a separate evidentiary hearing on whether to

mmcrease the amount of this bond. That hearing is set for August 29, 2019, at 5:00 a.m.
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ORDER
I't IS HEREBY ADJUDGED ORDERED AND DECRERED thai Plaintifs’ Motions for

Preliminary Injunction are granted in part. |

The State is enjoined from conducting a final inspection of any of the conditional licenscs
issued in or about December 2018 who did not provide the identi ((cation of each prospeclive owner,
officer and board member as required by NRS 453D.200(6) pending a trial on the merits.

The 1ssuc of whether to increase the existing bond is set for hearing on August 29, 2019, at
9:00 an.

The parties in A786962 and A787004 are to appear for a Rule 16 conference September 9,

2019, at 9:00 am and submit their respective plans for discovery on an expedited schedule by noon on

September 6, 2019,

DATED this 23" day of August 2019.

Vo District Court J udge

ertificate of Scrvice

1 hereby certify that on thé date filed, this Order was electronically served, pursuant 1o
N.E.J.C.R. Rule 9, to all regi$tered parties in the Eighth Judicial Distnict Court Electranic I'iling

Program.

¥ Dan Kutinac

19 As Court Fxhibit 3 is a post-hearing submission by the Do, the parties may file objections undor briefs related to

-his fssue. Any issues related to the inclusion or exclusion from Lhis group will be heard Angust 29, 2019, at 9:00 am.
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David R. Koch (NV Bar #8830)
Steven B. Scow (NV Bar #9906)
Brody R. Wight (NV Bar #13615)
Daniel G. Scow (NV Bar #14614)
KOCH & SCOW LLC

11500 S. Eastern Ave., Suite 210
Henderson, Nevada 89052
Telephone: 702.318.5040
Facsimile: 702.318.5039
dkoch@kochscow.com

sscow@kochscow.com

Attorneys for Intervenor
Nevada Organic Remedies, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

SERENITY WELLNESS CENTER, LLC, et al.,

Plaintiffs,
VS.

STATE OF NEVADA, DEPARTMENT OF
TAXATION;

Defendant
and
NEVADA ORGANIC REMEDIES, LLC

Defendant-Intervenor

Defendant-Intervenor Nevada Organic Remedies, LLC (“NOR”) hereby responds
to the post-hearing submission from the State of Nevada Department of Taxation (the
“Department”) regarding completion of applications in accordance with NRS
453D.200(6), which has been admitted as the Court’s Exhibit 2. As shown in this
Response, NOR fully complied with the statute and applicable regulatory guidance, and
based on the information NOR has provided, the Department should have no

“question” regarding the ownership of NOR, which was accurately presented in its

applications in September 2018.

Case Number: A-19-786962-B

Electronically Filed
8/26/2019 1:57 PM
Steven D. Grierson

CLERK OF THE COU
L] w

Case No. A-19-786962-B
Dept. No. 11

NEVADA ORGANIC REMEDIES’
RESPONSE TO THE DEPARTMENT
OF TAXATION’S STATEMENT
REGARDING COMPLETENESS OF
APPLICATIONS WITH REFERENCE
TO NRS 453D.200(6)

Date: August 29, 2019
Time: 9:00 a.m.
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I RESPONSE TO THE DEPARTMENT’S SUBMISSION
NOR'’s ownership was fully disclosed in the Notice of Transfer of Interest letter
issued by the Department of Taxation (Hearing Exhibit 5026, attached here as Exhibit A)
and in the Organizational Chart (Hearing Exhibit 5025, attached here as Exhibit B), both
of which were submitted by NOR to the Department with its application in September

2018. As stated in those documents, the “Organizational Chart shows all owners,

officers, and board members of Nevada Organic Remedies, LLC.” (Ex. 5025 at DOT-
NVOrganic 001427).

As listed in the Organizational Chart submitted to the Department, NOR - the
Applicant — was owned by several listed individuals and by GGB Nevada LLC. Every
owner of NOR was expressly listed. GGB Nevada LLC is then in turn owned by Xanthic
Biopharma, Inc., but GGB Nevada LLC is the only entity that actually owns a portion of
NOR.

The Department already approved this ownership structure in the Notice of
Transfer of Interest approval letter that the Department prepared (Ex. A) It cannot now
come back and say that it has an unanswered “question,” when it has already given its
approval at the time that applications were submitted, and it has demonstrated its prior
knowledge of the approved ownership structure that was listed in NOR'’s application.

Even MM Development’s own rogue pocket brief (now reclassified as an
“objection”) admits that NOR is owned by GGB Nevada LLC when it wrongly contends
that, “NOR did not disclose its owner (GGB Nevada)...” (MM Dev. Brief at pg. 9:21-24.)
Thus, even MM Development understands that GGB Nevada is an owner of NOR, and
its faulty claim regarding disclosure is directly contradicted by NOR’s Organizational
Chart and Transfer of Interest approval letter contained in the application. (See Exs. A
and B.) Accordingly, NOR provided all necessary information necessary in its
application, and it fully complied with all statutory and regulatory guidance provided in

NRS 453D.200(6) and accompanying regulations.
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A. NOR Fully Disclosed Its Ownership on Its Application

The Department states in its disclosure that it “could not eliminate a question”
regarding the completeness of NOR'’s application regarding the identification of its
owners. NOR believes that the Department should be the entity that addresses and
answers this question now, as the information provided and attested to by NOR answers
the Department’s question, but the Department has refused to answer the question as it
has done for each of the other successful applicants, including those who did not even
intervene here and presumably provided no additional information for the Department
to consider in sending its post-hearing submission.

The Department is expressly tasked with processing “complete” applications and
to determine whether applications are “complete and in compliance” with the applicable
regulations. See NRS 453D.210(4) and NAC 453D.272(1). It is therefore up to the
Department to consider the information submitted and attested to by NOR, and NOR
contends that the information submitted answers the Department’s question and fully
complies with the statute. The fact that the Department has already approved this
information with its Notice of Transfer of Interest letter demonstrates that the
Department has considered the information to be complete. In its application, NOR
expressly stated that “this ownership structure was approved by the Department of
Taxation on August 20, 2018....[and] the Department was provided notice of the officers
of the Company on August 31, 2018 and September 7, 2018.” (Ex. B at DOT-NVOrganic
001427). For the Department to have received and approved the ownership information
and now to state that there is a “question” about the information nearly one year later is
improper.

NRS 453D.200(6) provides that the Department “shall conduct a background
check of each prospective owner, officer, and board member of a marijuana
establishment license applicant.” NOR’s Organizational Chart (Ex. B), provides a

complete list of the entire ownership interest in NOR sufficient for the Department to
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conduct such background checks. NOR is a limited liability company and as such, it is
owned by its “members.” See, NRS 86.081.

The chart provided in NOR’s applications lists all owners/members of NOR and
even provides the percentage of ownership of each owner at the time of the application.
GGB Nevada, LLC owned 95% of NOR, Andrew Jolley owned 2.2%, Stephen Byrne
owned 1.7%, Patrick Byrne owned 0.5%, Harvest Dispensaries owned 0.5%, and Darren
Petersen owned 0.1%. As indicated, NOR fully disclosed all ownership of NOR, even
including owners of less than 5% of the company even though the regulations at issue
did not require the listing of these minor owners. Moreover, NOR provided all
information necessary for the Department to fulfill its duties to conduct background
checks of all NOR’s owners by providing agent cards for all the individual owners and
by providing the corporate structure of GGB's corporate parent, Xanthic Biopharma,
Inc., in compliance with NAC 453D.250(2).

Nothing in the application, the statute, or the Court’s order filed on August 23,
2019, suggested that NOR was required to further break down the ownership of NOR'’s
member owners if those owners were corporate entities. Nothing required NOR to break
down ownership of companies that owned portions of parent companies, or the
companies that own portions of those companies that owned portions of parent
companies. If such were the requirement, the cascade of ownership checks could be
endless.

This interpretation of ownership was adopted by all applicants, as multiple
plaintiffs in this proceeding provided exactly the same information with respect to their
structure. For example, MM Development’s organizational chart provides the names of
the companies owning MM Development, their officers and board members, as well as
the individuals with major ownership interests in the company. (See Hearing Exhibit 20,
at DOT-MMO000787, attached here as Exhibit C.) After identifying MM Development
Company, Inc. as “THIS ENTITY APPLYING FOR LICENSES”, it goes on to show that

the applicant is owned by Planet 13 Holdings, Inc., which is in turn owned by
4-
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unidentified “Investors, Public Stockholders (none > 5% individually) 29.2453%.” MM
Development listed its direct owner and did not list minor stockholders of the
subsequent parent company, as it also was not required to do so.

Plaintiffs Serenity Wellness Center LLC was in the same boat. As demonstrated
during the hearing, Serenity’s organizational structure in its application showed that it
was owned by “Alternative Solutions LLC”, which was then owned in turn by “CLS
Holdings USA, Inc.” (Hearing Ex. 5033, attached here as Ex. D.) Serenity then
submitted a list of ownership that only “included information from a few significant
stockholders that were part of the previous ownership group.” (Hearing Ex. 5035,
attached here as Ex. E.) Serenity has never claimed that it submitted every owner of
each of these parent entities for background checks. That's because it did not. These
parties followed the same process and made the same disclosures, and thus, any claim of
irreparable harm for parties such as these is invalid. Plaintiffs cannot claim prejudice or
harm based upon the Department’s usage of a standard that the Plaintiffs’ themselves
relied upon in submitting applications.

If the Court interprets the language of the statute literally, as it has chosen to do
in the context of requiring background checks of “each owner,” then this literal
interpretation must also be applied to the “owner” of the applicant, which can only go
up one level and not result in subsequent subjective determinations of how many levels
of ownership above the immediate owner would be reviewed. If additional ownership
were checked, this would violate the statute, which does not define “owner” and does
not identify majority, partial, or full subsequent ownership as a condition.

NOR'’s application thus fully complied by providing all information necessary for
the Department to conduct background checks in compliance with the law. Were the
Department to require any further information, NOR would have provided that
information. As it stands, NOR provided everything that was necessary and fully

complied with the statute and regulation.
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B. The Department Is Tasked with Compliance with NRS 453D.200(6), Not

Applicants

NRS 453D.200(6) mandates that the Department conduct background checks on
the prospective owners, officers, and board members of applicants for a marijuana
establishment. That statute does not mandate that an applicant take any action, and it
does not state what information must be included in an application. Under no
circumstances can an applicant fail to “comply” with NRS 453D.200(6). Once
information is submitted, the Department can conduct background checks, and if it
needs additional information, it can request such information from the applicant. If
there is an issue with a background check of an owner, officer, or board member that is
performed, the Department is required to “provide notice to the applicant and give the
applicant an opportunity to revise its application.” NAC 453D.272(6).

NOR objects to any allusion in the Department’s submission, the objections of
any other parties, and of the Court’s August 23, 2019 Order that suggests that NOR
failed to comply with NRS 453D.200(6) or that NOR submitted an incomplete
application for failure to comply with NRS 453D.200(6). NOR followed the instructions
given to it. Any failure of compliance is solely the fault of the Department. NOR should
not be placed in a position where it is treated any differently than any other applicant in
regard to the injunction because it acted no differently than any other applicant.

C. The Requirement for “Prospective” Owners to Be Background Checked

Precludes Freezing an Ownership Date as of the Date of Applications

NOR further objects to the Court’s recent request that the Department provide
only information of ownership frozen on the application date, as the statute expressly
states that the Department is to conduct background checks of each “prospective
owner.” When an applicant is already underway with a transaction to sell the company,
“prospective” (i.e., “future”) owners are certainly being contemplated. In the last few
days of the preliminary injunction hearing, when it appeared as though the Court was

concerned about the background check issue, certain of the defendant-intervenors
-6-
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explained that even though they are now owned by publicly-traded companies, they
were not yet owned by the publicly-traded companies when submitting their
application. The implication in this argument is that there was no need to disclose their
prospective owners in the application in order for the Department to have the
information necessary to comply with NRS 453D.200(6). The Department appears to
have improperly accepted this false construction in its submission by accepting a list of
owners only as of the date of the application, when “prospective owners” were clearly
required to be provided at the time of the application.

If “public safety” is the concern that background checks are meant to address,
then it would be absurd to allow a company to freeze its ownership list as of the date of
the application when it has a deal in place to sell itself to criminals who will take over
the business immediately upon the license being awarded. To decide otherwise would
effectively result in the same nightmare scenario that plaintiffs have waxed on about
during the hearing, e.g., if the Sinaloa cartel were to become an “owner” after
applications are due without any ability to check the backgrounds of these new owners.
Such a result would be absurd and contravene the entire purpose of the statute.

For the record, NOR does not believe any other successful applicant acted in any
way other than in full compliance with the requirements of the application and the law,
as it believes the Departments adoption of NAC 453D.255 was an appropriate
interpretation of the ownership statute, but NOR should not be treated any differently
than other applicants now owned by publicly-traded companies just because of the
timing of the transfer of ownership.

D. The Defendant-Intervenors Should Not Be Treated Any Differently Than

Conditional Licensees That Did Not Intervene

Finally, throughout the months” long hearing on the motion for preliminary
injunction, the applications and ownership structure of all the defendant-intervenors
have been heavily scrutinized, and, as a result, the Department’s disclosures erroneously

indicated that there was some question as to the ownership of certain defendant-
7-
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intervenors such as NOR. There were, however, several successful applicants that did
not intervene, and the Department has apparently made no attempt to re-scrutinize
those applications of non-intervening parties. At no point in the hearing has any party
seen any portion of those applicants” applications, and no party has any idea whether or
not they actually listed all their owners, officers, and board members in their
applications.

As a result, the winning applicants that did not intervene are now being treated
much differently than those who chose to intervene. In effect, the non-intervenors have
been given a free pass and none will face the prospect of an injunction. The result is
inequitable and punishes parties such as NOR for electing to intervene to protect their
rights. Not only have the non-intervenors received a free ride from those actually willing
to defend the application process, but they ended up facing no risk from their free ride.
NOR objects to the disparate treatment as inequitable and improper.

II. CONCLUSION

For the reasons set forth above, NOR provided all information required by NRS
453D at the time it submitted its applications in September 2018, and the Department
should be permitted to move forward with conducting final inspections for NOR’s

establishments.

KOCH & SCOW, LLC

By: /s/ David R. Koch
David R. Koch
Attorneys for Defendant-Intervenor
Nevada Organic Remedies LLC
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CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury, that I am over the age of
eighteen (18) years, and I am not a party to, nor interested in, this action. I certify
that on August 26, 2019, I caused the foregoing document entitled: NEVADA
ORGANIC REMEDIES’ RESPONSE TO THE DEPARTMENT OF
TAXATION’S STATEMENT REGARDING COMPLETENESS OF
APPLICATIONS WITH REFERENCE TO NRS 453D.200(6) to be served as
follows:

[X] Pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through
the Eighth Judicial District court’s electronic filing system, with the date
and time of the electronic service substituted for the date and place of
deposit in in the mail; and/or;

[ ] Dby placing same to be deposited for mailing in the United States
Mail, in a sealed envelope upon which first class postage was
prepaid in Henderson, Nevada; and/ or

[ ] Pursuantto EDCR 7.26, to be sent via facsimile; and /or

[ ] hand-delivered to the attorney(s) listed below at the address
indicated below;

[ ] tobe delivered overnight via an overnight delivery service in lieu of
delivery by mail to the addressee (s); and or:

[ ] Dy electronic mailing to:

Serenity Wellness Center, LLC:
ShaLinda Creer (screer@gcmaslaw.com)

Nevada Organic Remedies LLC:

David Koch (dkoch@kochscow.com)

Steven Scow (sscow@kochscow.com)

Brody Wight (bwight@kochscow.com)

Andrea Eshenbaugh - Legal Assistant (aeshenbaugh@kochscow.com)
Daniel Scow (dscow@kochscow.com)

Integral Associates, LLC d/b/a Essence Cannabis Dispensaries:
MGA Docketing (docket@mgalaw.com)

Lone Mountain Partners, LLC:

Eric Hone (eric@hllawgroup.com)

Jamie Zimmerman (jamie@hllawgroup.com)
Bobbye Donaldson (bobbye@hllawgroup.com)
Moorea Katz (moorea@hllawgroup.com)

Margaret McLetchie (maggie@nvlitigation.com)
Cami Perkins, Esq. (cperkins@nevadafirm.com)

Executed on August 26, 2019 at Henderson, Nevada.
/s/  Andrea Eshenbaugh
Andrea Eshenbaugh
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STATE OF NEVADA

RENO OFFICE
DEPARTMENT OF TAXATION 4500 Kietzke Lane
Web Site: https:/itax.nv.gov AL Suto 235
1550 Coilege Parkway, Sulte 115 Phone: (775) 667-6839
Carson City, Navada 89706-7937 Fax: (775)688-1303
Phene: (775) 684-2000 Fax: (775) 684-2020
LAS VEGAS OFFICE HENDERSON OFFICE
JAMES DEVOLLD Grant Sawyer Office Building, Sulle1300 2550 Paseo Verde Parkway, Sulte 180
Chair, Nevada Tax Commission §55 E. Washington Avenue Henderson, Nevada 88074
BILL ANDERSON Las Vegas, Nevada 63101 Phone: (702) 486-2300
Execuilve Diraclor Phone: (702) 486-2300 Fax: (702) 4862373 Fax: (702) 486-3377

August 20, 2018

Ms. Amanda Connor
Nevada Organic Remedies, LLC
710 Coronado Center Dr. Suite 121

Henderson, NV 89052

State of Nevada Application ID Number: MME Certificate C094 ~ 88242054656300627601
ME License #1018539646-002-CUL
MME Certificate D152 - 02441426022753521200
ME License # 1018539646-001-DIP
MME Certificate P063 — 72792951478780009507
ME License # 1018539646-002-PRO
ME License T056 # 1018539646-002-DIT

Subject: MME Ownership Change
Dear Ms. Connor,

Your Notice of Transfer of Interest pertaining to the ownership of the above referenced MME(s) has been
reviewed and APPROVED. Effective immediately, your MME(s) and ownership Schedule of Interest is
recorded as follows;

Name % Held
GGB Nevada, LLC 95.00%
Xanthic Biopharma, Inc.

Board Members;

- Jean Schottenstein

- Peter Horvath

- Stephen Stoute

- Carli Posner, Chairman

- Timothy Moore,CEO

- Igor Galitsky, President

- Marc Lehmann, Board Member

- David Bhumgara, CFO

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY
DOT-NVOrganic000096

5.2.7. Tab Vil - Page 48 of 49
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Officers:

- Igor Galitsky

- Timothy Moore,CEQ

- David Bhumgara, CFO
- Carli Posner, Chairman

Andrew M, Jolley 2.20%

Stephen J. Byme 1.70%

Patrick G. Byrne 0.50%

Harvest Dispensaries, Cultivation & Kitchen Consultants, LLC 0.50%
Liesl Sicz

Darren C. Petersen 0.10%

Total 100.00%

Please feel free to contact us at marijuana@tax.state.nv.us if you have any questions.

Sincerely,

I Y

Steve Gilbert, Program Manager I1
Department of Taxation, Marijuana Enforcement Division

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY
DOT-NVOrganic000097

5.2.7. Tab VII - Page 49 of 49
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ORGANIZATIONAL
CHARTS
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5.2.10.1. An organizational chart showing all owners, officers, and board members of
the recreational marijuana establishment, including percentage of ownership for each

individual.

The following Organizational Chart shows all owners, officers and board members of Nevada
Organic Remedies LLC (“NOR™).! This chart is also provided in larger size in Exhibit A:

Organizational Chart and Ownership Structure.

Nevada Organic Remedies LLC
{t.094, D152, PUbY, 1US)

GGB Nevada LLC
{95% of Nevada Organic
Rentection 11C}

——
~N

Andrew M. Jolley,

\ J -

CEQ
(2.7% of Nevada Drganic
Remedies LLC}

4 Harvest Dispensarics, N

{1.7% of Nevada Organic 10.5% of Nevada Organic (0.1% uf Nevods Orgasiic

o

Cultivation, and Kitchen
Consultants LLC
{0.5% of Nevada Organis.

Remedics LLC) Y,

Xanthic Biopharma
tnc.— publicly traded
(100% of GGB Nevada

h

L

H Lics! Sicz

Xanthic Biopharma Inc, Board Members

Jean Schottenstein }[ Peter Horvath ‘;[ Stephen Stoute J[ Marc Lehmann J

‘![ Timothy D. Moore H David Bhurngamj

1

{100% of Harvest
Dispensaries,
Cultivation, and Kitchen

\ C i)

S‘ Director of Marketing

ue) ([ catiposner  }[  igor Galitsky
Ne—_—
- -! Xanthic Biopharma Inc. Officers
[ Carli Posner
Officer [Chawman)
Nevada Organic Remedies LLC Officers
" Brandon Wiegand ® | Ed Kistner
i Chief Compliance ! ! Chief Operations
i Officer it Officer .
[ +—

. Kim Lester 1 i Courtney Barker ; ¢ -
i Director of Human ; Director of .
‘ Resgurces H Purchasing i

i Chief Financial Officer

Jeanine Terrance
Director of Finance

NOR is a robust organization with oversight, governance and support provided by owners, board
members and officers. Due to the size of the organization, multiple charts have been provided in
this section in an effort to clearly illustrate not only the Company’s ownership, but the operational
structure of the company leadership team and the retail store organizational structure. Collectively,
these sub-sections and exhibits provide a wholistic view of the Company’s ownership and

operational structure and are referenced here for clarity:

1. Organizational Chart and Ownership Structure. This section and the associated exhibit
(Exhibit A: Organizational Chart and Ownership Structure) outline NOR’s organizational

! Please note this ownership structure was approved by the Department of Taxation on August 20, 2018 (see
attached letter Exhibit E). Please note the Department was provided notice of the officers of the Company on

August 31, 2018 and September 7, 2018 (see attached letters Exhibit E).

HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLYD - OReid0 1427
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Exhibit A: Organizational Chart and Ownership Structure
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Nevada Organic Remedies LLC
{C094, D152, PO63, TOS6)

-

J

) Andrew M‘ Jolley Harvest Dispensaries,
GGB Nevada LLC £ : ’ Stephen J. Byrne Patrick G. Byrne Darren C. Petersen Cultivation, and Kitchen
(95% of Nevada Organic CEO i {1.7% of Nevada Organic (0.5% of Nevada Organic (0.1% of Nevada Organic Consultants LLC
Remedies LLC) (2'2%R°;N‘;Yadi£'igamc Remedies LLC) Remedies LLC) Remedies LLC) (0.5% of Nevada Organic
Y, emedies \_ Remedies LLC)
Xanthic Biopha rm? -—bl Xanthic Biopharma Inc. Board Members I (" Lies! Sicz
Inc.— publicly traded [ Jean Schottenstein ][ Peter Horvath ] [ Stephen Stoute j[ Marc Lehmann ] (129% of 222’:5'
{100% of GGB Nevada o M
LLC) [ Carli Posner ][ Igor Galitsky ][ Timothy D. Moore ][ David Bhumgara ] Cultivation, and Kitchen
J Consultants LLC)
—-——>| Xanthic Biopharma Inc. Officers l
[ Carli Posner ] Igor Galitsky ] Timothy D. Moore ][ David Bhumgara ]
Officer (Chairman) Officer (President) Officer (CEQ) Officer (CFQ)
Nevada Organic Remedies LLC Officers
Bl;:ahr)t:i%n Wllfegand Ch'EC: glstngr Kent Kiffner Dan Zarrella Steve Little
e O?ﬁnc'tsrmnce e sziztlons General Counsel Director of Marketing Chief Financial Officer
g Y 3 v
Kim Lester Courtney Barker T ;
Director of Human Director of (;h ris VleEl’S. Jganlne Ter.rance
Resources Purchasing Director of Retail Director of Finance
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Beneficial Owners / Stockholders

Robert Groesbeck®, Esq. - 33.2547%
Larry Scheffler® - 33.2547%
Christopher B. Wren* - 4.2453%
Public Stockholders, none >5% I dually -29.2453%

100%

Planet 13 Holdings, Inc.

(a Canadian public corporation fisted on CSE)

Planet 13 Board Members (all
holding agent cards)

Robert Groesbeck®, 33,2547%, Esq., co-Chair
Larry Scheffler*® , 33.2547%, co-Chair

Marc E. Lustlg, 0.22%, Director

James G. Wilson, 0.22%, Director

Michael D. Harman®, 0.23%, CPA, Director

Planet 13 Officers
(all holding agent cards)

Robert Groesbeck®, 33.2547%, Esq., co-CEO
Larry Scheffler®, 33.2547%, co-CEO

Dennis Logan, 0.33%, CPA, CFO

Chiristopher Wren*, 4.2453%, VP of Operations
William Vargas®, 0.33%, CPA, VP of Finance

Lelghton Koehler®, 0.18%, Esq., CPA, General Counsel
Tanya Lupien®, 0.44%, VP of Sales & Marketing

Stephen Markle®, 0.20%, VP of Production

100%

A

MM Development Company, Inc.

(a Nevada d: and current ticense holder with
itiple Nevada cul and y licenses)

THIS ENTITY APPLYING FOR
LICENSES

MM Dev. Board Members (all
holding agent cards)

Robert Groesbeck®, 33.2547%, Esq., Director, co-Chair
Larry Scheffler®, 33.2547%, Director, co-Chair
Adrienne O'Neal®, 0%, MS, MFT, Director

William Vargas®, 0.33%, CPA, Director

Leighton Koehler®, 0.18%, Esq., CPA, Director

MM Dev. Officers
(all holding agent cards)

Robert beck®, 33.2547%, Esq., co-President

Larry Scheffler*, 33.2547%, co-President

William Vargas®, 0.33%, CPA, Treasurer, VP of Finance

Leighton Koehler®, 0.18%, Esq., CPA, General Counsel, Secretary
Tanya Lupien®, 0.44%, VP of Sales & Marketing

Christopher Wren*, 4.2453%, VP of Operations

Stephen Markle®, 0.20%, VP of Production

Note, 6l PSeEB RIS RPARAPLRLE TEDS

DOT-MM000787
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Board Chairman / CEQ;

Board Member:
Board Member;

Chlef Financial Officer:

CLS Holdings USA, Ine.
National Parent Company
100% Owner of Nevada Operations
(Pending Ownership Transfer

Alternative Solutions LLC
Nevada Parent Company
100% Owner of Serenity Weliness Center, LLC and
related entities, Serenity Welliness Growers, LLC and
Serenity Wellness Products, LLC

Oparations Managed By:

!!! ! !0'!01111!01'

Serenity Wellness Center, LLC
dba Oasis Cannabls

Retail Dispensary
ME Code: D024

N

Serenity Wellness Products,
LLC dba City Trees

Manufacturing and Distribution
ME Codes: P024 and T073

Serenity Wellness Growers,
LLC dba City Trees

Cultivation
ME Code: C039

e — - ——

l

Dlrec'orol! rallnns
l!a!a o'!ecur!

———

Wholesale Operations

DOT-Serenity000092
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3.2.3 Tab ITJ - Applicant Information Sheet
s OASIS

7 CANNAZIS
==IS2¥ DISFENSARY

Serenity Wellness Center LLC
DBA Oasis Cannabis
1800 Industrial Road, Suite 180

Las Vegas, NV 89102
702

September 13, 2018

Nevada Department of Taxation
555 E Washington Avenue #1300
Las Vegas, NV 89101

Re: Pending Ownership Transfer During Retail Store Application Period
Dear Madam or Sir:

CLS Holdings USA, Inc., a publitly traded company listed 2s CLSH on the OTCQB exchange, recently
acquired 100% of the membershin interests in Serenity Wellness Center, LLC DBA Oasis Cannzbis. The
ownership transfer request has been submitted to the Department of Taxation in accordance with
applicable laws and procedures, but it was still pending review when this application was submitted.
Please note that the application was submitted 2s if the pending transier had already been approved, in
expectation that the transfer will be completed prior 10 or at the time of the final scoring and ranking of
retail store applications.

All the former owners and founders of Oasis Cannabis are now stockholders in CLSH, and together they
own about 29% of the outstanding shares of the public company, We have included information from 3
few significant stockholders that were part of the previous ownership group. The stockholders who

owner information contained in this application relates to officers and board members

CLSH retained me,-- the CEO and Co-Founder of Qasis Cannabis, when they appointed
me as the CEO of their newly acquired Nevada operations. | will serve in the same capacity as the
primary operator in Nevada, overseeing all aspects of the dispensary, cultivation, and production
operations, CLSH also retained the team of 60+ employees and managers that currently work for the
organization.

Respectfully,

CEO / Co-Founder
Dasis Cannabis

DOT-Serenity000005
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Skip to Main Content Logout My Account Search Menu New District Criminal/Civil Search Refine
Search Close

Location : District Courts |Images Help

REGISTER OF ACTIONS
Cask No. A-19-786962-B

Serenity Wellness Center LLC, Plaintiff(s) vs. State of Nevada  § Case Type: Other Business Court
Department of Taxation, Defendant(s) § YPE: Matters

§ Date Filed: 01/04/2019

§ Location: Department 11

§ Cross-Reference Case A786962

§ Number:

§ Supreme Court No.: 79668

PARTY INFORMATION

Lead Attorneys

Counter Cheyenne Medical, LLC Dennis M Prince
Counter Commerce Park Medical, LLC Dennis M Prince
Counter CPCM Holdings, LLC Dennis M Prince
Counter Essence Henderson, LLC Dennis M Prince
Counter Essence Tropicana, LLC Dennis M Prince
Counter Integral Associates, LLC Dennis M Prince
Counter Fidelis Holdings, LLC Dominic P. Gentile
Counter GBS Nevada Partners, LLC Dominic P. Gentile
Counter Gravitas Nevada, LLC Dominic P. Gentile
Counter Medifarm, LLC Dominic P. Gentile
Counter Nevada Holistic Medicine, LLC Dominic P. Gentile
Counter Nevada Pure, LLC Dominic P. Gentile
Counter Nuleaf Incline Dispensary, LLC Dominic P. Gentile
Counter Paradise Wellness Center, LLC Dominic P. Gentile
Counter Serenity Wellness Center LLC Dominic P. Gentile
Counter TGIG, LLC Dominic P. Gentile
Counter Tryke Companies Reno, LLC Dominic P. Gentile
Counter Tryke Companies SO NV, LLC Dominic P. Gentile
Defendant

http://172.29.28.187/CaseDetail.aspx?CaselD=11923940&Hearing] D=200073688&Singl... 10/24/2019
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Intervenor

Intervenor

Intervenor

Intervenor

Intervenor

Intervenor

Intervenor

Intervenor

Intervenor

Intervenor

Other

Other

Other

Other

Other

Other

Plaintiff

Plaintiff

Plaintiff

Plaintiff

Plaintiff

Plaintiff

Plaintiff

State of Nevada Department of
Taxation

Cheyenne Medical, LLC

Clear River, LLC

Commerce Park Medical, LLC

CPCM Holdings, LLC

Essence Henderson, LLC

Essence Tropicana, LLC

GreenMart of Nevada NLV LLC

Helping Hands Wellness Center Inc

Integral Associates, LLC

Lone Mountain Partners, LLC

Compassionate Team of Las Vegas

LLC

Greenmart of Nevada NLV LLC's

LivFree Wellness, LLC

MM Development Company, Inc.

MM Development Company, Inc.

Nevada Organic Remedies LLC

Fidelis Holdings, LLC

GBS Nevada Partners, LLC

Gravitas Nevada, LLC

Medifarm IV LLC

Medifarm, LLC

Nevada Holistic Medicine, LLC

Nevada Pure, LLC
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Robert E. Werbicky
Retained

Dennis M Prince

J. Rusty Graf

Dennis M Prince
Dennis M Prince
Dennis M Prince
Dennis M Prince
Margaret A. McLetchie
Jared B Kahn

Dennis M Prince

Eric D. Hone

Daniel S. Simon, ESQ
Retained

Margaret A. McLetchie
Nathanael R. Rulis, ESQ
Nathanael R. Rulis, ESQ
Nathanael R. Rulis, ESQ
David Koch

Dominic P. Gentile
Dominic P. Gentile

Dominic P. Gentile

Dominic P. Gentile

Dominic P. Gentile

http://172.29.28.187/CaseDetail.aspx?CaselD=11923940&Hearing] D=200073688&Singl... 10/24/2019
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Plaintiff

Plaintiff

Plaintiff

Plaintiff

Plaintiff

Nuleaf Incline Dispensary, LLC

Serenity Wellness Center LLC

TGIG, LLC

Tryke Companies Reno, LLC

Tryke Companies SO NV, LLC

Subpoena'd Connor, Amanda N

Subpoena'd Cronkite, Kara

Subpoena'd Gilbert, Steve

Subpoena'd Hernandez, Damon
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Dominic P. Gentile
DatainaAd

Dominic P. Gentile

Dominic P. Gentile
Dominic P. Gentile
Dominic P. Gentile
Dominic P. Gentile

Derek Connor

EVENTS & ORDERS OF THE COURT

08/29/2019

All Pending Motions (9:00 AM) (Judicial Officer Gonzalez, Elizabeth)

Minutes
08/29/2019 9:00 AM

- PLAINTIFF NEVADA WELLNESS CENTER'S MOTION
REGARDING COMPLIANCE WITH PHYSICAL ADDRESS
REQUIREMENTS OF NRS 453D.210(5)(B), NAC 453D265(1)
(B), AND NAC 453D.268(2)(E)...OBJECTIONS TO STATE OF
NEVADA DEPARTMENT OF TAXATION'S RESPONSE TO
COURT'S QUESTION ON NRS 453D.200(6) APPEARANCES
CONTINUED: Attorney William Kemp and Attorney Nathanael
Rulis for the Plaintiffs in A-18-785818-W - MM Development
Company, Inc. vs. State of Nevada, Department of Taxation
(Department VIl case); Attorney Adam Bult and Attorney
Maximilien Fetaz for the Plaintiffs in A-19-787004-B - ETW
Management Group LLC vs. Nevada Dept of Taxation
(Department XI case); Attorney Theodore Parker for the
Plaintiff in A-19-787540-W - Nevada Wellness Center, LLC vs.
State of Nevada, Department of Taxation (Department XVIII
case). Ms. Shell participated by telephone. Court advised that
after it released its Findings of Fact and Conclusions of Law a
copy was sent to each of the judges that are not in business
court, notifying the judges that this Court has completed the
hearing on the preliminary injunction and that they are to
handle the remainder of their cases; the Court has not heard
from any of them. Court further inquired as to whether there
would be any objection to advancing Lone Mountain's Motion
to Strike, which was set for August 30th. Mr. Kemp stated they
would like to file an Opposition. Mr. Gentile advised he did not
file a written joinder to Mr. Parker's motion that is on today's
calendar, so for the record they join. COURT FURTHER
NOTED it will address the BOND issue today. Following
arguments by counsel, COURT ORDERED as follows:
PLAINTIFF NEVADA WELLNESS CENTER'S MOTION
REGARDING COMPLIANCE WITH PHYSICAL ADDRESS
REQUIREMENTS OF NRS 453D.210(5)(B), NAC 453D265(1)
(B), AND NAC 453D.268(2)(E): Everyone who participated in

http://172.29.28.187/CaseDetail.aspx?CaselD=11923940&Hearing] D=200073688&Singl... 10/24/2019
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the hearing process recognizes that the process used by the
Nevada Department of Taxation was flawed; it was adversely
impacted by changing the physical address location midstream
in the application distribution process; given the Nevada
Supreme Court's Decision in the NuLeaf case, the Court
DENIES the motion. OBJECTIONS TO STATE OF NEVADA
DEPARTMENT OF TAXATION'S RESPONSE TO COURT'S
QUESTION ON NRS 453D.200(6): The question the Court
asked the Department of Taxation at the conclusion of
arguments was made based on a suggestion by one of the
Defendants in Intervention that a narrower scope for injunctive
relief might be appropriate. The question the Court asked was
which successful applicants completed the application in
compliance with NRS 453D.200(6) at the time the application
was filed in September 2018. Because the Court did not have
unredacted versions of the applications for all applicants, it was
impossible and it remains impossible for the Court to make a
determination, which is why the Court has asked the State to
make that determination since that is within their records. The
standard on injunctive relief is different from the standard that
the parties will face at trial or at summary judgment if this
matter should proceed, and based on the limited information
that was provided to the parties through disclosures as part of
the injunctive relief hearing, there was a hearing based on what
the Court would characterize as extremely limited information,
the Court is NOT GRANTING any affirmative relief to Clear
River as requested, because that was not the purpose of this
hearing. The Court previously made the determination that it
would exclude applicants who properly completed the
applications in accordance with NRS 453D.200(6) at the time
the application was filed in September 2018. The applicants
who fit into that category based upon the State's email to the
Court are those in the first and second tier as identified by the
State. While the Court understands the argument of some of
the parties that certain other information was available that
may not be within the scope of the Court's question, the Court's
question was limited for a reason. Those in the third category
will be subject to injunctive relief which is described in page 24
of the Findings of Fact and Conclusions of Law; those in the
first and second category will be excluded from that relief. Any
request for modifications by the State based on the State's
review of the applications that were submitted by the applicant
during the application period will be submitted by motion by the
State, and all of the parties will have opportunities to submit
briefs and argument that they think are appropriate. The Court
is not precluding the State from making any other
determinations in this very flawed process. The State will
determine how to handle any corrections to this process. Any
issues should be directed to the Department based on
information that was in the applications at the time. The Court
is not going to do the goose gander analysis urged upon the
Court by one of the parties under the Whitehead decision.
BOND: Mr. Kemp advised the Court of the availability of Mr.
Gentile's expert. Court noted it has received no briefing on the
bond. Arguments by Mr. Kahn, Mr. Koch, Mr. Hone, Mr. Prince,
Mr. Gentile, and Mr. Kemp. COURT ORDERED, while it
appreciates comments from all counsel related to the amount
of the bond, the risks of businesses actually opening prior to
trial in this matter as well as the risks of any business that is a
start-up or new location make it difficult for the Court to place a
value on the income stream of any of those entities, which is
what the bond needs to be based on, as losses suffered as a
result of injunctive relief. For that reason, the Court SETS a fair
BOND of $5 million TO BE POSTED in ten (10) days. Mr. Koch
argued the $5 million should be posted in each of the cases.
COURT ORDERED it is only being posted in the business
court cases, collectively. This does not include the amount
previously posted. 9-9-19 9:00 AM MANDATORY RULE 16
CONFERENCE CLERK'S NOTE: Following this proceeding,
Lone Mountain Partners, LLC's Motion to Strike MM
Development Company, Inc. and Livfree Wellness, LLC's
Objection to State's Response Regarding Compliance with
NRS 453D.200(6) on Order Shortening Time, originally set for
Friday, August 30th VACATED per counsel's request.

http://172.29.28.187/CaseDetail.aspx?CaselD=11923940&Hearing] D=200073688&Singl... 10/24/2019
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Parties Present
Return to Register of Actions
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David R. Koch (NV Bar #8830)
Steven B. Scow (NV Bar #9906)
Brody R. Wight (NV Bar #13615)
Daniel G. Scow (NV Bar #14614)
KOCH & SCOW LLC

11500 S. Eastern Ave., Suite 210
Henderson, Nevada 89052
Telephone: 702.318.5040
Facsimile: 702.318.5039
dkoch@kochscow.com

sscow@kochscow.com

Attorneys for Intervenor
Nevada Organic Remedies, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

SERENITY WELLNESS CENTER, LLC, a
Nevada limited liability company, TGIG, LLC,
a Nevada limited liability company, NULEAF
INCLINE DISPENSARY, LLC, a Nevada
limited liability company, NEVADA
HOLISTIC MEDICINE, LLC, a Nevada limited
liability company, TRYKE COMPANIES SO
NV, LLC, a Nevada limited liability company,
TRYKE COMPANIES RENO, LLC, a Nevada
limited liability company, PARADISE
WELLNESS CENTER, LLC, a Nevada limited
liability company, GBS NEVADA PARTNERS,
LLC, a Nevada limited liability company,
FIDELIS HOLDINGS, LLC, a Nevada limited
liability company, GRAVITAS NEVADA, LLC,
a Nevada limited liability company, NEVADA
PURE, LLC, a Nevada limited liability
company, MEDIFARM, LLC a Nevada limited
liability company, DOE PLAINTIFFS I through
X; and ROE ENTITY PLAINTIFFS I through X,

Plaintiffs,
Vs.

STATE OF NEVADA, DEPARTMENT OF
TAXATION;

Defendant
and

NEVADA ORGANIC REMEDIES, LLC

Defendant-Intervenor

Case Number: A-19-786962-B

Case No.
Dept. No.

NEVADA ORGANIC REMEDIES,
LLC’S NOTICE OF APPEAL

A-19-786962-B

11

Electronically Filed
9/19/2019 1:26 PM
Steven D. Grierson

CLER[ OF THE COUE I;

AA 006951



O o0 N N R~ WD =

N N NN N N N N N = e e e e e e e
o N O n A WD = O O 0NN B, WD = O

Notice is hereby given that Nevada Organic Remedies, LLC appeals to the Supreme
Court of Nevada from the Findings of Fact and Conclusions of Law Granting Preliminary
Injunction issued on August 23, 2019 (as modified on August 29, 2019) by Judge Elizabeth
Gonzalez in the following cases:
(1) Serenity Wellness center, LLC et. al. v. State of Nevada, Department of Taxation,
Case No. A-19-786962-B;
(2) ETW Management Group, LLC et. al. v. State of Nevada, Department of
Taxation, Case No. A-19-787004-B;
(3) MM Development Company, Inc. et. al. v. State of Nevada, Department of
Taxation, Case No. A-19-785818-W;
(4) Nevada Wellness Center v. State of Nevada, Department of Taxation, Case No.
A-19-787540-W.

KOCH & SCOW, LLC

By: /s/ David R. Koch
David R. Koch
Attorneys for Defendant-Intervenor
Nevada Organic Remedies LLC

AA 006952
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CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury, that I am over the age of
eighteen (18) years, and I am not a party to, nor interested in, this action. I certify
that on September 19, 2019, I caused the foregoing document entitled: NEVADA
ORGANIC REMEDIES, LLC’S NOTICE OF APPEAL to be served as follows:

[X]

[
[

]
]

Pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through
the Eighth Judicial District court’s electronic filing system, with the date
and time of the electronic service substituted for the date and place of
deposit in in the mail; and/or;

by placing same to be deposited for mailing in the United States

Mail, in a sealed envelope upon which first class postage was

prepaid in Henderson, Nevada; and/or

Pursuant to EDCR 7.26, to be sent via facsimile; and / or

hand-delivered to the attorney(s) listed below at the address

indicated below;

to be delivered overnight via an overnight delivery service in lieu of
delivery by mail to the addressee (s); and or:

by electronic mailing to:

Serenity Wellness Center LLC:

Michael Cristalli (mcristalli@gcmaslaw.com)
Shalinda Creer (screer@gcmaslaw.com)
Dominic Gentile (dgentile@gcmaslaw.com)
Vincent Savarese 111 (vsavarese@gcmaslaw.com)
Tanya BAin (tbain@gcmaslaw.com)

Ross Miller (rmiller@gcmaslaw.com)

State of Nevada Department of Taxation:
Traci Plotnick (tplotnick@ag.nv.gov)
Theresa Haar (thaar@ag.nv.gov)

Steven Shevorski (sshevorski@ag.nv.gov)
Robert Werbicky (rwerbicky@ag.nv.gov)
Mary Pizzariello (mpizzariello@ag.nv.gov)
Ketan Bhirud (kbhirud@ag.nv.gov)

David Pope (dpope@ag.nv.gov)

Barbara Fell (bfell@ag.nv.gov)

Nevada Organic Remedies LLC:

David Koch (dkoch@kochscow.com)

Steven Scow (sscow@kochscow.com)

Brody Wight (bwight@kochscow.com)

Andrea Eshenbaugh - Legal Assistant (aeshenbaugh@kochscow.com)
Daniel Scow (dscow@kochscow.com)

Integral Associates, LLC:

MGA Docketing (docket@mgalaw.com)
James Pisanelli (lit@pisanellibice.com)
Todd Bice (tlb@pisanellibice.com)
Jordan Smith (jts@pisanellibice.com)

AA 006953
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Shannon Dinkel (sd@pisanellibice.com)

Lone Mountain Partners, LLC:

Eric Hone (eric@hllawgroup.com)

Jamie Zimmerman (jamie@hllawgroup.com)
Bobbye Donaldson (bobbye@hllawgroup.com)
Moorea Katz (moorea@hllawgroup.com)

Helping Hands Wellness Center Inc:
Jared Kahn (jkahn@jk-legalconsulting.com)

GreenMart of Nevada NLV LLC:
Alina Shell (alina@nvlitigation.com)
Margaret McLetchie (maggie@nvlitigation.com)

Greenmart of Nevada NLV LLC's:
Alina Shell (alina@nvlitigation.com)
Margaret McLetchie (maggie@nvlitigation.com)

Clear River, LLC:

Jerri Hunsaker (jhunsaker@blacklobello.law)
Brigid Higgins (bhiggins@blacklobello.law)
Diane Meeter (dmeeter@blacklobello.law)

J. Graf (Rgraf@blacklobello.law)

Joyce Martin (jmartin@blacklobello.Jaw)

Amanda N Connor:
Rebecca Post (rebecca@connorpllc.com)

Other Service Contacts not associated with a party on the case:
Patricia Stoppard (p.stoppard@kempjones.com)
Ali Augustine (a.augustine@kempjones.com)
Nathanael Rulis (n.rulis@kempjones.com)

Adam Bult (abult@bhfs.com)

Travis Chance (tchance@bhfs.com)

Maximillen Fetaz (mfetaz@bhfs.com)

Daniel Simon (lawyers@simonlawlv.com)

Alisa Hayslett (a.hayslett@kempjones.com)

Philip Hymanson (Phil@HymansonLawNV.com)
Henry Hymanson (Hank@HymansonLawNV.com)
Cami Perkins, Esq. (cperkins@nevadafirm.com)
Brigid Higgins (bhiggins@blacklobello.law)

Rusty Graf (rgraf@blacklobello.law)

Paula Kay (pkay@bhfs.com)

Thomas Gilchrist (tgilchrist@bhfs.com)

Lisa Lee (llee@thedplg.com)

Eservice Filing (eservice@thedplg.com)

Monice Campbell (monice@envision.legal)

Theresa Mains, Esq. (theresa@theresamainspa.com)

Executed on September 19, 2019 at Henderson, Nevada.
/s/ Andrea Eshenbaugh

Andrea Eshenbaugh
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SUPP
TIIEODORL PARKER, 111, FSQ.
Nevada Bar No. 4716

Electronically Filed
10/30/2019 8:46 AM
Steven D. Grierson

CLER[ OF THE COUE !;

PARKER, NELSON & ASSOCIATES, CHTD.

2460 Professional Court. Suite 200
Las Vcgas, Nevada 89128
Telephone:  (7)2) 868-8000
Facsimile: (702) 868-8001
Email: iparkerizspnalaw net

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

SERENITY WLLLNESS CENTER. IT.C. a
Nevada limited liability company, TGIG,T1.1.C,
a Nevada limited liability company, NULEAF
INCLINE DISPENSARY, LLC, a Nevada
limited Liability company, NEVADA
HOLISTIC MEDICINE, LLC, a Nevada
Iimited liability company, TRYKE
COMPANIES SO NV, LLC a Nevada limited
liability company. TRYKE COMPANIES
RENO, LLC, a Nevada hmited hability
company, PARADISE WELINESS CENTER,
LLC, a Nevada limited hability company, GRS
NEVADA PARITNERS, L[IC, a Nevada
limited liability company. FIDELIS
HOLDINGS, LLC. a Nevada hmited liability
company, GRAVITAS NEVADA. 1IC, a
Nevada limited liability company, NEVADA
PURE, LLC, a Ncevada himited liability
company, MEDIFARM, LI.C, aNevada limited
liability company: DOE PLAINTIFFS [ through
X:and ROE ENTITIES 1 through X,

Plaintiffs,

v,

THE STATE OI' NEVADA, DEPARTMENT
OF TAXATION,

Defendant,

Defendants,

CASL NO.: A-19-786962-B
DEPT. NO.: Xl

NDATE OF IICARING: Qctober 28. 2019
TIME OF [IEARING: 9:00 am

SUPPLEMENT IN SUPPORT OF
NEVADA WELLNESS CENTER, LLC
REPLY IN SUPPORT OF MOTION TO
AMEND FINDINGS OF FACTS AND
CONCLUSEONS OF LAW ISSUED ON
AUGUST 23, 2019, PURSUANT TO
NRCP §2

Case Number: A-19-786962-B

AA 006955
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NEVADA WELLNLESS CENTER, L1C. a
Nevada Fimited Liability Company.
Plainuli,

STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOES [ through X: and ROE
CORPORATIONS 1 through X, inclusive.

Defendants.

MM DEVLELOPMENT COMPANY, INC., a
Nevada corporation; 1.IVFREE WELLNESS
LLC, dba The Dispensary, a Nevada limited
Habi !ny company,

Plaintitts.
V.

STATE OF NEVADA, DEPARTMENT OF
TAXATION; and DOLCS 1 through 1{; and
ROE CORPORATIONS 1 through 10.

Detendants

ETW MANAGLMENT GROUPF LLC, a
Nevada limited liability company; GLOBAL
HARMONY LLC, a Nevada limited liability
company; GREEN LEAF FARMS HOLDINGS
LI.C. a Nevada limited lLiability comipany;
GREEN THERAPLUTICS LIC, a Nevada
limited hability company: HERBAI. CHOICE
INC., a Nevada corporation; JUST QUALITY.
LLC, a Nevada limited liability company,
LIBRA WELINESSCENTER. LILC.aNevada
limited hability company; ROMBOUGI]
REAL FSTATE INC. dba MOTHFR HERB. a
Nevada corporation; NEVCANN LLC, a
Nevada linited Dhability company, RED
FARTH LLC. a Nevada limited liability
company; TIIC NEVADA LLC, a Nevada
limited liability company; ZION GARDENS
L1.C. a Nevada limited Lability company; and
MMOF VEGAS RETAIL, INC., a Nevada
corporation,

Plainti[ls,
v,

STATE OF NEVADA, DEPARTMEN'T OF
TAXATION, a Nevada administrative agency;
DOES 1 throngh 20, inclusive; and ROE
CORPORATIONS | through 20, inclusive,
Defendants.

CASL NO.: A-19-787540-W

DEPT. NO.: XVII

CASE NO.: A-18-785818-W

DEPT. NO.: VIII

CASE NO.: A-19-787004-B
DEPT. NG.:

Page 2 of 4
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REPLY IN SUPPORT OF NEVADA WELLNESS CENTER, LLC, MOTION TO AMEND
FINDINGS OF FACTS AND CONCLUSIONS OF LAW ISSUED ON AUGUST 23, 2019,
PURSUANT TO NRCP 52

COMES NOW, Plaintiff. NEVADA WELLNESS CENTER, LLC {hereinafter “NWC™), by
and through its attorney of record, THEODORE PARKER, 111, ESQ. of the law firm of PARKER,
NELSON & ASSOCTATES, CHID.. and files this Supplement in Support of Motion (o Amend the
Findings of Facts and Conclusions of Law issued August 23, 2019, pursuant to NRCP 52 which was
originally timely filed September 13, 2019, and heard on October 28,2019, The following was used
1n support of the mation:
Exhibit 1- Statc of Nevada Department of Taxation -Meeting Octoher 9. 2019:
Lixhibit 2- State of Nevada Department of Taxation -Public Meeting Notes;
Lxhibit 3- Nevada Supreme Court Case 6390% Appellant's Opening Brief Dated
Septenmiber 15, 2016:;

Exhibit4-  Nevada Supreme Court Casc 69909 State Respondent’s Answering Bricf
Daled
October 13, 2016:

Lxhibit 5- Nevada Supreme Court Case 69909 Appellant’s Reply Brief Dated

lanuary 4, 2017, and

Lxhibit 6- Nevada Supreme Court Case 69909 Opinion Dated March 29, 2018.

DATED this 28® day of Octaber. 2019.

PARKER, NELSON & ASSOCIATES, CHTD.
s/ Theodore Packer, 111, Esq.

THEODORE PARKER. 1II, ESQ.

Nevada Bar No. 4716

2460 Protessional Court, Suite 200
Las Vegas. Nevada 89128

Attorneys for Plaintiff

Page 3 of 4
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CERTIFICATE OF SERVICE

Pursuant to N.R.C P. 3{b). | certify that | am an employee of the law officc of PARKLR,
NELSON & ASSOCIATES. CHTD., and that on this 30" day of October, 2019. I served a true and
correct copy of the foregoing SUPPLEMENT IN SUPPORT OF NEVADA WELLNESS
CENTER, LLC, REPLY IN SUPPORT OF MOTION TO AMEND FINDINGS OF FACTS
AND CONCLUSIONS OF LAW ISSUED ON AUGUST 23, 2019, PURSUANT TO NRCP 52

on the party(s) set forth betow by:

O Placing an original or true copy thereofin a sealed envelope placed for collection and mailing
in the United States Mail, at Las Vegas, NV, postage prepaid. following ordinary business
practices,

J Facsimile transmisston, pursuant to the amendment to the Eighth Judicial District Court Rule
7.26. by taxing a true and correct copy of the same 1o each party addressed as follows:

O By F-mail: by electronic mail delivering the document(s) listed above to the e-mail
address(es) set forth below on this date before 5:00 p.m.

[ By EFC: by clectronic filing with the Court delivering the document(s) listed above via L-file

& F-serve (Odyssey) filing system in all rclated cases A-19-786962-B. A-18-78581 8-W
A-19-787004-B; A-19-787540-W, A-18-786357-W: and A-19-787726-C.

el

An cn;ﬁ??y"_e of PARKER, NELSON & ASSOCIATLS. CHTD.
!

b
i

Page 4 of 4
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Supreme Court Case No. 69909 Electronically Filed

District Conrt Case No. A-14-710597-C ?fa%if,godgd%?;ﬁaia‘m‘

Clerk of Supreme Court

NULEAT CLV DISPENSARY, LLC, A NEVADA LIMITED LIABILITY
COMPANY

Appellant,
v.

THE STATT OTF NEVADA DEPARTMENT OF IEALTH AND HUMAN
SERVICES. DIVISION OF PUBLIC AND BEHAVIORAL HEALTH; ACRES
MEDICAL, LLC; AND GB SCIENCES, LLC, A NEVADA LIMITED
LIABILITY COMPANY,

Respondents.

APPELLANT'S OPENING BRIEF

Appeal from the Eighth Judicial District Court, Clark County
The Honorable Eric Johnson, Department XX
District Court Case No. A-14-710597-C

Todd L. Bice, Esq., Bar No. 4534
TLB@pisanellibice.com

Dustun H. Holmes, Esq., Bar No. 12776
DHH(@pisanellibice.com

PISANELLI BICE PLLC

400 South 7th Street, Suite 300

I.as Vegas, Nevada 89101

Telephone: 702.214.2100

Facsimile: 7022142101

Attorneys for Appellant

Docket 89909 Document 2016-28630

AA 006966



NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are persons
and enfities as described in NRAP 26.1(a) that must be disclosed. ‘These
representations are made in order that judges of this Court may evaluate possible
disqualification or recusal.

Appellant, Nuleal CLV Dispensary, LLC, 1s a Nevada limited liability
company which is neither owned nor affiliated with any publicly (raded
corporation. The law firm whosc partners or associates have or are cxpected to

appear for Nulcaf CLV Dispensary, LI.C are PISANELL] BICE PLLC.
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JURISDICTIONAL STATEMENT

Appellant Nuleaf CLV Dispensary LLC ("Nuleaf™) appeals the December
14, 2015 order, partly granting Respondent GB Scicnces ("(GB") Nevada's Motion
for Summary Judgment and denying Appellant's Countermotion lor Summary
Judgment. (App. Vol. 11, APPO0487-99.) The Notice of Entry of this Order
occurred on December 135, 2013, (/d.) This Order constitutes a final judgment as to
the claims asserted by GB against Nuleaf, and became appealable as a result of the
Order Granting Intervenor Acres Medical, LLC's ("Acres") Molion (o Dismiss GB
Sciences Nevada, 1LLIC's Counterclaims against Acres signed on February 29,
2016. (App. Vol. III, APP00517-23.) This Court has jurisdiction in accordance
with NRAP 3A(b)(1).

ROUTING STATEMENT

This case is presumptively retained by the Supreme Court, NRAP 17. This
matler qualifics under NRAP [7(a}8) because it stems from conllicting
interpretations of NRS Chapter 453A.  Additionally, this matter raises, as its
principal issue, a question of first impression involving Nevada law under NRAP
17(a)(13). The licensing of marijuana dispensaries is a matter of public importance
under NRAP 17(a)(14). Finally, the matter is not one that would be presumptively

assigned to the Court of Appeals under NRAP 17(b).
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ISSUES PRESENTED FOR REVIEW

1. Substituted Judgment: The Nevada Legislature passed comprehensive
legislation, NRS Chapter 453A, for the control and distribution of medical
marijuana, including strict licensing requirements and lmiting the number of
available licenses. The Legislature vested the implementation of that new statutory
scheme and resolving its sometimes competing policy goals with the Department
ol Health and Human Services ("Division"). Based on a comprchensive scoring
system, the Division awarded one of the highly coveted licenses to Nuleaf, ranking
it as one of the most eligible for licensure. The District Court stripped Nuleaf of its
provisional license, asserting that it had failed to sausiy all local land-use and
building criteria, somcthing which no applicant had nor could have done during the
application process. Did the District Court et in substituting its judgment for that
of the Division in how to best resolve the Legislaturc's competing policy objectives
in the regulation of a federally controlled substance?

2. Improper Remedy: Not only did the District Court substitule its
judgment for that of thc Division as well as conflicting with another Court's
upholding of the Division's balancing, it then decided to revoke the provisional
license of Nuleaf and ordered the Division to award that license outside of the

permitted statutory window to an alternative, lower ranked applicant that had
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intervened in the action on that same day. hid the District Court err in directing to
whom the Division must issue a lirst-ime license?
L SUMMARY OF THE ARGUMENT

Nevada's voters have decided that the use ol medical marijuana is
appropriate and important. Despite the fact that the voters had approved an
amendment to the Nevada Constitution in 2000 to allow for the use of medical
marijuana for those in need, 1t was not until 2013 that the Nevada Legislature
adopted implementing legislation, SB 374, which established a comprehensive
regulatory scheme. In amending NRS 453A, the Lepislatore vested the Division
the authority interpret the statute and implement this first-time program.

After adopting comprehensive regulations, the Division established an
extensive application process, enlisted outside cxperts to score those applications,
to best achieve the Legislature's goals. One of the highest ranked applicants was
Nuleaf, to which the Division awarded a provisional certificate. Like all other
certilicates, it had issued throughout the State, the Division's certificate to Nuleaf
was provisional because it still needed to build its facility and obtain all local
licensing approvals. The Division had recognized that despite efforts by local
governments to preempl the State's comprehensive licensing process, no applicant

could obtain all required local government approvals prior to the State's
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determination of who is best gualificd to administer a drug that is still technically
banned under tederal law.

Unlike the Division and a fellow district court, this District Court concluded
that it was best suited to determine who should be permitted to even apply. To do
so, it selectively interpreted certain words of the stalule — to the cxpress exclusion
of other language in the very same section — lo claim that local govermment bodies
could dictate who could even apply during the State-controlled process.

The District Court usurped the Division's role and authority when it ordered
the Division to revoke the registration certificate granted to Nuleaf and instcad
award that certificate to last-minute intervenor Acres. The District Court's order is
contrary to case law, and provided an unprecedented remcdy.

11. STATEMENT OF FACTS AND PROCEEDINGS BELOW

A. Nevada Enacts Legislation to Allow for the Production,
Cultivation, and Distribution of Medical Marijuana.

In 1998 and 2000, the voters of Nevada approved a constitutional
amendment allowing the use of marjuana for medical purposes, and directed the
Legislature provide the necessary statutory scheme to allow patients to have
medical access to marijuana. NEV. CONST, art. TV, §38. But, the Legislaturc did
not do so unti] 2013. Then, though SB 374, the legislature amended NRS 453A to

provide a structure for (he commercial medical marijuana program.
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As a first-time program for Nevada, one that seeks 10 contro! the nsage of a
drug still prohibited by fedcral law, the Legislature's enactment contained a
number of broad policy goals, several of which required balancing. Accordingly,
the Legislature expressly provided the Division with responsibility 10 "adopt such
regulations as it determines to be necessary or advisable to carry out the provisions
of NRS 433A.320 to 453A.370, inclusive,” as well as to "[a]ddrcss such other
matters as may assist in the implementing the program of dispensation
contemplated by NRS 453A.320 10 453A.370, inclusive,” NRS 453A.370.

Pursuani to that authorily, the Division adopted voluminous regulations
which are codificd at Nevada Administrative Code Chapter 453A.  Those
regulations span everylhing from regisiration, application, production, distribution,
packaging, labeling, as well as cultivation and testing. But at the same time that
the Legislature called for comprehensive regulation oversight, it also put the
Division on narrow time tables for the initial ramp-up, including the application
process, in what would prove to be one of many competing policy objectives.

To begin, the Legislaturc provided that there would be only one 10-day
business window in which to accept applications in any given calendar year. NRS
453A.324(4). Thereafier, any unallocated licenses would have to awall an

additional vear in which to be available for future applications. Al the same time,
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{he Legistature mandated that the Division must approve or teject any application
"not later than 90 days after receiving an application . . . ." NRS 433A.322(3).

Because of the highly regulated nature of marijuana, the Legislature also
established strict limitations on the number of available licenses depending upon
county population. NRS 453A.324. The Legislature also established restrictions
on who could be the owners and operators of a medical marijuana cstablishment:
Owners, officers, and board members of the medical marijuana establishments
must be 21 vcars of age, never have been convicted of a felony, or had a
registration certificate revoked. NRS 453A.322(3)(b)-(d). In order to receive a
registration certificate, an applicant was required to submit an application to the
Division and pay the application fee. NRS 453A.322. Just to apply, an applicant
for a certificate is required to pay a "onc-time, nonrefundable application fee of
$5.000" along with any actual costs incurred by the Division while processing the
application. NRS 433A.344(2).

The application for the medical marijuana establishment registration
certificate. released by the Division on May 30, 2014, was a daunting 45 pages
long and requested extensive, specific information about the applicants’ plans for
the cstablishment. (App. Vol. [, APP00256-300.) Applicants had just over two
months (o complcte the application before the ten day acceptance window which

occurred from August 5-18, 2014. (Jd. at APP00256.) The application required
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documentation of the applicant's financial capabilities {{d. at APPO0Z6R),
information about the organizational structure (7d. at APP00268-69), specifics of
the location and the proposed cstablishment’s likely impact on the community (/d.
at APP272-73), and documentation to show that the proposed establishment has a
plan for the carc, quality, and safekeeping of the medical marjuana ({d. at
APP00277). In total, the Division and its experts created a comprchensive,
specific application process to comply with the Legislature's directives.

Although not exclusive as to the ability of local jurisdictions to delermine
the location of any particular medical marijuana facility, the Legislature still set
forth certain minimum requirements. For cxample, the building must be in a
separate building or facility, "comply with local ordinances and ruics pertaining to
zoning, land use and signage", as wcll as have an appearance consistent with that
of iraditional pharmacies. NRS 453A.350(1). Medical marijuana establishments
arc required to have electronic verification systems to monitor and report relevant
information to the Division (NRS 453A.354), as well as an inventory control
system to monitor the inventory the medical marijuana establishment has in its
control. NRS 453A.356. NRS 453A.362 sets [orth requirements for the storage

and removal of medical marijuana.
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B. Certain Local Jurisdictions Attempt to Conirol the Division's
Selection Process.

Again, per statute, the Legislature limited the pumber of available licenses.
For all of Clark County this equated to only 40 available licenses. NRS 453A.324.
To cnsure as wide a distribution as possible, (he available licenses were then
allocated along the geographic lines of each local government within a county. For
instance, within the boundaries of the City of Las Vegas, the maximum number of
dispensaries could be 12. {App. Vol. II, APP00349-50.) Of course, just as it had
for other bighly regulated business — for example, gaming — the Legislature had set
out a minimum criteria but did not preempt local regulation of subjects that are
typically considered local, like ordinary land-use, building codes, or busincss
license requirements. That is why, not coincidentally, the Legislature expressly
provides that the Division's initial certificates to the winning applicants would be
"provisional" and that the provisional certificate holder would then have up to 18
months to be "in compliance with all applicable local government ordinances or
rules." NRS 453A.326(3).

However, tension between the Division and certain local governments began
to develop over the latter's attempt to direct the Division's application process.
‘These attempts, which ook various forms, would later generate several lawsuits.
The genesis for the attempt by certain local governments to upend the application

process — those that thought they would fare better in a selection process governcd

8
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by local politics rather than the Statc's blind system of independent experts — stem
from a selective reading of one provision in NRS 4353A.322 (o the exclusion of the
rest of the statute.
Specifically, NRS 453A.322(3)(a)(5), states that the Division shall register
the medical martijuana establishment that successfully applies "no later than 90
days after recciving an application” if:
(5) If the cily, town or counly in which the proposed medical
marijuana establishment will be located has enacted zoning
restrictions, proof of licensure with the applicable local government
authority or a letter from the applicable local govemmental authority
certitying that the proposed medical marijuana establishment is in

compliance with these restrictions and satisfies @/ applicable building
requirements.

(emphasis added).

Of course, as the Division ultimately recognized, no applicant can literally
comply with these provisions at the time of application and before issuance of a
certificate, and none did. After all, because these were first time applications, the
applicants did not have completed structures — since the crileria was still being
established — salisfying all local land wusc and building requirements.
Untemarkably, the Division recognized — as other provisions of the statute
provided — that those local requirements would follow after the State selection

process was completed. (App. Vol. II, APP00402-03.)
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1, The County Process.

However, that did not stop certain applicanis or local governments from
attempling to reverse the process. One of the early and most noted examples was
the Clark County Commission. As the State was cstablishing and implementing its
sclection process, Clark County adopted Clark County Code § 30.16.070, an
ordinance purportedly to implement NRS 453A.322(3)(a)(5). Then, Clark County
established an application process for certain preferred applicants to obtain special
use permits (fe. land use approvals) for their proposed medical marijuana
facilities. Of course, neither the County's new ordinance nor its special use permit
process addressed any of the County's "applicable building requircments” let alone
"all" of them as stated in NRS 453A.322(3)(a)3).

Bul, the County nonetheless sought to influence who the Division might
approve as authorized medical marijuana providers. It approved a number of
special usc permits — in exactly the same number as available permits — apparently
thinking that it might pigeon hole the Division. (App. Vol. II, APP00401-02.)
However, even the County recognized that it might not be cffective.  (/d)
Accordingly, the County held in abeyance all other applicants for special use
permits, recognizing that the Division had the ultimate say over who was

authorized to receive a provisional cerlificate.  ({d) Accordingly, the County

10
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announced that it would later readdress any land use applications from those held
in abeyance if they were selected for a certificate by the Division.
2. The Cify Process.

But the City of T.as Vegas went further. It adopted an ordinance and then
proceeded to not only process special use permit applications — but again not
addressing any, let alone all "applicable building requirements” — but then denied
certain applications that it did not prefer.  Indeed. the City's process was
transparent in its attempt to usurp the Division's vetting of the most qualified
applicants. ‘he Division's 90-day window to rank the applicants expired on
November 3. 2014, Thus, by that day, the Division was required to issue all
provisional certificales to the most qualilied applicants.

However, Las Vegas City Council only held its public meeting on all open
special use permits on October 28 and 29, 2014, just days before the Division
announced its rankings. (App. Vol. II, APP00316.) Again, at its public meeting,
the City approved certain special use permits and denied others. The next day,
October 30, 2014, as the Division's process was to be announced one business day
later, the City sent a letter ostensively under NRS 453A.322(3)(a) - identitying the
special use permits it had already granted and informing the Division State that

others had been denied. (/d.) Nulcaf was among those that the City had denied.'

' But of course, this denial had only just occurred, and thc time period for
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The Division acknowledges (hal it reccived the City's last-minute submittal
but did not consider it or adjust its findings. (/d. at APP00351.) On the next
business day, November 3, the Division announced its rankings and issued the
provisional certificates, including to Nuleaf and Desert Aire, L.I.C, another entity
which had not received a special use permit from the City. (/. at APP00332-37.)

As the Division had previously announced, it wentl about creating a system
to rank the applications on the merits of the Legislature’s criteria: "The Division
objectively scored and ranked the MMT: applications for cach jurisdiction. The
Division's process focused on public health and public safety as it relates to the use
of marijuana for medical purposes, per Nevada Revised Statutes (NRS) Chapter
A53A" (Id. al APP00411-12))

Of all the applicants for a location within the City of Las Vegas' borders,
Nuleaf received a score of 189.71, and was ranked third overall. (J/d. at
APP00332.) Thus, the Division awarded Nuleaf a certificate and informed Nuleaf
that it is a provisional certificate under NRS 453A.326 "until the establishment is
in compliance with all applicable local governmental requirements, and has
received a state business license to operate the establishment.” (App. Vol. 1,

APP00069-70.) The Division further notified Nuleaf that it had the authority to

reconsideration had not run nor had the time period for potential judicial review of
the City's process. After all, the City was supposed to be making land use
decisions but was engaged in a political vetting process of its preferred applicants.
Thus, any such denial was still subjeet to further proceedings.
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revoke the provision registration certification under NAC 453A.324 if Nuleaf cid
not salis(y those requirements and become fully operational within 18 months. f,

Meanwhile, GB received a score of only 166.86, and was ranked 13th in the
City jurisdiction and ¥2nd out of the applications reccived. (App. Vol Il
APP00329-30.) Despite the City of Las Vegas' approval of the location of the
establishment, the Division, the entity charged with evaluating the safety of the
establishments, determined GB's proposal failed in comparison to most others.

A similar oulcome occurred with respect 1o the applicants for locations in
unincorporated Clark County. There, Nuleal's affiliate, Nulcaf Clark Dispensary,
LLC, was selected and awarded a provisional license and GB was again lowly
ranked and not awarded a provisional certiticate by the Division. {{d. at
APP(0333-34.)

C.  GB files suit and is Unsuccessful in Obtaining lnjunctive Relief,

Because 1t was unsuccessful in satisfving the State criteria in either Clark
County or the City of Las Vegas — despite that it success{ully navigated the local
land vse process in both — GB filed litigation. GB's first action concerned its
unsuceessful application for a certificate in unincorporated Clark County. (/d. at
APP00399-404.} In that case, GB and other unsuccesstul applicants clammed that
the Division had violated NRS 453A.322(3){a)(3) by accepling applications from

anyone that had not already received a land use approval from a local governing
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body, like Clark County. {(/d) GB asserted that the County could preempt the
State process through this stamte and dictate who could even apply for a
provisional certificate. (fd) Tn thal action, GB sought, among other things.
extraordinary writ relief against the Division sceking o compel! it to rescind the
provisional certificates granted 1o anyone that had not received local land use
approvals in advance.? The District Court in that casc, the Honorable Kathleen
Delaney, denicd GB's motion for preliminary injunction, recognizing that the
Division had the authority and the policy and time objectives set forth by the
Legislature. (/d.)

Specifically, Judge Delaney noted that the Legislaturce did not intend to have
local land use decisions override the State's carefol sclection process for medical
marijuana through GB's proposed interpretation of NRS 453A.322(3)(a)(3). (/4. at
APP00402.) Indeed, il GB's interpretation of that statule were valid, then its own
application failed, because Clark County had only issued GB a special use permit.
The County had in no way made any determination that GB or anyone elsc
satisfies "all applicable building requirements” as that same statule discusses. (Jd.)
The Court recognized that certificates are provisional until such time as the
successfuf applicants satisfy all local land use, building and business license

requirements.

:Notably, as discussed below, when GB sued the Division and Nuleaf in the action,
it failed to assert or seek writ relief.
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Judge Delaney thus concluded that GB had noe likelihood of success on the
merits and had failed to show any irreparable harm. She rejected any attempts by a
local body. like Clark County, to use the land use process fo override the important
public safety concerns that the Legislature had outlined for the Division to consider
in its ranking process. (Zd) Thus, if one of the successful provisional certificate
holders could not obtain their required local approvals within the statutory 18
month window, then the Division could cancel that certificate and reissue it in the
next permissible licensing window.

Undeterred, OB later filed a similar lawsuil making the same arguments
concemning its unsuccessful application within the boundaries of the City ol Las
Vegas. Here, it sued the Division as well as both Nuleaf and Desert Aire repeating
the very same arguments under NRS 453A.322(3)(a)(5). (App. Vol I, APPOC001-
29} Again, GB claimed that because neither Nuleaf nor Desert Aire had been
suceessiully granted a special use permit for land use purposes, the Division should
not have awarded either a provisional certificale. ({fd) Once again, GB ignored its
contradictory interpretation of the statute — the one rejected by Judge Delaney —
unable to address how it "satisfics all applicable building requirements” if that
statute is a prerequisite to even obtaining a provisional certificate.

Indeed, before the then presiding judge, the Honorable Jerome Tao, GB all

but admitted its inconsistency. Even though it had sucd Desert Aire. GB conceded
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that by the time of the preliminary injunction hearing, Desert Alirc had been able Lo
reapply and obtain a special use permit from the City. (App. Vol. I, APP00150-
51.) 'Thus, cven though Desert Aire did not have a special use permit al the tirne
the Division awarded it a provisional cerlificate, GB voluntarily dismissed Desert
Airc from the case.’ (Jd at 158-59.)

With respect to its claims against Nuleaf, Judge Tao denied GB's request for
a preliminary injunction. After all, GB was not seeking to mamtain the status quo.
(fd. at APP0O0136-37.) Instead, GB was seeking to compe! the Division to act and
reorder the applicants, outside the 90-day window mandated by the Legislaturc.
({d)} Additionally, in evaluating (he balance of hardships, GB Scicnces’ requested
reliel would impose significant harm on many people becausc it would prevent all
dispensaries in the City of Las Vegas from receiving a registration certificate. {/d.
al APP00146-50.)

D.  With Competing Motions for Summary Judgment Pending, Acres
Medical Moves to Intervene.

‘Thercafter. GB (ook no other action, while Nuleaf proceeded on its
alternative path (o obtain its local licensing — including a special use permit — just
as Desert Aire had successfully done. (App. Vol. III, APP00455.} Then on

September 18, 2015, GB moved for sommary judgment, repeating its same tried

) Of course, if Desert Aire is allowed to obtain local approvals afier obtaining the
provisional certificate, so too is Nuleaf. This is yet another of the inexplicable
contradictions by GB and the District Court.
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and rejected arguments surrouading NRS 453A.322(3)2)(3). (App. Vol. |,
APP00160-176.)GB asked the now-presiding judge. the Honorable Eric Johnson,
to disregard the Division's balancing of the competing statulory requirements and
accept its renewed contention that only those applicants that had already been
granled a special use permit by the local jurisdiction could cven obtain a
provisional certificate. ({d) To do so, of course, GB would have to continue (o
ignore its own concessions in dismissing Desert Airc as well its inability fo
reconcile is interpretation with NRS 453A.322(3)(2)(5)'s requirements that it also
present proof that it “satisfies all applicablc building requirements.”

Nulcaf opposed (he motion for summary judgment and, on October 3, 2015,
filed a counter-motion for summary judgmeni, noting among other things that the
Legislature had vested the Division with the authority to implement the statutory
scheme, including through the issuance of provisional cerlificates, until such time
as local land use, building and licensing criteria were satisfied. Nuleaf also noted
that the remedy sought by GB is inappropriate and that GB had failed to seek any
form of writ relief against the Division. {App. Vol. Il at APP00377-91.)

On Qctober 14, 2615, the State of Nevada filed a Notice of Eniry of Order,
from a distinct litigation, Aderes Medical, LLC v. Department of Health and Human
Services, Division of Public and Behavioral Health, et al., Case No. A-15-719637-

W. wherein that court ruled that Acres application had been improperly scored by
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the Division and Acres, not GB, was the 13th ranked applicant for onc of the 12
spots within the City's borders. (App. Vol. TIl at APP00420-412.) Tt was then that
Acres hastily moved to intervene in the present case and argued that it should be
awarded (he certificate based on GB's arguments. (/¢ at APP430-45.)

‘The motions for swmmary judgment and the last-minule motion to intervene
came before the District Court on November 9, 2015, On November 13, 2015, the
District Court issued its decision via minute order, with a formal order entered on
December 15, 2015, (Jd. at APP00487-99.) Unlike the contrary ruling by Judge
Delaney, Judge Johnsen ruled thal the Division could not even issue provisional
certificates to any applicant thal had not already received a special use permit in
advance of the Division's decision date. (7d.) Yel, the Court could not address and
did not explain how that interpretation could be reconciled with the reality that no
other applicants, including (B, had any authorization or approvals showing that it
“satisfies all applicablc building requirements.” NRS 453A.322(3)(a)(5). (/d.}

‘I'he District Court ordered that Nulcaf should nol have been issued a
provisional registration by the Division, and ordered that the “Division shall
rescind or withdraw the rcgistration of Nuleaf as a medical marijuana
cstablishment.” (/d. at APP00497.) Tt turther ordered the Division to affirmatively
reissue (he certificate in favor of Acres, based on Acres' last-minute intervention in

the action. (fd. at APP00498.) Nuleaf now challenges the District Court's
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selective interpretation of NRS 433A.322(3)(a)(5) and the unprecedented remedy 1t
ordered.
I1I. ARGUMENT

A.  Standard of Review

This Court reviews the grant of summary judgment de novo. without
deference to the findings of the District Court. Foster v. Costco Wholesale Corp.,
128 Nev. Adv. Op. 71, 291 P.3d 150, 153 (2012).  De nove review requires that
the evidence be considered ™in a light most tavorable to the nonmoving party."™
Id. {quoting Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026,1029
(2005)). Summary judgment 1s appropriate only when there arc no geauine issues
of material fact and the moving party 1s entitled fo judgment as a matter of law.
Jd; NRCP 56(c). lssues of statutory interpretation arc also reviewed de novo,
Westpark Owners' Ass'n v. Eighth Judicial Dist. Court ex rel. County of Clark, 123

Nev. 349, 357, 167 P.3d 421, 426-27 (2007).

B.  The District Court Improperly Substituted its Judgment for that
of the Division.

The District Court's cnlistment of NRS 453A.322(3)a)(5) as somehow
upending the State's ranking system is both contradictory and contrary to settled
.principics of statutory interpretation. To begin with, the Division is vested with
considerable discrelion in interpreting its statutory mandate and determining what

applications are sufficiently compliant for it to consider. Indeed, an agency
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charged with enforcing a slatute is cntitled to interpret and implement it consistent
with its discretion. fnt! Game Tech., fne. v. Second Jud Dist. Court of Nevada,
122 Nev. 132, 157, 127 P.3d 1088, 1106 (2006); accord Boulder City v. Cinmamon
Hills 4ssocs., 110 Nev. 238. 247, 871 P.2d, 320, 326 (1989) (city's interpretation of
its own laws is cloaked with a presumption of validity). Agencies arc cmpowered
10 construc the statutes under which they operate and courts "are obliged to atlach
substantial weight to the agency's interpretation.” Folio v. Briggs, 99 Nev. 30, 33,
636 P.2d 842, 844 (1983). Such delerence must be afforded unless the agency's
interpretation conflicts with the constitution, other statules, exceeds the ageney's
powers, ot is otherwise arbitrary and capricious." Cable v. State ex rel ifs
Employers Ins. Co. of Nevada, 122 Nev. 120, 126, 127 P.3d 528, 532 (2006).

And, the Division's ciscretion and entitlement to deference as o how Lo best
implement ihis Legislative directive is at its apex here because the statutory
scheme is a new one. Courts recognize that defercnce to the agency is "heightened
where . . . the regulations at issue rcpresent the agency's initial attempt at

™

interpreting and implementing a new regulatory concept.™ Texaco, Inc. v. Dep't of
Energy, 663 F.2d 158, 165 (D.C. Cir. 1980) (quoting Archison, T. & S. F. Ry. Co.
v, 1CC, 580 F.2d 623, 629 (D.C. Cir. 1978)) (parentheticals removed). After all,

administralive agencics arc often presented with statutory schemes that contain

gaps or contradictions. The agency is thus vested with the authority to filf in those
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gaps and reconcile any potential statutory contradictions consistent with the power
invested in them by the Legislature to best carry out the statutory puipose. Aowel!
v. Merritt Sys. Prot. Bd, 670 F. 2d. 272, 282 (D.C. Cic. 1981) (Agency is
empowered to reconcile arguably conflicting statutory provisions and court’s role is
limited to ensuring that the agency efleclualed an appropriate harmonization within
the bounds of its discretion.) Here, that statutory purpose i1s 1o make sure (hat the
most qualificd applicants arc the ones authorized to dispense medical marnjuana to
those entitled to receive it.

And therein lies one of the major problems with the District Court's asscrtion
that NRS 453A322(3)(a)(5) precluded the Division [rom considering any
application or 1ssuing a provisional certificate unless they already possess a City-
approved special use permit. That interpretation conflicts with other provisions of
statutory scheme and renders the process unworkable. For instance, NRS
4353A.316(a) specifies that any certificate issued is deemed "provisional” until the
"establishment 1s in compliance with atl applicable local governmental ordinances
or rules.” NRS 453A.326(3). See NAC 453A.316(a) (same). 'The obvious point is
that any applicant will nced time after the provisional certificate to satisfy all local
rcgulatory requirements.  Likewisc, a certificate holder can change locations,
provided that it is within five miles of the original approved location. NAC

453A.326(2). Thal change in location may occur upon approval of the Division
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and land usc approval by the local governmental body. NRS 453A.350. In other
words, the statutory framework is designed 10 approve the most qualitficd
applicants, based upon criteria set forth in statute and rcgulation. And once
provisionally lcensed, the qualified applicant is provided the ability to change
locations within a 5 mile radius, so that the local concerns may be addressed as
determined by the local goveming body after State approval. fd. Again, the statute
rccognizes that not all regulatory approvals at the local level must be obtained
before someone can ¢ven submit an application to the State.  After all, it is the
State, by and through the Division, which actually issucs the certificates.

As this Court knows well, statutory provisions are nol read in 1sofation or to
the exclusion of the statutory purpose. Instead, "[s]latutes within a scheme and
provisions within a statute must be interpreted harmoniously with one another in
accordance with the general purpose of those statutes and should not be read (o
produce unreasonablc or absurd results." Washington v. State, 117 Nev. 735, 739,
30 P.3d 1134, 1136 (2001). Common sensc must be used Lo interpret statutes.
State. Dep't of Motor Vehicles & Pub. Safety v. Brown, 104 Nev. 324, 526, 762
P.2d 882, 883 (1988); £x parte Prosole, 32 Nev. 378, 108 P. 630, 633 (1910).

By not providing the necessary deference to the Division's interpretation of
NRS 453A.322, the District Court wentl against the Legislature's intent and this

Court’s precedents. SB 374 was enacted to create a safe distribution system of
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medical marijuana. In doing so, the lLegislature cxplicitly gave significant
discretion 1o the Division (o enact the necessary regulations to ensure the "sale and
healthful operation of medical marijjuana eslablishments. . . " NRS 4334.370.
Like all of the other disputes, this case turns on the Division's authority to reconcile
and best implement the various policy considerations that the Legislature set forth
in NRS Chapter 453A.

Here, the Division's decision was neither arbitrary nor capricious, nor did it
cxceed the significant authonty given to it by the statute. And. despite GB's
protestations otherwisc, it docs not conflict with the legislative inlent. GB attempts
to ignore the Division's need to harmonize all of the statutory provisions and policy
objectives and instead il proposes to override all of that by i#ts almost exclusive
reliance on a smppet in the Minutes of the Advisory Committee on the
Administration of Justice’s Subcommittee on the Medical Use of Marijuana from
the July 9, 2014 mecting. {(App. Vol. II, APP00183-206.} This meeting was held
after 813 374 was passed into law and NRS 453A was amended.

At the meeting, Chad Westom, [ealth Bureau Chicf of the Division,
discussed how the Division might handle a hypothetical siteation of an applicant
being ranked highly encugh by the Division to receive a registration certificate,
whilc not rceciving local zoning approval. {(/d. at APP00189.) "He said they

would come up with the highest 18 rankings in Clark County and issue provisional
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certificates. 1le said Clark County then had the option of denying the business at a
local level. I[ they are cenied at the local level, then the State will also deny them
and the State would It Clark County know who was the next ranked entity." {/d.)
But of course, GB provided no "legislative history" that would support the District
Court's action of revoking Nuleal’s certificate.

Moreover, the letter the Division scnt on November 18, 2014 to local
jurisdictions acknowledged the statements made on July 9, 2014, but announced
that the reality of the application process required an alleration. (/d. at APP00411-
12.) Under NRS 453A.322, the Division was only given a certain time period of 90
days to review applications and issue registration certificates. ({d) When Mr,
Westom made (hose statements, the Division was not aware that the review process
would take the full 90 days. (/d.) The refcrences to 'moving up' an applicant “only
pertained to the application review period." (/4.)

The Division had to balance all requirements set forth in NRS 4353A, including
the limit to the number of provisional dispensary registration the Division can
issue, as sel forth in NRS 453A.324, and the requirement that the Division issue
registration certificates within 90 days of recciving the application, as set forth in
NRS 453A.322. By identifying and issuing registration certilicales to the 12

highest ranking dispensary applications by November 3, 2014, the Division
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satisfied the explicit mandates of the statutory scheme and best harmonized the
stalulory objectives.

1. No Applicant Complied with GB's Proffered Interpretation of
the Statute.

Al the time the applications were due to the Division, the City of Las Vegas
had not begun reviewing, let alone approved, any of the land use applications to
the City. The Division recognized this reality on November 9, 2015 slating "when
the registration application period came down, nobody, when they applied, could
show that they had local authority. So if we took a very strict interpretation of the
slatute, we would have to deny everybody." (App. Vol. [II, APP00534.) None ol
the applicants, including GB, met what GB now claims that NRS
453A.322(3)a)5) requires.

Although the City of Las Vepas sent a letter attempting to control the
selection process, this letter proved the opposite. The City's letter does not include
let alone address "all applicable building requirements” as referenced in NRS
453A.322(3){a)5). Nor could it. As sct forth in the Division's November 3, 2014
letter, notifying successful applicants that they had received provisional
certiticates: "Final approval will occur when the applicant has: . . . 2. Provided
documentation to the Division regarding successful inspections issued from fire,

building, health and air quality." {App. Vol. [, APPO0069-70.)
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The Division reasonably recognized that a literal interpretation of NRS
453A.322(3)a}3) -- to the exclusion of all else — 18 sunply untcnabie. No
applicant could comply if it were interpreted (o mean that they must have the
approvals before the State sclection process. At the same time, the Division also
recognized that the statute cannot be selectively applied — as GB proposes — with
land use requirements deemed mandatory before (he application process but "all
applicable building requirements” somchow not being mandatory. Respectfully,
the process of stalutory interpretation is not one of sclectively choosing bits and
pieces to apply thal serves a particular self-interest. But, that is precisely what the
District Court did and precisely why its failure to defer to the Division's balancing
of the entire statutory scheme must be rejected.

2. The District Court's Interpretation Creates an Absurd Result.

A comerstone of interpreling any statute is avoiding absurd results. The
Iegislalure gave the Division the authority and obligation to review and analyze
applications to determine, in a non-political arena, the most skilled, experienced,
and qualified applicants for an uncharted, former-contraband substance. NRS
453A.370. To do this, the Division worked with cxperts to creale an objective
scoring and ranking system "focused on public health and public safety as it relates
to the use of marijuana for medical purposes ... ." (App. Vol. II, APP00411-12.)

After reviewing the applications, the Division delermined that Nuleaf was one of
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the most qualificd applicants in the City; in fact, Nulcaf third highest in the
jurisdiction. GB was not even in the top 10.

Just as the District Court substituted its judgment for that of the Division in
interpreting the statute, this interpretation of the statute would substitute the Las
Vegas City Council's judgment for that of the Division. While local jurisdictions
should undoubtedly have some say on where dispensarics are localed, the local
jurisdictions’ decisions on the limited issue of zoning should not outweigh that of
the Division as to suitability. The Division has the skill and expertisc to cvaluate
the applicants in a way that the City Council does not. It would be an absurd result
that an unqualified applicant such as GB would be able to operate a dispensary
because the City Council preferred it over others.

Courts must look 1o the entire statutory scheme for fegislalive intent. Safas
y. Allstate Rent-A-Car, Inc.. 116 Nev. 1165, 1168, 14 P.3d 511, 514 (2000}, as
amended (Dec. 29, 2000). Tn failing to do so, the Districi Court ignored the clear
deference given to the Division in issuing registration certificates as set forth in
NRS 453A.370. The District Court ignored the discussion of provisional licenses, -
and the ability to oblain local approvals at a later date included in NRS
453A.326(3)b). The District Cowrt ignored the limited 90 day period for the
Division to award registration certificates as sct forth in NRS 453A.322(3). The

District Courl ignored the language that the Division was allowed, not required, Lo
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revoke a provisional certificate if the establishment was not opcrational within 18
months of receiving it as included in NAC 4534 324,

Instead. the District Court resorted to an interpretation of the statute that no
applicants, including GB, actually satisficd. It claimed that part of the statute is
mandatory while other parts of the very same section must be ignored.
Respectfully, the District Court's inlerpretation of NRS Chapter 453A 1s
inconsisient with the totality of the statutory scheme, and created an absurd resull.

Comparc the District Court's interpretation of with (hat of the Division. 'The
Division was able to create an application process thatl balances its expertise in
gvaluating the applications, while withholding the final license until the local
jurisdiction had approved the location and the applicant had met all the building
requirements as required by NRS 453A.322(3)(a)}(5). Rather than creating its own
absurd result, the District Court should have deferred (o the Davision's
interpretation and how application process complied with the statute.

C. The District Court Should Not Have Ordered the Division fo

Revoke Nuleal’s Registration Certificate and Issue a Registration
Certificate to Acres.

1 The Declaratory Relief Sought by GB Sciences is Limited to a
Declaration of Rights.

GB's First Amended Complaint sought declaratory and injunctive relief
related to the Division's interpretation of NRS 453A and awarding the registration

certificate to Nuleaf. {App. Vol. [, APP00001-29.) In its motion for summary
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