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AA 005532 
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VOL. DOCUMENT DATE BATES 
8 Nevada Organic Remedies, LLC's Opposition to 

Serenity Wellness Center, LLC et al.'s Motion for 
Preliminary Injunction 

5/9/19 AA 001830 -  
AA 001862 

8-10 Nevada Organic Remedies, LLC's Opposition to 
Serenity Wellness Center, LLC et al.'s Motion for 
Preliminary Injunction, Appendix 

5/9/19 AA 001863 -  
AA 002272 

29 Nevada Organic Remedies, LLC's reply in Support 
of Amended Application for Writ of Mandamus to 
Compel State of Nevada , Department of Taxation 
to Move Nevada Organic Remedies, LLC Into 
"Tier 2" of Successful Conditional License 
Applicants 

12/6/19 AA 007154 -  
AA 007163 

23 Nevada Organic Remedies, LLC's Response to 
MM Development Company Inc. and LivFree 
Wellness, LLC Development Company Inc. and 
LivFree Wellness, LLC's's Objection to Court's 
Exhibit 3 

8/27/19 AA 005535 -  
AA 005539 

5 Nevada Wellness Center, LLC's Affidavit of 
Service of the Complaint on the State of Nevada, 
Department of Taxation 

3/25/19 AA 001022 

2 Nevada Wellness Center, LLC's Complaint and 
Petition for Judicial Review or Writ of Mandamus 

1/15/19 AA 000360 -  
AA 000372 

29 Nevada Wellness Center, LLC's Joinder to MM 
Development Company Inc. and LivFree 
Wellness, LLC Development Company Inc. and 
LivFree Wellness, LLC's's Opposition to Nevada 
Organic Remedies, LLC's Application for Writ of 
Mandamus to Compel State of Nevada , 
Department of Taxation to Move Nevada Organic 
Remedies, LLC Into "Tier 2" of Successful 
Conditional License Applicants 

12/6/19 AA 007167 -  
AA 007169 

11 Nevada Wellness Center, LLC's Joinder to 
Motions for Preliminary Injunction 

5/10/19 AA 002535 -  
AA 002540 

24 Nevada Wellness Center, LLC's Motion to Amend 
the Findings of Fact and Conclusions of Law 
Granting Motion for Preliminary Injunction 

9/13/19 AA 005806 -  
AA 005906 

26 Nevada Wellness Center, LLC's Motion to Amend 
the Findings of Fact and Conclusions of Law 
Granting Motion for Preliminary Injunction 

9/30/19 AA 006394 -  
AA 006492 
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VOL. DOCUMENT DATE BATES 
29 Nevada Wellness Center, LLC's Notice of Appeal 12/6/19 AA 007164 -  

AA 007166 

26, 27 Nevada Wellness Center, LLC's Reply in Support 
of Motion to Amend the Findings of Fact and 
Conclusions of Law Granting Motion for 
Preliminary Injunction 

9/30/19 AA 006493 -  
AA 006505 

27, 28 Nevada Wellness Center, LLC's Reply in Support 
of Motion to Amend the Findings of Fact and 
Conclusions of Law Granting Motion for 
Preliminary Injunction 

10/17/19 AA 006701 -  
AA 006816 

2 Nevada Wellness Center, LLC's Summons to State 
of Nevada, Department of Taxation 

1/22/19 AA 000373 -  
AA 000375 

28, 29 Nevada Wellness Center, LLC's Supplement in 
Support of Reply in Support of Motion to Amend 
the Findings of Fact and Conclusions of Law 
Granting Motion for Preliminary Injunction 

10/30/19 AA 006955 -  
AA 007057 

29 Notice of Entry of Order and Order  Denying MM 
Development Company Inc. and LivFree 
Wellness, LLC Development Company Inc. and 
LivFree Wellness, LLC's's Motion to Alter or 
Amend Findings of Fact and Conclusions of Law 
Granting Preliminary Injunction 

11/23/19 AA 007127 -  
AA 007130 

23 Notice of Entry of Order and Order  Granting 
Motion for Preliminary Injunction 

8/28/19 AA 005544 -  
AA 005570 

29 Notice of Entry of Order and Order  Regarding 
Nevada Wellness Center, LLC's Motion to Alter or 
Amend Findings of Fact and Conclusions of Law 
Granting Preliminary Injunction 

11/6/19 AA 007058 -  
AA 007067 

20 Order Granting in Part Motion to Coordinate 
Cases for Preliminary Injunction Hearing 

7/11/19 AA 004938 -  
AA 004940 

22 Order Granting Preliminary Injunction (Findings 
of Fact and Conclusions of Law) 

8/23/19 AA 005277 -  
AA 005300 

46, 47 Preliminary Injunction Hearing, Defendant's 
Exhibit 2009 Governor's Task Force Report 

n/a AA 011408 - 
AA 011568 

47 Preliminary Injunction Hearing, Defendant's 
Exhibit 2018 List of Applicants for Marijuana 
Establishment Licenses 2018 

n/a AA 011569 - 
AA 011575 
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VOL. DOCUMENT DATE BATES 
47 Preliminary Injunction Hearing, Defendant's 

Exhibit 5025 Nevada Organic Remedies, LLC's 
Organizational Chart 

n/a AA 011576 - 
AA 011590 

47 Preliminary Injunction Hearing, Defendant's 
Exhibit 5026 Nevada Organic Remedies, LLC's 
Ownership Approval Letter 

n/a AA 011591, 
AA 011592 

47 Preliminary Injunction Hearing, Defendant's 
Exhibit 5026 Nevada Organic Remedies, LLC's 
Ownership Approval Letter as Contained in the 
Application 

n/a AA 011593 -  
AA 011600 

47 Preliminary Injunction Hearing, Defendant's 
Exhibit 5038 Evaluator Notes on Nevada Organic 
Remedies, LLC's Application 

n/a AA 011601 - 
AA 011603 

47 Preliminary Injunction Hearing, Defendant's 
Exhibit 5045 Minutes of ther Legislative 
Commission, Nevada Legislative Counsel Bureau 

n/a AA 011604 - 
AA 011633 

47 Preliminary Injunction Hearing, Defendant's 
Exhibit 5049 Governor's Task Force for the 
Regulation and Taxation of Marijuana Act 
Meeting Minutes 

n/a AA 011634 - 
AA 011641 

47 Register of Actions for Serenity Wellness Center, 
LLC v. State of Nevada, Department of Taxation, 
Case No. A-18-786962-B 

n/a AA011642 - 
AA 011664 

27 Serenity Wellness Center, LLC et al.'s  Joinder to 
MM Development Company Inc. and LivFree 
Wellness, LLC Development Company Inc. and 
LivFree Wellness, LLC's's Motion to Amend the 
Findings of Fact and Conclusions of Law Granting 
Motion for Preliminary Injunction 

9/30/19 AA 006506 -  
AA 006508 

2 Serenity Wellness Center, LLC et al.'s Complaint  1/4/19 AA 000343 -  
AA 000359 

0 Serenity Wellness Center, LLC et al.'s Corrected 
First Amended Complaint 

7/11/19 AA 004907 -  
AA 004924 

5, 6 Serenity Wellness Center, LLC et al.'s Ex Parte 
Motion for Leave to file Brief in Support of 
Motion for Preliminary Injunction in Excess of 
Thirty Pages in Length 

4/10/19 AA 001163 -  
AA 001288 
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VOL. DOCUMENT DATE BATES 
20 Serenity Wellness Center, LLC et al.'s First 

Amended Complaint  
7/3/19 AA 004889 -  

AA 004906 

40 Serenity Wellness Center, LLC et al.'s Joinder to 
MM Development Company Inc. and LivFree 
Wellness, LLC Development Company Inc. and 
LivFree Wellness, LLC's's Motion for Preliminary 
Injunction 

5/20/19 AA 003603 -  
AA 003636 

23 Serenity Wellness Center, LLC et al.'s Joinder to 
MM Development Company Inc. and LivFree 
Wellness, LLC Development Company Inc. and 
LivFree Wellness, LLC's's Objection to Court's 
Exhibit 3 

8/27/19 AA 005540 -  
AA 005543 

27 Serenity Wellness Center, LLC et al.'s Joinder to 
Nevada Wellness Center, LLC's Motion to Amend 
the Findings of Fact and Conclusions of Law 
Granting Motion for Preliminary Injunction 

10/7/19 AA 006528 -  
AA 006538 

4 Serenity Wellness Center, LLC et al.'s Motion for 
Preliminary Injunction 

3/19/19 AA 000769 -  
AA 000878 

18 Serenity Wellness Center, LLC et al.'s Reply in 
support of Motions for Summary Judgment 

5/22/19 AA 004395 -  
AA 004408 

29 Serenity Wellness Center, LLC et al.'s Second 
Amended Complaint 

11/26/19 AA 007131 -  
AA 007153 

5 Serenity Wellness Center, LLC et al.'s Summons 
to State of Nevada, Department of Taxation 

3/26/19 AA 001031 -  
AA 001034 

19 Serenity Wellness Center, LLC et al.'s 
Supplemental Memorandum of Points and 
Authorities in Support of Preliminary Injunction 

6/10/19 AA 004564 -  
AA 004716 

6 State of Nevada, Department of Taxation's Answer 
to ETW Management Group, LLC et al.'s 
Amended Complaint 

4/17/19 AA 001313 -  
AA 001326 

19 State of Nevada, Department of Taxation's Answer 
to ETW Management Group, LLC et al.'s Second 
Amended Complaint 

6/4/19 AA 004513 -  
AA 004526 

5 State of Nevada, Department of Taxation's Answer 
to MM Development Company Inc. and LivFree 
Wellness, LLC Development Company Inc. and 
LivFree Wellness, LLC's's First Amended 
Complaint 

4/10/19 AA 001150 -  
AA 001162 



 

17 

VOL. DOCUMENT DATE BATES 
6 State of Nevada, Department of Taxation's Answer 

to Nevada Wellness Center, LLC's Complaint 
5/2/19 AA 001342 -  

AA 001354 

15 State of Nevada, Department of Taxation's Answer 
to Serenity Wellness Center, LLC et al.'s 
Complaint 

5/20/19 AA 003637 -  
AA 003648 

20 State of Nevada, Department of Taxation's Answer 
to Serenity Wellness Center, LLC et al.'s 
Corrected First Amended Complaint 

7/15/19 AA 004949 -  
AA 004960 

11 State of Nevada, Department of Taxation's 
Opposition to MM Development Company Inc. 
and LivFree Wellness, LLC Development 
Company Inc. and LivFree Wellness, LLC's's 
Motion for Preliminary Injunction 

5/20/19 AA 002704 -  
AA 002724 

11-14 State of Nevada, Department of Taxation's 
Opposition to MM Development Company Inc. 
and LivFree Wellness, LLC Development 
Company Inc. and LivFree Wellness, LLC's's 
Motion for Preliminary Injunction, Appendix 

5/20/19 AA 002725 -  
AA 003444 

24 State of Nevada, Department of Taxation's 
Opposition to Motion to Amend the Findings of 
Fact and Conclusions of Law Granting Motion for 
Preliminary Injunction 

9/23/19 AA 005984 -  
AA 005990 

28 State of Nevada, Department of Taxation's 
Opposition to Motion to Nevada Wellness Center, 
LLC's Amend the Findings of Fact and 
Conclusions of Law Granting Motion for 
Preliminary Injunction 

10/24/19 AA 006827 -  
AA 006832 

28 State of Nevada, Department of Taxation's 
Opposition to Nevada Organic Remedies, LLC's 
Application for Writ of Mandamus to Compel 
State of Nevada , Department of Taxation to Move 
Nevada Organic Remedies, LLC Into "Tier 2" of 
Successful Conditional License Applicants 

10/24/19 AA 006889 -  
AA 006954 

10 State of Nevada, Department of Taxation's 
Opposition to Serenity Wellness Center, LLC et 
al.'s Motion for Preliminary Injunction 

5/9/19 AA 002273 -  
AA 002534 

19-20 State of Nevada, Department of Taxation's Pocket 
Brief Regarding Regulatory Power Over Statutes 
Passed by Voter Initiative 

6/10/19 AA 004717 -  
AA 004777 
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VOL. DOCUMENT DATE BATES 
20 State of Nevada, Department of Taxation's 

Supplement to Pocket Brief Regarding Regulatory 
Power Over Statutes Passed by Voter Initiative 

6/24/19 AA 004879 -  
AA 004888 

5 Stipulation and Order to  Continue Hearing and 
Extend Briefing Schedule for Motion for 
Preliminary Injunction 

4/8/19 AA 001144 -  
AA 001149 

46 Transcripts for Hearing on Objections to State's 
Response, Nevada Wellness Center, LLC's Motion 
Re Compliance Re Physical Address, and Bond 
Amount Set 

8/29/19 AA 011333 -  
AA 011405 

29 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 1 

5/24/19 AA 007170 -  
AA 007404 

30 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 2  
Volume 1 

5/28/19 AA 007405 -  
AA 007495 

30, 31 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 2  
Volume 2 

5/28/19 AA 007496 -  
AA 007601 

31 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 3  
Volume 1 

5/29/19 AA 007602 -  
AA 007699 

31, 32 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 3  
Volume 2 

5/29/19 AA 007700 -  
AA 007843 

32, 33 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 4 

5/30/19 AA 007844 -  
AA 008086 

33 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 5  
Volume 1 

5/31/19 AA 008087 -  
AA 008149 

33, 34 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 5  
Volume 2 

5/31/19 AA 008150 -  
AA 008369 

34, 35 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 6 

6/10/19 AA 008370 -  
AA 008594 

35, 36 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 7 

6/11/19 AA 008595 -  
AA 008847 
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VOL. DOCUMENT DATE BATES 
36 Transcripts for the Evidentiary Hearing on 

Motions for Preliminary Injunction Day 8  
Volume 1 

6/18/19 AA 008848 -  
AA 008959 

36, 37 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 8  
Volume 2 

6/18/19 AA 008960 -  
AA 009093 

37 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 9  
Volume 1 

6/19/19 AA 009094 -  
AA 009216 

38 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 10 
Volume 1 

6/20/19 AA 009350 -  
AA 009465 

38, 39 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 10 
Volume 2 

6/20/19 AA 009466 -  
AA 009623 

39 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 11 

7/1/19 AA 009624 -  
AA 009727 

39, 40 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 12 

7/10/19 AA 009728 -  
AA 009902 

40, 41 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 13 
Volume 1 

7/11/19 AA 009903 -  
AA 010040 

41 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 13 
Volume 2 

7/11/19 AA 010041 -  
AA 010162 

41, 42 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 14 

7/12/19 AA 010163 -  
AA 010339 

42 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 15 
Volume 1 

7/15/19 AA 010340 -  
AA 010414 

42, 43 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 15 
Volume 2 

7/15/19 AA 010415 -  
AA 010593 

43 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 16 

7/18/19 AA 010594 -  
AA 010698 
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VOL. DOCUMENT DATE BATES 
43, 44 Transcripts for the Evidentiary Hearing on 

Motions for Preliminary Injunction Day 17 
Volume 1 

8/13/19 AA 010699 -  
AA 010805 

44 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 17 
Volume 2 

8/13/19 AA 010806 -  
AA 010897 

44, 45 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 18 

8/14/19 AA 010898 -  
AA 011086 

45 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 19 

8/15/19 AA 011087 -  
AA 011165 

45, 46 Transcripts for the Evidentiary Hearing on 
Motions for Preliminary Injunction Day 20 

8/16/19 AA 011166 -  
AA 011332 
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CERTIFICATE OF SERVICE 
 

I hereby certify that the foregoing APPELLANT NEVADA ORGANIC 
REMEDIES, LLC’S OPENING BRIEF was filed electronically with the Nevada 
Supreme Court on the 17th day of January, 2020. Electronic service of the foregoing 
document shall be made in accordance with the Master Service List as follows: 

 
Adam Fulton and Maximilien D. Fetaz 
Brownsein Hyatt Farber Shreck, LLP 
Counsel for Respondents,  
ETWManagement Group LLC; Global Harmony LLC; Green Leaf Farms 
Holdings LL; Green Therapeutics LLC; Herbal Choice Inc.; Just Quality 
LLC; Libra Wellness Center LLC; Rombough Real Estate Inc. d/b/a Mother 
Herb; NEVCANN LLC; Red Gardens LLC; TH Nevada LLC; Zion Gardens 
LLC; and MMOF Vegas Retail Inc. 
 
Ketan D. Bhirud, Aaron D. Ford, Theresa M. Haar, David J. Pope,  
and Steven G. Shevorski  
Office of the Attorney General 
Counsel for Respondent,  
The State of Nevada Department of Taxation 
 
David R. Koch, Steven B. Scow, Daniel G. Scow, and Brody R. Wight  
Koch & Scow, LLC 
Counsel for Appellant,  
Nevada Organic Remedies, LLC 
 
Margaret A. McLetchie, Alina M. Shell 
McLetchie Law 
Counsel for Appellant,  
Counsel for GreenMart of Nevada NLV LLC 
 
 
       /s/ David R. Koch   
      Koch & Scow 
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Version 5.4– ϬϲͬϮϮ/2018  Recreational Marijuana Establishment License Application Page 32 of 34 

ATTAC ENT  
I ENTIFIER LE EN FOR  

In a Non-Identified Criteria Response, when a specific person or company is referenced, the identity must remain 
confidential.  A person may be addressed through their position, discipline or job title, or be assigned an 
identifier.  Identifiers assigned to people or companies must be detailed in a legend (Attachment H) to be 
submitted in the Identified Criteria Response section (use as many sheets as needed).

Criteri  Res se Ide ti ier A t l ers  r C y r e rt e t veri i ti  tside the 
ev l ti  r ess  

Example: Owner A John Smith

Example: Owner B John Doe 

Example: Construction Company A Acme Construction 

AA 003501
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ATTAC ENT I 
FACILIT  URIS ICTION FOR

Mark the jurisdiction(s) and number of stores in each jurisdiction for which you are applying. Only one 

application is necessary for multiple jurisdictions and licenses, however, you must submit attachments 

“A”  “E” for each jurisdiction, location and the appropriate application fee for each of the 

jurisdictions/locality and number of licenses requested.

N  li t y be rded re th  e  ret il st re li e se i   risdi ti l lity  

less there re less li ts th  li e ses ll ed i  the risdi ti .

Jurisdiction

Indicate 
Number of 
Licenses 

Requested

Jurisdiction

Indicate 
Number of 
Licenses 

Requested
Unincorporated Clark County Unincorporated Washoe County
City of Henderson City of Reno
City of Las Vegas City of Sparks
City of Mesquite Lander County
City of North Las Vegas Lincoln County
Carson City Lyon County
Churchill County Mineral County
Douglas County Nye County
Elko County Pershing County
Esmeralda County Storey County
Eureka County White Pine County
Humboldt County

AA 003502
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ATTAC ENT 
FE ERAL LA S AN  AUT ORITIES 

(Apply outside of NAC 453, NAC 453A, NRS 453A, NRS 453D, R092-17)

The information in this section does not need to be returned with the applicant’s application. The 
following is a list of federal laws and authorities with which the awarded Applicant will be required to 
comply.

ENVIRONMENTAL
� Archeological and Historic Preservation Act of 1974, PL 93-291
� Clean Air Act, 42 U.S.C. 7506(c)
� Endangered Species Act 16 U.S.C. 1531, ET seq.
� Executive Order 11593, Protection and Enhancement of the Cultural Environment
� Executive Order 11988, Floodplain Management
� Executive Order 11990, Protection of Wetlands Farmland Protection Policy Act, 7 U.S.C. 4201

ET seq.
� Fish and Wildlife Coordination Act, PL 85-624, as amended
� National Historic Preservation Act of 1966, PL 89-665, as amended
� Safe Drinking Water Act, Section 1424(e), PL 92-523, as amended

ECONOMIC
� Demonstration Cities and Metropolitan Development Act of 1966, PL 89-754, as amended
� Section 306 of the Clean Air Act and Section 508 of the Clean Water Act, including Executive

Order 11738, Administration of the Clean Air Act and the Federal Water Pollution Control Act
with Respect to Federal Contracts, Grants or Loans

SOCIAL LEGISLATION
� Age Discrimination Act, PL 94-135 Civil Rights Act of 1964, PL 88-352
� Section 13 of PL 92-500; Prohibition against sex discrimination under the Federal Water

Pollution Control Act
� Executive Order 11246, Equal Employment Opportunity
� Executive Orders 11625 and 12138, Women’s and Minority Business Enterprise Rehabilitation

Act of 1973, PL 93, 112
MISCELLANEOUS AUTHORIT
� Uniform Relocation and Real Property Acquisition Policies Act of 1970, PL

91-646 Executive Order 12549  Debarment and Suspension

AA 003503
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EXHIBIT H 
AA 003511



AA 003512



AA 003513



AA 003514



AA 003515



AA 003516



 

EXHIBIT I 
AA 003517



AA 003518



AA 003519



AA 003520



AA 003521



AA 003522



AA 003523



AA 003524



AA 003525



AA 003526



AA 003527



AA 003528



AA 003529



AA 003530



AA 003531



EXHIBIT J 

AA 003532



PROPOSED REGULATION OF THE 

NEVADA TAX COMMISSION 

LCB File No. T002-17 

May 8, 2017 

EXPLANATION - Matter in italics is new; matter in brackets [omitted material] is material to be 

omitted. 

AUTHORIT : NRS 453D.200 authorizes the Department to adopt all regulations necessary or 
convenient to carry out the provisions of NRS Chapter 453D. 

Section 1. Chapter 453D of NAC is hereby amended by adding thereto the provisions set 

forth as sections 2 to 35, inclusive, of this chapter. 

Sec. 2. As used in sections 2 to 35, unless the context otherwise requires, the words and 

terms defined in sections 3 to 11, inclusive, have the meanings ascribed to them in those 

sections. 

Sec. 3. “Department” defined.  “Department” means the Department of Taxation. 

Sec. 4. “Division” defined.  “Division” means the Division of Public and Behavioral 

Health of the Department of Health and Human Services. 

Sec. .  “Fair Market Value” defined.  “Fair Market Value” is the value established by the 

Department based on the price that a buyer would pay to a seller in an arm’s length 

transaction for marijuana in the wholesale market. 

Sec. .  “Marijuana Establishment” defined.  A “Marijuana Establishment” means a 

marijuana cultivation facility, a marijuana testing facility, a marijuana product 

manufacturing facility, a marijuana distributor, or a retail marijuana store. 

1
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Sec. . “Marijuana Establishment Agent” defined. A “Marijuana Establishment Agent” 

means an owner, officer, board member, employee or volunteer of a marijuana establishment, 

an independent contractor who provides labor relating to the cultivation, processing, or 

distribution of marijuana or the production of marijuana or marijuana products for a licensed 

marijuana establishment, or an employee of such an independent contractor. 

Sec. . “Excluded Felony Offense” defined. An “Excluded Felony Offense” has the 

meaning ascribed to it in NRS 453D. 

Sec. . “Medical Marijuana Establishment Registration Certificate” defined. A “Medical 

Marijuana Establishment Registration Certificate” has the meaning ascribed to it in NRS 

453A.119. 

Sec. 1 . “Marijuana” defined. “Marijuana” has the meaning ascribed to it in NRS 

453D.030. 

Sec. 11. “Medical Marijuana” defined. “Medical Marijuana” means the possession, 

delivery, production or use of marijuana pursuant to NRS 453A. 

PRODUCTION AND DISTRIBUTION OF MARIJUANA 

Temporary licensing of retail marijuana stores, marijuana testing facilities, marijuana 

product manufacturing facilities, and marijuana cultivation facilities 

Sec. 12. Procedures for the issuance and revocation of a temporary license to operate a 

marijuana establishment. 

1. A medical marijuana establishment that has received a medical marijuana 

establishment registration certificate and is operating and in good standing, as defined in 

subsections 7 and 8 of this section, under its medical marijuana establishment registration 

2
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certificate may apply for a marijuana establishment temporary license no later than May 31, 

2017.

2. The application must be submitted by the same entity that holds the medical 

marijuana establishment certificate and must be submitted on a form prescribed by the 

Department pursuant to NRS 453D.210 and must include, without limitation: 

(a) A one-time, nonrefundable application fee of $5,000 plus a license fee of: 

(1) $20,000 for a Retail Establishment; 

(2) $30,000 for a Cultivation Facility;

(3) $10,000 for a Production/Manufacturing Facility; or 

(4) $15,000 for a Testing Facility 

(5) $15,000 for a Marijuana Distributor 

(b) That the applicant is applying for a temporary marijuana establishment license; 

(c) The type of temporary marijuana establishment license for which the applicant is 

applying; 

(d) The name of the marijuana establishment, as reflected on the registration 

certificate issued pursuant to NRS 453A and in the articles of incorporation or other 

documents filed with the Secretary of State; 

(e) The physical address where the marijuana establishment will be located and the 

physical address of any co-owned or otherwise affiliated  marijuana establishments; 

(f) The mailing address of the applicant; 

(g) The telephone number of the applicant; 

(h) The electronic mail address of the applicant; 

(i) Authorization for the Department to review the records of the Division necessary 
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to determine if the applicant is in good standing under its medical marijuana establishment 

registration certificate;

(j) Attestation that the applicant understands its location must be properly zoned in 

compliance with NRS 453D.210(5)(a)-(c) and NRS 453D.210(5)(e) prior to receiving a 

temporary marijuana establishment license;

(k) A signed copy of the Request and Consent to Release Application Form for 

Temporary Marijuana License; 

(l) An attestation that the information provided to the Department to apply for the 

temporary marijuana establishment license is true and correct according to the information 

known by the affiant at the time of signing; 

(m) The signature of a natural person for the proposed marijuana establishment and 

the date on which the person signed the application; and 

(n) Any other information that the Department may require. 

3. The Department shall maintain the confidentiality of and shall not disclose the 

name or any other identifying information of any person who applies for a temporary 

marijuana establishment license. A list of the licensed entities will be posted on the 

Department’s website. 

4. Upon receipt of the application by the Department, the Department shall approve 

the issuance of a temporary marijuana establishment license if: 

(a) The applicant holds the same or similar license type under NRS 453A for which 

it is applying or is applying for a marijuana distributor license; 

(b) The applicant is operating and in good standing under its medical marijuana 

establishment registration certificate; and 
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(c) The applicant is in compliance with NRS 453D.210 (5)(a)-(f). For purposes of 

determining compliance with 453D(5)(c) and (e), the Department will not issue the license 

until the Department receives written notice from the locality that the applicant is in 

compliance with the distance requirements and zoning and land use rules adopted by the 

locality. 

5. If the proposed marijuana establishment will be located at a location different from 

the medical marijuana establishment, the Department will not issue a temporary marijuana 

establishment license until the Department completes an inspection of the proposed marijuana 

establishment. Such an inspection may require more than one visit to the proposed marijuana 

establishment. 

6. If the temporary marijuana establishment license application is not approved, the 

license fee will be refunded to the applicant.  

7. As used in this section, a medical marijuana establishment is in “good standing” if 

it is in compliance with NRS 453A and NAC 453A, including but not limited to the following: 

(a) For all medical marijuana establishments: 

(1) All licenses, certificates and fees are current and paid; 

(2) No registration certificate suspension within 6 months of the effective date 

of the marijuana establishment temporary license for enforcement violations including but not 

limited to provisions NRS 453A.352, NRS 453A.362, NAC 453A.406, NAC 453A.414, NAC 

453A.658, NAC 453A.668, and NAC 453A.672; 

(3) The applicant is not delinquent in the payment of any tax administered by 

the Department or is not in default on a payment required pursuant to a written agreement 

with the Department, or is not otherwise liable to the Department for the payment of money; 
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(4) No citations for illegal activity or criminal conduct; and 

(5) Plans of correction are in progress or are complete and on time as defined

in NRS 453A.330. 

(b) If a medical marijuana establishment registration certificate is provisional it is 

not in good standing pursuant to this section.  

8. As used in this section, a medical marijuana establishment is “operating” if it filed 

a return and paid the tax imposed by NRS 372A.290 prior to or on May 31, 2017. 

9. Any application or license fee paid for a temporary marijuana establishment 

license can be applied toward the fees required for a permanent license. 

10. After the application period provided in subsection 1, the Department may accept 

additional applications for not more than a total of 5 business days.  These regulations will 

apply to any subsequent application period determined by the Department except that the 

requirement to be operating as provided in subsection 8 will not apply to any subsequent 

application period. 

Sec. 13. Temporary marijuana license except marijuana distributor  Grounds for 

denial, suspension or revocation. 

1. The Department will deny an application for a temporary marijuana establishment 

license if: 

(a) The applicant is not in compliance with NRS 453A, NAC 453A, NRS 453D or 

this chapter;

(b) The applicant is not in good standing as required by Section 12 of this chapter; 

(c) The applicant is not in compliance with NRS 453D zoning requirements; and 

(d) The applicant has not paid fees required by NRS 453D. 
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(e) The marijuana establishment has failed to pay any tax or fee required by NRS 

372A or NRS 453D and any other law imposing a tax or fee on the sale of marijuana and 

marijuana products in this State. 

2. The Department will revoke or suspend a temporary marijuana establishment 

license if: 

(a) The marijuana establishment dispenses, delivers or otherwise transfers 

marijuana to a person under 21 years of age; 

(b) The marijuana establishment acquires usable marijuana or mature marijuana 

plants from any person other than a marijuana establishment agent or another licensed 

marijuana establishment; 

(c) An owner, officer or board member of the marijuana establishment has been 

convicted of an excluded felony offense; 

(d) The Department receives formal notice from the applicable local government 

that the marijuana establishment has had its authorization to operate terminated; 

(e) Any license issued pursuant to NRS 453A is suspended or revoked; or 

(f) The marijuana establishment failed to pay any tax or fee required by NRS 372A 

or NRS 453D and any other law imposing a tax or fee on the sale of marijuana and marijuana 

products in this State. 

Temporary licensing of marijuana distributors 

Sec. 14. Applications to operate marijuana establishment marijuana distributors  

Required provisions. 

1. The Department will accept distributor applications from applicants meeting the 

following criteria: 
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(a) Persons holding a liquor wholesaler dealer license pursuant to NRS 369; 

(1) Person has the meaning ascribed to it in NRS 0.039. 

(2) The person holding the wholesaler liquor dealer license must be the person 

applying for the marijuana distributor license. 

(b) Medical marijuana establishments that hold a registration certificate pursuant 

to NRS 453A.322(5) and are operating and in good standing as provided in Section 12 of this 

chapter; or 

(c) Applicants who are currently in the business of transporting medical marijuana 

and whose employees hold valid agent cards pursuant to NRS 453A.332 

(1) For the applicant and each person who is proposed to be an owner, officer 

or board member of the entity that is currently in the business of transporting medical 

marijuana, each must comply with the provisions set forth in NRS 453A.322 and NRS 453.332 

regarding fingerprinting and background checks. 

2. After the application deadline set forth in Section 15 the Department may 

determine pursuant to NRS 453D.210(3) that an insufficient number of distributor licenses 

would result from limiting licenses to persons holding a wholesale dealer license pursuant to 

chapter 369 of NRS. The determination will be based upon the liquor wholesale dealer 

applicants’ responses to the following considerations: 

(a) Whether the applicant has begun the process to secure local zoning and/or 

special use permits necessary to operate a marijuana establishment; 

(b) Whether the applicant owns the building where it will operate its marijuana 

establishment, and if not, if it has received written permission from the property owner to 

operate the proposed marijuana establishment; 
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(c) Whether the applicant has consulted with a contractor about making physical 

security modifications to the building where it proposes to operate the marijuana 

establishment to comply with NRS 453D.300, and if so, whether those modifications would be 

complete by July 1, 2017, or whether the building which the applicant proposes to use 

complies with the security requirements for marijuana establishments; 

(d) Whether the applicant acknowledges that there is a conflict between state and 

federal law regarding marijuana sales and that being a licensed marijuana establishment may 

jeopardize the applicant’s status as a federally licensed liquor wholesaler and whether the 

applicant is prepared to enter the marijuana market despite the potential federal licensing 

issues; 

(e) Explain whether the applicant currently serves a variety of geographic markets 

as a liquor wholesaler or explain how the applicant is prepared to serve different geographic 

markets in the state.; 

(f) Explain what experience the applicant has in serving a variety of retailers as a 

liquor wholesaler; 

(g) Other information included in the application described in Section 15; and 

(h) Other information the applicant believes shows that it is prepared to serve the 

marijuana establishment market on July 1, 2017.  

Sec. 1 . Temporary marijuana establishment license for marijuana distributor. 

Procedures for the issuance of a temporary marijuana distributor license for an applicant 

who does not hold a medical marijuana registration certificate. 

1. An application submitted for a temporary marijuana distributor license from an 

applicant who does not have a medical marijuana establishment registration certificate must 
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be submitted on or before May 31, 2017 on a form prescribed by the Department pursuant to 

NRS 453D.210 and must include: 

(a) A one-time, nonrefundable application fee of $5,000; plus a $15,000 license fee; 

and 

(b) The name of the proposed marijuana distributor, as reflected in the articles of 

incorporation or other documents filed with the Secretary of State; 

(c) The type of business organization of the applicant, such as individual, 

corporation, partnership, limited-liability company, association or cooperative, joint venture 

or any other business organization; 

(d) Confirmation that the applicant has registered with the Secretary of State as the 

appropriate type of business, and the articles of incorporation, articles of organization or 

partnership or joint venture documents of the applicant; 

(e) The physical address where the proposed marijuana distributor will be located 

and the physical address of any co-owned or otherwise affiliated marijuana establishments; 

(f) The mailing address of the applicant; 

(g) The telephone number of the applicant; 

(h) The electronic mail address of the applicant; 

(i) An attestation that the information provided to the Department to apply for the 

temporary marijuana distributor license is true and correct according to the information 

known by the affiant at the time of signing; 

(j) The signature of a natural person for the proposed marijuana distributor and the 

date on which the person signed the application; 
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(k) Documentation from a financial institution in this State, or any other state or the 

District of Columbia, which demonstrates: 

(1) That the applicant has liquid assets that demonstrate the applicant is in a 

financial condition to operate as a distributor.  The funds should be unencumbered and able 

to be converted within 30 days after a request to liquidate such assets; and 

(2) The source of those liquid assets. 

(l) A description of the proposed organizational structure of the proposed 

marijuana distributor, including, without limitation: 

(1) An organizational chart showing all owners, officers and board members of 

the proposed marijuana distributor; and 

(2) A list of all owners, officers and board members of the proposed marijuana 

distributor that contains the following information for each person: 

(a) The title of the person; 

(b) A short description of the role the person will serve in for the 

organization and his or her responsibilities; 

(c) Whether the person has served or is currently serving as an owner, 

officer or board member of a medical marijuana establishment; 

(d) Whether the person has served as an owner, officer or board member for 

a medical marijuana establishment that has had its medical marijuana establishment 

registration certificate revoked or suspended; 

(e) Whether the person has previously had a medical marijuana 

establishment agent registration card revoked; 

(f) Whether the person is a law enforcement officer; 
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(g) Whether the person is currently an employee or contractor of the 

Department; 

(h) Whether the person has an ownership or financial investment interest in 

a medical marijuana establishment; 

(i) A signed copy of the Request and Consent to Release Application Form 

for Temporary Marijuana Distributor License; 

(j) A complete set of fingerprints and written permission of the owner, 

officer or board member authorizing either the Department or the Division to forward the 

fingerprints to the Central Repository for Nevada Records of Criminal History for submission 

to the Federal Bureau of Investigation for its report; 

(1) If required, authorization for the Department to obtain account 

information from the Division regarding fingerprints and background checks. 

(k) A signed copy of the Child Support Verification Form; and 

(l) The completed Driver Verification Form 

(m) For each owner, officer and board member of the proposed marijuana 

distributor: 

(1) An attestation signed and dated by the owner, officer or board member that 

he or she has not been convicted of an excluded felony offense, 

(2) An attestation signed and dated by the owner, officer or board member that 

he or she has not served as an owner, officer, or board member for a medical marijuana 

establishment that has had its registration certificate suspended or revoked;

(3) That the information provided to support the application for a temporary 

marijuana distributor license is true and correct; 
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(4) A narrative description, not to exceed 750 words, demonstrating: 

(a) Any previous experience at operating other businesses or nonprofit 

organizations; and  

(b) Qualifications that are directly and demonstrably related to the 

operation of a marijuana establishment. 

(5) A resume. 

(n) A financial plan which includes, without limitation: 

(1) Financial statements showing the resources of the applicant; 

(2) If the applicant is relying on money from an owner, officer or board member, 

evidence that the person has unconditionally committed such money to the use of the 

applicant in the event the Department awards a distributor license to the applicant and the 

applicant obtains the necessary approvals from local governments to operate; and 

(3) Proof that the applicant has adequate money to cover all expenses and costs 

of the first year of operation. 

(o) Evidence that the applicant has a plan to staff, educate and manage the 

proposed marijuana distributor on a daily basis, which must include, without limitation: 

(1) A detailed budget for the proposed marijuana distributor, including pre-

opening, construction and first year operating expenses;

(2) An operations manual that demonstrates compliance with NRS 453D and 

this chapter;

(3) An education plan which must include, without limitation, providing 

educational materials to the staff of the proposed marijuana distributor; and 
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(4) An indication from the proposed marijuana distributor that it is aware that it 

must comply with all local government enacted zoning restrictions and be in compliance with 

NRS 453D.210 prior to issuance of a temporary marijuana distributor license. 

(p) Any other information the Department may require. 

(1) The Department shall maintain the confidentiality of and shall not disclose 

the name or any other identifying information of any person who applies for a temporary 

marijuana establishment license. A list of the licensed entities will be posted on the 

Department’s website. 

(2) The Department will not issue a temporary marijuana distributor license 

until the Department completes an inspection of the proposed marijuana distributor. Such an 

inspection may require more than one visit to the proposed marijuana distributor. 

Sec. 1 . Temporary distributor license  Suspension for operational deficiencies  plan of 

correction. 

1. If the Department determines that there are any deficiencies in the operation of a 

marijuana distributor or in the provision of services by a marijuana distributor, the 

Department may suspend its temporary marijuana distributor license and request a written 

plan of correction from the marijuana distributor. 

2. A marijuana distributor whose marijuana distributor license has been suspended 

pursuant to subsection 1 of this section shall develop a plan of correction for each deficiency 

and submit the plan to the Department for approval within 10 business days after receipt of 

the statement of deficiencies. The plan of correction must include specific requirements for

corrective action, which must include times within which the deficiencies are to be corrected. 
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3. If the plan submitted pursuant to subsection 2 of this section is not acceptable to 

the Department, the Department may direct the marijuana distributor to resubmit a plan of 

correction or the Department may develop a directed plan of correction with which the 

marijuana distributor must comply. 

Sec. 1 . Temporary distributor license  Grounds for denial, suspension or revocation of 

a temporary license to operate as a marijuana distributor to an applicant who does not 

hold a medical marijuana registration certificate. 

1. The Department will deny an application for a temporary marijuana distributor 

license if: 

(a) The applicant for the temporary marijuana distributor license is not in 

compliance with any provision of this chapter or NRS 453D; or 

(b) An owner, officer or board member of the applicant for the temporary marijuana 

distributor license:

(1) Is an employee or contractor of the Department; 

(2) Has an ownership or financial investment interest in an independent testing 

facility and also is an owner, officer or board member of a marijuana distributor; or 

(3) Provides false or misleading information to the Department. 

2. The Department will revoke a temporary marijuana distributor license if: 

(a) The marijuana distributor engages in any of the following: 

(1) Dispensing, delivering or otherwise transferring marijuana to a person 

under 21 years of age; 

15

AA 003547



(2) Acquiring usable marijuana or mature marijuana plants from any person 

other than a marijuana establishment agent or another licensed marijuana establishment; 

(b) An owner, officer or board member of the marijuana distributor has been 

convicted of an excluded felony offense; or 

(c) The Department receives formal notice from the applicable local government that 

the marijuana distributor has had its authorization to operate terminated. 

3. The Department may revoke or suspend any temporary marijuana distributor 

license issued or may deny any application under the provisions of this chapter and NRS 453D 

upon any of the following grounds: 

(a) Violation by the marijuana distributor of any of the provisions of this chapter or 

NRS 453D; 

(b) The failure or refusal of a marijuana distributor to comply with any of the 

provisions of this chapter or NRS 453D; 

(c) The failure or refusal of a marijuana distributor to carry out the policies and 

procedures or comply with the statements provided to the Department in the application of the 

marijuana distributor;

(d) Operating as a marijuana distributor without a temporary marijuana distributor 

license; 

(e) The failure or refusal to return an adequate plan of correction to the Department 

within 10 business days after receipt of a statement of deficiencies pursuant to Section 16 of 

this chapter;
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(f) The failure or refusal to correct any deficiency specified by the Department 

within the period specified in a plan of correction developed pursuant to Section 16 of this 

chapter; or 

(g) The failure or refusal to cooperate fully with an investigation or inspection by the 

Department; 

4. If the Department revokes a temporary marijuana distributor license, the 

Department must provide notice to the marijuana distributor that includes, without limitation, 

the specific reasons for the revocation. 

5. Before revoking a marijuana distributor license as a result of the actions of an 

owner, officer or board member of the marijuana distributor pursuant to paragraph (b) of 

subsection 1 or paragraph (b) of subsection 2 of this section, the Department may provide the 

marijuana distributor with an opportunity to correct the situation. 

Sec. 1 . Temporary licensing of a marijuana distributor with a medical marijuana 

registration certificate. 

1. An application submitted for a temporary marijuana distributor license from an 

applicant that has a medical marijuana establishment registration certificate must be 

submitted on a form prescribed by the Department pursuant to NRS 453D.210 and must:

(a) Include a one-time, nonrefundable application fee of $5,000 plus a $15,000 

license fee;

(b) Comply with all provisions of Section 12 of this chapter; and 

(c) The Department shall maintain the confidentiality of and shall not disclose the 

name or any other identifying information of any person who applies for a temporary 

marijuana establishment license. A list of the licensed entities will be posted on the 
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Department’s website. 

Sec. 1 . Agents of temporary licensed marijuana distributors required to register with 

the Department  requirements for registration  establishment required to notify 

Department if agent ceases to be employed by, volunteer at or provide labor as a marijuana 

distributor.

1. Except as otherwise provided in this section, a person shall not volunteer or work 

at, contract to provide labor as, or be employed by a licensed marijuana distributor unless the 

person is registered with the Department pursuant to this section. 

2. A licensed marijuana distributor that wishes to retain as a volunteer or employ a 

marijuana distributor agent shall submit to the Department an application on a form 

prescribed by the Department. The application must be accompanied by: 

(a) The name, address and date of birth of the prospective marijuana distributor 

agent; 

(b) A statement signed by the prospective marijuana distributor agent pledging not to 

dispense or otherwise divert marijuana to any person who is not authorized to possess 

marijuana in accordance with the provisions of this chapter; 

(c) A statement signed by the prospective marijuana distributor agent asserting that 

he or she has not previously had a medical marijuana establishment agent registration card 

revoked; 

(d) A complete set of the fingerprints and written permission of the prospective 

marijuana distributor agent authorizing either the Department or the Division to forward the 
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fingerprints to the Central Repository for Nevada Records of Criminal History for submission 

to the Federal Bureau of Investigation for its report; 

(1) If required, authorization for the Department to obtain account 

information from the Division regarding fingerprints and background checks. 

(e) The application fee, as allowed by law; and 

(f) Such other information as the Department may require. 

3. A marijuana distributor shall notify the Department within 10 days after a 

marijuana distributor agent ceases to be employed by, volunteer at or provide labor as a 

marijuana distributor agent to the marijuana distributor. 

4. A person shall not serve as a marijuana distributor agent if he or she: 

(a) Has been convicted of an excluded felony offense; or 

(b) Is less than 21 years of age. 

5. Either the Department or the Division shall submit the fingerprints of an applicant 

for registration as a marijuana distributor agent to the Central Repository for Nevada Records 

of Criminal History for submission to the Federal Bureau of Investigation to determine the 

criminal history of the applicant. 

6. If an applicant for registration as a marijuana distributor agent satisfies the 

requirements of this section and is not disqualified from serving as such an agent pursuant to 

this section or any other applicable law, the Department shall issue to the person and, for an 

independent contractor, to each person identified in the independent contractor’s application 

for registration as an employee who will provide labor as a marijuana distributor agent, a 

marijuana distributor agent card. If the Department does not act upon an application for a 
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marijuana distributor agent card within 30 days after the date on which the application is 

received, the application shall be deemed conditionally approved until such time as the 

Department acts upon the application. 

Sec. 2 . Marijuana distributor duties and responsibilities. 

1. A licensed marijuana distributor may transport marijuana and marijuana products 

between a marijuana establishment and: 

(a) Another marijuana establishment; 

(b) Between the buildings of the marijuana establishment. 

2. A marijuana establishment may only transport marijuana and marijuana products 

to a retail marijuana store if they hold a marijuana distributor license. 

3. A marijuana distributor may not purchase or sell marijuana or marijuana products 

unless they hold another license that allows for the purchase or sale of marijuana and 

marijuana products. 

4. Before transporting marijuana or marijuana products pursuant to subsection 1 of 

this chapter, a licensed marijuana distributor must: 

(a) Complete a trip plan that includes, without limitation: 

(1) The name of the marijuana establishment agent in charge of the 

transportation; 

(2) The date and start time of the trip; 

(3) A description, including the amount, of the marijuana or marijuana 

products being transported along with the unique identification code for the product; and 
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(4) The anticipated route of transportation including the business names and 

phone numbers along with the license number of the shipping and receiving licensee.

(b) Provide a copy of the trip plan completed pursuant to paragraph (a) of this 

section to the marijuana establishment for which he or she is providing the transportation. 

(c) Record the trip plan in the inventory control tracking system approved by the 

Department if such a system is available. 

5. During the transportation of marijuana or marijuana products pursuant to 

subsection 1 of this section, the licensed distributor agent must: 

(a) Carry a copy of the trip plan completed pursuant to paragraph (a) of subsection 2 

of this section with him or her for the duration of the trip; 

(b) Have his or her marijuana distributor agent card in his or her immediate 

possession; 

(c) Use a vehicle without any identification relating to marijuana and which is 

equipped with a secure lockbox or locking cargo area which must be used for the sanitary and 

secure transportation of marijuana or marijuana products; 

(d) Have a means of communicating with the marijuana establishment for which he 

or she is providing the transportation; and 

(e) Ensure that all marijuana or marijuana products are not visible. 

(1) After transporting marijuana or marijuana products pursuant to subsection 

1 of this section, a distributor agent must enter the end time of the trip and any changes to the 

trip plan that was completed pursuant to paragraph (a) of subsection 2 of this section.

6. Each distributor agent transporting marijuana or marijuana products pursuant to 

subsection 1 of this section, must: 
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(a) Report any vehicle accident that occurs during the transportation to a person 

designated by the marijuana distributor to receive such reports within 2 hours after the 

accident occurs; 

(b) Report any loss or theft of marijuana or marijuana products that occurs during 

the transportation to a person designated by the marijuana distributor to receive such reports 

immediately after the marijuana distributor agent becomes aware of the loss or theft. A 

marijuana distributor that receives a report of loss or theft pursuant to this paragraph must 

immediately report the loss or theft to the appropriate law enforcement agency and to the 

Department as required by Section 23 of this chapter; and 

(c) Report any unauthorized stop that lasts longer than 2 hours to the Department. 

7. A marijuana distributor shall: 

(a) Maintain the documents required in paragraph (a) of subsection 2 and 

subsections 4 (a) and (b) of this section; and 

(b) Provide a copy of the documents required in paragraph (a) of subsection 2 and 

subsections 4 (a) and (b) of this section to the Department for review upon request. 

8. Each marijuana distributor shall maintain a log of all reports received pursuant to 

subsection 2 and subsection 4 (a) and (b) of this section.

9. Unless extenuating circumstances exist, a marijuana distributor may not store 

marijuana or marijuana products overnight for any reason and must make direct delivery. If 

extenuating circumstances exist, the marijuana distributor must notify the Department of the 

extenuating circumstances as soon as possible. 

Sec. 21. Transportation of marijuana and marijuana products by a marijuana 

cultivation facility, marijuana testing facility, marijuana product manufacturing facility 
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and retail store.

1. A licensed marijuana cultivation facility, marijuana testing facility, marijuana 

product manufacturing facility, or retail marijuana store may transport marijuana and 

marijuana products without a marijuana distributor license as follows: 

(a) A marijuana cultivation facility and a marijuana product manufacturing facility 

may transport marijuana and marijuana products to or from marijuana testing facility, a

marijuana cultivation facility or a marijuana product manufacturing facility. 

(b) A marijuana testing facility may transport marijuana and marijuana products to 

or from a testing facility for testing. 

(c) A retail marijuana store may transport marijuana and marijuana products to or 

from a marijuana testing facility. 

Sec. 22. Transportation of marijuana and marijuana products prohibited.

1. A marijuana establishment is prohibited from transporting marijuana and 

marijuana products to or from a retail marijuana store unless the establishment has a 

marijuana distributor license.  This provision does not apply to: 

(a) A medical marijuana establishment only transporting marijuana or marijuana 

product for sale to medical patients; 

(b) A marijuana testing facility transporting samples for testing; 

(c) A retail marijuana store transporting marijuana to or from a marijuana testing 

facility; or

(d) A retail marijuana store delivering not more than 10 ounces of marijuana or 

marijuana product to a consumer. Except that a retail marijuana store is prohibited from
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delivering marijuana or marijuana product to a consumer at any location that has been issued 

a gaming license as defined in NRS 463.015. 

(1) When transporting marijuana or marijuana products to a consumer 

pursuant to subsection 1 of this section, a retail marijuana store agent must: 

(a) Before transportation, confirm verbally with the consumer by telephone that 

the consumer is 21 years of age or older and ordered the marijuana or marijuana products 

and verify the identity of the consumer;

(b) Enter the details of the confirmation obtained pursuant to paragraph (a) of 

this section in a log which must be available for inspection by the appropriate law enforcement 

agency and by the Department; and 

(c) Review the government-issued identification to determine the consumer’s

age when the items are delivered and only leave the items with the consumer whose age and 

identity was confirmed.

(d) Comply with the requirements in Section 20, subsections 2 through 6 of this 

chapter.

2. Violation of this provision may result in denial, suspension, or revocation pursuant to 

Section 13 of this chapter. 

Sec. 23. Reporting of loss or theft of marijuana and marijuana product  maintenance 

of documentation. 

1. A marijuana distributor shall: 
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(a) Document and report any loss or theft of marijuana and marijuana product from 

the marijuana distributor to the appropriate law enforcement agency and to the Department; 

and 

(b) Maintain copies of any documentation required pursuant Section 20 of this 

chapter for at least 5 years after the date on the documentation and provide copies of the 

documentation to the Department for review upon request. 

Sec. 24. License Expiration and renewal 

1. A marijuana establishment license issued pursuant to this chapter is valid for 90

days after January 1, 2018. 

Sec. 2 . Applicability of NRS 4 3A and NAC 4 3A to the regulations adopted pursuant 

to this chapter. 

1. Relevant provisions in NRS 453A and related regulations adopted pursuant to NAC 

453A are applicable herein, including but not limited to: 

(a) Requirements for the security of marijuana establishments; 

(b) Requirements to prevent the sale or diversion of marijuana and marijuana 

products to persons under 21 years of age; 

(c) Requirements for the packaging of marijuana and marijuana products, 

including requirements for child-resistant packaging; 

(d) Requirements for the testing and labeling of marijuana and marijuana products 

sold by marijuana establishments including a numerical indication of potency based on the 

ratio of THC to the weight of a product intended for oral consumption; 

(e) Requirements for record keeping by marijuana establishments; 

(f) Reasonable restrictions on signage, marketing, display, and advertising; 
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(g) Procedures and requirements to enable the transfer of a license for a marijuana 

establishment to another qualified person and to enable a licensee to move the location of its 

establishment to another suitable location; and 

(h) Procedures and requirements for agent registration cards except those applying 

as agents of temporary licensed marijuana distributors pursuant to Section 19 of this chapter. 

Sec. 2 .  Civil penalties. 

1. The Department may: 

(a) Impose a civil penalty of up to $35,000 on any person who: 

(1) Operates a marijuana establishment without a license 

(b) Impose a civil penalty of up to $10,000 on any person who: 

(1) Omits, neglects or refuses to: 

(a) Comply with any duty imposed up on him or her pursuant to the 

provisions of this chapter and NRS 453D; 

(b) Do or cause to be done any of the things required pursuant to those 

provisions; or 

(c) Does anything prohibited by the provisions of this chapter and NRS 

453D

2. In determining the amount of any civil penalty assessed under this Chapter, the 

Department shall take into account the gravity of the violation, the economic benefit or 

savings (if any) resulting from the violation, the size of the violator’s business, the violator’s 

history of compliance with this Chapter and Chapter 453A, action taken to remedy the 

violation, the effect of the penalty on the violator’s ability to continue in business, and such 

other matters as justice may require. 
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MARIJUANA TA  

Reporting and Transmittal of Marijuana Taxes 

Sec. 2 . Applicability of NRS 3 .

1. The provisions of NRS 360 relating to the payment, collection, administration 

and enforcement of taxes, including, without limitation, any provisions relating to the 

imposition of penalties and interest, shall be deemed to apply to the payment, collection, 

administration and enforcement of the excise and sales tax on marijuana. 

Sec. 2 . Sales and Use Tax Returns Required. Payment of tax  monthly return.

1. Marijuana sold pursuant to NRS 453D is subject to sales tax when it is sold at a

retail store.  Returns and payments must be submitted as provided in NRS 372.354 through 

NRS 372.395. 

Sec. 2 .  Excise Tax Returns Required.  Payment of tax  monthly return.

1. An excise tax must be collected by the State on the wholesale sales of marijuana at 

a rate of 15 percent of the fair market value at wholesale of the marijuana. 

2. Each marijuana cultivator shall, on or before the last day of the month immediately 

following each month for which the marijuana is sold, file with the Department a return on a 

form prescribed by the Department and remit to the Department any tax due for the month 

covered by the return. A return must be filed whether or not a sale or purchase has occurred. 

3. The marijuana cultivation facility shall pay the excise tax to the Department upon 

the first sale of marijuana to a marijuana retail store, a marijuana product manufacturing 

facility, or another marijuana cultivation facility. 
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(a) If a marijuana cultivation facility sells to another marijuana cultivation facility 

and pays the wholesale excise tax to the Department on the wholesale sale as required by NRS 

453D.500, the wholesale excise tax will not be due on any subsequent sales of that product. 

(b) A marijuana cultivation facility must keep all supporting documentation for 

verification that the excise tax was paid on the first sale of the product. 

4. Calculation and Payment of Tax. 

(a) Calculation of Fair Market Value at Wholesale. 

(1) The Department will calculate the Fair Market Value at Wholesale using 

reported sales or transfer of each category. 

(2) Detailed transaction reports shall be submitted by each marijuana 

cultivation facility to the Department by October 31, 2017. The reports shall be submitted on a 

form provided by the Department and must include transactions from April 2017 through 

September 2017. 

(3) The Department will determine the best methodology to arrive at the Fair 

Market Value at Wholesale. The Department may, from time to time, change its method of 

calculating the Fair Market Value at Wholesale if, in the judgment of the Department, such 

change is necessary to arrive at the most accurate Fair Market Value at Wholesale given the 

market conditions. 

(b) The tax shall be calculated based on the category of the Marijuana Product (i.e., 

Bud, Small/Popcorn Bud, Trim, Immature Plant, Wet Whole Plant, or Seeds) being sold. 

(1) To set the initial Fair Market Value at Wholesale, the Department will use 

data collected from current medical marijuana cultivators as well as other data available 

related to the Fair Market Value at Wholesale 
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(2) The excise tax for Bud is computed on the total weight of all Bud that is 

sold. Notwithstanding this rule, the inadvertent inclusion of inconsequential amounts of Bud 

in a sale that is otherwise Trim shall not be treated as the sale of Bud. 

(3) The excise tax for Trim is calculated on the total weight of all Trim that is 

sold. Notwithstanding this rule, the inadvertent inclusion of inconsequential amounts of Bud 

in a sale that is otherwise Trim shall be treated as the sale of Trim. 

(4) The excise tax for Immature Plants is calculated on the total number of 

Immature Plants being sold.  

(5) The excise tax for Wet Whole Plants is calculated on the total weight of the 

entire Marijuana Wet Whole Plant. The weight of the entire plant is subject to tax because the 

Fair Market Value at Wholesale for Wet Whole Plant already reflects an allowance for water 

weight and waste. The Wet Whole Plant may not undergo any further processing (i.e., drying 

the plant and subsequently selling separately the Bud and Trim) prior to being weighed when 

using the Wet Whole Plant basis. 

(a) The Marijuana Wet Whole Plant must be weighed within 2 hours of 

the batch being harvested and without any further processing, including any artificial drying 

such as increasing the ambient temperature of the room or any other form of drying, curing, 

or trimming.  Tax must be calculated and paid on the total Wet Whole Plant weight. If the Wet 

Whole Plant is not weighed within 2 hours of the batch being harvested or is subjected to 

further processing before being weighed, the excise tax on such plant cannot be calculated 

and paid on the Wet Whole Plant basis and must instead be calculated and paid at the Bud 

and Trim rates. 
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(b) The Marijuana Cultivation Facility must maintain records of the 

time each batch was harvested and weighed and the weight of each plant. The records must be 

in writing and created contemporaneously with the harvesting and weighing. 

(6) The excise tax for seeds is calculated on the total number of seeds being sold 

5. Both the marijuana cultivation facility and the first purchaser shall maintain 

documentation of the payment of the excise tax.  Such evidence may be the purchase invoice, 

so long as the invoice shows the name and license number of the marijuana cultivation 

facility, name and license number of first purchaser, the category of product being sold, the 

date of sale , and the weight of the product being sold. 

Sec. 3 . Designation of medical marijuana inventory and retail marijuana inventory. 

1. Under the current tax provisions in NRS 453D, marijuana sold by a marijuana 

cultivation facility is subject to a 15% wholesale tax on the fair market value of the 

transaction.  The tax is the responsibility of the cultivator. 

2. Under the current tax provisions in NRS 372A, marijuana sold by medical 

marijuana establishments is subject to a 2% tax at cultivation, a 2% tax at production and 2% 

tax at the dispensary.  

3. Inventory sold by medical marijuana establishments and inventory sold by 

marijuana establishments must be designated and separated based on the different taxation 

requirements. 

4. Unless legislation is enacted and effective by July 1, 2017, to apply the tax 

treatment of marijuana sold by marijuana establishments to marijuana sold by medical 

marijuana establishments, each medical marijuana establishment, except Independent Testing 

Laboratories must, no later than June 16, 2017, designate a portion of its medical marijuana 
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inventory as inventory that may be sold as retail marijuana as provided in NRS 453D.  The 

designation must be submitted to the Department and must contain the following: 

(a) A list of all inventory within the medical marijuana establishments tracking 

control system by inventory and tracking control number; 

(b) A list of all inventory that the medical marijuana establishment is designating as 

retail marijuana by inventory and tracking control number; and 

(c) A list of all inventory that the marijuana establishment is designating as medical 

marijuana by inventory and tracking control number. 

5. Once inventory is designated as retail marijuana it cannot be sold as medical 

marijuana. Once inventory is designated as medical marijuana it cannot be sold as retail 

marijuana. 

Sec. 31. Tax treatment of designated inventory.  

1. Once inventory is designated as retail marijuana inventory it must be taxed as 

provided in NRS 453D.500 and any other applicable provisions regarding the taxation of 

marijuana sold pursuant to NRS 453D or this chapter.  

2. Once inventory is designated as medical marijuana inventory it must be taxed as 

provided in NRS 372A.900 and any other applicable provisions regarding the taxation of 

marijuana sold pursuant to NRS 453A or NAC 453A. 

Sec. 32. Designation of inventory and tax treatment in the event of legislative change. 

1. If legislation is enacted and effective by July 1, 2017 to apply the tax treatment of 

marijuana sold by marijuana establishments as provided by NRS 453D.500 to marijuana sold 

by medical marijuana establishments, then Sections 30 and 31 of this Chapter are not 
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applicable. If legislation changes the tax rate of medical marijuana to 15% of the wholesale 

price, that change becomes effective to all marijuana sold by the cultivator after the 

legislation’s effective date. 

Sec. 33. Maintenance and availability of records of taxpayer. 

1. Each person responsible for maintaining the records of a taxpayer shall: 

(a) Keep such records as may be necessary to determine the amount of the liability of 

the taxpayer pursuant to the provisions of NRS 453D.500. 

(b) Preserve those records for 4 years or until any litigation or prosecution pursuant 

to NRS 453D.500, inclusive, is finally determined, whichever is longer; and 

(c) Make the records available for inspection by the Department upon demand at 

reasonable times during regular business hours. 

Sec. 34. Examination of records by Department. 

1. To verify the accuracy of any return filed by a taxpayer or, if no return is filed, to 

determine the amount required to be paid, the Department, or any person authorized in 

writing by the Department, may examine the books, papers and records of any person who 

may be liable for the excise tax on marijuana. 

Sec. 3 . Miscellaneous tax provisions 

1. The provisions of NRS 372A.300 through NRS 372A.380 shall be deemed to apply 

the administration of the tax under NRS 453D. 
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Lone Mountain Partners, LLC (“Lone Mountain”), by and through counsel undersigned, 

hereby files this Opposition to Plaintiffs’/Counterdefendants’ Motion for Preliminary Injunction 

or for Writ of Mandamus (the “Motion”) and Plaintiffs’/Counterdefendants’ Supplemental Facts 

in Support of Motion (the “Supplement”).1  This Opposition is based upon the record, the 

following memorandum of points and authorities and the supporting exhibits thereto, and such 

further argument of counsel as the Court may permit at the hearing on this matter. 

MEMORANDUM OF POINTS AND AUTHORITIES 

“[O]ne of our principal owners is married to an American Indian.  
A real American Indian, not a presidential candidate. And so we 
thought if anything we should go dramatically up in the ranking.  
And . . . we didn’t.” 
 

Plaintiffs’ counsel, Will Kemp, Esq.2 explaining the basis for Plaintiffs’ contention 
diversity was improperly excluded from consideration in licensing. 
  

I. INTRODUCTION 

The lengths to which Plaintiffs will go to support their position that they were 

unconstitutionally deprived a retail marijuana license would be comical, if they were not so 

injurious to Nevada’s marijuana industry, to the investments of the numerous companies that 

successfully obtained licenses, and to Nevada’s voters and general public.  

Plaintiffs initiated this suit because they failed to receive a retail license in an intensely 

competitive field.  Now they seek to find some minor discrepancy in scoring to challenge and 

call into doubt the entire licensing process.  However, the Court cannot infringe upon a co-equal 

branch of government’s discretionary functions because of the mere fact that Plaintiffs did not 

subjectively agree with the scoring results where it is clear that Plaintiffs have no evidence of 

anything improper occurring during the scoring process other than the simple fact that Plaintiffs 

did not receive a license.  Indeed, Plaintiffs’ motion, and Plaintiffs’ supplemental facts, present 

no evidence to suggest that the Department of Taxation (“Department”) did not engage in a good 

                                                 
1 While Lone Mountain has made every effort to provide a concise opposition, leave to exceed 30 pages is both 
reasonable and necessary to respond to Plaintiffs’ Motion (29 pages) and Supplement (14 pages) in this single filing.  
Accordingly, pursuant to EDCR 2.20(a), Lone Mountain requests leave to exceed 30 pages. 
2 Ex. A, Excerpts from Transcript of Proceedings, Motion to Dismiss Hearing (Feb. 21, 2019) (on file herein), at 
37:11-17.  
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faith effort to equitably distribute the 64 available licenses in an intensely competitive field, 

under a new and ground-breaking statutory and regulatory scheme.    

Plaintiffs’ primary argument is that because Plaintiffs received a license for a medical 

marijuana dispensary in 2014, it must be presumed that only error, or arbitrary and capricious 

action, could have resulted in Plaintiffs failing to obtain one of the coveted 64 recreational retail 

licenses in 2018.  Plaintiffs argue that even though the 2014 medical marijuana licensing process 

was carried out by a different state agency, under a different statutory and regulatory regime, the 

two licensing processes considered many of the same factors, and Plaintiffs therefore should 

have received a license in 2018 but for some unknowable error on the part of the Department.   

However, the fact that the two licensing processes considered many of the same factors does not 

lead to the inevitable conclusion that Plaintiffs should have received a retail license.  On the 

contrary, when one considers the sea change in the marijuana industry between 2014 and 2018, 

the rise of corporate players in the space, and that the 2018 licensing was twice as competitive as 

the 2014 licensing process, it is clear that Plaintiffs’ claims are without merit.  Indeed, whereas 

199 applications competed for 60 dispensary licenses in 2014; in 2018, by contrast, 462 

applications were submitted for only 64 available licenses.  

The majority of Plaintiffs’ challenges to the licensing process have been mooted by the 

Department’s May 10, 2019 release of documents and statistics regarding the scoring and 

ranking of applications.3  The Department released this information pursuant to Senate Bill 32 

signed by Governor Sisolak on May 10, 2019 to address requests for added transparency in 

Nevada’s marijuana industry.  The fact that Plaintiffs have not sought to withdraw their motion 

in the ten days since this information was released, despite a significant part of their motion now 

being moot, further evidences Plaintiffs’ true, improper motivation in this action: to delay 

                                                 
3 See Exhibit B, a true and correct copy of the Department’s Release of Nevada Marijuana License Application 
Information on its website, https://tax.nv.gov/FAQs/Marijuana_License_Application_Information_-_NEW/ 
(“Department’s May 10, 2019 Release of Information”).  The Department released a substantial amount of 
information in this release including, but not limited to, the names and scores of all applicants, the process and 
personnel involved in the Department’s review of applications, and the scoring tools utilized by reviewers in 
determining point allocation.  The information provided in the Department’s May 10, 2019 Release of Information 
are judicially noticed facts of which this Court may properly take judicial notice pursuant to NRS 47.130.    
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operation of successful applicants and hold their licenses hostage in an attempt to exert political 

pressure such that the Legislature might act to create additional licenses. 

Plaintiffs’ remaining complaints regarding the licensing process fail to hold up to even 

the most modest scrutiny.  For example, Plaintiffs claim foul for the mere fact that the 

Department hired contractors to assist with the licensing review process, a process that requires a 

thorough review of hundreds of complex and multi-part applications, many of which are 

thousands of pages, within a 90-day statutory scoring period.  Not only is hiring contractors to 

perform tasks within a government agency’s sound discretion, but it is difficult to conceive of a 

more appropriate way for the Department to have dealt with the statutorily-created excessive 

workflow during the 90-day scoring period.  Most critically, the Department duly sought and 

obtained explicit approval from the Interim Finance Committee to hire the contractors and has 

demonstrated that the contractors hired were both adequately vetted and trained.  

Notably, Plaintiffs fail to cite a single case citation in their 27-page motion, or make any 

prima facie showing of success on their claims, opting instead to senselessly smear the characters 

and reputations of duly-hired and credentialed Department contractors by including their 

headshots and mocking references to their hobbies uncovered by Plaintiffs’ Google searches.4  

To say that Plaintiffs are grasping at straws is a drastic understatement.   

If the Court were to award Plaintiffs the relief they seek, it would infringe upon the 

property rights of the successful applicants that did receive licenses, parties that have a legally 

recognized and protectable property interest at stake.  Moreover, if the Court were to grant 

Plaintiffs the requested relief, it would unnecessarily delay execution of a legal scheme created 

by Nevada voters, the Legislature, and the Department, encroaching on the authority of Nevada’s 

legislative and executive branches of government, and depressing tax revenues.  Plaintiffs have 

                                                 
4 For example, Plaintiffs disparage one of the Department’s contractors, an individual who has been a professional 
food safety inspector for the Nevada’s Department of Health for a number of years, by mocking him for his personal 
interest in county music performance. 
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failed to establish any entitlement to a preliminary injunction or mandamus relief against the 

Department, and the Court should deny Plaintiffs’ motion.   

II. STATEMENT OF RELEVANT FACTS 

Plaintiffs’ motion listed eight flaws in the 2018 application scoring process that Plaintiffs 

believe justify a scoring re-determination of all 462 applications.5  In their supplemental brief, 

Plaintiffs provide additional argument on these alleged flaws and introduce an additional flaw 

they contend supports their injunctive relief request.  Yet, an inspection of Plaintiffs’ nine 

enumerated complaints reveals they are based on unsupported conjecture and, more importantly, 

are demonstrably untrue.   

The nine items of which Plaintiffs complain are:  (1) “failure to score diversity;” 

(2) “wildly inconsistent grading of financial plans;” (3) “improper allowance of fraudulent 

information, trade secrets, ‘business plans’ and operating procedures of others to be expropriated 

by winning applicants;” (4) “failure to properly score for educational achievements;” (5) “failure 

to require the ‘physical address’ for the proposed dispensary and staggeringly inconsistent 

grading of physical address-related criteria, such as generic building plans;” (6) “hiring of 

inexperienced and unqualified temporary workers to grade applications;” (7) “documented bias 

in favor of certain winning applicants;” (8) “improper allowance of taxes and financial 

applications from entities other than the applicant;” and (9) “the care-quality-safekeeping scores 

are inexplicable.”  Motion at 11; Supplement at 9.  

As set forth below, Plaintiffs’ complaints are meritless. 

A. The Department Scored Diversity 

1. Plaintiffs’ Motion  

Plaintiffs’ leading contention is that that the Department failed to consider diversity in the 

scoring of applications.  However, Plaintiffs’ purely speculative belief has been directly refuted 

by the Department’s May 10, 2019 Release.  Indeed, although Plaintiffs argued that diversity 

                                                 
5 Because the applications were scored and ranked, the re-determination of any application would necessarily require 
the re-determination and rank of all of the 462 applications.  
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was improperly excluded from consideration, Department documents conclusively demonstrate 

that diversity was not only considered, but that each application received a score from 0 to 20 

points based on the diversity of the applicant’s owners and managers.  See Exhibit B, 

Department’s May 10, 2019 Release.  

Specifically, the Department’s score sheets demonstrate that evaluators gave between 0-

20 points for “Diversity on the basis of race, ethnicity or gender of the persons proposed to be 

owners, officers or board members.”  See Exhibit C, Application Scoring Tool – Organizational 

Structure, at 5.  The Department’s score sheets further instructed evaluators that:  

Diversity demographic information from the owner, officer and 
board member information forms.  Diversity factors include race, 
gender and ethnicity.  Points awarded for % of principals which are 
non-caucasian, female and non-anglo/European American.  Must 
provide proof, may check portal. 
 

Id.  

Plaintiffs’ mistaken conclusion that diversity was not considered was based on three 

erroneous and irrelevant claims:  (1) Paul Thomas, the owner of unsuccessful applicant ETW 

Management Group, LLC was told by a representative of the Department that diversity was not 

considered; (2) Plaintiffs’ cherry-picked headshots of certain managers of an affiliated company 

of successful applicant Lone Mountain Partners6 allegedly depict that the company managers are 

non-Hispanic white males; and (3) since Plaintiffs did not receive higher scores, diversity must 

not have been considered.  See Motion at 7, 11-12. 

At the motion to dismiss hearing in the MM Development matter, Case No. A-18-

758818, Plaintiffs provided further insight as to their claim that diversity was not properly 

considered, namely, that one of the principal owners of MM Development was married to an 

“American Indian”:  

MR. KEMP:  And then – and then when you added in the new 
factor of diversity, we went down to 40, 45.  Okay.  And we thought 
that was unfair, because one of our principal owners is married to an 

                                                 
6 Plaintiffs paste the headshots of the board members of Verano Holdings, LLC (“Verano”), a company that is affiliated 
with successful applicant, and defendant/intervenor, Lone Mountain.  Plaintiffs neglect to inform the Court that they 
included the pictures of a number of individuals who do not manage or own Lone Mountain.  
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American Indian.  A real American Indian, not a presidential 
candidate.  

And so we thought if anything we should go dramatically up in 
the ranking.  And so we didn’t.  And I don’t know if this other group 
has a diversity interest like that or if they were rated higher than us 
under – 

See Ex. A, Excerpts from Transcript of Proceedings, Motion to Dismiss Hearing, at 37:11-17.  

Even absent the Department’s release of information conclusively showing diversity was 

scored, Plaintiffs’ arguments all fail on their face.  When assessing the “diversity” of individuals, 

cherry-picked headshots prove nothing.  Indeed, now that the Department has released the 

identities of the applicants’ owners, officers, and board members, it is easy to confirm that Lone 

Mountain’s diversity score of 8/20 was supported by the two male and one female composition 

of the ownership and board.7  

Moreover, Plaintiffs’ own claim to diversity, i.e., that a principal is “married to an 

American Indian,” would hardly be revealed through a lone headshot of the members of 

Plaintiffs’ boards.8  

2. Plaintiffs’ Supplement 

Having been forced to admit that diversity was indeed scored on the applications and 

received between 1-20 points on each, Plaintiffs stubbornly pivot on their diversity argument 

rather than truthfully concede its error.   

Plaintiffs now argue that diversity was mis-scored because publicly-traded companies 

improperly received diversity scores even though they by law can have no diversity in 

ownership.  Supplement at 4.  (“Outrageously, the Manpower employees actually gave publicly 

traded companies (which by definition can have no diversity of ownership) the same or higher 

diversity scores than applicants with true diversity.”  Plaintiffs’ arguments ignore that (1) no 

                                                 
7 See Ex. D, Excerpt of List of Current Licensees as of May 1, 2019; Ex.  C, Application Scoring Tool – Organizational 
Structure (showing diversity score of 1/3 is entitled to 8/20 points).  
8 Notably, Mr. Kemp’s reference to an “American Indian” spouse is the only indication Plaintiffs have made about the 
diversity of Plaintiffs LivFree and MM Development, implicitly acknowledging that their own diversity scores were, 
even by their own calculation, in fact, correct.  
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publicly-traded company was an applicant; and (2) the diversity of parent or affiliated companies 

was not the relevant consideration in the scoring of diversity.  

The Nevada Administrative Code unambiguously requires consideration of “[t]he 

diversity of the owners, officers or board members of the proposed marijuana establishment.”  

NAC 453D.272(1)(b) (emphasis added).  Accordingly, regardless of an applicant’s ownership 

structure, an applicant could still receive points for diversity through diverse officers and board 

members.  Thus, Plaintiffs’ entire argument rests on a faulty premise.  

Since the ethnicities and races of an applicant’s officers and board members are not 

publicly available, Plaintiffs have no way of confirming their baseless suspicions of diversity 

scoring errors.  But that certainly does not prevent Plaintiffs from making offensive and 

presumptuous allegations.   

Plaintiffs’ unsupported attacks on the diversity scores of other applicants fare no better.  

Plaintiffs proclaim that Clear River, LLC, for example, is owned by Randy Black, a white male, 

so it is unfathomable how Clear River received a diversity score of 12.  Supplement at 5.  

However, the Department’s released list of licenses shows that Clear River has numerous female 

officers that could easily explain its diversity score.  Ex. D, Excerpt of List of Current Licensees 

as of May 1, 2019 (showing Clear River’s Officers include Rita Byorick, Lisa Hardin, Lorraine 

Hartt, Jade Platt, Saydee Tschanen, among others).  

Indeed, Plaintiffs continually ignore the relevant inquiry into diversity (i.e., an applicant’s 

owners, officers, and board members) and simply include internet headshots of white males 

associated with each applicant in their papers.  The Court should see through Plaintiffs’ 

unconvincing tactics. 

Most critically, Plaintiffs fail to allege or show that they received an incorrect score for 

the diversity category, or that Plaintiffs would have ranked any higher if their diversity factors 

had been correctly scored.  Given that Plaintiffs have received their score breakdown, this 

omission is telling.   

Finally, to the extent that Plaintiffs have argued that applicants manipulated the 

composition of their board or added additional officers to include persons that would increase 
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their diversity scores, Plaintiffs’ argument ignores the fact that encouraging diversity amongst an 

applicant’s officers and board members—to encourage applicants to diversify their officers and 

board—was precisely the intent behind this scoring criterion.  Plaintiffs’ argument that adding 

diverse officers is somehow an “improper manipulation” is nonsensical. 

Plaintiffs have failed to demonstrate any error in the scoring of diversity, and certainly 

not that which would justify the extraordinary injunction Plaintiffs request the Court to enter.  

B. The Department Graded Financial Plans in a Consistent 
Manner 

1. Plaintiffs’ Motion 

Plaintiffs’ argument that financial plans were graded in a “wildly inconsistent manner” is 

likewise untrue.  Simply put, Plaintiffs’ faulty analysis is premised on a logical error.  Namely, 

Plaintiffs conflate the concept of net worth of an individual owner or member of an applicant, 

with the net worth of the applicant itself.   

Plaintiffs contend that the Department inconsistently graded financial plans and that it has 

proof of a “glaring mistake” and an “inexplicable blunder” that prevented LivFree from being a 

winning applicant.  Motion at 13-14.  Plaintiffs’ arguments are without merit and demonstrate 

additional misunderstandings on Plaintiffs’ part.  

Specifically, Plaintiffs take issue with the fact that two centimillionaires’ financials 

supported LivFree’s application, those of Steve Menzies and Don Forman, whereas only Don 

Forman’s financials were submitted in support of Natural Medicine’s (“NM”)  applications.  

Motion at 12-13. Plaintiffs argue that “if Manpower had only provided an ‘accountant’ that 

understood that $217,812,655.00 is more than $124,601.651.72 LivFree would have won in 

Reno, Clark County, North Las Vegas, Lyon County and the City of Las Vegas.”  Motion at 14.  

Plaintiffs’ arguments are readily undone by the plain text of the Nevada Administrative 

Code, which requires ranking to be based on the financial resources of “the applicant,” not the 

applicant’s owners or affiliates.  NAC 453D.272 clearly provides that the Department will rank 

the applications based on: 

(d) The financial plan and resources of the applicant, both liquid 
and illiquid;  

AA 003576
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NAC 453D.272(d) (emphasis added).  Thus, the net worth of the owners is not the relevant 

consideration as they are not “the applicant.” 

 Of course, an owner’s wealth could have bearing on the resources of the applicant, which 

is why the application specifically allowed for submission of “evidence that such person has 

unconditionally committed such funds to the use of the applicant in the event the Department 

awards a recreational marijuana establishment license to the applicant.”  Exhibit E, Retail 

Marijuana Store Application at § 5.2.11.2 (emphasis added). 

 Tia Dietz of Bullpen and Griffin Company, who was involved in the preparation of 

LivFree and NM’s applications, and upon whose declaration Plaintiffs rely, admits that in the 

NM application she included a “Statement of Commitment and a living trust statement from Mr. 

Forman showing money for other sources and proof that the applicant has adequate funds.”  Ex. 

7 to Plaintiffs’ Motion, ¶. 7.  Specifically, Ms. Dietz affirmed and swore: 

7.  The only differences from the financial section of NM and LF 
was that NM had a Statement of Commitment and a living trust 
statement from Mr. Forman showing money from other sources and 
proof that the applicant has adequate funds.  Per application sections 
5.2.11.2 applicant is relying on funds from an Owner and the Owner 
has unconditionally committed funds and 5.2.11.3 proof of adequate 
funds, which was needed because NM was relying on Mr. Forman’s 
funds in the event they were awarded a license whereas LF had 
funds available to commit to new licenses, a balance sheet from LF’s 
operations showing cash on hand and total assets was included in 
LF’s application. 
 

Id.   

As Plaintiffs’ mock government contractors for their arithmetic, Plaintiffs fail to 

appreciate that the financial net worth of an owner who has not unconditionally committed large 

funds to the applicant was irrelevant in the scoring of the financial plan.  It is difficult to dispute 

the Department’s decision to rank higher those applicants that had unconditional commitments 

from a centimillionaire than those applicants that simply include a centimillionaire’s financials 

without an unconditional commitment.   

2. Plaintiffs’ Supplement  

 Plaintiffs’ Supplement argues that the Department’s Release of Information demonstrates 

that the LivFree financial score was “flat out wrong.”  Supplement at 1.  Plaintiffs admit that 
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most winning applicants received the full 40 points for the financial resources, whereas LivFree 

only received 12.67.  Id.  Plaintiffs argue that “[t]here was an obvious error on the 10 points for 

$250,000 in liquid assets because LivFree did in fact provide a statement from a financial 

organization showing that it had over $250,000 liquid.”  Id. 

 Notably, Plaintiffs do not provide any proof of their financial submissions in support of 

their contentions there was a great “bungle” in the scoring of the same.  Yet, without reviewing 

Plaintiffs’ submissions, there is no way to evaluate Plaintiffs’ contention that the scores were 

incorrect in any way.  The Department’s application criteria is clear that an applicant’s mere 

representation of net worth is insufficient—rather, applicants were required to submit documents 

from financial institutions demonstrating (1) “that the applicant has at least $250,000 in liquid 

assets which are unencumbered and can be converted within 30 days after a request to liquidate 

such assets;” and (2) “the source of those liquid assets.”  Ex. F, Application Criteria Points 

Breakdown, (DOT000391).  Plaintiffs have provided neither.  

Moreover, Plaintiff LivFree has already demonstrated that it failed to submit an 

unconditional financial commitment in support of its application as other applicants did.  Tia 

Dietz Decl., Ex. 7 to Plaintiffs’ Motion, ¶ 7 (explaining that LivFree did not submit an 

unconditional commitment from Mr. Forman as had applicant NM because LivFree believed that 

it had sufficient funds without an unconditional commitment).  If LivFree submitted the same 

evidence in support of its net worth to the Department as it has done to this Court, it is little 

wonder why LivFree did not receive more points on the financial section.9   

Finally, Plaintiffs attempt to cast further doubt on financial scoring by arguing that 

another applicant, Helping Hands Wellness Center, Inc. (“HHWC”) received a 40-point financial 

score despite its owner having declared bankruptcy.  Supplement at 2.  This is quite the reach.  

Whether one of HHWC’s owners filed a personal bankruptcy over 20 years ago in no way 

                                                 
9 Moreover, LivFree received consistent scores across the three evaluators who scored its application, which supports 
the conclusion that it was LivFree’s submission, not a scoring error, that was the cause of LivFree’s low financial 
score. 
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precludes HHWC, the entity, from demonstrating financial strength through its assets or those of 

its collective owners.   

 In sum, Plaintiffs have provided no evidence of any improper scoring on their 

applications.  Accordingly, Plaintiffs have failed to demonstrate any error in the financial scoring 

of others’ applications sufficient to grant their requested injunctive relief to prevent all winning 

applicants from proceeding with operations. 

C. Plaintiffs’ Allegations of Winning Applicants Expropriating 
Trade Secrets, “Business Plans” and Operating Procedures of 
Others Are Unsubstantiated 

Next, Plaintiffs argue that allegations in an unverified complaint that has never even been 

served in a separate action demonstrates that the Department’s entire scoring process was faulty. 

Again, Plaintiffs’ arguments are without merit.  

It is well-established that “[a]llegations in a complaint filed in a different case are hearsay 

and, therefore, inadmissible as evidence for a court to consider.”  Ruiz v. Arizona Dept of Corr., 

No. 2 CA-CV 2008-0057, 2009 WL 224939, at *2 (Ariz. Ct. App. Jan. 30, 2009).  “In addition to 

being inadmissible as hearsay, unproved allegations of misconduct are not proof of anything.”  

Dent v. U.S. Tennis Ass’n, Inc., 08 Civ. 1533(RJD)(VVP), 2008 WL 2483288, at *3 (E.D.N.Y. 

June 17, 2008); see also NRS § 51.035 (defining hearsay); NRS § 51.065 (hearsay inadmissible 

unless otherwise excepted).  

Here, unsubstantiated, unverified allegations in a separate proceeding that has not even 

been served in the over 120 days since it was filed10 is a blatant red herring.  Certainly, the 

unsupported allegations in that proceeding cannot support the sweeping injunctive relief sought 

by Plaintiffs here.  

/ / / 

/ / / 

                                                 
 
10 The Naturex litigation that the Plaintiffs reference on page 14 of their motion was filed on January 18, 2019, more 
than 120 days ago.  See Naturex, LLC v. Verano Holdings, LLC, Case No. A-19-787873-C.  Accordingly, the 
complaint is subject to dismissal pursuant to NRCP 4(e).  
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D. Plaintiffs’ Arguments That the Department Erred Concerning 
the Proposed Physical Address Requirement Are Flawed 

1. Plaintiffs’ Complaints Would Not Result in a Change in Scoring 

Importantly, the identification of a proposed physical address on the application was not 

assigned a point value.  Moreover, Plaintiffs’ arguments regarding the identification of a 

proposed physical address on scoring impact on community (15-point value) and building and 

construction plans (20-point value) are far too tenuous to support a preliminary injunction.   

Plaintiffs’ argument that the physical address requirement was relevant to the 15 points 

allocated to community impact is simply nonsensical.  Not only is it axiomatic that a specific 

physical address need not be provided to assess community impact, the Department’s Scoring 

Tool on this criterion confirms that the lack of an applicant’s proposed physical address would 

not alter a community impact score.  Ex. G, Department’s Application Scoring Tool – Likely 

Impact on Community.  As plainly documented in the Department’s Scoring Tool, 5 of the 15 

points were allocated towards “the likely impact of the proposed marijuana establishment in 

which it is proposed to be located.”  Id.  On this point, the Scoring Tool explained that: 

An excellent response would include the following:  The criteria 
response clearly demonstrates how the establishment intends to 
provide their local community with community benefits and 
mitigate any nuisance and/or negative impacts that the facility’s 
existence may cause, including any safety related concerns.  
Applicants demonstrate a commitment to the community and to 
improving the quality of life of their neighbors through sustainable 
practices which can be maintained and supported over time. 

Id.  An applicant need not provide a specific physical address to satisfy these requirements. 

The remaining 10 of the 15 points for community impact were allocated towards “the 

manner in which the proposed marijuana establishment will meet the needs of the persons who 

are authorized to purchase marijuana.”  Id.  On this subject, the Scoring Tool provided specific 

criterion by which the establishment would “increase education, awareness, and positive 

community involvement.”  Id.  Moreover, the Scoring Tool explained that “[a]n excellent 

response will demonstrate the following:  The applicant has a comprehensive plan with a 

timeline that is clear, reasonable and achievable.  Materials are included, not just mentioned.”  
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Id.  Again, a specific physical address need not be provided for an applicant to be awarded all 

available points in this category. 

Likewise, Plaintiffs’ argument that the Department could not properly evaluate the 20 

points available for building and construction plans without an applicant’s specific physical 

address is also meritless.  On this point, Plaintiffs argue that MM’s submission of an already 

built-out and operational dispensary should trump an applicant’s proposed plans.  Plaintiffs’ 

arrogance is astounding.  Plaintiffs presume that they must be the superior candidates because 

they operate already built-out medical marijuana dispensaries in Nevada.  Plaintiffs could benefit 

from a little humility and need to accept the fact that others scored higher in the rankings because 

they figured out how to build a better mousetrap.  And, as much as Plaintiffs may wish it were 

otherwise, the fact that an application operates an already built-out dispensary was irrelevant to 

the evaluation of an applicant’s building plans.   

Turning to specifics, contrary to Plaintiffs’ representations, the Department’s Scoring 

Tool for building plans clearly explains that the Department evaluated applicants’ plans in both 

10-point sub-categories: 

• 10 points were allocated towards “effective and efficient building planning.”  Exhibit H, 
Application Scoring Tool – Adequacy of Size – Building Plans (emphasis added).  Here, 
the Scoring Tool explained that: 
 

An excellent response would include the following elements:  The 
building plan demonstrates a clear definition of work tasks, 
estimation of required resources and duration for individual tasks.  
The planning of scheduled activities along with the estimated 
resources and duration are realistic and achievable within required 
12 months to be fully operational.   
 

Id. (emphasis added). 
 

• 10 points were allocated for “building plans demonstrat[ing] necessary regulatory 
requirements.”  In this section, applicants were evaluated on numerous criteria including 
(i) appearance, (ii) signage, (iii) single public entrance with strict security measures, (iv) 
suitability of size, construction, and location to facilitate cleaning, maintenance, and 
operations, (v) adequate space, (vi) adequate lighting, and (vii) separate space for 
operations.  Id.   
 
 
In sum, the sub-categories for scoring that Plaintiffs challenge place the emphasis on the 

applicant’s plans for an establishment, not where the proposed establishment is to be located.  
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Lone Mountain and other winning applicants scored higher because they submitted superior 

plans.  

2. The Department Is Entitled to Deference in Its Interpretation and 
Application of the Applicable Statutes and Regulations 

Plaintiffs are correct inasmuch as the statutes and regulations do refer to the “physical 

address where the proposed marijuana establishment will operate.”11  However, it is important to 

note that “physical address” is not defined anywhere in the applicable statutes and regulations.  

See NRS 453D.030 (definitions); see also NAC 453D.001 - 453D.155 (definitions).   

Additionally, the address of the “proposed marijuana establishment,” as the statute terms 

it, is necessarily a “proposed address” until the time that a final license is granted and the 

establishment is operational.  Therefore, the statutory text implicitly acknowledges that the 

“physical address” provided would always be a “proposed” physical address.12   

                                                 
11 See NRS 453D.210(5):  “The Department shall approve a license application if: . . . (b) The physical address 
where the proposed marijuana establishment will operate is owned by the applicant or the applicant has the written 
permission of the property owner to operate the proposed marijuana establishment on that property” (emphasis 
added); NRS 453.210(5): “The Department shall approve a license application if . . . (c) The property is not located 
within: (1) One thousand feet of a public or private school that provides formal education traditionally associated 
with preschool or kindergarten through grade 12 and that existed on the date on which the application for the 
proposed marijuana establishment was submitted to the Department; or (2) Three hundred feet of a community 
facility that existed on the date on which the application for the proposed marijuana establishment was submitted to 
the Department;” NAC 453D.265:  “[A] person who holds a medical marijuana establishment registration certificate 
may apply for not more than one license for a marijuana establishment of the same type by submitting:  . . . (b) An 
application on a form prescribed by the Department which includes, without limitation: . . . (3) The physical address 
where the proposed marijuana establishment will be located and the physical address of any co-owned or otherwise 
affiliated marijuana establishments.” (emphasis added.) 
 
12 Moreover, the rules were applied uniformly as the 2018 Application required applicants to provide a “Proposed 
Physical Address.”  See Exhibit E, Attachment A.  The Department’s identification of the physical address as a 
“proposed” physical address contemplates that the address provided by an applicant could potentially be subject to 
change.  See also NAC 453D.413(2) (providing procedure for requesting approval for relocation).   

   Interestingly, it appears that MM may not be entitled to a license under its own argument.  On the one hand, 
Plaintiffs argue that applicants were required to provide a specific physical address of the establishment to be 
licensed and that such information was necessary to evaluate scoring criterion such as community impact and 
building plans.  Yet, on the other hand, Plaintiffs claim that MM undertook greater effort than required in 
completing its application by doing just that.  Indeed, Plaintiffs represent in their Motion: “MM went much farther.  
Because MM was moving its existing dispensary to a new location, it put its actual operational dispensary building 
in its application as a proposed location.”  Motion at 16:11-13.  While unclear, this could be interpreted to mean that 
MM listed a proposed a location on its application that was not the location that it intended to use for its retail 
dispensary.  Id.  If that is the case, Plaintiffs’ arguments actually reveal that MM knowingly provided false 
information on its application by listing a physical address of an existing dispensary instead of that where MM 
intended to re-locate.   
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The recent decision from the Nevada Supreme Court in Nuleaf CLV Dispensary, LLC v. 

State Dep’t of Health, 134 Nev. Adv. Op. 17, 414 P.3d 305 (2018) supports the propriety of the 

Department’s actions in considering proposed physical locations.  In Nuleaf, the Nevada 

Supreme Court addressed whether a specific statutory requirement that a provisional medical 

marijuana license would issue “if” the applicant had submitted proof of local licensure made 

proof of local licensure a pre-requisite to obtain a provisional license under NRS Chapter 453A.   

The Nevada Supreme Court held that Nevada’s Department of Health and Human 

Services was entitled to deference in its interpretation and execution of its discretionary 

functions, and to its determination that local licensure was not a pre-requisite to a provisional 

license under NRS Chapter 453A.  NuLeaf, 414 P.3d at 311 (holding that “we must afford great 

deference to the Department’s interpretation of a statute that it is tasked with enforcing when the 

interpretation does not conflict with the plain language of the statute or legislative intent”). 

Based on this deference, the Court reversed the district court’s issuance of an injunction directing 

the Department to revoke a license and award it to a different applicant, acknowledging that 

“[c]ourts ... must respect the judgment of the agency empowered to apply the law to varying fact 

patterns, even if the issue with nearly equal reason [might] be resolved one way rather than 

another.”  Id. (quoting Malecon v. Tobacco, LLC v. State ex rel. Dep’t of Taxation, 118 Nev. 

837, 841-42 n.15, 59 P.3d 474, 477 n.15 (2002)).  

 Following Nuleaf, this Court should reject Plaintiffs’ argument that the “proposed” 

physical address on license applications was a hard and fast requirement.  Rather, to the extent 

the Department may have considered applications where the physical address requirement was 

blank and awarded provisional licenses to such applicants, the Department is entitled to 

discretion in its interpretation and application of applicable statutes and regulations in this 

manner.   

E. Educational Achievements Were Consistently Scored 

Plaintiffs argue that the “fifth fundamental flaw” necessitating injunctive relief was the 

“failure to properly score for educational achievements.”  Motion at 18.  Again, Plaintiffs offer 

no evidence to support this wild conclusion, and no evidence to suggest that educational 

AA 003583
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achievements were scored inconsistently among the applicants.  Instead, Plaintiffs rely solely on 

two discrete anecdotes that members of denied applicants believe they were underscored, simply 

due to their subjective belief that their contributions to the community were more meaningful 

than others.   

Specifically, Plaintiffs argue that Drs. Nick Spirtos and Page Bady testified at a 2019 Tax 

Commission hearing that they both subjectively believed their educational achievements and 

community contributions had been underscored during the application process.  Motion at 18-19.  

Notably, Plaintiffs fail to even identify which applicants these doctors were associated with, or 

what ownership or affiliation they have with those applicants.  Plaintiffs also fail to identify the 

other members or owners of such applicants whose education or contributions might have been 

less outstanding.  Nor have Plaintiffs made any effort to compare Drs. Spritos and Bady’s 

educations and community impacts with the owners or members of successful applicants—other 

than labeling Lone Mountain affiliate Verano as “sharp Chicago entrepreneurs.”  Motion at 19.  

Plaintiffs’ contention that two individuals—who were not themselves applicants—subjectively 

believed they had been underscored proves nothing and fails to advance in any way Plaintiffs’ 

contention that educational achievements and community impact were mis-scored. 

Moreover, plentiful evidence demonstrates that the Department provided specific and 

articulable standards for the scoring of educational achievements and community impact, and 

that these factors were indeed appropriately considered in the scoring and ranking of 

applications.  See Ex. G, Application Scoring Tool – Likely Impact on Community.  Plaintiffs 

have again failed to demonstrate error or arbitrary and capricious action sufficient to warrant the 

extraordinary relief of injunctive and mandamus relief.   

F. The Department Had Full Authority and Discretion to Use 
Contractors in the License Evaluation Process  

Plaintiffs argue ad nauseum that the application scoring process was flawed because the 

Department utilized six Manpower contractors to evaluate retail marijuana license applications.  

Yet, for Plaintiffs’ six pages of unsubstantiated allegations and scathing rhetoric dedicated to this 

focal point of their motion, it is telling that Plaintiffs do not cite to even a single legal authority 
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to legitimize their complaints concerning the contractors.  Nor do Plaintiffs explain how their 

complaints regarding the contractors’ qualifications, even if true, would justify a preliminary 

injunction barring the use of licenses from current licensees. 

It is well-established that courts must give deference “to an agency’s reasonable 

interpretation of the law and facts at issue,” otherwise it stands to “usurp the Department’s role 

as well as contravene the Supreme Court’s directive” to grant such deference to the interpreting 

agency.  Malecon Tobacco, LLC v. State ex rel. Dept. of Taxn., 59 P.3d 474, 477 n.15 (Nev. 

2002); Brocas v. Mirage Hotel & Casino, 109 Nev. 579, 582, 854P.2d 862, 865 (1993) (“It is 

well recognized that this court, in reviewing an administrative agency decision, will not 

substitute its judgment of the evidence for that of the administrative agency.”). 

Discretion in the utilization of personnel in performing agency responsibilities is a 

necessary corollary to the deference that agencies are afforded in the administration and 

application of the regulatory process.  See, e.g., Massachusetts v. E.P.A., 549 U.S. 497, 527 

(2007) (citing Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 

842-845 (1984)) (“As we have repeated time and again, an agency has broad discretion to choose 

how best to marshal its limited resources and personnel to carry out its delegated 

responsibilities.”); Okla. Pub. Employees Ass’n v. Okla. Dep't of Cent. Servs., 55 P.3d 1072, 

1086 (Okla. 2002) (“[A] state agency [may] exercise internal management discretion and 

determine to perform its constitutional or statutory duty using an independent contractor” when 

“the agency possesses express or implied authority to make such a decision.”); Golightly v. 

Molina, 229 Cal. App. 4th 1501, 1517 (Cal. App. 2014) (“The fact that a third party, whether 

private or governmental, performs some role in the application and implementation of an 

established legislative scheme [does not] render the legislation invalid as an unlawful 

delegation.”) (internal quotations omitted); Mangold v. Analytic Services, Inc., 77 F.3d 1442, 

1448 (4th Cir. 1996) (“If absolute immunity protects a particular government function, no matter 

how many times or to what level that function is delegated, it is a small step to protect that 

function when delegated to private contractors, particularly in light of the government’s 

unquestioned need to delegate government functions.”). 

AA 003585



H1
 LA

W
 G

RO
U

P 
70

1 
N

. G
re

en
 V

al
le

y 
Pa

rk
w

ay
, S

ui
te

 2
00

 
He

nd
er

so
n,

 N
ev

ad
a 

89
07

4 
Te

l: 
 7

02
-6

08
-3

72
0 

   
 F

ax
:  

70
2-

60
8-

37
59

 

 
 

18 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Contrary to Plaintiffs’ contentions, there was nothing untoward about the Department’s 

use of Manpower contractors in the license evaluation process.  On the contrary, there is now 

great clarity on this point following the recent passage of Senate Bill 32 and the Department’s 

May 10, 2019 Release of Information.  

As explained by Executive Director Melanie Young in the Release of Information, the 

Department was explicitly authorized to use contractors in the license evaluation process, and 

received approval from the Interim Finance Committee to contract qualified temporary 

employees to evaluate license applications: 

Questions have been raised regarding the use of contractors to 
evaluate license applications. This process has been in place since 
2015 for marijuana licensing and use of contractors is a common 
practice to accomplish temporary tasks efficiently for the state.  All 
state agencies are approved by the Department of Administration to 
use temporary hiring agencies including Manpower. The Marijuana 
Enforcement Division does not have full-time staff dedicated to 
application evaluation and the Division could not be expected to pull 
nearly a quarter of its staff from regular duties regulating the 
industry to evaluate applications for three months. 
   
In June 2018, the Department was approved by the Interim Finance 
Committee to use Manpower as a vehicle for hiring qualified 
temporary employees to evaluate license applications. The state 
hired a small number of highly-qualified individuals with decades 
of expertise. This method translated to more consistency and 
efficiency in the marijuana licensing process to meet legally-
mandated deadlines. Training involved weeks pouring over 
thousands of documents and intense one-on-one and group 
evaluation activities to prepare contractors for scoring applications.  

See Ex. B (emphasis in original). 
In addition, the Department’s May 10, 2019 Release of Information also addresses 

Plaintiffs’ unfounded challenges regarding the Department’s decision to use contractors for this 

specific purpose:  

Why were temporary contractors used to evaluate 
applications?   
State agencies use qualified contractors on a daily basis to efficiently 
complete temporary tasks. Contractors are approved for use by the 
Nevada System of Higher Education, the Court System, The 
Legislative Counsel Bureau and all Political Subdivisions within the 
State. That includes the Department of Taxation. Similar to all other 
contract work in other state departments, the Marijuana 
Enforcement Division identified, hired and trained highly-qualified 
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contract employees to score applications and administrative 
assistants to provide support.  

 
* * * 

 
Why didn’t the Department use its own employees?    
The Marijuana Enforcement Division of the Department of Taxation 
does not have budgeted full-time positions dedicated to license 
application evaluation. Staff is dedicated to other statutory and 
regulation-mandated duties such as auditing, inspecting, and 
investigating establishments; reviewing advertising and packaging 
submissions; reviewing and processing ownership transfers; 
collecting taxes; and processing agent card applications and 
renewals. Given the volume of applications and workload the 
Department anticipated for this round of licensing, the Division 
could not divert staff away from their existing duties to focus on 
application review. Additionally, by using contract employees to 
review and score applications, the Department could ensure an 
objective and independent process carried out by reviewers with no 
pre-existing relationships to, or insider knowledge, of the 
applicants.  
 

See Ex. B. 

Moreover, the Department’s May 10, 2019 Release of Information refutes Plaintiffs’ 

unsubstantiated allegations concerning the qualifications of the contractors:  

The Department of Taxation was approved to identify, hire and train 
highly qualified temporary contractors to evaluate and score 
applications. The contractors were housed at the Carson City 
Department of Taxation Office under the supervision of Marijuana 
Enforcement Division staff. The contractors' qualifications are 
outlined below. 
� Contractor A: Fire Inspector, 20 years 
� Contractor B: Real Estate Development/Accounting - 23 

years 
� Contractor C: Gov. Environmental Health Specialist, 30 

Years 
� Contractor D: MBA, Project Manager - 18 years 
� Contractor E: Government Accounting & IT - 30 Years 
� Contractor F: Government Operations & Fiscal Manager - 

30 years 
� Administrative Assistant II (1 assistant for each team) 
 

* * * 
 

How were the application reviewers “highly qualified”?  
The Department sought contract employees with specific skills and 
experience that directly related to the substance of what they would 
be evaluating in the applications. The application evaluators met the 
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State of Nevada job specifications for Accountants; Fire & Life 
Safety Inspector; Marijuana Program Inspector; Personnel Officer 
and Administrative Assistants. The minimum qualifications of each 
evaluator are listed above, including information demonstrating that 
candidates exceeded the qualifications.  

See Exhibit B.13 

 In sum, Plaintiffs’ baseless complaints concerning the contractors are unwarranted, 

irrelevant, and do not justify the extraordinary remedy of imposing a preliminary injunction or 

writ of mandamus in this case. 

G. There Is No Evidence of Bias in Favor of Certain Winning 
Applicants 

Plaintiffs make a faulty argument of “improper bias” based on their misrepresentation of 

an unauthenticated email relating to Nevada Organic Remedies, LLC and “rumors” regarding 

meetings with Department employees.  Not only are the allegations made in this argument false, 

as addressed in further detail by NOR in its Joinder to this Opposition, but the entire argument is 

based upon nothing more than conjecture and speculation with no facts and no testimony to 

support it.  There is no basis for this spurious claim, and it should be rejected.   

H. The Department Properly Considered Taxes and Financial 
Applications from Entities Other Than the Applicant 

Plaintiffs’ eighth point of contention directly contradicts Plaintiffs’ other arguments. 

While arguing that Plaintiff LivFree’s application was underscored because the Department 

failed to award points for the financial net worth of an affiliated individual, Plaintiffs 

inconsistently argue that the Department erred by considering the taxes and financials of 

affiliates of Plaintiffs’ competitor applicants.  Motion, pp. 25-26.  Plaintiffs cannot have it both 

ways. 

 Plaintiffs quote the applicable regulation governing the review of tax and beneficial 

contributions, yet inexplicitly fail to acknowledge the language immediately following that 

                                                 
13 Hiring temporary contractors to evaluate highly-competitive and lucrative license applications rather than permanent 
Department personnel also protects against undue influence or bias in the evaluation process.  
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which Plaintiffs have highlighted.  Plaintiffs quote the following language from Section 80 of the 

approved regulations governing consideration of taxes paid: 

f.  The amount of taxes paid and other beneficial contributions, 
including, without limitation, civil or philanthropic involvement 
with this State or its political subdivisions, by the applicant or the 
owners, officers, or board members of the proposed marijuana 
establishment . . .  

Motion at 25 (citing “Section 80 of Approved Regulations”) (first emphasis in original).   

Plaintiffs emphasize that the relevant tax and beneficial contribution are those of the 

applicant.  However, the regulation also explicitly contemplates consideration of the tax and 

beneficial contributions of by “the persons who are proposed to be owners, officers or board 

members of the proposed marijuana establishment.”  NAC § 453D.268(3).  Moreover, nothing in 

the text of the regulation limits the consideration to individual “owners, officers, or board 

members,” as Plaintiffs claim.14  Motion at 25 (“This clearly limited the Nevada taxes paid to 

[sic] ‘the applicant’ or to [sic] individuals that were owners, officers or board members.”) 

(emphasis added).  Thus, contrary to Plaintiffs’ argument, the text of Nevada’s Administrative 

Code specifically permits the consideration of tax and other beneficial contributions of owners, 

officers, and board members of applicants, whether they are individuals or entities.  

Furthermore, Plaintiffs are estopped from challenging the Department’s consideration of 

the financials of applicant-related individuals and entities given that Plaintiff LivFree itself 

engaged in the very same behavior of which Plaintiffs complain.15  Indeed, in support of 

                                                 
14 “Where the language of the statute is plain and unambiguous, such that the legislative intent is clear, a court 
should not ‘add to or alter [the language] to accomplish a purpose not on the face of the statute or apparent from 
permissible extrinsic aids such as legislative history or committee reports.’ ” Maxwell v. SIIS, 109 Nev. 327, 330, 
849 P.2d 267, 269 (1993) (citations omitted). 
15 Estoppel by acquiescence is typically used to prevent a party from repudiating “positions taken or assumed by him 
when there has been reliance thereon and prejudice would result to the other party,” Terrible v. Terrible, 534 P.2d 
919, 921 (Nev. 1975), and is similarly applied to waive a known remedy that is not timely asserted.  See, Adair v. City 
of N. Las Vegas, 450 P.2d 144, 145-46 (Nev. 1969).  This form of estoppel “applies where it would be unconscionable 
to allow a person to maintain a position inconsistent with one in which he acquiesced, or of which he accepted a 
benefit.”  Lueders v. Arp, 321 F. Supp. 3d 968, 977 (D. Neb. 2018); see also, Lemon v. Hagood, 545 S.W.3d 105, 121 
(Tex. App.—El Paso 2017) (emphasis added). 
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LivFree’s application, it submitted the net worth and financials of a related individual, Don 

Forman, a non-applicant, to support its claim of financial strength on its application.  Motion at 

13.  What is more, the individual upon whose finances they relied also submitted his financials in 

support of applicant NM’s application.  Id. (taking issue with the inconsistent scoring of 

financials between Plaintiff LivFree and non-party NM, both of which relied upon the financials 

of Don Forman).  Thus, Plaintiffs freely concede that they relied upon the financial strength of an 

individual who had unconditionally committed funds to another applicant and cannot 

simultaneously complain that other applicants improperly used their affiliated owners’, officers’, 

and board members’ tax and beneficial contributions in support of their applications.  Nor can 

Plaintiffs complain that the same violates antimonopoly provisions when Plaintiffs have not 

identified a single license awarded that was in excess of the statutorily-allowed licenses in the 

particular jurisdiction.   

I. Plaintiffs Have Failed to Show Fault with the Care-Quality-
Safekeeping Scores  

 
In their Supplement, Plaintiffs argue that the care-quality-safekeeping scores recently 

released by the Department are “inexplicable.”  Supplement at 9.  The singular basis Plaintiffs 

provide for this contention is that some applicants that had not previously operated a Nevada 

dispensary received a higher score in this category than existing Nevada dispensaries.  

Supplement at 9.  Plaintiffs argue “[t]here is no possible valid explanation for an entity that never 

operated a dispensary outscoring the 5 leading dispensary operators in Nevada.”  Id. at 10. 

Of course, there is a valid explanation:  the score sheets for care-quality-safekeeping did 

not award any points for existing operations but instead were based on a subjective evaluation of 

the applicant’s (1) plan for testing, verifying and promoting marijuana; (2) transportation plan; 

                                                 
   Similarly, under the doctrine of waiver, a plaintiff may waive a known right “when [it] engages in conduct so 
inconsistent with an intent to enforce the right as to induce a reasonable belief that the right has been relinquished.” 
Nevada Yellow Cab Corp. v. Eighth Jud. Dist. Ct. ex rel. County of Clark, 152 P.3d 737, 740 (Nev. 2007).  

 
   Lastly, the doctrine of laches prevents a party from bringing claims when the party’s delay in bringing those claims 
“works to the disadvantage of the other [parties], causing a change of circumstances which would make the grant of 
relief to the delaying party inequitable.” Miller v. Burk, 188 P.3d 1112, 1125 (Nev. 2008). 

AA 003590



H1
 LA

W
 G

RO
U

P 
70

1 
N

. G
re

en
 V

al
le

y 
Pa

rk
w

ay
, S

ui
te

 2
00

 
He

nd
er

so
n,

 N
ev

ad
a 

89
07

4 
Te

l: 
 7

02
-6

08
-3

72
0 

   
 F

ax
:  

70
2-

60
8-

37
59

 
 
 

23 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(3) procedures to ensure adequate security measures including, without limitation, for building 

security and product security; (4) detailed budget for the proposed establishment including pre-

opening, construction and first-year operating expenses; (5) operations manual demonstrating 

compliance with applicable statutes and regulations; (6) education plan to include providing 

educational materials to the staff of the proposed establishment; and (7) plan to minimize the 

environmental impact of the proposed establishment.  Ex. I, Application Scoring Sheet – Care, 

Quality & Safekeeping.   

Not one of the above criteria is reliant upon existing dispensary operations in Nevada.  

Moreover, that the scoring criteria specifically consider “pre-opening” and “first-year operating 

expenses” unquestionably contemplates that existing dispensaries were not intended to receive 

any additional advantage in this category.16    

Nor do any of the criteria considered by the Department in this category require the 

evaluators to conduct independent investigation into the operations of the applicants.  Rather, as 

is shown more fully in the Department’s Scoring Tool, this category required scoring of 

specifically enumerated criteria and no independent investigation was required.  Id.  Further, 

given the number of applications received by the Department, and the length of those 

applications, independent investigation into each of the applicants’ operations (as opposed to 

background and resume checks, which were conducted) was likely not feasible.  Accordingly, 

Plaintiffs’ argument that Nevada Organic Remedies’ score was in error because of a discrete past 

incident is a nonstarter.    

As demonstrated above, all of Plaintiffs’ “factual” contentions are without merit; as 

demonstrated below, Plaintiffs’ legal contentions (or lack thereof) fare no better.  

/ / / 

/ / / 

                                                 
16 That existing dispensaries were not entitled to special favor in the review of the applications is supported by the 
application periods themselves.  Existing Nevada medical marijuana dispensaries already received a special 
application period through which they could apply for one of the limited retail licenses.  Ex. J, May 8, 2017 Temporary 
Regulations.  Existing dispensaries were not afforded any preference with respect to the scores for care-quality-
safekeeping scores, as discussed above. 
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III. LEGAL ARGUMENT 

Plaintiffs have neglected to analyze the strength of their legal claims in this action, or 

proffer any legal authority suggesting that have established a prima facie case as to any of their 

claims, much less that they are likely to succeed on the merits.  This alone is fatal to Plaintiffs’ 

motion. 

What is more, a review of Plaintiffs’ claims demonstrates the obvious reason Plaintiffs 

declined to address the merits.  The five causes of action alleged in Plaintiffs’ Amended 

Complaint are all subject to dismissal on legal grounds.  Specifically, the Amended Complaint 

asserts three constitutional claims—alleged violations of procedural due process, substantive due 

process, and the equal protection clause.   Each of these claims is barred by the precedent in the 

2017 Nevada case Malfitano v. Cnty. of Storey, as discussed further below.  Likewise, Plaintiffs’ 

claims for judicial review and for a writ of mandamus are legally untenable such that Plaintiffs 

could never show a likelihood of success on the merits.  Thus, Plaintiffs’ motion must be denied.   

As for irreparable harm, the only parties that stand to be irreparably harmed by the 

requested preliminary injunction are Lone Mountain and other license holders, not Plaintiffs.  

Plaintiffs cannot establish irreparable harm, as there is no property right in a license that a party 

does not hold. Furthermore, the public interest factor of the preliminary injunction analysis 

weighs heavily in favor of denying Plaintiffs’ motion.  To mandate that a government agency 

revoke privileged licenses it has awarded and re-distribute such licenses to other applicants that 

the agency deemed unworthy encroaches on the functions of other branches of government and 

creates great doubt and confusion in a burgeoning industry. 

A. Legal Standard 

While Nevada Courts usually state that a showing of a likelihood of success on the merits 

and irreparable harm are required for a preliminary injunction, they have also stated the 

importance of “weigh[ing] the potential hardships to the relative parties and others, and the 

public interest” in evaluating preliminary injunction motions.  Univ. and Community College 

System of Nevada v. Nevadans for Sound Govt., 120 Nev. 712, 721, 100 P.3d 179, 187 (2004); 

Clark County Sch. Dist. v. Buchanan, 112 Nev. 1146, 1150, 924 P.2d 716, 719 (1996). 
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A district court abuses its discretion and commits a reversible error if it grants a 

preliminary injunction where the party requesting it has not made a prima facie demonstration 

that it will succeed on the merits, or where a review of the legal authority governing the claims 

shows the party will be unlikely to succeed.  Shores v. Global Experience Specialists, Inc., 134 

Nev. Adv. Op. 61, 422 P.3d 1238, 1242 (2018); see also Boulder Oaks Cmty. Ass’n v. B & J 

Andrews Enterprises, LLC, 125 Nev. 397, 403, 215 P.3d 27, 31 (2009). 

 “While the moving party need not establish certain victory on the merits, it must make a 

prima facie showing through substantial evidence that it is entitled to the preliminary relief 

requested.”  Shores, 422 P.3d at 1242 (citing Finkel v. Cashman Prof'l, Inc., 128 Nev. 68, 72, 

270 P.3d 1259, 1262 (2012); see 43A C.J.S. Injunctions § 55 (2014) (“It is necessary and 

sufficient that the petition make out a prima facie case showing a right to the final relief 

sought.”)). 

B. Plaintiffs’ Motion Must Be Denied Because Plaintiffs Have No 
Likelihood of Succeeding on the Merits of Their Claims   

Plaintiffs cannot show a likelihood of success on the merits because their constitutional 

claims are subject to dismissal, judicial review of the Department’s discretionary ranking is not 

available, and Plaintiffs have failed to show entitlement to writ relief.  Moreover, Plaintiffs 

cannot obtain a preliminary injunction where they have failed to provide any details regarding 

the scope and extent of the mandatory injunction they seek.  Finally, Plaintiffs’ claims are barred 

by the equitable doctrines of estoppel, waiver, and laches, which independently requires denial of 

Plaintiffs’ motion.  

1. Plaintiffs’ Constitutional Claims Are Subject to Dismissal 

Plaintiffs’ constitutional claims are all barred by the 2017 Nevada case Malfitano v. 

County of Storey, 396 P.3d 815 (Nev. 2017).17  In Malfitano, the plaintiff had applied for 

business and liquor licenses with Storey County, Nevada.  Id. at 816-17.  The county liquor 

                                                 
17 Notably, the State argued that Plaintiffs’ claims were subject to dismissal under Malfitano in its motion to 
dismiss.  It is telling that Plaintiffs failed to address Malfitano in their opposition to same.   
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board denied the applications, concluding that Malfitano had failed to demonstrate proof of 

financial standing.  Id. at 817.  Malfitano filed a petition for writ of mandamus arguing that the 

liquor board acted arbitrarily and capriciously in denying his applications and violated his due 

process and equal protection rights.  Id.  

 In affirming the district court’s denial of Malfitano’s writ petition, the Nevada Supreme 

Court noted that “it is generally recognized that a licensing board has broad discretion in 

granting or refusing permits ‘where discretion relates to matters within the police regulation and 

where broad administrative discretion is necessary to protect the public health, safety, morals or 

general welfare.’”  Id. at 818 (quoting 9 Eugene McQuillin, The Law of Mun. Corps., § 26.85 

93d ed. rev. 2016)).  The Court went on to explain:  “[F]or the carrying on of a business of a 

character regarded as tending to be injurious, such as dealing in intoxicating liquor, a wide 

discretion may be given to licensing officers to grant or withhold a license without prescribing 

definite and uniform rules of action.”  Id. at 819 (quoting State ex rel. Grimes v. Bd. of Comm’rs 

of Las Vegas, 53 Nev. 364, 372, 1 P.2d 570, 572 (1931) (emphasis removed)).  

 Of particular relevance to this case, the Nevada Supreme Court held that Malfitano’s due 

process and equal protection rights were not violated in the denial of his liquor licenses because 

he had no property right in discretionary licenses that he had not yet obtained.  Id. at 820-21.  

The Court reasoned that because the liquor board had not revoked an existing license and the 

board had discretion in the award of licenses, “Malfitano had no property interest to which the 

due process notice requirements could apply.”  Id. at 821.  In response to his equal protection 

claim, the Court held that, even if Malfitano had been treated differently than other liquor license 

applicants, mandamus was not appropriate so long as the board had some rational basis for 

denying his application.  Id. 

 Here, just as in Malfitano, Plaintiffs have no property interest in a discretionary, and 

highly-competitive license that they have never held.  Moreover, so long as the Department had 

some rational basis for its ranking and scoring of the applications—even if the Department was 

sloppy or careless, which Defendants in no way concede—Plaintiffs’ equal protection rights 

were not violated.    
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In sum, Malfitano readily disposes of Plaintiffs’ three constitutional claims and Plaintiffs 

have no likelihood, or even possibility, of success on the merits of their claims.   

2. Plaintiffs’ Claim for Judicial Review Is Subject to Dismissal and 
Barred by the Political Question Doctrine 

a. Licensing Applicants Do Not Have a Right to Judicial Review  

The Nevada Supreme Court has recently held in another marijuana licensing claim that “a 

disappointed applicant for a medical marijuana establishment registration certificate does not 

have a right to judicial review under the Administrative Procedures Act (“APA”) or NRS 

Chapter 453A” because “the application process provided by NRS 453A.322 does not constitute 

a contested case.”  See State, Dep’t of Health and Human Servs. v. Samantha, Inc., 407 P.3d 327, 

328, 332 (Nev. 2017).  Quite simply, if a statute does not require notice and an opportunity to be 

heard regarding the licensing process, then it is not a contested case under the APA.  See Private 

Investigator’s Licensing Bd. v. Atherley, 98 Nev. 514, 515, 654 P.2d 1019, 1020 (1982).18   

Similarly, an applicant for a recreational marijuana license does not have the right to 

judicial review under either the APA or NRS Chapter 453D. 

b. The Political Question Doctrine Also Bars Plaintiffs’ Claims 

Separation of powers is an “essential” feature of the American system of government.  N. 

Lake Tahoe Fire v. Washoe Cnty. Comm’rs, 129 Nev. Adv. Op. 72, 310 P.3d 583, 586 (2013).  

The political question doctrine prevents one branch of government from encroaching on the 

powers of another branch. Comm’n on Ethics v. Hardy, 125 Nev. 285, 292, 212 P.3d 1098, 1103 

(2009).  Nevada’s version of the doctrine derives from Article 3, Section 1 of the Nevada 

Constitution, which provides that “no persons charged with the exercise of powers properly 

belonging to [another branch] shall exercise any functions, appertaining to either of the others.” 

“Under the political question doctrine, controversies are precluded from judicial review 

when they ‘revolved around policy choices and value determination constitutionally committed 

                                                 
18 In 2009, in an unpublished opinion, the Court reaffirmed Atherley and found that even when the applicant has had 
the opportunity to address the board on the licensing matter, it still does not convert into a contested case within the 
meaning of NRS 233B.032.  Wen Quin Ma v. State, 281 P.3d 1199, 2009 WL3711938 (2009) (because this is an 
unpublished decision it is not being cited as precedent. NRAP 36). 

AA 003595



H1
 LA

W
 G

RO
U

P 
70

1 
N

. G
re

en
 V

al
le

y 
Pa

rk
w

ay
, S

ui
te

 2
00

 
He

nd
er

so
n,

 N
ev

ad
a 

89
07

4 
Te

l: 
 7

02
-6

08
-3

72
0 

   
 F

ax
:  

70
2-

60
8-

37
59

 
 
 

28 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

for resolution to the legislative and executive branches.’”  Lake Tahoe, 310 P.3d at 587 (quoting 

16A Am. Jur. 2d Constitutional Law § 268 (2013)).  Thus, matters involving the discretionary 

actions of an executive arm of government cannot be litigated when those actions are within the 

agency or body’s authority.  Id. at 583. 

Courts must dismiss a case under the political question doctrine when the issue in 

question meets any one of these six factors, referred to as the Baker factors:  (1) “a textually 

demonstrable constitutional commitment of the issue to a coordinate political department;” (2) “a 

lack of judicially discoverable and manageable standards for resolving it;” (3) “the impossibility 

of deciding without an initial policy determination of a kind clearly for nonjudicial discretion;” 

(4) “the impossibility of a court’s undertaking the independent resolution without expressing lack 

of the respect due coordinate branches of government;” (5) “an unusual need for unquestioning 

adherence to a political decision already made;” or (6) “the potentiality of embarrassment from 

multifarious pronouncements by various departments on one question.”  Lake Tahoe Fire, 310 

P.3d at 588.  “A determination that any one of these factors has been met necessitates dismissal 

based on the political question doctrine.”  Id. (quoting United States v. Munus-Flores, 495 U.S. 

385, 389-90, 110 S. Ct. 1964 (1990); Baker v. Carr, 369 U.S. 186, 82 S. Ct. 691 (1962)).  

The Nevada Supreme Court applied the political question doctrine to bar a legal action 

against the Washoe County Board of County Commissioners.  Lake Tahoe Fire, 310 P.3d at 588.  

There, a court ordered the Board to refund excessive property taxes to certain owners, but 

because the Board lacked sufficient funds to do so, the Board decided to withhold tax 

distributions normally made to various county taxing entities, including the North Lake Tahoe 

Fire Protection District (“FPD”).  Id.  The Court dismissed FPD’s suit against the Board, 

reasoning that the Board had administrative authority to withhold distributions from FPD as part 

of its discretionary authority to decide the precise manner in which to furnish the tax refunds 

based on “policy and economics.”  Id. at 589-590.  Thus, hearing this case would require the 

Court to supplant the Board’s legislative and executive powers—fulfilling both the 

“impossibility of deciding without an initial policy determination of a kind clearly for 
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nonjudicial discretion” and “lack of judicial discoverable and manageable standards” of the 

political question test. 

Here, just as in Lake Tahoe, the Baker factors mandate dismissal of this action.  The 

second Baker factor applies because there is “a lack of judicially discoverable and manageable 

standards for resolving” the issues presented in Plaintiffs’ Complaint.  Specifically, this Court 

would have to make impossible determinations regarding whether the Department should have 

balanced policy considerations differently and whether they should have hired additional 

employees or contracted certain work out.  There is simply no manageable standard for the 

judiciary to second-guess the decision-making process of the State executive branch’s decision to 

delegate certain tasks to third parties in execution of the gargantuan task of reviewing, scoring, 

and ranking hundreds of lengthy applications on a shortened timeframe.  

The Nevada Legislature gave the Department broad discretion to effectuate the licensing 

scheme and it would be impossible for the Court to undertake resolution of Plaintiffs’ myriad 

and amorphous attacks on the Department’s various policy determinations without undermining 

the policy decisions of a co-equal branch of government.  

3. Plaintiffs Have Failed to Show Entitlement to Writ Relief 

A writ of mandamus can issue only against officials under a “clear” and “specific” duty 

required by law.  Round Hill Gen. Imp. Dist. v. Newman, 97 Nev. 601, 603, 637 P.2d 534, 536 

(1981) (“clear”); Douglas Cty. Bd. of Cty. Comm’rs v. Pederson, 78 Nev. 106, 108, 369 P.2d 

669, 671 (1962) (“specific”).  “While Mandamus can enforce ministerial acts or duties and to 

require the exercise of discretion, it will not serve to control discretion, unless the refusal of an 

application is exercised arbitrarily or though mere caprice.”  Gragson v. Toco, 90 Nev. 131, 133, 

520 P.2d 616, 617 (1974); Kochendorfer v. Board of Co. Comm’rs, 93 Nev. 419, 566 P.2d 1131 

(1977) (mandamus not available to control exercise of discretion unless arbitrary or capricious).  

Furthermore, mandamus cannot issue when there is a nonjusticiable political question.  Lake 

Tahoe, 310 P.3d at 590. 

 Here, the Department’s Release of information has demonstrated that the criteria 

considered by the Department in the scoring of applications was highly subjective.  Evaluators 
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were directed to consider the quality of the applicants’ detailed plans and to assess numerous 

enumerated criterion.  That each application received a multi-hour review from not one, but three 

separate evaluators, and then the scores in each category were averaged, further shows that the 

scoring process was highly subjective, and this was accounted for through procedures ensuring 

numerous independent reviews.  Changing any applicant’s score on subjective criteria is not a 

ministerial act, devoid of discretion, such that it could be subject to mandamus.  

4. Plaintiffs’ Claim for Declaratory Relief Cannot Support an Injunction 

Declaratory relief is not available when the party asks the Court to act on the requested 

interpretation.  Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 951, 965, 194 P.3d 96, 105 (2008) 

(“Thus, appellants sought more than a mere determination of their rights under a statute—they 

sought to void the policy altogether and to obtain damages.  Such issues are not appropriate for 

declaratory relief actions . . .”); see also Prudential Ins. Co. v. Ins. Comm’r, 82 Nev. 1, 4-5, 409 

P.2d 248, 250 (1966) (declaratory relief is appropriate when a party requests a ruling on the 

meaning of a statute but is inappropriate when an agency’s discretionary decisions are required).   

Here, Plaintiffs do not ask the Court merely to declare their rights, they also request that 

the Court enter an injunction as the result of such declaration—an injunction to halt an entire, 

and highly-lucrative industry from operation.  Thus, Plaintiffs’ requested injunction calls for 

inconsistent declaratory relief and Plaintiffs’ motion must be denied. 

5. The Minimal Legal Authority Plaintiffs Rely upon in Their Supplement 
Does Not Alter This Analysis  

 
Plaintiffs’ original motion fails to include any legal authority and Plaintiffs’ motion 

should be denied for this reason alone. 

Plaintiffs’ supplemental brief, which purports to provide supplemental facts in support of 

their motion following the Department’s May 10, 2019 Release of Information, cites a handful of 

cases for the proposition that this Court has the authority to change their application scores.  

Supplement at 3.  Not only is Plaintiffs’ citation to legal authority inappropriate in a 

supplemental factual statement, the three meager cases Plaintiffs rely upon do not support the 

relief requested.   
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As an overarching matter, Plaintiffs’ reliance on case law from the public contract 

bidding context is flawed.  Unlike the numerous subjective criteria the Department evaluated in 

scoring license applications, public contracts are awarded based on a single objective criterion, 

i.e., the lowest bid on a contract.  It is disingenuous for Plaintiffs to claim that they are merely 

requesting this Court to “perform simple math.”  Id.  In truth, Plaintiffs are requesting the Court 

to substitute its judgment for that of the Department, to engage in scoring multiple subjective 

criterion (which was conducted by three evaluators to independently assess all criteria and from 

which an average score was derived), and to then re-rank applications and award licenses based 

on the Court’s subjective analysis.   

Even if Plaintiffs’ analogy to the public contract bidding process was appropriate in this 

case, and it is not, the cases Plaintiffs rely upon do not support their request for a preliminary 

injunction.  In Gulf Oil Corp. v. Clark County, 94 Nev. 116, 575 P.2d 1332 (1978), the sole 

Nevada case cited by Plaintiffs, the low bidder on an airport improvement contract filed an 

action against Clark County.  Notably, a motion for preliminary injunction was not before the 

court in this case.  Rather, the procedural posture was summary judgment and the Supreme Court 

affirmed the district’s court order granting summary judgment in favor of Clark County.  Most 

importantly, Gulf Oil does not stand for the proposition that the Nevada judiciary is vested with 

the authority to correct mathematical errors and compel the award of a public contract.  Quite the 

opposite, in footnote 1, the Court states that “[w]hether such relief is available in Nevada is not 

settled.”  Id. at n.1 (emphasis added). 

Nor do the two cases Plaintiffs rely upon from other jurisdictions fare any better.  In both 

the Swanson and Lametti cases, the plaintiffs filed actions challenging the propriety of the 

government correcting mathematical errors in bids and then awarding public contracts to the 

lowest bidder based on those mathematical corrections.  Swanson v. Hilderbrand, 94 Cal. App. 

2d 161, 210 P.2d 95 (1949) (city corrected addition error in bid that resulted in change of lowest 

bidder; corrected low bidder began performance of contract and city’s finance commissioner 

refused to pay for services rendered, contending the city should re-do the entire bidding process; 

corrected low bidder filed writ of mandate requiring city to pay for services rendered; court 
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granted same); Lametti & Sons, Inc. v. City of Davenport, Iowa, 432 F. Supp. 713 (1975) (city 

corrected multiplication error in bid that resulted in change of lowest bidder; original low bidder 

filed suit seeking preliminary injunction and declaratory relief; court denied original low bidder’s 

motion for preliminary injunction and granted summary judgment in favor of city).  To be clear, 

the courts were not requested to, nor did they, make mathematical corrections and redetermine 

the award of contracts in these cases.   

In sum, Plaintiffs have failed to offer any competent authority for the relief they seek and 

the Court should deny the instant motion. 

C. The Only Parties That Stand to Be Irreparably Harmed Are the 
License Holders 

 
As discussed above, Plaintiffs have no property right in a license they do not have. 

Accordingly, Plaintiffs cannot successfully claim that they will be irreparably harmed by 

maintaining the status quo of not holding a license.   

On the other hand, Lone Mountain and the other license holders would be irreparably 

harmed if an injunction is issued.  State, Dep’t of Bus. & Indus., Fin. Institutions Div. v. Nevada 

Ass’n Servs., Inc., 128 Nev. 362, 370, 294 P.3d 1223, 1228 (2012) (“A licensee whose license 

has been revoked or suspended immediately suffers the irreparable penalty of loss of [license] for 

which there is no practical compensation”).  For this reason, too, the Court should deny 

Plaintiffs’ motion. 

D. Awarding Plaintiffs’ Injunctive Relief Is against the Public’s 
Interest 

 
Plaintiffs’ requested injunction is also against the public interest. Nevada voters by 

resolution enacted law to provide for the regulation and taxation of retail marijuana 

establishments and the legislature determined that the best manner in which to award licenses 

was to consolidate marijuana regulation, both medical and recreational, under the authority of 

Nevada’s Department of Taxation and to bestow upon the Department the duty to fashion 

regulations in furtherance of the same.   
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Nevada voters determined it was in the public interest to regulate and tax marijuana, and 

the Nevada Legislature determined that it was in the public’s best interest to provide a 

competitive ranking process for the issuance of limited licenses, and that the Department of 

Taxation was best suited for the task.  Notably, the Legislature did not choose a blind lottery for 

license distribution, as Arizona, for example did.  The Legislature instead made the policy 

determination that the Department would score and rank applications pursuant to a set of criteria 

it designed after careful deliberation.  Neither the Legislature nor the Department provided an 

avenue for judicial review of the rankings, or a procedure for denied applicants to challenge the 

Department’s issuance of licenses to other applicants because it would create too much 

uncertainty over the licenses, discourage investment, and jeopardize the industry.  Issuing an 

injunction under these circumstances would go against the public interest.  See Queen City 

Constr., Inc. v. City of Rochester, 604 N.W.2d 368, 379 (Minn. Ct. App. 1999) (concluding that 

the denial of an injunction to prohibit a city from entering into a contractual arrangement served 

the public interest because the “power to award contracts is entrusted to the city’s discretion, and 

a court should be wary to interfere” with the exercise of that discretion (citations omitted)); see 

also Groves v. Dept. of Corr., 811 N.W.2d 563, 568 (Mich. Ct. App. 2011) (“Litigation aimed at 

second-guessing the exercise of discretion by the appropriate public officials in awarding 

a public contract will not further the public interest; it will only add uncertainty, delay, and 

expense to fulfilling the contract.” (citations omitted)). 

Plaintiffs request the Court to supplant its judgment for the state agency statutorily 

granted the power, and discretion, to award licenses.  That thwarts the legislative scheme 

designed by a co-equal branch of government.  Worse, it creates uncertainty over existing 

licenses which will slow investment into Nevada’s booming retail marijuana industry and lessen 

tax revenues.  

E. A Sufficient Bond Is Not Feasible 

There simply is no bond large enough to protect the license holders from the mandatory 

injunction of the nature and scope sought by Plaintiffs, namely, a “global preliminary 
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injunction. . . stopping all the winning applicants from proceeding [in operations].”  Supplement 

at 12.  

By Plaintiffs’ own representations, each of the licenses at issue is worth tens if not 

hundreds of millions of dollars.  Multiply that by 64 licenses.  That is the amount that Plaintiffs 

would need to secure by bond for the Court to grant Plaintiffs’ requested relief.  A sufficient 

bond is simply not feasible and for this reason, too, the Court should deny Plaintiffs’ Motion.   

IV. CONCLUSION 

Based on the foregoing, Lone Mountain respectfully requests that the Court deny 

Plaintiffs’ Motion.  

Dated this 20th day of May 2019. 

H1 LAW GROUP 
 
 
       
Eric D. Hone, NV Bar No. 8499 
eric@h1lawgroup.com 
Jamie L. Zimmerman, NV Bar No. 11749 
jamie@h1lawgroup.com 
Moorea L. Katz, NV Bar No. 12007 
moorea@h1lawgroup.com 
701 N. Green Valley Parkway, Suite 200 
Henderson NV 89074 
Attorneys for Intervenor 
Lone Mountain Partners, LLC 

 

CERTIFICATE OF SERVICE 

The undersigned, an employee of H1 Law Group, hereby certifies that on the 20th day of 

May 2019, she caused a copy of the foregoing to be transmitted by electronic service in accordance 

with Administrative Order 14.2, to all interested parties, through the Court’s Odyssey E-File & 

Serve system. 

 
       
Bobbye Donaldson, an employee of  
H1 LAW GROUP 

 

AA 003602

https://wiznet.wiznet.com/clarknv/pages/about_efs.html
https://wiznet.wiznet.com/clarknv/pages/about_efs.html
https://wiznet.wiznet.com/clarknv/pages/about_efs.html
https://wiznet.wiznet.com/clarknv/pages/about_efs.html


Case Number: A-19-786962-B

Electronically Filed
5/20/2019 5:03 PM
Steven D. Grierson
CLERK OF THE COURT

AA 003603



AA 003604



AA 003605



AA 003606



Case Number: A-18-785818-W

Electronically Filed
5/6/2019 2:57 PM
Steven D. Grierson
CLERK OF THE COURT

AA 003607



AA 003608



AA 003609



AA 003610



AA 003611



AA 003612



AA 003613



AA 003614



AA 003615



AA 003616



AA 003617



AA 003618



AA 003619



AA 003620



AA 003621



AA 003622



AA 003623



AA 003624



AA 003625



AA 003626



AA 003627



AA 003628



AA 003629



AA 003630



AA 003631



AA 003632



AA 003633



AA 003634



AA 003635



AA 003636



 

Page 1 of 12 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

ANS 
AARON D. FORD 

Attorney General 
Steve Shevorski (Bar No. 8256) 

Head of Complex Litigation 
Ketan D. Bhirud (Bar No. 10515) 

Chief Litigation Counsel 
Theresa M. Haar (Bar No. 12158) 

Senior Deputy Attorney General 
David J. Pope (Bar No. 8617) 

Chief Deputy Attorney General 
Robert E. Werbicky (Bar No. 6166) 

Deputy Attorney General 
Office of the Nevada Attorney General 
555 E. Washington Ave., Ste. 3900 
Las Vegas, Nevada 89101-1068 
(702) 486-3420 (phone) 
(702) 486-3773 (fax) 
sshevorski@ag.nv.gov 
kbhriud@ag.nv.gov 
thaar@ag.nv.gov 
dpope@ag.nv.gov 
rwerbickey@ag.nv.gov 
Attorneys for Respondent 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
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NULEAF INCLINE DISPENSARY, LLC, a 
Nevada limited liability company, 
NEVADA HOLISTIC MEDICINE, LLC, a 
Nevada limited liability company, TRYKE 
COMPANIES SO NV, LLC, a Nevada 
limited liability company, TRYKE 
COMPANIES RENO, LLC, a Nevada 
limited liability company, PARADISE 
WELLNESS CENTER, LLC, a Nevada 
limited liability company, GBS NEVADA 
PARTNERS, LLC, a Nevada limited 
liability company, FIDELIS HOLDINGS, 
LLC, a Nevada limited liability company, 
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limited liability company, NEVADA PURE, 
LLC, a Nevada limited liability company, 
MEDIFARM, LLC, a Nevada limited 
liability company, DOE PLAINTIFFS I 
through X; and ROE ENTITY PLAINTIFFS 
I through X, 
 

   Plaintiff(s), 
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vs. 
 

THE STATE OF NEVADA, DEPARTMENT 
OF TAXATION, 

 
   Defendant(s). 

and 
 
NEVADA ORGANIC REMEDIES, LLC; 
INTEGRAL ASSOCIATES LLC d/b/a 
ESSENCE CANNABIS DISPENSARIES, a 
Nevada limited liability company; 
ESSENCE TROPICANA, LLC, a Nevada 
limited liability company; ESSENCE 
HENDERSON, LLC, a Nevada limited 
liability company; CPCM HOLDINGS, LLC 
d/b/a THRIVE CANNABIS 
MARKETPLACE, COMMERCE PARK 
MEDICAL, LLC, a Nevada limited liability 
company; and CHEYENNE MEDICAL, 
LLC, a Nevada limited liability company; 
LONE MOUNTAIN PARTNERS, LLC, a 
Nevada limited liability partnership; 
HELPING HANDS WELLNESS CENTER, 
INC., a Nevada corporation; GREENMART 
OF NEVADA NLV LLC, a Nevada limited 
liability company; and CLEAR RIVER, 
LLC, 
 
    Intervenors. 
 

The State of Nevada ex rel. Department of Taxation (the “Department”) answers 

Plaintiffs’ Amended Complaint as follows:  

PARTIES, JURISDICTION, AND VENUE  

1. Answering Paragraph 1, the Department is without knowledge or information 

sufficient to form a belief as to the truth of the allegations set forth therein and, therefore 

denies the same.   

2. Answering Paragraph 2, the Department is without knowledge or information 

sufficient to form a belief as to the truth of the allegations set forth therein and, therefore 

denies the same.   

3. Answering Paragraph 3, the Department is without knowledge or information 

sufficient to form a belief as to the truth of the allegations set forth therein and, therefore 

denies the same.   
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4. Answering Paragraph 4, the Department is without knowledge or information 

sufficient to form a belief as to the truth of the allegations set forth therein and, therefore 

denies the same.   

5. Answering Paragraph 5, the Department is without knowledge or information 

sufficient to form a belief as to the truth of the allegations set forth therein and, therefore 

denies the same.   

6. Answering Paragraph 6, the Department is without knowledge or information 

sufficient to form a belief as to the truth of the allegations set forth therein and, therefore 

denies the same.   

7. Answering Paragraph 7, the Department is without knowledge or information 

sufficient to form a belief as to the truth of the allegations set forth therein and, therefore 

denies the same.   

8. Answering Paragraph 8, the Department is without knowledge or information 

sufficient to form a belief as to the truth of the allegations set forth therein and, therefore 

denies the same.   

9. Answering Paragraph 9, the Department is without knowledge or information 

sufficient to form a belief as to the truth of the allegations set forth therein and, therefore 

denies the same.   

10. Answering Paragraph 10, the Department is without knowledge or 

information sufficient to form a belief as to the truth of the allegations set forth therein 

and, therefore denies the same.   

11. Answering Paragraph 11, the Department is without knowledge or 

information sufficient to form a belief as to the truth of the allegations set forth therein 

and, therefore denies the same.   

12. Answering Paragraph 12, the Department is without knowledge or 

information sufficient to form a belief as to the truth of the allegations set forth therein 

and, therefore denies the same.   

. . . 
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13. Answering Paragraph 13, the Department states that it was created under 

NRS 360.120 and has certain duties related to the regulation and licensing of marijuana 

under Nevada law, including NRS 453D and NAC 453D.   

14. Answering Paragraph 14, the Department is without knowledge or 

information sufficient to form a belief as to the truth of the allegations set forth therein 

and, therefore denies the same.   

15. Answering Paragraph 15, the Department is without knowledge or 

information sufficient to form a belief as to the truth of the allegations set forth therein 

and, therefore denies the same.   

GENERAL ALLEGATIONS 

16. Answering Paragraph 16, the Department admits the Nevada Legislature 

passed multiple bills governing the licensing, regulation, and operation of recreational 

marijuana establishments throughout the state, which would become effective after 

November 2019.  The Department further admits Assembly Bill 422 transferred 

responsibility for the registration, licensing, and regulation of medical marijuana to the 

Department, but the Department was already responsible for the registration, licensing, 

and regulation of retail marijuana.   

17. Answering Paragraph 17, the Department is without knowledge or 

information sufficient to form a belief as to the truth of the allegations set forth therein 

because it does not understand what Paragraph 17 is attempting to state.  The Department 

therefore denies the allegations. 

18. Answering Paragraph 18, the Department admits the allegations. 

19. Answering Paragraph 19, the Department admits the allegations except for 

the emphasis provided. 

20. Answering Paragraph 20, the Department admits the allegations except for 

the emphasis provided. 

21. Answering Paragraph 21, the Department admits the allegations. 

22. Answering Paragraph 22, the Department admits the allegations. 
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23. Answering Paragraph 23, the Department admits the allegations. 

24. Answering Paragraph 24, the Department denies the allegations. 

25. Answering Paragraph 25, the Department denies the allegations. 

26. Answering Paragraph 26, the Department denies the allegations.   

27. Answering Paragraph 27, the Department denies the allegations. 

28. Answering Paragraph 28, the Department admits it was to issue conditional 

licenses to successful applicants by December 5, 2018.  The Department denies the 

remaining allegations.       

29. Answering Paragraph 29, the Department admits the allegations. 

30. Answering Paragraph 30, the Department denies the allegations. 

31. Answering Paragraph 31, the Department admits the allegations. 

32. Answering Paragraph 32, the Department admits the allegations.   

33. Answering Paragraph 33, the Department denies the allegations. 

34. Answering Paragraph 34, the Department denies the allegations. 

35. Answering Paragraph 35, the Department denies the allegations. 

III. 

CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 
(Violation of Civil Rights) 

(Due Process: Deprivation of Property) 

(U.S. Const., Amendment XIV; Nev. Const., Art. 1, Sec. 1, 8; Title 42 U.S.C. § 1983) 

36. Answering Paragraph 36, the Department states that this incorporating 

reference does not require a response. 

37. Answering Paragraph 37, the Department denies the allegations. 

38. Answering Paragraph 38, the Department denies the allegations. 

39. Answering Paragraph 39, the Department denies the allegations. 

40. Answering Paragraph 40, the Department denies the allegations. 

41. Answering Paragraph 41, the Department denies the allegations.  
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42. Answering Paragraph 42, the Department denies the allegations. 

43. Answering Paragraph 43, the Department denies the allegations. 

44. Answering Paragraph 44, the Department denies the allegations. 

45. Answering Paragraph 45, the Department denies the allegations. 

46. Answering Paragraph 46, the Department denies the allegations. 

47. Answering Paragraph 47, the Department denies the allegations. 

48. Answering Paragraph 48, the Department denies the allegations. 

49. Answering Paragraph 49, the Department denies the allegations.  

50. Answering Paragraph 50, the Department denies the allegations. 

51. Answering Paragraph 51, the Department denies the allegations. 

52. Answering Paragraph 52, the Department denies the allegations. 

53. Answering Paragraph 53, the Department denies the allegations. 

54. Answering Paragraph 54, the Department denies the allegations. 

55. Answering Paragraph 55, the Department denies the allegations. 

56. Answering Paragraph 56, the Department denies the allegations. 

57. Answering Paragraph 57, the Department denies the allegations. 

58. Answering Paragraph 58, the Department denies the allegations. 

59. Answering Paragraph 59, the Department denies the allegations. 

60. Answering Paragraph 60, the Department denies the allegations. 

61. Answering Paragraph 61, the Department denies the allegations. 

SECOND CLAIM FOR RELIEF 
(Violation of Civil Rights) 

(Due Process: Deprivation of Liberty) 

(U.S. Const., Amendment XIV; Nev. Const., Art. 1, Sec. 1, 8; Title 42 U.S.C. § 1983) 

62. Answering Paragraph 62, the Department states that this incorporating 

reference does not require a response.  

63. Answering Paragraph 63, the Department denies the allegations. 

64. Answering Paragraph 64, the Department denies the allegations. 
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65. Answering Paragraph 65, the Department denies the allegations. 

66. Answering Paragraph 66, the Department denies the allegations. 

67. Answering Paragraph 67, the Department denies the allegations. 

68. Answering Paragraph 68, the Department denies the allegations. 

69. Answering Paragraph 69, the Department denies the allegations. 

THIRD CLAIM FOR RELIEF 

(Violation of Civil Rights) 

(Equal Protection) 

(U.S. Const., Amendment XIV; Nev. Const., Art. 1, Sec. 1; Title 42 U.S.C. § 1983) 

70. Answering Paragraph 70, the Department states that this incorporating 

reference does not require a response.  

71. Answering Paragraph 71, the Department denies the allegations. 

72. Answering Paragraph 72, the Department denies the allegations. 

73. Answering Paragraph 73, the Department denies the allegations. 

74. Answering Paragraph 74, the Department denies the allegations. 

FOURTH CLAIM FOR RELIEF 

(Petition for Judicial Review) 

75. Answering Paragraph 75 the Department states that this incorporating 

reference does not require a response.  

76. Answering Paragraph 76, the Department denies the allegations. 

77. Answering Paragraph 77, the Department denies the allegations. 

78. Answering Paragraph 78, the Department admits there is no provision 

allowing for administrative appeal.  The Department denies the remaining allegations. 

79. Answering Paragraph 79, the Department denies the allegations. 

80. Answering Paragraph 80, the Department denies the allegations. 

. . . 

. . . 

. . . 
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FIFTH CLAIM FOR RELIEF 
(Petition for Writ of Mandamus) 

81. Answering Paragraph 81, the Department states that this incorporating 

reference does not require a response.  

82. Answering Paragraph 82, the Department admits the allegations. 

83. Answering Paragraph 83, the Department denies the allegations. 

84. Answering Paragraph 84, the Department denies the allegations. 

85. Answering Paragraph 85, the Department denies the allegations. 

86. Answering Paragraph 86, the Department denies the allegations. 

WHEREFORE, the Department prays for relief from this Court as follows 

1. That Plaintiffs take nothing by way of this Amended Complaint; 

2. That Plaintiffs claims against Defendants be dismissed with prejudice;  

3. That Defendants be awarded reasonable attorney fees and costs of suit; and  

4. For such other and further relief as this Honorable Court may deem just and 

proper.  

GENERAL DENIALS 

The Department denies any and all allegations in the Amended Complaint not 

specifically admitted in this Answer. 

The Department denies that Plaintiffs are entitled to any of the relief 

prayed for in the Amended Complaint. 

AFFIRMATIVE DEFENSES 

The Department denies any and all liability in this matter and asserts the following 

affirmative defenses: 

1. Plaintiffs have failed to state a claim for which relief can be granted.  

2. Plaintiffs do not have a property right in a privilege license that they do not 

have. 

3. Plaintiffs do not have a fundamental right to a privilege license. 

. . . 
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4. Chapter 453D does not provide for a hearing when a retail marijuana license 

is not issued. 

5. The Nevada Administrative Procedures Act, NAC Chapter 233B, does not 

provide for a hearing when a retail marijuana license is not issued. 

6. The Department’s actions were neither arbitrary, capricious, nor an abuse of 

discretion.  

7. The Department’s interpretation of the statutes and regulations it is 

authorized to execute is given great deference.  

8. The Department used an impartial and numerically scored competitive 

bidding process.  

9. Plaintiffs did not have a statutory entitlement to a license.  

10. The U.S. Constitution does not protect the right to engage in a business that 

is illegal under federal law.  

11. Plaintiffs do not have standing. 

12. Plaintiffs have failed to exhaust their administrative remedies. 

13. The Complaint fails to present a justiciable controversy.  

14. This Court lacks jurisdiction to hear Plaintiffs’ claims. 

15. The Department is immune from liability pursuant to NRS 41.031, et. seq.  

16. Plaintiff failed to name the Department properly as required by NRS 

41.031(2). 

17. Plaintiffs’ claims, including the declaratory and/or equitable claims are barred 

by the doctrines of waiver, ratification, estoppel, unclean hands and other equitable 

defenses.  

18. Plaintiffs’ claims are barred by the applicable statute of limitations and/or the 

doctrine of laches.  

19. Plaintiffs’ claims are barred based on impossibility.   

20. Plaintiffs’ claims have been waived because of the wrongful acts, omissions 

and conduct of Plaintiffs.  
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21. Plaintiffs would be unjustly enriched if awarded damages.  

22. The Department has no contractual relationship with Plaintiffs to give rise to 

any declaratory relief.  

23. The damages sustained by the Plaintiff, if any, were caused by the acts of 

unknown third persons who were not agents, servants, or employees of the Department, 

and who were not acting on behalf of the Department in any manner or form, and, as such, 

the Department is not liable in any manner to Plaintiff.  

24. The Department is not legally responsible for the actions and/or omissions of 

other third parties. 

25. Plaintiffs fail to name a party necessary for full and adequate relief essential 

in this action.   

26. Plaintiffs failed to comply with a condition precedent. 

27. Plaintiffs have not suffered any damages attributable to the actions of the 

Department.  

28. Plaintiffs have failed to timely protect and/or enforce their alleged rights.  

29. Plaintiffs’ claims are barred as Plaintiffs have failed, refused, or neglected to 

take reasonable steps to mitigate damages, therefore barring or diminishing the ability to 

recover. 

30. The Department has an objective good faith belief that it acted reasonably and 

in good faith and the Department’s actions were legally justified.   

31. The Department substantially complied with NRS and NAC Chapter 453D. 

32. The Department, at all relevant times, acted with due care and 

circumspection in the performance of its duties; exercised the degree of skill and learning 

ordinarily possessed and exercised by members of its profession in good standing, 

practicing in similar localities and that at all times, used reasonable care and diligence in 

the exercise of its skills and the application of its learning, and at all times acted according 

to its best judgment and met the applicable standard of care. 

. . . 
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33. Plaintiffs’ claims for relief are barred as Plaintiff’s alleged damages are 

speculative and cannot be calculated with any certainty or reliability.  

34. Each purported claim for relief is barred by the doctrines of res judicata and/or 

collateral estoppel.  

35. Each purported claim for relief is barred as Plaintiffs are estopped from 

pursuing any claim against the Department in accordance with equitable principles of 

jurisprudence. 

36. The Department alleges that the damages, if any, alleged by the Plaintiffs 

were the result of independent intervening acts, over which the Department had ho control, 

which resulted in the superseding cause of Plaintiffs alleged damages. 

37. The Department avails itself of all affirmative defenses set forth in and or 

arising out of NRS Chapter 453D and NRS Chapter 360 and all applicable regulations and 

subparts.  

38. All possible affirmative defenses may not have been alleged inasmuch as 

insufficient facts and other relevant information may not be available after reasonable 

inquiry and, pursuant to NEV. R. CIV. P. 11, the Department hereby reserves the right to 

amend these affirmative defenses as additional information becomes available. 

Additionally, one or more of these Affirmative Defenses may have been pled for the 

purposes of non-waiver. 

DATED this 20th day of May, 2019. 
 

AARON D. FORD 
Attorney General 
 
 
By:  /s/ Ketan D. Bhirud   

Steve Shevorski (Bar No. 8256) 
Head of Complex Litigation 
Ketan D. Bhirud (Bar No. 10515) 
Chief Litigation Counsel 
Theresa M. Haar (Bar No. 12158) 
Senior Deputy Attorney General 
David J. Pope (Bar No. 8617) 
Chief Deputy Attorney General 
Robert E. Werbicky (Bar No. 6166) 
Deputy Attorney General 
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CERTIFICATE OF SERVICE 

 I hereby certify that I electronically filed the foregoing ANSWER TO COMPLAINT 

with the Clerk of the Court by using the electronic filing system on the 20th day of May, 

2019. 

 I certify that the following participants in this case are registered electronic filing 

systems users and will be served electronically: 

Dominic P. Gentile  
Michael V. Cristalli  
Ross Miller 
Vincent Savarese, III 
Gentile, Cristalli, Miller, Armeni, Savarese 
410 S. Rampart Blvd., Ste. 420  
Las Vegas, Nevada 89145 
Attorneys for Plaintiffs 
 
David R. Koch 
Steven B. Scow 
Brody R. Wight 
Daniel G. Scow 
Koch & Scow LLC 
11500 S. Eastern Ave., Ste. 210 
Henderson, NV  89052 
Attorneys for Intervenor 
Nevada Organic Remedies, LLC 
 
Jason R. Maier 
Joseph A. Gutierrez 
Maier Gutierrez & Associates 
8816 Spanish Ridge Ave. 
Las Vegas, NV  89148 
Attorneys for Intervenors 
Integral Associates LLC d/b/a Essence 
Cannabis Dispensaries, Essence Tropicana, 
LLC, Essence Henderson, LLC, CPCM 
Holdings, LLC d/b/a Thrive Cannabis 
Marketplace, Commerce Park Medical, 
LLC, and Cheyenne Medical, LLC  

Eric D. Hone 
Jamie L. Zimmerman 
Moorea L. Katz 
H1 Law Group 
701 N. Green Valley Pkwy., Ste. 200 
Henderson, NV  89074 
Attorneys for Intervenor 
Lone Mountain Partners, LLC 
 
Jared Kahn 
JK Legal & Consulting, LLC 
9205 W. Russell Rd., Ste. 240 
Las Vegas, NV  89148 
Attorneys for Intervenor 
Helping Hands Wellness Center, Inc. 
 
Margaret A. McLetchie 
Alina M. Shell 
McLetchie Law 
701 E. Bridger Ave., Ste. 520 
Las Vegas, NV  89101 
Attorneys for Intervenor 
GreenMart of Nevada NLV LLC 
 
Brigid M. Higgins 
Rusty J. Graf 
Black & Lobello 
10777 W. Twain Ave., 3rd Fl. 
Las Vegas, NV  89135 
 

 
 
       /s/ Traci Plotnick     
      Traci Plotnick, an employee of the 

Office of the Attorney General 
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SACOM 
ADAM K. BULT, ESQ., Nevada Bar No. 9332 
abult@bhfs.com 
MAXIMILIEN D. FETAZ, ESQ., Nevada Bar No. 12737 
mfetaz@bhfs.com 
TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800 
tchance@bhfs.com 
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
100 North City Parkway, Suite 1600 
Las Vegas, NV  89106-4614 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 
 
Adam R. Fulton, Esq., Nevada Bar No. 11572 
afulton@jfnvlaw.com 
JENNINGS & FULTON, LTD. 
2580 Sorrel Street 
Las Vegas, NV 89146 
Telephone:  702.979.3565 
Facsimile:   702.362.2060 
 
Attorneys for Plaintiffs 
 

 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
ETW MANAGEMENT GROUP LLC, a 
Nevada limited liability company; GLOBAL 
HARMONY LLC, a Nevada limited liability 
company; GREEN LEAF FARMS 
HOLDINGS LLC, a Nevada limited liability 
company; GREEN THERAPEUTICS LLC, a 
Nevada limited liability company; HERBAL 
CHOICE INC., a Nevada corporation; JUST 
QUALITY, LLC, a Nevada limited liability 
company; LIBRA WELLNESS CENTER, 
LLC, a Nevada limited liability company; 
ROMBOUGH REAL ESTATE INC. dba 
MOTHER HERB, a Nevada corporation; 
NEVCANN LLC, a Nevada limited liability 
company; RED EARTH LLC, a Nevada 
limited liability company; THC NEVADA 
LLC, a Nevada limited liability company; 
ZION GARDENS LLC, a Nevada limited 
liability company; and MMOF VEGAS 
RETAIL, INC., a Nevada corporation,  
 

Plaintiffs, 
 
v. 
 
STATE OF NEVADA, DEPARTMENT OF 
TAXATION, a Nevada administrative agency; 

CASE NO.:  A-19-787004-B 
DEPT NO.:  XI 
 
 
SECOND AMENDED COMPLAINT 
 
(Exempt From Arbitration Pursuant to 
N.A.R. 3(A): Action Seeks Damages in 
Excess of $50,000 and Action Seeks 
Equitable or Extraordinary Relief) 

Case Number: A-19-787004-B

Electronically Filed
5/21/2019 7:44 PM
Steven D. Grierson
CLERK OF THE COURT
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DOES 1 through 20, inclusive; and ROE 
CORPORATIONS 1 through 20, inclusive, 
 

Defendants. 
 
AND ALL RELATED MATTERS 

 

 Plaintiffs ETW MANAGEMENT GROUP LLC (“ETW”), GLOBAL HARMONY LLC 

(“Global Harmony”), GREEN LEAF FARMS HOLDINGS LLC (“GLFH”), GREEN 

THERAPEUTICS LLC (“GT”), HERBAL CHOICE INC. (“Herbal Choice”), JUST QUALITY, 

LLC (“Just Quality”), LIBRA WELLNESS CENTER, LLC (“Libra”), ROMBOUGH REAL 

ESTATE INC. dba MOTHER HERB (“Mother Herb”), NEVCANN LLC (“NEVCANN”), RED 

EARTH LLC (“Red Earth”), THC NEVADA LLC (“THCNV”), ZION GARDENS LLC 

(“Zion”), and MMOF Vegas Retail, Inc. (“MMOF”) (collectively, the “Plaintiffs”), by and 

through their undersigned counsel of record Adam K. Bult, Esq., Maximilien D. Fetaz, Esq., and 

Travis F. Chance, Esq., of the law firm of Brownstein Hyatt Farber Schreck, LLP, and Adam R. 

Fulton, Esq., of the law firm of Jennings & Fulton, Ltd.,  hereby file their Second Amended 

Complaint against the STATE OF NEVADA, DEPARTMENT OF TAXATION (the “DOT”), 

DOES 1 through 20 inclusive, and ROE CORPORATIONS 1 through 20, inclusive, alleging and 

complaining as follows: 

PARTIES 

1. At all times relevant hereto, ETW is and was a limited liability company organized 

and existing under the laws of the State of Nevada and authorized to do business in Clark County, 

Nevada. 

2. At all times relevant hereto, Global Harmony is and was a limited liability 

company organized and existing under the laws of the State of Nevada and authorized to do 

business in Clark County, Nevada. 

3. At all times relevant hereto, GLFH is and was a limited liability company 

organized and existing under the laws of the State of Nevada and authorized to do business in 

Clark County, Nevada. 

4. At all times relevant hereto, GT is and was a limited liability company organized 
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and existing under the laws of the State of Nevada and authorized to do business in Clark County, 

Nevada. 

5. At all times relevant hereto, Herbal Choice is and was a Nevada corporation 

authorized to do business in Clark County, Nevada. 

6. At all times relevant hereto, Just Quality is and was a limited liability company 

organized and existing under the laws of the State of Nevada and authorized to do business in 

Clark County, Nevada. 

7. At all times relevant hereto, Libra is and was a limited liability company organized 

and existing under the laws of the State of Nevada and authorized to do business in Clark County, 

Nevada. 

8. At all times relevant hereto, Mother Herb is and was a Nevada corporation and 

authorized to do business in Clark County, Nevada. 

9. At all times relevant hereto, NEVCANN is and was a limited liability company 

organized and existing under the laws of the State of Nevada and authorized to do business in 

Clark County, Nevada. 

10. At all times relevant hereto, Red Earth is and was a limited liability company 

organized and existing under the laws of the State of Nevada and authorized to do business in 

Clark County, Nevada. 

11. At all times relevant hereto, THCNV is and was a limited liability company 

organized and existing under the laws of the State of Nevada and authorized to do business in 

Clark County, Nevada. 

12. At all times relevant hereto, Zion is and was a limited liability company organized 

and existing under the laws of the State of Nevada and authorized to do business in Clark County, 

Nevada. 

13. At all times relevant hereto, MMOF is and was a Nevada corporation authorized to 

do business in Clark County, Nevada. 

14. At all times relevant hereto, the DOT is and was an agency and political 

subdivision of the State of Nevada. 
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15. The true names and capacities, whether individual, corporate, associate or 

otherwise, of Defendants Does 1-20, inclusive, and Roe Corporations 1-20, inclusive, are 

unknown to Plaintiffs, which therefore sue said Defendants by such fictitious names. Plaintiffs 

will amend this Second Amended Complaint to state the true names and capacities of said 

fictitious Defendants when they have been ascertained. 

16. Plaintiffs are informed and believe, and thereon allege, that each of the fictitiously 

named Defendants are responsible in some manner for the occurrences herein alleged, and that 

Plaintiffs’ damages as herein alleged were proximately caused by Defendants’ acts. Each 

reference in this Complaint to “Defendant” or “Defendants,” or a specifically named Defendant 

refers also to all Defendants sued under fictitious names. 

JURISDICTION AND VENUE 

17. Jurisdiction is proper in this Court pursuant to the Nevada Constitution, Article 6, 

§ 6, NRS 4.370(2), NRS 30, and because the acts and omissions complained of herein occurred 

and caused harm within Clark County, Nevada. Further, the amount in controversy exceeds 

$15,000.00. 

18. Venue is proper in this Court pursuant to NRS 13.020(2)-(3). 

GENERAL ALLEGATIONS 

19. Plaintiffs incorporate and reallege Paragraphs 1 through 18 as though fully set 

forth herein. 

The Statutory Scheme Governing Retail Marijuana Licenses 

20. In or around November 2016, the citizens of the State of Nevada approved a 

statutory ballot initiative that, inter alia, legalized the recreational use of marijuana and allowed 

for the licensing of recreational marijuana dispensaries. 

21. The statutory scheme approved by the voters was codified in NRS Chapter 453D 

and vested authority for the issuance of licenses for retail marijuana dispensaries in the DOT. 

22.  NRS 453D.200(1) required the DOT to “adopt all regulations necessary or 

convenient to carry out the provisions of” that Chapter, including procedures for the issuance of 

retail marijuana licenses, no later than January 1, 2018. 
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23. NRS 453D.210(d)(1) limits the number of retail marijuana licenses in Clark 

County to a total of 80. 

24. However, NRS 453D.210(d)(5) provides that Clark County may request that the 

DOT issue retail marijuana licenses above the limit set forth in NRS 453D.210(d)(5). 

25. As mandated by NRS 453D.210(6), “[w]hen competing applications are submitted 

for a proposed retail marijuana store within a single county, the Department shall use an 

impartial and numerically scored competitive bidding process to determine which application 

or applications among those competing will be approved.” 

The DOT’s Adoption of Flawed Regulations that Do Not Comply with Chapter 453D 

26. On or around May 8, 2017, the DOT adopted temporary regulations pertaining to, 

inter alia, the application for and the issuance of retail marijuana licenses. 

27. The DOT continued preparing draft permanent regulations as required by NRS 

453D.200(1) and held public workshops with respect to the same on July 24 and July 25, 2017. 

28. On or around December 16, 2017, the DOT issued a Notice of Intent to Adopt 

permanent regulations pursuant to the mandates of NRS 453D.200(1). 

29. On or around January 16, 2018, the DOT held a public hearing on the proposed 

permanent regulations (LCB File No. R092-17), which was attended by numerous members of 

the public and marijuana business industry. 

30. At the hearing, the DOT was informed that the licensure factors contained in the 

proposed permanent regulations would have the effect of favoring vertically-integrated 

cultivators/dispensaries and would result in arbitrary weight being placed upon certain 

applications that were submitted by well-known, well-connected, and longtime Nevada families. 

31. Despite the issues raised at the hearing, on or around January 16, 2018, the DOT 

adopted the proposed permanent regulations in LCB File No. R092-17 (the “Regulations”). A true 

and correct copy of the Regulations is attached hereto as Exhibit 1.1 

32. Section 80 of the Regulations relates to the DOT’s method of evaluating 

                                                 
1 The Regulations have been adopted but have yet to be codified in the Nevada Administrative 
Code. 
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competing retail marijuana license applications. 

33. Section 80(1) of the Regulations provides that where the DOT receives competing 

applications, it will “rank the applications...in order from first to last based on compliance with 

the provisions of this chapter and chapter 453D of NRS and on the content of the applications 

relating to” several enumerated factors. 

34. The factors set forth in Section 80(1) of the Regulations that are used to rank 

competing applications (collectively, the “Factors”) are: 

a. Whether the owners, officers or board members have experience operating 

another kind of business that has given them experience which is 

applicable to the operation of a marijuana establishment; 

b. The diversity of the owners, officers or board members of the proposed 

marijuana establishment; 

c. The educational achievements of the owners, officers or board members of 

the proposed marijuana establishment; 

d. The financial plan and resources of the applicant, both liquid and illiquid; 

e. Whether the applicant has an adequate integrated plan for the care, quality 

and safekeeping of marijuana from seed to sale; 

f. The amount of taxes paid and other beneficial financial contributions, 

including, without limitation, civic or philanthropic involvement with this 

State or its political subdivisions, by the applicant or the owners, officers or 

board members of the proposed marijuana establishment; 

g. Whether the owners, officers or board members of the proposed marijuana 

establishment have direct experience with the operation of a medical 

marijuana establishment or marijuana establishment in this State and have 

demonstrated a record of operating such an establishment in compliance 

with the laws and regulations of this State for an adequate period of time to 

demonstrate success; 

h. The experience of key personnel that the applicant intends to employ in 
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operating the type of marijuana establishment for which the applicant seeks 

a license; and 

i. Any other criteria that the DOT determines to be relevant. 

35. Aside from the Factors, there is no other competitive bidding process used by the 

DOT to evaluate competing applications. 

36. Section 80(5) of the Regulations provides that the DOT will not issue more than 

one retail marijuana license to the same person, group of persons, or entity. 

37. NRS 453D.210(4)(b) and Section 91(4) of the Regulations requires the DOT to 

provide the specific reasons that any license application is rejected. 

Plaintiffs Receive Arbitrary Denials of their Applications for Retail Marijuana Licenses 

38. NRS 453D.210 required the DOT to accept applications and issue licenses only to 

medical marijuana establishments for 18 months following the date upon which the DOT began 

to receive applications for recreational dispensaries (the “Early Start Program”). 

39. Upon information and belief, the DOT began to accept applications for 

recreational dispensary licenses on or around May 15, 2017.  

40. Beginning upon the expiration of the Early Start Program (or on or around 

November 15, 2018), the DOT was to receive and consider applications for a recreational 

dispensary license from any qualified applicant. 

41. The DOT released the application package for non-Early Start Program applicants 

on July 6, 2018 and required those applications to be returned in complete form between 

September 7 and September 20, 2018. A true and correct copy of the application package is 

attached hereto as Exhibit 2. 

42. Each of the Plaintiffs submitted an Application for issuance of a retail marijuana 

license after the expiration of the Early Start Program during the period specified by the DOT and 

some Plaintiffs submitted multiple Applications for different localities that contained the same 

substantive information. 

43. Each and every Application submitted by Plaintiffs was full, complete, and 

contained substantive information and data for each and every factor outlined in the application 
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form. 

44. Some of the information requested by the form application was “identified,” such 

that the reviewer would know the identity of the applicant when scoring the same, while some 

was unidentified, such that the reviewer would not know the identity of the applicant. 

45. On or around December 5, 2018, each of the Plaintiffs’ Applications was denied 

by identical written notices issued by the DOT. 

46. Each of the written notices from the DOT does not contain any specific reasons 

why the Applications were denied and instead states merely that “NRS 453D.210 limits the total 

number of licenses that can be issued in each local jurisdiction. This applicant was not issued a 

conditional license because it did not achieve a score high enough to receive an available 

license...”Upon information and belief, the DOT utilized the Factors in evaluating each of the 

Applications, assigning a numerical score to each Factor, but the Factors are partial and arbitrary 

on their face. 

47. In addition, the DOT’s review and scoring of each of the Plaintiffs’ Applications 

was done errantly, arbitrarily, irrationally, and partially because, inter alia: 

a. The Applications were complete but received zero scores for some Factors 

and the only way to receive a zero score is to fail to submit information 

with respect to that Factor; 

b. The scoring method used by the DOT combined certain Factors into one 

grouping, effectively omitting certain Factors from consideration; 

c. Plaintiffs that submitted multiple Applications containing the same 

substantive information and data for different localities received widely 

different scores for certain Factors; and 

d. The Plaintiffs received much higher scores for the unidentified data and 

information when compared with the identified data and information 

submitted. 

48. Moreover, the highest scored Factor was the organizational structure of the 

application and the DOT required that Plaintiffs disclose information about the identities of “key 
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personnel” with respect to that Factor, resulting in arbitrary and partial weight being placed upon 

applications from well-known and well-connected applicants. 

49. Upon information and belief, the DOT improperly engaged Manpower US Inc. 

(“Manpower”) to provide temporary personnel for the review and scoring of submitted license 

Applications without providing them with any uniform method of review to ensure consistency 

and impartiality, which further contributed to the arbitrary and partial scoring of Plaintiff’s 

Applications. 

50. Upon information and belief, the DOT issued multiple licenses to the same entity 

or group of persons to the exclusion of other applicants, including Plaintiffs, in violation of the 

DOT’s own Regulations. 

FIRST CLAIM FOR RELIEF 

Violation of Substantive Due Process 

51. Plaintiffs incorporate and reallege Paragraphs 1 through 50 as though fully set 

forth herein. 

52. The Fourteenth Amendment to the United States Constitution provides that “no 

state [may] deprive any person of life, liberty, or property, without due process of law.” 

53. Similarly, Article 1, Section 8 of the Nevada Constitution provides that “[n]o 

person shall be deprived of life, liberty, or property, without due process of law.” 

54. Plaintiffs are persons within the meaning of the United States and Nevada 

Constitutions’ guarantees of due process. 

55. Retail marijuana licenses constitute protectable property interests under the 

Nevada and United States Constitutions. 

56. The denials of Plaintiffs’ Applications were based upon the Factors. 

57. The Factors are arbitrary, irrational, and lack impartiality on their face. 

58. As a result of the DOT’s use of the Factors in denying Plaintiffs’ Applications, 

Plaintiffs have been deprived of their fundamental property rights in violation of the substantive 

due process guarantees of the Nevada and United States Constitutions. 

59. In addition, the Factors violate due process as applied to Plaintiffs’ Applications 
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because, inter alia: 

a. The Applications were complete but received zero scores for some Factors 

and the only way to receive a zero score is to fail to submit information 

with respect to that Factor; 

b. The scoring method used by the DOT combined certain Factors into one 

grouping, effectively omitting certain Factors from consideration; 

c. Plaintiffs that submitted multiple Applications containing the same 

substantive information and data for different localities received widely 

different scores for certain Factors; 

d. The Plaintiffs received much higher scores for the unidentified data and 

information when compared with the identified data and information 

submitted; 

e. The DOT placed improper weight upon other applications simply because 

they were submitted by well-known and well-connected persons; and 

f. The DOT improperly utilized Manpower temporary workers who had little 

to no experience in retail marijuana licensure to review the Applications 

and failed to provide those persons with a uniform system of review to 

ensure consistency and impartiality in the scoring process. 

60. As a result of the DOT’s arbitrary, irrational, and partial application of the Factors 

to Plaintiffs’ applications, Plaintiffs have been deprived of their fundamental property rights in 

violation of the substantive due process guarantees of the Nevada and United States 

Constitutions, as applied. 

61. As a direct and proximate result of the DOT’s constitutional violations, as set forth 

hereinabove, Plaintiffs have sustained damages in an amount in excess of $15,000.00. 

62. Plaintiffs have been forced to retain counsel to prosecute this action and are thus 

entitled to an award of attorneys’ fees and costs as provided by applicable law. 

. . . 

. . . 
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SECOND CLAIM FOR RELIEF 

Violation of Procedural Due Process 

63. Plaintiffs incorporate and reallege Paragraphs 1 through 62 as though fully set 

forth herein. 

64. The Fourteenth Amendment to the United States Constitution provides that “no 

state [may] deprive any person of life, liberty, or property, without due process of law.” 

65. Similarly, Article 1, Section 8 of the Nevada Constitution provides that “[n]o 

person shall be deprived of life, liberty, or property, without due process of law.” 

66. Plaintiffs are persons within the meaning of the United States and Nevada 

Constitutions’ guarantees of due process. 

67. Retail marijuana licenses constitute protectable property interests under the 

Nevada and United States Constitutions. 

68. NRS 453D, in conjunction with the Regulations, govern the application for and the 

issuance of retail marijuana licenses within the State of Nevada. 

69. Under those provisions, the DOT denied Plaintiffs’ Applications for a retail 

marijuana license without notice or a hearing. 

70. The denial notices sent by the DOT did not comply with NRS 453D.210(4)(b) or 

procedural due process because they do not specify the substantive reasons that Plaintiffs’ 

Applications were denied. 

71. Neither NRS 453D nor the Regulations provide for a mechanism through which 

Plaintiffs may have their Applications fully and finally determined, either before or after denial of 

the same. 

72. As a result of the denial of Plaintiffs’ Applications without notice or a hearing, 

Plaintiffs have been denied their right to procedural due process guaranteed by the Nevada and 

United States Constitutions.  

73. As a direct and proximate result of the DOT’s constitutional violations, as set forth 

hereinabove, Plaintiffs have sustained damages in an amount in excess of $15,000.00. 

74. Plaintiffs have been forced to retain counsel to prosecute this action and are thus 
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entitled to an award of attorneys’ fees and costs as provided by applicable law. 

THIRD CLAIM FOR RELIEF 

Violation of Equal Protection 

75. Plaintiffs incorporate and reallege Paragraphs 1 through 74 as though fully set 

forth herein. 

76. The Fourteenth Amendment to the United States Constitution provides that no 

“state [may]...deny to any person within its jurisdiction the equal protection of the laws.” 

77. Similarly, Article 4, Section 21 of the Nevada Constitution requires that all laws be 

“general and of uniform operation throughout the State.” 

78. Plaintiffs are persons within the meaning of the Nevada and United States 

Constitutions’ guarantees of equal protection. 

79. Plaintiffs have a fundamental right to engage in a profession or business, including 

that of retail marijuana establishments.  

80. The DOT utilized the Factors when evaluating Plaintiffs’ Applications. 

81. The Factors violate equal protection on their face because they contain arbitrary, 

partial, and unreasonable classifications that bear no rational relationship to a legitimate 

governmental interest. 

82. The Factors further violate equal protection on their face because they contain 

arbitrary, partial, and unreasonable classifications that are not narrowly tailored to the 

advancement of any compelling interest. 

83. In addition, the application of the Factors to Plaintiffs’ Applications violates equal 

protection because it was arbitrary, partial and unreasonable, bearing no rational relationship to a 

legitimate governmental interest and/or failing to be narrowly tailored to any compelling 

government interest, to wit: 

a. The Applications were complete but received zero scores for some Factors 

and the only way to receive a zero score is to fail to submit information 

with respect to that Factor; 

b. The scoring method used by the DOT combined certain Factors into one 
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grouping, effectively omitting certain Factors from consideration; 

c. Plaintiffs that submitted multiple Applications containing the same 

substantive information and data for different localities received widely 

different scores for certain Factors; 

d. The Plaintiffs received much higher scores for the unidentified data and 

information when compared with the identified data and information 

submitted; 

e. The DOT placed improper weight upon other applications simply because 

they were submitted by well-known and well-connected persons; and 

f. The DOT improperly utilized Manpower temporary workers who had little 

to no experience in retail marijuana licensure to review the Applications 

and failed to provide those persons with a uniform system of review to 

ensure consistency and impartiality in the scoring process. 

84. As a result of the DOT’s actions as set forth herein,  Plaintiffs’ rights to equal 

protection of the law were violated. 

85. As a direct and proximate result of the DOT’s constitutional violations, as set forth 

hereinabove, Plaintiffs have sustained damages in an amount in excess of $15,000.00. 

86. Plaintiffs have been forced to retain counsel to prosecute this action and are thus 

entitled to an award of attorneys’ fees and costs as provided by applicable law. 

FOURTH CLAIM FOR RELIEF 

Declaratory Judgment 

87. Plaintiffs incorporate and reallege Paragraphs 1 through 86 as though fully set 

forth herein. 

88. Under NRS 30.010, et seq., the Uniform Declaratory Judgment Act, any person 

whose rights, status or other legal relations are affected by a statute, municipal ordinance, contract 

or franchise, may have determined any question of construction or validity arising under the 

instrument, statute, ordinance, contract or franchise and obtain a declaration of rights, status or 

other legal relations thereunder. 
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89. The DOT enacted the Regulations, including the Factors and Section 80(5) of the 

Regulations, pursuant to NRS 453D.200 and NRS 453D.210(6). 

90. NRS 453D.210(6) requires that the Factors be “an impartial and numerically 

scored competitive bidding process.” 

91. Plaintiffs contend that the DOT violated NRS 453D.210(6) because the Factors are 

not impartial and are instead partial, arbitrary, and discretionary, in contravention of NRS 

453D.210(6). 

92. Plaintiffs further contend that the DOT applied the Factors to their Applications in 

an arbitrary and partial manner, including because: 

a. The Applications were complete but received zero scores for some Factors 

and the only way to receive a zero score is to fail to submit information 

with respect to that Factor; 

b. The scoring method used by the DOT combined certain Factors into one 

grouping, effectively omitting certain Factors from consideration; 

c. Plaintiffs that submitted multiple Applications containing the same 

substantive information and data for different localities received widely 

different scores for certain Factors; 

d. The Plaintiffs received much higher scores for the unidentified data and 

information when compared with the identified data and information 

submitted; 

e. The DOT placed improper weight upon other applications simply because 

they were submitted by well-known and well-connected persons; and 

f. The DOT improperly utilized Manpower temporary workers who had little 

to no experience in retail marijuana licensure to review the Applications 

and failed to provide those persons with a uniform system of review to 

ensure consistency and impartiality in the scoring process. 

93. Plaintiffs further contend that the DOT violated NRS 453D.210(6) because the 

Factor evaluation procedure is not a competitive bidding process, as required by NRS 
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453D.210(6). 

94. Plaintiffs further contend that the DOT violated Section 80(5) of the Regulations 

because multiple retail marijuana licenses were issued to the same entity or group of persons. 

95. Plaintiffs further contend that the denial notices sent by the DOT failed to comply 

with NRS 453D.210(4)(b) because they do not give the specific substantive reasons for the denial 

of Plaintiffs’ Applications. 

96. The DOT contends that that Factors are compliant with NRS 453D.210(6), that all 

applications it approved were done so in a valid manner, and that the denial notices complied with 

NRS 453D.210(4)(b). 

97. The foregoing issues are ripe for judicial determination because there is a 

substantial controversy between parties having adverse legal interests of sufficient immediacy and 

reality to warrant the issuance of a declaratory judgment. 

98. Accordingly, Plaintiffs request a declaratory judgment from this Court that: (1) the 

Factors do not comply with NRS 453D.210(6) because they are not impartial or a competitive 

bidding process; (2) the DOT applied the Factors to Plaintiffs’ Applications in a wholly arbitrary 

and irrational manner; (3) the DOT violated Section 80(5) of the Regulations by issuing multiple 

retail marijuana licenses to the same entity or group of persons; and (4) the denial notices did not 

comply with NRS 453D.210(4)(b). 

Plaintiffs have been forced to retain counsel to prosecute this action and are thus entitled to an 

award of attorneys’ fees and costs as provided by applicable law. 

 WHEREFORE, Plaintiffs pray for relief from this Court as follows: 

1. For an award of compensatory damages in an amount to be determined at 

trial for the DOT’s violation of Plaintiffs’ substantive due process rights, as 

set forth herein; 

2. For an award of compensatory damages in an amount to be determined at 

trial for the DOT’s violation of Plaintiffs’ procedural due process rights, as 

set forth herein; 

3. For an award of compensatory damages in an amount to be determined at 
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trial for the DOT’s violation of Plaintiffs’ rights to equal protection of the 

law, as set forth herein; 

4. For relief in the form of a judgment from this Court that: (1) the Factors do 

not comply with NRS 453D.210(6) because they are not impartial or a 

competitive bidding process; (2) the DOT applied the Factors to Plaintiffs’ 

Applications in a wholly arbitrary and irrational manner; (3)  the DOT 

violated Section 80(5) of the Regulations by issuing multiple retail 

marijuana licenses to the same entity or group of persons; and (4) the 

denial notices did not comply with NRS 453D.210(4)(b); 

5. For an award of attorneys’ fees and costs in bringing the instant action as 

provided by applicable law; and 

6. For any additional relief this Court deems just and proper. 

 DATED this 21st day of May, 2019. 
 

BROWNSTEIN HYATT FARBER SCHRECK, LLP 
 
/s/ Adam K. Bult 
ADAM K. BULT, ESQ., Nevada Bar No. 9332 
MAXIMILIEN D. FETAZ, ESQ., Nevada Bar No. 12737 
TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800 
 
JENNINGS & FULTON, LTD. 
 
ADAM R. FULTON, Esq., Nevada Bar No. 11572 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of Brownstein Hyatt Farber Schreck, LLP 

and pursuant to NRCP 5(b), EDCR 8.05, Adminstrative Order 14-2, and NEFCR 9, I caused a 

true and correct copy of the foregoing SECOND AMENDED COMPLAINT to be submitted 

electronically for filing and/or service with the Eighth Judicial District Court’s Electronic Filing 

System on the 21st day of May, 2019, to the following: 
 

David R. Koch, Esq. 
Steven B. Scow, Esq. 
Brody R. Wight, Esq. 
Daniel G. Scow, Esq. 
KOCH & SCOW LLC 
11500 S. Eastern Ave., Suite 210 
Henderson, NV  89052 
dkoch@kochscow.com 
sscow@kochscow.com 
 
Attorneys for Intervenor 
Nevada Organic Remedies, LLC 

 

Joseph A. Gutierrez, Esq. 
Jason R. Maier, Esq. 
MAIER GUTIERREZ & ASSOCIATES 
8816 Spanish Ridge Avenue 
Las Vegas, NV  89148 
jrm@mgalaw.com 
jag@mgalaw.com 
 
Attorneys for Defendants Integral Associates 
LLC d/b/a Essence Cannabis Dispensaries; 
Essence Tropicana, LLC; Essence Henderson, 
LLC; CPCM Holdings, LLC d/b/a Thrive 
Cannabis Marketplace; Commerce Park 
Medical, LLC; and Cheyenne Medical, LLC 
 

Philip M. Hymanson, Esq. 
Henry Joseph Hymanson, Esq. 
HYMANSON & HYMANSON 
8816 Spanish Ridge Avenue 
Las Vegas, NV  89148 
Phil@HymansonLawNV.com 
Hank@HymansonLawNV.com 
 
Attorneys for Defendants Integral Associates 
LLC d/b/a Essence Cannabis Dispensaries; 
Essence Tropicana, LLC; Essence 
Henderson, LLC; CPCM Holdings, LLC 
d/b/a Thrive Cannabis Marketplace; 
Commerce Park Medical, LLC; and 
Cheyenne Medical, LLC 
 

Aaron D. Ford, Esq. 
David J. Pope, Esq. 
Vivienne Rakowsky, Esq. 
Robert E. Werbicky, Esq. 
555 E. Washington Ave., Suite 3900 
Las Vegas, NV 89101 
DPope@ag.nv.gov 
VRakowsky@ag.nv.gov 
RWerbicky@ag.nv.gov 
 
Attorneys for State of Nevada, Department of 
Taxation 

 
 

  /s/ Travis Chance    
an employee of Brownstein Hyatt Farber Schreck, LLP 
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