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MEMORANDUM OF POINTS AND AUTHORITIES

L General Reply to Sekera’s Answering Brief

Real-Party-in-Interest Joyce Sekera’s Answering Brief is all noise with no
signal, “full of sound and fury, signifying nothing” (Macbeth, Act 5, Scene 5,
Lines 25-27). Petitioners’ position is quite simple: the privacy rights of individuals
wholly unaffiliated with the present litigation were not given the proper
consideration by the District Court. The majority of the discussion in Sekera’s
Answering Brief'is focused on irrelevant mudslinging; she devotes precious little
discussion to explaining how her alleged need for this information outweighs the
privacy interests of these unaffiliated individuals. Her only stated reason for
desiring the private information of these unaffiliated individuals is to refute any
claims of comparative fault. However, on its face this argument fails. Sekera does
not provide a cogent rationale to explain why individuals who are not witnesses to
the alleged slip-and-fall, or the circumstances leading up to the fall, will have any
relevant information regarding any argument that she is comparatively at fault. It
appears that the only reason Sekera is seeking the private information of these
unaffiliated individuals is to disseminate it to other attorneys pursuing claims
against Petitioners. This is not valid reason for violating the privacy rights of these

unaffiliated individuals.



Sekera has taken the untenable position that NRCP 1 provides her with
absolute rights to both obtain the private information of persons wholly unaffiliated
with the present litigation and to share it with anyone of her choosing, whenever
and however she pleases, without the slightest limitation or regard for the privacy
rights of those persons. In so doing, Sekera has entirely avoided any analysis
under NRCP 26(b)(1), determining that critical and fundamental discovery rule to
be “irrelevant.” (See RAB at 20.) Sekera is mistaken. Indeed, a fair reading of the
applicable rules, related case law, and plain common sense supports Petitioners’
position that the privacy rights of guests involved in other unrelated incidents —
having provided Petitioners with information such as names, addresses, phone
numbers, driver’s license, dates of birth, medical history and other health related
information associated with an EMT examination, etc. — deserve protection and
must be given consideration when a plaintiff, such as Sekera, makes a carte blanch
request for such information.

Sekera’s argument to support her alleged need for the private information of
perhaps hundreds of persons entirely unrelated to her November 4, 2016 incident is
that it is necessary for her to defend against an affirmative defense of comparative
fault — suggesting she needs persons involved in unrelated other incidents to testify
that they likewise did not see anything on the floor prior to their alleged events

occurring somewhere else on the property of Venetian Resort Hotel Casino



(“Venetian™). This purported need is clearly without merit. The facts of
completely different incidents, involving different circumstances, different
locations, and different accident mechanisms have no tendency whatsoever to
prove or disprove whether Sekera was comparatively negligent at the time of her
accident.

Sekera also rightly notes that Petitioners dispute her claim that there was a
foreign substance on the floor at all. (See RAB at 2.) Indeed, Petitioners are not
asserting that Sekera should have seen a foreign substance on the floor; instead,
Petitioners deny the existence of a foreign substance. Thus, Sekera’s claim that
she needs the other incident reports to defend against an affirmative defense of
comparative fault is disingenuous and without merit.!

As nearly every case cited by both parties herein provides, a proper analysis
of Rule 26(b)(1) in discovery disputes similar to the instant matter requires Sekera
to demonstrate both the relevance and proportionality of the information sought.
Sekera has not done that in either the District Court or her Answering Brief.

Petitioners posit that this is because it would lead directly to a conclusion that

' Sekera also argues she needs other incident information so “the public” will
“know the magnitude of the problem of Venetian’s floors.” (See RAB at 7.)
However, this argument appears to be solely directed to the challenge against
Sekera circulating the redacted incident reports. While Petitioners dispute that this
is a valid reason to permit discovery, it is clear that the redacted incident reports
already produced by Petitioners, and already disseminated by Sekera’s attorney,
are sufficient to satisfy this “public notice” argument.
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supports Petitioners’ request o protect the private information of the unaffiliated
individuals.

Instead of addressing the merits of the important privacy issues at hand,
Sekera has chosen to provide a misleading and distorted view of the litigation and
attack the character of Petitioners and their counsel. As discussed below, these are
- red herrings designed to mislead this Honorable Court by presenting Petitioners as
bad actors unworthy of relief. While Petitioners believe these topics are not
relevant to the issue before this Honorable Court, in an abundance of caution
Petitioners will address these topics at the end of this brief. Suffice to say that
while Sekera has repeatedly made improper reference to other cases presently
litigated against Venetian, she has not produced one court order supporting her
claim that there has been any kind of discovery abuse by Petitioners or Venetian.
As for the assertion related to disgruntled former Venetian employee Gary
Shulman, that is a matter presently pending before the District Court. It has
nothing to do with any issue at hand. That stated, a full reading of the Shulman
deposition transcript attached by Plaintiff, as explained briefly below, demonstrates
that the facts are not as presented by Sekera in her Answering Brief.

This writ is not about alleged past discovery issues involving the parties, but
the right of privacy by those persons involved in other incidents, which Sekera

repeatedly demeans and grossly mischaracterizes as “phonebook ... plus date of



birth information.” (See RAB 4. Emphasis added.) This misleading
characterization completely fails to account for the context of the individual’s
private information being included in an accident report. The inclusion of the
personally identifiable information in the context of an incident report maintained
by the Venetian is clearly not the same as the information found in a “phonebook.”
Moreover, there is much more personal information within the subject incident
reports than contact information, each of which note on every CR-1 form that they
include “Protected Health Information.” (See RAB, Appendix Vol. 1, APP129,-
35,37-38.) These documents also contain medical history information which, of
course, is not found in a “phonebook.” (See id. at APP 136.)?

Accordingly, Petitioners hereby implore this Honorable Court to focus on
the privacy issues at hand, and not be distracted by Sekera’s tactics.

II.  Response to Sekera’s Given Procedural History

Petitioners brought a motion for protective order under NRCP 26(¢) before
the Discovery Commissioner which was appropriately granted by way of

recommendation. (See Petitioners’ Appendix, Vol. 1, Tab 14, VEN 201-06.)

* Sekera enclosed only twelve (12) pages of more than 660 pages produced by
Petitioners, which include many more examples of Acknowledge of First Aid
Assistance & Advice to Seek Medical Care forms with completed medical history
information, along with notes provided by the responding emergency medical
technician. (See RAB, Appendix Vol. 1, APP127-38.) Also, contrary to Sekera’s
representation that driver’s license information is not collected by Venetian, that is
inconsistent with documents Sekera produced herein. (See, i.e., id. at APP130.)

5



During the March 13, 2019 hearing, the Discovery Commissioner weighed
Sekera’s alleged need for the private information of persons involved in other
incidents against the privacy rights of these unrelated third parties and
recommended protection. {(See Petitioners’ Appendix, Vol. 1, Tab 13, VEN 186-
200.)

At the March 13, 2019 hearing, the Discovery Commissioner considered
Sekera’s argument that she needs the ability to contact persons involved in other
incidents to respond to a comparative fault affirmative defense. However, the
Discovery Commissioner stated: “. . . the comparative negligence of another party
versus your own party wouldn’t be relevant to this action.” (See id. at VEN 194, In
9-11.) The Discovery Commissioner further noted: “I do believe there . . . are
privacy and HIPAA issues that are to be considered, and so my inclination is not to
disclose the names and contact information for all people on all reports.” (See id
at VEN 197, In 24-25; 198, In 1.} She further stated: “I am going to issue a
protective order that the reports that are disclosed in this case are not to be
circulated outside of this case and for use only in this case.” (See id. at VEN 198,
In 1-5.)

In her answering brief, Sekera’s counsel admits that the prior incident .
reports at issue were provided to another attorney, Peter Goldstein, Esq., who was

involved in another case against the Venetian property, on February 7, 2019, after



the motion for protective order was filed with the Discovery Commissioner. (See
RAB at 6.) To Petitioners’” knowledge, this is the first time such an admission has
occurred.
At the March 13, 2019 hearing before the Discovery Commissioner, Sekera

did not advise the court that the information deemed protected was shared with
Mr. Goldstein on February 7, 2019 or that it had already all been filed as an exhibit
with the court in another proceeding by Mr, Goldstein. (See id. at VEN 186-200;
Petitioners’ Appendix, Appendix, Vol. 1, Tab 12, VEN 140-85 at VEN 141, In 15-
26, VEN 147, In 12-13, VEN 173.) When the issue of sharing these documents
was before the District Court at a hearing held on May 14, 2019, the following
exchange between Sekera’s counsel and the court occurred:

MR. GALLIHER: .What happened when I got my

redacted reports, I exchanged them with him (Attorney

Peter Goldstein). He sent them to me -- and by the way,

there was no Protective Order in place. There was no

motion practice in place, despite what's being
represented.

THE COURT: I was going to say because I do have a
counter motion for you --

MR. GALLIHER: Yeah. I know.

THE COURT: -- to comply with the Court order and a
counter motion for sanctions related --

MR. GALLIHER: This was done right upfront. The
minute 1 got the information, I -- T exchanged it with
counsel. George Bochanis also got a set. He exchanged



aset. (Appendix, Vol. 2, Tab 15 at VEN 218, In 2-13,
emphasis added.)

Accordingly, while Sekera counsel now admits prior incident reports were,
in fact, shared with Mr. Goldstein after the motion for protective order was filed
and pending before the Discovery Commissioner, no explanation has been given as
to why there was a complete failure by Sekera counsel to advise the court below as
counsel has here. More importantly, what was the purpose behind Sekera’s
sharing of the information provided? How did it advance any interests of Sekera in
her litigation against Petitioners? The District Judge below, after being advised by
Petitioners of the actions taken by Sekera counsel, did not consider the conduct of
counsel after determining that the documents at issue are unworthy of any
protection whatsoever. (See id. at VEN 254, In 17-23.) In so doing, the judge
found that the persons identified in other incident reports have no pﬁvacy rights.

At the September 17, 2019 hearing on Petitioners’ motion for
reconsideration, the District Court judge opened the hearing by stating a belief that
some kind of protection was already in place. (See Petitioners’ Appendix, Vol. 3,
Tab 20 at VEN 460, In 4-25; VEN 461, In 1-7.) Unfortunately, it was not. The

motion for reconsideration was not granted, and this petition followed.



III. Petitioners Demonstrated “Good Cause” for a Protective Order under
NRCP 26(c) and the District Court Failed to Consider NRCP 26(b)(1)
and Applicable Case Law When It Reversed the Discovery
Commissioner’s Report and Recommendation of April 4, 2019

Petitioners respectfully submit that they presented ample evidence that the
privacy rights of third parties identified in incident reports regarding other alleged
accidents are worthy of protection under NRCP 26(c) below. The District Court
overruled the Discovery Commissioner’s granting of a protective order, knowing
tull well that Sekera had already shared the deemed protected information and that
she intends to continue doing so however she chooses, being unable to find any
law in support of such protection. However, there is sufficient law in support of
the protection recommended by the Discovery Commissioner.

In RKF Retail Holdings, LLC v. Tropicana Las Vegas, Inc., 2017 U.S. Dist.
LEXIS 104850 (D. Nev. July 6, 20'1.7) (*19-%22) (quoting In re Bard IVC Filters
Prods. Liab. Litig., 317 F.R.D. 562, 563 (D.Ariz 2016)), the court related the
following in regards to the application of Rule 26(b)(1) to such issues:

Relevancy alone is no longer sufficient—discovery
must also be proportional to the needs of the

case. The Advisory Committee Note makes clear,
however, that the amendment does not place the burden
of proving proportionality on the party seeking
discovery. The amendment "does not change the
existing responsibilities of the court and the parties to
consider proportionality, and the change does not place
on the party seeking discovery the burden of addressing

all proportionality considerations.” Rule 26, Advis.
Comm. Notes for 2015 Amends. Rather, "'[t]he parties

9



and the court have a collective responsibility to
consider the proportionality of all discovery and
consider it in resolving discovery disputes.” Bard, 317
F.R.D. at 564.

Generally, the party opposing discovery has the burden
‘of showing that it is irrelevant, overly broad, or unduly
burdensome. Graham v. Casey's General Stores, 206
F.R.D. 251, 253-4 (8.D.Ind. 2000); Fosbre v. Las Vegas
Sands Corp., 2016 U.S. Dist, LEXIS 1073, 2016 WL
54202, at *4 (D.Nev., Jan. 5, 2016); Izzo v. Wal-Mart
Stores, Inc., 2016 U.S. Dist. LEXIS 17701,.2016 WL
593532, at *2 (D. Nev. Feb. 11, 2016). When a request
is overly broad on its face or when relevancy is not
readily apparent, however, the party secking
discovery has the burden to show the relevancy of the
request. Desert Valley Painting & Drywall, Inc. v.
United States, 2012 U.S. Dist. LEXIS 145771, 2012 WL
4792913, at *2 (D.Nev. Oct. 9, 2012) (citing Marook v.
State Farm Mut. Auto. Ins. Co. 259 F.R.D. 388, 394-95
(N.D. Iowa 2009)). The 2015 amendments to Rule
26(b) have not changed these basic rules, although
they must now be applied with a greater degree of
analysis and emphasis on proportionality. (Emphasis
added.)

Petitioners argued below that the requested information is irrelevant, overly
broad and unduly burdensome — based in large part on the privacy issues
presented. At that point, under Rule 26(b)(1), the burden then shifted and Sekera
had to demonstrate relevance and proportionality. Seckera did not do that below,
and has not attempted to do that here. She merely dismissed it as “irrelevant.”

(See RAB at 20.)
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Keep in mind that Sekera’s repeated use of “phonebook” to trivialize and
marginalize the privacy rights of persons involved in other incidents in favor of her
alleged absolute right to obtain the information is not limited to this litigation, but
extends to her right to freely share it. Petitioners respectfully submit that Sekera is
wrong, and that the district judge abused her discretion by reversing the Discovery
Commissioner and ordering the production of unredacted information to be
disclosed to Sekera without recognizing any privacy rights or granting any
protection.

IV. Nevada Favors the Protection of Private Information of Guests
Identified in Other Incident Reports under NRCP 26{¢)

Sekera’s repeated use of “phonebook” to refer to the information at issue is
inappropriate. A phonebook provides a name, address and phone number;
however, it does not provide dates of birth, driver’s license information, social
security information, health history and medical examination information, nor does
it connect the name, address and phone information to a specific event to be freely
shared, without limitation.

Sekera asserts that Petitioners are mostly concerned with Sekera’s unfettered
interest in sharing the private information of Venetian guests. (See RAB at 15.)
That is an incorrect characterization of the issue. Petitioners are concerned with
protecting the privacy rights of Venetian guests involved in other incidents where

they have provided information pertaining to injury related events, examination of

11



their physical condition, documentation of their medical history, etc. These guests
have a reasonable expectation of privacy, which rights have not been fairty
considered by the lower court,

Sekera asserts that there is no Nevada law protecting the information at
issue. (See RAB at 21.) That is not only unfounded, but is belied by many of the
cases Sekera relies upon in her Answer Brief,

First, in Eldorado Club, Inv. v. Graff, 78 Nev. 507,377 P.2d 174 (Neyv.
1962), the Nevada Supreme Court held that the use of prior incident reports in slip
and fall cases such as this are inadmissible as evidence of constructive notice.’
Therefore, the relevance of the information sought is questionable. Second,
Schiatter v. Eighth Judicial Dist. Court In and For Clark County, 93 Nev. 189,
192, 561 P.2d 1342, 192-93 (1977), provides that discovery must be carefully
tailored to protect privacy interests while meeting the needs of the party requesting
the information. That is consistent with the balancing test required under
NRCP 26(b)(1).

Sekera suggests that Petitioners did not fairly represent Izzo v. Wal-Mart

Stores, Inc., 2016 U.S. Dist. LEXIS 12210; 2016 WL 409694 (D. Nev. February 2,

3See Lologo v. Wal-Mart Stores, Inc., U.S. Dist. LEXIS 100559 (D.Nev
July 29, 2016), the plaintiff (who slipped/fell at a Wal-Mart) sought to introduce
evidence of prior incidents. Defendant’s motion to exclude the evidence (citing
Eldorado Club, Inc., and FRE 402) was granted.

12



2016), to the Court in the petition. (See RAB at 23.) In /zzo, the plaintiff sought
prior incident reports in slip/fall litigation. The Court, based in part on the
defendant’s desire to protect the privacy interests of guests, determined that the
information previously produced to the plaintiff, which did not identify individuals
involved in prior incidents, was sufficient. Similarly, here, Sekera already has the
information she seeks. Petitioners argued below and again here that Venetian is
likewise unduly burdened by the prospect of having prior guests being contacted
not only by Sekera’s counsel but by untold others litigating unrelated matters
against Venetian. In fact, Plaintiff is now seeking unredacted subsequent incident
reports where she likewise plans to contact witnesses and circulate information to
other counsel all in the name of NRCP 1.
Sekera also discredits Bible v..Rio Props., Inc., 246 FR.D, 614, 620-21.

(C.D. Cal. 2007), by suggesting the decision is based on the California
Constitution. While that is referenced in the body of the decision, the decision is
based on a broader review of privacy under the Rule 26(b)(1) analysis:

Finally, defendant objects that responsive documents

invade third parties' privacy rights. In California, the

right to privacy is set forth in Article I, Section I of the

California Constitution, as defendant cites (despite
claiming Nevada law applies). See Defendant's Supp.

* A Report and Recommendation granting Sekera’s motion to compel unredacted
subsequent incident reports to Sekera has been issued by the Discovery
Commissioner and an objection will be filed once the Report and Recommendation
is filed.

13



Memo. at 4:11-12. However, privacy is not an absolute
right, but a right subject to invasion depending upon
the circumstances. Heller v. Norcal Mut. Ins. Co., 8 Cal.
4th 30, 43-44, 32 Cal. Rptr. 2d 200, 207-08, 876 P.2d
999 (1994), cert. denied, 513 U.S. 1059, 115 S. Ct. 669,
130 L. Ed. 2d 602 (1994). Thus, "the privilege is
subject to balancing the needs of the litigation with
the sensitivity of the information/records sought."
Davis v. Leal, 43 F. Supp. 2d 1102, 1110 (E.D. Cal.
1999); see also Pioneer Elecs. v. Superior Court, 40 Cal.
4th 360, 371-75, 53 Cal. Rptr. 3d 513, 520-24,150 P.3d
198 (2007) [**17] (balancing privacy rights of putative
class members with discovery rights of civil litigants),
Here, the rights of third parties can be adequately
protected by permitting defendant to redact the
guest's complaints and staff incident reports to
protect the suest's name and personal information,
such as address, date of birth, telephone number, and
the like. With the limitations set forth herein, the Court
grants plaintiff's motion to compel, in part, and denies it,
in part. (/d. at 620-21. Emphasis added.)

The Bible decision, therefore, is on point. It imposed the kind of balancing
test under FRCP 26(b)(1) that should have been utilized below under
NRCP 26(b)(1).

Sekera likewise dismisses Rowland v. Paris Las Vegas, 2015 U.S. Dist.
LEXIS 105513; 2015 WL 4742502 (S.D. Cal. Aug 11, 2015), as a “rogue
decision.” (See RAB at 22, note 7.) However, the holding in Rowland is
consistent with /zzo and Bible in its application of Nevada law on this issue. The
following language is directly on point in support of Petitioners:

Further, the Court finds that requiring disclosure of
the addresses and telephone numbers of prior hotel

14



guests would violate the privacy rights of third
parties. “Federal courts ordinarily recognize a
constitutionally-based right of privacy that can be raised
in response to discovery requests.” Zuniga v. Western
Apartments, 2014 U.S.Dist. LEXIS 83135, at *8 (C.D.
Cal. Mar. 25, 2014) (citing 4. Farber & Partners, Inc. v.
Garber, 234 F.R.D.186, 191 (C.D. Cal. 2006)). However,
this right is not absolute; rather, it is subject to a
balancing test. Stallworth v. Brollini, 288 F.R.D. 439,
444 (N.D. Cal.2012). “When the constitutional right of
privacy is involved, ‘the party seeking discovery must
demonstrate a compelling need for discovery, and
that compelling need must be so strong as to outweigh
the privacy right when these two competing interests
are carefully balanced.”” Artis v. Deere & Co., 276
F'RD. 348, 352 (N.D. Cal. 2011) (quoting Wiegele v.
Fedex Ground Package Sys., 2007 U.S. Dist. LEXIS
9444, at *2 (S.D. Cal. Feb. 8, 2007)). “Compelled
discovery within the realm of the right of privacy
‘cannot be justified solely on the ground that it may
lead to relevant information.’” /d Here, Plaintiff has
not addressed these privacy concerns, much less
demonstrated that her need for the information
outweighs the third party privacy interests. Therefore,
the Court will not require Defendant to produce
addresses or telephone numbers in response to
Interrogatory No. 5. Defendant is directed to file a
supplemental response to Interrogatory No. 5, as limited
by the Court. (See id. at *7-8. Emphasis added.)

Sekera further incorrectly suggests that the case of Shaw v. Experian Info.
Solutions, Inc., 306 F.R.D. 293 (SD. Cal. March 18, 2015), cited by Petitioners,
does not support the petition before the Court. (See RAB at 23.) In so doing,
Sekera writes: “The Shaw Court actually required the defendants disclose the

‘names, addresses, and telephone number’ of third-parties without a protective
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order on the same.” (See id.) To the contrary, the Shaw court held as follows: “the

plaintiffs met the defendant’s stated privacy concerns by stating that they would

accept the information in redacted form.” (Shaw, supra, at 299, emphasis

added.) In other words, the Shaw court ensured that the privacy rights of third
parties, such as those at issue here, were protected, something Sekera failed to
note.

Petitioners refer the court to Caballero v. Bodega Latina Corp., 2017 U.S.
Dist. LEXIS 116869 (D. Nev. July 25, 2017). There, the plaintiff argued that her
real issue for a slip/fall on a foreign substance was not just that the foreign
substance was present, but that the floor was itself slippery and not appropriate for
its intended use. Therefore, plaintiff argued that Eldorado Club, Inc. did not apply
(as Sekera 1s arguing here). In Caballero, the court denied plaintiff”s motion to
compel the production of prior incidents, even in unredacted form, because she did
“not meet her threshold burden to show the discovery she seeks to obtain is
‘relevant to any party’s claim or defense” under Rule 26(b)(1); therefore, the court
did not even get to the proportionality part of the balancing test under the
rule. (See id. at ¥22-23.) Here, the district court found the information to be
relevant, but did not weigh the proportionality based on Plaintiff’s invented need

for the information to counter any potential comparative fault argument.
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A review of some cases cited by Sekera is necessary. Sekera’s reference to
Wauchop v. Domino’s Pizza, Inc., 138 FR.D. 539 (N.D. Ind. 1991), for example,
misses the mark. There, the defendant sought protection of certain information to
protect its own reputation, not because it desired to protect the privacy rights of
customers. Further, the Wauchop case did not involve the dissemination of
protected health information. Here, Petitioners desire to protect Venetian guests
from being contacted and harassed not only by Sekera, but by multiple others in
connection with some other incident. Petitioners are moving to protect the valued
privacy of Venetian guests. That was not an issue in Wauchop. As it presently
stands, this privacy interést is neither valued nor protected by the District Court
below. Sekera has not presented any Nevada case law supporting such a result, nor
has Sekera cited any Nevada law supporting the propésition that NRCP 1 trumps
all arguments related to the protection of private information.

Sekera also cites to Khalilpour v. Cellco P'ship, 2010 U.S. Dist. LEXIS
43885* (N.D. Cal. April 1, 2010}, which relates to a class action where
information was sought to identify the class members. This case actually supports
the pending petition. What Sekera failed to relay in citing to Khalilpour is that
there was already a protective order in place. Pursuant to this extant protective

order the information at issue was to be used strictly within the litigation.
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Accordingly, the Khalilpour court recognized a protectable privacy interest. (See
id. at *10-11.)

Sekera’s reference to Busse v. Motorola, Inc., 351 111. App. 3d 67, 813
N.E.2d 1013 (2004), oddly does not even address the discovery issues at hand, but
instead considered a motion for summary judgment on a claim of privacy invasion
in a tort action. (See RAB at 22.) The Busse court held that “Private facts must be
alleged” by a plaintiff to meet the elements of the tort, noting: “Without private
facts, the other three elements of the tort need not be reached.” (See id. at 72, 813
N.E.2d at 1017.) The instant matter does not involve any claim for invasion of
privacy or its needed elements. Here, the privacy issues involve the production of
the private information of individuals unaffiliated with the present litigation,
including personal events and health related information tied to each name with
contact information, which are by their very nature “private.”

The case of Keel v. Quality Medical System, Inc., 515 S0.2d 337 (Fla. Dist.
Ct. App. 1987), cited by Sekera, is likewise inapplicable. (See RAB at 22.) The
Keel decision (actually consisting of a single paragraph) relates to a restraining
order preventing a former employec from contacting customers of his former
employer. It has nothing to do with any issues presently before the court here.

The case of Brignola v. Home Props., L.P., 2013 U.S. Dist. LEXIS 60282

(E.D. Pa. April 25, 2013), cited by Sekera, relates to a motion to dismiss filed by
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the defendant in a cause of action related to debt collection. (See RAB at 22.) It
does not address a discovery issue at all and contains no analysis under Rule
26(b)(1).

Sekera’s reference to Mount Holly Gardens Citizens in Action, Inc. v. Twp.
of Mount Holly, 2013 U.S. Dist. LEXIS 88239 (D.C. N.J. June 24, 2013), also
supports Petitioners’ position. (See RAB at 22.) While Sekera represents the case
to stand for the proposition that concerns about protecting the privacy of contact
information were “overblown”, Sekera fails to relay that there was already a
confidentiality order in place; therefore, the court recognized a protectable
interest. It should be further noted that the Mowunt Holly case did not involve
sensitive private health information provided by guests involved in an incident
while visiting a business.

In Henderson v. JPMorgan Chase Bank, No. CV113428PSGPLAX, 2012
WL 12888829, at *4 (C.D. Cal. July 31, 2012), also cited by Sekera, the
information at issue related to employees, not private party guests, and did not
involve the dissemination of any private health information; therefore, it is not at
all helpful. (See RAB at 24.) Also, Sekera fails to note that in Henderson there
was already a working protective order in place regarding protection of personal
contact information to address privacy concerns. Further, the court there noted that

the plaintiff met the balancing test of Rule 26(b)(1) demonstrating a need for this

19



protected private information. (See id. at *16-17, citing Knoll v. American Tel. &
Tel. Co, 176 F.3d 359, 365 (6th Cir 1999) (approving protective orders to protect
non-parties from “the harm and embarrassment potentially caused by
nonconfidential disclosure of their personnel files.”)’ Sekera has not done that
here,

Sekera’s reference to Tierno v. Rite Aid Corp., 2008 U.S. Dist. LEXIS
58748 (N.D. Cal. July 31, 2008), is likewise misplaced. (See RAB at24.) In
citing to this case, Sekera again fails to advise the Court that there was already a
protective order in place “to ensure that information is not misused”. (See id. at
*8-9, citing Pioneer Electronics, Inc. v. Superior Court, 40 Cal 4™ 360, 371 (2007)
[“privacy intrusion is minimized where safeguards that shield information from
disclosure are in place”].) No such safeguards were provided by the District Court
herein to protect against the misuse of private information.

In citing to Mcdrdle v. AT&T Mobility LLC, 2010 U.S. Dist. LEXIS 47099
*10 (N.D. Cal. April 16, 2010), Sekera once again failed to advise that the private
information at issue there was subject to a protective order “limited to Plaintiff and
his counsel in this case.” (See RAB at 24-25.) Again, no such order is in place

protecting the privacy rights of Venetian guests here.

5The court in Knoll upheld the district court's issuance of a protective order
to protect the privacy of nonparty personnel files sought by the plaintiff,
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The case of Puerto v. Superior Court, 158 Ca. App. 4™ 1242, 70 Cal.Rptr.
3d 701 (2008), cited by Sekera, is also supportive of Petitioners’ position. (See
RAB at 25.) There, the California court acknowledged the privacy rights of
persons identified in disclosures, stating that “the trial court was well within its
discretion in concluding that the witnesses had a reasonable expectation of privacy
in their addresses and phone numbers” and that the trial court was free to order
protection of the information at issue. (See Puerto at 1252, 1259, 70 Cal.Rptr.3d at
708, 714.)

In reality, Sekera has not cited to any case law supporting her position that
rights under NRCP 1 are superior to any privacy rights of persons involved in other
incidents on Venetian property. Further, Sekera has failed entirely to establish
why she needs contact information of persons involved in other incidents at all —
other than to rebut a comparative fault defense by Petitioners. Again, since
Petitioners deny there was any foreign substance on the floor at the time of
Sekera’s fall (something she insists is “important to note” at RAB 2), the other
incident reports would not be relevant at all to her stated purpose, as Petitioners are
not asserting Sekera should have seen something on the floor that did not exist.
Regardless, Sekera has not established relevance or proportionality for this

unredacted information under NRCP 26(b)(1), and most certainly has not justified
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her alleged right to share this private information to whomever she desires,
however and whenever she so desires.

Petitioners have demonstrated that the Nevada legislature has expressed an
inferest in protecting the privacy rights of private parties, referencing NRS § 603A.
Further, Senate Bill 220 was recently signed into law, which relates to internet
privacy rights, generally prohibiting website and online services from selling of
personal data of users against a user’s will.® This, again, demonstrates a desire by
the Nevada legislature to protect private contact information of individuals, such as
the information at issue in this writ proceeding. Most certainly, Sekera’s alleged
right to share personal data with anyone, anywhere, and in any way she desires is

wholly inconsistent with the growing trend to protect this information.

6 SB 220, effective October 1, 2019, grants consumers the right to direct operators
not to sell their covered information. The operator must honor the request only if
the operator can reasonably verify the authenticity of the request and the identity of
the consumer using commercially reasonable means. borrows the definition of
“covered information” from existing Nevada law. “Covered information” under SB
220 includes the following: (1) a first and last name; (2) a physical address which
includes the name of a street and the name of a city or town; (3) an e-mail address;
(4) a telephone number; (5) a social security number; (6) an identifier that allows a
specific person to be contacted; or (7) any other information concerning a person
collected from the person through the Internet website or online service of the
operator and maintained in combination with an identifier in a form that makes the
information personally identifiable. (NV SB 220.)
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V. Sekera’s References to Irrelevant and Misleading “Facts” Should be
Wholly Disregarded

Sekera has introduced information which is not only irrelevant to the present
writ, but which has been used for the sole purpose of distracting the Court from the
issue at hand, and to unfairly malign both Petitioners and their counsel, suggesting
that Petitioners are unworthy of fair adjudication here. Petitioners will respond to
these allegations as briefly as possible.

A.  Sekera’s references to other pending Venetian matters is
inappropriate

Sekera has provided the Court with a false assertion that Venetian is
somehow a bad actor because there were variances in incident reports produced in
other cases occurring in different arcas of the property on different dates and under
different circumstances. (See RAB 10-11.) In so doing, Sekera has included a
copy of a motion filed by Peter Goldstein, Esq., on February 13, 2019. (See RAB
at 11.) Sekera failed to advise the Court that the motion filed by Mr. Goldstein,
attached as APP224-35, was denied. (See Petitioners’ Appendix, Vol. 4, Tab 23,
VEN 496-98.) In fact, as noted earlier, Sekera has not presented this Honorable

Court with one order supporting her contention that Petitioners have been in any

7 In attaching this motion, Sekera also failed to advise the Court that Mr. Goldstein
tiled all 660 pages of documents provided to him by Sekera’s counsel on March
12, 2019, which were produced by Sekera counsel on February 7, 2019, after
Petitioners' motion for protective order was filed and pending. (See Petitioners
Appendix, Vol. 1, Tab 12, VEN 140-46.)
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way sanctioned or admonished by the court below for alleged discovery abuses.
Further, Sekera fails to note that in all other Venetian cases she has referenced,
there are protective orders in place protecting the same type of information at issue
here. This litigation is, in fact, the anomaly.

B.  Sekera’s reference to Gary Shulman's testimony is
inappropriate

For reasons Sekera cannot articulate or justify, she has dedicated space in
her Answering Brief to falsely assert that witness Gary Shulman was instructed “to
lie" by Venetian’s counsel during a meeting on June 28, 2018. (See RAB at 11.)
First, this allegation is untrue and is presently the subject of a motion before the
District Court. It is therefore improper to raise it in response to this petition.
Second, it has nothing to do with the privacy rights at issue before the Court. It is
disappointing that Sekera would make this outrageous claim and force Petitioners
to address it before this Honorable Court. However, Petitioners will do so out of
necessity.

Venetian’s counsel first met with Mr. Shulman in his capacity as a Venetian
Table Games Supervisor on Venctian property on June 28, 2018. (See RAB
Appendix 1, APP032, deposition at 21:6-25; 22:1-5; 51:3-25; 52-53; 55:3-25; 56-

62.)* On June 29, 2018, Venetian’s counsel sent correspondence to Mr. Shulman

8 Mr. Shulman initially testified that his meeting with Venetian defense counsel
was November 28, 2018. (See RAB Appendix 1, APP033, deposition at 21:6-25.)
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confirming what Mr. Shulman related regarding his recollection of events during
the June 28, 2018 meeting; fo wit: that he had not identified a foreign substance on
the floor, among other things. (See id. APP041-42, deposition at 57:8-25; 58-61;
62:1-15.) Mr. Shulman communicated with Venetian’s counsel on numerous
occasions following the June 28, 2018 meeting and never conveyed to defense
counsel or anyone atfiliated with Venetian any understanding that he had been told
“to lie” in this litigation. (See id. APP042, deposition at 62:5-15.)

To Petitioners’ knowledge, the first time Mr. Shulman alleged that he was
told “to lie” by Venetian’s counsel (and thereafter harassed, intimidated and
terminated by Venetian for an alleged failure to comply) was in his private
conference with Sekera’s counsel one week preceding his April 17, 2019
deposition. (See deposition at APP040-42, deposition at 51:3-23; 52-61; 62: 1-15.)
The first time Mr. Shulman related his scandalous claim to anyone affiliated with
the Venetian was, by his own admission, in the April 17, 2018 deposition. (See id.
APP041, deposition at 55:21-25; 56:1-12; 65:5-15.)

Indeed, Mr. Shulman had received the detailed correspondence of June 29,
2018 confirming defense counsel’ s understanding of his recollection of events, and
despite multiple communications between June 28, 2018 and April 17, 2019, he

failed to relay any concerns or convey any assertions to Venetian or its counsel

He later acknowledged that the meeting was, in fact, in June 2018. (Id. APP040,
deposition at 51:3-25; 52:1-25; 53:1-19.)
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regarding his claim that he was told “to lie”. (See id. at APP042, deposition at
59:3-25; 60:1-25; 61:1-25; 62:1-15.Y

Mr. Shulman was suspended by Venetian on or about November 20, 2018
for threatening a female supervisor. (See Petitioners Appendix, Vol. 4, Tab 25,
VEN 510-12.) He was terminated on January 23, 2019. (See id.) On February 22,
2019, Mr. Shulman filed a complaint with the Nevada Equal Rights Commission
("NERC”) asserting he was wrongfully terminated by Venetian. (See Petitioners
Appendix, Vol. 4, Tab 25, VEN 513-14.) Interestingly, there is no mention in
Mr. Shulman’s NERC complaint of having been told “to lie” by Venetian’s
counsel at any time, nor 1s there any reference to the subject litigation at all. (See

l'd.)m

? Note further that the June 28, 2018 meeting occurred before Petitioners
identified any witnesses pursuant to NRCP 16.1 (in which Mr, Shulman was
named as a witness), approximately one month prior filing the Joint Case
Conference Report. (See Petitioners Appendix, Vol. 4, Tab 24, VEN 499-508.)

' Mr. Shulman testified in deposition that he had a stellar record at Venetian
prior to his meeting with Venetian defense counsel, but that shortly after his June
2018 meeting he was harassed at work and received multiple warnings leading to
his termination. (See RAB Appendix 1, APP033-34, deposition at 23:2-25; 24:1-
25; 25:20-25; 26:1-25, 27:1-25. See also Petitioners Appendix, Vol. 4, Tab 25,
VEN 509.) Later in the deposition, Mr. Shulman recanted and said he had received
a series of warnings prior to his one and only meeting with Venetian’s counsel on
June 28, 2018 — therefore completely discrediting his earlier claim of harassment
and warnings occurring only after the June 28, 2018 meeting. (See id. APP040,
deposition at 51:7-25; 52:1-25; 53:1-12.) Mr. Shulman ultimately blamed his
termination on Venetian’s alleged failure to appropriately deal with his chronic
health issues and time he had taken off work under the Family and Medical Leave
Act. (Seeid., APP034, deposition at 28:1-22.) It should further be noted that Mr.
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Sekera well knows that Mr. Shulman’s assertion that he was told “to lie” by
Venetian’s counsel is spurious. Mr, Shulman is a disgruntled former employee
who Sekera counsel met with privately to elicit arguably privileged information a
week prior to Mr. Shulman’s deposition without advising Venetian’s defense
counsel. This allegation has no place here.

[t is very clear from a full and fair reading of the very deposition transcript
Sekera produced with her Answering Brief that there is no merit these allegations.
Yet, Sekera continues to use it as a weapon whenever possible in an effort to
distort the issues and discredit Petitioners. It is off topic and manipulative.
Petitioners have given it more attention that it deserves; however, salacious
allegations of this nature sadly require a response. This assertion by Sekera should
be wholly disregarded as having nothing to do with protecting the privacy rights of
Venetian guests having absolutely no knowledge about Sekera’s incident.

C.  The District Court’s granting of leave to amend under
NRCP 15 to add a punitive damages claim is irrelevant

Sekera’s reference to having received leave to add a claim for punitive
damages has nothing to do with the issue of protecting the privacy rights of

individuals identified in other incident reports. The fact is that the District Court

Shulman’s suspension of November 20, 2018 occurred nearly five months prior to
his April 17, 2019 deposition and his termination of January 23, 2019, occurred
more than two months before his deposition was noticed by Sekera counsel. (See
Petitioners Appendix, Vol. 4, Tab 26, VEN 515-17.)
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judge granted leave under the low bar of NRCP 15. This amendment to the
Complaint was not before the District Court on the underlying discovery motion
and is irrelevant to the matter before this Honorable Court on this Writ Petition.
To the extent Sekera introduces a new argument at any hearing on this Writ
Petition, claiming she needs information for her punitive damages claim, that
argument will not be well taken as the redacted incident reports already produced
in this matter provide any information Sekera may need regarding other incidents.

VI. CONCLUSION

This petition for relief relates directly to the privacy rights of guests
involved in other incidents reported by owners and innkeepers, to protect them
from the dissemination of personal information (i.e. incident facts, physical
condition, health history, etc.), attached to their names and contact information.
This is not “phonebook” information, as Sekera asserts. It is much more than that.
Sekera did nothing below to demonstrate her right to this information balanced
with the rights of non-employee guests involved in other incidents. Sekera did not
meet the required criteria of NRCP 26(b)(1) once Petitioners demonstrated the
“good cause” required under NRCP 26(c). The case law cited by both Petitioners
and Sekera support protecting the information at issue. The Discovery
Commissioner’s recommendation of producing the other incident reports in

redacted form with NRCP 26(c) protection by limiting the use of this information
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to the present case was consistent with Nevada law and the interests of protecting
individual privacy rights. Petitioners respectfully submit that the relief requested
should be granted not just for Venetian guests, but for all like situated persons
sharing personal information following an incident on the location of a Nevada

property owner.

DATED this _j‘_g day of October, 2019.

ROYAL & MILES LLP

Jy

By:

Mic . (SBN 4370)
Gre . (SBN 4336)
1522 W arm prmgs Rd.

Henderson, NV 89014
(702) 471-6777
Cousnel for Petitioners
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