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l. INTRODUCTION

Plaintiff/Real Party in Interest, Joyce Sekera (“Sekera”) petitions this
Court pursuant to NRAP 40 to rehear its opinion issued on May 14, 2020,
which is attached as Exhibit 1. Petitioners, Venetian Casino Resort, LLC and
Las Vegas Sands, LLC (collectively “Venetian), presented arguments in its
District Court motion for protective order and subsequent writ petition in this
Court that were designed to maintain the information advantage that it has
against Sekera and similarly-situated plaintiffs. Discovery is supposed to even
the information-playing field, without overburdening either party.

When this Court embraced a non-proportionality argument in resolving
Venetian’s writ petition, the Court overlooked the fact that it was rewarding
Venetian’s discovery abuses that run contrary to the purposes of discovery and
the goal of justice. First, this Court has misapprehended or overlooked the
purpose of NRCP 26 and is mandating the District Court to follow a procedure,
which this Rule does not intend to be mandatory. Second, this Court has also
misapprehended or overlooked that Venetian did not preserve for review an
argument that its asserted protective order sought to curtail non-proportional
discovery.  Third, this Court further misapprehends or overlooks that
Venetian’s motion for protective order did not identify a legitimate privacy

interest. Upon these grounds, Sekera respectfully requests that this Court grant
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rehearing and order Venetian to comply with the District Court’s discovery
orders without any modifications.

A. STANDARDS FOR REHEARING.

NRAP 40(c)(2) provides that the Court may consider rehearing in the
following circumstances: (A) When the court has overlooked or
misapprehended a material fact in the record or a material question of law in the
case, or (B) When the court has overlooked, misapplied or failed to consider a
statute, procedural rule, regulation or decision directly controlling a dispositive
Issue in the case. See, e.g., Am. Cas. Co. of Reading, Pa. v. Hotel and Rest.
Employees and Bartenders Intern. Union Welfare Fund, 113 Nev. 764, 766,
942 P.2d 172, 174 (1997). In the instant case, rehearing is necessary to allow
the Court to consider several factual and legal points that the Court has
misapprehended or overlooked.

II. LEGALARGUMENT

A. THIS COURT HAS MISAPPREHENDED OR
OVERLOOKED THE PURPOSE OF NRCP 26 AND IS
MANDATING THE DISTRICT COURT TO FOLLOW A
PROCEDURE, WHICH THIS RULE DOES NOT INTEND
TO BE MANDATORY.

In its opinion, this Court provided guidance on how district courts should

analyze proportionality when they exercise their discretion. However, this

Court interpreted the 2019 amendments to NRCP 26 to include a separate
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mandate that this analysis be expressly completed, and findings documented in
every discovery dispute. Op. at 5-9. That mandate was not intended by the
2019 amendments. The full intention of Nevada’s amendments appears in the
history of the 2015 FRCP amendments to which Nevada’s 2019 amendments
were patterned.

This Court bases its novel mandate upon the 2019 Advisory Committee
Note for NRCP 26(b)(1) which states that adding “proportional needs of the
case [to the scope of discovery] . . . allows the district court to eliminate
redundant or disproportionate discovery and reduce the amount of discovery

that may be directed to matters that are otherwise proper subjects of inquiry.”

See ADKT 522, Exhibit A at 135-136 https://nvcourts.gov/

AOC/Committees and Commissions/NRCP/Adopted Rules and Redlines/

(last accessed June 15, 2020).
Yet, the same authority was conveyed by the former version of NRCP
26(b)(2)(iii) prior to the amendments:

The frequency or extent of use of the discovery methods otherwise
permitted under these rules and by any local rule shall be limited
by the court if it determines that . . . (iii) the discovery is unduly
burdensome or expensive, taking into account the needs of the
case, the amount in controversy, limitations on the parties’
resources, and the importance of the issues at stake in the
litigation. The court may act upon its own initiative after
reasonable notice or pursuant to a motion under subdivision (c) of
this rule.
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https://nvcourts.gov/AOC/Committees and Commissions/NRCP/Final

Documents/ADKT_522_Redline_NRCP/ (last accessed June 15, 2020).

Nevada’s decision to move the authority for limiting non-proportional
discovery was made to redefine “the scope of allowable discovery consistent
with the proportionate discovery provision in FRCP 26(b).” Advisory
Committee Note—2019 Amendment, Section (b). Nevada’s intent in
conforming NRCP 26(b) to the cognate Federal Rule included this Court’s cited
change (NRCP 26(b)(1)), as well as a corresponding change to NRCP
26(b)(2)(C)(iii). The Nevada 2019 Advisory Committee Note did not directly
address the change to NRCP 26(b)(2)(C)(iii) or how that change should affect
procedure in discovery. However, when the change that Nevada’s amendment
is based on was made to FRCP 26(b), both the Federal Advisory Committee
and United States Supreme Court Chief Justice John Roberts offered
appropriate guidance under which Nevada’s change should be interpreted.

In 2015, FRCP 26(b), on which the Nevada’s recent 2019 amendment is
based, changed the same two sections of FRCP 26(b) as Nevada. The FRCP
amendment deleted the authority for limiting non-proportional discovery from
FRCP 26(b)(2)(C)(iii) and placed it in FRCP 26(b)(1). While making that
change, the Federal Advisory Committee and the Chief Justice of the U.S.

Supreme Court gave guidance to how this change should affect the exchange of
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discovery. Nevada’s 2019 amendment to NRCP 26(b) clearly and expressly
intended to conform to the Federal Rule’s corresponding amendment from
2015, and the 2019 Advisory Committee did not express a need to stray from
the intention of FRCP 26(b). Therefore, since Nevada has chosen to follow the
guidance of the FRCP, this Court should articulate the policy behind that
departure in its opinion, as Nevada courts will need guidance. See Nelson v.
Heer, 121 Nev. 832, 834, 122 P.3d 1252, 1253 (2005) (“We have previously
recognized that federal decisions involving the Federal Rules of Civil Procedure
provide persuasive authority when this court examines its rules.”).

The FRCP adopted the proposed change upon which Nevada’s NRCP 26
amendment is based. FRCP 26 contains Advisory Committees Notes on that
change which state, in pertinent part:

The present amendment restores the proportionality factors
to their original place in defining the scope of discovery. This
change reinforces the Rule 26(g) obligation of the parties to
consider these factors in making discovery requests, responses, or
objections.

Restoring the proportionality calculation to Rule 26(b)(1)
does not change the existing responsibilities of the court and the
parties to consider proportionality, and the change does not place
on the party seeking discovery the burden of addressing all
proportionality considerations.

Nor is the change intended to permit the opposing party to
refuse discovery simply by making a boilerplate objection that it is
not proportional. The parties and the court have a collective
responsibility to consider the proportionality of all discovery and
consider it in resolving discovery disputes.
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FRCP 26 Notes of Advisory Committee on 2015 Amendments.

The only actual change in the focus on proportionality was the adding of
the phrase, “the parties’ relative access to relevant information” as a factor
bearing on a proportionality consideration. Id. In making this change, the
Advisory Committee noted that in cases with “information asymmetry,” it is
proper for the burden of discovery to be heavier on the party with more
information. FRCP 26 Notes of Advisory Committee on 2015 Amendments.
Therefore, the phrase was added to protect against proportionality being used to
shut down discovery against parties with less access to information, such as
Sekera in the instant case.

In April 2014, the Advisory Committee on Civil Rules held a conference
and considered arguments on all sides of proposed revisions to the Federal
Rules of Civil Procedure. Advisory Committee on Civil Rules Report, May 2,
2014 at 1. The Committee advanced several recommended changes, as well as
substantial explanation for those changes. Id. at 1-2. Among the changes
considered at the conference included the “the proposal to transfer the operative
provisions of present Rule 26(b)(2)(C)(iii) to Rule 26(b)(1).” Id. at 4. The
report proposed “that the factors already prescribed by Rule 26(b)(2)(C)(iii),
which courts now are to consider in limiting ‘the frequency or extent of

discovery,” be relocated to Rule 26(b)(1) and included in the scope of
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discovery.” Id. at 5. The Committee further noted that “[a]ll discovery is
currently subject to those factors by virtue of a cross-reference in Rule
26(b)(1).” Id. The Committee recommended keeping the factors of
proportionality in the transfer from 26(b)(2)(C)(iii) because they are
“understandable and work well.” Id.

A principal conclusion of the Advisory Committee’s April 2014
conference was that discovery in civil litigation would more often achieve the
goal of Rule 1—the just, speedy, and inexpensive determination of every
action—through an increased emphasis on proportionality. Id. “The purpose of
moving these factors explicitly into Rule 26(b)(1) is to make them more
prominent, encouraging parties and courts alike to remember them and take
them into account in pursuing discovery and resolving discovery disputes.” 1d.
at 7-8. Therefore, this Court has misapprehended or overlooked the purpose of
the 2019 amendment to NRCP 26 and has interpreted Rule 26 in a way that
contravenes the carefully crafted procedure that Nevada intended to establish.

Therefore, on this initial basis, the Court should grant rehearing.



B. THIS COURT HAS ALSO MISAPPREHENDED OR
OVERLOOKED THAT VENETIAN DID NOT PRESERVE
FOR REVIEW AN ARGUMENT THAT ITS ASSERTED
PROTECTIVE ORDER SOUGHT TO CURTAIL NON-
PROPORTIONAL DISCOVERY.

This Court held that “the district court identified only relevance at the
hearing and in its order as the legal basis to deny the protective order.” Op. at
6. This Court overlooked or misapprehended that the District Court, which was
only presented with a relevancy argument, should not have sua sponte analyzed
an unbriefed proportionality argument. Venetian had not identified
proportionality as an argument until it did so passively within the subject writ
petition.

This Court’s entertainment of Venetian’s proportionality argument is
improper because it violates Nevada law, as outlined in Valley Health Systems,
127 Nev. 167, 252 P.3d 676 (2011). Specifically, this Court should not review
any issue that should have been raised first with the Discovery Commissioner
and the District Court but was not. “All arguments, issues, and evidence should
be presented at the first opportunity and not held in reserve.” Id., 127 Nev. at
173, 252 P.3d at 680. An argument which was not made “in the trial court . . .
is deemed to have been waived and will not be considered on appeal.” 1d., 127
Nev. at 172, 252 P.3d at 679. All issues should “be presented to the

[Discovery] commissioner so that he or she may consider all the issues before
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making a recommendation, so as not to frustrate the purpose of having
discovery commissioners.” 1d., 127 Nev. at 173, 252 P.3d at 680.

In this case, the scope of discovery in NRCP 26(b)(1) did not include
proportionality when the subject motion for protective order was heard by the
Discovery Commissioner and the District Court. 1 Petitioners’ Appendix
(“PA”) 54-83, 201-206. Venetian’s motion for protective order was heard by
the Discovery Commission on March 13, 2019. 1 PA 186-200. Venetian’s
motion argued that “Plaintiff cannot reasonably articulate how the identity of
individual involved in prior incidents . . . could be relevant to any issue of
Plaintiff’s claim.” 1 PA 54-83. Nowhere in the motion did Venetian argue that
the burden of producing the discovery was not proportional to the needs of the
case. Id. In fact, Venetian stipulated to bearing the burden of “providing
Plaintiff with unredacted copies of the prior incident reports.” 1d. Venetian’s
argument was that a protective order should keep Sekera from sharing the
information with counsel for other plaintiffs facing Venetian in similar cases.
The basis for Venetian’s argument was that sharing the information from this
discovery with other plaintiffs would violate a generalized privacy interest that
the victims of the incidents have. Id.

When the motion for protective order was brought to the District Court

Venetian once again argued that the “guests’ personal information created a
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privacy right. 2 PA 271-448. For the first time, Venetian argued that the
privacy concern outweighed the need for discovery in the case. Id. As an
argument not previously raised, the District Court was not obligated to consider
it. See Valley Health. However, the District Court decided that the privacy
concern was not legally supported and never reached the weighing argument
Venetian had raised because it was predicated on the existence of a legitimate
privacy interest. 2 PA 207-270. Thus, the entire non-proportional discovery
issue discussed in the Court’s opinion was not properly preserved at all stages
and should not have been considered by this Court. On this secondary basis,
the Court should grant rehearing.
C. THIS COURT FURTHER MISAPPREHENDS OR
OVERLOOKS THAT VENETIAN’'S MOTION FOR

PROTECTIVE ORDER DID NOT [IDENTIFY A
LEGITIMATE PRIVACY INTEREST.

“[N]o person has a privilege to . . . [r]efuse to disclose any matter . . . [or]
produce any object or writing” except as provided by the U.S. Constitution or
Nevada law. NRS 49.015(1)(b). Accordingly, Venetian had no right to refuse
to disclose the information in its incident reports unless it could identify a legal
basis to do so. “Broad allegations of harm, unsubstantiated by specific
examples or articulated reasoning” are not sufficient to support a protective
order. Beckman Indus. v. Int'l Ins. Co., 966 F.2d 470, 476 (9th Cir. 1992).

“The party must make a particular request and a specific demonstration of facts
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in support of the request as opposed to conclusory or speculative statements
about the need for a protective order and the harm which would be suffered
without one.” Brittain v. Stroh Brewery Co., 136 F.R.D. 408, 412 (M.D.N.C.
1991). This is the same direction outlined in NRCP 26(b)(5) (Claiming
Privilege or Protecting Trial Preparation Materials): “Information Withheld.
When a party withholds information otherwise discoverable by claiming that
the information is privileged or subject to protection as trial-preparation
material, the party must: (i) expressly make the claim; and
(if) describe the nature of the documents, communications, or tangible things
not produced or disclosed—and do so in a manner that, without revealing
information itself privileged or protected, will enable other parties to assess the
claim.” Yet, Venetian did not identify a legitimate legal basis for refusing to
disclose the information in its incident reports. As the moving party, Venetian
bore the burden of presenting the Discovery Commissioner and the District
Court with a legitimate legal basis for a protective order.

Despite Venetian’s failure to articulate any privilege for withholding the
requested discovery, this Court now places the burden on the District Court to
analyze an unknown privilege or consider ordering redacted documents for
unknown privileges. Op. at 9-13. Indeed, the Court’s opinion does not identify

any privilege that was actually raised but instead presumes that there was some
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privileged information. This Court misapprehended or overlooked that NRCP
26(b)(5) and the commenting case law to create an unfair situation in its opinion
where Venetian does not actually have to identify a privilege but instead shifts
the burden for Sekera to disprove an unknown privilege. On this this basis,
Sekera urges the Court to grant rehearing.

1. CONCLUSION

In summary, this Court has misapprehended or overlooked the purpose of
NRCP 26 and is mandating the District Court to follow a procedure, which this
Rule does not intend to be mandatory. This Court has also misapprehended or
overlooked that Venetian did not preserve for review an argument that its
asserted protective order sought to curtail non-proportional discovery. This
Court further misapprehends or overlooks that Venetian’s motion for protective
order did not identify a legitimate privacy interest. Upon these grounds, Sekera
respectfully requests that this Court grant rehearing and order Venetian to
comply with the District Court’s discovery orders without any modifications.

Dated this 15th day of June, 2020.

CLAGGETT & SYKES LAW FIRM
/s/ Micah S. Echols

Micah S. Echols, Esg.

4101 Meadows Lane, Suite 100

Las Vegas, Nevada 89107

Attorneys for Real Party in Interest,
Joyce Sekera
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CERTIFICATE OF COMPLIANCE

1. | hereby certify that this petition complies with the formatting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5)
and the type style requirements of NRAP 32(a)(6) because it has been prepared
in a proportionally spaced typeface using Microsoft Word 2007 in 14-point
Times New Roman font.

2. | further certify that this petition complies with the page- or type-
volume limitations of NRAP 40 or 40A because it is either:

<] proportionally spaced, has a typeface of 14 points or more and

contains 2,972 words; or
[ ]does notexceed  pages.
Dated this 15th day of June, 2020.

CLAGGETT & SYKES LAW FIRM
/s/ Micah S. Echols
Micah S. Echols, Esq.
4101 Meadows Lane, Suite 100
Las Vegas, Nevada 89107

Attorney for Real Party in Interest,
Joyce Sekera
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CERTIFICATE OF SERVICE

| hereby certify that the foregoing PETITION FOR REHEARING was
filed electronically with the Nevada Supreme Court on the 15th day of June,

2020. Electronic Service of the foregoing document shall be made in

accordance with the Master Service List as follows:

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
ROYAL & MILES LLP
1522 West Warm Springs Road
Henderson, Nevada 89014
Attorneys for Petitioner

/s/ Anna Gresl|
An employee of

CLAGGETT & SYKES LAW
FIRM
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