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NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are persons and
entities as described in NRAP 26.1(a) and must be disclosed. These representations
are made in order that the Justices of this Court may evaluate possible
disqualification or recusal.

1. Joyce Sekera (“Plaintiff”) is an individual.

2. Claggett & Sykes Law Firm and the Galliher Law Firm have appeared
on behalf of Joyce Sekera in this matter.

DATED this 4th day of August, 2020.

CLAGGETT & SYKES LAW FIRM

By /s/ Micah S. Echols
Sean K. Claggett, Esq.
Nevada Bar No. 8407
William T. Sykes, Esq.
Nevada Bar No. 9916
Micah S. Echols, Esq.
Nevada Bar No. 8437
4101 Meadows Lane, Suite 100
Las Vegas, Nevada 89107
Attorneys for Real Party in Interest,
Joyce Sekera




II.

QUESTIONS PRESENTED FOR REVIEW

A.

WHETHER THE COURT OF APPEALS ERRED BY
CONCLUDING THAT NRCP 26(b)(1) ALLOWS DEFENDANTS
TO UNILATERALLY WITHHOLD REQUESTED DISCOVERY
BASED UPON AN ARGUMENT THAT THE REQUESTED
DISCOVERY IS NOT “PROPORTIONAL.”

WHETHER THE COURT OF APPEALS FURTHER ERRED BY
CONCLUDING THAT NRCP 26(c) ALLOWS DEFENDANTS TO
UNILATERALLY WITHHOLD REQUESTED DISCOVERY
BASED UPON A BLANKET PRIVILEGE WITHOUT
ACTUALLY ARTICULATING A PRIVILEGE ACCORDING TO
NRCP 26(b)(5).

REASONS FOR REVIEW

This petition for review asks this Court to grant review under NRAP 40B to

vacate the Court of Appeals’ opinion issued in this case.! Petitioners, Venetian

Casino Resort, LLC and Las Vegas Sands, LLC (collectively “Venetian”), presented

arguments in its District Court motion for protective order and subsequent writ

petition to the Court of Appeals that were designed to maintain the information

advantage that it has against Plaintiff/Real Party in Interest, Joyce Sekera (“Sekera”)

and similarly-situated plaintiffs.

When the Court of Appeals embraced a non-proportionality argument in

resolving the Venetian’s writ petition, the Court of Appeals reached an unreasonable

' The Court of Appeals’ Opinion (filed on May 14, 2020) is attached as Exhibit 1.
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interpretation of NRCP 26(b)(1) by allowing the Venetian to unilaterally withhold
discovery. Ultimately, this Court has the final authority to interpret the Nevada
Rules of Civil Procedure to “manage litigation and finally resolve cases.” Berkson
v. Lepome, 126 Nev. 492, 499, 245 P.3d 560, 565 (2010). Thus, Sekera urges this
Court to grant this petition for review on this initial basis.

Additionally, the Court of Appeals allowed the Venetian to withhold
discovery from Sekera on the notion that requested incident reports are “privileged”
under a blanket interpretation of NRCP 26(c). Yet, the Court of Appeals failed to
consider NRCP 26(b)(5), which requires a party making a claim of privilege to
“expressly make the claim.” NRCP 26(b)(5)(A)(i). On this secondary basis, and
according to Berkson, Sekera likewise urges this Court to grant this petition for
review.

III. STANDARDS OF REVIEW

According to NRAP 40(B)(a), this Court will exercise its discretion to
consider the merits of a petition for review when: (1) the question presented is one
of first impression of general statewide significance; (2) the decision of the Court of
Appeals conflicts with a prior decision of the Court of Appeals, the Supreme Court,
or the United States Supreme Court; or (3) the case involves fundamental issues of

statewide public importance.
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IV. LEGALARGUMENT

A. THE COURT OF APPEALS ERRED BY CONCLUDING THAT
NRCP 26(b)(1) ALLOWS DEFENDANTS TO UNILATERALLY
WITHHOLD REQUESTED DISCOVERY BASED UPON AN
ARGUMENT THAT THE REQUESTED DISCOVERY IS NOT
“PROPORTIONAL.”

In its opinion, the Court of Appeals construed NRCP 26(b)(1) regarding how
district courts should analyze proportionality when they exercise their discretion.
However, the Court of Appeals interpreted the 2019 amendments to NRCP 26 to
include a separate mandate that this analysis be expressly completed, and findings
documented in every discovery dispute. Op. at 5-9. That mandate was not intended
by the 2019 amendments. The full intention of Nevada’s amendments appears in
the history of the 2015 FRCP amendments upon which Nevada’s 2019 amendments
were patterned.

The Court of Appeals based its novel mandate upon the 2019 Advisory
Committee Note for NRCP 26(b)(1) which states that adding “proportional needs of
the case [to the scope of discovery] . . . allows the district court to eliminate
redundant or disproportionate discovery and reduce the amount of discovery that

may be directed to matters that are otherwise proper subjects of inquiry.” See ADKT

522, Exhibit A at 135-136 https://nvcourts.gov/AOC/Committees_and _

Commissions/NRCP/Adopted Rules_and_Redlines/.
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Yet, the same authority was conveyed by the former version of NRCP
26(b)(2)(111) prior to the amendments:

The frequency or extent of use of the discovery methods otherwise
permitted under these rules and by any local rule shall be limited by the
court if it determines that . . . (ii1) the discovery is unduly burdensome
or expensive, taking into account the needs of the case, the amount in
controversy, limitations on the parties’ resources, and the importance
of the issues at stake in the litigation. The court may act upon its own
initiative after reasonable notice or pursuant to a motion under
subdivision (¢) of this rule.

https://nvcourts.gov/AOC/Committees_and Commissions/NRCP/Final Document

s/ADKT 522 Redline NRCP/. Nevada’s decision to move the authority for

limiting non-proportional discovery was made to redefine “the scope of allowable
discovery consistent with the proportionate discovery provision in FRCP 26(b).”
Advisory Committee Note—2019 Amendment, Section (b). Nevada’s intent in
conforming NRCP 26(b) to the cognate Federal Rule included this Court’s cited
change (NRCP 26(b)(1)), as well as a corresponding change to NRCP
26(b)(2)(C)(ii1). The Nevada 2019 Advisory Committee Note did not directly
address the change to NRCP 26(b)(2)(C)(ii1) or how that change should affect
procedure in discovery. However, when the change that Nevada’s amendment is
based on was made to FRCP 26(b), both the Federal Advisory Committee and United
States Supreme Court Chief Justice John Roberts offered appropriate guidance under

which Nevada’s change should be interpreted.

Page 4 of 13


https://nvcourts.gov/AOC/Committees_and_Commissions/NRCP/Final_Documents/
https://nvcourts.gov/AOC/Committees_and_Commissions/NRCP/Final_Documents/

In 2015, FRCP 26(b), on which the Nevada’s recent 2019 amendment 1is
based, changed the same two sections of FRCP 26(b) as Nevada. The FRCP
amendment deleted the authority for limiting non-proportional discovery from
FRCP 26(b)(2)(C)(iii) and placed it in FRCP 26(b)(1). While making that change,
the Federal Advisory Committee and the Chief Justice of the U.S. Supreme Court
gave guidance to how this change should affect the exchange of discovery. Nevada’s
2019 amendment to NRCP 26(b) clearly and expressly intended to conform to the
Federal Rule’s corresponding amendment from 2015, and the 2019 Advisory
Committee did not express a need to stray from the intention of FRCP 26(b).
Therefore, since Nevada has chosen to follow the guidance of the FRCP, this Court
should articulate the policy behind that departure by granting this petition for review,
as Nevada courts will need guidance. See Nelson v. Heer, 121 Nev. 832, 834, 122
P.3d 1252, 1253 (2005) (“We have previously recognized that federal decisions
involving the Federal Rules of Civil Procedure provide persuasive authority when
this court examines its rules.”).

The FRCP adopted the proposed change upon which Nevada’s NRCP 26
amendment is based. FRCP 26 contains Advisory Committees Notes on that change
which state, in pertinent part:

The present amendment restores the proportionality factors to their

original place in defining the scope of discovery. This change
reinforces the Rule 26(g) obligation of the parties to consider these
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factors in making discovery requests, responses, or objections.
Restoring the proportionality calculation to Rule 26(b)(1) does not
change the existing responsibilities of the court and the parties to
consider proportionality, and the change does not place on the party
seeking discovery the burden of addressing all proportionality
considerations. Nor is the change intended to permit the opposing
party to refuse discovery simply by making a boilerplate objection that
it is not proportional. The parties and the court have a collective
responsibility to consider the proportionality of all discovery and
consider it in resolving discovery disputes.
FRCP 26 Notes of Advisory Committee on 2015 Amendments (emphasis added).
The only actual change in the focus on proportionality was the adding of the
phrase, “the parties’ relative access to relevant information” as a factor bearing on a
proportionality consideration. /d. In making this change, the Advisory Committee
noted that in cases with “information asymmetry,” it is proper for the burden of
discovery to be heavier on the party with more information. FRCP 26 Notes of
Advisory Committee on 2015 Amendments. Therefore, the phrase was added to
protect against proportionality being used to shut down discovery against parties
with less access to information, such as Sekera in the instant case.
In April 2014, the Advisory Committee on Civil Procedural Rules held a
conference and considered arguments on all sides of proposed revisions to the
Federal Rules of Civil Procedure. Advisory Committee on Civil Rules Report, May

2,2014 at 1. The Committee advanced several recommended changes, as well as

substantial explanation for those changes. Id. at 1-2. Among the changes
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considered at the conference included the “the proposal to transfer the operative
provisions of present Rule 26(b)(2)(C)(ii1) to Rule 26(b)(1).” Id. at 4. The report
proposed “that the factors already prescribed by Rule 26(b)(2)(C)(ii1), which courts
now are to consider in limiting ‘the frequency or extent of discovery,” be relocated
to Rule 26(b)(1) and included in the scope of discovery.” Id. at 5. The Committee
further noted that “[a]ll discovery is currently subject to those factors by virtue of a
cross-reference in Rule 26(b)(1).” Id. The Committee recommended keeping the
factors of proportionality in the transfer from 26(b)(2)(C)(iii) because they are
“understandable and work well.” Id.

A principal conclusion of the Advisory Committee’s April 2014 conference
was that discovery in civil litigation would more often achieve the goal of Rule 1—
the just, speedy, and inexpensive determination of every action—through an
increased emphasis on proportionality. Id. “The purpose of moving these factors
explicitly into Rule 26(b)(1) is to make them more prominent, encouraging parties
and courts alike to remember them and take them into account in pursuing discovery
and resolving discovery disputes.” Id. at 7-8. Therefore, Sekera urges this Court to
grant this petition for review since the Court of Appeals interpreted Rule 26 in a way

that contravenes the carefully crafted procedure that this Court intended to establish.
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B. THE COURT OF APPEALS FURTHER ERRED BY
CONCLUDING THAT NRCP 26(c) ALLOWS DEFENDANTS TO
UNILATERALLY WITHHOLD REQUESTED DISCOVERY
BASED UPON A BLANKET PRIVILEGE WITHOUT
ACTUALLY ARTICULATING A PRIVILEGE ACCORDING TO
NRCP 26(b)(5).

According to NRCP 26(b)(5)(A)(1), “[w]hen a party withholds information
otherwise discoverable by claiming that the information is privileged or subject to
protection as trial-preparation material, the party must “expressly make the claim.”
Likewise, “no person has a privilege to . . . [r]efuse to disclose any matter . . . [or]
produce any object or writing” except as provided by the U.S. Constitution or
Nevada law. NRS 49.015(1)(b). As such, the Venetian had no right to refuse to
disclose the information in its incident reports unless it could identify a legal basis
to do so. “Broad allegations of harm, unsubstantiated by specific examples or
articulated reasoning” are not sufficient to support a protective order. Beckman
Indus. v. Int'l Ins. Co., 966 F.2d 470, 476 (9th Cir. 1992). “The party must make a
particular request and a specific demonstration of facts in support of the request as
opposed to conclusory or speculative statements about the need for a protective order
and the harm which would be suffered without one.” Brittain v. Stroh Brewery Co.,
136 F.R.D. 408, 412 (M.D.N.C. 1991). Yet, the Venetian did not identify a

legitimate legal basis for refusing to disclose the information in its incident reports.

As the moving party, the Venetian bore the burden of presenting the Discovery
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Commissioner and the District Court with a legitimate legal basis for a protective
order. See NRCP 26(b)(5)(A)(i); NRS 49.015(1)(b).

Despite the Venetian’s failure to articulate any privilege for withholding the
requested discovery, the Court of Appeals placed the burden on the District Court to
analyze an unknown privilege or consider ordering redacted documents for unknown
privileges. Op. at 9—13. Indeed, the Court of Appeals opinion does not identify any
privilege that was actually raised but instead presumes that there was some
privileged information. The Court of Appeals, thus, erroneously interpreted NRCP
26(c) by failing to consider NRCP 26(b)(5), NRS 49.015(1)(b), and the commenting
case law to create an unfair situation in its opinion where the Venetian does not
actually have to identify a privilege but instead shifts the burden for Sekera to
disprove an unknown privilege. On this this secondary basis, Sekera urges the Court
to grant review.

V. CONCLUSION

In summary, Sekera petitions this Court to grant review under NRAP 40B and
vacate the Court of Appeals opinion due to an erroneous interpretation of NRCP
26(b)(1), which allows defendants, such as the Venetian, to unilaterally withhold
requested discovery based upon an unreasonable proportionality argument.

/1]

/]
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Likewise, the Court of Appeals erroneously interpreted NRCP 26(c) to allow
defendants, such as the Venetian, to withhold requested discovery without actually
articulating a privilege, as required by NRCP 26(b)(5).

Dated this 4th day of August, 2020.

CLAGGETT & SYKES LAW FIRM

By /s/ Micah S. Echols
Sean K. Claggett, Esq.
Nevada Bar No. 8407
William T. Sykes, Esq.
Nevada Bar No. 9916
Micah S. Echols, Esq.
Nevada Bar No. 8437
4101 Meadows Lane, Suite 100
Las Vegas, Nevada 89107
Attorneys for Real Party in Interest,
Joyce Sekera
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CERTIFICATE OF COMPLIANCE

1. I hereby certify that this brief complies with the formatting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and
the type style requirements of NRAP 32(a)(6) because this brief has been prepared
in a proportionally spaced typeface using Microsoft Word 2016 in 14-point Times
New Roman font.

2. I further certify that this brief complies with the page- or type-volume
limitations of NRAP 32(a)(7) because, excluding the parts of the brief exempted by
NRAP 32(a)(7)(C), it is either:

[ ] proportionally spaced, has a typeface of 14 points or more and
contains ___ words; or
X does not exceed 10 pages.

3. Finally, I hereby certify that I have read this brief, and to the best of my
knowledge, information and belief, it is not frivolous or interposed for any improper
purpose. I further certify that this brief complies with all applicable Nevada Rules
of Appellate Procedure, in particular NRAP 28(e)(1), which requires every assertion
in the brief regarding matters in the record to be supported by a reference to the page
and volume number, if any, of the transcript or appendix where the matter relied on

is to be found. I understand that [ may be subject to sanctions in the event that the
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accompanying brief is not in conformity with the requirements of the Nevada Rules

of Appellate Procedure.

Dated this 4th day of August, 2020.

CLAGGETT & SYKES LAW FIRM

By /s/ Micah S. Echols
Sean K. Claggett, Esq.
Nevada Bar No. 8407
William T. Sykes, Esq.
Nevada Bar No. 9916
Micah S. Echols, Esq.
Nevada Bar No. 8437
4101 Meadows Lane, Suite 100
Las Vegas, Nevada 89107
Attorneys for Real Party in Interest,
Joyce Sekera
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CERTIFICATE OF SERVICE

I certify that I am an employee of Claggett & Sykes Law Firm and that on the
4th day August, 2020, I submitted the foregoing PETITION FOR REVIEW for
filing via the Court’s e-Flex electronic filing system which will send electronic
notification to the following:

Michael A. Royal, Esq.
Gregory A. Miles, Esq.
Royal & Miles LLP
1522 West Warm Springs Road
Henderson, Nevada 89014
Attorneys for Petitioner

/s/ Anna Gresl
Anna Gresl, an employee of
Claggett & Sykes Law Firm
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