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CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Attorney General and
that on this 28th day of January, 2020, I electronically filed the foregoing
APPELLANT’S APPENDIX — VOLUME 4, with the Nevada Supreme Court by
using the e-filing system for the Nevada Supreme Court. The following participant
in the case who is a registered user will be served by the e-filing system.
Thomas J. Donaldson, Esq.
2805 Mountain St.

Carson City, NV 89703
tdonaldson@dyerlawrence,com

/s/ Kahra Stenberg
An Employee of the

Office of the Attorney General




LA (%)

~N >

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

STATE OF NEVADA  :1,67 220050
LRNIAY S OFRICT
PERSONNEL COMMISSION ey 15 PES!
HEARING OFFICER z0yitEl
ER%
-y (—E t
JOHN BRONDER, )
) CASE NO. 1802330-PHL
Employee, )
)
vs. ) NEVADA DEPARTMENT OF
) TRANSPORTATION’S
STATE OF NEVADA DEPARTMENT OF ) MOTION TO CONTINUE
TRANSPORTATION, ) HEARING DATE
)
Employer. )

The Employer, Nevada Department of Transportation (Employer or NDOT) by and
through its counsel, Adam Paul Laxalt, Attorney General for the State of Nevada, and Lori
M. Story, Senior Deputy Attorney General, pursuant to Nevada Personnel Commission
Hearing Officer Rules of Procedure 8, hereby moves to continue the bearing in this matter
from May 31, 2018. The motion is made for good cause and not for purposes of delay and
is based upon the affidavit of counsel and the following points and authorities.

MEMORANDUM OF POINTS AND AUTHORITIES
This matter is set for hearing on May 31, 2018 at 9:00 a.m. A fully briefed motion {o

dismiss the appeal is pending before this hearing officer, submiticd on May 4, 2018.

The case was assigned to the undersigned in mid-April, after the hearing date in this
matter had been set, based upon the urgent needs of previous counsel. Affidavit of Lori M.
Story, Senior Deputy Attorney General, 3. Doputy Attorney Genoeral Dominika Batlen,
the original counsel, has suffered a family loss and is expected to be out of the office for an
extended leave, Jd. 4§ 4. The undersignod has a pre-existing conflict with the hearing date
that has been set and, in fact, must (ravel lo Ely, Nevada for the second half of thal weok

in gervice of another client, Zd. VY 6-8.
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The scheduling conflict involves several parties, most of which are traveling from
Carson City to Ely for a site visit and meeting in an attempt to resolve a dispute over a parcel
of land owned by the State of Nevada and serving the East Ely Railroad Museurm. In addition,
this meeting was coordinated with the date for the quarterly meeting of the State Land Use
Planning Advisory Committee (SLUPAGC), which is meeting in Ely on June 1, 2018, in order
to conserve travel costs and time use. Jd. I am counsel for SLUPAC and must attend the
meeting to ensure compliance with the Open Meeting Law and to advise Committee
members on issues before the. SLUPAC members are representatives from all Nevada
Counties and the quarterly meetings ave held in varied locations throughout the state to
equalize the travel obligations on the members. 7d.

There are no other attorneys in the Personnel Division available to assist with this
hearing and it would be inefficient to require another attorney to prepare for and present
evidence at the appeal hearing after the undersigned has already become familiar with the
case. Id at § 8.
NDOT, through the undersigned, emailed Bronder’s representative and asked him
to stipulate to a continuance of the hearing. Although it has been only a short time since
the request was made and no response has been recewved, it seems expedient to bring the
matter to the hearing officer’s attention aft the earliesl opportunity. Id 9 10.

Employer has also filed a Motion to Dismiss the matter, which motion is fully briefed
and submitted for decision. Id. § 9. Tmployoer does not wish to expend efforts at this time|
Lo respond to document requests and lo prepare for the hearing, if the matter will be
dismissed or the hearing continued to a later date. To alleviate this need, the instant
motion is being presented. Zd.

/11
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CONCLUSION

For the foregoing reasons, if the appeal is not dismissed based upen NDOT's motion
for such relief, NDOT requests a continuance of the appeal hearing set for May 31, 2018, to
a future date convenient to all parties and the hearing officer.

DATED: May % 2018,
ADAM PAUL LAXALT

ATTORNEY GENERAL

LORI L. STORY (Nevada Bar No(6835)
Senior Deputy Atiorney General

100 N. Carson Street

Caxgon City, NV 89701

(775) 684-1114 (phone)

(775) 684-1145 (fax)

Lstory @ag.nv.gov
Attorneys for Nevada Department
of Transportation
Page 3 of 4 NNua?7
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, onthe _ﬁﬁ{

day of May, 2018, service of the NEVADA DEPARTMENT OF TRANSPORTATION’S
MOTION TO CONTINUE HEARING was made this date hy depositing a true copy of the

same for mailing, firgt class mail, at Las Vegas, Nevada, or via e-mail, addressed as follows'

Paul H. Lamboley (Via U.S. mail and E-mail): phlamboley@acl.com
Appeals Officer (Via E-mail): teaton@admin.uv.gov

State of Nevada

Department of Adminigtration / Hearings Division

1050 E., Williams Sireet, Ste. 450

Carson City, Nevada 89701

Thomas J, Donaldsen (Via U.S. Mail and E-mail): tdonaldson@dyerlawrence.com.
Dyer Lawrence, LLP

2805 Mountain Street

Carson City, NV 89703

(775) 885-1896 office

(775) 885-8728 facsimile

J/M%/j 4. @W/M

Sally A. Fullard, 1.8 IT
An empl@yee of the Office of Attorney General
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AFFIDAVIT OF LORI M. STORY
IN SUPPORT OF MOTION TO CONTINUE HEARING DATE

STATE OF NEVADA )
) 88
CARSON CITY )

1, Lori M. Story, do hereby swear under penalty of perjury that the following
assertions are true to the best of my knowledge and belief.
1. Affiant is an attorney and counselor at law, employed as a Senior Deputy

Attorney General for the State of Nevada and acting as counsel for the Employer, Nevada

Department of Transportation (NDOT), in the appeal and request for hearving filed with
the Personnel Commission by employee John Bronder, and as such is competent o testify
to the matters stated herein.

2. This matter is a whistle-blower appeal filed on January 16, 2018, by an
employee who was released from employment prior to completing his probationary period
as a Manager I for the Nevada Department of Transportation.

3. I was assigned to the case On April 14, 2018. At the time of the assignment,
this matter had already been set for hearing on May 31, 2018.

4, The reassignment of the case was made 1 order to assist the Attorncy
General's Personnel Division with workload redistribution, when prior counsel, Ms.
Batten, suffered a family loss. Ms. Batten has taken an extended leave and her cases
have been redistributed.

B. I also represent the Division of State Lands and other clients, including tho
State Land Use Planning Advisory Committee (SLUPAC) and the Consgervation
Commisggion, among others. .

6. At the time of the assignment, SLUPAC had already scheduled one of its
quarterly meetings for June I, 2018. This mecting is scheduled to take place in Ely,

Novada, which requires five to six hours of drive time from Carson City to Ely. I am
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coungel for SLUPAC and must attend the meeting to ensure compliance with the Open
Meeting Law and to advise Committee members on issues before the. SLUPAC members
are representatives from all Nevada Counties and the quarterly meetings are held in
varied locations throughaout the state to equalize the travel obligations on the members.

7. In addition to the SLUPAC meeting and in an effort to coordinate travel and
conserve state resources, it was also decided that a site-visit to the East Ely Railroad
Mussum was necessary in ongoing efforts to resolve a cloud 1n the title of State owned
property in the museum complex. This site visit and meeting is scheduled to occur on
May 80 and 31, 2018,

8. There are numerous individuals who will be traveling to Ely from Carson
City for both the site visit and the SLUPAC meeting, s0 rescheduling of those are not
reasonably possible, In addition, all attorneys in the Personnel Division are working
under heavy caseloads and reassignment of this matter is not reasonably feasible.

9, Affiant, on };ehalf of NDOT, filed a motion to dismiss the appeal on May 2,
2018. The motion is fully briefed and has been submitted for decision.

10. On May 7, 2018, Affiant received a document request from Bronder's
representative. Affiant agreed to attempt to locate the requested document and in a
responding email, asked Bronder’s representative to stipulate to a continuance of the
hearing date. Although only a couple of days has elapged since the request to My,
Donaldson, Affiant does not wish to advance significant preparation for the hearing at
this time, if it will be dismissed or if the date for the hearing will be continued.

Iy
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11, In an abundance of caution, Affiant has prepared this motion for
continuance to ensure adequate time is available for consideration of the Motion to
Dismiss and the Motion for Continuance.

Further, your affiant says naught.

DATED this_ 97> _day of May, 2018.

= 3 1 N

LORI M. STORY
Senior Deputy Attorney Genelal

SIGNED AND SWORN ta before

QA roagsocsesn
me on thise? —_ day of May, 2018. g% HAREN LEE QUTLEDGE
STATE OF NEVADA
ol (@ e
/NOTARY PUBILe-
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JOHN BRONDER, )
) CASE NO. 1802330-PHL
Employes, )
)
vs. ) NEVADA DEPARTMENT OF
) TRANSPORTATION'S
STATE OF NEVADA DEPARTMENT OF ) REPLY TO OPPOSI'TION TO
TRANSPORTATION, ) MOTION TO DISMISS
)
Employer. )

The Employer, Nevada Department of Transportation (Exmployer or NDOT) by and
through its counsel, Adam Paul Laxalt, Attorney General for the State of Nevada, and Lori
M. Story, Senior Deputy Aftorney General, hereby submits this Reply to Employec’s
Opposition to the Motion to Dismiss in the above-entitled matter.

MEMORANDUM OF POINTS AND AUTHORITIES
L Authority to Make Motion

In his Opposition, Bronder contends that the motion to dismiss is unauthorizod,
However, NRS 281.641 governs the procedure for such an appeal and specifically requiros
the matter be conducted in accordance with the “procodures sct forth in NRS 284.390 to
284.4085, inclusive, and the procedures adopted by the Personnel Commission pursuant Lo
subection 4.” NRS 281.641(1). Nevada Revised Statutes and Nevada Administrative Codo
provisions contemplate motions before the hearing officer. Sec o.g. NRS 284.391(9) (motion
regarding discovery) and NAC 284.786(2) {motion for continuance). Molions are also
contemplated under Nevada Personnel Commigsion Hearing Officer Rules of Procedure
(“Rules”). These Rules, which are specifically referenced in NRS 284.641(1), outline the

timeline for briefing of motions. ix. B, Rule 5.1 Bronder cites no authorily stating that a

1 The NDOT slarts this Reply with Tix. B to avoid confusion, where the Molion to Dismisg had one
exhibit identified as Exhbit A. As noled on the Rules, these rules wero adopted and approved by

Page 10of 6
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motion fo dismiss would not fall within the parameters of the motions contemplated by the
Rules, and logic dictates that the filing and review of a motion to dismiss would be

watrranted where the appeal fails to meet the procedural or substantive requirements to

before the hearing officer. Ex. C.

II.  Appeal Filing Deadline
Bronder also argues that there is no requirement that a whistleblower appeal be
filed within 10 workdays of the alleged retaliatory action. This disengenious argument is
withoul any basis 1n fact. NDOT noted in its motion to dismisg the requirements of NAC
281.305, which specifically requires the appeal to be filed within ten workdays of the
retaliatory act.
NAC 281305 Written appeal by officer or employee who claims retaliatory
action was taken against him or her, (NRS 281.641)
1. A stale officer or employee who claims a reprisal or retaliatory action was
taken against him or her for disclosing information concerning improper

governmental action may file a written appeal pursnant to NRS 281.641 with a
hearing officer of the Personnel Commission, The appeal must be

(a) Filed within 10 workdays after the date the alleged reprisal or retaliatory
action took place.

(b) Submitted on a form piovided by the Division of Human Resource
Management of the Department of Adminisiration

2. The hearing officer may reject a form that is incomplete or otherwise
deficient as insufficient to commence the appeal.

NAC 281.305 (emphasis added). This requircment is also noted on the appeal form provided by the
Personnel Commission and filed by Bronder (Motion to Disniiss, Ex, A, p. 3), and in Bronder’s own
Exhibit 1, wherein the hearing officer in thal case acknowledges the filing deadline. Opposition to

Motion to Dismiss, Exhibit 1, p, 8. Thus, the appeal is untimely and must be dismissed on that basis.

III.  No Right to Appeal Probation Rejection

Bronder further argues that an employee may appeal his rejoction from probation as
an act of reprigal. This assertion is specifically belied by Novada law, which stales that a

probationary employee has no right to appeal a lawful release from probalion, NAC

{he Nevada Personnel Commission on July 11, 2014, qualilying them as official procedural
authority,

proceed. In fact, such motions have been entertained and even granted in similar appeals]

Page 2 of 6
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284.458, and by the specific list of actions constituting reprisal as set forth in NRS
281.611(5), which is, in fact, an exhaustive list. This 15 so because where the Legislature
has intended a list to not be exhaustive, 1t has used the phrase, “including, but not limited
to....” See, e.g. NRS 244.366, NRS 278,8115, NRS 548.355; NRS 449.500, NRS 694C.215.2
In the absence of this broadening language, the statutory wordingg must be narrowly
construed and the definition of the word “reprisal” set forth in NRS 281.611(5) must be
given its plain and specific meaning as identified within that statute. Notably, release from
probation is not on the Hst.
Here, Bronder was released from probation because he failed to meet standards on
at least two measures of his work performance standards and was found by management
to be unable to perform the Management I position adequately to assure his success going
forward. His release was lawful and is not appealable. Neither is it an act or reprisal as
defined by NRS 281.611(5).
IV.  Report Must Be Outside Organization

Bronder argues that he is not required to report the improper governmental action
to someone cuiside the agency. This argument has been presented to Nevada couris on
numerous occasions, as set out in the motion to dismiss, and in every one the court have
held that such reports must be made outside the agency to warrant whistleblower|
protections. See e.g. Ainsworth v. Newmont Mining Corp., 128 Nev. 878, 381P.3d 588 (2012)
(whistleblower protection limited to employees who reported activity to governmental
agency outside of the company); Biesler v. Professional Systems Corp., 321 F.Supp.2d 1165
(D. Nev. 2011) (employee’s exposure of allegedly fraudulent and illegal conduct to
individuals within company was insufficient under Nevada law for whistleblower
protection); Wiltsie v. Baby Grand Corp., 105 Nev. 291, 774 P.2d 432 (1989) (nternal
reporting of improper activity to employer rather than appropriate authorilies not

sufficient to suppoxrt tortious discharge); see also Reuber v. Reno Dodge Sales, Jne., 2018

2 This list is not exhaustive. The undersigned’s Westlaw search for the phrase in Nevada law
revealed in excess of 400 examples of this phrasc being used in the Nevada Statules,

Page 3 of 6
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WL 7158571 (Nev., Nov. 1, 2018) (unpublished decision) (reporting within company not
eligible for whistleblower protections).

The provision cited by Bronder to support this argument has been in place in statute
gince 1995, long before most of the decisions cited above and still the courts have ruled that
the report must be made outside the agency. The decisions cited above and others that may
be available, including the decision attached as Exhibit C, do not require that the report be
made to any specifi person or persons, just that they be authorities outside the agency or
corporation. Because Bronder did not report the alleged wrongdoing outside the agency,
he is not entitled to whistleblower protections.

V. Hearing Officer Cannot Grant Requested Relief

Finally, Bronder misdirects this hearing officer to more general statutes and
regulations, when the specific whistleblower statute clearly hmits the hearing officer’s
authority in this instance. Williams v. State Department of Corrections, 2017 W1, 4456980,
402 P.3d 1260, 1265 (Nev. 2017); Piroozi v. Eighth Jud. Dist. Ct., 131 Adv. Op. 100, 363
P.3d 1168 (Nev. 2015) (“ ‘Where a general and a special statute, each relating to the same
subject, are in conflict and they cannot be read together, the special statute controls.’ ”)
quoting Laird v. State Publ Emps. Ret. Bd., 98 Nev. 42, 45 639 P.2d 1171, 1173 (1982).
NRS 281.641(2), the whistleblower appeal statute, specifically states that if a hearing
officer determines that an action was retaliatory, the officer “may issue an order direcling
the proper person fo desist and refrain from engaging in such action.” Here, Bronder
requests that the hearing officer “restore credit for 11 months of probation served as a
Manager (06,224)[, rlestore sick leave forfeited upon termination [, rlestore compensation
level to grade 43.step 8.” Motion to Dismiss Ex. A, p. 1.

Bronder’s appeal must be dismissed because the rolief roguesied is not within the
authority granted the hearing officer by the whistleblower statule, which applies to this
appeal.

/1
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VI. CONCLUSION

Bronder’s appeal is untimely and no appeal is available to challenge a lawful release
from probation. In addition, Bronder did not report any improper governmental action
outside the Department of Transportation. Finally, the relief Bronder requests is outside
the Hearing Officer’s authority to grant. Accordingly, the Hearing Officer should dismiss

this appeal.

4L
DATED: May 449018
ADAM PAUL LAXALT

ATTORNEY GENERAL
LORIM. STORY (Nevada Bar No. 6835)
Seniot Deputy Attorney General
100 N. Carson Sireet
Carson City, NV 89701
(775) 684-1114 (phone)
(775) 684-1145 (fax)
Lstory @ag.nv.gov

Attorneys for Nevada Department
of Trangportation
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CERTIFICATE OF SERVICE '
Pursuant to Nevada Rules of Civil Procedure 5(b), T hereby certify that, on the ﬂ_
day of May, 2018, service of the NEVADA DEPARTMENT OF TRANSPORTATION'S
REPLY TO QPPOSITION TO MOTION TO DISMISS was made this date by depositing a

true copy of the same for mailing, first class mail, at Las Vegas, Nevada, or via e-mail,

addressed as follows:

Paul H. Lamboley (Via U.S. mail and F-mail): phlamboley@aol.com
8 1| Appeals Officer (Via BE-mail): teaton@admin,nv.gov

State of Nevada

Department of Administration / Hearings Division

10 ] 1060 E. Williams Street, Ste. 450

Carson City, Nevada 89701

Thomas J. Donaldson  (Via U.S. Mail and E-mail): tdonaldson@dyerlawrence.com
Dyer Lawrence, LLF

13 |1 2806 Mountain Street

Carson City, NV 89703

14 [1(776) 885-1896 office

(775) 885-8728 facsimile

17 ./ég&écvy 4, 64/(&@4/@

An employed of the Office of Attorney General

26
27
28
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1.

NEVADA PERSONNEL COMMISSION
HEARING OFFICER RULES OF PROCEDURE

GENERAL PROVISIONS

1.1. Applicability

a)

b)

a)

Approved by Nevada Person

These rules shall be known and may be cited as Hearing Officer Rules of
Procedure,

Scope: Hearings related 1o dismissals, suspensions, demotions and
involuntary transfers

1. NAC 284.774 to 284.818, inclusive, govern hearings in all cases relating
to dismissals, suspensions, demotions, and involuntary transfers before the
hearing officer and hearings for a written appeal filed pursuant to NRS
281.641.

2. Except as otherwise provided in this document, the hearing officer shall
use the hearings procedures established in NAC 284.774 to 284.818, inclusive
and any hearings procedures provided by the Division of Human Resource
Management if interested parties have proper notice of any procedural
changes or are not prejudiced thereby. A copy of the hearings procedures is
available by contacting the Division of Human Resource Management at 100
N, Stewart St., Suite 200, Carson City, Nevada 89701 ot on the Division’s
website at:
http://hr.nv.gov/uploadedFiles/henvgov/Content/Resources/Publications/Hea
1ing%200{Tlicer%20R ules.pdf

3. Each hearing officer may adopt supplementaty rulcs governing ptactice
before him or her to the extent they are not inconsistent with these rules, NRS
281 and 284, and NAC 284, The supplementary rules must be made available,
in writing, to all parties not less than five business days before a hearing,

Scope: Hearings related to claim of reprisal or retaliatory action for disclosing
improper governmental action (“Whistleblower™)

1. NAC281.305 10 281,315 and NAC 284.774 to 284.8006, inclusive, NAC
284.818 govern the procedure for conducting a hcaring for a writien appeal
filed pursuant to NRS 281.641.

2. NRS 281.641 (4): The Persornel Commission may adopt rules of
procedure for conducting a heating pursuant to this scction that are not
inconsistent with the procedures set forth in NRS 284.390 1o 284.405,
inclusive.

1.2. Organization of Personnel Hearing Officer System

Hearing officers for personnel appeals arc appointed by the Personnel
Commission pursuant to NRS 284,091,

nel Commission July 11, 20141 Page 1
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1.3. Governing Statutes and Regulations

2)

All hearings conducted before the hearing officer shall be held in accordance
with the applicable provisions of NRS 281 and 284, NAC 284, and 233B,
Nevada Administrative Procedures Act, to the extent referenced in NRS 284,

2. FILING AND SETTING OF CASES

2.1, Filing an Appeal

a)

b)

)

Within 10 working days after the effective date of the challenged involuntary
transfer, suspension, demotion, dismissal, a permanent classified employee
may request a hearing before the hearing officer to determine the
reasonableness of the action.

Within 10 wotking days after the date of an alleged reprisal or retaliation, a
State officer or employee who claims such action was taken against him or
her for disclosing information concerning improper govermnmental action may
request a hearing before the hearing officer.

A request for a hearing before a hearing officer shall be made in writing and
addressed to the Administrator of the Division of Human Resource
Management, 100 N. Stewart St., Suite 200, Carson City, Nevada 89701.
Requests will also be accepted by fax. Appeals must be filed on an Appeal of
"Whistleblower™" Retaliation Under the Provisions of NRS 281,641 (NPD-53)
or Request for Heatring Regarding Dismissal, Suspension, Demotion, or
Involuntary Transfer (NPD-54) form and must be sigued by the employee,
These forms can be found on the Division of Human Resource Management
website at http*//hr.nv.gov/Resources/Forms/Hearings/Hearings/,

2.2, Assignment of Hearing Officets

a)

Approved by Nevada Personnel Commisston July 13, 2014

Method of selection

1. For each hearing requested in a claim relating to a dismissal, suspension,
demotion, involuntary transfer, or reprisal or retaliatory action, the Senior
Appeals Officer of the Hearings Division shall provide to each party to the
claim a list of three qualified Hearings Division Appeals Officers (referred to
herein as hearing officers).

2. Each party may strike one name from the list and shall return the list with
the remaining names (o the Senior Appeals Officer of the Hearings Division
not later than seven working days after receipt of the list.

3. Except as otherwise provided in subsection paragraph 5, each person
whose name is struck from the list pursuant to paragraph 2 is ineligible to
serve as a hearing officer in that claim.

4, Except as otherwise provided in paragraph 5, the Senior Appeals Officer
of the Hearings Division shall select a hearing officer for the hearing Gom
among the pcrsons whose names were not struck [rom the list pursuant to
paragraph 2,

Page 2
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5. I a strike list is not returned from either party within seven working days
the Senior Appeals Officer of the Hearings Division may assign a hearing
officer based on the information available.

6. If for any reason all of the hearing officers whose names were not struck
from the list pursuant to paragraph 2 are unqualified or otherwise unavailable
to serve as a hearing officer for the hearing, the Senior Appeals Officer of the
Hearings Division will provide a new list of hearing officers to the parties in
the maoner provided in this section.

a) The Senior Appeals Officer of the Hearings Division will notify the
selected hearing officer and provide case materials as soon as the
determination of assignment is made.

b) If a hearing officer finds it necessary to recuse himself or herself from
hearing an appeal, the basis for said recusal shall be documented in writing
and addressed to the Senior Appeals Officer of the Hearings Division, who
will then provide a new list of hearing officers to the paities in accordance
with the provisions of 2.2(a).

2.3. Setting of cages

a)

b)

c)

Pursuant to NRS 284.390, the hearing officer shall schedule an employee’s
hearing within 20 working days after receipt of the employes’s written request
by the Division of Human Resource Management unless this time period is
waived in writing by the employee or there is a conflict with the hearing
calendar of the hearing officer, The hearing must be scheduled for the earliest
possible date.

Hearings may be scheduled by telephone and thereafter shall be confirmed in
writing.

In the interest of convenient, expeditious and complete determination of
matters, the Senior Appeals Officer of the Hearings Division may consolidate
hearing proceedings involving any number of issues.

3. COMMUNICATION WITII THE HEARING OFFICER

3,1 Communication with the Hearing Officer

a)  Any communication with the hearing officer or the clerk to the hearing officer
that is by email, fetter or facsimile must demonstrate that all concetned parties
have becn copied on the communication,

b)  When responding to an email from counsel or the hearing oflicer, use the
“Reply to AHl” feature, so that all parties, counsel and the hearing officer know
that everyone has received the communication.

Approved by Novada Petsonnel Comundssion July 11, 2014 Page 3

00u541

000556

RS TR R

RS e P IR



3.2 Filing of Documents

a)

b)

Filing of a document occurs when the original is received by and is in the
actual physical custody of the hearing officer.

A document over five pages in length may not be filed by facsimile unless so
ordered or approved in advance by the Hearings Division, If a document which
is five pages or less in length is received by facsimile, the document will be
accepted and the date of reccipt stamped on the document, If a document is
received by facsimile and the original of the document is received withinn 3
business days after it is received by facsimile, the original will be stamped with
the Qat% it is received, but shall be deemed filed on the date the facsimile was
received.

A document may be filed by electronic mail upon prior written approval of the
Hearings Division. A document filed by electronic mail must be:

i. Accompanied by an acknowledgment of receipt,

ii. Sent to the clerk for the hearing officer and to each party to the procesding.

4, SUBPOENAS, PLEADINGS AND DOCUMENTS, DISCOVERY

4.1 Subpoenas

a)

b)

The hearing officer, upon application of any party to a heating, may issue
subpoenas requiring the attendance and testimony of witnesses at the
proceeding., Subpoenas must be served a minimum of five days prior to the
heating date.

A request for subpoena shall be either in writing or on the record identifying
the witness and stating how the witness’ testimony is material and necessary
to the proceedings before the hearing officer,

Per diem and fravel expenses must be paid by the party al whose request the
witness is subpoenaed. The hearing officer may award as costs the amount of
all such expenses to the prevailing party.

4.2. Pleadings and documents

a) All pleadings, writien motions and documents prepared for submission to the
hearing officer shall be:

I Inlegible type on cloan, whitc paper, 8 Y2 by 11 inches in size, and lined
and numbeted in the left margin,

2. Free of any personal indentifying information or such information
redacted, in particular any Social Security Numbers. Al documents
must be reviewed and signed certification requited by NRS 239B.030
must submitted. Evidence packets or documents containing personal
identifying information may be rejected by the hearing officer.

Approved by Nevada Personnel Commission July 11, 2014 Page 4
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3. Two-hole punched at the top and if the submission is over 25 pages, it
must be secured with “ACCO”-type fasteners.

b) Evidence packets:

i. Must contain a comprehensive index and separately numbered
pages,

ii. Must not contain any double-sided documents.

b) Partiesto an action shall furnish copies of any pleadings, documents or written
motions to one another,

¢)  The hearing officer shall refuse to file any document or pleading which is not
propetly signed by all persons, or which does not comply with these rules.

d) A document or piece of physical evidence sought to be introduced during the
hearing must first be identified for the record and the hearing officer may
request the production of such records and the appearance of such persons as
he or she requires.

4.3. Discovery

a) The extent to which discovery is allowed, if at all, is at the discretion of the
hearing officer who must make every effort to ensure that the discovery, if
any, is neither costly nor burdensore,

b) Discovery methods allowed by the hearing officer shall be utilized to assist
patties in preparing to meet their responsibilitics and protect their rights
withoot unduly delaying, burdening or complscating the hearing process and
with due regard to the rights and responsibilities of other parties and persons
affected,

¢) If a party from whom discovery is sought objects to the discovery, the party
seeking the discovery may file a motion with the hearing officer to abtain an
order compelling discovery. In the disposition of the motion, the party
seeking discovery shall have the burden of showing that the discovety is
needed for the proper presentation of the party’s case, is not-for purposes of
delay, and that the issues in controversy arc significant enough to warrant the
discovery. Discovery motions shall include cectification by moving counscl
that after consultation with opposing counscl they have been unable to resolve
the maticr,

5. MOTIONS: POINTS AND AUTHORITIES AND DECISIONS, EXTENSION OF
TIME

5.1. Motions: Points and authoritics and decisions

Approved by Nevada Personnel Commission
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a)

b)

All motions shall be accompanied by points and authorities and aryy exhibits
or affidavits relied upon.

The responding party shall file and serve upon all patties, within 10 days after
service of a motion, answering points and authorities and counter-affidavits.

The moving party may serve and file reply points and authorities within five
days after service of the answering points and authorities.

The hearing officer may hold a telephone conference with parties on any
motion,

The hearing officer shall render a decision on the motion within 10 days of
the moving party’s final reply. Notice of the decision shall be provided to all
parties at least five days prior to the scheduled hearing,

5.2. Motions: Exiension of time

a)

b)

A request to extend the deadline for filing any motion shall be made at least
five days prior to the deadline, with notice fo all counsel and the hearing
officet.

No ex parte application for extension of tire will be granted unless a
satisfactory showing is made to the hearing officer that a good faith effort has
been made to notily opposing counsel of the motion. If the hearing officer
{inds good cause therefore, he or she may order a temporary extension pending
a determination of the motion.

6. PREHEARING CONFERENCES

6.1, The hearing officer may requite a prehearing confetrence upon his or her own
motion or upon motion of a parly at which both partics and their counsel shall meat
with the hearing officor Lo consider:

a)  Simplification of the issues;

b) Necessity or desirability of amending documenis for the purposcs of
clarification, simplification or limitation;

¢) Stipulations as to undisputed facts or contents and authenticity ol documents;

d) Limitation of the number of witnesses;

¢)  Such other mallers as may tend to expedite the disposition ol the proceedings
and to chsure a just conclusion.
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6.2. Statements of counsel made at a prebearing conference are not admissible in
evidence unless so provided by a prehearing order.

7. HEARING STATEMENTS

7.1. Five calendar days before the hearing, each party may serve and file a hearing
statement which shall set forth the following matters in the following ordet:

3)

b)

¢)
d)

g

A concise statement of the claimed facts supporting the party’s claims or
defenses.

A staternent of admitted or undisputed facts.
A statement of issues of faw supported by a memorandum of authorities.

Summaries or schedules referring to exhibits, and reasons which clearly
ieflect the claims, defenses, or evidence of the party, together with references
to the records or other sources upon which such summaries or schedules are
based

The names and addresses of all witnesses, except impeaching witnesses,

Any other appropriate comment, suggestion, or information for the assistance
of the hearing officer in the hearing of the case.

Certification by counsel that discovery has been completed, unless late
discovery has been allowed by otder of the heating officer,

8. CONTINUANCES

8.1. No continuance of a heating shall be granted except for good cause shown.
Continuances shall be denied or granted as determined by the hearing officer and
the hearing officer shall put in the file a record of continuances by party, Request
for continuance shall be made in the following manncr:

2)

b)

A party may request a continuance not later than five busincss days before the
date of the scheduled hearing by filing a written motion or stipulation with the
hearing officer. Notice of the motion or stipulation and a copy of the molion
or stipulation must be sent to cach parly to the hearing and 1o the cleik to the
hearing officer.

A party may contest a request for conlinuance submitled by another party by
filing & written motion with the heating officer not later than two business
days after 1eceiving the notice of the request for a continuance. Notice of the
motion and a copy of the motion must be senl to each party o the hearing and
{o the clerk o the hearing officer,

-ﬁaproved by Nevada Personnel Commlss&;l July 11,2014




c)

d)

The hearing officer shall not grant a continuance requested on the day of a
scheduled hearing unless 1) the hearing officer, any party, the legal counsel
for a party or a primary witness cannot attend because of an emetgency, 2)
the hearing exceeds the time allotted for the day; or 3) the hearing officer
recesses the hearing until a future date.

If the hearing officer recesses a hearing pursuant to a request for a continuance
which is filed on the day of the scheduled hearing, the hearing must be held
not later than 20 business days afier the date of request for a continuance,
unless there is a conflict with the schedule of the hearing officer.

8.2. Any and all cases shall have a disposition within a six month period from the date
the appeal is filed unless good cause exists.

9. CONDUCT OF HEARINGS

9.1. Authority of Hearing Officer

A hearing officer presiding over a hearing shall have all powers necessary and
appropriate to conduct a full, fair and impartial hearing, including the following:

2)
by
%)

d)

f)

g)

To administer oaths and affirmations;

To rule upon offers of proof and receive relevant evidence;

To regulate the coucse of the hearing and the conduct of the parties and their
counsel;

To consider and rule upon procedural requests;

To examine witnesses and direct witnesses to testify, fimit repetitive or
cumulative testimony and set reasonable limits on the amount of time each
witness may testify;

To conclude the hearing at such time as all relevant testimony has been
presented; and

To issue findings and recommendations and render decisions.

9.2. Sanctions for Noncompliance

If a party or attorney/representative fails or refuses lo comply with the rules, the
hearing officer may make such orders and imposc such sanctions as are just,
including, but not limited to the following:

a)  Continue any hearing until the disobedient parly or altorney/representative has
complied with the requirement imposed.
Approved hy Nevada Personnel Commission July 11, 2014 7 Page
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b) Require the disobedient party to pay the other party his or her expenses,
including a reasonable attorney’s fee incurred in preparing {or and attending
such hearing,

¢) Dismiss the case.

9.3, Communications with the Hearing Officer

a) A party shall not communicate with the hearing officer regarding the merits
of a case 1) except in the presence of all parties to the hearing; or 2) unless all
parties to the heating are notified of the communication in advance,

b) The hearing officer shall not initiate ex parte communications with any
interested person or party, directly or indirectly, regarding any matter in
connection with a substantive issue.

¢)  Nothing shall prevent the hearing officer from communicating about routine
matters such as requests for continuances or opportunities to inspect the file,
as long as all parties are informed of the subsfance of the communication. The
date and type of commuunication, the persons involved and the results of such
routine communications shall be part of the record.

9.4, Settlement Agreements

a) When a case is settled prior to the hearing, the parties or their attorney/
representative must notify the hearing officer no later than 24 business hours
prior to the scheduled hearing; this includes cancellations for hearings
scheduled on a Monday.

b) Unless specifically requested by the parties, the heating officer may not
initiate settlement negotiations on the date scheduled for the heating.

¢)  Unless otherwise agreed upon in writing by all partics, an offer or demand of
settlemenl made by a party must not be disclosed to or proposed by lhe heating
officer befote the issuance of a final decision by the hearing officer.

d}  The heaving officer has no authority to change, amend or modify any
seltlement agreement of the partics to the proceeding

9.5, Hearings

a)  All hearings must be open lo the public except on motion of either party for
good causc shown. On the motion of cither parly, the hearing ollicer shall
exclude witnesses not at the time under examination from the hearing room,
except the pariies 1o the procecding.

¢ :
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b) The employee may represent himself or herself at the hearing or be

represented by an attorney or other person of the employee’s own choosing,

9.6. The following shall be the order of proceeding of a hearing related to dismissals,
suspensions, demotions and involuntary transfais:

)
b)
%)
d)
)
f

g)
h)

i)

Presentation, argument and disposition of motions preliminary to the hearing.

Opening statement for the employer.

Opening statement for the employee, unless reserved.

Presentation of the employer’s case, followed by cross-examination.
Presentation of the employee’s case, followed by cross-examination.

The parties may respectively offer rebutting testimony only, unless the hearing
officer permits additional evidence upon the original cause.

Argument for the employer.
Argument for the employee,

Closing argument for the employer.

9.7. The following shall be the order of proceeding of a hearing related to a claim of
reprisal o1 retaliatory action for disclosing information concerning improper
governmental action:

a)
b)
0
d)

e)

Approved by Nevada Personnel Commssion july 1
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Presentation, aigument and disposition of motions preliminary to the heating,

The opening statement for the State officer or employee.
The opening statement for the employer, unless reserved.

Presentation of the Statc officer’s or employee’s case, followed by cross-
examination. The State officer or employce must cstablish that:

He or she was a State officer or employee on the date of the alleged reprisal
or retaliatory action;

He or she disclosed information concerning improper governmentaf action,
and

The alleged reprisal or retalialory action was taken against him or her within
two years after the date he or she disclosed the information concerning
improper governmental action.

If these facts are establishied, presenlation of the employer’s case, followed by
cross-examination, to establish that the cmployer did not engage in reprisal or
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2
b)
D
k),

retaliatory action or that the action was taken for a legitimate business
purpose.

If the employer establishes a legitimate business purpose for the action, the
State officer or employee may introduce evidence, followed by cross-
examination, to demoustrate that the stated business purpose is a pretext for
the action.

The parties may respectively offer rebutting testimony only, unless the hearing
officer permits additional evidence upon the original cause.

The argument for the State officer or employee.
The argument for the employer.

The closing argument for the State officer or employee.

10. TESTIMONY AND EVIDENCE

10,1, All testimony and exhibits offered at the heating must be refevant and bear
upon the matter in contention, Any testimony or exhibits which are
considered by the hearing officer as not meeting this criterion may properly
be excluded,

102,  Testimony

ay  All testimony must be under oath administered by the hearing officer, except
that the hearing officer may, for good cause shown, accept the sworn affidavit
of a witness in lieu of the witness’s appearance.

b) Atthe beginning of his or her testimony, each witiess who has not previously
testified in the hearing shall stale his or her name, business address and
business/department, and job title ot position,

¢) Testimony may be presented in the form of a statement or questions and
answers,

d)  The hearing officer may allow testimony by telephane or videoconference in
consideration of the cost or feasibility of the witness being piesent al the
heating, the nature and duration of the expected lestimony, or whether there
is a good reason the witness is unavailable to testify in person

¢) Testimony is recorded and may be transcribed when necessary.

10.3.  Evidence

a) The hearing officer shall determine the evidence based upon the charges and
specifications set fotth by the appointing authorily in the appropriate

Approved by Nevada Personnel Commission july 14, 2014 Page L1
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documents. Additional evidence beyond the scope of the charges shall not be
considered.

b} Anemployer or employee’s past performance by way of an act or a failure to
act may be shown by competent evidence.

¢) Reporis, evaluations, and other writlen evidence may be considered only upon
a showing that the parties were made aware of the contents of the material.

d) The hearing officer shall consider the objection of either side to the
infroduction of evidence. Competence and relevance must be the primary test
in ruling on objections

e) All documents and exhibits offered into evidence at the hearing must be
marked before submission in the following mannet: employee/petitioner shall
use numbers, employer/respondent shall use letters. Each party o the hearing
must bring four complete copies of materials to the hearing.

)y Any item offered into evidence must be properly authenticated and, if
received, must be marked by the hearing officer or cleik with a distinguishing
number or letter. The representative for the opposing party is entitled to
examine the exhibit when it is offered.

g) Technical rules of evidence do not apply at the hearing,

h)  The hearing officer shall return ali documents and materials related to a case
to the clerk within seven business days from the date of the decision.

1. FINDINGS AND DECISION

11.1. The hearing officer shall make no assumptions of innocence or guilt but shalf be

guided in his or her decision by the weight of the evidence as it appears to him or
her at the hearing,

11.2. At the conclusion of the hearing the heating ofticer shall take the case undet

submission and shall render his or her decision in writing, including findings of
fact and conclusions of law and opinions.

11.3. If the hearing officer determines that the dismissal, demotion or suspension was

without just cause as provided in NRS 284.385, the action must be sct aside and
the employee reinstated with full pay for the period of dismissal, demotion or
suspension. The hearing officer may deternine the rcasonablencss of the
disciplinary actions and recommend appropriate levels of discipline, but only the
appointing authorily has the power lo preseribe the actual discipline imposed on
a permanent classilied employce.

TN
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11.4. In a case regarding alleged reprisal or retaliatory action for reporting improper
governmenta) action if the hearing officer determines that the action taken was a
reprisal or retaliatory action, he or she may issue an order directing the proper
person to desist and refrain from engaging in such action. The hearing officer
shall file a copy of his or her decision with the Governot or any other elected
State officer who is responsible for the actions of that person,

11.5. The hearing officer shall notify the parties in writing of his or her decision,
findings and recommendations within 30 days from the date of the hearing.

11.6. The decision of the hearing officer is binding on the parties,

11.7. A petition for rehearing or reconsideration inust be filed with the hearing officer
within 15 days after the date of service of the hearing officer’s decision. An order
granting or denying the petition must be served on all parties at least five days
before the expiration of the time for filing the petition for judicial review. Ifthe
petition is granted, the subsequent order shall be deemed the final order for the
purpose of judicial review.

11.8. Any petition for judicial review of the decision of the hearing officer must be
filed in accordance with the provisions of chapter 233B of NRS,
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APRy ’* O 208  BRPORE THE NEVADA DEPARTMENT OF ADMINISTRARION )
NEVADA iV, &

£ MANAQTIALE HEARINGS DIVISION
5 LFUELS APR 1 0 2018
ety canmon, HEARINGS DIVISION
Petitioner, Appeal No.  1809587-MG
v.
STATE OF NEVADA, ex rel, its
DEPARTMENT OF HEALTH AND
BUMAN SERVICES, DIVISION OF
WELFARE AND SUPPORTIVE
SERVICES,
Respondent,
RDER DI IST i PE

Petitioner-Employes, Anthony Cannon is proceeding in proper person in this action,
Respondent-Employer, Depariment of Health and Human Services, Division of Welfare and
Supporiive Services is represented by and through counsel, Adam Paul Laxalt, Esq., Attorney
General for the State of Nevada, and Linda C. Anderson, Esq., Chief Deputy Attormey General,

This case involves an appeal of whistleblower retaliation under the provisions of NRS
281,641, The appeal is dated January 9, 2018,

The Department of Health and Human Services(*Employer”) had moved to dismiss the
whistleblower appeal filed by Anthony Cangon for failing to state a cause of action. On March 22,
2018, I issued an Order allowing Mr. Cannon additional time to file an Amended Petition alleging
sufficient facts to overcome a motion to dismiss for failing to state a claim upon which relief may
be granizd.

Mr. Cannon thereupon served an Amended Petition,

The amendment consists of a three (3) page narrative. Tt also includes coples of e«mails and
commutications between Mr. Caunon and persons in his chaln of command at the Nevada
Department of Health and Human Services which reflect the genesis of this underlying dispute,
Mr. Cannon is claiming retaliation and differential treatment due to his race,

The dispute initially began because Mr, Cannon objected to his seven (7) month porformance

appraisal, Mr. Cannon filed a grievance, which was initially rejected. He went to the next step in
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the grievance pracess and it was, again, rejected. He is claiming that following that grievance
process, he has been subject to differential treatment by his employer, including being placed on
administrative leave and being the subject of an intemnal investigation,

M, éanmn’s retalintion claim is brought under the Nevada whistleblower protection statute
codified in NRS 281.611, et seq. ‘The declared public policy of NRS Chapter 281's disclosure
provisions is to encourage state and local officers and employees “to disclose fo the extent not
expressly prohibited by law, improper governments! action, and it is the intent of the legislature to
protect the rights of the person to make such a disclosure,”

NRS 281.641(1) allows 2 state officer or employee, who believes that she or he has
experienced retaliation for having disclosed information concerning improper govermmental action,
to apply to ahearing officer for determination of the retaliation allegations. The hearing officer must
determine whether the action taken was a reprisal or retaliatory action and may issue an order

directing the proper person to desist and refrain from engaging in such action, Simogin v. University
and Community College System of Nevads, 122 Nev. 187, 128 P.3d 1057 (2006),

There are certain prima facie elements that & person claiming whistleblower status and
inappropriate retaliation must advance. The first element is that the person claiming such status must
be an actual ‘whistleblower’ as defined by Nevada law. The essence of this is that a person must
have disclosed information conceming improper governmenta! action.

The second element s that within two years of making such disclosure, that person is
victimized by a reptisal or retaliatory action done 3 a consequence of the disclosure, In order to be
an actionable claim under Nevada law, the retaliation has to be an act accomplished within two years
of the original disclosure of improper governmental action.

There are standards set forth in the statutory scheme which dictate the proper contents of the
written appeal. NRS 281.641 reflects that “(T)he written appeal must be accompanied by 4
statement that sets forth, with particularity: (a) The fucis and circunisiances under which the
disclosure of hmproper governmental nction was made; and (b) The reprisal or retaliatory action

that is alleged to have been taken agains( the estate officer of employee .
Mr. Cannon's Amended Petition does set forth, with particularity, the factual basis of his
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allegations of reprisals and retaliatory actions by his employer. Withouta doubt, the allegations are
sufficient to satisfy the second element of NRS 281.641.

However, once again, in describing the whistleblowing setivity, his Aumended Petition
remains legally and factually deficient. I would, again, note that under Nevada law, a disclosure to
one’s “chain of command” is legally insufficient to constitute a disclosure under the statutory
scheme, Under Wiltsie v. Baby Grand Corp, 165 Nev, 291, 774 P, 2d 432 (1989), the Nevada
Supreme Court required that a disclosure of improprieties to be actionable under the whistleblower
statutes must be made to an outside authority, There is not even an allegation of fact anywhere in
the Amended Petition which would suggest that any owtside authority was ever involved in any of
the alleged employer’s acts of misconduct. The grievance was handled completely within the chain
of command., The alleged retaliations are all internal to the employer,

The Wiltste case was diseugsed and amplified in Biesler v. Professional Systems, 321 F
Supp.2d 1165 (D. Nev, 2004). In Biesler, the disclosure occurred when plaintifi “pointed out
fraudulent and potentially illegal activities to management and to her CEO , , ..” The court held that
such conduct did noft constitute a protected disclosure, as it was not made to someone outside of the
organizational hierarchy.

As set forth in Schlang v. Key Airlines, Inc., 794 F. Supp 1493 (D. Nev 1992): “Wiltsie
clearly holds that a complaint registered with the employer is a private or proprietary action that is
not entitled to public policy protection.” Id, at 1504.

1 realize that Mr. Cannon is proceeding in proper person. I have reviewed the Amended
Petition as favorably to him as possible to determine if under any view of the alleged facts, a valid
whistleblower claim could be made. In fact, if every fact atleged in his Amended Petition were
completely true, it would still not establish a valid whistleblower claim under NRS 281,641,

Neither the original Petition nor the Amended Petition reflect any facts with respect to a
disclosure of itmproper governmental action to en outside authority. 1 would note that other
jurisdictions seem to take a more expansive view of what actually constitutes a disclosure,
However, the Nevada Supreme Court has spoken quite clearly on the issue and, as a Hearing Officer,

I am bound by precedent, As such, I find that the Amended Charge does not set forth a colorable
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claim that a protected disclosiure was made by Mr. Cannon to an outside authority entitling him to
whistleblower protection. Pursuant to Nevada law, as set forth herein, the Amended Petition is
legaily and factually deficient and fails to state a claim upon which relief may be granted,

Ags such, this action is dismissed with prejudice.

DATED this_ 51 day of April, 2018,

M.‘\/\

MARK L, GENTILE N
Hearing Officer

| NOTICE: Pursusnt to NRS 233B.130, should any parly desire to appeal this final
determination of the Appeals Officer, » Petition for Jud?cial Review must Ee filed with the
District Court within 30 days after serviee by mail of this decizion.
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CERTIFICATE OF SERVICE

The undersigned, an employee of the State of Nevada, Depariment of Administration,
Appeals Division, does hereby certify that on the date shown below, a true and correct copy of the

foregoing QRDER DISMISSING WHISTLEBLOWER APPEAL was duly mailed, postage
prepaid, OR ttansmitted via interoffice mail to the following:

ANTHONY CANNON
227 RECOLLECTION CT
N LAS VEGAS NV 89032

DEPARTMENT OF HEALTH AND HUMAN SERVICES
RICHARD WHITLEY, DIRECTOR

4150 TECHNOLOGY WAY

CARSON CITY NV 89706

MELODY DULEY, PERSONNEL OFFICER Il
DEPARTMENT OF HEALTH & HUMAN SERVICES
1470 E COLLEGE PKWY

CARSON CITY NV 89706

LINDA ANDERSON, CHIEF DEPUTY ATTORNEY GENERAL
555 E WASHINGTON AVE, SUITE 3900 -

LAS VEGAS NV 82101

outyy At
eftuca, Legal Secretary If
of the State of Nevada
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TeRZDES I
PERSONNEL COMMISSION — *F7%f |
JiaHaY -2 AiES
HEARING OFFICER "
- RECLIVED
AHD
SILED
JOHN BRONDER, )
) CASE NO. 1802330-PHL
Employee, )
)
V8. ) NEVADA DEPARTMENT OF
) TRANSPORTATIONS
STATE OF NEVADA DEPARTMENT OF ) MOTION TO DISMISS
TRANSPORTATION, )
)
Employer. )

The Employer, Nevada Department of Transportation (Employer or NDOT) by and
through its counsel, Adam Paul Laxalt, Attorney General for the State of Nevada, and Lori
M. Story, Sentor Deputy Attorney General, hereby submits this Motion to Dismiss in the

above-entitled matter.
MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION
NDOT respectfully requests that the Hearing Officer enter an Order dismissing the

instant appeal. Employee John Bronder’s (Bronder) whistleblower appeal should be
dismissed because he does not qualify for whistleblower protection. First, Bronder’s appeal
is untimely as it relates to any actions takenin May of 2017. Second, Bronder is attempting
to misuse this process to appeal his rejection from probation and NDOT’s subsequeni,
decision to withdraw a recruitment that Bronder had applied for. Third, Bronder failed (o
allege that he previously reported any improper governmental aclion outside of the Nevada
Department of Transportation, Fourth, the hearing officer cannot grant Bronder the relicf]

requested. Accordingly, the Hearing Officer should dismiss this appeal withoul a hearing.
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II. STATEMENT OF FACTS
On June 6, 2016, Bronder was hired to fill a Manager I position in the Department

of Transportation. As a new employee, Bronder was required to complete a one-year
probationary period before hecoming a permanent classified employee. NRS 284.290. A
probationary employee may be dismissed at any time during the probationary period, so
long as the dismissal complies with regulations. Zd., NAC 284.458. On February 18, 2017,
while still a probationary employee, Bronder laterally transferred to another Manager I
position within NDOT. This transfer did not change his probationary status. Bronder was
ultimately rejected from probation on May 5, 2017, and did not become a permanent
clagsified eraployee for NDOT. Probationary employees do not have appeal rights to
challenge a rejection from probation. NAC 284.458 .

Bronder also alleges that the withdrawal of an October, 2017 NDOT recruitment
notice for a significant management position in the Fiko district without filling the position
was an indication of continuing reprisal by NDOT “for [his] exposure and knowledge of the
mproper governmentakl action....” Exhibit A, Employee Whastleblower Appeal. Although
probationary employees do not have appeal rights to challenge their rejection, and the
withdrawal of a recruitment listing before any interviews were conducted is not improper,
Bronder filed a whistleblower appeal on January 16, 2018, in hopes of regaining his NDQT'
position permanently. According to his appeal document, Bronder seeks restoration of his
11 months of probation, restoration of sick leave forfeited upon termination and restoralion
of a compensation level to grade 43, step 8. Exhibit A.

Hi. LEGAL ARGUMENT

NRS 281.641(1) states thai a state officor or cmployes may file a written appoal “if
any reprisal or retaliatory action is taken against a state oflficer or employee who discloses
information concerning improper governmental action[.]” NRS 281.611 defines “improper
governmental action” as an action which violales stale law, or violates an ordinance, or ig
an abuse of authority, or gross waste of public money.” Only reports made for a public

purpose obtain whistleblower prolections. Wiltsie v. Baby Grand Corp., 105 Nev. 291, 293

Page 2 of 7 00uas9

000574

& T AT Yy TaTEee 7w



~N N th ™ W N

o0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
20
27
28

(1989), 774 P.2d 432, 433 (1989). As a result, the report of the improper governmental
action must be made outside the organization — to the appropriate authorities. Otherwise,
the report is not one made for a public purpose, but rather, for a private or proprietary
purpose. Id

Procedurally, whistleblowers are requured to file their appeal within 10 workdays of
the act of reprisal and it must be submitted on a form provided by the Division of Human
Resource Management with an attached summary which identifies the improper
governmental action, the date of the disclosure, and to whom disclosure was made. NAC
281.305. The Hearing Officer should dismiss this appeal because Bronder’s appeal was
untimely and unauthorized as to his release from probation! and he has not stated facts
showing that he is, in fact, a whistleblower as defined by law. Finally, the relief sought is
not within the hearing officer’s authority granted by NRS 281.641(2).

A. Bronder's Appeal of the Release From Probation is Untimely

As noted above, Bronder was released form his probationary employment with
NDOT on May 5, 2017. Ten workdays after May 5, 2017 was May 19, 2017. He did not file
this whistleblower appeal until January 16, 2018, approximately eight months late. Thus,
Bronder’s appeal of any claimed reprisal by means of the release from probation is untimely
and must be dismissed.

B. Bronder Cannot Appeal His Rejection From Probation Or The Withdrawal Of An

Unfilled Recruitment Notice

Bronder is misusing the whistleblower appeal to altack his rejection from probation
and the withdrawal of a job posting for which he applied. Exhibit A NAC 284.458(1) states
that an appointing authority may rejecl a probationary employec for any lawful roason.
Bronder’s narrative makes clear thal he was dismissed from probation on the basis of his
inability to meet critical performance slandards in his now job. As he admits, his cloven

month performance evaluation was due near the time he was leaving for vacation and the

1 Probationary employees cannot appoal their rejection from probation. See NAC
284.458(2) stating that a probationary employes cannot appeal the appoinling authorily’s
decision to reject him or her from probation.
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evaluation noted at least two areas where Bronder failed to meet performance standards.
It is also clear that Bronder did not agree with the evaluation, offering excuses for why
these performance areas were deficient. Exhibit A,

Because it had become apparent that Bronder could not do the job successfully,
Bronder’s supervisor wished to complete the eleven month evaluation before Bronder left
on vacation to allow NDOT adequate to time review the evaluation and make a final
determination about his future employment before the final day of his probationary period
- a completely reasonable course of action. Bronder seeks to use this appeal to avord NAC
284.458(2) and appeal his rejection from probation.

As for the pulled recruitment posting, Bronder states that he “expected that [_his]
experience and success in this position would engure me an interview...” foxr the position in
Elko.2 While Bronder may have had such an expectation, the very fact that he had recently
been dismissed by NDOT from probation in a similar position, signifies he was not
successful and further indicates that he would likely not be considered a good candidate for
similar positions with the department. Pulling a job announcement before interviews arc
conducted due to an inadequate pool of candidates is a perfectly reasonable business
decision and is not one of the acts of reprisal identified in NRS 281.620(6). Neither is an
applicant’s disappointment in expectations for an interview covered by NRS 281.620(5).
Accordingly, the Hearing Officer should dismiss this appeal.

C. Bronder Did Not Report Misconduct Quiside NDOT

Bronder does not allege sufficient facts to show he qualifies for whistloblower
protections. He does not state that he previously reported an improper governmenial action
outside the department where he was employed. Exhibit A. Rather, the reporis he identifios
were to supervisory personnel within the Nevada Department of Transportation: the Chiel]
Construction Engineer, the Assistant Director of Operations and the Director of NDOT.

Under well-established legal precedent, an employee is only a whistleblower if he or she

2Tt is not clear from Brondot's appeal statement what “position” he is reforring to in
this final paragraph of his appeal statement, or what “expericnce and success” ho had
obtained from that “position,” given his rejection from probation in his position with NDOT.
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reports the governmental wrongdoing to the appropriate authorities, outside their own
organization. Ainsworth v. Newmont Mining Corp,, 128 Nev. 878, 381P.3d 588 (2012)
(whistleblower protection limited to employees who reported activity to governmental
agency outside of the company); Biesler v. Professional Systems Corp., 321 F.Supp.2d 1165
(D. Nev. 2011) {(employee’s exposure of allegedly fraudulent and illegal conduct to
individuals within company was insufficient under Nevada law for whistleblower
protection); Wilisie v. Baby Grand Corp., 105 Nev. 291, 774 P.2d 432 (1989) {internal
reporting of improper activity to employer rather than appropriate authorities not
sufficient to support tortious discharge); gee also Reuber v. Reno Dodge Sales, Inc., 2018
WL 7158571 (Nev., Nov. 1, 2013) (unpublished decision) (reporting within company not
eligible for whistleblower protections).

Algo of note is that one of the reports of the alleged malfeasance was made to the
NDOT Dirvector on July 14, 2017, more than two months after Bronder had been releaged
from probation. Exhibit A. Thus, not only is the appeal untimely as to the release from
probation, the alleged report of improper action was made after the purported retaliatory

dismissal.

D. Hearing Officer Cannot Grant Requested Relief

A hearing officer cannot grant Bronder his requested relief. A claim is moot if a courl,
or hearing officer, cannot grant the requested rvelief. See Personhood Nev. v. Bristol, 126
Nev. 599, 602, 245 P.3d 572, 574 (2010). NRS 281.641(2) states that if a hearing officor
determines that an action was retaliatory, the officer “may issue an order directing the
proper person to desist and refrain from engaging in such action.” Here, Bronder requests
that the hearing officer “restore credit for 11 months of probation served as a Manager
(06.224)], rlestore sick leave forfeited upon terminalion [, rlestore compensation lovel 1o
grade 43.step 8." Ex. A, p. 1.

The hearing officer should reject Bronder’s appeal because he cannot grani, Bronder
his requested relief. Bronder does not seck an order prohibiting the retaliatory conducl.

Instead, Bronder is requesting the hearing officer to manipulale his hive date, his pay
Page 5 of 7 000562

000577




L2 S - O V5 T

~N N

~ a

grade, and his leave totals. Clearly, NRS 281.641(2) does not authorize these actions.
Accordingly, Bronder’s appeal is moot and should be rejected.

Iv. CONCLUSION

Bronder’s appeal is untimely as to the release from probation. In addition, Bronder

did not report any improper governmental action outside the Department of]
Transportation. Bronder is seeking to use this appeal to challenge his rejection from
probation, an action expressly forbidden by NAC 284.458(2). Moreover, the withdrawal of]
a job posting for which he had applied and had “expected” an interview, does not meet the

definition of reprisal in Nevada law. Accordingly, the Hearing Officer should dismisg this

appeal.
DATED: May 1, 2018.

ADAM PAUL LAXALT
ATTORNEY GENERAL

. Ao,

LORI . STORY (Nevads Bar No. (8835)
Senior Deputy Altorney General

100 N. Carson Street

Carson City, NV 89701

{(775) 684-1114 (phone)

(775) 684-1145 (fax)

Lstory @ag.nv.gov

Attorneys for Nevada Department
of Transportation
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CERTIFICATE OF SERVICE
Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on the Zj;
day of May, 2018, service of the NEVADA DEPARTMENT OF TRANSPORTATION'S
MOTION TO DISMISS was made this date by depositing a true copy of the same for

mailing, fivst class mail, at Lias Vegas, Nevada, or via e-mail, addressed as follows:

Paul H. Lamboley {(Via U.8. mail and E-mail): phlamboley@aol.com
Appeals Officer (Via E-mail): dgiambelluca@admin.nv.gov
State of Nevada

Department of Administration / Hearings Division
1050 E. Wilhams Street, Ste. 450
Carson City, Nevada 89701

Thomas J. Donaldson (Via U1.8. Mail and E-mail): tdonaldson@dyerlawrence.com
Dyer Lawrence, LLP

2805 Mountain Street

Carson City, NV 89703

(775) 885-1896 office

(775) 885-8728 facsimile

An employee/pf the Office of Attorney General
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: {h { Jite Recetved:

APPEAL OF
“WHISTLEBLOWER” RETALIATION
UNDER THE PROVISIONS OF NRS 281.641

This form is required for a state officer or employee or former state officer or employee to request a hearing
fo appeal action which he or she believes was reprisal or retaliation due to his or her disclosure of improper
governmental action. This form is not to be used to report improper governmental action,

E-Appellanf Tiformation (fequiredseetton)  ~ - =~ oo oo oo T LT
Name: John Bronder

BN S Gy

Mailing Address: 45 Deserf Willow Way

Reno, Nevada 89511 | D E @_E{] \W E

JAN 16 218
Contact Phone:  775-772-8968 o
- . RMANASEMENT
Email: jbronder@sbeglobal.net GRIEVANCES AFPEALG I
G s

Employee LD. #: 60088

Deparctment/Agency at time of Action: Department of Transportation

1, ‘Whistteblowing Actlvity (Fequived seciion)

Please attach a summary which identifies or describes the improper governmental action, as described in
NRS.281.611, that you allege was carried out by a state officer or employee, including the date of the
disclosure, to whom the disclosure was made, and any state laws or regulations that you believe were violated,

oF L

‘HI1. Appented Action (required section) ' - R

Whal was the alleged reprisal or retaliatory action you are appealing and the datc or effective date of the action?

Dismissat from NDOT and ongoing reprisal evidenced by removal from the second active list for Manager 1 in District il
after ranking #1 on first recruitraent, Result appearad in my NEATS profifa the marning of Januacy 5, 2018,

Please attach a summary which explains why you believe the action you are appealing was reprisal or
retaliation for your disclosure of improper governmental action. Please include:

a) A chronology of events and facts which support your allegation that the action you are appealing was based
on reprisal or refaliation for your disclosure of improper governmental action.

b) Documentary evidence which supports your statemeats.

1s the date of the alleged reprisal or retaliatory action you are appealing within two years of the date you
disclosed information concerning improper governmental action? Yes [ |No

Note: The appealed action must be within two years of the date of disclosure of improper governmental action,

The remedy 1 seek is:
{71 To have an order issued directing the proper person ta desist and refrain from engaging in the reprisal or
fetaliatory action.

Other: Restore credt for 11 months of probalion served as a Managet 1 (06,224), Restore slck leave forfelled
upon termination, Restore compensaticn {evel fo grade 43, stap 8.

Note: “Other” remedies may not be within the furisdiction of the hearing officer to grant.

NPDS3 1973015 BYUAHE
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1V.Appellant Répresentation.(reqiired seetion) ~ |~ < oS T rornnh LU

You may represent yourself or be represented by an attorney or other person of your choosing. A representative
may be designated at a later date. 1 choose to;

{71 Represent myself
Designate the following representative to act on my behalf during the course of this appeal:

Name: To be named at g later date. Phone:
Address: Fax:

Email:

R A

I hereby request a hearing to determine whether the action described was reprisal or retaliation for disclosing

information of improper governmentg! action,and [ affirm that the information provided is true and correct.
Appellant Signature: MM Date: January 16, 2018

Appeal Tustractions .. -~ L . T S ]

General: A state officer or employee or former state officer or employee is eligible to file an appeal.
Attachments to this form may be provided however, all evidence and back-up documents need not be provided
at this time; prior to the hearing, you will receive a request for any supporting material. If youhave received
a Specificity of Charges or writlen notice of involuntary transfer, please attach it to this request. Notification
of a hearing will be sent to you or your designated representative by regular mail. The appeal procedures and
statements made on this form do not include alt of the rights available to an appellant. It is advisable to review
NRS 281 and NAC 281 prior to filing an appeal, Appeal hearings are open to the public and decisions by a
hearing officer are public information.

When to File an Appeal: Nevada law NRS 281,641 states, “If any reprisal or retaliatory action is taken against
astate officer or employee who discloses information conceming improper governmental action within 2 yenrs
after the information is disclosed, the state officer or employee may file a written appeal with a hearing officer
of the Personnel Commission for a determination of whether the action taken was a reprisal or retaliatory
action.”

Your appeal must be filed within 10 working days after the date the alleged reprisal or retaliatory action took
place, If your appeal is filed late, the hearing officer may dismiss it as untimely, The date of filing will be the
date the appeal is postmarked, or the date of the fax, email, or date of receipt, if you personafly deliver it to the
Division of Human Resource Management.

Where to Fite an Appeal: The request may be submitted by maii, email, fax or hand delivery, Please submit
the appeal to:
Administrator, Division of Human Resource Management
cfo Employee and Management Services
160 N, Stewart St., Suite 200
) Carson City, Nevada §9701-4204
Fax (775) 684-0118 Phone (775) 684-0135
Email: HearingClesk@adminay.gov

NPD-53 1212015 Poge 2 of 2
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NRS 281.641 states, “Reprisal or retaliatory action against state officer or employee who discloses
improper governmental nction: Written appeal; hearing; order; negative ruling may not be based on
identity of persons fo whom disclosure was made; rules of procedure.

1. IF any reprisal or retaliafory nction is taken against a state officer or employee who discloses
information concerning improper governmental action within 2 years after the information is disclosed, the
state officer ar employee may file a written appeal with a hearing officer of the Personnel Comumission for
a determination of whethier the action taken was a reprisal or retaliatory action. The written appeal must be
accompanied by 4 statement that sets forth with particularity:

{a) The facts and circumstances under which the disclosure of improper governmental action was made;
and

(b} The reprisal or retaliatory action that is alleged to have been taken against the state officer or employee.
= The hearing must be conducted in accordance with the procedures set forth in NRS 284.390 to 284.405,
inclusive, and the procedures adopted by the Personnel Cormmission pursuant to subsection 4.

2. 1fthe hearing officer determines that the action taken was a reprisal or retaliatory action, the hearing
officer may issue an order directing the proper person fo desist and refrain from engaging in such action,
The hearing officer shall file a copy of the decision with the Governor or any other elected state officer who
is responsible for the actions of that person.

3. The hearing officer may not rule against the state officer or employee based on the person or persons
to whom the improper governmental action was disclosed.

4, The Personnel Commission may adopt rules of procedure for conducting a hearing pursuant to this
section that are not inconsistent with the procedures set forth in NRS 284.390 to 284.405, inclusive.

5, As used in this section, “Personnel Commission™ means the Personnel Commission created by NRS
284.030."

NAC 281,305 states, “Written appeal by officer or employee who claims retaliatory action was taken
against him or her.

1. A state officer or employee who claims a reprisal or retaliatory action was taken against him or her for
disclosing information concerning improper governmental action may file a written appeal pursuant to NRS
281.641 with a hearing officer of the Personnel Commission, The appeal must be:

(a) Filed within 10 workdays after the date the alleged reprisal or retaliatory action took place.

(b) Submitied on a form provided by the Division of Human Resource Management of the Departiment of
Administration.

2. The hearing officer may reject a form that is jncomplete or otherwise deficient as insufficient to
cormmence the appeal.”

NRS 281.611 states in part, “Definitions. As used in NRS 281.611 to 281.671, inclusive, unless the
context otherwise requires:

1, “Improper governmental action” means any action taken by a state officer or employee or focal
governmental officer or employee in the performance of the officer’s or employee’s official duties, whether
or not the action is within the scope of employment of the officer or employee, which is:

{a) In violation of any state law or regulation;

(b) If ihe officer or employee is a local governmental officer or employee, in violation of an ordinance of
the local government;

(¢} An abuse of authority;

(d) Of substantial and specific danger to the public health or safety; or

(e} A gross waste of public money.”

(AT TR >S AN ]
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APPEAL OF “WHISTLEBLOWER” RETALIATION UNDER THE PROVISIONS OF NRS 281.641

II, Whisfleblowing Activity

Plesse attach a summary which identifies or describes the improper governmental action, ns described in
NRS.281.611, that you allege was carried ont by a state officer or empioyee, including the date of the
disclosure, to whom the disclosure was made, and any state laws or regulations that you believe were violated,

The improper governmental action was In viglation of NRS 281.611.1{e) "A gross waste of public money” and
NRS 281.611.5{j} “Dismissal.” The action occurred on March 6, 2017 at the negotiation meeting with the
cansultant for Contract 3660, Bath NDOT's Assistant District Engineer Rich Bosch and Assistant Construction
Engineer Steve Lani approved extremely high labor rates that would result in excessive compensation to the
consuitant of approximately 500,000 to $700,000 on the $2.1 million contract. i disclosed this to Assistant
Construction Engineer Steve Lani on April 10, 2017 after hearing Governor Sandova) voice his concern with the
high cost of this contract at the Transportation Board Meeting. On May 5, 2017, 1 was abruptly dismissed from
employment with NDOT without warning or reason, Qther state laws that | believe were violated are NAC
625.510 Fundamental principles. {NRS 625.140) A licensee shall uphold and advance the honor and dignity of
the profession by maintaining high standards of ethical conduct. In particular, a licensee shall 1. Be honest and
impartial, and serve his or her employer, cllents and the public with devotion; and NAC 625.530 Relatlons with
employers and clients. {NRS 625.140} In a professional engineer’s or land surveyor's relations with his or her
employers and clients, be or she shall: 1, Act in professional matters as a fajthful agent or trustee for each
employer or client; 2. Act fairly and Justly toward vendors and contractors, and not aceept from vendors or
contractors any commission or allowances, directly or Indirectly,

I, Appealed Action

Please attach a summary which explains why you believe the action you are appealing was reprisal or
retalintion for your disclosure of improper governmental action. Please include:

) A chronology of events and facts which support your allegation that the nction you are appealing was
based on reprisal or retaliation for your disclosure of fmproper governmental action.

b) Documeniary evidence which supports your statements.

‘The action occurred on March 6, 2017 at the negotiation meeting with the consultant for Contract 3660. See
Exhibit A for the Memo summarizing the negotiation meeting. The negotiations were conducted by Assistant
District Engineer Rick Basch and Assistant Construction Engineer Steve Lani with the consultant {CA Group). An
excel spreadsheat was provided by CA Group showing the bulld-up of labar and equipment rates. NDOT's
practice is to pay the actual employee rate plus the federally audited company overhead rate. For CA Group,
they showed their overhead to bie 150.00%. Therefore, NDOT compensates the consultant 250% of the
ernployee base labor rata for each billable hour, A negotiation of labor rates did not occur at this meeting and
blanket acceptance was glven by the two NDOT employess, The CA Group personnel in attendance included the
proposed Assistant Resldent Engineer, Peter Booth. This individual retired from NDOT a5 the Assistant District
Engineer whose successor, Rich Bosch, was Involved in this negotiation. He also directly supervised aii District il
Resident Engineers at which time Steve Lani worked for him. The close working relationship of these 3
individuals brings into guestion their ability to remaln unblased and act fairly on behalf of the State. The NDOT
employees are well positioned to follow irt the former supervisor's footsteps upon thelr retirement from NDOT.,
They will, however, require their successors at NDOT to perpetuate the Inflated labor rates.

[ XA TN AR

000584

S R (5




The consultant was cantracting with NDOT to provide tonstruction crew augmentation for Crew 810 including
one Assistant Resident Engineer {Grade 40) and 8 Inspectors and Testers (Grades 30 and 33). The consultant’s
base labor rates were markedly higher than the comparable State positions and higher than the local industry
standards, in the case of CA Group's proposed Assistant RE, his base labor rate was approximately 86% higher,
He was over-qualified and over-compensated for the position of Assistant RE being that he retired as Assistant
District Engineer {Grade 45). Given that he was expected to support the Resldent Engineer (Grade 43) with little
oversight, the labor rate would still be 63% higher than the NDOT Resident Engineer on Crew 210, In broad
perspective, his labor rate Is even 24% higher than the Director of NDOT, The Inspectors and Testers labor rates
ranged from 25% to 60% higher than comparable NDOT positions.

Labor made up appraxzimately 90% to 95% of the overall contract cost, Of the total contract cost of $2,085,151,
labor was approximately $1.9 million. Based on the higher labor rates (dentified above, a gross overpayment
was approved to CA Group of approximately $500,000 to $700,000. An independent audit of this contract will
prove this. An audit of other contracts will prove that this has been occurring on most contracts, especially those
that are staffed or owned by NDOT retiress,

During the Aprll 10, 2017 Transportation Board Meeting, the Governor specifically questioned the high cost of
this contract. See Exhibit B for pages from the minutes of that meeting, | viewed this mesting from my office in
the Construction Division, | heard the concern of the Governor and listened to his questions and the responses
from the NDOT Director and District Engineer, | felt that the responses to the Governor's questions were
incomplete and misleading. | promptly went to the office of Assistant Construction Engineer Steve Lani and
expregsed my concern that NDOT was approving excessive labor rates for the consultant’s employees, He
dismissed that notlon and sald that these rates were lower than they have seen In the past.

Two weeks fater, on the afternoon of April 25th, | was told by my supervisor, Jeff Freeman, that my performance
evaluation needed to be done. | was about 2 hours away from leaving an vacation and felt this was hurried, The
result of the evaluation was “meets standard.” See Exhibit C for the NPD-15. There were two items that were
identified that did not meet standard. Of the 10 weeks that | worked in the Construction Divisien, | spent 3
weeks In In required conferences and training. ) was also tasked with helping write the Construction Manual
which involved an 8-hour working meeting almost every Friday with review and editing time during the week. |
was also askad on my third week to izarn anather employees job to take it over upon their retirement on May
5%, 1 worked very hard to fulfill these other assignments but was only left about 16 hours a week for 7 weeks to
do my job,

Upon the day | returned from vacation, May 5%, | was called in to Chief Construction Engineer Sharon
Foerschler's office along with Steve Lani as witness and abruptly dismissed from probation without any
forewarning. See Exhibit D for the letter. In that meeting, | asked if | could transfer back to District I to the
position | held for my first 8-1/2 months with NDOT since it was still unfilled. The Chief Construction Enginear
said that that was not an option that they had considered. Having me removed from employment with NDOT
was severe retaliation constderlng that all they sald was that they were disappointed. | believe that my
knowledge of their actions jeapardized their future plan and it was necessary to ramave me completely from
NDOT.

The Transportation Board Meeting on June 12, 2017 had more discussion on the high cost of consultants, See
Exhibit € for pages from the meeting minutes, Member Almberg Is the owner of a private engineering consulting
firm and Js experienced with setting labor rates. He was concerned that the overhead rates of the different
consultants ranged from 110% to 190% and that choosing the consultant with a high overhead rate would cost
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the state more, Governor Sandoval also questioned why NDOT would chose the high-overhead company, NDOT
did not have a good answer for that,

{ scheduted a meeting with the Director of NPOT which aceurred on July 14, 2017. The subject was to discuss the
concern that | had from the Aprif 10" Transportation Board Meeting, The Director, Rudy Malfabon, asked the
Assistant Director of Operations, Reld Kalser, to sit in on the meeting since he oversees the Constyuiction
Divisfon, ! discussed in detail why | was concerned about the high consuiting fees and specifically asked him if he
thought that a base salary of $168,000 seemed high for an Assistant Resident Engineer. He agreed hut said that
NDOT had fooked into this several years ago, | also explained to them that this incident was why | believed [ was
dismissed, Reld Kaiser said he was told that | wasn't a gaod fit. He slsa offered to speak with other District and
Division Chiefs so that my applications for rehire would not be rejected due to my recent dismissal from the
Construction Division.

The Transportation Board Meeting on August 14, 2017 had discussion on the exclusive list of consultants that
always seem fo be selected, See Exhibit F for pages from the meeting minutes, Member Skancke has bean on
the board for several years. He was very upset that the same firms seem to get all the NDOT contracts, NDOT
hands out a lot of maoney and it should be spread around fo all qualified firms and not just a handful, What |
have seen time and time again is that only those firms that are owned or staffed o a [arge degree with retired
NDOT emnployees will be selected for contracts with NDDT, These firms, knowing that they have the inside track
to NDOT contracts, sets their rates a minimum of 25% higher than industry standards,

A position for Resident Engineer in Dlstrict 11} was posted on Oct. 10, 2017 and | applied for It on Qct. 28%, | was
determined eligible and was ranked #1 on the list, On Oct. 31%, }iearned that the recruitment was cancelied and
a hew recruitment was posted, | again applied for this position on Nov. 3", The 2 week perlad was extended for
an additional 2 weeks and closed on Nav, 28", | was agaln determined eligible but this time the list was
unranked, | expected that my experience and success in this pesition would ensure me an Interview since the
number of applicants Is rarely at least 5 in Elko, It was on January 5, 2018 that the result was shown as
“Remaved per NAC 284.374.” This further indicates that reprisal by NDOT Is continuing against me for my
exposure and knowladge of the improper gavernmental action of a grass waste of public money.
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NEGOTIATION SUMMARY OF MARCH 6, 2017
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' Dogsusign Envetope ID; 1EB2799F-FU11-4832-4 7823424F2766

STATE OF NEVADA )
DEPARTMENT OF TRANSPORTATION

MEMORANDUM

March 13, 2017
TO: Reid Kaiser, Assistant Director
FROM: Lisa Schettler, Project Manager

SUBJECYT: Negotiation Sumimary for RFP 617-16-040 Construction Engineering Services for
Augmentation of Crew 910 to oversee the conshruction of Contract 3660,
Praject No. SPSR-0648(009) located on SR 648, Glendale Avenue, from
Kietzke Lane to MeCarnran Boulevard in Washoe Cotinty.

A niegotiation meeting was hsld at the NDOT District 2 Office in Reno on March 8§, 2017,
with Chad Anson and Peter Booth from CA Group, fnc. and Lisa Schetiler, Stephen Lani, Rick
Bosch, John Bronder and Pamela Kennedy of the Nevada Department of Transportation
(DEPARTMENT or NDOT) In attendance,

The DBE goal for this agreement has been established at one and one-half percent
{1.5%). R

The scope of services that are to be provided by the SERVICE PROVIDER was
reaffirmed by both parties at the outset.

The SERVICE PROVIDER shall provide one (1) Assistant Resident Engineer, one (1)
part-time Public Information Officer (PI0), two (2) Inspectors level IV, two (2) Inspectors
level i, four {4) Testers, and two (2) nuclear gatges. The SERVICE PROVIDER shall
also provide one (1) Registered Professional Archeologist and may provide a Cultural
Resource Field Monitar as required.

CA Group, Inc. is the prime consulfant and has teamed up with the following subconsuitants;
«  Construction Materials Engineers, Inc. (inspection and Testing Services)
= WCRM (Cultural Resource Management)
e  Taylor Made Solutions (PtO)- Certified DBE

The DEPARTMENT's estimate was §2,087,541.88 including labor and direct expenses.
The SERVICE PROVIDER's original estimate was $1 ,810,533-1 §

The negotiations yielded the following: .

1, Adjusted the augmentation staffing durations and level_é based upon current estimated
project construction and close out schedule.

2 Agreed egtimated overlime for the field staff should be increased to 35% to align with
the currently submitted contractor's construction schedule.

57%)339 Appraval of Agrsentents Qvar $300,000
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3. Reaiterated that hours worked by the Service Provider are as nesded to provide
sufficient project oversight and are at the direction of the Resident Engineer.

4, We determined the original straight-time hourly billing rates for staff proposed by CA

' Group were reasonable, however, the ariginal proposed overtime hourly billing rates
appeared to be high and calculated inaccurately. CA Group lowered the overtime
billing rates on average by $27.63 per hour.

5, The original fee proposal submitted by CA Group included only one rate for cultural
resolirce monitoring  staff, although thelr proposal included both a field monitor
approved as a Crew Chief by the BLM to work in the fleld and a Registersd
Professional Archaealogist to be available for oversight responsibilities and {o pravide
expertise when cultural resources are identified in the field by the Crew Chief. CA
Group provided two separate rates for the two positions in thelr subsequent fae
proposal with the field monitor position billable rate decreased by $42.31 per hour.

8. CA Group agreed fo reduce the monthly vehicle rate for field staff from $1,850 to
$1,700 per vehicle.

7. CA Group agreed to reduce the monthly cell phone rate for figld staff from $100 to §50
per phone.

B. We refterated the need for IPads to allow the fleld inspectars to access the Mabile
Inspector™ program and a computer for the Assistant Resident Engineer access to the
Fleld Manager™ Program currently used by NDOT. We advised CA Group that the use
of the Mobile Inspector™ pragram by field inspectors did not require a monthly data
plan. CA Group altered their fee proposal to provide technology equipment at a one-
fime lump sum rate rather than a monthly fee.

9, The final total negotiated cost for this agreement, including fabor and direct expenses is
$2,085,151.00.

Reviewed and Approved;

CaguSigned by:
%‘ﬁfm&or

NDO
Approval of Agraemants Over $300,000 -
S GBna Pageaﬂo$3BUUUb74
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Transcript of Nevada Department of Transportation
Board of Directars Meeting
April 10, 2017

on the motion. Hearing none, all those in favor please say aye. [ayes around]
Those opposed say nay, That motion passes unanimously. .Again,
congratulations to all those involved. We look forward to the successful
completion of those projects.

Let's move to Agenda Item No. 6, Mr. Nellis, approval of agreements over
$300,000,

Thank you Governor. There are three agreements under Agenda Item No. 6 that
can be found on Page 3 of 38 in your packet. Line Item No. 1 is with Granite
Construction in the amount of $684,900. This is for reconstructing and widening
Charleston Boulevard in the City of Las Vegas, at the existing 1-15 Inteechange,

Item No. 2 is with Diversified Consulting Services, This is in the amount of
$1,795,644.05; to provide full construction administration services including
professional and technical engineering services for Contract 3665 located on [-80
in Lyon County.

Lastly, tem No. 3, with CA Group is in the amount of $2,085,151 to perform
professional and technical engineering services for Contrast 3660, located on SR~
648 in Washoe County.

With that Governor, that concludes Agenda Item No. 6. We’d be happy to take
any questions on these three agreements.

Thank you Mr, Nellis, I guess just a little more detail on Contract No. 3.

Oh, I'll take that. Reid Kaiser is over at the Legislature still. This is for
construction management augmentation, In some cases, we still have a resident
engineer but their staff are spread thin through several projects in the region.
They need construction augmentation. The recommendation from the selection
committee is for and negotiation of the contract with CA Group to augment our
construction staff for those engineering technicians that do the testing, the
inspection services and administration on the contract,

Is this 1ypical, $2 million for 13-months?

We only pay what we actually use Governor, but it’s usually a negotiated rate,
which we—the Construction Division, when they negotiate those contracts looks
at the salaries of the individuals. They look at the overhead rates, which kind of
rolls up into the actual cost, We only pay for the hours of service used by those
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folks, for the efforts that they provide to manage the project. It could be that the
estimate might be high but we only pay for what we actually use.

Yeah, that’s a lot of hours to—
Yes.
~to get to $2 million.

Typically, what we see on construction engineering, it can be anywhere from 10%
to 20% depending on whether we do it in-house and what type of work it is and
whether it’s augmented or full adminisiration.

Governor, Thor Dyson. On this particular job with the Glendale job, just so
you're aware, it’s 2 24-hour a day job. For 24-hours a day, six or seven days a
week, we're going to need staff, nighttime and day time. Granite has every
intention of knocking out this job as quickly as possible. We’re going to be
staffing it and rying to kaock it out this year. And we can’t do it with the
resources we have, So that’s what you’re seeing,

Questions from other Board Members? Member Savage,

Thauk you Govemnor. A gquestion on Agreement No, {, Ii has to do with the
funding and the timing. 1 know this is the preconstruction phase, The overall
timeline and the funding—the funding notes say 2017, 2018, 2019, 2020,
completing in 2020. Are there actually four or three years of actual
preconstruction? And, what is the overall construction budget?

Il do my best to respond to that but [ might need some assistance from staff.
Johtn Terry is heading a AASHTO Committee on technical training this week.
The timeframe for the preconstruction services is less than that. We anticipate
that most of the work will be done in the first couple of years, to design the
interchange in Southern Nevada. The construction might need some help from
Rick, our Praject Manager, on the construction estimate,

Rick Splawinski, Project Management Division. That number is being developed
now when the project is in the environmental phase. The best number we're
sitting on right now is probably $3{ million. Again, carly or midway in the
environmental phase for that project. As far as time goes, this agreement
extending through 2020 is set up to be—td allow overlapping, multiple GMPs, so
the preconstruction services could be going on maybe for the last GMP while
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construetion had already started, Maybe even more so than what you saw on the
SR-28 Bike Path Project, where there was a small GMP while final design
contimued, There may be even mote than two GMPs where the preconstruction
services covered by this apreement would carry on until the very last GMP went
out,

That answers my question, because of the timing. So, the objective to start
coustruction is what year?

2019,
2019,

So, at a minimum, the preconstruction services will go through 2019, 2020 might
be an overlap year where the preconstriction services were still addressing the
final GMPs and then 2020 is with any good fortune, wouldn’t he needed for
preconstruction. The agreement would exiend that long if needed.

Okay. That satisfies my questions, thank you Rick. Thank you Governor.
Mr. Coniroller,

Thank you Govemor. I think part of the problem we're all having here is if you
look at Page 3 of 38, Attachment A, you look at the amounts over hete on the lefi
and the notes on the right, you see that there’s $685,000 for Item 1, $1.8 million
for [tem 2 and $2.085 for Item 3. Then you go read the notes and the first note for
Item 1 seems to say, well it says, the project consists of reconstructing and
widening Charleston Boulevard, etc. You read the note for No. 2, it says, provide
full construction administralion services and as we heard, No. 3 is for
augmentation, What it looks like, before you check the details in back, is [ike,
we're going to pay $685,000 for the yeal work and we’re going to pay $1.8
million and $2.1 willion for administration and augmentation. Then when you
check the real work under No. 1, it says CMAR Preconstruction Services. So, it
begins to make a liftle sense to me, but the way the notes versus the amounts
were, it looked like the tail was wagging the dog in that we seem to be, according
to those notes paying a lot for administration and augmentation and not so much
for actual real field work.

Once I got through the whole thing, I was satisfled and 1 was satisfied especially
with the answer that Thor Dyson gave and the other people here.  The
presentation was a touch confusing. Thank you.
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Mr. Controller, we'll try to do better on those notes because we get that point that
we could’ve been more clear in the notes so that it’s more descriptive of what the
actual contract is for. It was more of a~—for instance, in the first one, it’s more a
description of the construction phase which is not before you for approval. It's
the preconstruction services phase and that was not that clear unless you read the
back-up materials. We’ll take that in to consideration and do a better job in the
future on reviewing those notes to make sure that they’re applicable to what’s
before you so that you'll still have the back-up information but the notes are more
explicit about what's before you today.

I thought yon were just giving us a test.
Other questions or comments. Any questions from Southem Nevada, Tom?
None here Governor.

And just a follow-up Rudy, on No. 3, when you say that’s a maximum price, I
understand that, So, is Thor or somebody else scrutinizing those contracts o
make sure that the billings are good?

Yes, Governor. What 1 noticed is that, they have some additional staff in there if
needed. So, as construction activities occur on all of the district crews, Thor and
his Assistant Distriet Engineer for Construction, Rick Bosch, would determine
whether they can move staff around to save some costs on the construction
management of the project. We still want 1o just meet all the obligations for
oversight of the project to make sure it’s done correctly and paid correctly.
Definitely, Thor and his staff would manage that part of it and make sure that
they’re aware of any costs. They need the back-up from the consultant, if needed.
There’s about four positions that are “if needed’, There’s a core work group of
about six individuals with those four if needed. They manage that, Govemor, on
a day-to-day basis and stay in touch with the NDOT staff that are assigned to the
praject that are going to be augmented with the consultant.

I dont’t yuean to be nit-picky, but there’s 80 hours in there for a PIO, outsourcing a
PIO.

Yes, and I’m sure Thor is going to say, there’s so many businesses along there
that we want to have more direct outreach with them. We've really strotched our
PIO staff in the North, thin with some of the duplicate responsibilities during the
legislative sesslon, Obviously, Sean will be back after the session, he’s roaming
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the halls all the time at the Legislature. Thor if yon want to kind of address that, 1
know that it has to do with the extensive amount of public impact that we're
going to have to traffic and business owners along this stretch,

Thor Dyson. Governor, we've got & lot of businesses along Glendule there, a lot
of very important businesses and we want to have very timely and fluid
coordination and communication with the subcontractors, the business owners,
emergency management, fire/police, that kind of group there, We also have some
other projects in the area. RTC has their Fourth Street job, it’s a $38 million
project to really completely redo Fourth Street. 'We’ve got our other project with
Kietzke, the safety praject you had seen earlier, There’s a lot of things happening
in that area and an upcoming Kistzke project, safety project for the next year.
We've got one now, We've got one coming vp. We've got the Fourth Street,
we've got Glendale.

This is a pretty serious project involving a lot of business owners and we have
found that we can eliminate a lot of complaints, hiccups or whatever you want to
call it on weekends, nights because it’s a complicated project. Ii’s a very—it’s a
massive overhaul. We're going deep. We're going down a couple of feet. I
know business owners have come in and talked to me already, Maverick wants to
start doing some development. There’s other potential development going on.
They’re coordinating as well, with our project managers right now and we need to
have this coordination,

We also spent a lot of time, PIO hours on the I-80 design-build when we were
shutting and closing interstate ramps and affecting businesses owners throughout
Renc. It’s money worthwhile, It really has value and it can really reduce a lot of
headaches.

I understand that. As I said, I don’t want to micromanage this. Also, Taylor
Made Solutions is the subcontractor, which we have no real control over and they
speak for us. They're poing to be representing the Nevada Department of
Transportation in the State. I just want to make sure that they’re familiar with all
of that and make sure that they’re conveying the correct message. I'm not being
critical of the expenditure, it’s more that we have our PIOs in house that know the
drill, When you start to outsource that, I wonder if they're as familiar with the
processes and procedures of this Department.

So, this particular subcontractor, Kathleen Taylor, they have done this before for
us. Many years ago she was a former employee for the State of Nevada, for
43
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NDOT. When they go to attend, or when they go to do a press release or talk with
business owners, they’re involved, they’re in all the contractor meetings, the
coordination meetings, They are acutely familiar with every step of the
contractor’s operations. Then they put that together. Our PIO as well as our
construction people, the district administration, we will review what's being
kicked out to make sure we have quality conirol and that the message being
worked on, presented and then submitted and distributed out to all those affected
is the accurate one. We take that very seriously, 1 hate to cry wolf and the wolf
never shows up.

This is a tough project. We're prepared to go to hell and come back for a good
purpose. We'll do it.

1 appreciate your being blunt. Imean, as you appreciate and you've said, Kietzke
Lane may have the highest concentration of small businesses in Northern Nevada
or pretty close. This is going to affect a lot of folks” livelihoods, This has to be
done right and just while I'm on that, I say amen to what Member Savage said in
terms of this road being a Cadiflac now. 1t is time to turn it over and to relinquish
it and for the County to take that, 1t will be, not in as good of shape, the best
shape that it’s ever been.

8o, it’s the City of Sparks and we’ve talked to them in the past over the last 10-12
years, there was a lot of interest in refinquishing the road and them accepting it,
Then the recession hit and things kind of got difficult for everyone involved. The
road is still in NDOT’s purview and responsibility. There are a Jot of big, major
businesses, Caterpillar, Cashman, Granite Construction happens to be on that road
as well, ’

Why aren’t they doing it for free then.,. [laughter]

There’s a lot of businesses, not just along Glendale, but the side streets, including
some of my resident engineer offices we rented, It may not seem like a lot of
small businesses on Kietzke, but we want to be very careful and very clear on
how we're doing things. We want to be very communicative, If we’re not
communicating enough, if we're sick and tircd of communicating, then we need
to start communicating more. We'll do that through ouwr PIO Group and well
monitor it closely with our personal PIOs with NDOT overseeing the consultant
PIO.
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I have complete confidence in you all. Tmean, you do a great job. My point was
more akin to what Member Savage said is, you know, obviously, historically,
these were state highways and time has moved on. Now, essentially we are
subsidizing the local governments in terms of improving and maintaining these
roads. That was part of the conversation that we had before in terms of puiting
them up to pristine condition and then relinquishing them because they are local
roads. Again, that’s probably more of a political statement than anything else, but
I just want to make sure that this goes smoothly. You mentioned some of the
biggest businesses in Washoe County are going to be affected by this. 1
appreciate your hard work,

Thank you.

Ali right, other questions or comments with regard to Agenda Item No. 67 M.
Nellis, do you have anything else?

No, Governor, that concludes Agenda Item No. 6,

If there are no further questions or comments, the Chair will accept 2 motion for
approval of the agreements over $300,000, as presented in Agenda Item No. 6.

So moved,
Second.

Member Savage has moved for approval. The Controller has seconded the
motion. Any questions or discussion on the motion? Hearing none, all thoge in
favor, please say aye. [ayes around] Those opposed say no. That motion passes
unanimously. Let’s ntove on to Agenda Item No. 7, Mr. Nellis,

Thank you Governor, There are two attachments that can be found under Agenda
Item No. 7 for the Board’s information. Beginning with Attachment A, there are
four contracts and five emergency contracts on Pages 4 and 5 of 17 in your
packet,

The first project is located on US-93 in Elko and White Pine Counties, for chip
seal and seal coat. There were two bids and the Director awarded the contract to
Sierra Nevada Construction in the amount of $883,007.

The second project is located on SR-~445, Pyramid Highway in Washoe County to
construct acceleration and deceleration lanes. There wete four bids and the

Director awarded the contract to A&K. Earthmovers in the amount of $694,000.
45
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as described 10 WRS 284,337 and NAC 284.470

1. Employce Name: Last  Bronder First Jolm Infgal N
2, Cllass Titler  Monager |, P.E, 13, Empinyes 1D #: 60088
4. Dept/Div/Section:  NDQT C040 Construetion 5. Date Evaloation Buet 516417
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* 1 g mting of *Does Not Meet Standands” is given, another cvaluntion most be completed wilhia 90 days, The ratdng may affect
adjusunents in salaty based on merit (NAC 284.194),

Rater's Pelated Name: Jeffrey Freem
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2
¢, Emplayee Signature: %’" VZ ﬁ/u'w/g/‘-/ Date evaluation retursed to supervisors 7/20¢/17

£3. Apppinting Auilority Review: ﬂ.ﬂ‘.ﬁsgmc_N Disngror (Comteny Reguirgd) )
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Employee Evaluation & Development Repori — Page 2

Emplayee Name: gg“s‘!eff Firgt) | | (initigh

Buployee D 270 52 ¢~

semerical rting of 1 =DMS; 2=M8; or 3 = ES o each Job clemen in column (A).
Please note that whole namber rafings are wsed, not fructions, to vate individual job,
eferirents,

{14. Jub Kleeents { Transfer from Employee Work Performance Stndardy Form and provide]

(A)
Rating

(B)
Weighted
Value

{C
Weighted
Rating

Jab Etement #1: Supervise und tmin the Constructability and Project Scheduling
Stafl"and assign tasks to accomplish Division responsibilities und Department
poaly,

td

15%

!

[R‘b Etement #2: Review plans, specifications and special provisions for
aceuracy, completeness and construclability providing recommendations ay
needed. Caleulate Liguidated Damages, Construction Engineering Budgel and
Uscr Costs for all comstruction projects.  Actively assist the Project
Coordinators in answoring contractor questions submitted during the bidding
period,

10%

Yoh Element #3: Manage the Division’s scheduling program. Generate Time
Detenmination Schedules (TDS) to determine working days, Manage the
lscheduling teaining for the Resident and Assistant Resident Engincers on the
Department’s latest version of scheduling software. Analyze costractor
schedules for compliance with eontract documents and assist with resolving
conlractor scheduling issues in a timoly manner.

10%

Sob Blement f#4:  Attend varous mcetings including Project Status,
Dosign/Construetion, Cost Risk Analysis and Value Enpineering.  Utilize
information and decisions made in these meetings ta prioritize workload and
implement changes to programs end contract documents as recommended.

10%

Job Element #5; Berve as an active member of the Bid Review Analysis Team
{BRAT).  Analyze contraclor bids for complisnce with Dapartment
vequirements for responsive bidders and provide recormmendations for awaid
of all construction contracts. Inform the Resident Engineey of puotential
coniraciual Issucs discussed ot the BRAT meeting.

5%

LToh Element #6: Manage Post Construction Reviow Meelings and ensure reports
jare penerated with findings and rccommendations.  Generste Semi-Annual
reports summarizing findings and recommendations for implementation on
future projects.

%

Yoh Element #7: Manage the tracking of contract modifications to identify
field issucs and resolutions for fisture construction contracts,

%

Job Element #: Gonerate and manage the travel budpet for staff,  Assist the
Chief with budpetary tusks including Construcdion Engincering cost
estimation for prgjccts to meet the Department’s Performance Measure target.

F ]

5%

ab Element #9: Assist the Chief and Agsistant Construction Engineers on
| chcia] prajects ay assigned,

5%
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Employee Evaluation & Development Repert - Page 3
Employce Name: (Last), [ girgt)}q | [ (Inifial) ]
Employee 1D A: LK .

i, Joh Elements (Transfer fram Bmployee Work Perfoouance Standanls forin and provide (A) ") {C}

a nuneerical taiing of § = DME; 2+ MS; o 3 = BS for onch job clement in columa (A), Rating Weighted Weighied
Jease note thiat whole number ratings are gsed, not fractians, to rare bulividual job) Value Rating
fomenis,

ob Etement #10: Communication 2 10% 2

Job Elemend #11: Teamwork, 3 10% 2

Job Element #12: Responsiveness 2 10% 2

Gyernit Rating (Scale: 1in 1.50=DMS; 1.51 ta 2.50 = M§j 2.5] to 3 =ES)
(d “does not meel standards” vating may qifect adpotments based on merit (NAC 284,194) 183
Anothar eviliatian must be completed within 90 days (VRS 284.341).

15, Rater's Comments: (4 “does noi meel standards” rating for any job element gust include a detabled explanation of the deficioncres.)
[folin, You have been in our office for a couple of months nd 1 appreciate your help, and thaak you {or volustcering to step up for the!
lconssiltant sidde. | bave piven you n balow standard in a couple of critical preas, First one was the plan ruvicws.  Your section while seld
sufficiont could use the help 1o Tighten their Jond snd you will not be able to fully undersinnd whal they dourtit you do 1 as welt, The second
aren 39 in the post constrection reviews, it was agreed wpon o allow you and Mark some time prior to looking into the review process, that
1{me hiny possed and we heed to have you focus an this 1 have nol seen much injeraction and if you do nat initine the Interastion it will not
huppen,
16, Development Plan & Suggestions: (The supenvisor will address how the emplayee can enhance perfornanve and achicve standards;
indizates reconmendativn for further development cod training  This section shall be discussed with the employee.)
{ense work ont the following arens, We need to develop a method for the past construction reviews 16 become & useful fool, the fafbrmuation
is ot being caphired in the néview and then kansferred back 1o Design, Mpnageaient is here to support chuange to the post construction procesy
nd will help you if you would like, but we feel that you can crente the change. Please schedule time with Mark to begin looking nf the
rocesy and togetber develop a plas for improvemmt, please report back (o manugement on your plan once you bave developed it.  Alsol
fepse iningrate into the constructability section, take 2 praject or two from the heginning und Jeam (he catire process, sk down with the
scelion on 1 regular basis to find ont what they nre working on and what help they need from you, jusap into the round table discussians when
ou see they are workiog with a desigeer on e praject. As the Constrzctnbility manager you should have n couple of project thal are yours aj
ay one lime, #nd you should be fumiltar with nll projects, know the leams, know the dates, and have an iden of the major issue on sy praject.
17, Mesit Award Progran (Provide Wformation o employes relating tn the Merit Award Program esioblivhed in ¥RS 285 020,) Please
leheck method(s) used;
[ Employee Handbaok JX(smu Hunun Resource website: £ Other {List details)
bup.fhenygovs

B T T

Distribution: Criginal to Division of Human Revouree Management; Cepy to Apency; Copy to Bmployee NP5
Rev. {11415)
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DISMISSAL LETTER DATED MAY 5, 2017
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STATE OF NEVADA
DEPARTMENT OF TRANSPORTATION
1263 5. Stewarl Street
Carson Cily, Nevada 889712

HHAN BANDOVAL RUDY MALFABON PE Quzctar

Govemor

(LR B AN N

1o Raply Salerip

May 5, 2017

Tobn Bronder
Manager |

45 Desert Willow Way
Reno, NV 89511

Rejection of Probationary Bmmployee
Dear Mr, Brondet
This letter constitutes notice that you have been rejected from probationary status in the

position of Manager 1 at end of shift, today, May 5, 2017. This notice is provided in
accordance with Nevada Administrative Code 284.458.

)//45%2/”

Sharon Foersch
Chief Constmction Engineer

w0y kel i
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EXHIBITE
TRANSPORTATION BOARD MEETING MINUTES
PAGES 18-20 OF IUNE 12, 2017
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Martin:

Terry:

Martin:

Temry:

Martin:

Terty:

Transeript of Nevada Department of Transporiation
Board of Directors Meeting
June 12, 2017

Mr. Terry, on these job order contracts for this type of a situation with Stantec
that we're talking about on Item No. 3, CA Group, Horack, and Kimley-Horn,
aren't the job orders put out as a small RFP to the three [irms and a proposal on
each one of those job orders individually?

Yes. Again, John Terry, Assistant Director Engineering. Yes, that is cowmect,
although we could group a few of them. These are relatively small profects, but
yes, they would be for individual projects, but we may choose {0 group a couple
of them together and put one out for, like, three—one out that has three small
projects with our eslimated, you know, $200,000 fee, and we'd put it outt that way
and then negotiale with the selected firm on the group of projects. So, yes, it
could be individual projects or we could group a few small ones together.

But my point is, is that no single job order contract is jusi simply handed to one of
these vendors withoul a RFP being issued,

Right, il's a refatively quick and shor{ competition between the three for each of
ihe task orders.

Okay, thank you. I just wanted to clarify that, The second point is, is that on Item
No. 2, we have a $600,000—basically, the same thing, a job order coatracl on an
on-call basis for biological and support services. I want 1o go back to the agenda
for—in May, we just issued 2 $1 million confract to HDR for a very similar
wording, very similar scope of work, Why is it that we need 1o have HDR at ]
million and each one of these firms at $600,000 or $200,000 each, however you
want to put it?

Again, John Terry, Assistant Director Engincering. There is some overlap, bui
really vot much. The contract with HDR that was in last month's, which was an
update to add another year to their contract that's been going for a while s for our
mujor projects, mosily our major projects in Southern Nevada to do almost daily
biological support for those construction contracts. Again, the big ones, and have
a biolopist almost an-site every day that major construction activity is going on.
This on-call one is to assist our stwff with both the desipn phase, the pre-
construction phase, and just an audit during the construction phase of our medium
and smaller projects, as well as our encroachment permits and other things that
are happening across the state,

5o, while there is some overlap, they are different rales. These are much smalier
localized projects that ate done on just an on-call and an audit basis. So, there is
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Martin:

Sandoval:

Almberg:

Terry:

Almberg:

‘Transeript of Nevada Depattment of Transportation
Board of Directors Meeting
Jime 12,2017

gimilarities in that we want a biologist, but that's kind of where the similarities
end, and the other one is our major project, everyday activities, and these ave
more our spot activities across the state.

Qkay, thank you, I just noliced that the wording was very, very similar in the
description. So, that's why I was asking the question,

Thank you. Any other guestions with regard {o Agenda Htem Mo. 47 Mr.
Almberg,

Thank you, Governor.  Actually, a lot of the questions were identicsl questions
that have already been asked, so J think we're on a lot of the same page here. So,
the question that brings up now is, which has been discussed, is in—on Page 16 of
Ttern Nn. 2, 16 of 50, No. 2 there says confirmed that they were competing for two
other firms for cach request for action—or approach. So, what makes that
selection? We've narrowed it down to the three based on qualifications. Now we
come back in, and the thres compete for each individual job, and whal becomes a
selection on that job? Who's awarded that?

I may need some help with the answer to the question, a very simpte, almost one-
page proposal, who do you bave avaifable to work on this job, maybe a little bit
about the scope, and a small selection committee makes that selection, and we
execute the contract. So, ii's very much, a very shortened version of our bigger
selection process.

Well, T mean, 1 think thai's a good answer. 1t comes back, in a sense, who's
available and who has the people currently that can assist us in here, [ was just
trying to verify iF il was something that came in now and that we're putting a cost
proposal to that says, hey, what's your cost 1o do this, and P'm going to select a
low bidder. But that’s not the case, You're just coming back in as who's available
and who functions there,

Aund so, the one last question, going back to what the Controlier started about, 1
had that same concem when we had overbead rates going from 110%all the way
to 190%. Your response to him, come back and eluded that their pricing comes
back fairly similar, It's just showing up as in potentiatly how their wages are to
their employees is making & big differcace in their overhicad rate, And so, my
question is can we, as the Board, sce their hourly rates, because this is a situation
where they should be providing us strictly their hourly rates. We have no specific
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Terry:

Almberg:

Tewry:

Almberp:

¢ (

‘Transcript of Nevada Department of Transportation
Board of Directors Mecting
June 12,2017

scope 1o il. So, all at this point in time that we can compare, it's an identical scope
of work fram all three things,

Again, John Teryy, Assistanl Director for Engineering. You probably—if you
want those, we can get them fo you. Because these are going to be small
procurements, probably very few of them would be over $300,000. Tt would just
be in the informational iems, but, you know, we could provide that information if
the Board desires, But we will have that when we negotiate the contract, you
know, the rates for each of these firms. Bui in our normal business, unless they
were large contragts, which these aren't agticipated to be, they would just show as
informational, but we ceriainly have that,

Yedh, 1 petsonally would like to see it just 1o come back in here, because, you
know, the first thing thal pops out is this big discrepancy of 190% to 110%. You
know, are we getling the same value, you know, for the company (hat's working at
190% overthead. Are we only—get 1,000 hours out of them, and the company
working at 110%overhead, are we going to get 1,500 hours out of them. And so,
the overhead doesn't help me yolate to potentially how much work we'll be getting
out of them.

And maybe if T could just clarify one thing. There's no way differences in salaries
are going to make up the difference between 192% and 110%. That is a huge
discrepancy in ovethead rates. Usually, it's between a few—ithey're all around
140% to 150%, and, you know, it sort of evens out. That is a big discrepancy, and
1 just want to clarify I don't see any way that that's going to be accommodated,
The one with the higher overhead, we're going to pay more money.

Well, I mean, I've had this conversation in the past with Mr, Hoffinan, and, you
kmow, I keep trying to grasp the concept of what this overhead rate is and how it
relates to the work that we're getting out of them, and what 1 expressed {o Bill in
the past and what my thought is, if all things being equal, alf things being the
same quality of people, same quality of equipment, everything clse, but we have
an engineering company that chooses to lease their office space at the bollom
floor, and we choose to have a company that leases space at the top floor. One
will have & very high overhead mie compared to the other. And so, I'm not
interested in coming in here and spending state monies for somebody that has a
nice view from their office, and T just want it to be something that's controlled,
that we're sware of this.

9
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Terry:

Almberg:

Sandoval;

Terry:

Sandoval:

Terry:

Sandoval:

Nellia:

Sandovel:

Knecht:
Sandoval:
Almberp:

Sandoval:

Nellis:

Transeript of Nevada Department of Transportation
Board of Directors Meeting
June 12, 2017

And we can make you aware of it. 1 would say often times, the higher overhead
rate fions typically tend fo be more specialty firms, especially geotech and
specialty traffic firms, and the more genera firms tend to have the lower overhead
tates, not just where their offices are located, but I just wanted to make clear that 1
wagr't saying that we'te going to get the same rateg butween a firm with 192% and
110%. That's not going to happen. So, we need to negetiate those fairly.

Allvight, Thank you.

Mr, Terry, I just want to make sure I'm clear. So, you know, I know you can’t
commit now, but are you saying it's anlikely the 192% will get the work?

Mo, sir, T did not say that. In my opinion, we found them fo be qualified. They
will compete fairly with the other firms for the work, ‘Will we pay a litile bit more
should we hite therm, 1 believe we would.

That begs the question Is if it's the same work, why would we pay someone 192%
versus 110%9

Yeah, their people, theic prapasal, yeah. I don't have a good answer for that.

Okay. All right, any other questions, Board Members, with regard to Agenda
Item No. 47 Mr. Nellis, anything else you wanl to present on that agenda item?

\
No, sir; that concludes this agenda item.

If there are no further questions, the Chair will accept a motion to approve the
four agreements included in Agenda Item No. 4,

Move.

Controller has moved for appraval for those agreements. Is there a second?

Second.

Second by Mr. Almberg., Any questions or discussion? And again, Ms, Munoz,
very well done, really enjoyed your preseutation, All those in favor, say aye.
[ayes around] Opposed, say no. Motion passes unanimously. Let's move o
Agenda Item No, 5, Contracts, Agreements, and Seitlements, Mr. Nelljs,

Thank you, Governor, and again for the record, Roberi Nellis, Assistant Director
for Adminisiration. There are two attachiments under Agenda Item No. 5 for the

20
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EXHIBITF
TRANSPORTATION BOARD MEETING MINUTES
PAGES 16-17 OF AUGUST 11, 2017
(MEETING ACTUALLY OCCURRED ON AUGUST 14, 2017
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Malfabon:

Skancke:

Malfabon:

Skancke:

Transcript of Nevada Department of Transportation

Board of Directors Meeting
Aupust 11,2017

Sahara BRT,

And the yeason why I ask is that the Tiger Program has been very successtul
across the country, and 1 think the more that we can support the Senate’s version
of the Tiger appropriations than the House or the Administration, that bodes well
really for—bodes really well for small states like Nevada, We can compete.

Member Skancke, I think also RTC Washoe won one for—is that the fourth
[inandible] yeah, so, another Bus Rapid Transit project. So, I think that whenever
you see the MPOs win one of those awards, if's helpful for the entire state, 215 you
pointed out.

Yeah, the Tiger Program has been very successful for smaller states like Nevada,
So, if we can suggest to our delegation in both houses to try and keep the Senate
version of this when they go to conference, that would be very helpful to our
state. The second thing that [-—as you can imagine, you know what I'm going to
bring up next, is a couple of these contracts. The one is the 1-15/215, and then the
other one is the I-15 Tropicana Interchange. And just so that you all know, I'm
not letting up on this anytime soon. I'm here another five months, and Tl stay on
it five more months unless the Governor has the willingness to appoint me to
another term. 1M keep my fingers crossed. But I have a [laughter] I try to,
publicly. Anyway, I just have a—I'm trying to keep it together here. I'm sorry. I
just have real difficulty with how this whole thing is awarded, and so what I'd like
to see is—I'm golng to try to ask for this information a different way, because I'm

) getting my fingers and my hands around the Shell game, and the Shell game goes

like this. ‘This month, 1 am the prime. Next month, you're the prime. Next
month, they're the prime. Next month, they're the prime, and then we're the subs;
they're the subs; this is the sub, and that's got to stop, Rudy. It just has fo stop.
This is—to me,. fhiis just is not right. It is not right, and I dou't know how we fix
it, but I think we ‘have to fix it. There are the same companies that are getting the
same contracts, and it has to change. And so, the fact that you're trying to do it,
I'm going to tell you that's great, but I'd Jike to sec a whole new list of names next
month and the month after that, and the month afier that, We're cherry-picking
the same firms, aod you're all going to disagree with me in the Depariment, and
that's fine. I've been around this for 31 years. This is not my first rodeo. I've
represented a lot of these companies, I know how this deal is done, but if we
don't start gefting some new names at the top—my phone rang off the hook all
weekend, [ took cight calls, and I didn’t want phone calls on a Saturday and a
Sunday, but we've got to change it or there is going to be mutiny, Pm just telling
you. The engincering firms that are not even being considered are not happy, and
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Transcript of Nevada Department of Transportation
Board of Directors Meeting
August 11, 2017

we—¥ went through the minutes from last month, and I'm going to say it again,
We hand out a lot of dough, and we've got to spread this money out across the
board. You cannot tell me that on these contracts, that the same firms are chosen
every month. So, I appreciate what you've said today, but it has to change, So,
actions speak louder than words, and I'm talking to everyone that deals with this
issue. And if 1 see the same names again next month and the month afler that, I'm
going to put you all on notice, I'm going to call it oet. [ have a fiduciary and
moral obligation to change this issue, and if my colleagues on the Board disagree
with me, then I will be happy to step down, and I wil} take this issue in a different
way. But if we have the same names next month and in October and November
and December, I'm going to bring it up, 'm just letting you know, Idon't know
wha's on these selection committeés. I don't know how these things are picked
and these companies are picked, but you cannot tell me—I'l repeat what I said
last month. You cannot tell me that there are other firms that are not qualified for
these jobs. You cannot. So, I want to know what the solution is going to be, and
I'm going to Jook to my colleagues. If I'm out of line, tell me publicly today, and
then I'l shut up, but this is month afier month, after month, and 1 don't think it's
your fault, I don't care who's to blame. I'm not into blame. 1 want responsibility.
So, next snonth, I'm going to make a request that there are some new names at the
top of these lists, and if they're the same names, T will be in this chair, and I'm
going to tell you I'm going to bring it up. Is that fair? If it's unfair, then tell me,
or you can pull me aside after the meeting and say, "I think you're out of line,"
But { will bring it up month after month. So, I'm just giving you all predictabifity,
okay, 'so you know where this one Member stands, 1 can't speak for the other six
Members of the Board. So, if you waat to call me and tell me what the solution
is, I'm happy to have that conversation privately, but it's got to change. We have
to fix it, because I don't want any more phone calls on weekends. Happy to {ake

phone calls. That's not the point, but it's happening more and more frequently,

and these firms are afreid to bring it up because they're afraid they're never going
to get another contract again. So, let's change the way we do it. Let's make sute

that we are doing 'the necessary things that have to be done, and lfet's open up the

door to some other firms o compete for these projects and get, across the board,

access 10 the amount of money that we produce and we invest in the state, Thank

you, Governor,

Thank you, Tom, Any other questions or comments from Board Members with
regard to the Director's Report,  All right. So, I would suggest, Rudy, that you
take some time to sit with Member Skancke and perhaps go through some of
those issues.
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ORDR
Payl H. Lamboley

575 Forest Street, Ste. 200
Reno, NV 89509

Tel. 775.786.8333

Fax 775.786,8334

Email: phiamboley@aocl.com
Hearing Officer

STATE OF NEVADA
DEPARTMENT OF ADMINISTRATION
HEARINGS DIVISION

BEFORE THE HEARING OFFICER

In the Matter of

JOHN BRONDER
Employee - Appellant,

and APPEAL NO. 1802330-P3 L
NEVADA DLPARIMENT OF
TRANSPORTATION

LEmployer - Respondent

B o

e~ —————— e L

ORDER ON PRE-HEARING PROCEDURLS AND HEARING DATIL

A, Background.

This case was Initated by Employee JOIN DRONDER (Bronder), as an appual niJ

whistleblower  retahation condnet by Tmploser NEVADA  DEPARPVENT Oll!
TRANSPORTATION (DOT),

On May 5, 2017, DOT informad Bronder thit he wag tesminated

In October 2017, an employment rcetuiiment position wis posted by DOT, for which
Bronder applied,  The posting wax later cancelled,

In November 2017, an employment reciuitment position was posted by DOT for whieh

Bronder applied. {0 response 10 his application, Bronder learned on January 5, 2018 thal he was

“removed per NRS 284 3747 from active ehgible list for cmployment.

ORDER ON PRE-HEARING PRUCHDURES AXD HY ARING DAL !
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1 On January 16. 2018, Bronder timely {iled appeal of his remaval from eligible tisting under

2 | NRS 284,374 based on whistleblower retaliation provisions of NRS 281 641

3 On Jamsary 31, 2018 NDOA appointed the undersigned ta act as bearing officer (HO), who

:l afler conflict review aceepted the assigmunent

; ; B, Pre-Hearing Conference,

7 : On February 13, 2018 the HO proposed a pre-hearing conference with the Parties 1o review

8 procedures, discovery/oxchange of informarion. exhibits, wilnesses. confidentiality, uand
9 ‘. Jdate/timeftocation of hearing.

ioi Thereafter, the Partics decided a pre-hearng conference was not desired, but did on March

. { 12. agree to hold a hearmg on the mesits of the appoal on May 31, 201% starting ot 9:00 AM at the

2

:; ' offices of NDOA Heuring Division, 1050 £ Withams Street, Ste. 450, Carson Cily . NV,

i C. Pre-Hearing and {{earing Procedures.

15 Consistent with the NDOAs Maweh 15, 2018 Notree of Appeal and Order to Appear, the
16 ; Dllowing pre-heang and hearing procedures are adopled and ordered as follows:

!
17 1. Discovery/Exchange of Evidentiary Materinls.
1% i I is sniieipated that all discoverv/exchange of ovidentiary materials deemed relevant,
i

0 1 material and necessary by the Parties for the proteation o rights and responsibilities. prepa ation
3

’ji and pr preseptation of their respective interenis at hearing should, and shall. be completed on o
- I before Friday May 11, 2018,

7 II 1. Motions ~ Geperally Wivfavered and Limited.
24 a, Discovery~related Motions: Discoveny mohons shall be promptly filed and served, and
3 opposed within five (5} calendar days afier seivice date, o permit tmely consideration und
% resolution before close of discovery on Friduy, May 11, 2018, Dscovery-relaied motiony shall
27

o, 3 . > . \ 4 .
E include certification that parties in good faith conferred to resolve issues. Such monons may be

. decided on the pleadings, or upon conlvience With counset, by the HO,

&

ORDER ON PRI HEARING PROCEDURES AND HEARING DATEL 2

00usys

000613

r e — — e

P

SRR ESETT TETT v T 7 wx




[

Lo~ T ¥ " - R W

o o= o

oy
~ o

+ Depurtment of Administration, Hearing Division, 1058 E. Willlams Streef, Ste. 450, Carson

. exclusionary rules will apply,  Reguest that hearmg he reported, will be at requesting Party's

~

b, Non-discovery Motions shall be {iked and served on or before Friday, May 18, 2018,
and promptly opposed within seven (7) calendar days after service date. 1o permit timely
consideration and resolution before or at hearing on Thursday, May 31, 2618, Motions in Limine
shall wmelude certification fhat psrties have in good faith conferred to resolve sssues. Non-
diszovery-telated motions wway be decided on the pleadings, or upon conference with counsel, by
the 1{O,

3. Hearing Schedule and Procedures:

a. 1tearing on the meris pnder NRS Chapter 284 and NAC Chapter 284 will be begin on

Thuvsday, May 31, 2048, at 3:00 AM (PDT), and may be continued if needed, at the Nevada

City, N¥, unless another Jocation is set by the Parties and [10,
h. Conduet of the hearing wilt by informal but not without procedural or evidentiary
structere. Testimony by Partics andior witnesses at the time of hearing shall be given under oathi in

person, unless otherwise agreed o allowed for vause to be given by telephone.  Witness

expense ot may be shared expense of the Partics,

e Ovder of hearing praceedings will be (1Y consideation of prelimmay mauers, (21
apening statenients by (a) employver and (b1 employee gnay reserve), (3) ciployer case in chict,
with cross-esamination, (4) eoploy ce case in chief, with cross-cxammnation. (3) parties” rebuttal
gvidence, and (6) clasing mguments by (a) emiployer and (b) employee, with (¢) final closing by
eraployes.

d. Pre-Hearing Statements, including Iists of witness and cxhibils, shall be exchanged by
the parties and provided to the HO 9n or before thursday, May 24, 2018, Coples of any
pleadings, orders, documents, exhibits, runseripts. governing statutes or applicable Jegal wuthoritics

rehed upon must be included  Clear statements of (1) jurisdiction/applicable lasy, (2) clainss o

ORDER ON PRE-HEARING PROGCEDURES AND HEARING DATL 3
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. anticipated testimony. For expert testimony, a Party shall file and serve documents establishing

causes for action, (3) defenses, (4) statement of issuces, and (3) specific relief requested must be

included,

e, Lists of witnesses, excepl for rebuftal witnesses. should include a brief summany of]

the qualifications to teslify 4s an expert on a ghven subject.

f. Scheduling of witnesses for purposes of accommodation and hearing dme management
should be jointly reviewed and determined by the Parties prior to hearing if possible

g. Copies of exhibits to be introduccd at hearing and included with Pre-Hearing statements,
should be pre-marked for identification, e.g. Eniployee, EZ 1 or Employer, ER-1

h. If agreed, the Parties may provide a Stipulation for Admitted or Uncontested Facts
and/or Capies of Joint Exhibits with the Pre-Hearing Statements, pre-marked as Jt -1 cte,

I Subpoenas to secure the attendance of a witness may be issued by the HO upon timely
request and consideration of uny opposition to ssuance. H

j. Continaance or postponement of scheduled hearing dates/times ordimanly will not be
granted except upon good cause shown and/or stipulation by the Parties,

k. Decision and Report on the merits of dispute(s) will be based on the evidentiary record,
and any decision thereon, pursuant 4o and as 1equired by NRS Chapters 281 and 233B, and NAC
Chapters 281 and should be timely rendered and served after the hearing, unless delayed by post-
hearing briefs or ather good cause,

D. Miscellaneous,

Communications may be made by email, facsimile or by US mall with copies to other counsel
Customary rules and resteletions on ex parte cominunications with HO shall apply,

Should any issucs arise that cannot be resolved between the parties and require, or are befiesad
appropriate for, pre-hearing consideration with the HO, the same will be scheduled for a telephonic

conference promptly upon request of any Party.

ORDER ON PRE-HEARING PROCEDURES AND HEARING DATE 4
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Dated this 20® day of March 2018 by

Nt

Paut My, ley, Hearing Officer

CERTIFICAYE OF SERVICE

Pursuant (o NUR.C.P. 5(b) and N.E.F C R 9, 1 HEREBY CERTIFY that on the 20” day of March 2018

tue copies of the foregomg document were served as follows:

by placing a true and correct cops of the document in the U 8. Mail fiest class postage

fully prepaid (o pamed partios at the addressees shown befow, and/or

by trapsimitting a true and correct copy of the document via facsimile transmission to

the named parties at the t8x numbers shown below, apd/or .

by serving a trug and correct copy of the document via the Court’s eledironse service

systein, and/or

X___ by serving a truc and comect capy of the docuinant via ¢lectronic means to the named

parties at the email addresses shows below as expressly agreed, and/or
by hand delivery to and acceptancy by the named parties shown balow,

Thomas J. Donaldson, BEsq.
Byer Lawrence Flaherly
Donaldson & Prunty

2805 Mouitain Street

Carson Cify, NV §9703
wlonaldson®dy erlavrencssum
Attorngy for Employee-dppeliant

And with copy to NROA as follows:

Tasha Eaton
Supervising Legal Secratary, Appeals Office

Dominika J. Batten, Bsq.
Deputy Attorney General
OfTice of the Attorney General
5420 Kietzke Lane, Ste. 202
Reno, NV §951H
dhalten@ap.nv.2ov

Attorney for Employer-Respondent

Nevada Departroent of Adminsstration, Hearings Division

1050 E William Street Ste 430
Carson City NV 8970}

eaton‘@admingy gov

ORDER ON PRE-HEARING PROCEDURES AND HLARING DATE
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In the Matter of:

JOHN BRONDER

e C

F
STATE OF NEVADA ILED
DEPARTMENT OF ADMINISTRATION  #4R y 55y,
HEARINGS DIVISION ey

BEFORE THE APPEALS OFFICER

APPEAL NO. 1802330~PHL

)
)
)
)
)

NOTICE OF APPEAL AND ORDER TO APPEAR
YOU AND EACH OF YOU ARE HEREBY NOTIFIED that the above

entitled matter has been scheduled to be heard before the Hearing Officer on:

i

hearing:

2.

DATE: Thursday, May 31, 2018
TIME: 9:00 AM —4:30 PM

PLACE: STATE OF NEVADA

DEPARTMENT OF ADMINISTRATION / HEARINGS DIVISION
1050 E. WILLIAMS STREET, SUITE 450

CARSON CITY, NV 89701

Phone (775) 687-8420  Fax (775) 687-8421

All parties shall exchange and file with the Hearing Officer, prior to the

a. All documents they propose to introduce at the hearing;
b. A statement of the issues being appealed from the Respondent; and

c. A list of witnesses and a brief summary of their proposed testimony;

All parties shall comply with paragraph 1 of this Notice no later than FIVE (5)

DAYS PRIOR TO the date and time for hearing as set foith above.

3.

The parties may formulate a discovery plan, including types of discovery to be
permitted and a time to accomplish discovery. The parties may request a telephone

conference with the Hearing Officer regarding discovery disputes.
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4. If any party fails to comply with this ORDER, the Hearing Officer may make
such orders as are necessary to direct the course of the hearing, including but not
limited to:

a. Restricting or prohibiting the introduction of evidence; or

b. Dismissing the appeal

5. Continuvances may be granted after telephone conference call with the Hearing
Officer or on written motion supported by affidavits.

6. This matter may be settled or otherwise resolved or dismissed by stipulation of
the parties. Any party wishing to participate in decisions affecting this matter must
appear at the above date and time.

7. Parties have stipulated to extend the hearing date beyond the 20 business day
statutory requirement.

IT IS SO ORDERED.

e
5

PAUL HIARBOFEY

APPEALS OFFICER

2- 000603
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Brian Sandoval
Governor

Northern Nevada: STATE OF NEVADA
fearng Ofice o wo  DEPARTMENT OF ADMINISTRATION

Carson City, Nevada 9701 . TV idol
(775) 687-8440 | Fax (775) 687-8441 Hearings Division

hitp://hearings.state.av.us/
Appedls Qffice p P

1050 B Wlliams St Ste 450
Carson City, Nevada 89701
(775) 687-8420 | Fax (775) 687-8421 January 31, 2018

John Bronder
45 Desert Willow Way
Reno, Nevada 89511

Dominika J, Batten, Deputy Attorney General

Bureau of Business & State Services — Personnel Division
5420 Kietzke Lane, Suite 202

Reno, Nevada 89511

Re: John BRONDER vs NDOT

Dear Mr. Bronder and Ms. Batten;

Patrick Cates
Director

Michekle L. Miorgando, Esq.
Acting Senlor Appeals Officer

Southern Nevada:

Hearng Office

2200 S, Rancho Drive, Ste 210

Las Vegas, Nevada 89102

(702) 486-2525 | Pax (702) 486-287%

Appeals Qffice

2200 S. Rancho Drive, Ste 220

Las Vegas, Nevada 89102

(702) 486-2527 | Fax {702) 486-2555

~
= i
ey =
i R
T .
s | -
e T R
A ¥ !
B o R
A Ak
s B == R
Py pIlrey i,
s el e
D= .
2 REDe 32
T g
g o

The State of Nevada Hearings Division has assigned this matter to Paul Lamboley to

serve as the Hearing Officer,

The Hearing Officer will contact you to arvange a mutually convenient time for the
hearing. Services for preparation of audio recording of the hearing will be provided. In addition,
court reporlers may be used in such proceedings, upon the request of either party and at the

party’s ot parties’ own expense,

Should you have any questions please contact Mr. Lamboly’s assistant, Tasha Eaton, at

775-687-8420.

202320 PHL

e Rodolfo Malfabon, P.E., Director
rmalfabon@dot state.nv.us
Allison Wall, Personnel Officer IIf
awall@dot.state.ny,us
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APPEAL OF Ve G,

“WHISTLEBLOWER” RETALIATION DR ¢

UNDER THE PROVISIONS OF NRS 281.641  “<x. " .,
FASRE e

ot B

N 7
This form is required for a state officer or employee or former state officer or employee fo récﬁié)st a‘hearing”

to appeal action which he or she believes was reprisal or retaliation due to his or her disclosure of improper
governmental action. This form is nof to be used to repon: nnproper govemmental action.

‘1. Appellant Information {required section} - R e e

Name: John Bronder

Mailing Address. 45 Desert Willow Way
Reno, Nevada 89511

JAN 16 2018

Contact Phone: 775-772-8968

Email: - - jpronder@sbeglobal.net GRIEVANCES AS’PF-ALB

CARSONGITY, REVALR—

Employee LD, #: 60088

Department/Agency at time of Action: Depar’rment of Transportation
"I Whistleblowiiig Activify (required section). - Voo Sl T T

¢

Please attach a summary which identifies or describes the improper governmental action, as described in
NRS.281.611, that you allege was carried out by a state officer or employee, including the date of the
disclosure, to whom the disclosure was made, and any state laws or regulations that you believe were violated.

“111, Appedléd Action (reguired section) - et e oo

What was the alleged reprisal or retaliatory aclion you are appealing and the date or offecuve date of thc acuon?

Dismissal from NDOT and ongomng reprisal evidenced by removal from the second achive bist for Manager } in District 1}
after ranking #1 on first recruitment Result appeared in my NEATS profile the morning of January 5, 2018.

Please attach a summary which explains why you believe the action you are appealing was reprisal or
retaliation for your disclosure of improper governmental action. Please include:

a) A chronology of eveats and facts which support your allegation that the action you arc appealing was based
on teprisal or retaliation for your disclosurc of improper governmental action.

b) Documentary evidence which supporis your statements.

Is the date of the alleged reprisal or retaliatory action you are appealing within two years of the date you
disclosed information concerning impropet governmental action? [v] Yes [ ]No

Note.: The appealed action must be within two years of the date of disclosure ofimproper governmental action.

The tetnedy I seek is:

[T To have an order issued ditecting the propet person to desist and refrain from cngaging in the reprisal or
retaliatory action.

Other: Restore credit for 11 months of probation served as a Manager | (06.224)_Restara sick leave forfeited

upon termination, Restore compensation level to grade 43, step 8. {] Hﬁ G D "
)
Note: “Other” remedies may not be within the jurisdiction of the hearing officer to grant.

NPD-53 12/2015 Duna 1 AfN
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l\{’ ‘Appéflaxit Represenja&mg . qt{m’@sec&ou)

You may represent yourself or be represented by an atlorney or other person of your choosing. A lepresmtailve
may be designated at a later date, I choose to:

[ Represent myself
Designate the following representative to act on my behalf during the course of this appeal:

Name: To be named af a later date Phone;
Address: Fax:
Emait

£ Sjguami‘g(reqﬁii'éd Section) - _7,_,- BT L T B e s 33"—"‘3'1':{:7 TR

I hereby request a hearing to determine whether the action described was reprisal or ratalmtlon for dlsciosmg
information of improper goyernmen ;1 action,and I affirm that the information provided is true and correct.

Appellant Slgnature Date; January 16, 2018

Appeallnstrnctmns Mt R e T T T T B Y Bl

General: A state ofﬁce1 or employee or formc1 state officer or employee is eligible to ﬁ!e an appeal.
Attachments to this form may be provided however, all evidence and back-up documents need not be provided
atthis time; piior to the hearing, you will receive a request for any supporting material. Ifyouhave received
a Specificity of Charges or written notice of involuntary transfer, please attach it to this request. Notification
of a hearing will be sent to you or your designated representative by regular mail. The appeal procedures and
statements made on this form do not include all of the rights available to an appellant. It is advisable to review
NRS 281 and NAC 281 prior to filing an appeal. Appeal hearings aie open o the public and decisions by a
hearing officer are public information

When to File an Appeal: Nevada law NRS 281.641 states, “Ifany reprisal or vetaliatory action is taken against
a state officer or employee who discloses information concerning improper governmental action within 2 years
afier the information is disclosed, the state officer or employee may file a written appeal with a hearing officer
of the Personnel Commission for a determination of whether the action taken was a reprisal or retaliatory
action.”

Your appeal must be filed within 10 working days after the date the alleged reprisal or retaliatory action took
place. IT your appeal is filed late, the hearing officer may dismiss it as untimely. The date of filing will be the
daie the appeal is postmarked, or the date of the fax, email, or date of receipt, il you personally deliver it to the
Division of Human Resource Management,

Where to Rile an Appeal; The request may be submiticd by mail, email, fax or hand delivery. Pleasc submit
the appeal to:

Administrator, Division of Human Resource Management

c/o Employee and Management Services
100 N. Stewart St , Suite 200
Carson City, Nevada 89701-4204
Fax (775) 684-0118 Phone (775) 684-0135
Email: HearingClerk@admin.nv.gov

00uU606
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NRS 281.641 states, “Repriszif or retaliatory action against state offéer or employee wheo discloses
improper governmental action: Written appeal; hearing; order; negative ruling may not be based on
identity of persons to whom disclosure was made; rules of procedure.

1. If any reprisal or retaliatory action is taken against a state officer or employee who discloses
information concerning improper governmenial action within 2 years after the information is disclosed, the
state officer or employee may file a written appeal with a hearing officer of the Personnel Commmission for
a determination of whether the action taken was a reprisal or retaliatory action. The written appeal must be
accompanied by a statement that sets forth with particularity:

(a) The facts and circumstances under which the disclosure of improper governmental action was made;
and

(b) The reprisal or retaliatory action that is alleged to have been taken against the state officer or employee.
“ The hearing must be conducted in accordance with the procedures set forth in NRS 284.390 fo 284.405,
inclusive, and the procedures adopted by the Personnel Commissios pursuant to subsection 4.

2. If the hearing officer determines that the action taken was a reprisal or retaliatory action, the hearing
officer may issue an order directing the proper person to desist and refrain from engaging in such action.
The hearing officer shall file a copy of the decision with the Governor or any other elected state officer who
is responsible for the actions of that person.

3. The hearing officer may not rule against the state officer or employee based on the person or persons
to whom the improper governmental action was disclosed,

4, The Personnel Commission may adopt rules of procedure for conducting a hearing pursuant to this
section that are not inconsistent with the procedures set forth in NRS 284,390 to 284.405, inclusive.

5. As used in this section, “Personnel Comnission” means the Personnel Commission created by NRS
284.030.”

NAC 281.305 states, “Written appeal by officer or employee who claims retaliatory action was taken
agaiust him or her.

1. A state officer or employee who claims a reprisal or retaliatory action was taken against him or her for
disclosing information concerning improper governmental action may file a written appeal pursuant to NRS
281.641 with a hearing officer of the Personnel Commission, The appeal must be:

(a) Filed within 10 workdays after the date the alleged reprisal or retaliatory action took place.

(b) Submitted on a form provided by the Division of Human Resource Management of the Department of
Administration.

2. The hearing officer may reject a form that is incomplete or otherwise deficient as insufficient to
cominence the appeal.”

NRS 281.611 states in part, “Definitions. As used in NRS 281.611 to 281.671, inclusive, unless the
context otherwise requires:

f. “Improper governmental action” means any action taken by a state officer or employee or local
governmental officer or employee in the performance of the officer’s or employce’s official duties, whether
or not the action is within the scope of employment of the officer or employee, which is:

(a) In violation of any state Jaw or regulation,

(b) If the officer or employee is a local governmental officer or employee, in violation ol an ordinance of
the local government;

(c) An abuse of authority;
(dy Of substantial and specific danger to the public health or safety; or
(e) A gross waste of public money.”
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CERTIFICATE OF MAILING

The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hereby certify that on the date shown below, a frue and correct copy
of the foregoing NOTICE OF APPEAL AND ORDER TO APPEAR was duly mailed,

postage prepaid OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, 1050 E. Williams Street, Carson City, Nevada, to the

following:

JOHN BRONDER

45 DESERT WILLOW WAY
RENO, NV 89511

THOMAS DONALDSON ESQ
2805 MOUNTAIN ST
CARSON CITY NV 89703

DEPARTMENT OF TRANSPORTATION
1263 S STEWART ST
CARSONCITY, NV 89701

DOMINIKA BATTEN, ESQ
DEPUTY ATTORNEY GENERAL
5420 KIETZKE LN STE 202
RENO NV 89511

HUMAN RESOURCE MANAGEMENT
100 N STEWART ST STE 200
CARSON CITY, NV 89701

ALLISON WALL .
DEPARTMENT OF TRANSPORTATION
1263 S STEWART ST ROOM 115
CARSON CITY NV 89701

VIRGINIA BROWNELL

OFFICE OF THE ATTORNEY GENERAL
5420 KIETZE LN STE 202

RENO NV 89511

Dated this [5 day of March, 2018,

Tasha Eaton, Supervising Legal Secretary
Employee of the State of Nevada
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APPEAL OF “WHISTLEBLOWER” RETALIATION UNDER THE PROVISIONS OF NRS 281.641

11, Whistleblowing Activity

Please attach a snmmary which identifies or describes the improper governmental action, as described in
NRS.281.611, that you allege was cartied out by a state officer or employee, incinding the date of the
disclosure, to whom the disclosure was made, and any state laws or regulations that you believe were violated,

The Improper governmental action was in violation of NRS 281.611.1{e) “A gross waste of public money” and
NRS 281, 611.5(;) “Dismissal.” The action occurred on March 6, 2017 at the negotiation meeting with the
consultant for Cantract 3660. Bath NDOT’s Assistant District Engineer Rich Bosch and Assistant Construction
Engineer Steve Lani approved extremely high labor rates that would result in excessive compensation to the
consultant of approximately $500,000 to $700,000 on the $2.1 million contract i disclosed this to Assistant
Construction Engineer Steve Lani on April 10, 2017 after hearing Governor Sandoval voice his concern with the
high cost of this contract at the Transportation Board Meeting. On May 5, 2017, | was abruptly dismissed from
employment with NDOT without warning or reason. Other state laws that § believe were violated are NAC
625.510 Fundamental principles. (NRS 625.140) A hcensee shall uphold and advance the honor and dignity of
the profassion by maintaining high standards of ethical conduct. In particular, a licensee shall 1. Be honest and
impartial, and serve his or her employer, clients and the public with devotion; and NAC 625.530 Relations with
employers and clients. {NRS 625.140) In a professional engineer’s or {and suwveyor’s relations with his or her
employers and clients, he or she shall* 1, Act in professional matters as a faithful agent or trustee for each
employer or client; 2. Act fairly and justly toward vendors and contractors, and not accept from vendors or
contractors any commission or allowances, directly or indirectly.

IIL, Appealed Action

Please attach a summary which explains why you believe the action you are appealing was reprisal or
retaliation for your disclosure of improper governmental actron, Please include:

a) A chronology of events and facts which support your allegation that the action you are appealing was
based on reprisal or retaliation for your disclosure of impropet governmental action

b) Documentary evidence which supports your statements.

The action occurred on March 6, 2017 at the negotiafion meeting with the consultant for Contract 3660, See
Exhibit A for the Memo sumamarizing the negotiation meeting The negotiations were conducted by Assistant
District Engineer Rick Bosch and Assistant Construction Engineer Steve Lani with the consultant (CA Group}. An
excel spreadsheet was provided by CA Group showing the build-up of labor ard equipment rates. NDOT's
practice is to pay the actual employee rate plus the federally audited company overhead rate, For CA Group,
they showed their overhead to be 150.00%. Therefore, NDOT compensates the consultant 250% of the
employee base labor rate for each billable hour. A negotiation of labor rates did not occur at this meeting and
blanket acceptance was given by the two NDOT employees. The CA Group personnel In attendance Included the
proposed Assistant Resident Engineer, Peter Booth. This individual retired from NDOT as the Assistant Disttlct
Engineer whose successor, Rich Bosch, was involved in this hegotiation. He also directly supervised all District il
Resident Engineers at which time Steve Lani worked for him, The close working relationship of these 3
individuals brings into question their ability to remaln unbiased and act fairly on behalf of the State. The NDOT
employees are well positioned to follow in the former supervisor's footsteps upon thelr retirement from NDOT.
They will, however, require thejr successors at NDOT to perpetuate the Inflated labor rates.
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The consultant was contracting with NDOT to provide construction crew augmentation for Crew 910 including
one Assistant Resident Engineer (Grade 40) and 8 inspectors and Testers (Grades 30 and 33). The consultant’s
base fabor rates were markedly higher than the comparable State positions and higher than the locatl industry
standards. it the case of CA Group’s proposed Assistant RE, his base labor rate was approximately 86% higher,
He was over-qualified and over-compensated for the position of Assistant RE being that he retired as Assistant
District Engineer {(Grade 45). Given that he was expected to support the Resident Englneer (Grade 43) with little
aversight, the labor rate would still be 63% higher than the NDOT Resident Engineer on Crew 910. In broad
perspective, his labor rate is even 24% higher than the Director of NDOT. The inspectors and Testers labor rates
ranged from 25% to 60% higher than comparable NDOT positions,

Labor made up approximately 90% to 95% of the overall contract cost, Of the total contract cost of $2,085,151,
fabor was approximately 51.9 million. Based on the higher labor rates identified above, a gross overpayment
was approved to CA Group of approximately $500,000 to $700,000. An independent audit of this contract will
prove this. An audit of other contracts will prove that this has been occurting on most contracts, especially those
that are staffed or owned by NDOT retirees.

During the April 10, 2017 Transportation Board Mesting, the Governor specifically questioned the high cost of
this contract. See Exhibit B for pages from the minutes of that meeting. | viewed this meeting from my office in
the Construction Division. | heard the concern of the Governor and listened to his questions and the responses
from the NDOT Director and District Engineer. | felt that the responses to the Governor’s guestions were
incomplete and misleading | promptly went to the office of Assistant Construction Engineer Steve Lanl and
expressed my concern that NDOT was approving excessive labor rates for the consultant’s employees, He
dismissed that notion and said that these rates were lower than they have seen in the past,

Two weeks tater, on the afternoon of April 25th, | was told by my supervisor, Jeff Freeman, that my performance
evaluation needed to be done. | was about 2 hours away from leaving on vacation and felt this was hurried. The
result of the evaluation was "meefs standard.” See Exhibit C for the NPD-15. There were two items that were
identified that did not meet standard. Of the 10 weeks that | worked in the Construction Dwision, 1 spent 3
weeks in in required conferences and training | was also tasked with helping write the Construction Manual
which involved an 8-hour working meeting almost every Friday with review and editing time during the week, |
was also asked on my third week to learn another employees job to take it over upon their retirement an May
5%, | worked very hard to fulfill these other assighments but was only left ahout 16 hours a week for 7 weeks to
do my job.

Upon the day i returned from vacation, May 5%, t was called in to Chief Construction Engineer Sharon
Foerschler’s office along with Steve Lani as witness and abruptly dismissed from probation without any
forewarning. See Exhibit D for the letter, In that meeting, | asked if | could transfer back to District Il to the
position | held for my first 8-1/2 months with NDOT since it was stilf unfilled The Chief Construction Engineer
said that that was not an option that they had considered. Having me removed from employment with NDOT
was severe retaliation considering that all they said was that they were disappointed. ! believe that my
knowledge of their actions jeapardized their future plan and it was necessary to remove me completely from
NDOT.

The Transportation Board Meeting on June 12, 2017 had more discussion on the high cost of consultants. See
Exhibit £ for pages from the meeting minutes. Member Almberg is the owner of a private engineering consulting
firm and is experienced with setting labor rates. He was concerned that the overhead rates of tha different
consultants ranged from 210% to 190% and that choosing the consultant with a high overhead rate would cost

00ublo

000625

AT TR



the state more. Governor Sandoval alse questioned why NDOT would chose the high-overhead company, NDOT
did not have a gaod answer for that,

I scheduled a meeting with the Director of NDOT which occurred on July 14, 2017, The subject was to discuss the
concern that | had from the April 10% Transportation Board Meeting. The Director, Rudy Malfabon, asked the
Assistant Director of Operations, Reid Kaiser, to sit in on the meeting since he oversees the Construction
Division. | discussed In detail why } was concerned sbout the high consulting feas and specifically asked him if he
thought that a base salary of $168,000 seemed high for an Assistant Resident Engineer. He agreed but said that
NDOT had locked into this several years ago. | also explained to them that this incident was why { believed [ was
dismissed. Reld Kaiser said he was told that | wasn't a good fit. He also offered to speak with other District and
Division Chiefs so that my applications for rehire would not be rejected due to my recent dismissal from the
Construction Division,

The Transportation Board Meeting on August 14, 2017 had discussion on the exclusive list of consultants that
always seem to be selected. See Exhubit F for pages from the meeting minutes, Member Skancke has been on
the board for several years. He was very upset that the same firms seem to get all the NDOT contracts NDOT
hands out 3 lot of money and it should be spread around to all qualified firms and not just a handful. What |
have seen time and time again is that only those firms that are owned or staffed to a large degree with retired
NDOT employees will be selected for contracts with NDOT, These firms, knowing that they have the inside track
to NDOT contracts, sets their rates a minimum of 25% higher than industry standards.

A position for Resident Engineer in District H} was posted on Oct, 10, 2017 and | applied for it on Oct, 24", | was
determined eligible and was ranked #1 on the list, On Qct. 31%, | learned that the recruitment was cancelled and
a new recruitment was posted. | again apphed for this position on Nov, 3%, The 2 week period was extended for
an additional 2 weeks and closad on Nov. 28", { was again determined eligible but this time the list was
unranked. | expected that my experience and success in this position would ensure me an interview since the
number of applicants is rarely at least 5 in Elko. It was on January 5, 2018 that the result was shown as
“Removed per NAC 284.374.” This further indicates that reprisal by NDOT is continuing against me for my
exposure and knowledge of the improper governmental action of a gross waste of public money.
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EXHIBIT A
MEMORANDUM
NEGOTIATION SUMMARY OF MARCH 6, 2017
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DocuSign Envelope ID. 1EB2799F-FD11-4B32-A0AB-78234241-2766

STATE OF NEVADA
DEPARTMENT OF TRANSPORTATION

MEMORANDUM

March 13, 2017
TO: Reid Kaiser, Assistant Director
FRORM: Lisa Schettler, Project Manager

SUBJECT:  Negotiation Summary for RFP 617-16-040 Construction Engineering Services for
Augmentation of Crew 910 tfo oversee the construction of Coniract 3660,
Project No. SPSR-0648(009) located on SR 648, Glendale Avenue, from
Kietzke Lane to McCarran Boulevard in Washoe County.

A negotiation meeting was held at the NDOT District 2 Qffice in Reno on March 6, 2017,
with Chad Anson and Peter Booth from CA Graup, Inc. and Lisa Schettler, Stephen Lani, Rick
Bosch, John Bronder and Pamela Kennedy of the Nevada Depariment of Transportation
(DEPARTMENT or NDOT) in attendance

The DBE goal for this agreement has been established at one and one-half percent
(1.5%). .

The scope of sewvices that are to be provided by the SERVICE PROVIDER was
reaffirmed by both parties at the outset

The SERVICE PROVIDER shall provide one (1) Assistant Resident Engineer, one (1)
part-time Public Information Officer (P1O), two (2) inspectars leve! 1V, two (2) Inspectors
level i, four (4) Testers, and two (2) nuclear gauges. The SERVICE PROVIDER shall
also provide one (1) Registered Professional Archeologist and may provide a Cultural
Resource Field Monitor as required.

CA Group, Inc, is the prime consultant and has teamed up with the following subconsultants.
» Construction Materials £ngineers, Inc {Inspection and Testing Services)
° WCRM (Cultural Resource Management)
. Taylor Made Solufions {PI1O)- Certified DBE

The DEPARTMENT's estimate was $2,097,541.88 including labor and direct expenses.
The SERVICE PROVIDER's original estimate was $1,810,538 15
The negotiations yielded the following

1. Adjusted the augmentation staffing durations and levels based upon current estimated
project construction and close out schedule,

2 Agreed estimated overtime for the field staff should be increased to 35% to align with
the currently submitted contractor’s construction schedule.
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3. Reiterafed that hours worked by the Service Provider are as needed to provide
sufficient project oversight and are at the direcfion of the Resident Engineer.

4. We determined the original straight-time hourly billing rates for staff proposed by CA
Group were reasonahle, however, the original proposed overlime howrly billing rates
appeared {0 be high and calculated inaccurately. CA Group lowered the overtime
bifling rates on average by $27 63 per hour.

8. The original fee proposal submitted by CA Group included only one rate for cultural
resource monitoring staff, although their proposal inciuded both a field monitor
approved as a Crew Chief by the BLM to work in the field and a Registered
Professional Archaeclogist to be avallable for oversight responsibifities and to provide
expertise when cultural resources are identified in the field by the Crew Chief. CA
Group provided two separate rates for the two positions in their subsequent fee
proposal with the field monitor position biliable rate decreased by $42 31 per hour,

6 CA Group agreed to reduce the monthly vehicle rate for field staii from $1,850 to
$1,700 per vehicle.

7. CA Group agreed fo reduce the monthly cell phone rate for field staff from $100 to $50
per phone. .

8. We relterated the need for (Pads fo allow the field mspectors to access the Mobile
Inspector™ program and a computer for the Assistant Resident Engineer access to the
Field Manager™ Program currently used by NDOT. We advised CA Group that the use
of the Mobile Inspector™ program by field inspectors did not require a monthly data
plan. CA Group altered their fee proposal fo provide technology equipment at a one-
time lump sum rate rather than a monthly fee

9 The final total negotiated cost for this agreement, including Jabor and direct expenses is
$2,085,151.00

Reviewed and Approved:

DosuSigned by

whanbirector

' o
00ubl4
oo Anproval of Aaraemants Ouer 8200 HAN

070068

000629

e e R R R R e




EXHIBIT B
TRANSPORTATION BOARD MEETING MINUTES
PAGES 39-45 OF APRIL 10, 2017
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Nellis:

Sandoval:

Malfabon:

Sandoval:

Malfabon:

Transcript of Nevada Department of Transportation
Board of Directors Meeting
April 10, 2017

on the motion. Hearing none, all those in favor please say aye. [ayes around]
Those opposed say nay. That motion passes unanimously.  Again,
congratulations to all those involved. We look forward to the successful
completion of those projects.

Let’s move to Agenda Item No. 6, Mr. Nellis, approval of agreements over
$300,000.

Thank you Governor. There are three agreements under Agenda Item No. 6 that
can be found on Page 3 of 38 in your packet. Line Item No. 1 is with Granite
Construction in the amount of $684,900. This is for reconstructing and widening
Charleston Boulevatd in the City of Las Vegas, at the existing I-15 Interchange.

Item No. 2 is with Diversified Consulting Services. This is in the amount of
$1,795,644.05; to provide full construction administration services including
professional and technical engineering services for Contract 3665 located on 1-80
in Lyon County.

Lastly, Item No. 3, with CA Group is in the amount of $2,085,151 to perform
professional and technical engineering services for Contract 3660, located on SR~
648 in Washoe County.

With that Govemot, that concludes Agenda ltem No. 6. We’d be happy to take
any questions on these three agreements.

Thank you Mr. Nellis. I guess just a little more detail on Contract No. 3.

Oh, Pl take that. Reid Kaiser is over at the Legislature still. This is for
construction management augmentation. In some cases, we stifl have a resident
engineer but their staff are spread thin through several projects in the region,
They need construction augmentation, The recommendation from the selection
comtittee is for and negotiation of the contract with CA Group to augment our
construction staff for those engineering technicians that do the testing, the
inspection services and administration on the contract.

Is this typical, $2 million for 13-months?

We only pay what we actually use Governor, bul it’s usually a negotialed rate,
which we—the Construction Division, when they negotiate those contracts looks
at the salaries of the individuals, They look at the overhead rates, which kind of
rolis up into the actual cost. We only pay for the hours of service used by thosc
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folks, for the efforts that they provide to manage the project. It could be that the
estimate might be high but we only pay for what we actually nse.

Sandoval: Yeah, that’s a lot of hours to—
Malfabon:  Yes.
Sandoval: ~t0 get to $2 million.

Maifabon:  Typically, what we see on consiruction engineeting, it can be anywhere from 10%
to 20% depending on whether we do it in-house and what type of work it is and
whether it’s augmented or full administration,

Dyson: Governor, Thor Dyson. On this particular job with the Glendale job, just so
you're aware, it’s a 24-hour a day job. For 24-hours a day, six or seven days a
week, we're going to nced staff, nighttime and day time. Granite has every
intention of knocking out this job as quickly as possible. We’re going to be
staffing it and trying to knock it out this year. And we can’t do it with the
resources we have. So that’s what you’re seeing.

Sandoval: Questions from other Board Members? Member Savage.

Savage: Thank you Governor. A question on Agreement No. 1. It has o do with the
funding and the timing. 1 know this is the preconsiruction phase. The overall
timeline and the funding—the funding notes say 2017, 2018, 2019, 2020,
completing in 2020. Are there actually four or three years of actual
preconstruction? And, what is the overall construction budget?

Malfabon: T}l do my best to respond to that but I might need some assistance from staff,
John Tertry is heading a AASHTO Committee on technical training this week.
The timeframe for the preconstruction services is less than that. We anticipate
that most of the work will be done in the first couple of years, to design the
interchange in Southern Nevada. The construction might need some help from
Rick, our Project Manager, on the construction estimate.

Splawinski.  Rick Splawinski, Project Management Division. That number is being developed
now when the project is in the environmental phase. The best number we’re
sifting on right now is probably $31 million, Again, early or midway in the
environmenial phase for that project. As far as time goes, this agreement
exlending through 2020 is set up to be--t0 allow overlapping, multiple GMPs, so
the preconstruction services could be going on maybe for the last GMP while
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construction had already started. Maybe even more so than what you saw on the
SR-28 Bike Path Project, where there was a small GMP while final design
continued. ‘There may be even more than two GMPs where the preconstruction
services covered by this agreement would carry on until the very last GMP went
out.

That answers my question, becausc of the timing. So, the objective to start
construction is what year?

2019.
2019.

So, at a minimum, the preconstruction services will go through 2019, 2020 might
be an overlap year where the preconstruction services were still addressing the
final GMPs and then 2020 is with any good fortune, wouldn’t be needed for
preconstruction, The agreement would extend that long if needed.

Okay. That satisfies my questions, thank you Rick. Thank you Governor.
Mr. Controller,

Thank you Governor. I think part of the problem we’re all having here is if you
look at Page 3 of 38, Attachment A, you look at the amounts over here on the lefl
and the notes on the right, you see that there’s $685,000 for Item 1, $1.8 million
for liem 2 and $2.085 for Item 3. Then you go read the notes and the first note for
Item 1 seems to say, well it says, the project consists of reconstructing and
widening Charleston Boulevard, ete. You read the note for No. 2, it says, provide
full construction administration services and as we heard, No. 3 is for
augmentation. What it looks like, before you check the details in back, is like,
we're going to pay $685,000 for the real work and we're going to pay $1.8
million and $2.1 million for administration and augmentation. Then when you
check the real work under No. 1, it says CMAR Preconstruction Services. So, it
begins to make a little sense {o me, but the way the notes versus the amounts
were, it looked like the tail was wagging the dog in that we scom to be, according
to those notes paying a lot for administration and augmeniation and not so much
for actual real field work.

Once I got through the whole thing, | was satisficd and T wag satisfied especially
wilh the answer that Thor Dyson gave and the other people here. The
presentation was a touch confusing. Thank you.
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Mr. Coniroller, we’ll try to do better on those notes because we get that point that
we could’ve been more clear in the notes so that it’s more descriptive of what the
actual contract is for. It was more of a—for instance, in the first one, it°s more a
deseription of the construction phase which is not before you for approval. It's
the preconstraction services phase and that was not that clear unless you read the
back-up materials. We’ll take that in to consideration and do a better job in the
future on reviewing those notes to make sure that they’re applicable to what’s
before you so that you’ll still have the back-up information but the notes are more
explicit about what’s before you today. ’

1 thought you were just giving us a fest.
Other questions or comments. Any questions from Sonthern Nevada, Tom?
None here Governor.

And just a follow-up Rudy, on No. 3, when you say that’s a maximum price, |
understand that. So, is Thor or somebody else scrutinizing those contracts to
make sure that the billings are good?

Yes, Governor. What 1 noticed is that, they have some additional staff in there if
needed. So, as construction activities occur on all of the district crews, Thor and
his Assistant District Engineer for Construction, Rick Bosch, would determine
whether they can move staff around to save some costs on the construction
management of the project. We still want to just meet all the obligations for
oversight of the project to make sure it’s done correctly and paid correctly.
Definitely, Thor and his staff would manage that part of it and make surc that
they’re aware of any costs. They need the back-up from the consultant, if needed.
There’s about four positions that are “if needed’. There’s a core work group of
about six individuals with those four if needed, They manage that, Governor, on
a day-to-day basis and stay in touch with the NDOT staff that are assigned to the
project that are going to be augmented with the consuliant.

1 don’t mean to be nit-picky, but there’s 80 hours in there for a P10, outsourcing a
PIO.

Yes, and ’'m sure Thor is going to say, there’s so many businesses along there
that we wanl to have more direct outreach with them. We’ve really stretched our
PIO staff in the North, thin with some of the duplicate responsibilities during the
legislative session. Obviously, Sean will be back after the session, he’s roaming
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the halls all the time at the Legislature. Thor if you want to kind of address that, I
know that it has to do with the extensive amount of public impact that we’re
going to have to traffic and business owners along this stretch.

Thor Dyson. Govetnor, we’ve got a lot of businesses along Glendale there, a lot
of very important businesses and we want to have very timely and flnid
coordination and communication with the subcontractors, the business owners,
emergency management, fire/police, that kind of group there. We also have some
other projects in the area. RTC has their Fourth Street job, it’s a $38 million
project to really completely redo Fourth Street. We’ve got our other project with
Kietzke, the safety project you had seen earlier. There’s a lot of things happening
in that area and an upcoming Kietzke project, safety project for the next year.
We've got one now. We've got one coming up. We’ve got the Fourth Street,
we’ve got Glendale.

This is a pretty serious project involving a lot of business owners and we have
found that we can eliminate a lot of complaints, hiccups or whatever you want to
call it on weekends, nights because it’s a complicated project. It’s a very—it’s a
massive overhaul. We're going deep. We’re going down a couple of feet, [
know business owners have come in and talked to me already, Maverick wants to
start doing some development. There’s other potential development going on.
They’re coordinating as well, with our project managers right now and we need to
have this coordination.

We also spent a lot of time, PIO hours on the 1-80 design-build when we were
shutting and closing interstate ramps and affecting businesses owners throughout
Reno. It’s money worlhwhile, It really has value and it can really reduce a lot of
headaches.

I understand that. As [ said, [ don’t want to micromanage this. Also, Tayloy
Made Solutions is the subgontractor, which we have no real control over and they
speak for us. They’re going to be represenling the Nevada Department of
Transportation in the State. T just want to make sure that they’re familiar with all
of that and make sure that they're conveying the correct message. 1'm not being
critical of the expenditure, it’s more that we have our PIOs in house that know the
drill. When you starl to outsource that, 1 wonder if they’re as familiar with the
processes and procedures of this Department,

So, this particular subcontractor, Kathleen Taylor, they have done this before for
us. Many years ago she was a former employee for the Stale of Nevada, for
43
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NDOT, When they go to attend, or when they go to do a press release or talk with
business owners, they’re involved, they’re in all the contractor meetings, the
coordination meetings. They are acutely familiar with every step of the
contractor’s operations. Then they put that togethet. Our PIO as well as our
construction people, the district adminisiration, we will review what’s being
kicked out to make sure we have quality control and that the message being
worked on, presented and then submitted and distributed out fo all those affected
is the accurate one. We take that very seriously. I hate to cry wolf and the wolf
never shows up.

This is a tough project. We’re prepared to go to hell and come back for a good
purpose. We’ll do it

Sandoval: [ appreciate your being blunt. Imean, as you appreciale and you’ve said, Kietzke
Lane may have the highest concentration of small businesses in Northern Nevada
or pretty close. This is going to affect a lot of folks® livelihoods. This has to be
done right and just while I’'m on that, I say amen to what Member Savage said in
terms of this road being a Cadillac now, It is time to turn it over and to relinquish
it and for the County to take that. It will be, not in as good of shape, the best

shape that it’s ever been,

Dyson: So, it’s the City of Sparks and we’ve talked to them in the past over the last 10-12
years, there was a lot of interest in relinquishing the road and them accepting it.
Then the recession hit and things kind of got difficult for everyone involved. The
road is still in NDOT’s purview and responsibility. There ace a lot of big, major
businesses, Caterpillar, Cashman, Granite Construction happens to be on that road
as well.

Sandoval: Why aren’t they doing it for free then... [laughter]

Dyson: Thete’s a lot of businesses, not just along Glendale, but the side streets, including
some of my resident engineer offices we rented. It may not seem like a Jot of
small businesses on Kietzke, but we want to be very carelul and very clear on
how we’re doing things. We want to be very communicative. If we’re not
communicating enough, if we’re sick and tired of communicating, then we nced
to start communicating more. We'll do that through owr PIO Group and we’il
monitor it closely with our personal PIOs with NDOT overseeing the consultant
PIO.
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I have complete confidence in you all. Imean, you do a great job. My point was
more akin to what Member Savage said is, you know, obviously, historically,
these were state highways and time has moved on. Now, essentially we are
subsidizing the local governments in terms of improving and maintaining these
roads. That was part of the conversation that we had before in terms of puiting
them up to pristine condifion and then relinquishing them because they are local
roads. Again, that’s probably more of a political staternent than anything else, but
I just want to make sure that this goes smoothly. You mentioned some of the
biggest businesses in Washoe County are going to be affected by this, I
appreciate your hard work.

Thank you.

Al right, other questions or comments with regard to Agenda Item No. 6? Mr.
Nellis, do you have anything else?

No, Governot, that concludes Agenda Item No. 6.

If there are no further questions or comments, the Chair will accepl a motion for
approval of the agreements over $300,000, as presented in Agenda ltem No. 6.

So moved.
Second.

Member Savage has moved for approval. The Controlier has seconded the
motion. Any questions ot discussion on the motion? Hearing none, al! those in
favor, please say aye. [ayes around] Those opposed say no. That motion passes
unanimously. Let’s move on to Agenda Item No. 7, Mr. Nellis.

Thank you Governor. There are two attachments that can be found under Agenda
[tem No. 7 for the Board’s information. Beginning with Attachment A, there are
four contracts and five emergency contracts on Pages 4 and 5 of 17 in your
packet.

The first project is located on US-93 in Elko and White Pine Counties, for chip
seal and seal coat. There were two bids and the Dircctor awarded the contract to
Sierra Nevada Construction in the amount of $883,007,

The second project is located on SR-445, Pyramid Highway in Washoe County to
construct acceleration and deccleration lanes. There wete four bids and the

Direclor awarded the contract to A&K Earthmovers in the amount of $694,000.
45
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Employee Evaluation & Development Repoxt — Page 2

» &
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.

Employee Name: mﬂfl ity |

[ (Initig)) lM*"
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14. Job Elerents (Transfer from Employee Work Performance Standards form and provide
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3
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Emptoyes Evalaation & Development Repori — Page 3
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Ezd will help you {f you woudd like, but we foct that you can crente the change. Please schedule thue with Mark to begin looking nt the

rocess and together develop a plan for improvement, please report back to mamgemcnt on your plan once you have developed t,  Also
lease integrate jnfo the constructability seetion, take a projeet or two from the begianing wnd Team the entire process, sit down with the
cotion an o regutar basia to find out whal they sre vavkong on and what help they meed from you, jump joto the round table discussions when
you see they are working with a designer on a project. As the Coastciability manager you should have a couple of projecl that fee yows al
my one time, and you should be familiar with olf projects, know the teams, know the dites, and have an ides of tlte major issuc on any project
17, Mevit Awars Prograny; {Provide information to am,u!o)ea refating to the Mert dward Progaam eswbiished in NRS 285 020,) Please
chreck method(s) used.
1 Employes Handbook m' State Human Risouree websiter [ Other (Last details)_
hip ffhrny.gov

[ ottty e e

Distribution: DVriginal to Pivision of Humar Resource Management; Copy to Agencys Copy to Employee NPD-15
Rav. {11/15)
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A STATE OF NEVADA N
DEPARTMENT QOF TRANSPORTATION
1263 S Stewart Sireet
Carson City, Nevada 89712

BRIAN SANDOVAL RUDY MALFABON, PE [reclor
Governor

In Reply Refor lo

May 5, 2017
John Bronder
Manager I

45 Desert Willow Way
Reno, NV 89511

Rejection of Probationary Bmployse

Dear Mr. Bronder

This letter constitutes notice that you have been rejected from probatiopary statns in the
position of Manager I at end of shift, today, May 5, 2017, This notice is provided in
accordance with Nevada Administrative Code 284,458,

>/27£é'”'

Sharon Foeisch
Chief Construction Engineer
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Martin:

Sandoval;

Almberg:

Terry:

Alrmberg:

C &

Transcript of Nevada Department of Transportation
Board of Directors Meeting
Tune 12, 2017

similarities in that we want a biologist, but that's kind of where the similarities
end, and the other one is our major project, everyday activities, and these are
more our spot activities across the siate.

Okay, thank you. I just noticed that the wording was very, very similar in the
description. 8o, that's why I was asking the question.

Thank you. Any other questions with regard to Agenda Item No. 47 Mr,
Almberg.

Thank you, Governor, Actually, a lot of the questions were identical questions
that have already been asked, so I think we're on a ot of the same page here. So,
the question that brings up now is, which has been discussed, is in—on Page 16 of
Ttem No, 2, 16 of 50, No. 2 there says confivmed that they were competing for two
other firms for each request for action—or approach. So, what makes that
selection? We've narrowed it down to the three based on qualifications. Now we
come back in, and the three compete for each individual job, and what becomes a
selection on that job? Whe's awarded that?

1 may need some help with the answer to the question, a very simple, almost one-
page proposal, who do you have available to work on this job, maybe a litile bit
sbout the scope, and a small selection committee makes that selection, and we
exccule the contract, So, it's very much, a very shortened version of our bigger
selection process.

Well, T mean, T think that's 2 good answer i comes back, in a sense, who's
available and who has the people curently that can assist us in here I was just
trying to verify if it was something that came in now and that we're putting a cost
proposal to that says, hey, what's your cost to do this, and I'm going to select a
low bidder. Buf that's not the case. You'te just coming back in as who's available
and who functions there.

And so, the one last question, going back to what the Controller started about, 1
had that same concern when we had overlicad rates going from 110%all the way
to [90%, Your response to hum, conie back and eluded that their pricing comes
back fairly simifar. It's just showing up as in polentially how theh wages ate to
their employces is making a big difference in their overhead 1ate. And so, my
question is cant we, as the Board, seo their hourly rates, because this is a situation
whete they should be providing us strictly their hourly rates. We have no specific
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scope to it, So, all at this point in time that we can compare, it's an identical scope
of work from all three things.

Again, Jobn Teny, Assistant Director for Engineering. You probably—if you
want those, we can gef them to you. Because these are going to be small
procurements, probably very few of them would be over $300,000. It would just
be in the informational items, but, you know, we could provide that information if
the Board desires. But we will have that when we negotiate the contract, you
know, the rates for each of these finms. But in our normal business, unless they
were large contracts, which these aren't anticipated 1o be, they would just show as
informational, but we certainty have that, )

Yeah, I personally would like to see it just to come back in here, because, you
know, the first thing that pops ouf is this big discrepancy of 190% to 110%. You
know, are we getting the same value, you know, {or the company that's working at
190% overhead Are we only—get 1,000 hours out of them, and the eompany
working at 110%overhead, are we going to get 1,500 hours out of them. And so,
the overhead doesn't help me relate to potentially how much work we'll be getting
out of them

And maybe if I could just clarify one thing. There's no way difterences in salaries
are golng to make up the difference between 192% and 110%. That is a huge
discrepancy in overhead rates. Usually, it's between a few—they're all around
140% to 150%, and, you know, it sori of evens out. That is a big discrepancy, and
I just want to clarify 1 don't see any way that that's going to be accomrmodaied,
The one with the higher overhead, we're going to pay more money.

Well, I mean, I've had this conversation in the past with Mr. Hoffman, and, you
know, I keep trying to grasp the concept of what this ovethead rate is and how it
relates 1o the work that we're getting out of them, and what § expressed to Bill in
the past and what my thought is, if all things being equal, all things being the
same quality of people, same quality of equipinent, everything efse, but we have
an engineering company that chooses to lease their office space at the bottom
floor, and we choosce to have a company that lcases space at the top floor. Qne
will have a very high overhead rate compared to the other. Aud so, I'm not
interested in coming in here and spending siate monies for somebody that hag a
nice view from their office, and I just want it to be something that's controlled,
that we're aware of this.
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Sahara BRT.

And the reason why 1 ask is that the Tiger Program has been very sueccessful
across the country, and I think the more that we can support the Senate's version
of the Tiger appropriations than the House or the Administration, that bodes well
really for—bodes really well for small states like Nevada. We can compete.

Member Skancke, I think also RTC Washoe won one for—is that the fourth
[inaudible] yeah, so, another Bus Rapid Transit project. So, I think that whenever
you see the MPOs win one of those awards, 1t’s helpful for the entire state, as you
pointed out. D

Yeah, the Tiger Program has been very successful for smaller states like Nevada,
So, if we can suggest fo our delegation in both houses to try and keep the Senate
version of this when they go to conference, that would be very helpful to our
state, The second thing thet I—as you can imagine, you know what I'm going to
bring up next, is a couple of these coﬁtraqts. -The one is the I-15/215, and then the
other one is the I-15 Tropicana Interchange. And just so that you all know, I'm
not letting up on this anytime soon. I'm here another five months, and I'll stay on
it five more months unless the Governor has the willingness to appoint me to
aniother texm I'll keep my fingers crossed. But I have a [laughter] I try to,
pubholy Anyway, I just have a—I'm trying to keep it together here. I'm sorry, 1
just have real difficulty with how this whole thing is awarded, and so what I'd like
to see is—1I'm going to try to ask for this information a different way, because I'm
geiting my fingers and my bands around the Shell game, and the Shell game goes
like this, This month, I am the prime. Next month, you're the prime. Next
month, they're the prime. Next month, they're the prime, and then we're the subs;

they're the subs,, this is the sub, and that's got to stop, Rudy. It just has to stop.

This is—lo me, this just is not nbhf*“ It is not right, and I don't know how we fix
it, but I think we have to fix it. There are the same companies that are getting the
same 'éqntractsa and it has to change. And so, the fact that you're trying (o do i,
I'm going to tell you that's greal, but I'd like to see a whole new list of names next
month and the month afier that, and the month after that. We're chetry-picking
the same firms, and you're all going to disagree with me in the Department, and
that's fine. I've been around this for 31 years. This is not ty first rodeo. I've
represented a lot of these companies. [ know how this deal is done, but il we
don't start gelting some new names at the top—my phone rang off the hook all
weekend, 1 ook eight calls, and I dida't want phone calls on a Saturday and a
Sunday, but we've got (o change it ot thero is going to be mutiny, I'm just tetling
you. The engincering firms that aie not even being considered are not happy, and
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we—I went through the minutes from last month, and I'm going to say it again.
We hand out a lot of dough, and we've got to spread this money out across the
board. You cannot tell me that on these coniracts, that the same firms are chosen
every month. So, I appreciate what you've said today, but it has to change. So,
actions speak louder than words, and I'm talking to everyone that deals with this
issue. And if I see the same names again next month and the month after that, I'm
going to put you all on notice, I'm going to call it out. I have a fiduciary and
moral obligation to change this issue, and if my colleagues on the Board disagree
with me, then I will be happy to step down, and T will take this issue in a different
way. But if we have the same names nexi month and in October and November
and December, I'm going to bring it up, I'm just-letting you know. I don't know
who's on these selection committees; I don't know how these things are picked
and these companies are picked, but you cannot tell me—I'll repeat what I said
last month, You cannot tell me that there are other firms that are not qualified for
these jobs. You cannot, So, I want to know what the solution is going to be, and
I'm going to look to my colleagues. If T'm out of line, tell me piiblicly today, and
then Ill shut up, but this is month after month, after month, and I don't think it's
your fault. I don't care who's to blame. I'm not into blame. I want responsibility.
So; next month, 'm going to make 2 request that there are some new names at the
top of these hsts, and if they re the same names, I will be in this chair, and I'm
going 1 to tell you I'm g going to biing itup. Is that fair? If it's unfair, then tell me,
or you can pull me aside after the meeting and say, "I think you're out of line."
But I will bring it up month after month. So, I'm just giving you all predictability,
okay, so you know where this one Member stands. I can't speak for the other six
Members of the Board. So, if you want to call me and tell me what the solution
is, I'm happy to have that conversation privately, but it's got to change. We have
to fix it, because I don't want any more phone calls on weckends. Happy to {ake
phone calls, That's not the point, but it's happening more and more frequently,
ana’the§e (irms are afraid to bring it up because they're afraid they're never going
to get another coniract again  So, let's change the way we do it. Let's make sure
that we are doing the necessary things that have to be done, and let's open up the
door to some other firms to compete for these projects and get, across the board,
access to the amount of money that we produce and we invest in the state. Thank
you, Governot.

Thank you, Tom, Auny other questions or cominenls from Board Members with
regard to the Director’s Report. All right. So, I would suggest, Rudy, that you
take some time to sit with Member Skancke and perlaps go through some of
those issues.
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