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DISTRICT COURT

CLARK COUNTY, NEVADA

Joyce Sekera, )
)

   Plaintiff, )
)   Case No. A-18-773761

vs. )   Dept. No. XXV
)

Venetian Casino Resort, LLC, )
)

Defendant. )

Before the Honorable KATHLEEN E. DELANEY
Tuesday, May 14, 2019, 9:00 A.M.

Reporter's Transcript of Proceedings

OBJECTION TO DISCOVERY COMMISSIONER'S REPORT

APPEARANCES:

For the Plaintiff: KEITH E. GALLIHER, JR., ESQ.
KATHLEEN GALLAGHER, ESQ.  

 Attorneys at Law 

For the Defendant: MICHAEL A. ROYAL, ESQ.
Attorney at Law

REPORTED BY:  RENEE SILVAGGIO, C.C.R. No. 122

VEN 207



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Renee Silvaggio, CCR 122, ACCUSCRIPTS 
(702) 477-5191

Page 2 of 60

Las Vegas, Clark County, Nevada

Tuesday, May 14, 2019, 9:00 A.M.

P R O C E E D I N G S

* * * * *

THE COURT:  Page 2, Sekera versus Venetian 

Casino Resort from the 9:00 o'clock. 

MR. GALLIHER:  Thankfully, at my age, I'm still 

awake. 

THE COURT:  That makes one of us.  I, too, drove 

in from California this morning and that's all I can do. 

MR. GALLIHER:  Your Honor, Keith Galliher on 

behalf of plaintiff.  And I'd like to introduce Kathleen 

Gallagher to the Court.  She is actually not a relative. 

THE COURT:  What?  

MR. GALLIHER:  I know. 

THE COURT:  I thought you were telling me 

something -- 

MR. GALLIHER:  I know.  I know.  

THE COURT:  -- well, you did said Gallagher. 

MR. GALLIHER:  Yeah.  Different -- different 

spelling.  

But just by way of background, Kathleen finished 

college, two years at the University of Oregon; came to Las 

Vegas, attended Boyd School of Law, went to the night program; 

worked full time at a law office, receptionist, paralegal, law 
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clerk through law school; finished her law school; just took 

the bar, passed; was sworn in last week by Judge Cory.  This is 

actually her first official appearance in Court as an attorney. 

THE COURT:  Well, welcome to the Eighth Judicial 

District Court as an attorney.  And congratulations on your 

successes. 

I have some friends who went to the night 

program and am very proud of the Boyd Law School night program 

because it gives people opportunities they may not otherwise 

have; and welcome.  

Of course, you know you get no special favors 

just because you are new.  

MS. GALLAGHER:  Thank you, Your Honor. 

THE COURT:  I hope everybody understands that, 

but thank you.  

And thank you for the introduction.

MR. ROYAL:  Mike Royal, representing the 

defendants.  

And, Your Honor, my brother went to the night 

program and he's a licensed attorney.

THE COURT:  He's a licensed attorney, too?  

MR. ROYAL:  And a doctor, so -- 

THE COURT:  Are you single?  Maybe we could set 

you up. 

MR. ROYAL:  No.  He's a grandpa. 
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THE COURT:  Oh.

MR. GALLIHER:  And she's married.  That would be 

a problem.

MS. GALLAGHER:  Yeah. 

THE COURT:  Oh, so it's all bad.  The Judge 

takes back any, you know, matchmaking efforts.  

Anyway, in all seriousness, thank you again so 

much.  Go ahead and have seats. 

I just want to do a little orientation.  I won't 

do much.  I want to give people a chance to talk this one 

through. 

I've had a few objections coming from the 

Discovery Commissioner, and we had a changeover in the 

Discovery Commissioner.  This is no reflection on, you know, 

Commissioner Truman.  

She's, you know, the -- really the Alternative 

Dispute Resolution Commissioner.  She's been doubling up and 

covering for former Commissioner Bulla, now Judge Bulla.  

But I am taking the time, when folks ask me to 

certainly, but even on the few occasions on some decisions that 

have been made either in the, you know, Alternative Dispute 

Resolution Commissioner capacity or the Discovery Commissioner 

capacity just to make sure that, you know, the benefit of the 

Court's view is had, because I think that's important to give 

some certainty to the clients and to understand. 
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You know, we have a lot going on here with this 

one.  Maybe I did a disservice to make you wait until after the 

calendar calls, but I really wanted to dig in here and take the 

time. 

Because, you know, technically what we have on 

the calendar is the objection to the Discovery Commissioner's 

Report.  But, of course, what preceded in front of the 

Discovery Commissioner had to do with a Protective Order and 

certain disclosures that were made and whether they should have 

been made more fully when they were made, and then issues with 

whether or not the Protective Order should still stand. 

And we don't typically see that when we see 

somebody coming back with just an objection to the Discovery 

Commissioner's Report, that we have sort of all this going on.

And then, of course, there was a counter motion 

to strike related to the objection because it was argued that 

facts and arguments that had not been previously briefed before 

the Discovery Commissioner, although firm, what I reviewed, 

there does seem to be some overlap there, but we can see what 

is being pointed out is what was believed to be new and should 

not be there.  

And then another counter motion for sanctions 

under Rule 37.  So when we go to Rule 37, you know, typically 

we're looking at, you know, discovery abuse sanctions there, 

but Rule 37 is sort of that catch all.  I think it's, you know, 
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7.60 that really is the catch all for if you are trying to get 

sanctions based on what you think are things that duplicate or 

multiply proceedings.  But there is a reference specifically 

here to Rule 37 sanctions being asked for. 

So there's just a lot going on.  And I'm going 

to take it in its turn and give you the opportunity to 

highlight your arguments here today and really have a sort of 

dig into the weeds of it. 

I -- I guess I gave you that background too 

about what we're looking at as far as maybe bringing some of 

the things here that I'm not a rubber stamp for.  I never have 

been even with our longtime serving Commissioner Bulla.  I'm 

not a rubber stamp just because the special master that the 

Court has assigned to these matters says to do things a certain 

way. 

And I'm not necessarily looking at this like is 

there an abuse of discretion.  I'm really looking at it fresh 

to try to get it right and try to figure out, you know, how it 

should be done. 

And, of course, we have the frame work of that 

the Protective Order was granted, that there was some -- now, 

and I guess my last thing I want to say, and, again, I know 

this is a lot of background, but it did seem to me like there 

was a lot of open-ended things in this Discovery Commissioner's 

Report and Recommendation.  
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And what's being challenged, I think, of course, 

is just the outcome of the fact that the Protective Order would 

stand and -- or be granted in part and denied in part and that 

there would be certain things that were still allowed to be 

redacted and whatnot. 

But then there were all these other things 

about, like, there was missing incident reports and somebody 

was going to try to figure out what that was all about.  And 

then there was a sort of looking into if there were prior 

complaints that were substantially similar and that those would 

be provided.

And so I just -- I'm looking first and foremost 

for a -- where we stand with any of those things or has it all 

just been sitting idle, and fair enough if it has, because of 

the objection?  

Mr. Galliher?  

MR. GALLIHER:  Actually, I guess I lead off 

since we filed the objection. 

THE COURT:  Yes. 

MR. GALLIHER:  The way this all started is we 

sent out a request for production of documents to the Venetian 

requesting prior injury incident reports regarding people who 

slipped and fell on marble floors. 

THE COURT:  Right. 

MR. GALLIHER:  Pretty simple. 

VEN 213



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Renee Silvaggio, CCR 122, ACCUSCRIPTS 
(702) 477-5191

Page 8 of 60

THE COURT:  Pretty simple except for it's a 

giant hotel concern with a lot of marble floors.  But otherwise 

pretty simple. 

MR. GALLIHER:  Well, pretty simple, but the 

marble floors are all uniform.  It's not like they're 

different.  They have the same configuration, the same surface, 

the same design.  All of that is the same in terms of -- 

THE COURT:  And that really wasn't the point of 

the Protective Order request; right?  It was more of a privacy 

and HIPAA and things. 

MR. GALLIHER:  Well, and I'll address that in a 

minute, but that's what started things. 

And, of course, our position with respect to the 

request was, okay, this is relevant to the issue of 

foreseeability, which, of course, was something we have to 

prove as far as our case. 

It's also very, very important with respect to 

the issue of notice.  And that is that the Venetian is on 

notice of the condition of their floors and the fact they're 

exceptionally dangerous when they're wet. 

And, lastly, it was also very relevant to the 

issue of comparative negligence. 

The Court, I'm sure, has witnessed slip and fall 

cases where defense attorneys will approach the plaintiff and, 

of course, through questioning by the inmate that the plaintiff 
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was comparatively negligent because the plaintiff did not see 

the substance on the floor. 

Well, our position when we requested this 

information was, well, if there are other people who have 

slipped and fell on these floors, then we want to know who they 

are because we would like to bring those people in, of course, 

subject to the Court's discretion, and we would like to present 

them to establish the fact that:  Hey, I walked through the 

Venetian.  The floors are identical, and I didn't see anything 

on the floor.  I fell and got hurt.  So that's how it started. 

And then initially the response from the 

Venetian was:  Well, we'll give you -- they actually produced 

64 reports, but they were redacted.  All of the victim 

information was deleted from the report. 

So I called opposing counsel and complained and 

said:  Look, we need the unredacted reports so we can contact 

these people and verify the information contained in these 

reports and find out, in fact, if they would be available to 

serve as witnesses in this case. 

Well, the response then was:  Well, I'll give 

you the redacted reports but I want you to stipulate to a 

Protective Order, and that is that you agree that this 

information not be disseminated to anybody else. 

I said:  No.  I can't do that, nor should I. 

This is not proprietary information.  This is 
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information that should be readily available to anyone who sues 

the Venetian. 

THE COURT:  Just to be clear, it wasn't 

Attorney's Eyes Only.  It was okay to be seen by experts and -- 

MR. GALLIHER:  Experts and -- 

THE COURT:  -- and the client. 

MR. GALLIHER:  -- and shared with other 

attorneys who have lawsuits against Venetian. 

THE COURT:  Yeah.  But, no, I'm not talking 

about your position. 

I was talking about -- because when you said 

that it was -- the Protective Order was you and no one else, I 

just wanted to clarify that it was for litigation purposes in 

this litigation. 

MR. GALLIHER:  Yes. 

THE COURT:  So it would have been inclusive of 

experts in this litigation and staff of the counsel in this 

litigation. 

It was just not to be shared outside of anybody 

necessary for this litigation, because there are -- there's a 

difference between an Attorney's Eyes Only request and a 

request where the client and the expert can see it.  

MR. GALLIHER:  Understood.  No, this is not an 

attorney's only request. 

This was you can use it in litigation but you 
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can't use it outside the litigation.  You can't give it to 

anybody else who's involved in litigation against the Venetian.  

You have to keep it in this litigation. 

And my response was:  I can't agree to that 

because I do not think that a Protective Order is proper in 

this case given the nature of what we're asking for, injury 

incident reports. 

There are a number of pending lawsuits against 

the Venetian as a result of these floors and people slipping on 

these floors.  

And, I mean, the Court should be aware that as 

members of the Nevada Justice Association, we all share 

information concerning our cases.  We share briefing, we share 

experts and we share discovery that, in fact, we collected in 

our case. 

And as the Court would note from the objection 

that we filed, and by the way, giving credit where credit is 

due, Kathleen wrote the objection.  She researched it and wrote 

it.  And I thought she did an excellent job. 

The bottom line is that the cases in this 

country are uniform, that a Protective Order is not proper in a 

situation like this because what it does is it increases 

discovery costs. 

For example, in this case, I received 64 prior 

fall reports redacted.  Attorney Goldstein had another case 
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against the Venetian.  He received 32.  Same time frames. 

What happened when I got my redacted reports, I 

exchanged them with him.  He sent them to me -- and by the way, 

there was no Protective Order in place.  There was no motion 

practice in place, despite what's being represented. 

THE COURT:  I was going to say because I do have 

a counter motion for you -- 

MR. GALLIHER:  Yeah.  I know.

THE COURT:  -- to comply with the Court order 

and a counter motion for sanctions related --

MR. GALLIHER:  This was done right upfront.  The 

minute I got the information, I -- I exchanged it with counsel.  

George Bochanis also got a set.  He exchanged a set.  

So what we did is we got a set and compared 

notes.  And lo and behold, what we find is I don't have four of 

the reports that Mr. Goldstein has.  He doesn't have 35 of the 

reports that I have.  And Mr. Bochanis has about 11 that I 

don't have. 

So what we're finding is this -- and the 

interesting thing about this is that the Venetian, when they 

defend these cases, they always retain different defense firms.  

So they don't retain the same firm to represent them in 

defending these cases. 

Now, why do I think that's the case?  

Well, gee, if you have an ethical defense lawyer 
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and in one case you send them 32 reports for the same time 

frame and the next case you send them 64 reports, the first 

thing he's going to ask is:  Well, what are you doing?  Why 

don't I have all the reports?  

And the other thing that troubles me in the case 

is I took the deposition of EMT Security Guard Larson, and 

that's referenced in the motion practice.  And Mr. Larson 

testified that he had investigated -- his best estimate was a 

hundred injury falls himself as an EMT security guard being 

employed with the Venetian for a period of nine years. 

Well, he's one of two or three EMT security 

guards per shift.  There are three shifts.  So if we assume 

that he's an average EMT security guard, that means that there 

is somewhere between 600 and 900 injury falls on these floors 

at the Venetian during the nine-year time frame.  If we narrow 

it down to the five years that we requested, we'll estimate a 

suite of 500 falls.  

Well, I got 64 reports, and the reports I got 

were not the same reports as Mr. Goldstein got, were not the 

same reports that Mr. Bochanis got. 

So obviously from my perspective, it was:  Well, 

why would I stipulate to a Protective Order in this case given 

what we know is the situation?  And we argued this before 

Commissioner Truman. 

And, quite frankly, what happened is that the 
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Protective Order argument was made in the reply to the 

opposition to the initial motion that was filed.  The 

Protective Order that was sought at issue was:  We want to be 

able to submit redacted reports.  That was the issue. 

I responded and said:  No, there's no privacy 

issue here. 

And HIPAA certainly doesn't apply.  We're not 

talking about a medical facility. 

So -- and the Social Security Numbers are not on 

the reports, so that's not at issue. 

The only thing we want is contact information.  

We want a name and address of the person who fell. 

Well, in response to our opposition for the 

first time in the reply, the argument was expanded.  Now, it's, 

like -- because at that point in time the defense learned that 

we had shared information with the other two attorneys and 

apparently that upset the Venetian.  So now the game changes. 

Now, it's, like, well, you know what?  We want a 

Protective Order because we don't want you to be able to 

disclose this information to any other attorney that's involved 

in litigation against the Venetian. 

Well, as we pointed out in our objection, that's 

completely contrary to the uniform case law throughout the 

country.  There are no cases that we located in which a Court 

upheld a Protective Order of that nature. 
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Well, we didn't get a chance to brief that 

because it was a reply in motion practice. 

So we went in and argued the issue, and we lost 

the issue before Commissioner Truman.  And, quite frankly, 

Commissioner Truman was just flat wrong. 

So the bottom line is that the order was issued.  

And then on top of it, it's now been magnified even further by 

the defense because now I'm supposed to go out and I -- and I 

violated her order -- it wasn't an order.  It was a report and 

recommendation.  

And I had to go out now and I have to request 

all that information, all those reports back from counsel.  I'm 

not sure why because that was never even argued before the 

Discovery Commissioner. 

So all of a sudden, from a situation where we 

have a -- a Protective Order that should not have been issued, 

period, with respect to sharing information or with respect to 

redacted reports, that's now been expanded by the defense into 

this -- and I'm a little surprised because Mike Royal and I, 

believe it or not, get along quite well.  

And I'm reading this and it's, like, oh, well, I 

had no idea I was so clever.  I didn't realize that I was that 

smart and that disingenuous; but I guess maybe, perhaps, 

Mr. Royal thinks I am. 

But the bottom line is that the reports that we 
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received, redacted reports, were shared well before there was 

any talk about a Protective Order.  So I'm not in violation of 

anything. 

The information was also shared well before 

there was ever a motion practice filed before the Discovery 

Commissioner.  And the only reason that was filed was because I 

refused to stipulate to a Protective Order which precluded me 

from sharing information. 

So the bottom line is all of this now has been 

expanded far beyond -- I'm not even going to address the 

Schulman deposition.  I think that's a subject of separate 

motion, a separate proceeding.  I think that Mr. Royal's 

position was completely wrong in that situation. 

I'm addressing right now the proprietary nature 

of a Discovery Commissioner Report and Recommendation that 

tells me I can't get unredacted reports so I can contact these 

people and present them, subject to the Court's discretion at 

trial, to show notice, foreseeability and comparative 

negligence, or the absence of -- 

THE COURT:  But, Mr. Galliher, the order would 

let you do that if you just needed the names and the 

information for contact purposes for this litigation. 

But what you're suggesting is, is that it's 

really two-fold:  Like you could have what you need for this 

litigation, but you've already shared it and you want to 
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continue to share it and you want to support your bar by -- by 

sharing this information.  

Is that what you meant by saying it creates some 

form of efficiency or judicial or partly economy because then 

all of the same information would be out there amongst all the 

same plaintiffs attorneys.  

MR. GALLIHER:  Well, actually the 

recommendation, of course, is that the reports remain redacted.  

The recommendation is not that I get the names and addresses of 

the people who fell.  The Report and Recommendation denies me 

that. 

THE COURT:  Fair enough. 

As you said, you were talking about negotiating 

a Protective Order but you didn't agree, and that would have 

been a negotiated matter. 

MR. GALLIHER:  Right. 

THE COURT:  But you got it or you did not get 

it?  

MR. GALLIHER:  No, I didn't. 

I still don't have the names and addresses of 

the people who fell.

THE COURT:  I think that -- okay.  And this is 

why we have oral argument, because I thought I connected 

properly to the fact that you only got a redacted and that was 

what was ordered.  
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But then when you started arguing and you said 

you shared it and that may have upset them, that struck me as:  

Okay.  Well, wait a minute.  Maybe there was some sharing of it 

in an unredacted form and that's what -- you know, to you, and 

then that's what -- you know, you're upset because you shared 

that with the others.  So you only received the redacted. 

MR. GALLIHER:  Yeah.  We've never seen an 

unredacted report -- Injury Incident Report from the Venetian 

as requested. 

And -- and we go right back to the question 

of -- and we've argued this in our -- our objection.  Kathleen 

did an excellent job of briefing the issue.  It violates 

NRCP-1, it violates the case law that we cited, which is 

universal.  

The reason that you are allowed to do what we do 

is you share the -- share information.  Remember, we're suing a 

big corporate defendant.  And they're being sued a lot.  

We've -- we've identified five or six pending 

lawsuits that we didn't know about, additional reports we 

didn't know about in our opposition -- or our objection because 

Kathleen did the research and located the information. 

So our position is that the case law makes it 

very clear that this type of sharing of information is 

encouraged because it decreases discovery costs. 

Otherwise, if you allow this situation where we 
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cannot disseminate the information that we've uncovered in this 

case to other attorneys who are suing the Venetian, then that 

forces us, all of us, to discover information ourselves in each 

case unilaterally without sharing information or relying upon 

information that's received from other people, other attorneys 

involved in the case. 

And what makes that even worse is that the 

second purpose of all of this is to do exactly what we did:  

Crosscheck, make sure that the corporate defendant is being 

honest and forthright in giving you the information that you've 

requested.  

And the best way for us to determine that is to 

compare what we received with what other attorneys suing the 

Venetian have received.  And what we find in this case is it's 

not the same.  So -- 

THE COURT:  And interestingly, Mr. Royal says 

that it's exactly what you did, which is why we need the 

Protective Order to begin with because things shouldn't be 

shared. 

No, I appreciate it.  I think you covered 

everything very well.  I think I have a few questions. 

You -- there was a couple of procedural things.  

I didn't know if you wanted to address them now, or we'll just 

as we kind of wrap up, we'll go over it.  But there was the 

challenge that the counter motions really -- that you 
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brought -- the counter motions could not be added here. 

MR. GALLIHER:  Well, in reality, there should 

have been an objection.  And if the Court ordered, there should 

have been a response to the objection.  That's all that should 

be here. 

What happened is that the defense filed the 

counter motion.  They filed a counter motion and we filed a 

response to that motion to strike because our argument was -- 

THE COURT:  And I have that motion to strike --

MR. GALLIHER:  -- that that should not have been 

filed.  That all we should have had here today would have been 

the objection and the response to the objection and nothing 

else.  So that's why we filed a Motion to Strike. 

THE COURT:  Well, and uniquely our rules until 

the recent incarnation of the rules I don't think even allowed 

for a response to the objection. 

MR. GALLIHER:  Right. 

THE COURT:  But the new rules do.  And everybody 

always did it, so, you know, it is what it is. 

MR. GALLIHER:  And I'm fine with that. 

But the rest of the -- the rest of -- everything 

after what should have been the response really has no place 

here, which is why we filed the Motion to Strike. 

And the -- for example, the deposition shouldn't 

be here.  It could be raised before the Discovery Commissioner, 
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if, in fact, the defense really feels they have a valid 

argument.  I don't think they do. 

So the bottom line is the Commissioner's Report 

and Recommendation, which is flat wrong, she got it wrong.  I'm 

not blaming her for that because she didn't have all the 

briefing that you have before you at the time she made the 

decision.  It was raised in reply for the first time. 

So now that we've got the Venetian's position, 

which is, you know, you can't distribute this to anybody else, 

we've researched the law.  The law does not support that 

decision as we've cited in our brief.  

Numerous cases throughout the country have said 

we actually encourage this because it reduces discovery costs, 

number one.  And number two, it enables the attorneys suing the 

corporate entity to crosscheck whether or not the information 

they're receiving in discovery is accurate.  

Submitted. 

THE COURT:  All right.  Thank you. 

Ms. Gallagher, did he miss anything?  Is there 

something else that we should cover?  

I'm kind of being facetious.  

MR. GALLIHER:  I don't have a problem with that.  

I don't mind being reminded.

MS. GALLAGHER:  I was just going to say --

THE COURT:  I'm sorry.  It was a poor joke.  I 
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just -- yeah, because he credited you with writing so much, I 

thought in case he missed something.  

But, of course, it's -- it's just a summary.  I 

was only joking.  But thank you for your efforts and thank you, 

Mr. Galliher, for your argument.  

Mr. Royal, and wherever you want to start.  

We've got some procedural, obviously, arguments and I know you 

cited to 2.20 for, you know, bringing a counter motion that 

relates and some other things that it is.

Under the current rules, it does contemplate 

that there's an objection that there was either a response to 

the objection and that's how you would resolve these issues. 

I don't know whether I have a ton of heartburn 

that you raised the issues the way that you did.  It's just 

whether or not, you know, we're going to address them here or 

not.  But however you want to start -- wherever you want to 

start.  

MR. ROYAL:  Your Honor, the reason I -- the 

reason I filed the counter motion is because it's so closely 

connected to -- to the timeline of events that are at issue 

here. 

I mean, when Mr.- -- when Mr. Galliher says he 

-- the way he presents this is that I sandbagged -- that the -- 

you know, the defendant sandbagged before going before the 

Discovery Commissioner. 
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This was -- I actually sent him correspondence 

on December 17th, 2018.  I let him know from the very beginning 

that my client wanted this information to be protected.  So I 

sent him a letter with a copy of a Protective Order, a draft, 

for him to look at.  He contacted me and indicated he's not 

going to do that.  We had a 2.34. 

I went ahead and I -- you know, and I frankly 

just decided I will go ahead and give him redacted copies and 

see if that satisfies the situation. 

He contacted me -- that was on January 4th. 

He contacted me and said:  Okay, I'm not 

satisfied.  You're not allowed to do this.  

I -- and I said:  Well, why?  Why?  You've got 

the prior incidents.  Okay?  You've got whatever it is that you 

need to make your notice arguments. 

No, no, no.  I need to be able to contact every 

one of these people and maybe even their relatives and 

witnesses, whatever, and I need to be able to talk to them 

about the case.  Every one of these people are potential 

witnesses.  

And I said:  Well, we're not going to agree to 

that.  You know, and so we had a -- we had a -- you know, we 

had another 2.34.  And we agreed that I would file a motion for 

Protective Order. 

Now, I sent him a letter on January 23rd 
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again -- 

THE COURT:  You agreed to file a motion for the 

Protective Order.  You did not agree to the Protective Order. 

MR. ROYAL:  I'm sorry.  Thank you, Your Honor. 

THE COURT:  No, no.  You said it that way.  I 

was just confirming for the record that's how I heard it.  It 

was that the understanding was you couldn't resolve it. 

MR. ROYAL:  Right. 

THE COURT:  So you were going to do a motion and 

that's -- we're reconfirming it. 

MR. ROYAL:  Some of the correspondence that 

I've -- that I've provided to the Court, e-mailed -- or a 

letter, or whatever, e-mail to Mr. Galliher, Mr. Galliher 

writes me back and one of the things he said was:  Go ahead and 

file your motion.  I don't believe the Discovery Commissioner 

is going to agree with you.  

Okay.  Fine.  All right.  That's why we file 

motions. 

The motion was then filed on February 1st.  So 

when Mr. Galliher today represented before the Court, I didn't 

provide any of this information -- or rather I provided this 

information before there was any motion practice.  That's what 

he just said. 

Now, what I -- what I have provided the Court is 

an affidavit from Mr. Goldstein, who said he first met with 
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Mr. Galliher on February 7th, 2019.  So that would be six days 

after we filed the motion.  It would be well after the time 

that Mr. Galliher and I had a discussion about whether or not 

my client wanted this information to be protected. 

He understood -- he understood from the very 

beginning, at least from December 17th, 2018, that this 

information was something my client wanted protected.  He 

understood that. 

Now, if he shared the information with 

Mr. Goldstein, maybe if he could show that he did that between 

January 4th and maybe January 23rd, that would be one thing.  

But that's not what happened, and that's not what at least the 

evidence we have -- the Court has before it shows.  

We agreed on January 23rd, I would file a 

motion.  I filed a motion on February 1st.  He met with 

Mr. Galliher -- or, sorry, Mr. Galliher met with Mr. Goldstein 

on February 7th, and that's when they had their exchange. 

By the way, I didn't know that.  I didn't know 

that when I filed the motion.  I thought that we -- it was just 

going to be a simple motion before the Court and we were just 

going to try to get this resolved. 

What it looks like happened from my perspective 

is that once Mr. Galliher was aware we were going to be filing 

the motion, he wanted to go ahead and do a preemptive exchange 

with Mr. Goldstein, Mr. Bochanis and whoever else just to hedge 
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his bets in case the Court granted the motion. 

And so then he files his opposition.  I filed my 

reply.  And at the time I filed my reply, I did not know that 

Mr. Goldstein had actually used information about this, the 

subject of the motion for Protective Order.  I didn't know that 

until after I filed my reply. 

So you'll see, Your Honor, that I actually filed 

an addendum to the reply to let the Discovery Commissioner 

know:  Hey, I just found out, Mr. Goldstein and Mr.- -- I mean, 

while this motion is pending, they're exchanging information. 

So when we got to the hearing, that's when 

Mr. Galliher -- that's when Mr. Galliher, for the first time, 

is talking about his explanation of why he needs this other 

information.  Oh, and Mr. Goldstein only got 32, and, of 

course, I gave him 64.  

So I gave him 64 and I'm the bad guy because I 

actually gave him twice as many as whatever Mr. Goldstein got.  

And he's trying to suggest to the Discovery Commissioner that 

there's some nefarious plan by my client. 

And all I can tell, Your Honor, is at the time, 

at the time that I argued this, that we argued this before the 

Discovery Commissioner on March 13th, 2019, I did not know -- I 

did not know that on March 12th, the day before, March 12th, 

2019, that Mr. Goldstein had taken all 64, 660 pages of those 

documents provided to him by Mr. Galliher while this motion was 
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pending and he filed it with the Court, so it became a public 

record. 

I didn't know that.  Do you think I would -- if 

I knew that, I would have brought that up before the Discovery 

Commissioner?  

He's saying today:  Well, Mr. Royal should have 

brought that up.  I would have brought that up if he would have 

told me.  He didn't tell me.  He didn't tell me that 

Mr. Goldstein had -- had filed this with the Court. 

I mean, of course, I would have wanted it -- 

this information back.  My understanding at the time of the 

hearing was that he met with Mr. Goldstein, there was some 

exchange:  Hey, you only got 32.  Well, I got 64.  Oh, this 

isn't right.  

You know, it wasn't my understanding that they 

were actually physically providing these to each other or he 

was providing it to them. 

Now, he -- he -- Mr. Galliher said:  Well, 

Mr. Royal -- Mr. Royal, there were -- there were a couple that 

Mr. Goldstein had and Mr. Royal didn't produce or maybe three 

or four.  And that's why the Discovery Commissioner said:  

Well, okay.  Mr. Royal, will you, please, go look at that?  

Which I did.  

And I sent correspondence to counsel afterwards:  

I looked at these.  None of these apply.  This is why.  I 

VEN 233



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Renee Silvaggio, CCR 122, ACCUSCRIPTS 
(702) 477-5191

Page 28 of 60

explained to him there's been no other conversation with 

Mr. Galliher about that. 

So here we are -- you know, the question -- the 

question I have here is, first of all, as it relates to the 

underlying motion, our argument to the Discovery Commissioner 

was simple.  It was:  Look, they want to take this information, 

they want names, they want whatever they need, addresses.  He 

not only wants to contact these people, he wants to share it 

with Mr. Goldstein. 

Mr. Bochanis, he wants to throw it online; he 

wants to put it in some repository or deposit -- I don't know 

what he's going to do with it.  But he wants unfettered access 

to these people. 

Not just so that he and his firm can contact 

them for this case to see if maybe there might be some reason 

they can call them as a witness for whatever reason, 

comparative negligence, which I still don't get.  But he wants 

to -- he wants to let Mr. Goldstein, Mr. Bochanis and every 

other lawyer in town contact these people for whatever reason. 

And, you know, our argument was, they have 

privacy rights too.  And regarding HIPAA and so forth, I argued 

before the Discovery Commissioner, that there was private 

information in each of these.  

We have EMTs that respond to these -- to these 

events.  They get medical history information from these 
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people.  They -- they do whatever assessments that they do, and 

take statements from these people about what was hurt and so 

forth. 

And this information, I argued, at least is -- 

they deserve some protection.  And so -- 

THE COURT:  That's more of a general argument; 

right?  

MR. ROYAL:  Yes. 

THE COURT:  Because HIPAA -- 

MR. ROYAL:  Right.

THE COURT:  I think we can all agree, does not 

apply to lawyers, it does not apply to hotel casinos. 

MR. ROYAL:  I argued -- I argued this as 

HIPAA-related information. 

THE COURT:  Okay.  So basically it's medical 

information that you are concerned with. 

MR. ROYAL:  Yes, yes.  Absolutely.  And that 

these people have privacy rights. 

Now, I said:  Look, if Mr. -- if Mr. Galliher 

sees a factual situation where he feels like, okay, that one -- 

that's on point.  We can use that one.  Here's case number two, 

three, seven, eight.  Could you -- and then we talk about that.  

That's what she said when she said you guys can 

sit and meet and confer if you find something factually 

similar.  That's never happened.  We've never had that 
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discussion. 

He's not one time come back to me and said:  

Hey, this one on -- on this date is kind of similar.  I'm 

really interested in this one.  Can you maybe give me that 

information?  Can we talk about that?  Not once. 

It's just all been about this -- you know, just 

swinging for the fences. 

Now, the last thing I want to bring up regarding 

the -- you know, the fact is Mr. Galliher says he has no duty.  

He had no duty to go to Mr. Goldstein and say:  Hey, don't file 

that with the Court.  I've got a motion pending.  I know I gave 

that to you, but don't file it.  Okay?  

He was so sure that the Discovery Commissioner 

was not going to grant my motion, that he just started divvying 

it up.  

THE COURT:  Well, let's -- let's do this:  I 

want to stay on the, sort of, as much as I can the legal point 

because clearly there are, you know, concerns here with how and 

when communications occurred and who said what to whom and who 

gave what to whom.

But, you know, what Mr. Galliher has pointed out 

in his objection is that, you know, the very generic rule one 

that we have here, the Feds have, about, you know, speedy, 

just, et cetera, resolutions and expensive resolutions and then 

tying in to case law -- a lot of it is federal -- but tying in 
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to case law -- and, you know, of course we do look to our 

federal counterparts for rule interpretations -- but tying it 

in to, you know, how -- it doesn't really exist that this kind 

of information can and should be allowed to be redacted. 

What are we hanging our hat on legally other 

than just, well, you know, maybe these people shouldn't be 

bothered?  

MR. ROYAL:  Well, I think that, you know, one of 

our arguments was that we have -- we have a relationship with 

our guests. 

THE COURT:  Sure. 

MR. ROYAL:  We have a relationship with our 

guests, and they come to us and they provide us with certain 

information -- their contact information, whatever, the dates 

of birth, and we do have Social Security numbers, and that kind 

of information is available in these reports. 

And so, yeah, we don't -- it's our position that 

it's not necessarily -- we can't just -- we can't just give 

this information out every time -- not just because 

Mr. Galliher wants it for his case, but so he can give it to 

every attorney in town?  

He can do whatever he wants with this 

information and publish it anywhere, any way he wants to?  

THE COURT:  Well, I mean, there's other ways to 

fashion this; right?  
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I mean, I -- if Commissioner Truman had made a 

decision to say unredacted to them but limited to just them, I 

think that could be -- have been viewed as a reasonable 

outcome. 

You know, because then they have the opportunity 

to contact people but it's limited to how they utilize it, but 

that's not what happened here. 

Commissioner Truman said to redact it so they 

don't have names, they don't have those abilities, they just 

have number of incidents.  And then that got shared. 

You know, so I don't know what would have been 

shared or not shared.  And I don't know what would be shared or 

not shared if I have a disagreement in any way with 

Commissioner Truman's outcome, but I just think that there's 

lots of different ways to look at this. 

It just -- it strikes me as, you know, you've 

got a plaintiff who had a circumstance, and I don't understand 

it to necessarily -- I guess, let me say it this way:  What if 

it wasn't the Venetian?  What if it was -- I hate to pick 

anyplace, you know, a Walgreens, and somebody asked for prior 

instances in a reasonable time frame and they had three.  I'm 

not thinking Walgreens is going and redacting it all out 

because they don't want them to have the information and/or 

potentially it gets shared. 

You know, like you said, at the Venetian, they 
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have a relationship with their client -- with their customers.  

And I don't know, some of these maybe we'll call them better 

customers than others, right, or return guests, visitors, 

players, whatever.  

But, you know, because of the volume of it, you 

know, perhaps that was a concern or just because of the -- of 

the nature of what might be done with it, I guess, was a 

concern, but it just -- I really just want to make this 

decision based on what I think the prevailing case law tells us 

and not on some sort of, you know -- I'm not saying this is 

what Commissioner Truman did, but some sort of knee jerk that, 

well, this is medical information, so, oop, we can't -- oop, 

no, we can't do.

Because that's really not a legitimate basis I 

think to go back -- there may be others, but I don't think that 

is. 

So just kind of giving you the benefit of those 

thoughts for what they're worth. 

MR. ROYAL:  I mean, our -- my main point, 

Your Honor, is our client -- or our clients are -- our 

customers' right to privacy related to this information. 

Mr. Galliher just wants to start contacting -- 

we don't know how -- I mean, he's just going to start 

contacting everybody.  And -- and Mr. Goldstein is going to 

start contacting everybody.  And Mr. Bochanis is going to start 
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contacting everybody because it's all going to be shared. 

And who knows who else?  

So my initial -- my initial motion, 

Your Honor -- my initial motion was very straightforward.  And 

it was simply that we're going to -- we'll give him the reports 

unredacted, and he didn't share them with anybody. 

But then I found out -- then I found out -- 

THE COURT:  That he shared them. 

MR. ROYAL:  -- that he had shared them.  After I 

filed the motion and -- you know, and so I -- yeah.  I mean, I 

say, okay.  Okay, fine.  You know what, just keep them 

redacted.  

I think -- and I think that Commissioner Truman 

had some -- I think that played into May -- I don't know.  I 

can't read her mind.  She -- you know, but it certainly -- it's 

not in the Report and Recommendation.

But the fact that he's already sharing this 

information, while it's an issue before the Court, the fact 

that he shared it and, you know, while this objection's pending 

and everything else, I mean, it's still being -- it's out 

there.  

It's been filed with other -- in other 

proceedings.  In the Smith -- Venetian versus Smith, or Smith 

versus Venetian.  And it's been filed by Mr. Goldstein.  I 

don't know, it may be filed elsewhere. 
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But I think that alone, Your Honor, is -- I 

mean, I understand -- I mean, I -- that alone to me is just -- 

I can't understand.  If he felt that her ruling was wrong, he 

should have moved for a stay.  He didn't do that. 

You know, he said it's just a Report and 

Recommendation, but it's still -- it's still something that he 

can't just thumb his nose at. 

And that's what I think has happened here and 

that's why we filed the counter motion. 

THE COURT:  All right.  Any final word, 

Mr. Galliher?  

MR. GALLIHER:  Yes, Your Honor. 

This -- first of all, the 64 reports we're 

talking about were all slip and falls on liquid on the marble 

floors at the Venetian.  That's pretty substantially similar. 

And Mr. Royal may have forgotten, but I actually 

did a letter to him and requested a conference -- we haven't 

had it yet -- about the fact that it's my belief that all 64 

reports are substantially similar and, therefore, the 

unredacted information should be disclosed in each and every 

case. 

However, the bottom line is, and I think the 

Court's pointed this out in response to Mr. Royal's argument, 

there is zero case law in this country that supports what the 

Commissioner Truman report -- what she recommended in this 
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case; zero. 

All of the case law in this country encourages 

those of us who represent plaintiffs against corporations, 

major corporations, to gather our discovery information and 

share it with each other for the obvious reason that it makes 

the litigation far less expensive. 

The other thing I think that's important here is 

there's a complaint about the fact that we don't know the 

relationship of the people who fell to the Venetian.  They may 

have been people walking through, they may have been people 

shopping, they may have been gamblers.  We don't know any of 

that.  

I don't think any of that matters because, 

remember, most people have the absolute discretion to talk with 

us or not talk with us. 

If we contact an individual and we say we'd like 

to know what happened to you at the Venetian, and they say:  Go 

pound sand.  Well, okay, end of inquiry. 

But there may be people who are anxious to tell 

their story, who want to weigh in.  

And by the way, just so you know, this isn't 

really novel.  I co-counseled in a case before Judge Crockett, 

Bassu (phonetic) versus Planet Hollywood.  The issue had 

arisen.  Judge Crockett ordered redacted reports.  

And people have been sent out, interviewed 
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people.  Some people wanted to talk to them, some people don't 

want to talk to them.  But are we the judges ultimate decision 

at time of trial regarding how much of this information to 

admit into evidence?  

But we're not talking about that now.  We're 

talking about discovery.  We're talking about something which 

is reasonably calculated to lead to discoverable evidence.  And 

I can't think of anything more reasonably calculated to lead to 

discoverable evidence than unredacted reports.  

And, secondarily, because there's an absolute 

dearth of case law which supports the Venetian position and all 

the case law supports our position, we should be allowed to 

share the information with counsel, who also have a similar 

interest against the Venetian.  

Submitted.  

THE COURT:  All right.  Mr. Royal, did you have 

something -- 

MR. ROYAL:  I don't want to belabor this. 

THE COURT:  There's, like, counter motions and 

things, so I get it.  I don't want to close anything -- 

MR. ROYAL:  I don't want to belabor this, and 

I -- just to make this clear:  None of those prior cases were 

substantially similar because in this case there was no liquid 

on the floor.  Okay?  That's -- that's -- it is what it is. 

I mean, if counsel is being honest, he knows 
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that.  But there was nothing on the floor. 

So even with -- with -- I mean, what counsel 

hasn't done is justify, justify, how it is that he could -- 

even though he disagrees with me, even though he thinks the law 

is not on my side, whatever, okay, as soon as he knew that we 

were filing a motion for Protective Order he had zero respect 

for me, my client, for the Court because he just went out and 

started sharing it anyway.  

That's what I can't just -- I can't understand, 

and I just don't think that that kind of conduct -- I think -- 

to me it's egregious.  I guarantee you if the roles were 

reversed and I was the one out there sharing information or 

whatever it was about his client, he would be going nuts and 

seeking sanctions against me. 

What we see here is very, very blatant conduct 

on the part of counsel in the way that he conducted himself 

here.  That's all I can say -- 

THE COURT:  All right.  

MR. ROYAL:  -- in respect to that.

THE COURT:  And did you need a response? 

MR. GALLIHER:  Only -- first of all, in my 

45 years of practice I don't think I've ever really gone nuts, 

and I wouldn't plan on going nuts in this case as well.  That's 

just not my way of doing things. 

THE COURT:  Well, I mean, one of the things 
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that's being described, and I'm not pressing you on it, and 

maybe I'm wrong not to press you on it, but what's being 

indicated here is, at the very same time you know that you 

haven't had agreement on a Protective Order, at the very same 

time that you know that they're going to be arguing for this 

and it very well could be ordered, even though you didn't feel 

it was likely that Commissioner Truman would do it and you're 

not, you know, again, the first party I've had come in here 

thinking that, you know, things would go a certain way.  

We had ten-plus years of a particular discovery 

commissioner.  Now we have a new one, at least for now.  And 

possibly go a different way.  But that right on the eve of this 

being decided that you chose to share what you had. 

MR. GALLIHER:  That's absolutely wrong. 

THE COURT:  Okay.  Tell me what's wrong. 

MR. GALLIHER:  Absolutely wrong. 

Remember, the argument that we were not able to 

disseminate the information outside this litigation was raised 

for the first time by the defense in the reply to the Motion 

for Protective Order before the Discovery Commissioner. 

THE COURT:  Well, I heard you say that before 

but I didn't connect that to being sort of the informal 

discussions that you all had about what may happen or not 

happen, and that would be shared.  

MR. GALLIHER:  There was no discussion at all 
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about not sharing reports until I objected to the fact that we 

didn't receive unredacted reports. 

Then the offer was made:  We'll give you 

unredacted reports so long as you agree to a Protective Order 

that says you won't share them. 

And I said:  No.  I won't do that.  I was 

upfront from the get-go. 

The fact that Mr. Royal filed a motion for 

Protective Order after we had our conversations -- and by the 

way, several of them -- didn't affect the fact that, again, as 

I've represented before -- first of all, I don't know what 

Mr. Goldstein did.  

Mr. Goldstein and I, first of all, never 

physically met anyway.  We communicated by e-mail with my -- my 

paralegal.  We sent the reports in by e-mail.  And the bottom 

line is that he filed his motion one day before some hearing. 

I have no control over when he filed his motion 

or what he based it on.  

The bottom line -- in fact, I had no idea that 

he was going to use the redacted reports in the way that he 

used them.  

But, again, it goes right back to what does case 

law allow us to do.  And it's just very clear.  There just are 

no cases to the contrary, and that is:  We are allowed to share 

information for the reasons that I've outlined to the Court. 

VEN 246



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Renee Silvaggio, CCR 122, ACCUSCRIPTS 
(702) 477-5191

Page 41 of 60

Otherwise, where are we as Plaintiffs' lawyers 

representing individual persons against corporations?  

If we are -- if judge -- if Commissioner 

Truman's Report and Recommendation were upheld, where would we 

be?  

We would have a rule for the Venetian and a 

different rule for everybody else.  Whenever you litigate 

against the Venetian, well, you're entitled to require prior 

incident reports, but they can redact them so you can't contact 

the victims to verify information or present them at trial.  

And, by the way, because it's the Venetian, you can't share 

them with any other attorney who has a lawsuit against the 

Venetian or any other hotel. 

Well, that's not the law and there are obvious 

reasons why.  

So, again, I submit it. 

MR. ROYAL:  Now, I have to -- 

THE COURT:  And, trust me, I'm not the tennis 

judge; right?  I'm not going to keep doing this and then you 

always get the last word with the point.  But -- 

MR. ROYAL:  But I just want to be -- 

THE COURT:  You want to clarify because you -- 

MR. ROYAL:  I want to clarify. 

THE COURT:  -- argued it one way in terms of the 

communications, what was happening and Mr. Galliher just 
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clarified it a different way.  

So go ahead. 

MR. ROYAL:  All I can do, Your Honor, is to ask 

that -- I've -- I've tried to give the Court as much 

information as I can. 

THE COURT:  I got a lot of information. 

MR. ROYAL:  And because I want the Court to be 

informed. 

Mr. -- Mr. Galliher just said I don't know -- I 

don't know what Mr. Galliher -- or Goldstein did.  

Mr. Goldstein, I -- I don't have any 

declarations or -- or -- from Mr. Galliher about what happened.  

I do have one from Mr. Goldstein that I provided to the Court 

that says he met with him on February 7th.  

He said he met with them or they exchanged -- 

whatever.  I don't know if it was by e-mail.  I just know it 

was February 7th after we filed our motion.  

And so Mr. Galliher has made representations 

here that, you know -- he says before I really filed anything 

or we started really talking about it, he already gave this to 

Mr. Goldstein.  

I'm just telling you, Mr. Goldstein -- this is a 

declaration that he filed with the Court.  As an officer of the 

Court, he got them on February 7th, and he says:  I have no 

control over what he does.  
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Yes, he did.  Mr. Galliher had control.  He had 

control not to -- first of all, he had control not to give it 

to him; secondly, he had control that said:  Hey, hey, hey, 

don't file anything with the Court.  There's something pending 

right now, and let's just kind of keep it on the down low.  I 

don't know.  See what the Court does. 

But instead, because he's so sure of himself of 

what the Court was going to do, he just said:  All right.  You 

know, go ahead Mr. Goldstein, go ahead Mr. Bochanis, here you 

go.  The Court's on our side.  

And so even if Your Honor -- even if Your Honor 

does not affirm the Discovery Commissioner Report and 

Recommendation, we still have the issue of what Mr. Galliher 

did here with respect to this information, that at least for a 

period of time was to be protected.  And it wasn't protected.  

He did nothing to protect it.  

In fact, he did everything so that it wasn't 

protected, everything he could to make sure it wasn't protected 

regardless of the Court's determination. 

THE COURT:  All right.  Thank you. 

MR. GALLIHER:  I'm tired.  

THE COURT:  Submit it. 

MR. GALLIHER:  Submitted. 

THE COURT:  All right.  I should share this.  I 

mean, I'm sure counsel knows this, but maybe I shouldn't assume 
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because shockingly I've been in this job ten years, which I 

didn't even think of until I got my certificate, which I didn't 

know that they gave you for ten years of service here a couple 

months ago. 

I spent nine years in-house counsel for the 

Mirage Casino and Hotel.  I was not anything to do with 

personal injury.  That was all done at the corporate level.  In 

fact, my colleague, Carolyn Ellsworth, was the one who did that 

in the day when I was there. 

I was the client on occasion for a settlement 

conference or such, but we didn't have anything to do with any 

of that.  But I do know that we -- we handled subpoena 

productions.  We handled other things.  

And I was just -- as I'm reading through this, I 

couldn't help but think back and think:  Would we have refused 

to give these things out?  Would we have asked to have them 

redacted and would that have been a proper ask?  Would we have 

been likely to receive that?  

Now, this goes back a long time, because ten 

years on this job and another eight years in a different job 

since I was at the Mirage, so, you know, I'm still in denial of 

how old I am.  

But I really -- I looked at this and I just 

thought, you know, when all is said and done, to me it's all 

going to boil back down to what is proper discovery, what is 
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relevant, and what should have been disclosed.  And if there 

should have been some limitations on it, what should those be?  

And I said it a minute ago, and my mind still 

stays there, was there, kind of, after reviewing all the 

paperwork -- which, again, I do want to compliment.  It was 

very thorough and very detailed.  I'm not sure my law clerk 

would appreciate to have the same set of it with all the time 

she had to spend on it, but it really let me see and understand 

everything as best as I could and of course we clarified it 

further here today -- is, you know, putting myself in the shoes 

of the Discovery Commissioner and looking at everything fresh, 

what would I have done?  

And I really think what I would have said was:  

The plaintiff gets it.  The plaintiff gets all of it.  

The plaintiff should not be precluded from being 

able to have it, being able to know who these people are and 

being able to contact these people. 

Now, if things need to be redacted, like, 

Social Security Numbers or other things, you know, I suppose 

that could be a discussion to the extent that anything ever 

were to get filed. 

I don't know that it needs to be redacted from 

going over to the plaintiff's side, but, you know, obviously we 

can't have anything that's ever filed that would have a 

personal identifying information in it, like Social Security 
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Number, et cetera; but they should have it. 

The real question becomes then:  Should they be 

able to disseminate it?  

And it's -- you know, I appreciate very much, 

Mr. Galliher's argument that, look, you know, this is -- this 

is -- there's nothing that precludes it in the law, and I -- I 

agree.  I don't see anything that precludes it in the law. 

I could see where it could potentially be 

undesirable to one of our larger businesses here in the 

community.  I could see where it potentially could be 

undesirable.  As Mr. Galliher himself pointed out, you could 

call some of these folks and they could say, you know, pound 

sand and not want to be bothered. 

And perhaps there would be some thought process 

of, you know, look, you can have it and you can do with it what 

you need to do with it for your litigation, but what purpose is 

there to serve to share it around?  And then, you know, in 

these circumstances would we end up with people who are 

trolling for other clients, you know, and do we now beget 

something that really, when people say bad things about 

lawyers, you know, that they say them.  

I would have no reason to believe that 

Mr. Goldstein or Mr. Bochanis would do that, and those are the 

names that come up here today.  I've known and respected them 

as practitioners for a very long time.  So I'm not meaning to 
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suggest that.  But I can see where, you know, somebody sort of 

weighing the stakes about it. 

And I think the easier call for me to be would 

be to say:  The Plaintiff gets everything but they keep it to 

themselves.  But really at the end of the day, I can't find any 

legal basis to make that ruling. 

I -- I do think that at the end of the day 

Commissioner Truman made an error here. 

I -- I think that it's relevant discovery.  I 

think it is, again, not only relevant, but it's -- it's 

relevant as stated earlier to the foreseeability, to whether 

the Venetian was on notice.  

I think they are substantially similar enough, 

liquid, no liquid, the issue is the slip and the fall on the 

marble and what caused it and the circumstances.  I think that 

that certainly overlaps.  I just don't see any legal basis upon 

which this countersuit had been precluded. 

In their full display to the Plaintiff, the only 

question becomes -- and I have to admit I have some qualms 

about this because, again, it would be easier to say, but keep 

it to yourselves and don't share it to the greater world, but I 

don't have a legal basis to say that, that I can see. 

So it would mean me just saying:  Well, let me 

try to protect these people from lawyers doing something that I 

would not suspect that these lawyers could or would do or let 
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me just protect these people so they're not annoyed. 

And you know what?  I'm sorry, that's not how 

that works. 

I mean, this information could all potentially 

be found one way or another if somebody had contacts with 

insurance people and had some inside scoop or they'd said 

people filed litigations if those could be found. 

It's all fair game.  It just is.  I think it's 

just fair game. 

I -- I struggle with the decision in all candor 

because I do think because of the sheer volume of the amount of 

people involved here, that it could become something that's 

problematic.  It could be viewed as something that would be 

something, like, a -- you know, a marketing list that's out 

there on the loose that somebody could get their hands on and 

tie into, but I can't just because of that qualm tie it up. 

I think that Mr. Galliher is correct on the law 

on this one.  Whether I like it or not and whether it's going 

to, you know, make me unpopular in my decision making, I think 

at the end of the day this is information that needs to be 

provided in its unredacted form.  

And, again, I don't see any legal basis for 

limiting how it is -- how it is held and how it is viewed. 

I guess in saying that, though, I would caution 

Mr. Galliher that, you know, how you share this information and 
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who gets ahold of it and who has what information doesn't 

necessarily protect folks from being upset and coming after and 

wanting to attack this. 

And maybe that is something to keep in mind, 

even if you are sharing it with people who you trust or believe 

wouldn't do anything negative with it.  But I'm -- I am going 

to reverse the Discovery Commissioner's Report and 

Recommendations.  

It's not really technically granting the 

objection.  It's just reversing the Discovery Commissioner's 

Report and Recommendations.  

And to the extent that it is now required that 

there be unredacted incident reports provided, and technically 

litigation on how Plaintiff and Defendant (inaudible), but it 

is potentially problematic to the extent that this information 

could be shared and could contain personal identifying 

information. 

There is -- there is statutory law out there 

that talks about those who come into possession of large 

quantities of information that contain personal identifying 

information and do not handle it carefully and disseminate it 

or do other things with it, you know, in my mind, I'm equating 

it to CBS -- sorry, I picked on CBS today.  I guess I picked up 

Walgreens a minute ago -- and they take, you know, client files 

and they dump them in the trash, and somebody gets ahold of 
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them.  Like, you can't do that under our current statutory 

scheme, in which, from my recollections in my days doing 

consumer protection and, you know, we don't want to have the 

functional equivalent of that happening here. 

But beyond that, Mr. Galliher, I am going to ask 

you to prepare the revised Report and Recommendations with the 

order that reverses and removes that. 

I don't know where we are with how to reconcile 

these prior incident reports that weren't provided or how to 

reconcile the providing of, you know, information.  But, you 

know, perhaps because the reverse and remand is going to be the 

full unredacted incident reports, then maybe these other things 

are mooted.  I don't know. 

MR. GALLIHER:  Understood. 

THE COURT:  But you'll prepare the order.  

You'll show it to Mr. Royal.  And in light of that, not for 

procedural grounds but on substantive grounds, I am going to 

deny the three counter motions. 

I do have some procedural concern.  I think the 

better course of action is to do it as a response to an 

objection in this arena, and the current rules do allow for 

that.  

But, again, I'm not denying them on procedural 

grounds.  I'm denying them on substantive grounds, that I don't 

believe there's any basis to grant the counter Motion to Strike 
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new facts and arguments or any -- these are arguments, as 

pointed out, came up in the reply, and I think they need to be 

flushed out. 

You are in front of a judge.  This is the time 

to do it.  No counter motion needed to now clawback what was 

released or for Rule 37 sanctions. 

I'm also going to, I think, as moot deny the 

Plaintiff's Motion to Strike the improper counter motions 

because I've now ruled that they're denied substantively. 

And I don't know, again, procedurally if it 

wouldn't have been more proper to do it as a response in 

bringing it for the Discovery Commissioner, but that's not 

where my concern lies.  And I think it is potentially 

reasonable under the rules to read it as a counter motion could 

have been permitted.  

So I'm not going to deny it, that it wasn't an 

option.  But I am going to -- because I've denied them, this is 

denied as moot.  

So you will have to address all of those things, 

Mr. Galliher.  All right?  

MR. GALLIHER:  Yes, Your Honor. 

THE COURT:  Thank you for your additional time 

to go over the argument, go over the matters.  And maybe I'll 

live to regret this.  I hope I don't. 

MR. ROYAL:  So I'm clear, Your Honor.  So 
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everything in the counter motion, all those issues, those have 

been denied; right?  

THE COURT:  They are denied. 

MR. ROYAL:  Okay. 

THE COURT:  Yep.  Based on the Court's ruling on 

what to do with the objection.  

All right.  Thank you.  

MR. ROYAL:  Thank you, Your Honor. 

MR. GALLIHER:  Thank you, Your Honor.

(Proceedings concluded.)

* * * * * *

ATTEST:  Full, true and accurate transcript of proceedings.

/S/Renee Silvaggio
RENEE SILVAGGIO, C.C.R. 122
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