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20 01/23/17 Judgment and Permanent Injunction APP3966 – 
APP3969

27 11/20/19 Judgment for Costs Against Allen Kelley APP4726 – 
APP4727

8 07/28/15 July 28, 2015 Minute Order APP1235
6 06/22/15 June 22, 2015 Hearing Minutes APP1001
5 03/03/15 March 3, 2015 Hearing Minutes APP0713

18 05/18/16 May 18, 2016 Hearing Minutes  APP3326 – 
APP3327

18 05/27/16 May 27, 2016 Hearing Minutes APP3443
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13 08/31/15 Minute Order – Decision Regarding Evidence 

Relating to Prior Lawsuits 
APP2391 

27 10/24/19 Minute Order Regarding Motion to Retax and 
Motion for Attorney’s Fees

APP4721 

26 09/25/19 Minutes Regarding Motion for Attorney’s Fees 
& Motion to Retax

APP4660 

15 03/31/16 Motion (1) to Amend Judgment; (2) 
Alternative Motion to Amend Findings of Fact 
and Conclusions of Law; and (3) Motion to 
Stay Enforcement of Judgment Pending 
Appeal 

APP2897 – 
APP2928 
 
 
 

23 08/7/19 Motion for Attorneys’ Fees APP4168 – 
APP4185

15 03/29/16 Motion for Attorneys’ Fees and Costs  APP2808 – 
APP2896

2 01/11/15 Motion for Class Certification  APP0077 – 
APP0217

13 10/16/15 Motion to Amend Findings of Fact and 
Conclusions of Law on Liability (First) Phase 
of Trial 

APP2437 – 
APP2463 
 

6 05/22/15 Motion to Reconsider Order Granting 
Plaintiff’s Countermotion for Partial Summary 
Judgment 

APP0876 – 
APP0899 
 

20 02/17/17 Notice of Appeal APP3981 – 
APP3983

19 10/05/16 Notice of Entry of Discovery Commissioner’s 
Report and Recommendations

APP3570 – 
APP3594

20 1/24/17 Notice of Entry of Judgment and Permanent 
Injunction 

APP3970 – 
APP3976

27 11/20/19 Notice of Entry of Judgment for Costs Against 
Allen Kelley

APP4738 – 
APP4742

15 03/14/16 Notice of Entry of Order and Mandatory 
Injunction 

APP2794 – 
APP2807

27 11/20/19 Notice of Entry of Order Denying Defendant’s 
Motion for Attorneys’ Fees

APP4728 – 
APP4732

12 08/18/15 Notice of Entry of Order Denying Defendant’s 
Motion for Summary Judgment and Order 
Granting Plaintiff’s Countermotion in Limine 

APP2285 – 
APP2290 
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6 05/05/15 Notice of Entry of Order Denying Motion for 
Class Certification

APP0871 – 
APP0875

21 07/17/19 Notice of Entry of Order Granting Defendant 
Fairway Chevrolet Company’s Motion for 
Summary Judgment and Denying Plaintiff’s 
Countermotion for Partial Summary Judgment 
on Plaintiff’s Second Claim for Relief for 
Declaratory Relief

APP4037 – 
APP4044 

27 11/20/19 Notice of Entry of Order Granting in Part and 
Denying in Part Plaintiff’s Motion to Retax 
and Settle Costs

APP4733 – 
APP4737 

6 05/05/15 Notice of Entry of Order Granting Plaintiff’s 
Countermotion for Partial Summary Judgment 
and Order Denying Defendant’s Motion for 
Summary Judgment

APP0859 – 
APP0870 

21 07/17/19 Notice of Entry of Order Reversing and 
Vacating Final Judgment and Permanent 
Injunction, Related Orders, and Findings of 
Fact and Conclusions of Law

APP4045 – 
APP4050 

20 01/18/17 Notice of Entry of Orders APP3931 – 
APP3965

11 08/12/15 Notice of Entry of Stipulation and Order 
Regarding Witness Ashley Kelley

APP2054 – 
APP2058

25 08/21/19 Notice of Entry of Stipulation and Order to 
Have Plaintiff’s Motion to Retax Defendant’s 
Costs and Defendant’s Motion for Attorney’s 
Fees Heard Together on September 25, 2019 
on the Court’s Hearing Calendar and to Extend 
Opposition and Reply Dates

APP4467 – 
APP4472 

21 02/07/19 Notice of Entry of Stipulation and Order to 
Release Cash Bond/Security for Appeal to 
Fairway Chevrolet Company

APP3997 – 
APP4002 

25 08/08/19 Notice of Hearing regarding Motion for 
Attorneys’ Fees

APP4463 

23 07/22/19 Notice of Hearing Regarding Motion to Retax 
and Settle Costs

APP4155 
 

20 12/01/16 Notice of Objection APP3788 – 
APP3842
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20 02/02/17 Notice of Posting Cash Deposit  APP3977 – 

APP3980
13 11/16/15 November 16, 2015 Minute Order APP2497
19 11/03/16 November 3, 2016 Hearing Minutes  APP3691 – 

APP3692
19 10/06/16 Objection to Order to Submit Proposed 

Injunction
APP3595 – 
APP3597

19 10/20/16 October 20, 2016 Minute Order APP3598
17 05/04/16 Opposition to Motion 1) to Amend Judgment; 

2) Alternative Motion to Amend Findings of 
Fact and Conclusions of Law; and 3) Motion 
to Stay Enforcement of Judgment Pending 
Appeal and Countermotion to Require Posting 
of Supercedeas Bond Pending Appeal 

APP3093 – 
APP3198 

16 05/04/16 Opposition to Motion for Award of Attorneys’ 
Fees and Costs 

APP2929 – 
APP3092

3 02/19/15 Opposition to Motion for Class Certification APP0387 – 
APP0405

7 07/06/15 Opposition to Motion for Summary Judgment 
and Countermotion in Limine to Preclude 
Defendant from Asserting Release and Right 
to Cure Defenses 

APP1002 – 
APP1215 

13 11/04/15 Opposition to Motion to Amend Findings of 
Fact and Conclusions of Law on Liability 
(First) Phase of Trial

APP2464 – 
APP2490 
 

6 06/07/15 Opposition to Motion to Reconsider Order 
Granting Plaintiff’s Countermotion for Partial 
Summary Judgment

APP0900 – 
APP0950 

23 08/06/19 Opposition to Plaintiff Allen Kelley’s Motion 
to Retax and Settle Costs

APP4156 – 
APP4167

27 11/20/19 Order Denying Defendant’s Motion for 
Attorneys’ Fees

APP4722 – 
APP4723

8 07/16/15 Order Denying Defendant’s Motion for 
Reconsideration 

APP1216 – 
APP1217

11 08/11/15 Order Denying Defendant’s Motion for 
Summary Judgment and Order Granting 
Plaintiff’s Countermotion in Limine

APP1888 – 
APP1890 

 



20 
 

 
6 05/01/15 Order Denying Motion for Class Certification APP0848 – 

APP0849
15 12/16/15 Order Denying Motion to Amend Findings of 

Fact and Conclusions of Law on Liability 
(First) Phase of Trial

APP2779 – 
APP2780 
 

21 12/21/18 Order Denying Rehearing APP3991 – 
APP3992

21 07/15/19 Order Granting Defendant Fairway Chevrolet 
Company’s Motion for Summary Judgment 
and Denying Plaintiff’s Countermotion for 
Partial Summary Judgment on Plaintiff’s 
Second Claim for Relief for Declaratory Relief 

APP4032 – 
APP4036 

27 11/20/19 Order Granting in Part and Denying in Part 
Plaintiff’s Motion to Retax and Settle Costs 

APP4724 – 
APP4725

20 01/18/17 Order Granting Motion for Award of 
Attorneys’ Fees and Costs 

APP3902 – 
APP3907

20 01/18/17 Order Granting Motion to Stay Injunction 
Pending Appeal and Order Granting 
Countermotion to Require Posting of Bond  

APP3908 – 
APP3910 

6 05/04/15 Order Granting Plaintiff’s Countermotion for 
Partial Summary Judgment and Order Denying 
Defendant’s Motion for Summary Judgment 

APP0850 – 
APP0858 

21 11/09/18 Order of Reversal and Remand APP3988 – 
APP3990

15 12/16/15 Order re Second Phase of Trial  APP2781 – 
APP2783

21 07/15/19 Order Reversing and Vacating Final Judgment 
and Permanent Injunction, Related Orders, and 
Findings of Fact and Conclusions of Law

APP4029 – 
APP4031 

21 02/04/19 Order Scheduling Status Check APP3993
9 08/10/15 Partial Transcript of Proceedings – Trial Day 

1, Excluding Testimony of Allen Kelley
APP1428 – 
APP1560

8 08/10/15 Partial Transcript of Proceedings – Trial Day 
1, Testimony of Allen Kelley 

APP1355 – 
APP1427

12 08/13/15 Partial Transcript of Proceedings – Trial Day 
4, Excluding Judge’s Ruling

APP2059 – 
APP2264

12 08/13/15 Partial Transcript of Proceedings – Trial Day 
4, Judge’s Ruling

APP2265 – 
APP2284
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14 12/11/15 Partial Transcript of Proceedings – Trial Day 

5, Excluding Findings of Fact, Conclusions of 
Law and Decision

APP2498 – 
APP2764 

15 12/11/15 Partial Transcript of Proceedings – Trial Day 
5, Findings of Fact, Conclusions of Law and 
Decision 

APP2765 – 
APP2774 

26 08/28/19 Plaintiff Allen Kelley’s Opposition to 
Defendant’s Motion for Attorney’s Fees

APP4473 – 
APP4621

26 09/15/19 Plaintiff Allen Kelley’s Reply in Support of 
Plaintiff’s Motion to Settle and Retax Costs 

APP4622 – 
APP4636

27 09/30/19 Plaintiff Allen Kelley’s Supplement in Support 
of His Opposition to Fairway’s Motion for 
Fees Re New Precedential and Binding 
Authority on Issues of First Impression vis-à-
vis Award of Fees Under NRS 18.010(2)(b) 

APP4702 – 
APP4714 

27 11/28/19 Plaintiff’s Case Appeal Statement on Cross 
Appeal 

APP4758 – 
APP4767

23 07/20/19 Plaintiff’s Motion to Retax and Settle Costs APP4107 – 
APP4154

27 11/28/19 Plaintiff’s Notice of Cross Appeal APP4755 – 
APP4757

13 09/23/15 Plaintiff’s Notice of Phase 2 Trial Exhibits and 
Witnesses 

APP2392 – 
APP2418

27 11/27/19 Plaintiff’s Notice of Posting Cash Deposit in 
Lieu of Supersedeas Bond

APP4751 – 
APP4754

4 02/19/15 Plaintiff’s Opposition to Defendant’s Motion 
for Summary Judgment and Countermotion for 
Partial Summary Judgment on Plaintiff’s 
Second Claim for Relief for Declaratory Relief 

APP0406 – 
APP0671 

15 12/11/15 Plaintiff’s Phase 2 Trial Exhibit 1A – Redacted 
Settlement Agreement & Assurance of 
Discontinuance dated Oct. 2008

APP2775 – 
APP2776 
 

15 12/11/15 Plaintiff’s Phase 2 Trial Exhibit 2A – Redacted 
Joint Stipulation for Class Action Settlement & 
Release of Claims dated Oct. 2009

APP2777 – 
APP2778 

8 08/04/15 Plaintiff’s Pretrial Memorandum #2 on 
Edwards Factors

APP1260 – 
APP1267
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8 08/04/15 Plaintiff’s Pretrial Memorandum #3 re “Per 

Se” Violation of NAC 482.180(3) and 
Defendant’s Non-Delegable Duty Under NAC 
482.110 

APP1268 – 
APP1276 

19 11/01/16 Plaintiff’s Supplement re Trial Court’s 
Authority to Amend Findings of Fact and 
Conclusions of Law and the Judgment 
Pursuant to Rule 52(b)

APP3677 – 
APP3690 

13 08/28/15 Plaintiff’s Supplemental Trial Brief re: 
Admission of Facts, Evidence and Testimony 
Relating to Previous Lawsuits Filed Against 
Defendant

APP2340 – 
APP2390 

9 08/10/15 Plaintiff’s Trial Exhibit 10 – Declaration of 
Greg Heinrich in support of Defendant’s MSJ 
dated January 28, 2015

APP1568 

9 08/10/15 Plaintiff’s Trial Exhibit 13 – AmeriCredit 
dealer agreement with Fairway dated May 30, 
2007 

APP1569 – 
APP1576 

 
9 08/10/15 Plaintiff’s Trial Exhibit 15 – GM Financial 

underwriting guidelines effective July 12, 
2012, identified and produced at deposition of 
Mr. Urritia 

APP1577 – 
APP1578 
 

9 08/10/15 Plaintiff’s Trial Exhibit 4 – My 2012 Closeout 
All Models 9.9% Flyer

APP1561 

9 08/10/15 Plaintiff’s Trial Exhibit 5 – Broadcast Copy 
from McCarthy Co.

APP1562 

 08/10/15 Plaintiff’s Trial Exhibit 6 – Video of “yearend 
clearance event” CD 

Original 
exhibit 
transmitted 
to Nevada 
Supreme 
Court in the 
first appeal
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 08/10/15 Plaintiff’s Trial Exhibit 6A – Video of 

“yearend clearance event” CD 
Original 
exhibit 
transmitted 
to Nevada 
Supreme 
Court in the 
first appeal

9 08/10/15 Plaintiff’s Trial Exhibit 7 – Screen grab static 
facsimile of the “yearend clearance event”  

APP1563 

9 08/10/15 Plaintiff’s Trial Exhibit 8 – Declaration of 
Terry Hoisington in support of Defendant’s 
MSJ dated Jan. 15, 2015

APP1564 – 
APP1567 

18 05/13/16 Reply in Support of Motion 1) to Amend 
Judgment; 2) Alternative Motion to Amend 
Findings of Fact and Conclusions of Law; and 
3) Motion to Stay Enforcement of Judgment 
Pending Appeal

APP3311 – 
APP3325 

17 05/11/16 Reply in Support of Motion for Award of 
Attorneys’ Fees and Costs – Filed at 11:01 
p.m. 

APP3199 – 
APP3238 

17 05/11/16 Reply in Support of Motion for Award of 
Attorneys’ Fees and Costs – Filed at 11:21 
p.m. 

APP3239 – 
APP3278 

5 02/25/15 Reply in Support of Motion for Summary 
Judgment and Opposition to Countermotion 
for Partial Summary Judgment 

APP0697 – 
APP0712  

8 07/21/15 Reply in Support of Motion for Summary 
Judgment and Opposition to Countermotion 

APP1218 – 
APP1234

13 11/10/15 Reply in Support of Motion to Amend 
Findings of Fact and Conclusions of Law on 
Liability (First) Phase of Trial

APP2491 – 
APP2496 
 

6 06/16/15 Reply in Support of Motion to Reconsider 
Order Granting Plaintiff’s Countermotion for 
Partial Summary Judgment

APP0992 – 
APP1000 

5 02/22/15 Reply in Support of Plaintiff’s Motion for 
Class Certification

APP0672 – 
APP0696

18 05/26/16 Second Supplement in Support of Motion for 
Award of Attorneys’ Fees and Costs 

APP3412 – 
APP3442
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18 09/16/16 September 16, 2016 Hearing Minutes  APP3457 – 
APP3458

11 08/11/15 Stipulation and Order Regarding Witness 
Ashley Kelley 

APP1886 – 
APP1887

25 08/21/19 Stipulation and Order to Have Plaintiff’s 
Motion to Retax Defendant’s Costs and 
Defendant’s Motion for Attorneys’ Fees Heard 
Together on September 25, 2019 on the 
Court’s Hearing Calendar and to Extend 
Opposition and Reply Dates

APP4464 –
APP4466 

21 02/06/19 Stipulation and Order to Release Cash 
Bond/Security for Appeal to Fairway 
Chevrolet Company

APP3994 –
APP3996 

17 05/12/16 Supplemental Time Sheet in Support of 
Motion for Award of Attorneys’ Fees and 
Costs  

APP3279 – 
APP3310 

20 12/01/16 Third Amended Verified Time Sheet in 
Support of Motion for Award of Attorneys’ 
Fees and Costs 

APP3764 – 
APP3787 

18 05/18/16 Transcript of Proceedings – All Pending 
Motions  

APP3328 – 
APP3411

18 05/27/16 Transcript of Proceedings – All Pending 
Motions  

APP3444 – 
APP3456

18 09/16/16 Transcript of Proceedings – All Pending 
Motions 

APP3459 – 
APP3544

19 11/03/16 Transcript of Proceedings – All Pending 
Motions  

APP3693 – 
APP3763

5 03/03/15 Transcript of Proceedings – Fairway Chevrolet 
Company’s Motion for Summary Judgment; 
Plaintiff’s Motion for Class Certification; 
Plaintiff’s Opposition to Defendant’s Motion 
for Summary Judgment and Countermotion for 
Partial Summary Judgment

APP0714 – 
APP0847 

8 08/05/15 Transcript of Proceedings – Fairway Chevrolet 
Company’s Motion for Summary Judgment; 
Plaintiff’s Opposition and Countermotion in 
Limine to Preclude Defendant from Asserting 
Release and Right to Cure Defenses 

APP1278 – 
APP1334 
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20 12/08/16 Transcript of Proceedings – Motion to Stay 

Enforcement of Judgment Pending Appeal, 
Countermotion to Require Posting of 
Supersedeas Bond Pending Appeal

APP3860 – 
APP3900 

10 08/11/15 Transcript of Proceedings – Trial Day 2 APP1720 – 
APP1878

11 08/12/15 Transcript of Proceedings – Trial Day 3 APP1891 – 
APP2053

21 02/19/19 Transcript of Status Check Regarding Remand APP4003 – 
APP4006

27 09/25/19 Transcript Regarding Plaintiff’s Motion to 
Retax and Settle Costs; Defendant’s Motion 
for Attorney’s Fees

APP4661 – 
APP4701 

21 06/05/19 Transcript Regarding Submission of Orders APP4007 –
APP4028

8 08/10/15 Trial Minutes – August 10, 2015; August 11, 
2015; August 12, 2015, August 13, 2015; 
December 11, 2015

APP1352 – 
APP1354 

 
 
 
4843-3636-7031, v. 1 





























































Docket 72444   Document 2017-28604





































































































Docket 72444   Document 2017-28604

































Skip to Main Content Logout My Account Search Menu New District Civil/Criminal 
Search Refine Search Close Location : District Court Civil/Criminal Help

REGISTER OF ACTIONS
CASE NO. A-13-674480-C

Allen Kelley, Plaintiff(s) vs. Fairway Chevrolet Company, 
Defendant(s)

§
§
§
§
§
§
§

Case Type: Other Civil Filing
Subtype: Other Civil Matters

Date Filed: 01/04/2013
Location: Department 1

Cross-Reference Case 
Number:

A674480

Supreme Court No.: 72444

PARTY INFORMATION

Lead Attorneys
Defendant Fairway Chevrolet Company L C. Rose

Retained
7026997500(W)

Plaintiff Kelley, Allen George O. West III
Retained

702-318-6570(W)

EVENTS & ORDERS OF THE COURT

12/08/2016 All Pending Motions  (10:30 AM) (Judicial Officer Cory, Kenneth) 

Minutes
12/08/2016 10:30 AM

- Following arguments of counsel. COURT ORDERED, MOTION 
TO STAY GRANTED. SUPER-CEDEAS BOND GRANTED IN 
THE AMOUNT OF $450,000. Mr. West to prepare the Order. 

Parties Present
Return to Register of Actions

Page 1 of 1

8/18/2017https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaseID=10853792&Heari...
APP003859



TRAN

DISTRICT COURT
CLARK COUNTY, NEVADA

* * * * *
    .

ALLEN KELLEY,                .       CASE NO. A-13-674480-C
                             .

     Plaintiff,    .       DEPT. NO. I
              .

        vs.                  .       TRANSCRIPT OF
                  .       PROCEEDINGS
FAIRWAY CHEVROLET COMPANY,   .

    .
            Defendant.    .
 . . . . . . . . . . . . . . .

BEFORE THE HONORABLE KENNETH C. CORY, DISTRICT COURT JUDGE

DEFENDANT'S MOTION TO STAY ENFORCEMENT OF JUDGMENT

PENDING APPEAL

PLAINTIFF'S COUNTERMOTION TO REQUIRE POSTING OF

SUPERSEDEAS BOND PENDING APPEAL

THURSDAY, DECEMBER 8, 2016

APPEARANCES:

FOR THE PLAINTIFF: GEORGE O. WEST, III, ESQ.
CRAIG B. FRIEDBERG, ESQ.

FOR THE DEFENDANT:  L.C. ROSE, ESQ.

COURT RECORDER: TRANSCRIPTION BY:

LISA LIZOTTE     VERBATIM DIGITAL REPORTING, LLC
District Court      Englewood, CO 80110    

(303) 798-0890

Proceedings recorded by audio-visual recording, transcript
produced by transcription service.

Case Number: A-13-674480-C

Electronically Filed
5/24/2017 2:55 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUURTRTRTRTTRTRTT

APP003860



2

1 LAS VEGAS, NEVADA, THURSDAY, DECEMBER 8, 2016, 10:36 A.M.

2 THE CLERK:  Page 8, Case Number A674480, Allen

3 Kelley versus Fairway Chevrolet.  

4 THE COURT:  Good morning.  

5 MR. ROSE:  Good morning.  

6 MR. WEST:  Good morning, Your Honor.

7 THE COURT:  We are on for several matters.  I'm not

8 sure how many of which are actually listed on the calendar.  I

9 don't have my calendar with me.

10 Does it show two matters on?

11 THE CLERK:  Yes, Your Honor.

12 THE COURT:  And those are defendant's motion to stay

13 enforcement and the plaintiff's countermotion to require

14 posting of supersedeas bond, correct?  

15 MR. WEST:  That's what's formally on calendar, yes,

16 Your Honor.  There are a couple cleanup items after you rule

17 on those, but those are the two things.

18 THE COURT:  Thank you.  

19 And there are the other matters which I've been

20 laboring over, trying to come up with the finalized amended

21 findings of fact and conclusions of law on the second remedy

22 phase of the trial and the amended mandatory injunction.  I've

23 been working off of the copy supplied by I believe defense

24 counsel because it's -- it's redlined and -- it's a redlined

25 version of the order submitted -- as submitted by the

Verbatim Digital Reporting, LLC � 303-798-0890
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1 plaintiff and it was my intention to have that done by today

2 and be able to perhaps hand it out.  Unfortunately I have not

3 been able to conclude that.  My last chance to do that went

4 south when I took a criminal trial this week.  

5 So is there any reason why we can't go forward with

6 these two listed motions today and I will have the whole ball

7 of wax done before the end of the year?

8 MR. ROSE:  I don't believe so, Your Honor.

9 MR. WEST:  I don't believe so, Your Honor.

10 THE COURT:  All right.  Let's deal with defendant's

11 motion to stay enforcement.  

12 MR. ROSE:  Your Honor, this is a motion, as you

13 know, that we filed in March.  Quite a bit has happened and

14 changed since then.  I don't know how much I need to argue on

15 a lot of the elements because I think plaintiff has really

16 conceded they don't have a problem with a stay being put into

17 place.  They -- they admit --

18 MR. WEST:  Subject to a supersedeas, not just that,

19 counsel.

20 THE COURT:  Well, that's -- 

21 MR. ROSE:  I think you'll get a chance to argue,

22 counsel.

23 THE COURT:  -- that's pretty --

24 MR. ROSE:  That's in your brief, you'll get a chance

25 to make your argument.

Verbatim Digital Reporting, LLC � 303-798-0890
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1 THE COURT:  Yeah.

2 MR. ROSE:  In fact, he admits that as to the

3 injunction that was entered, the appeal would be defeated if 

4 -- if a motion were filed and its dissolved.  So I -- I don't

5 know that I necessarily need to go through the various

6 elements unless the Court would like me to.  

7 I will note on that bond issue, I think the

8 plaintiff -- when they filed the countermotion for a bond, I

9 think there's a -- a little bit of confusion.  There's --

10 under the statute, you know, an injunction for -- as the Court

11 entered it earlier this year, there would be no requirement

12 for a bond to be posted for that to be stayed because if the

13 plaintiff prevailed on appeal, he's not recovering any money

14 and a bond is to protect the plaintiff in the event of a

15 successful appeal so that they can collect.  

16 So I think there was a little confusion about

17 requesting a bond in response to our motion to stay the

18 injunction appeal.  I don't know that it's necessarily that

19 harmful.  I think what they meant was we want a bond for the

20 ultimate judgment in this case which would include attorney's

21 fees and costs -- 

22 THE COURT:  Attorney's fees.  Yeah.

23 MR. ROSE:  -- and so we're getting to the same place

24 even though I think their reasoning was -- was erroneous.

25 Your Honor, I -- I do want to mention one thing that

Verbatim Digital Reporting, LLC � 303-798-0890
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1 I think is pretty important and to preserve the record and to

2 maybe get the Court's guidance since the injunction hasn't

3 been entered and is still being worked on by the Court.  

4 Your Honor, as you can imagine, with the amendment

5 of the injunction changing it from a temporary injunction to

6 adopt a written policy to a permanent injunction --

7 MR. WEST:  Your Honor, I just --

8 MR. ROSE:  -- that would remain in perpetuity --

9 MR. WEST:  I -- I'm sorry to interject here, Your

10 Honor, but he is going way outside the scope of what's before

11 this Court right now.  He's going back --

12 THE COURT:  Well --

13 MR. WEST:  -- re-arguing everything again.  They had

14 their opportunity --

15 THE COURT:  Well, I -- I don't know if he's going

16 back to re-argue it or not.  He's -- so far he's talked about

17 what -- a topic.  Let's see where he's going with the topic.

18 MR. WEST:  Fair enough, Your Honor.  Thank you.

19 MR. ROSE:  One of the elements, Your Honor, for a

20 stay is showing a likelihood of prevailing on the merits. 

21 That's what this motion is about so my argument fits within

22 that purview.  

23 Since the judgment was amended or the Court

24 indicated it was going to amend the judgment, it's really

25 raised a lot of new issues.  We already briefed and argued the

Verbatim Digital Reporting, LLC � 303-798-0890
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1 -- the argument that we didn't believe the judgment could be

2 amended.  I'm not going to rehash that.  

3 But the one thing that I don't think we've put

4 before the Court so far and that is very important here is we

5 believe that amending an injunction to say that Fairway cannot

6 publish an advertisement, cannot engage in advertising without

7 doing certain X, Y, Z steps beforehand is a prior restraint of

8 speech.  So it really raises a constitutional due process

9 issue because advertising is a form of speech.  And so again,

10 we've got this new issue here that hasn't been briefed.  We're

11 raising it because it is important and because it just came up

12 as a result of the amendment of the injunction.

13 Now, whether we do as much as --

14 THE COURT:  When -- when did the Court announce the

15 amendment of the injunction to include the -- the permanent

16 injunction?

17 MR. ROSE:  The Court did that I believe in

18 September.

19 THE COURT:  September.  Okay.  

20 MR. ROSE:  Correct.  Correct.  

21 THE COURT:  All right, so go ahead.

22 MR. ROSE:  And so I -- and at that time, Your Honor,

23 the Court mentioned in September that because the Court was

24 amending the injunction -- the Court actually mentioned that

25 it was going to deny our prior motion to amend the judgment as

Verbatim Digital Reporting, LLC � 303-798-0890
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1 moot because it was a different amended injunction that was

2 going to be entered and that we would have the chance after

3 entry of the amended injunction to file a motion to amend

4 either the judgment or the findings of fact.  Even though the

5 Court indicated it might not be inclined to do anything

6 different, I think it recognized because the motion we filed

7 to amend the judgment and to amend the findings as much --

8 pertained to a much different judgment and injunction than

9 what the Court is entering now.  

10 So whether we handle it through that kind of motion

11 or whether we do some other briefing, as much as the parties

12 would like to get this on appeal, that's an issue that has

13 just surfaced because of this change so I wanted to mention

14 that because in addition to the other reasons that we

15 mentioned in our brief about the reasons we believe that

16 there's a likelihood of success on the merits on appeal,

17 that's one, Your Honor, that is not contained in the briefing

18 of this motion because the judgment was just amended.

19 So Your Honor, I don't know that there's really

20 anything else to say on the -- 

21 THE COURT:  Let -- let me make -- 

22 MR. ROSE:  -- on the stay --

23 THE COURT:  -- one -- one comment because it -- it

24 has been raised a number of times both in argument and I see

25 that it is also raised by way or your interlineation proposed

Verbatim Digital Reporting, LLC � 303-798-0890
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1 findings of fact, conclusions of law.  And that is the

2 question of whether the Court simply denied your motion to

3 amend findings of fact, conclusions of law and then sort of

4 sailed off on a sua sponte mission of its own.  

5 My belief and my conclusion is that is not what

6 happened.  It is true that I did not grant the relief that you

7 had requested in your motion, but my sua sponte finding that a

8 permanent injunction was needed in this case came as a result

9 of and in response to -- direct response to reading your

10 motion to amend findings of fact and conclusions of law.  

11 So while it certainly was not anything that your

12 client was asking for in its motion, I can assure you that

13 this was the  -- the process of that sua sponte statement was

14 that after reading the motion to amend findings of fact,

15 conclusions of law together with the motion to amend the

16 judgment itself, I became convinced that -- that there was

17 going to need to be -- it was going to take an injunction with

18 a more permanent effect than what I had originally thought

19 would be a -- an adequate response to -- and an adequate

20 injunction in this matter.  

21 So, you know, wherever that shows up, be it in a

22 transcript of this or other hearings, I do want the record to

23 be clear that -- that that sua sponte amendment, if you will,

24 on the part of the Court did come about in direct response to

25 the motion that was filed because to me that -- that -- that
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1 caused me to reflect that what was going to be needed to

2 simply make sure that the intention of the legislature in the

3 statute was complied with was a -- a more clear cut and more

4 long lasting requirement; namely, the requirement that someone

5 at Fairway look at the final copy.  

6 I -- I see that you are saying that you think it's 

7 -- the -- that by so saying it's a prior restraint and -- and

8 that sort of thing, you certainly can raise that, whether you

9 raise it by further motion work here or you simply raise it in

10 the appeal.  I do not consider it to be so, but that's what

11 makes horse racing.  Okay, go ahead. 

12 MR. ROSE:  Understood, Your Honor, and we are

13 raising it because it -- it is an issue that's -- in our minds

14 that's new.  

15 And I understand what the Court's mentioning.  I --

16 I think the -- the record -- our -- our understanding is that

17 in May when we first had the hearings, the motion to amend was

18 denied.  In September, the Court mentioned -- it was denied on

19 the merits in May and then in September when the Court sua

20 sponte mentioned the new amended injunctive relief, I believe

21 the Court mentioned that our prior motion would be denied --

22 motion to amend the judgment would be denied as moot because

23 it was seeking to amend a judgment that had not been entered

24 and that was going to be changed --

25 THE COURT:  Yeah.
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1 MR. ROSE:  -- but I -- but I --

2 THE COURT:  Yeah.

3 MR. ROSE:  -- understand the Court's statements that

4 it just made.

5 THE COURT:  Yeah.

6 MR. ROSE:  I'm just pointing out as part of our

7 motion to stay this additional issue that we needed to raise

8 and that we think probably needs to be addressed through

9 briefing or motion so that it can be preserved on appeal.  But

10 as to the stay, Your Honor, I really don't think there's a

11 dispute as to that.  

12 I will mention as to their countermotion, we might

13 as well just address it all at once, Your Honor, unless you

14 want me to separate that -- their countermotion for the bond

15 and leave that for later? 

16 THE COURT:  Let's -- let's do that.  I -- I can see

17 that Mr. West is just excited to present his motion.

18 MR. ROSE:  Yes, he is.

19 THE COURT:  So let's let him do that.  

20 MR. WEST:  I'm more excited to actually talk about

21 in opposition their motion about these new issues, Your Honor. 

22 I've been chomping at the bit and the reason I'm chomping at

23 the bit is, is because as Your -- Your Honor astutely pointed

24 out, you gave them every opportunity and any supplement that

25 they wanted to file with respect to the modification the
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1 injunction.  They never raised a constitutional issue -- this

2 alleged constitutional issue I should say in their supplement. 

3 They knew about it and they didn't do it.

4 So what do they do today?  They come in here and

5 they happen to mention this constitutional issue in this

6 hearing for what reason?  Exactly what you said.  Among 55

7 other issues, let's throw another one in at appeal so we don't

8 waive the argument.  Very very lofty, very very crafty, I will

9 hand them -- give them an A for that.  

10 But I've been doing this for 26 years, Your Honor,

11 it's been my stock and trade and to my maybe detriment I've

12 decided to go ahead and take the Arizona Bar in February.  And

13 I can't wave in.  So I have to go back and take a Bar Review

14 course in BARBRI and learn about all those fundamental things,

15 those fun things we did back in law school and in Bar -- and

16 in -- and passing the Bar.  

17 And one of those subjects that I just had to 

18 re-master again was constitutional law.  Believe me, I'm up to

19 speed on free speech and commercial speech and the extent to

20 which the government can regulate it and I know exactly what a

21 prior restraint is and Your Honor is absolutely correct.  What

22 Mr. Rose claims this Court is doing is, quote, a prior

23 restraint is per se by definition, by case law absolutely

24 wrong.  The definition of a prior restraint --

25 THE COURT:  Well, are -- are we going to actually
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1 argue the -- the -- the assertion of prior restraint at this

2 point?

3 MR. WEST:  I just wanted the Court to feel very

4 comfortable in its ruling because they're making -- they're

5 making -- they're making the record.  I feel I should be given

6 two minutes to make my record with respect to --

7 THE COURT:  Okay.

8 MR. WEST:  -- opposing their argument.  

9 THE COURT:  All right. 

10 MR. WEST:  Prior restraint is when the government

11 precludes or prevents the dissemination or communication of

12 otherwise protected speech.  Your Honor's order doesn't do

13 that in the slightest.  

14 Yes, commercial speech does have protections under

15 the First Amendment.  However, as Your Honor knows, they are

16 nowhere close to the protections that afforded under the other

17 areas of protected speech such as political speech. 

18 Commercial speech can be regulated by the government as long

19 as the government has a reasonably legitimate purpose and that

20 purpose is rational related to that purpose with respect --

21 they can regulate conduct -- content, Your Honor.  Beyond that

22 -- for the police power of the state.  

23 Now, with respect to prior restraint, you didn't

24 tell them in your order you can't advertise, you can't

25 advertise certain things, you can't advertise financed cars. 
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1 All you did was you issued an injunction under the equitable

2 powers this Court has based on the evidence before it that

3 said you must take these steps first before you communicate

4 and disseminate a certain type of advertisement to the

5 community.  That's not a prior restraint. 

6 Moving on with respect to the issue of the bond. 

7 Nowhere in their motion do they even cite to or even talk

8 about NRCP 62, which is really what the issue is here. 

9 They're moving for a stay, but they don't mention anywhere in

10 their motion anything about having to post a supersedeas bond,

11 which was very conspicuous in nature.  

12 I don't know how they could have missed it because

13 Nevada Rule Appellate Procedure 8(a)(1) and (b)(2) -- and

14 (2)(B) (sic) excuse me, which was deciding statute that they

15 based their motion, says specifically a party must ordinarily

16 move first in the district court for a -- for the following

17 relief:  Approval of a supersedeas bond.  And (2)(B) (sic),

18 the court may condition relief on a party filing a bond or

19 other appropriate security in the district court.  

20 Now they cited NRAP 8, but they left those two

21 provisions out, conveniently I might add, because they just

22 wanted to move for stay but they didn't want to talk about

23 whether they had to pay for it.  But Rule 62 is pretty clear

24 with respect to that and they didn't even want to talk about

25 it because it doesn't bode well for them.  
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1 As -- as the Court's well aware, stay's pending an

2 appeal with respect to injunctive relief are carved out of

3 this kind of special exception with respect to monetary

4 judgments in and of themselves.  And sub (c) says injunction

5 pending appeal, again which wasn't set forth in their papers,

6 when an appeal is taken from an interlocutory or final

7 judgment granting, dissolving or denying -- granting, denying

8 injunction, the court in its discretion may suspend, modify,

9 restore or grant an injunction during the pendency of the

10 appeal and here's the key language, upon such terms as a bond

11 or otherwise as it considers proper for the security of the

12 rights of the adverse party.  

13 Now, I think it's pretty obvious why they didn't

14 want to mention this in their motion and why we had to bring

15 it by countermotion.  Moreover, they never filed a reply brief

16 to their motion to stay to address this issue, nor did they

17 file an opposition to our countermotion.  

18 So there's no facts before the Courts -- Court, no

19 information about why a supersedeas bond in the amount of

20 about a half million dollars should not be issued for their

21 right to take an appeal -- I mean for -- for their right to

22 stay enforcement of the judgment pending their appeal.  

23 How do we get to that number?  Well, based on Your

24 Honor's order on the minute order with respect to what the

25 Court found to be reasonable, we recalculated our fees with
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1 respect to the staggered rate accurately.  I made a

2 miscalculation of about 35 hours I believe.  I took those off

3 when I went back and -- and did that.  

4 The calculation between my staggered time, Mr. --

5 MR. FRIEDBERG:  Friedberg.

6 MR. WEST:  -- Friedberg, thank you, Mr. Friedberg's

7 time, only known him 10 years, and the costs in this case come

8 to roughly about $400,000.  

9 There is a case, Your Honor, I don't know if you're

10 familiar with it, that's the Waddell case.  Are you familiar

11 with that case?

12 THE COURT:  To some extent, but it never --

13 MR. WEST:  Okay.

14 THE COURT:  -- hurts to refresh recollection.

15 MR. WEST:  I do have a -- do have a copy of it if I

16 may approach, Your Honor.

17 THE COURT:  Uh-huh.

18 MR. WEST:  And I've highlighted the relevant

19 portions, Your Honor.  Waddell stands for the proposition that

20 attorney's fee awards are part of the judgment.  That is

21 undisputed.  And what Waddell held was post-judgment interest

22 on an attorney fee award and costs is part of the judgment. 

23 Now we all know based upon where we're going with

24 this case, when they file an appeal, we're looking at a

25 minimum of two years before we get an adjudication on this. 
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1 Even if the -- even if the Supreme Court decides to take it

2 and they decide to summarily dispose of it through an order

3 which I seriously doubt given the issues in this case, it's

4 still going to be two years.  If they decide it en banc, it's

5 going to go further.  We're looking about a five -- five and

6 half percent interest rate over two years that comes to about

7 $45,000 over two years.  

8 So if Your Honor enters the judgment for the

9 attorney's fees as part of the judgment, which it has to be,

10 that's the calculation on the post-judgment we would be -- we

11 would be entitled to if we successfully defended the appeal.

12 The second issue, Your Honor, is, is are we entitled

13 as a matter of law to our attorney's fees if defendants take

14 the appeal and we successfully defend it.  The answer to that

15 is yes.  

16 May I approach?  I have another Nevada case, Your

17 Honor.

18 THE COURT:  Uh-huh.

19 MR. WEST:  This is the case of Russo (phonetic) and

20 they've been outlined for the Court and opposing counsel. 

21 What Russo held -- held was when the parties to a contract

22 action have a mutual attorney's fees prevailing party

23 provision, if the party who prevails has to defend an appeal

24 against the aggrieved party and successfully defends the

25 appeal, the issue in Russo was is that party who successfully
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1 defended the appeal and who won below, the prevailing party,

2 entitled to their attorney's fees that were expended in

3 preparing and defending the appeal successfully.  

4 And the court in Russo resoundingly came back on

5 page 2 when the answer is yes.  They said although some courts

6 have construed general provisions for attorney's fees in

7 contracts as not including an award of attorney's fees on

8 appeal, the purpose of such contractual provision is to -- to

9 indemnify the prevailing party for the full amount of the

10 obligation is defeated and the party's contract rights are

11 diminished if the party is forced to defend its rights on

12 appeal at its own expense.  We therefore conclude that

13 respondents are entitled award of attorney's fees pursuant to

14 the contractual agreement of the parties.  

15 Now, we don't have a contract here, but what we do

16 have in this case is even more compelling than just a regular

17 old common law contract provision involving a private dispute

18 between two parties.  We have a mandatory one way attorney's

19 fees provision that requires the payment of reasonable

20 attorney's fees which Your Honor says -- has already ruled

21 we're entitled to because we prevailed on all three claims for

22 relief and we have been deemed the prevailing party for all

23 purposes.  

24 Therefore, I can't see by ruling my analogy how if

25 clearly if there was a contract provision that allowed the
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1 prevailing party to be allowed attorney's fees for

2 successfully defending an appeal, how that would not work the

3 same way with a mandatory one way attorney fee shifting

4 provision in a consumer protection statute, especially one

5 that has wide ranging implications with respect to the entire

6 community.  It's exactly the same thing, it's just in a

7 different form, but I would submit that a one way attorney's

8 provision statutorily one way is more compelling than just a

9 prevailing provision in a contract.

10 So Mr. -- Mr. Friedberg and I have discussed it. 

11 Given the length of the trial, the -- the motion sickness that

12 we've all gone through with the reconsideration after

13 reconsideration, everything else, the record and everything

14 else, we figured our time's going to be roughly about a

15 hundred -- at least a hundred hours on -- on appeal to oppose

16 it.  And that comes to roughly about little over -- little

17 under $50,000.  I don't think that's unreasonable.  

18 Costs will be not that much, except for -- well, we

19 don't even do copying anymore, everything's digital, but the

20 bottom line is, is we -- we've posted our fees for defending

21 appeal in this case given everything in the record at about

22 $50,000 so we're asking for a bond to -- to be issued in the

23 amount of $500,000 to cover the attorney's fees, to cover the

24 post-judgment interest and to cover the appeals on -- the fees

25 on appeal if we prevail.  
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1 If we don't prevail and the Supreme Court disagrees

2 and says no, the statute doesn't -- doesn't protect people who

3 haven't been damaged, well then that's -- that's -- that's the

4 way it goes, but everyone knows at the end of the day what

5 happened back in 2008, 2009, 2010.  Everybody including the

6 auto industry were teetering on bankruptcy.  

7 Now we don't know what's going to happen in the

8 future, but for the defendant has not submitted any evidence

9 to this Court and they've had every opportunity to say we

10 can't afford it, it's too -- it's too oppressive, whatever. 

11 There's no evidence before the Court and -- and we're talking

12 about a large dealership here who can easily afford a half

13 million dollar bond for a two-year period to protect the

14 plaintiff to ensure that the judgment is paid off with respect

15 to fees and costs which have been awarded.

16 And since there's no evidence here with respect to

17 anything else that would otherwise justify not imposing the

18 supersedeas bond as the plaintiff has requested, I think the

19 Court should deem a supersedeas bond necessary to stay

20 enforcement of the fees.  

21 There is no mistake here as Mr. Rose has put it. 

22 They are two separate issues.  If they get the stay, the issue

23 is pending the -- pending the appeal on injunction, the issue

24 is the Court now needs to make a determination under 62(c)

25 what is the appropriate bond.  It's certainly not going to be
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1 nothing and it shouldn't be based on what's going on.  

2 So I think at the end of the day when the Court

3 looks at the law with respect to what plaintiffs are entitled

4 to for successfully defending the appeal -- and plaintiff

5 again does not oppose a stay.  We -- that's been our position

6 since day one.  We haven't come in here seeking any contempt

7 or anything else.  We don't oppose a stay as long as, which

8 Mr. Rose left out, as long as they post an adequate

9 supersedeas bond per our request.  That I think is a fair

10 exchange.  

11 I'm not going to argue the fact they're not entitled

12 to a stay.  Quite frankly, you know, that's one of the issues

13 with respect to whether they're going to be successful on

14 appeal.  It's very difficult for a trial judge in your

15 position to really know given the issues in this case what's

16 going to happen on appeal.  I mean it's hard to say.  If you

17 ask Mr. Rose, they think they've got a great case.  If you ask

18 me, I think we got a great case.  

19 But irrespective that's only one factor -- but as

20 long as, you know, we don't want to come in here -- I don't

21 think the defendant and I'll -- I'll say this, I don't think

22 the defendant is going to -- well I said that after the second

23 one.  But I don't think the defendant's going to come in here

24 and violate your injunction.  I mean the lawsuit basically

25 stopped all that conduct and actually was essentially a de
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1 facto injunction for the pendency of the action.  

2 But if they do, there's an injunction in place and

3 it's not going to go down good for them if they have to come

4 in here for a fourth time.  So I don't believe that there is a

5 huge lingering threat out there to the community that they're

6 going to continue their conduct and that's why I don't think

7 that I'm making a big deal about the stay, because I think

8 they're going to comply with the injunction and the Court's

9 understanding and ruling of -- of what happened and why they

10 can't do what they did and they can't do it in the future. 

11 That's pretty clear.  

12 So if they want their stay, they can have it but

13 they should pay for it.  Submit it.

14 THE COURT:  Okay.

15 MR. ROSE:  Your Honor, I'll just briefly address our

16 stay motion again.  In regard to the argument that I made

17 about -- about the prior restraint and counsel's argument was

18 that they've had every opportunity to brief this and

19 appreciate the discussion on his Bar Review, but the reality

20 is this is an amended injunction that hasn't even been entered

21 yet and as the Court mentioned is still being fashioned.  

22 So for plaintiff to say you haven't raised this when

23 you had every opportunity to do so about an amended injunction

24 that hasn't been entered yet, just doesn't fly.  We haven't

25 had our chance on that.  We're raising it now and we'll file
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1 whatever briefs or motions --

2 THE COURT:  Well, I -- I wasn't going to say this

3 but since you've raised it, that's why I asked you when --

4 when was that hearing held when I announced that's when I was

5 going to do.  Certainly there's nothing to -- that would have

6 precluded you from raising what amounts to an entire new issue

7 of constitutional dimension could have been file.  I don't

8 fault you for not because as you say, it hasn't been -- the --

9 the order itself has not been entered yet, but it's not as if

10 you're at this point at this juncture suddenly caught

11 unawares.  It's been out there for three months.  

12 MR. ROSE:  Yeah.

13 THE COURT:  Anyway, go ahead.  

14 MR. ROSE:  Well, and again, Your Honor, when we're

15 dealing with the motions that we're here to talk about today,

16 certainly this issue wasn't out there and it was a recently

17 raised issue, but I understand what the Court is saying.  I

18 think that's enough on the stay.  Let me address  -- I think

19 counsel went into his bond motion.  

20 Again, they're confusing the issue of an injunction

21 and a money judgment.  If you look at their countermotion --

22 in response to our motion for a stay pending appeal of an

23 injunction, their countermotion for determination of a

24 supersedeas bond completely misses the point.  

25 They even cite a case, it's called McCulloch, this
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1 is their case, where they say you have to have a bond pending

2 appeal.  The McCulloch case deals with a money judgment, not

3 an injunction.  

4 And in fact they don't even explain if they -- if

5 they weren't awarded any fees or costs whatsoever, what would

6 the bond amount be for an injunction?  They don't answer that,

7 they can't answer that.  The only reason a bond would come

8 into play is not because of the appeal of the injunction but

9 it's the money judgment that we're talking about.  Again as I

10 mentioned before, I think we get to the same place.  

11 Here's the problem with what they're proposing.  If

12 you add the attorney's fees and costs that they've come up

13 with based on their most recent filings, it comes to

14 396,588.65.  A bond in that amount, again for stay of

15 enforcement of that judgment, would be appropriate and maybe

16 an additional amount for -- for interest.  We would suggest

17 25,000.

18 What counsel has asked you to do is to require us to

19 post a bond now for fees that haven't even been requested much

20 less awarded.  You can get a bond for attorney's fees and

21 costs that have been awarded in district court.  You can't

22 require a bond -- and there's no authority for it.  The two

23 cases they gave you don't pertain to anything that they're

24 asking the Court to do.  

25 They can't say Your Honor, you need to increase the
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1 bond 50,000 or 100,000 or whatever it is because we might win

2 on appeal and then we might come back down and get an award of

3 attorney's fees down here.  So we want a bond right now for

4 amounts that we don't know what they are, haven't been

5 incurred, haven't been awarded yet, but require that as a

6 condition.  That is unsupported, Your Honor.  So the bond

7 amount for the judgment for attorney's fees --

8 THE COURT:  Is there any authority for the

9 proposition that -- that it's not appropriate to include in a

10 supersedeas bond a projection amount -- a projected amount for

11 attorney's fees incurred on appeal?

12 MR. ROSE:  I'm sorry, Your Honor, I missed your

13 question.

14 THE COURT:  Is there any authority for the -- the

15 position you're taking?  

16 MR. ROSE:  I haven't research that yet because it's

17 not an issue they raised until right now in their argument. 

18 So there's no authority for the fact that they can get a bond

19 for attorney's fees on appeal.  They -- they give a case that

20 says in a contract, and they've noted that this is not a

21 contract case, that if we win on appeal, we can get an award

22 of attorney's fees.  Fine.  You can't get -- you can't require

23 as a condition of an appeal a bond for fees or costs that have

24 not yet been incurred that haven't been awarded.  So --

25 THE COURT:  Part of the reason I asked if there's
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1 any authority for the -- for the position that you take is

2 I've -- I have been on the losing end of that argument in

3 practice where on appeal my client was required to post a bond

4 that included some -- some, you know, projected at least

5 partial amount for fees on appeal.  I've been successful in

6 getting another district judge to do the same thing and as a

7 district judge I -- perhaps if you're correct I shouldn't

8 admit to this but I have -- I have on at least one occasion

9 acceded to that request and included some amount.  

10 So I need to know if that's -- if that position is

11 in error and your position is correct.  It certainly is

12 important to me to know the answer to that.  I'm not asking

13 you all to brief it.  I think we'll take a look at it and --

14 so I can be sure of my footing here.

15 Let's -- let's ask another question though.  You --

16 if I'm understanding you're -- you're indicating that the

17 amount for -- which I think you calculated at some 

18 390-some-odd thousand would be appropriate but you object to

19 any additional amount for other fees?

20 MR. ROSE:  Well, I'm saying an additional amount

21 could be added for the interest on the amounts already

22 awarded, maybe another 25,000 or --

23 THE COURT:  Yeah.

24 MR. ROSE:  -- whatever the Court determines.  I'm

25 saying that they don't get to require a bond for additional --
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1 for additional fees, costs --

2 THE COURT:  Fees.  

3 MR. ROSE:  -- not yet awarded -- 

4 THE COURT:  Understood.  

5 MR. ROSE:  -- or incurred even.

6 THE COURT:  Understood.  So -- so let's move to a

7 different question.  One learns through trial and error.  I

8 was the judge who was reversed in one case because I did not

9 allow the appellee to post a supersedeas bond for some

10 properties they owned as opposed to requiring an actual bond,

11 so I will forever be very careful to inquire does your client

12 wish to do something along those lines as opposed to the

13 posting of a supersedeas bond?

14 MR. ROSE:  I --

15 THE COURT:  Posting of sureties which could be in

16 the -- in the form of -- of real estate --

17 MR. ROSE:  Or -- or property or cash or whatever?

18 THE COURT:  Yeah, I don't know of anything other

19 than property and cash would -- would do it.  I don't think --

20 I don't think it extends to personal property but certainly

21 real estate and cash.

22 MR. ROSE:  Cars, vehicles.

23 THE COURT:  I -- 

24 MR. ROSE:  Your --

25 THE COURT:  I don't think it goes that far.
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1 MR. ROSE:  Understood, Your Honor.

2 THE COURT:  Especially with a car dealer.  

3 MR. ROSE:  I -- I haven't addressed that

4 specifically, Your Honor, whether they would want to take the

5 option of posting some other security in that amount.  My

6 feeling is that they would post a bond --

7 THE COURT:  A bond.

8 MR. ROSE:  -- for that.

9 THE COURT:  Yeah. 

10 MR. ROSE:  To answer your question, Your Honor --

11 first of all, we did file an opposition and a reply.  That's

12 included in our brief that we filed May 13, 2016 to address

13 counsel's argument.  

14 But I want to read from a portion of a case that the

15 plaintiff cites in their case.  It's actually the McCulloch

16 case that I just mentioned to you.  This is page 30 of their

17 opposition brief.  And McCulloch says that the purpose of the

18 bond is to protect a prevailing party and it says it should

19 usually be set in an amount that will permit --

20 THE COURT:  Let -- let me just catch up with you. 

21 You're on page 30 of their brief?

22 MR. ROSE:  Page 30 of their brief which they filed

23 May 4th, 2016.

24 THE COURT:  Okay.  All right, go ahead.

25 MR. ROSE:  It says that it is for an amount that
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1 will permit full satisfaction of the judgment.  

2 THE COURT:  And that -- so let's see, where are you

3 there?  

4 MR. ROSE:  I'm on page 30 if you look at line 13.  

5 THE COURT:  All right. 

6 MR. ROSE:  So they --

7 THE COURT:  And that's a direct quote from

8 McCulloch.  

9 MR. ROSE:  From McCulloch.  So that's the --

10 THE COURT:  Okay.

11 MR. ROSE:  -- purpose of a bond.  It's to permit

12 satisfaction of a judgment.  It's not to couch terms or

13 provide some other security for things that haven't been

14 included in a judgment already.  And in fact you can see there

15 it says the -- a court in its discretion may provide for a

16 bond in a lesser amount, or may permit other security which

17 the Court just mentioned.  

18 THE COURT:  Down at the bottom of that page it cites

19 to Nelson versus Heer.  That was my case.  That's the one that

20 includes a very -- a very thoughtful discussion --

21 MR. ROSE:  Okay.

22 THE COURT:  -- of the purposes of the bond and why

23 it is that something other than a supersedeas bond per se may

24 be posted.

25 MR. ROSE:  Okay.  And even that case down in the
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1 footnote says it's to protect the judgment creditor's ability

2 to collect the judgment.  So really the amount is determined

3 based on the judgment that's going to be entered here.

4 THE COURT:  Well and it's your position that the

5 judgment amount does not include the award of attorney's fees. 

6 Is that --

7 MR. ROSE:  It includes -- the judgement -- there

8 will be a monetary -- there's two judgments in this case

9 really --

10 THE COURT:  Yeah.

11 MR. ROSE:  -- that are going to be entered, Your

12 Honor.  First you entered a judgment already for the

13 injunction.  And then there's going to be another judgment to

14 include the attorney's fees --

15 THE COURT:  Attorney's fees.

16 MR. ROSE:  -- and costs that have been awarded.  

17 THE COURT:  Right.

18 MR. ROSE:  That it does include.

19 THE COURT:  Okay.

20 MR. ROSE:  It does not include any attorney's fees

21 or costs that have not yet --

22 THE COURT:  For the future.

23 MR. ROSE:  -- not yet been incurred, not yet been

24 awarded, are not included in a judgment or that might somehow

25 possibly be included in a judgment two or three years from
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1 now.  It doesn't include that.  

2 So Your Honor, I would --  I would submit that

3 here's the authority and -- and really that -- they haven't

4 presented any authority to support what they're asking for. 

5 So the bond really should be the amount of the attorney's fees

6 and costs that are awarded plus, you know, some amount if we

7 want to include the interest.  I would suggest 25,000, but

8 Your Honor, I think that's -- that's our argument in that

9 regard.  

10 THE COURT:  Okay.  Anything as to that?

11 MR. WEST:  Just -- yes, Your Honor, just briefly. 

12 Mr. Rose says that we did not ask for attorney's fees on

13 appeal in the motion.  I direct Your -- Your Honor to page 30

14 at the bottom, starting at line 21:  Fairway should have no

15 problem whatsoever either financially or logistically in

16 posting the appropriate supersedeas bond in the amount of the

17 final judgment plus an additional $50,000 in anticipated fees

18 in responding to the appeal and for post-appeal motions for

19 additional fees if the plaintiff prevails on appeal.

20 And the supersedeas bond is there to protect to

21 satisfy the judgment.  Mr. Rose concedes that attorney's fees

22 as per the Waddell case and as per code says attorney's fees

23 are part of the judgment so it's there -- whether it's for

24 attorney's fees or whether it's for monetary, there's no law

25 that says you can't -- if you get attorney's fees suddenly if
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1 the -- if the -- if the -- if the plaintiff is not suing for

2 monetary relief but has incurred fees that that's not part of

3 the judgment.  It is part of the judgment.

4 And with respect to appeal, Your Honor, I think

5 there's complete discretion with respect to that.  It's --

6 it's done.  There's no law in Nevada that says you can't do

7 it.  I've looked and if -- I'm assuming if it -- if it -- if

8 it -- if it was there, Jolley Urga would have found it, too. 

9 And there isn't anything there with respect to that.  

10 So as far as the -- the post-judgment interest, Your

11 Honor, that is a mandatory statutory rate.  There's -- there's

12 no discretion there with respect to what plaintiff's entitled

13 to on the calculation of that money.  Where he comes up with

14 25,000 I don't know.  I set forth the 50,000 -- well actually

15 it was 44,000 and change on the prejudgment interest because

16 it's five and a half percent coming next week.  

17 They're going to file a motion for reconsideration,

18 that's 30 days.  Then they're going to file a notice of

19 appeal, another 30 days.  Then they're going to file a request

20 to extend the opening brief for another 60 days.  And then on

21 and on and we all know and the Court I think can take judicial

22 notice both in the -- what the Court gets and also in what's

23 been published in the Nevada Lawyer Magazine, the average time

24 of an appeal even with the court of appeals now is 21 months,

25 a minimum.  And that's for the simple cases.
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1 THE COURT:  I -- I understand your argument.  I am

2 sympathetic to your argument.  I do believe though that unless

3 I was confident that I have the authority to do that, which

4 might be persuasive authority, wouldn't have to be Nevada

5 Supreme Court authority, but unless I could see that I have

6 authority to do that, I believe I would -- I would probably

7 make it the amount of the attorney's fees expended to date

8 plus the interest -- anticipated interest.  Well, plus the

9 interest and -- and that would probably be it.  I don't think

10 that I would care to -- even though I've -- as I've already

11 said, I've seen instances where it's been done, I -- I just --

12 I'm -- I'm not inclined to do that unless I could see that I

13 had the authority to.  

14 MR. WEST:  Submit it, Your Honor.

15 THE COURT:  So that being the case, the amount that

16 we're talking about to this point, what -- what is the dollar

17 amount that you calculate, Mr. West?

18 MR. WEST:  Well I think Mr. Rose had indicated

19 $396,000 and change --

20 MR. FRIEDBERG:  Three ninety-seven.

21 MR. WEST:  -- 397 and change.  That's on fees -- 

22 MR. FRIEDBERG:  Well two years at 11 percent.

23 MR. WEST:  -- fees and costs and two years at 11

24 percent.  That comes out to about $450,000 --

25 MR. FRIEDBERG:  Five and a half times --
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1 MR. WEST:  I mean five and --

2 MR. FRIEDBERG:  -- two at 11.  

3 MR. WEST:  Yeah, if it comes out to four -- four and

4 a half -- $450,000.  

5 MR. FRIEDBERG:  Excuse me, Your Honor.  

6 THE COURT:  Four --

7 MR. WEST:  Four fifty, 450,000.

8 THE COURT:  Four fifty.  

9 MR. WEST:  If the fees are roughly about 400,

10 prejudgment interest is going to run about 44, 45, five and a

11 half percent per annually, we're looking at two years --

12 THE COURT:  Does that comport with your calculation,

13 Mr. Rose?

14 MR. ROSE:  Close enough, Your Honor.

15 THE COURT:  Okay.  Okay.  Let's -- let's -- let me

16 go back and comment on the -- on the stay.  There really isn't

17 much to say.  This is -- you both have already said it.  I

18 agree that this is a case in which there is not a compulsion

19 to immediately apply that.  While I profess some confidence

20 that the Court will be upheld on appeal, I don't see any

21 reason to require that that happen before the Supreme Court

22 weighs in on -- on that topic.  So the stay will be granted

23 and it will be conditioned on a supersedeas bond in the amount

24 of $450,000.  

25 What else?  
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1 MR. WEST:  The only thing left we need to do to get

2 this maybe off your plate forever, Your Honor, maybe is the

3 final judgment.  What I might suggest is, is I could prepare

4 the proposed orders for Mr. Rose's review on these motions

5 today because your finding in these orders are the basis for

6 the number in which you're going to put in the final judgment

7 so I think we need to get these orders in first.  You then

8 issue the final judgment in the way of findings of fact,

9 conclusions of law and then at the end put in reference to the

10 amounts of attorney's fees awarded and -- and costs.  You

11 still need to also sign off on the proposed order on the grant

12 which we submitted as well.  

13 So I think logistically --

14 THE COURT:  Do we have that on --

15 MR. WEST:  -- we need to get an order to you on

16 this, we need to -- you need to sign off on an order granting

17 plaintiff's motion as to the amount and then you finish the

18 findings of fact and conclusions of law and then we put it all

19 in one final judgment.  I think that's probably the easiest

20 way to do it.

21 THE COURT:  Well so it would -- it would be one

22 order granting the defendant's motion for stay and -- and at

23 the same time granting the -- the plaintiff's motion for

24 supersedeas bond would do it, would it not?  

25 MR. FRIEDBERG:  For today.
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1 THE COURT:  Do you need separate orders?

2 MR. ROSE:  No, I -- I agree that should be one

3 order.  The -- the stay --

4 MR. WEST:  The -- the --

5 MR. ROSE:  -- and the bond should be one order.  

6 MR. WEST:  Yeah, the stay and the bond should be one

7 order.  There should be --

8 THE COURT:  Okay.

9 MR. WEST:  -- a separate order for the grant on

10 plaintiff's motion for fees, but it is --

11 THE COURT:  Okay.

12 MR. WEST:  -- the information and the grant of the

13 amounts in those two orders that have to be incorporated into

14 the final judgment.  We should only have one final judgment. 

15 THE COURT:  Right.

16 MR. WEST:  So we don't want to create -- and -- and

17 for two reasons; one, we don't want to create any issues of

18 premature appeals.  We need to do one final judgment that

19 that's going to be the one that's going to trigger the appeal

20 period so there's no ambiguity.

21 THE COURT:  Well then let's -- let's do this:  I

22 will produce and I think -- I think it will be by the end of

23 this week -- that trial is out of the way now so I'm hopeful I

24 can get it done at least by the end of this week -- a -- what

25 will be the final version of the amended findings of fact,
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1 conclusions of law on the second phase of trial, as well as

2 the amended mandatory injunction and I will get copies of that

3 to both of you and then you will produce then from that the

4 actual judgment and then I will also enter the order on the

5 fees -- fees and costs and then from that you can prepare the

6 final -- 

7 MR. WEST:  Correct. 

8 THE COURT:  -- final final judgment.  

9 MR. FRIEDBERG:  And the orders from today.

10 MR. WEST:  Right, that's what he's talking about.

11 THE COURT:  And the orders from today.

12 MR. WEST:  The order from today --

13 THE COURT:  Correct. 

14 MR. WEST:  -- and the order -- 

15 MR. FRIEDBERG:  Orders for the fees and costs and --

16 MR. WEST:  Correct.  

17 THE COURT:  Correct. 

18 MR. WEST:  We need a final amount.  

19 MR. ROSE:  So to be clear, is there going to be a

20 separate judgment just for the attorney's fees or that's being

21 included in the injunction final judgment?

22 THE COURT:  I think it goes there's a judgment, then

23 there's the award of attorney's fees and then the final final

24 judgment that incorporates the attorney's fees --

25 MR. WEST:  Correct. 
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1 THE COURT:  -- is it not?

2 MR. WEST:  Correct.  We -- 

3 THE COURT:  Yeah.  

4 MR. WEST:  Right.  The way -- the way -- the way I

5 envisioned it was you do findings of fact, conclusions of --

6 amended findings of fact, conclusions of law, amended

7 injunction -- amended permanent injunction, and then from that

8 we will then prepare -- then you'll have the order signing off

9 on the order for the motion for fees.  We will prepare a

10 motion on the motions today with respect to supersedeas and

11 stay.  

12 After all of that's been signed off by the Court,

13 then I'll prepare a proposed judgment, run it by Mr. Rose for

14 submission to the Court that will be entitled final judgment

15 on -- on phase two findings of fact, preliminary injunction

16 and judgment.  And then that'll include the attorney's fees

17 and costs so we all have it one document and that way there's

18 no ambiguity that there's nothing left for the Court to

19 adjudicate and then we'll know what triggers that, because I

20 don't think -- I think everybody wants clarity as to what

21 triggering event is with respect to the appeal period.  

22 THE COURT:  Uh-huh.  

23 MR. WEST:  Unless Your Honor wants a different way.

24 THE COURT:  No.  That works for me.  

25 MR. ROSE:  All right. 
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1 THE COURT:  I think that's --

2 MR. ROSE:  I -- I -- I will note that I think their

3 prior -- just -- just for clarity for the -- well and to

4 preserve for the record, I think their prior final judgment

5 and injunction was an appealable order so if we're amending

6 that and then filing something -- if we file a notice of

7 appeal just to preserve -- I -- I just have some concerns if

8 whether that would start the time as opposed to us waiting for

9 the final judgment, but I'm just mentioning it for the record. 

10 We can proceed as has been stated.  I just -- 

11 THE COURT:  Yeah.

12 MR. ROSE:  As counsel mentioned, we're -- we're

13 being very careful.  

14 THE COURT:  Yeah.  My -- my concern would be if you

15 -- if you file the notice of appeal, is that going to divest

16 the Court of jurisdiction?

17 MR. WEST:  Not for -- 

18 MR. ROSE:  No -- 

19 MR. WEST:  -- not for -- 

20 MR. ROSE:  I know.

21 MR. WEST:  Well here's the thing --

22 MR. ROSE:  I think it will depend on --

23 MR. WEST:  -- not for entry of the judgment and it

24 doesn't divest the Court from attorney's fees.  

25 THE COURT:  Yeah
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1 MR. WEST:  The only issue is, is -- it would only be

2 an issue if they filed a premature notice of appeal, unless we

3 objected to it and filed a motion to dismiss it as premature

4 which I don't see why we would do that.  

5 THE COURT:  It seems to me the notice of -- of

6 appeal at this point would even -- not only does it need to be

7 done, why would -- why would you do that if the Court's

8 already indicated that that judgment -- maybe I just need to

9 enter an order right now that set aside that judgment --

10 MR. FRIEDBERG:  Right, vacating the judgment.

11 THE COURT:  -- so that you aren't -- you don't feel

12 under the -- under the gun. 

13 MR. WEST:  Yeah, that the March 31st findings of

14 fact and conclusions of law were vacated per their motion. 

15 That way they don't have a problem -- but it was already

16 extended because it's a Rule 59(e) motion so -- 52 and 59(e)

17 are extension motions and tolling motions for purposes of

18 appeal so when they filed that, until there's a final judgment

19 and you set it aside and it was granted, it doesn't run, but I

20 have no problem with you doing --

21 MR. ROSE:  No, I -- I -- I think I -- 

22 THE COURT:  Why -- why don't we do this, why don't 

23 -- why don't you take a look at it.  If you decide that --

24 that -- that to be sure that you don't, you know, eclipse in 

25 -- in any way your right to appeal that I need to enter an
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1 order that vacates the previous order --

2 MR. ROSE:  Okay.  

3 THE COURT:  -- let -- let's all --

4 MR. ROSE:  Then we can -- we can notify -- 

5 THE COURT:  We'll get together and -- 

6 MR. ROSE:  -- the Court and Mr. -- 

7 THE COURT:  -- and -- and do that.

8 MR. ROSE:  Okay.  

9 THE COURT:  That's not -- that shouldn't -- I mean

10 we would not want that to happen.

11 MR. ROSE:  Right.  Understood.  Thank you, Your

12 Honor.

13 MR. WEST:  And part of my findings of fact and

14 conclusions of law that I submitted to the Court included that

15 in the procedural part of it up front --

16 THE COURT:  That it's vacated?  

17 MR. WEST:  -- that it's vacated -- 

18 THE COURT:  All right. 

19 MR. WEST:  -- and that -- that was there for both of

20 -- both of our respects. 

21 THE COURT:  All right.  Well -- 

22 MR. WEST:  But it's -- it's in there.

23 THE COURT:  -- that works then.  

24 MR. ROSE:  All right.  Thank you, Your Honor.

25 THE COURT:  All right.  
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1 MR. WEST:  Thank you, Your Honor.

2 THE COURT:  Thank you.  

3 MR. FRIEDBERG:  Thank you, Your Honor.

4 (Proceeding concluded at 11:29 a.m.)

5 *   *   *   *   * 
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