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DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
DESERT VALLEY CONTRACTING, INC. a 
Nevada corporation, 
 
  Plaintiff, 
 
 v. 
 
IN-LO PROPERTIES, a Nevada limited liability 
company; EUGENE INOSE, an individual; 
JEFFREY LOUIE, an individual; DOES 1 
through 10; and ROE ENTITIES 1 through 10, 
 
  Defendants. 
  
EUGENE INOSE, an individual; 
 
  Counterclaimant.  
 v. 
 
DESERT VALLEY CONTRACTING, INC., a 
Nevada corporation; DOES I through X, 
inclusive, and ROE CORPORATIONS I through 
X, inclusive, 
 
  Counterdefendants. 
 

Case No.: A-16-734351-C 
Dept. No.: XV  
 
 
 
 
DEFENDANT IN-LO PROPERTIES AND 
DEFENDANT/COUNTERCLAIMANT 
EUGENE INOSE’S TRIAL BRIEF 
 
 
 
 
 
 
 
Trial Dates: April 8-10, 2019 

  
 

Pursuant to EDCR 7.27, Defendant IN-LO PROPERTIES (“In-Lo”) and 

Defendant/Counterclaimant EUGENE INOSE (“Inose” and collectively, “Defendants”), by and 

through their undersigned counsel of record, Brian W. Boschee, Esq. and Sean E. Story, Esq. of 

the law firm of Holley Driggs Walch Fine Puzey Stein & Thompson, hereby submits their Trial 

Case Number: A-16-734351-C

Electronically Filed
4/4/2019 11:49 AM
Steven D. Grierson
CLERK OF THE COURT
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Brief for consideration by the Court.  This Trial Brief is supported by the Memorandum of Points 

and Authorities set forth below, the papers and pleadings on file herein, and such argument, 

testimony, and evidence as will be presented at the upcoming trial on this matter. 

Dated this 4th day of April, 2019. 

HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
 
 
 
/s/ Sean E. Story  
BRIAN W. BOSCHEE, ESQ. 
Nevada Bar No. 7612 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Defendant IN-LO Properties and  
Defendant/Counterclaimant Eugene Inose 

 
 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This dispute arises as a result of remediation and restoration work that was to be performed 

by Plaintiff and Counterdefendant Desert Valley Contracting, Inc. (“Desert Valley”) after severe 

flood damage had occurred at Inose’s high-end residential property located at 587 St. Croix Street, 

Henderson, Nevada 89012 (the “Property”).  Inose initially contacted ServPro to conduct the 

remediation and removal of the excess water.  Thereafter, ServPro referred Inose to Desert Valley 

under the guise that Desert Valley was a general contractor equipped for and experienced with 

high-end residential property restoration such as Inose’s Property.  Although it was not disclosed 

to Inose at the time, Inose later learned that ServPro and Desert Valley are, in effect, under the 

same control and ownership.  Thus, the “referral” was, in a nutshell, misleading. 

At the time unaware of the tainted referral, Inose retained Desert Valley as the general 

contractor to effectuate the restoration of his Property and to coordinate with Inose’s insurance 

company to ensure that the appropriate amount of insurance proceeds was earmarked for the 

project.  On or about August 24, 2014, Desert Valley and Inose entered into a Work Authorization 
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and Contract to Perform (the “Contract”).  Pursuant to the Contract, Desert Valley was obligated 

to repair the Property and return it to its original condition and to perform its work in a good and 

workmanlike manner.  Desert Valley worked for a minimum of one entire week assessing the 

Property and coordinating with subcontractors and with Inose’s insurance company, Fireman’s 

Fund, in order to compile its estimate of the cost to complete the restoration.  Pursuant to the 

Contract, Desert Valley further agreed to perform the work for the total amount of insurance 

proceeds being provided by Inose’s insurance company (the “Insurance Proceeds”), absent express 

written authorization for additional amounts.  The contract expressly provides that if any work in 

addition to the scope of work was to be performed on the Property, all such requests for additional 

work must be in writing.   

Shortly after entering into the Contract, Desert Valley begin performing work on the 

Property and, around the same time, represented to Inose that the work on the Property would take 

approximately eight (8) months and was anticipated to be completed by April 2015.  As the 

evidence will show at trial, Desert Valley failed to complete the job, failed to ensure that work was 

completed in a good and workmanlike manner, caused additional damage to the Property unrelated 

to the flood damage (and charged the repairs of said damage to Inose’s insurance claim), authorized 

changes to the scope of work without preparing or providing written change orders 

(notwithstanding a provision in the agreement that such changes must be in writing), failed to 

provide adequate supervision as a general contractor, failed at times to lock the doors to the 

Property after work was completed for the day (necessitating the hiring by Inose of a third-party 

to monitor the security on the Property), and failed to keep the jobsite reasonably clean as would 

be expected with a residential property.  Further, at all times relevant, Desert Valley was working 

directly with and was in direct communication with Inose’s insurance company, the Fireman’s 

Fund, to establish a total cost for the job and the appropriate amount that should be tendered by 

insurance (the “Insurance Proceeds”) to complete the restoration of the Property.  Desert Valley 

consistently represented to Inose that the job would be completed within the confines of the 

Insurance Proceeds and that it would coordinate with the Fireman’s Fund to ensure that this was 

the case.   
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The Court will hear testimony at trial from Desert Valley’s own supervisor on the job, 

Robert Ramirez, of the many things that Desert Valley simply failed to do as a general contractor 

on the job.  Specifically, it will be established that there were many ways in which Desert Valley 

failed to adequately supervise the job and failed to ensure that the project was completed in an 

efficient and timely manner.  The Court will also hear from several of the subcontractors on the 

job who will confirm that they provided written change orders to Desert Valley prior to July 2015 

and received approval for each directly from Daniel Merritt (“Daniel”).  It will also be established 

that many of these subcontractors were still owed money when Desert Valley left the project, 

which they were ultimately able to recover from Inose. 

Notwithstanding Desert Valley’s purported experience and expertise in handling insurance 

claims of this magnitude, at various times throughout the course of the project, Desert Valley 

identified to Inose certain costs that could be absorbed from one area of the home in order to make 

up for a change to another.  All of this was done verbally between Desert Valley’s estimator and 

point of contact for Inose, Daniel.  In effect, without reducing anything to writing and without 

notifying Fireman’s Fund that it was making such changes, Desert Valley effectively attempted to 

pull money from areas in which it could cut corners in order to make certain changes to the scope 

of the work.  Consistently and regularly, Daniel indicated to Inose that they would be able to make 

up for these changes elsewhere and that this would not affect the ability of Desert Valley to 

complete the project within the confines of the Insurance Proceeds.  Having no contracting 

experience, and taking into account that Desert Valley was at all times working with Fireman’s 

Fund to negotiate the total amount of Insurance Proceeds, Inose followed and relied on Desert 

Valley’s representations. 

Evidence will show that Daniel emailed Fireman’s Fund on June 5, 2015 and stated that 

the final estimate was at the “agreed contract amount with no needed change orders, and no more 

change orders from all of the subcontractors which have submitted their bids.”  The total amount 

of Insurance Proceeds negotiated between Desert Valley and Fireman’s Fund ultimately amounted 

to $1,314,470.68.  Desert Valley further represented to Fireman’s Fund within its June 5, 2015 

email that, “we will be able to complete the project for this amount.”  The evidence will further 
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show that in early July 2015, Desert Valley presented Inose with an Unconditional Waiver and 

Release on Progress Payment which included a signed notation that there are “No change orders 

as of 07/03/2015.”  Inose later learned and subcontractors from the job will testify at trial that they 

had regularly been presenting Desert Valley with change orders well before July 2015.  It is 

therefore apparent that, consistent with its approach on this project, Desert Valley simply intended 

to try to bury and “make up” for these costs in other areas.  It was also later learned and will be 

shown that, at various intervals during the project, Desert Valley and/or the subcontractors for 

which it was responsible, caused damage to other areas and thereafter including the repair costs as 

part of its claimed cost to complete the job, further compounding its issues with cost overruns. 

The evidence will show that after confirming with Inose that there were no change orders 

on the job as late as July 3, 2015, Desert Valley directed Inose to close out the insurance claim 

with Fireman’s Fund and, in reliance on Desert Valley’s direction, Inose did so.  The evidence will 

show that, thereafter, on August 25, 2015, Desert Valley emailed Inose and in summary form 

represented to Inose that it had previously approved in excess of $125,000.00 in change orders 

from subcontractors and was demanding payment from Inose for this amount.  Notably, as will be 

shown, most, if not all, of the change orders summarized in Desert Valley’s August 25, 2015 email 

were dated prior to May 2015 when Desert Valley had represented to both Fireman’s Fund and 

Inose that there were no unaccounted-for change orders.  The written change orders for which 

Desert Valley was now seeking payment directly from Inose had been unilaterally approved by 

Desert Valley and had never been presented to or approved by Inose.  These were apparently costs 

that Desert Valley had mistakenly believed back in May and June 2015 that it could simply bury 

elsewhere.  

The evidence will show that when Inose reasonably and responsibly refused to pay these 

additional amounts which he had not approved without further explanation and understanding, the 

initial stages of this dispute arose, with Desert Valley ultimately ceasing work on the Property 

prior to its completion.   The evidence will show that Desert Valley thereafter notified the 

subcontractors on the job in writing that they were not to continue work on the Property.  With his 

home in disarray, including missing doors and incomplete floors, Inose was thereafter left with no 
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option but to negotiate with many of the subcontractors directly to ensure that the subcontractors 

would not lien his Property and to ensure completion of the restoration of his home, work that 

Desert Valley was responsible for ensuring was completed and for which Desert Valley had 

already been paid.  The evidence will show that Inose ultimately paid directly to third parties the 

total amount of $256,481.46 to effectuate completion of the restoration of his home, money which 

Desert Valley should have been paying to the subcontractors it had retained to complete the job. 

It will further be shown that on November 24, 2015, Desert Valley forwarded to Inose an 

email it had sent the day before to its counsel articulating what it alleges were the differences on 

the project between the estimates from subcontractors and the actual costs, with the differences for 

these cost overruns calculated.  In total, Desert Valley asserted a difference of $125,763.26 

between its estimated and actual costs.  Notably, as will be shown, this total includes work done 

to repair damage caused by either Desert Valley or subcontractors which it was retained to oversee 

including, but not limited to, the restoration of the driveway that had been damaged during the 

completion of the project.  The calculated difference also includes $27,740.00 for Desert Valley 

to have its “burden applied” to the payroll of one of its employees simply because it “was not 

approved by the insurance company and [Desert Valley] would like to recoup this amount.”  This 

is also included, notwithstanding the fact that Desert Valley had been operating under a 10/10 basis 

pursuant to which ten percent of the total job was to be included for overhead and should include 

employee salaries and benefits. 

As discussed in more detail below, Desert Valley failed to provide a damages computation 

pursuant to NRCP 16.1 which, by virtue of the self-executing sanction of NRCP 37, should prevent 

Desert Valley from presenting any evidence of damages at trial.  To the extent the Court overlooks 

this fatal flaw in Desert Valley’s position, Desert Valley asserted in response to an interrogatory 

that it was paid $1,125,743.72, but was entitled to $1,214,941.30, resulting in damages in the 

amount of $89,197.58.  To the extent the Court accepts Desert Valley’s inclusion of this 

information provided solely in response to an interrogatory served pursuant to NRCP 33 and not 

otherwise included in any NRCP 16.1 disclosures, Desert Valley should be limited to this 

computation of damages amount of $89,197.58.  Even coupling this total with the amount of cost 
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overruns alleged in an August 23, 2015 email forwarded by Desert Valley to Inose, a total of 

$125,763.26 (which would represent Desert Valley’s absolute best day in Court), this total amount 

of $214,960.84 that Desert Valley alleges to be owed for completing the project (which it did not 

do) still falls short of the $256,481.46 that Inose paid out of his own pocket directly to third parties 

to complete the work for which Desert Valley was paid and to avoid having liens placed on his 

Property.  Thus, as will be established at trial, the very least that Inose would be entitled to is the 

difference of $41,520.62.   

However, in light of the self-executing sanction of NRCP 37 for Desert Valley’s failure to 

disclose a damages computation pursuant to NRCP 16.1, as well as the fact that Inose was 

compelled to pay third parties for work that Desert Valley failed to complete, Inose should recover 

damages after trial in the total amount of the $256,481.46 that he paid to third parties. 

A. Desert Valley’s Asserted Causes of Action 

1. Breach of Contract 

Desert Valley has asserted a claim for breach of contract against Inose.  However, as will 

be shown at trial, Desert Valley cannot satisfy the required elements to support a cause of action 

for breach of contract.  In Nevada, in order to make a prima facie showing of a cause of action for 

breach of contract, a Plaintiff must establish the following elements:  1) a valid contract; 

2) Defendant’s breached the contract or failed to render performance when due; 3) Defendant’s 

breach or failure of performance was unexcused; 4) All conditions precedent to Defendant’s duty 

to perform were fulfilled by plaintiff or were excused; 5) Plaintiff was damaged by the breach; 6) 

Causation and damages were a foreseeable consequence of a particular breach.  See Cohen-Breen 

v. Gray Tel. Grp., Inc., 661 F. Supp. 2d 1158, 1171 (D. Nev. 2009); see also Clark Cnty. School 

Dist. v. Richardson Constr., Inc., 123 Nev. 382, 168 P.3d 87 (2007); May v. Anderson, 19 P.3d 

1254, 1257 (Nev. 2005). 

As the evidence will show at trial, Desert Valley cannot satisfy the required elements to 

succeed on a claim for breach of contract.  First, it will be shown at trial that any alleged breach 

on the part of Inose, if any, occurred after Desert Valley had substantially and materially breached 

its own material obligations under the Contract.  Desert Valley failed to complete the renovation 
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of the Property, failed to provide adequate supervision as the general contractor on the project, 

made misrepresentations to both Inose and Fireman’s Fund regarding its cost to complete and the 

purported lack of change orders, and caused damage to the Property, then subsequently charged as 

part of the restoration its cost to repair the damage it caused.  This would prevent Desert Valley 

from establishing elements two, three, and four of a cause of action for breach of contract.  Second, 

as the evidence will show, Desert Valley was paid for the work it completed and, in fact, failed to 

complete the entirety of the work for which it was paid.  Desert Valley therefore will not be able 

to establish that it was damaged by any actions of Inose.  Lastly, it will be shown that even if 

Desert Valley had sustained damages, it cannot be shown that such damages were caused by any 

foreseeable consequence of the actions of Inose. 

2. Breach of the Implied Covenant of Good Faith and Fair Dealing 

Desert Valley has asserted a claim for breach of the implied covenant of good faith and fair 

dealing against Inose.  In Nevada, to prevail on a breach of the implied covenant of good faith and 

fair dealing claim, there must be proof that: (1) the parties entered into a contract; (2) Defendant 

owed a duty of good faith to Plaintiff; (3) Defendant breached that duty by performing in a manner 

that was unfaithful to the purpose of the contract and (4) Plaintiff’s justified expectations were 

thus denied.  See Perry v. Jordan, 111 Nev. 943, 948, 900 P.2d 335, 338 (1995); see also Hilton 

Hotels Corp. v. Butch Lewis Prods., 107 Nev. 226, 234, 808 P.2d 919, 923-24 (1991).  

As the evidence will show, not only did Desert Valley breach many of its obligations under 

the Contract, but Inose performed at all times up to and through Desert Valley’s several breaches 

in a manner consistent with the purpose of the Agreement.  In fact, Inose’s primary obligation 

under the Contract was payment, which was an issue that was coordinated between Desert Valley 

and Fireman’s Fund based on Desert Valley’s estimates of costs and management of the project.  

Desert Valley’s justified expectations should have been to receive payment for all work performed 

in completing the project.  In reality, as the evidence will show, Inose was ultimately compelled 

to pay many of the subcontractors directly after Desert Valley left the job prior to its completion, 

notwithstanding its coordination with and closing out of the insurance claim with Fireman’s Fund.  

Thus, if anything, Desert Valley’s justified expectations should be considered exceeded.   
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Further, as will be discussed in more detail below, Desert Valley failed to live up to its own 

implied covenant of good faith and fair dealing.  Desert Valley caused damage which it then 

incorporated into its costs, obtained change orders from subcontractors and approved them without 

presenting them to Inose for approval, represented as late as July 2015 that there were no change 

orders (nothwithstanding the fact that it had been consistently receiving change orders from 

subcontractors), represented to Inose that any changes could be made up through concessions 

elsewhere on the Property, failed to lock the Property and keep it safe at all times, and failed 

generally to provide adequate supervision of the subcontractors on the job.    

3. Unjust Enrichment 

Desert Valley has asserted a claim for unjust enrichment against Inose.  In Nevada, 

“[u]njust enrichment is the unjust retention . . . of money or property of another against the 

fundamental principles of justice or equity and good conscience.”  Asphalt Products Corp. v. All 

Star Ready Mix, Inc., 111 Nev. 799, 802, 898 P.2d 699, 701 (1995) (citations omitted).  This claim 

for relief “exists when the plaintiff confers a benefit on the defendant, the defendant appreciates 

such benefit, and there is ‘acceptance and retention by the defendant of such benefit under 

circumstances such that it would be inequitable for him to retain the benefit without payment of 

the value thereof.’”  Certified Fire Prot., Inc. v. Precision Constr., Inc., __ Nev. __, 283 P.3d 250, 

257 (2012) (citations omitted).  “An action based on a theory of unjust enrichment is not available 

when there is an express, written contract, because no agreement can be implied when there is an 

express agreement.”  Leasepartners Corp. v. Robert L. Brooks Tr. Dated November 12, 1975, 113 

Nev. 747, 755, 942 P.2d 182, 187 (1997).  However, Nevada law would permit an unjust 

enrichment claim when the benefit conferred is “vastly different in scope and kind from the 

contracted-for benefit.”  Sierra Dev. Co. v. Chartwell Advisory Group, Ltd., 223 F. Supp. 3d 1098, 

1108 (D. Nev. 2016). 

The evidence will show that Desert Valley received payment for the work it performed 

and, further, that after Desert Valley left the job uncompleted, Inose was required to pay certain 

subcontractors to complete work for which Desert Valley had been paid.  Desert Valley 

coordinated directly with Fireman’s Fund to negotiate the total amount of Insurance Proceeds that 
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would satisfy the payment for the work to Desert Valley, which also was to include profit and 

overhead.  In sum, Desert Valley failed to complete the job for which it claims it is due and owing 

money and has claimed that it is owed certain labor costs, notwithstanding that this job was to 

include overhead built in as ten percent of the total.  Accordingly, Desert Valley will not be able 

to establish any benefit which it conferred upon Inose for which it was not compensated.  

Moreover, to the extent it is shown that the Contract is valid and enforceable, Desert Valley cannot 

also proceed on a claim for unjust enrichment as the work conducted by Desert Valley was within 

the scope of what Inose had contracted for.   

4. Intentional Interference with Contract 

Desert Valley has asserted a claim for intentional interference with contract against Inose 

and In-Lo.  In Nevada, the elements for a claim of intentional interference with contractual 

relations are: 1) A valid and existing contract between Plaintiff and a third party; 2) Defendant had 

knowledge of the valid contract or had reason to know of its existence; 3) Defendant committed 

intentional acts intended or designed to disrupt the contractual relationship or to cause the 

contracting party to breach the contract; 4) Actual disruption of the contract (the contracting party 

breached the contract); 5) The breach was caused by the wrongful and unjustified conduct; 6) 

Causation and damage.  See Klein v. Freedom Strategic Partners, LLC, 595 F. Supp. 2d 1152 (D. 

Nev. 2009); see also Blanck v. Hager, 360 F. Supp.2d 1137 (D. Nev. 2005). 

Here the evidence will show that Desert Valley left the project and that Inose was 

ultimately compelled to pay certain subcontractors directly in an effort to get the restoration of his 

Property completed.  Desert Valley will not be able to establish that Inose committed any 

intentional acts intended or designed to disrupt the contractual relationship between Desert Valley 

and the subcontractors.  Nor will Desert Valley be able to establish that any actions by Inose in 

this regard were either wrongful or unjustified.  Desert Valley will further be unable to establish 

that any disruption in its contracts with the subcontractors was caused by anything other than 

Desert Valley’s own actions in walking off the job.  At the time that Inose began dealing directly 

with the subcontractors to effectuate completion of the restoration, Desert Valley had already left 

the job and had instructed the subcontractors to cease completion of their work.  Thus, Desert 
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Valley will not be able to establish elements three through six of a cause of action for intentional 

interference with contractual relations.   

Perhaps most telling, even if Desert Valley could establish the necessary elements for a 

cause of action of intentional interference with contractual relations, in what way would Desert 

Valley have been damaged.  If anything, Inose’s actions in paying the subcontractors the remaining 

amounts they were owed fulfilled contractual obligations on behalf of Desert Valley. 

B. Inose’s Asserted Causes of Action 

1. Breach of Contract 

As discussed above, a valid claim for breach of contract requires a showing of the 

following: 1) a valid contract; 2) Defendant’s breached the contract or failed to render performance 

when due; 3) Defendant’s breach or failure of performance was unexcused; 4) All conditions 

precedent to Defendant’s duty to perform were fulfilled by Plaintiff or were excused; 5) Plaintiff 

was damaged by the breach; 6) Causation and damages were a foreseeable consequence of a 

particular breach.  See Cohen-Breen v. Gray Tel. Grp., Inc., 661 F. Supp. 2d 1158, 1171 (D. Nev. 

2009); see also Clark Cnty. School Dist. v. Richardson Constr., Inc., 123 Nev. 382, 168 P.3d 87 

(2007); May v. Anderson, 19 P.3d 1254, 1257 (Nev. 2005). 

It is largely undisputed that Inose and Desert Valley entered into the Contract on or around 

August 24, 2014, which is a valid contract.  As will be shown at trial, Desert Valley breached the 

Contract by failing to complete the work for which it was paid as it left what was initially estimated 

by Desert Valley to be an eight-month project after fifteen months, still having not fully restored 

the Property.  Desert Valley failed to ensure that the work was completed in a good and 

workmanlike manner by, inter alia, failing to provide adequate supervision, failed to consistently 

lock the Property overnight, allowed damage to be caused to other portions of the Property, and 

failing to appropriately document changes to the scope of work.  Desert Valley further breached 

its obligations when it unilaterally approved changes orders and failed to present these changes to 

Inose in writing, misrepresented to both Inose and Fireman’s Fund that there were no change 

orders, attempted to enforce and charge to Inose changes to the scope of work after the fact 

(notwithstanding a provision in the agreement that such changes must be in writing).  Desert Valley 
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was further directly coordinating and negotiating with Fireman’s Fund in order to determine the 

appropriate total of Insurance Proceeds necessary to complete the scope of work, represented to 

Fireman’s Fund that it could complete the job for the total amount of Insurance Proceeds, and 

directed Inose to close out the insurance claim, notwithstanding its possession of over $125,000.00 

in change orders.  By remitting payment for the portion of the work completed, Inose performed 

his obligations under the Contract.  Inose was damaged by Desert Valley’s several breaches as he 

was left with a home that was not completed and had not been restored in full and was forced to 

pay the subcontractors directly in order to effectuate its completion and to avoid having liens 

placed on his Property.  This was a direct and foreseeable consequence of Desert Valley’s actions 

in failing to complete the project and ultimately walking off the job prior to its completion.  

Based on the foregoing, Inose will be able to satisfy the necessary elements to support a 

valid claim for breach of contract against Desert Valley.   

2. Breach of the Implied Covenant of Good Faith and Fair Dealing 

As discussed above, in Nevada, to prevail on a breach of the implied covenant of good faith 

and fair dealing claim, there must be proof that: (1) the parties entered into a contract; (2) 

Defendant owed a duty of good faith to Plaintiff; (3) Defendant breached that duty by performing 

in a manner that was unfaithful to the purpose of the contract and (4) Plaintiff’s justified 

expectations were thus denied.  See Perry v. Jordan, 111 Nev. 943, 948, 900 P.2d 335, 338 (1995); 

see also Hilton Hotels Corp. v. Butch Lewis Prods., 107 Nev. 226, 234, 808 P.2d 919, 923-24 

(1991). 

In addition to Desert Valley’s several breaches of the express obligations set forth in the 

Contract, the evidence will show that Desert Valley caused damage to Inose’s driveway and 

charged Inose’s insurance for the work to repair the driveway.  Desert Valley failed at times to 

ensure that the Property was locked at the end of the workday.  Further, Desert Valley was in direct 

communication with and was engaged in ongoing negotiations with Inose’s insurance company 

based on Desert Valley’s estimate of the cost to complete the scope of work.  Desert Valley sent 

the “final” request for payment in or around July 2015 in which Desert Valley confirmed that there 

were, up to that point, no change orders.  It was Desert Valley that directed Inose to close out the 
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insurance claim for the total amount of Insurance Proceeds that Desert Valley had approved.  

Desert Valley later submitted additional requests for payment on what it claimed were changes to 

the scope of work.  All of these actions, combined with Desert Valley’s ultimate exit from an 

unfinished project, were unfaithful to the purpose of the Contract and denied Inose his justified 

expectations of having Desert Valley competently manage the project, negotiate the appropriate 

amount of insurance proceeds necessary to complete the project, and actually complete the project. 

3. Unjust Enrichment 

In Nevada, “[u]njust enrichment is the unjust retention . . . of money or property of another 

against the fundamental principles of justice or equity and good conscience.”  Asphalt Products 

Corp. v. All Star Ready Mix, Inc., 111 Nev. 799, 802, 898 P.2d 699, 701 (1995) (citations omitted).  

This claim for relief “exists when the plaintiff confers a benefit on the defendant, the defendant 

appreciates such benefit, and there is ‘acceptance and retention by the defendant of such benefit 

under circumstances such that it would be inequitable for him to retain the benefit without payment 

of the value thereof.’”  Certified Fire Prot., Inc. v. Precision Constr., Inc., __ Nev. __, 283 P.3d 

250, 257 (2012) (citations omitted).   

To the extent any of the monetary benefits conferred on Desert Valley by Inose are 

determined to be outside the scope of the Contract, the circumstances at hand fulfill the definition 

of unjust enrichment.  As will be shown, Inose remitted monetary payments to Desert Valley, thus 

conferring a benefit upon Desert Valley.  The purpose and intent of the monetary exchange was to 

effectuate the completion of the restoration of Inose’s Property.  Notwithstanding, the evidence 

will show that Desert Valley left the job prior to its completion, leaving Inose with no choice but 

to remit additional payments to subcontractors to complete work for which Desert Valley had 

already been paid.  Thus, any benefits received by Desert Valley found to be outside the scope of 

the Contract would support a claim for unjust enrichment. 

4. Intentional Interference with Prospective Economic Advantage 

In Nevada, the elements for a claim of intentional interference with prospective economic 

advantage are as follows: 1) A prospective contractual relationship between Plaintiff and a third 

party; 2) Defendant has knowledge of the prospective relationship; 3) The intent to harm Plaintiff 
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by preventing the relationship; 4) The absence of privilege or justification by the Defendants; 

5) Actual harm to Plaintiff as a result of Defendant’s conduct; and 6) Causation and damages.  

Custom Tel., Inc. v. Int’l Tele-Services, Inc., 254 F. Supp. 2d 1173, 1180-81 (Nev. 2003); 

Wichinsky v. Mosa, 109 Nev. 84, 88, 847 P.2d 727 (1993); Leavitt v. Leisure Sports, Inc., 103 Nev. 

81, 88, 734 P.2d 1221, 1225 (1987).   

As the evidence will show, Desert Valley left the project prior to its completion, leaving 

Inose with a home that was not fully restored.  It was therefore readily apparent that Inose would 

need to engage many of the subcontractors either directly or through a new general contractor in 

order to effectuate the completion of the restoration of his property.  Inose therefore had 

prospective contractual relationships with the subcontractors at issue, of which Desert Valley was 

clearly aware.  The evidence will show that Desert Valley, without privilege or justification, sent 

letters to the subcontractors on the project, instructing them not to perform any further work on 

the Property.  By sending these letters, it cannot be disputed that Desert Valley intended to harm 

Inose and to interfere with his prospective contractual relationship with the subcontractors.  Desert 

Valley’s actions harmed Inose by making it exceedingly difficult to retain the subcontractors 

directly to finish their work on the Property without interruption.   

Based on the foregoing, Inose will be able establish at trial the necessary elements to 

support a claim for intentional interference with prospective economic advantage. 

C. Damages Computations 

1. Desert Valley Should be Prevented from Presenting Evidence of Damages 

As a preliminary matter, discovery has closed in this case with Desert Valley having failed 

to provide a damages computation in any of their NRCP 16.1 disclosures.  Desert Valley should 

therefore be subject to the self-executing and automatic sanction of being barred from presenting 

evidence of damages at trial.   

The Nevada Rules of Civil Procedure (“NRCP”) provide, in pertinent part, that a party 

must, without awaiting a discovery request, provide to the other parties “[a] computation of any 

category of damages claimed by the disclosing party.”  NRCP 16.1(a)(1)(C); see also Design 

Strategy, Inc. v. Davis, 469 F.3d 284, 295 (2d Cir. 2006) (analyzing the analogous requirement 
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under Fed. R. Civ. P. 26(a) and holding that a party claiming damages must voluntarily disclose a 

computation of damages and supporting documents).  The purpose of requiring a party to disclose 

a computation of damages is to “enable the defendants to understand the contours of their potential 

exposure and make informed decisions” regarding settlement, discovery, and case management.”  

Pizarro-Ortega v. Cervantes-Lopez, 133 Nev., Adv. Op. 37, 396 P.3d 783, 787 (2017) (quoting 

Olaya v.Wal-Mart Stores, Inc., No. 2:11-cv-997-CJD-CWH, 2012 WL 3262875, at *2-3 (D. Nev. 

Aug. 7, 2012)).  This rule “expressly require[s] an initial computation and disclosure of the 

evidence that will be relied on to the full extent the [] plaintiff could or should know of it in the 

exercise of the type of pre-suit diligence required by Rule 11.”  Brandywine Commc’ns Techs., 

LLC v. Cisco Sys., Inc., No. C 12-01669 WHA, 2012 WL 5504036, at *2 (N.D. Cal. Nov. 

12,2012).1    

Importantly, Rule 16.1 “requires more than merely setting forth the figure demanded.”  

Max Impact, LLC v. Sherwood Group, Inc., No. 09 Civ. 902(JGK)(HBP), 2014 WL 902649, at *5 

(S.D.N.Y. March 7, 2014) (quotation marks and citation omitted) (emphasis added).  “[T]he word 

‘computation’ contemplates some analysis beyond merely setting forth a lump sum amount for a 

claimed element of damages.”  CCR/AG Showcase Phase 1 Owner, L.L.C. v. United Artists 

Theatre Circuit, Inc., No. 2:08-cv-00984-RCJ-GWF, 2010 WL 1947016, at *5 (D. Nev. May 13, 

2010)) (internal citation omitted).  It is not enough to produce documents—the party must also 

provide a calculation “computing the total damages claimed for each category of damages, as 

required by NRCP 16.1(a)(1)(C).”  Walters v. Meeks, 127 Nev. 1184 (2011).   

NRCP 37(c)(1) states that “[a] party that without substantial justification fails to disclose 

information required by Rule 16.1 . . .is not, unless such failure is harmless, permitted to use as 

evidence at a trial . . . any witness or information not so disclosed.  When a party fails to provide 

a computation of damages, the appropriate remedy is exclusion of evidence of damages at trial.  

See Pizarro-Ortega v. Cervantes-Lopez, 133 Nev., Adv. Op. 37, 396 P.3d 783, 787 (2017); see 

                                                 
1 “Federal cases interpreting the Federal Rules of Civil Procedure are strong persuasive authority, 
because the Nevada Rules of Civil Procedure are based in large part upon their federal 
counterparts.”  Executive Mgmt., Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 
(2002) (quoting  Las Vegas Novelty v. Fernandez, 106 Nev. 113, 119, 787 P.2d 772, 776 (1990)). 
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also Freemon v. Fischer, 281 P.3d 1173 (Nev. 2009) (precluding a party from presenting evidence 

of damages after it failed to disclose an expert report with a damages calculation until after the 

close of discovery).  Rule 37(c)(1) “gives teeth to [the disclosure requirements of Rule 26] by 

forbidding the use at trial of any information required to be disclosed under Rule 26(a) that is not 

properly disclosed.”  Wintice Group, Inc. v. Longleg, 2011 U.S. Dist. LEXIS 14685, 2011 WL 

383039 (D. Nev.) (citing Yeti by Molly, Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1106 (9th 

Cir. 2001)).   

This exclusion requirement is “a self-executing, automatic sanction to provide a strong 

inducement for disclosure of material.”  Hoffman v. Constr. Protective Servs., 541 F.3d 1175, 

1180 (9th Cir. 2008) (emphasis added) (quoting Yeti by Molly, Ltd. v. Deckers Outdoor Corp., 259 

F.3d 1101, 1106 (9th Cir. 2001)).  “The implementation of the sanction is appropriate ‘even when 

a litigant’s entire cause of action . . . [will be] precluded.’”  Hoffman, 541 F.3d at 1180 (9th Cir. 

2008) (alterations in original) (quoting Yeti, 259 F.3d at 1106).  Because the exclusion requirement 

under Rule 37(c) is a “self-executing” and “automatic” sanction, exclusion does not require a 

showing of bad faith or willfulness.  Yeti, 259 F.3d at 1106 (“Thus, even though Deckers never 

violated an explicit court order to produce the Vuckovich report and even absent a showing in 

the record of bad faith or willfulness, exclusion is an appropriate remedy for failing to fulfill the 

required disclosure requirements of Rule 26(a).”) (emphasis added); Design Strategy, Inc. v. 

Davis, 469 F.3d 284, 296 (2d Cir. 2006) (“Since Rule 37(c)(1) by its terms does not require a 

showing of bad faith, we now hold that such a requirement should not be read into the Rule.”). 

The only exceptions to the “self-executing” and “automatic” exclusion requirement of 

NRCP 37(c) are if the failure to disclose was substantially justified or harmless.  Yeti, 259 F.3d at 

1106.  “[I]t is the obligation of the party facing sanctions for belated disclosure to show that its 

failure to comply with [Rule 26] was either justified or harmless and therefore deserving of some 

lesser sanction.”  Wilson v. Bradlees of New England, Inc., 250 F.3d 10, 21 (1st Cir. 2001) (cited 

with approval in Yeti, 259 F.3d at 1107); see also Liguori v. Hansen, 2012 U.S. Dist. LEXIS 30076,  

48, 2012 WL 760747 (D. Nev.) (“Neither inadvertent mistakes nor unintentional oversights are 

sufficient to show substantial justification for delay.”). 
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Desert Valley’s failure to disclose a damages computation pursuant to NRCP 16.1 as of 

the eve of trial against United is not harmless.  “Moreover, given the advanced stage of the 

litigation, permitting the new evidence would not have been harmless.”  CQ Inc. v. TXU Mining 

Co. LP, 565 F.3d 268, 280 (5th Cir. 2009).  “Later disclosure of damages would have most likely 

required the court to create a new briefing schedule and perhaps re-open discovery, rather than 

simply set a trial date.”  Hoffman v. Constr. Protective Servs., 541 F.3d 1175, 1180 (9th Cir. 2008).  

“Such modifications to the court’s and the parties’ schedules supports a finding that the failure to 

disclose was not harmless.”  Id.  “Disruption to the schedule of the court and other parties is not 

harmless.”  Baltodano v. Wal-Mart Stores, Inc., 2011 U.S. Dist. LEXIS 98306, 10, 2011 WL 

3859724 (D. Nev.).  The Nevada Supreme Court has made clear that “trial by ambush will not be 

tolerated.”  Pierce Lathing Co. v. ISEC, Inc., 114 Nev. 291, 296, 956 P.2d 93, 96 (1998). 

Accordingly, pursuant to the self-executing and automatic sanction provided by NRCP 37, 

Desert Valley should be prevented from presenting evidence of damages at trial.  With no damages, 

the Desert Valley’s claims must fail, thus limiting the issues at trial to presentation by Defendants 

of their case.   

2. The Damages that Will be Shown at Trial 

To the extent this Court overlooks Desert Valley’s failure to comply with the express 

requirements of NRCP 16.1, Defendants were able to extract from Desert Valley a computation of 

its purported damages pursuant to NRCP 33 through an interrogatory.  On May 19, 2017, in 

response to Interrogatory No. 2 contained in Eugene Inose’s First Set of Interrogatories, Desert 

Valley asserted that it was paid $1,238,635.35, but was entitled to $1,321,331.27, thus resulting in 

damages in the amount of $82,692.27.  Thereafter, on June 7, 2017, with no explanation for a 

change in the amounts it asserts that it was paid and is owed, Desert Valley amended its response 

to Interrogatory No. 2 and asserted that it was paid only $1,125,743.72, but was entitled to 

$1,214,941.30, resulting in damages in the amount of $89,197.58.  To the extent the Court accepts 

Desert Valley’s inclusion of this information solely in response to an interrogatory served pursuant 

to NRCP 33 and not otherwise included in any NRCP 16.1 disclosures, Desert Valley should be 

limited to this computation of damages amount of $89,197.58.  

SUPP000230



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 18 - 
11218-00/2186758.doc  

In providing its Interrogatory response, Desert Valley further made reference to a specific 

Bates numbered range of documents that is a Job Cost and Billing Detail.  However, Desert 

Valley’s “computation” fails to make appropriate offsets including, without limitation, a failure to 

reconcile the inclusion of $265,237.22 in labor on a job that was completed on an 80/10/10 basis 

and therefore should have its labor in the 10% of the total contract allocated for overhead.  The 

“computation” further fails to make appropriate offsets for the $256,481.46 that Inose was required 

to pay directly to subcontractors and suppliers in order to finish the restoration of his home after 

Desert Valley left the job having been paid to complete the project. 

Even on Desert Valley’s best day in Court, taking into account the entirety of its asserted 

damages and overlooking both its failure to obtain approval from Inose for any written change 

orders and failure to appropriately offset as articulated above, Inose has been damaged by Desert 

Valley in the total amount of $41,520.62.  Desert Valley asserted in response to an interrogatory 

propounded by Inose (not in a 16.1 damages computation) that it is entitled to $89,197.58, which 

represents the difference in the total amount Desert Valley was paid and the total amount that it 

asserts that it should have been paid.  In Desert Valley’s August 23, 2015 email to counsel, it 

asserted a total of $125,763.26 asserted as cost overruns (which was Desert Valley’s responsibility 

as the general contractor to account for and for which it did not present to or obtain from Inose any 

approved written change orders).  Therefore, on Desert Valley’s best day, combining these two 

figures and overlooking the fact that many of the asserted amounts likely overlap, the most it could 

assert it was owed to complete the project is $214,960.84.  Inose paid out of his own pocket directly 

to third parties to complete the work for which Desert Valley was paid, a total of $256,481.46.   

Accordingly, even if the Court permits Desert Valley to present evidence of damages at 

trial and even if Desert Valley were able to establish that there are not overlaps in the two asserted 

amounts (which is basically imposible) and even if Desert Valley could somehow overcome that 

its own oversight in failing to account for written changes orders and representing to both Inose 

and Fireman’s Fund that there were not change orders as late as July 2015, the end computation 

results in a total amount owed to Inose by Desert Valley of $41,520.62.  Again, this is Desert 

Valley’s absolute, stars-aligned, best-case scenario which overlooks all of the defects in its claims.  
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Once the amounts that Desert Valley attempted to charge back to Inose and/or Fireman’s Fund for 

damage caused by its own failures (or those of subs which it had retained) are taken into account; 

once the double-dipping of asserting labor costs notwithstanding the 10% in overhead included in 

the total is accounted for; once Desert Valley is held accountable for its failure to present to Inose 

any written change orders or to obtain written approval for the same at any time prior to July 2015 

when it stated that there were no change orders; it will be shown at trial that the total amount of 

damages to which Inose is entitled in this action is the full amount Inose was required to pay to 

subcontractors, which is the sum of $256,481.46.   

Dated this 4th day of April, 2019. 

HOLLEY DRIGGS WALCH 
FINE PUZEY STEIN & THOMPSON 
 
 
 
/s/ Sean E. Story  
BRIAN W. BOSCHEE, ESQ. 
Nevada Bar No. 7612 
SEAN E. STORY, ESQ. 
Nevada Bar No. 13968 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
 
Attorneys for Defendant IN-LO Properties and  
Defendant/Counterclaimant Eugene Inose 

 

SUPP000232



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 20 - 
11218-00/2186758.doc  

CERTIFICATE OF SERVICE 

The undersigned, an employee of HOLLEY DRIGGS WALCH FINE PUZEY STEIN & 

THOMPSON, hereby certifies that on the 4th day of April, 2019, a copy of DEFENDANT IN-

LO PROPERTIES AND DEFENDANT/COUNTERCLAIMANT EUGENE INOSE’S 

TRIAL BRIEF, was served via electronic service in accordance with Administrative Order 14.2, 

to all interested parties, through the Court’s Odyssey E-File & Serve to the addresses below.   

Pursuant to EDCR 8.05(i), the date and time of the electronic service is in place of the date 

and place of deposit in the mail.: 

Carrie E. Hurtik, Esq. 
Rachel L. Shelstad, Esq.  
HURTIK LAW & ASSOCIATES 
6767 West Tropicana Ave., #200 
Las Vegas, NV 89103 
 
Attorneys for Plaintiff/Counterdefendant 
 

 

 
 

/s/ Sandy Sell  
An employee of HOLLEY DRIGGS WALCH  
FINE PUZEY STEIN  & THOMPSON 
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