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China Housing & Land Development, Inc. v. Pope Asset 
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Exhibit 3

not Id.,

Id.,

Exhibit 5.

Id.

Id.

scenarios  hypothetical conditions

For clarification, that November 7th, 2017, report was not an 
appraisal report.  I’ve only issued one appraisal report in this case, and that was 
the November 14, 2018, report. 

Exhibit 4

It was a presentation, essentially, of three scenarios looking at under 
hypothetical conditions
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it was not an appraisal

Id., emphasis added

it does not represent a 
business valuation report, is not intended to be interpreted as such, and cannot 
be characterized as such. (Emphasis added).

Exhibit 1

I wasn't asked to do an appraisal on the November 17th [sic].

I'd just be very careful referring to it as a valuation 
because it was not intended as a valuation. 

Id., emphasis added
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a complete statement of all opinions the 

witness will express, and the basis and reasons for them

not

any
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Using customary and current valuation concepts and techniques 
generally employed for similar businesses in the context of the transaction 
requiring appraisal;

Exhibit 6.
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The price per share is based upon the analysis of experts retained by the 
dissenting shareholders that have evaluated the Company’s assets and liabilities 
and concluded that the net value of its assets (“NAV”) is in aggregate 
$91,116,462

Id.  (Emphasis added).  

a complete 

statement of all opinions the witness will express, and the basis and reasons for them
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Luke v. Family Care & 
Urgent Med. Clinics

Id
Keener v. United States It is not “a 

loophole through which a party who submits partial expert witness disclosures, 
or who wishes to revise her disclosures in light of her opponent's challenges to 
the analysis and conclusions therein, can add to them to her advantage after the 
court's deadline for doing so has passed. Id In sum, Rule 26(e) “does not give 
license to sandbag one's opponent with claims and issues which should have been 
included in the expert witness' report[.]” Beller ex rel. Beller v. United States

Hologram USA, Inc. v. Pulse Evolution Corp.

Copper Sands 

Homeowners Ass'n v. Copper Sands Realty

Lindner v. Meadow Gold Dairies, Inc.
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RTRAN 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CHINA YIDA HOLDING CO.
                            
                        Petitioner,

vs.

ANNUITY & LIFE
REASSURANCE, LTD,
                           
                        Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.  A-16-746732-P

DEPT.  NO. XXVII

BEFORE THE HONORABLE NANCY ALLF, DISTRICT COURT JUDGE 

THURSDAY, JULY 18, 2019 

RECORDER’S TRANSCRIPT OF HEARING: 
PETITIONER CHINA YIDA HOLDING, CO.’S  

MOTION FOR SUMMARY JUDGMENT 

APPEARANCES: 

For the Petitioner:   ROBERT J. SMITH, ESQ.
       
For the Respondent:   PETER L. CHASEY, ESQ. 

       

RECORDED BY:  BRYNN WHITE, COURT RECORDER 

Case Number: A-16-746732-P

Electronically Filed
1/28/2020 3:13 PM
Steven D. Grierson
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Las Vegas, Nevada; Thursday, July 18, 2019

[Hearing began at 11:22 A.M.] 

  THE COURT:  Thank you.  Please remain seated.   

   Calling the case of China Yida vs. Annuity and Life 

Reassurance. 

Appearances please, from your right to left. 

MR. SMITH:  Good morning, Your Honor.  Robert Smith on 

behalf of China Yida Holding Company. 

THE COURT:  Yida?  Thank you. 

MR. CHASEY: And Peter Chasey for the Respondents Pope 

Investments, LLC; Pope Investments, II, LLC; and Annuity and Life 

Reassurance, Limited. 

THE COURT:  Very good.  Thank you both. 

Mr. Smith, it’s your motion for summary judgment.

MR. SMITH:  Great.  Thank you, Your Honor. 

Your Honor, this is a really straightforward motion for 

summary judgment, so I hope we’re not here too long, we get out of 

here before lunch. 

Simply put, Respondents are statutorily barred under 

NRS 92A.390(1)(a). 

  THE COURT:  Right.  And -- and I’m going to -- just give me a 

minute. 

  MR. SMITH:  Sure.

  THE COURT:  I had meant to Xerox it this morning.  I had it 
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up when I was researching the case. 

  MR. SMITH:  Sure. 

  THE COURT:  I just need to pull up the statute.

Thank you.  Go ahead. 

MR. SMITH:  That’s NRS 92A --

THE COURT:  Yeah. 

MR. SMITH:  -- 390(1)(a).  They’re statutorily barred from 

pursuing dissenters’ rights in having this Court determine a fair value of 

the China Yida stock.  This is just a pure legal issue today, Your Honor. 

  Just by way of background because unless Your Honor is 

familiar with the dissenters’ rights statute. 

  THE COURT:  We -- we deal with it regularly --

  MR. SMITH:  Okay. 

  THE COURT:  -- but I don’t want you to feel cut off.

  MR. SMITH:  Well I -- I don’t think I’ll feel cut off, but I’ll just 

generally go through it.   

So -- so in general, the dissenters’ rights statute --

  THE COURT:  And, you know, I went to a seminar on the 

difference in law between Nevada and Delaware --

  MR. SMITH:  Okay. 

  THE COURT:  -- within the last year, but I still -- and I’ve 

researched, and I looked at it all -- I still need a good record. 

  MR. SMITH:  Okay.  So let me just explain, under the general 

dissenters’ rights statute, what that says is the NRS Chapter 92A gives 

generally a shareholder of a corporation dissenters’ rights when certain 
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corporate -- corporate actions occur, such as a merger.  So            

when -- when a company merges with another company, a shareholder 

can demand payment for their shares.  And so then the company must 

pay the shareholder what it estimates to be the fair value of its stock.  If 

the shareholder doesn’t like that offer, shareholder can say no, I don’t 

want to do that, I want to dissent and then I want a proceeding before a 

court to have the Court determine the fair value. 

  THE COURT:  It is not disputed that the shares were traded 

on the NASDAQ? 

  MR. SMITH:  That’s correct.  It’s undisputed.   

  So then the company, China Yida in this case, has no other 

option, even if a stock is traded on -- on a public entity.  The statute 

says when they make a demand, you have to file a petition and get the 

ball rolling.  And if you don’t do it within 60 days, you’re going to be 

paying the shareholder the full amount of the demand -- of their 

demands.  So --

THE COURT:  Well not the full -- full amount --

MR. SMITH:  -- you have to bring -- you have to bring the 

petition. 

  THE COURT: -- but fair value as determined. 

  MR. SMITH:  Say that again. 

  THE COURT:  Isn’t it fair value as determined? 

  MR. SMITH:  It’s fair value as determined by the Court. 

  THE COURT:  Right. 

  MR. SMITH:  However, and here’s the kicker, that there  
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is -- the statute -- there’s a statute --

  THE COURT:  It matters whether or not they accept --

  MR. SMITH:  Oh.   

  THE COURT:  -- the money for the stock. 

  MR. SMITH:  They can.  They -- yeah, it matters if they 

accept.  If they don’t accept the money -- if they accepted the money, 

it’s over, right, don’t go anywhere.  If they refused, then the company is 

the one -- it’s kind of strange -- it’s the company has to file the petition. 

  THE COURT:  Right. 

  MR. SMITH:  And become the Petitioner --

  THE COURT:  Right. 

  MR. SMITH:  -- rather than the Defendant or Respondent.   

   However, there is a -- an exception to this process known as 

the market-out exception.  Delaware has it, we have it.  Ours is a little 

different but not a lot different.  It’s actually a little stricter for, you know, 

for a -- for shareholders to overcome.  There’s no right to dissent if a

company is a publicly traded company on a recognized exchange such 

as the NASDAQ.  And our legislature codified that in 

NRS 92A.390(1)(a).  And, again, it’s -- it’s known as the market-out

exception.   

   It’s pretty wordy, I’ve laid it out in my briefing.  They don’t say 

it in layman’s terms such as hey, if you’re traded on the stock market, a

public stock market, you don’t have dissenters’ rights. Instead what 

they say is that if you are a covered security under, you know, the 

Securities Exchange Act.  But if you looked at that act, it’s undisputed 
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that if it’s traded on the NASDAQ capital market, which this stock was, 

that it is a covered security under the law.

  There is an exception to the market-out exception, which is if 

China Yida would have offered something other than cash --

  THE COURT:  Right. 

  MR. SMITH:  -- for their shares, but that’s not in this case.  We 

offered cash.  We actually paid them several million dollars in cash.

   So the undisputed facts, Your Honor, in this case is -- are 

really simple.  China Yida entered into a merger agreement that 

triggered the statute for dissenters’ rights.  China Yida is publicly 

traded, it offered and paid cash for their shares. 

  There is another, I guess, exception or out under the market-

out exception, and that is if the articles of incorporation, or there is a 

resolution by the board that expressly provide --

  THE COURT:  Right. 

  MR. SMITH:  -- that notwithstanding the market-out exception, 

we are so generous that we are going to give our shareholders 

dissenters’ rights. 

  THE COURT:  Yeah.  Does it matter if it’s in the merger 

documents or articles of incorporation? 

  MR. SMITH:  Yes.  I -- the statute is clear, it either has to be in 

the articles of incorporation or in a resolution, and it has to be express 

and clear.  It can’t be well maybe and -- and I’ll jump to that right away 

because, Your Honor, I think this is going to be the critical argument 

here today, is whether China Yida had a resolu -- certainly not an
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articles of incorporation.  Let’s just knock that out of the park right now 

because there is no -- the articles of incorporation do not have an 

express provision allowing for dissenters’ rights.

  The question becomes does the merger agreement -- is that 

tantamount to a resolution that expressly provides for dissenters’ 

rights? Our argument would be no.  This -- if we -- if we look at the 

statute that says -- let me just pull that up.  You know, it’s -- it’s if the 

class of shares --

  THE COURT:  Is it 390?

  MR. SMITH:  Yeah, 390(1)(a).  You know, there is no right of 

dissent with respect to a plan of merger, conversion, or exchange in 

favor of stockholders of any class or series which is a covered 

security -- and I’ll kind of skip that.  And then it says:  Unless the articles 

of incorporation -- of the corporation issuing the class or series or 

the -- or the resolution of the board of directors approving the plan of 

merger, conversion, or exchange expressly provide otherwise. 

  Now the word expressly provide otherwise would mean       

this -- the board would have to state something to the effect that 

notwithstanding the market-out exception contained in 

NRS 92A.390(1)(a), the board has decided to provide its shareholders 

with dissenters’ rights.  It needs to be express. 

  The merger agreement that Respondents rely upon, and the 

one provision that they rely upon, is anything but express.  In fact, I

don’t think we’d be arguing here today if it was express.  The fact that 

there’s a dispute on what this stack -- the merger language says 
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indicates to me that it’s certainly not express.  The merger agreement 

specifically says that notwithstanding anything in this agreement,

meaning the merger agreement, to the contrary, any company shares 

that are issued and -- and -- and outstanding immediately prior to the 

effective time and are held by a company shareholder, and then it says 

each dissenting shareholder, who has validly exercised and not lost its 

rights to dissent from the merger pursuant to the NRS, collectively the 

dissenting shares shall not be converted into or exchangeable for or 

represent the right to receive the per share merger consideration, which 

in this case was $3.32 cents a share, and shall entitle such dissenting 

shareholder only to the payment of the fair value of such dissenting 

shares as determined in accordance with the NRS. 

  What that provision does not say, it doesn’t recognize 

the -- the market-out exception.  It doesn’t say notwithstanding, or 

regardless of your rights, or regardless of our rights as a company, 

we’re still going to give you these. 

  That’s why it has to be in a resolution expressed by the board 

acknowledging clear -- clearly and convincingly, that there is this 

exception and we’re going to go ahead and waive it.  And that didn’t 

happen in that.  So the -- my argument here is that’s anything but clear 

and convincing, anything but express.  In fact, it’s what this -- what this

language is really providing, Your Honor, is no greater rights than what 

the statute provides. 

  It keeps saying you get your rights in accordance with the 

NRS.  You get dissenters’ rights in accordance with the NRS, this is 
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what you get.  You don’t get anything more.  In fact, you’re going to get 

your fair value if you’re validly -- if you validly exercised your rights, then 

you get paid in accordance with whatever the NRS says.  I pause it that 

you can’t validly exercise rights if you never had rights in the first place,

which they didn’t.  There’s no right of dissent.  So they didn’t have the 

rights in the first place, so you can’t validly exercise rights.  Moreover, if

you’re going to be paid in accordance with the NRS, then the NRS and 

we -- the statutes -- the NRS Chapter 92A includes the market-out

exception. So you have to look at the whole statute.  In fact, we -- we 

provided the statute to Respondents and to all its shareholders.  Here’s 

the statute, go consult your attorney, here it is, take, you know.   

   A couple other points.  There’s no deadline to bring an action 

to assert dissenters’ rights.  You know, had this been where roles were 

reversed and China Yida was actually the Defendant because they 

were suing, we could have brought an affirmative defense, right.  We 

would’ve had to bring the affirmative defense that you don’t have 

dissenters’ rights.

  THE COURT:  We -- we usually see these cases when there’s

a request for an injunction on the merger itself.  That’s usually how they 

come up. 

  MR. SMITH:  Right.  And that’s -- that’s another point they 

make in their briefing, Your Honor, which we can also knock it out of the 

park, is that they argue fairness and -- and equitable arguments.  And

the fairness argument, one of them is that -- that hey, the Court needs 

to look at whether the merger agreement was fair.  That’s not part of 
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this.  They never challenged the merger agreement so we’re not even 

under that -- that rubric of analysis.  This is purely statutory 

interpretation.  And from the equitable argument, you know, and a

couple of things they argue is that hey, look, this is unfair to us. Well 

that -- their argument lies with the legislature.  It may be unfair but that’s 

the legislature’s -- the statute’s clear.  This is not an issue for the Court 

to determine fairness or equity when the statute is clear on it’s face that 

if it’s a publicly traded company.

   In fact, we know the reason why the statute was created for 

publicly traded companies is because you have a market for it.  There is 

the market there and you can accept the shares or accept                  

the -- the -- accept the amount being offered by the company or go sell 

your shares on the stock market.  Those are your options.  And, of 

course, you know, when a merger’s announced and you’re going to get 

paid more, stock price typically goes up a little bit, but we offered

substantially more than what was the last market price. 

  Also, out of fairness, if Respondents believed that China Yida 

was misrepresenting information in the SCC filings or thought that it lied 

in its SCC filings, their remedy lies with going against the SCC or 

bringing the shareholder action against the company.  Something.  But 

it doesn’t lie on the dissenters’ rights statute.

  Similarly, they raise waiver and estoppel arguments.  Those 

are also misplaced.  General waiver estoppel, you know, when we have 

a statute, to waive a statute has to be clear -- clearly and unmistakably 

established.  Similar to what the legislature put already in this one.  It 
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has to be express and that’s the standard law is that if you’re going to 

waive a statute, it has to be clear and unmistakable. 

In fact, waivers of statute are not favored and so -- and you 

can’t waive a statute where there’s a public policy reason behind it.

And in this case, we would argue there is public policy.  I mean, it’s a 

waste of judicial time and resources when a company is trading on a 

market and the fair value is typically determined by the market. 

  So I’ll also point out, I found an interesting thing in 28 Am. Jur. 

2d, Estoppel and Waiver, Section 200.  It says for a legislature permits 

a particular type of limited waiver, like we have in this case, that 

waiver -- it intends that no other related waivers can occur.  So that’s it.  

You get this waiver.  If you don’t meet this standard of expressly 

providing otherwise, there’s no other waiver.  So -- so their arguments 

about equitable arguments, fairness arguments, waiver and estoppel,

are really out. 

 And again, just going back the -- their argument that we

somehow provided them with dissenters’ rights in some of our other 

filings, including a proxy statement.  Proxy statement is not a resolution 

by the board.  I think they mention in a proxy statement there’s a little 

question and answer section.  And they rely on that saying, hey we 

thought we had dissenters’ rights.  But if you look at that section, it also 

says hey, you know, it uses the word may.  And it also says hey, 

consult your attorney, you get your rights in accordance with the NRS.  

That -- that’s really what you get.  And we weren’t -- China Yida wasn’t 

providing them any more or any less than what they were entitled to 
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under the statutes. 

 So I would just emphasize again, Your Honor, the language 

that they’re relying upon really is not an express waiver of the market-

out exception.  It is ambiguous at best.  And because the facts are 

undisputed, you know, there’s a merger, we’re a publicly traded 

company, we offer cash, it’s not in the articles of incorporation, and it’s 

not an express waiver, we ask that the Court enter summary judgment 

in favor of China Yida and that the fair value is the amount we -- we

offer. 

 Thank you, Your Honor. 

 THE COURT:  Thank you.  Opposition, please. 

 MR. CHASEY:  Thank you, Your Honor. 

The Nevada dissenters’ rights are intended to protect minority 

shareholders from victimization by the -- by the majority.  In American 

Ethanol, the Nevada Supreme Court urged district courts to interpret 

and apply the dissenters’ rights statutes liberally to protect the minority 

shareholders. 

In this -- in this instance, the plan of merger approved by 

China Yida was in writing, as it had to be, under NRS 92A.120.  And it 

was provided in writing and in summary fashion to the shareholders.  

That -- the express terms of the amended and restated plan of merger, 

specifically in Section 2.7(a) and 2.7(c), provide for dissenters’ rights.  

Specifically, the right to dissent and obtain payment of fair value as 

determined in an appraisal action by this -- by a Nevada court.  That’s 

Exhibit 8 to the Petitioner’s motion.

APP0549



13

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

In the -- the dissenters’ rights mechanisms further require that 

the company give notice of a special  shareholder’s meeting to approve 

the plan of merger and allow the company to -- require the company to 

provide the plan of merger either in its express terms or in summary 

fashion to the shareholders for review and approval.  And not only do 

the express terms of the plan of merger provide for dissenters’ rights to 

dissent and obtain payment as fair value, the summary provided in the 

Schedule 14A, which is part of the notice of the shareholder’s meeting 

required by 92A.120, seven times that in this summary, the corporation 

tells shareholders that they have the right to dissent and obtain 

payment of fair value through an appraisal action in a -- in a Nevada 

court.   

And it’s not ambiguous.  The -- page 12 -- sorry, page 20 of

the Schedule 14A is the Q&A.  Am I entitled to exercise dissenters’ or 

appraisals’ rights instead of receiving a merger consideration for my 

shares of company stock?  Yes.  Nevada law provides you may dissent 

from the disposal of assets. Period.  

  Seven different times the company told shareholders they had 

the right to dissent and obtain payment of fair value.  It’s expressed in 

the terms of the plan of merger that had to be in writing and -- and 

approved by the -- by the shareholders.  And at the shareholder’s 

meeting, the principal shareholders approved the plan and the board of 

directors adopted the plan.   

In -- in Petitioner’s reply brief on page 10, footnote 4, they 

make the statement:  There is nothing about the board approving the 
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amended merger agreement. Wrong.  Exhibit 10 is the -- are the 

minutes from the special shareholder meeting.  And paragraph 5 

resolved the amended and restated plan of merger dated, and it goes 

through, is hereby authorized, approved, and adopted by the company.  

They adopted the plan of merger.  They expressly adopted the plan of 

merger which expressly provides dissenters’ rights to -- to the right to 

dissent and obtain payment of fair value through an appraisal 

proceeding in this court. 

For them to say that they did not approve -- expressly, and in 

their reply brief they use the word solely, they’re positing that the 

resolution of the board of directors had to say we expressly provide 

shareholders with the right to dissent in the resolution. Instead what 

they did was they had expressly adopted the plan of merger, which 

expressly provided those rights.  And that was pursuant to a notice of 

shareholder meetings summarizing the plan of merger which expressly 

provided those rights in seven different areas. 

 Following the adoption of the plan of merger, the company 

then -- sorry about that -- the company sent payment of the 

uncontested value to my client.  And in that, they again confirmed that 

my client had the right, under 92A.480, to demand payment of fair 

value.  That’s Exhibit 13, their correspondence to my client providing 

the uncontested payment. 

And -- and so after that happened, the company had the 

option to either pay my client’s demand for fair value or file suit.  They 

chose to file suit.  And they filed a petition for a judicial determination of 
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the fair value of China Yida stock prior to the merger.  So they’ve -- so 

they went through the process.  They told the shareholders you have 

the right to dissent and obtain payment of fair value.  They paid 

their -- the merger consideration and told my client you still have the 

right to demand fair value.  Then they petitioned this court to determine 

the fair value.  And now they come to this court and say well the 

market-out exception applies across the board.  No shareholder 

actually had the right to dissent. 

 The market-out exception, thankfully, provides an exception to 

itself.  It says that unless that the -- the market-out exception applies, 

because this company was traded on the NASDAQ, but the market-out 

exception does not apply when the board of directors resolves that 

the -- expressly resolves that the shareholders do have that right, that

when they provide otherwise.  And in this instance, the meeting 

minutes, Exhibit 10, expressly adopt the amended plan of merger, 

Exhibit 8, which expressly provides the right to dissent and obtain 

payment of fair value pursuant to an appraisal proceeding in this court. 

 Now, Mr. Smith referenced the -- that the market will typically 

reflect fair value.  And in this instance, the principal shareholder, she 

owned a little less than 58 percent of the company stock, were in 

control of the company.  They were the chief executive officer, chief

operating officer, chairman of the board of directors.  And so prior to the 

merger, they were responsible for all business decisions, they were 

responsible for all press releases.  And they told the market, our 

financial controls and audits are unreliable, our financial statements 
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cannot be trusted, and both of these negative factors should and will 

depress the value of the stock.  So the principal shareholders in this 

case were in control of the company, issued press releases and reports 

depressing the value of the stock, and now come before this Court and 

say, oh this depressed value of the stock, that’s fair value.

 So even if the market-out value applied, the fundamental 

basis on which it’s based does not -- it’s fundamentally unfair.  It 

violates respected and customary financial theory as well as Nevada 

law.  Because to apply this market-out exception would be to twist 

and -- and obscure the exception set forth in 92A.3 -- Part 390(1).   

At the bottom of that statute -- that subsection, unless the board of 

directors expressly provides otherwise.  And in this instance, they 

expressly adopted otherwise. 

The Nevada dissenters’ rights broadly protects minority 

shareholders.  Delaware law, which Nevada looks to in matters such as 

this, goes one step further and says that in -- in cases like this where 

there’s a majority freeze out, the company bears an additional burden 

of proving the entire fairness of the transaction.  And some -- some of

the -- the factors that the -- that the Court will look at.  Were there 

procedural safeguards in place? Was the special independent 

committee truly independent?  Did they exercise arm’s length

negotiation with a third party to come up with a fair price for the 

shareholders? In this instance, there were no procedural safeguards.  

The principal shareholders formed an entity, told the special committee 

what their price was, and the special committee adopted it.
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 The waiver and estoppel arguments in this case coincide with 

the language in NRS 92A.390(1).  In -- in setting forth the exception to 

the exception, the legislature was essentially saying hey, if you tell -- if

you tell the shareholders that they’ve got the right to dissent, then they 

have the right to dissent.  If you expressly tell them they have the right 

to dissent, then they do.  And that’s what happened here, repeatedly. 

 Under -- under NRS 92A.120, the company put their plan of 

merger in writing.  Under -- under that same statute, they provided their 

shareholders with a summary, which seven times told them you have 

the right to dissent and obtain payment of fair value.  And now they’re 

coming forward and saying no, you don’t.  

 Mr. Smith just said that.  He said it was ambiguous at best.  

No, it’s not.  Seven times they told the shareholders they have this right 

to dissent and obtain payment of fair value through an appraisal 

proceeding in this court, and now they want to deny it.  That’s -- that’s 

equitable issues and fairness issues come to play under waiver and 

estoppel.  Those have been codified under NRS under the exception to 

the exception.  I believe they apply, and we request that this Court deny 

the motions and leave this case on for the appraisal proceedings 

scheduled to begin on this Court’s five-week stack in August. 

 Thank you. 

 THE COURT:  Thank you.  And the reply, please.

MR. SMITH:  Thank you, Your Honor.  I’ll make this brief.

As we know, it’s not this Court’s job to determine whether a 

statute’s fair or unfair, it’s to look at the statute and see what it says.  
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And it does not say that whatever the company tells the shareholders, 

that’s what they get.  What it says is the board that passes a resolution 

adopting the merger, okay, must also pass a resolution that expressly 

provides that its shareholders have dissenters’ rights, regardless of the 

market-out exception.   

It needs to recognize -- to make it clear and express, the 

board had to recognize that hey, we have this right but we’re going to 

give up our right.  That’s express.  What we have in the merger 

agreement is not express.  It’s not giving up any right.  It’s saying if you 

validly exercise your rights.  And again, how do you validly exercise a 

right if you didn’t have the right? If you val -- it says those who 

exercise, validly exercise their rights in accordance with the NRS, then 

you get to determine your fair value in accordance with the NRS.  

That’s it.  That is not an express waiver.

 THE COURT:  Can you guys direct me to the minutes of the 

board approving the plan of merger in your papers? 

MR. SMITH:  I believe that’s in --

 MR. CHASEY:  That is Exhibit 10, Your Honor.   

 MR. SMITH:  In the --

 THE COURT:  I just --

 MR. CHASEY:  Exhibit 10 to -- to the Plaintiff’s motion.

 THE COURT:  All right.  So let me just pull that up again. 

 MR. SMITH:  And. 

THE COURT:  And that’s in the --

 MR. SMITH:  Right.  What that --
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 THE COURT:  -- the appendix? 

 MR. SMITH:   Correct.  That’s Exhibit 10. 

 THE COURT:  All right. 

 MR. SMITH:   And it’s paragraph 5.  And what it’s -- all --

 THE COURT:  Just give me a minute to find it.

 MR. SMITH:  Oh, sure.  Sure. 

 THE COURT:  Because I know I looked at it last night. 

 MR. SMITH:  Sure. 

 THE COURT:  I just need to refresh my memory with regard to 

the terms again.  Sorry for the delay. 

MR. SMITH:  That’s okay.

THE COURT:  It only had 354 pages, so. 

 MR. SMITH:  And that was 316, Your Honor, if you want to get 

there fast.

 THE COURT:  I will. 

 MR. SMITH:  Are you there? 

 THE COURT: Almost.  Hang on.  This is slow.  Sorry guys. 

MR. SMITH:  That’s okay.

THE COURT:  Hang on.  Okay.  I’m finally there.

 MR. SMITH:  Okay. 

 THE COURT:  Give me one chance to look at this again. 

 MR. SMITH:  Sure, it’s paragraph 5. 

 THE COURT:  All right.  And so your argument is that 

because the minutes don’t specifically adopt the dissenting rights --

 MR. SMITH:  Correct.  My --
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 THE COURT:  -- that none of the --

 MR. SMITH:  -- my argument --

 THE COURT:  -- nothing of the notices given later matter?  

 MR. SMITH:  Yeah.  My -- correct, Your Honor.  My argument 

is the statute says that this resolution -- the board has to pass a 

resolution that expressly provides otherwise with respect to dissenters’ 

rights.  That language, expressly provide otherwise, has to recognize 

that there is this exception and that they are waiving that exception.  

This resolution simply adopts the merger agreement.   

 The only language in the merger agreement is the provision 

we’ve been talking about.  That’s it.  The other statements that they 

referred to are -- were written, I believe, written before this resolution,

are not --

 THE COURT:  And the plan of merger did have a provision for 

dissenters’ rights?

 MR. SMITH:  Say that again. 

 THE COURT:  Did the plan of merger itself have the provision 

for dissenters’ rights?

 MR. SMITH:  Not a provision.  What it says is if you validly 

exercise dissenters’ rights, then you can have your rights determined in 

accordance with the NRS.  That’s all it says.  There’s no express 

waiver.  There’s no express providing that you -- that if you don’t have 

dissenters’ rights, we’re still going to give them to you.  That’s not what 

it says.  It says if you validly exercise and haven’t lost them, that’s 

another section, then you get them pursuant to the NRS.  You get them 
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determined in accordance with the NRS.  That’s all it provides. 

It’s -- it’s pretty general provision.

And I don’t know what companies would say, you know, take 

the risk of saying you don’t have dissenters’ rights, only to find out the 

Court says that you do, and then -- then you’re going to be in a lot of 

trouble.  So this is a general provision basically giving -- saying what 

the NRS says.  You generally have dissenters’ rights.  If you validly 

exercise them, you can have them.  But --

THE COURT:  So it’s just a recognition of law and not a 

conveyance of the right? 

 MR. SMITH:  Yes.  Yes. That’s all that -- that’s all that statute 

is.  It doesn’t say we hereby give you, regardless of what the NRS says,

we hereby give you dissenters’ rights.  That’s not what that -- that’s not

what that provision says.  Again, it has to be express.  That is not an 

express waiver of the market-out exception.  And, in my opinion, it’s not 

even close. 

 Just a couple other points, unless you have further questions 

on that, Your Honor.

THE COURT:  I don’t.  Where is the plan of merger?

 MR. SMITH:  Oh, the plan of merger is -- it’s kind of thick -- it

is Exhibit -- it is Exhibit -- oh I just -- I put it out separately.  Never mind.  

It is Exhibit 8. 

 THE COURT:  That’s the --

MR. SMITH:  And I’ll direct you to the page numbers.

 THE COURT:  252. 
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 MR. SMITH:  Yeah.  It’s 252 is the exhibit.  But the -- the 

statutory provision is 270, or is on page 270. 

 THE COURT:  Give me just a second.  All right.  So it’s on 

page 270(c). 

 MR. SMITH:  Correct. 

 THE COURT:  All right.  So let me let you conclude your 

argument.  I’ll hear from Mr. Chasey one more time--

 MR. SMITH:  Sure. 

 THE COURT:  -- on that provision. 

 MR. SMITH:  Sure. 

THE COURT:  And then you’ll get the last word since it’s your 

motion. 

 MR. SMITH:  Okay.  Okay.  But with respect to that, Your 

Honor, again, I do maintain that this is a statement of general 

dissenters’ rights if you validly exercise them.  Again, I don’t 

un -- don’t know how you would validly exercise a right you don’t 

possess.  But -- but be that -- and I think it does have to be express, 

otherwise the legislature would’ve said something to the effect that, you 

know, you can get rid of the market-out exception if you put it in broad 

terms in your merger agreement.  Or said, you know, if you just said 

you -- you have dissenters’ rights, or may have dissenters’ rights, you 

get those rights.  But that’s not what it says.  Because the waiver of a 

statute has to be express.   And our statute, by the way, is different than 

Delaware’s.  We -- we added that expressly providing otherwise.  That’s 

not in the Delaware statute because our legislator -- legislature wanted 
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to make sure that the company is acknowledging that it, you know, that 

it has the market-out exception, but is being magnanimous enough to 

say hey, we’re giving these to you.  That’s not what that provision says.

I’d also say, you know, even if you just do general waiver 

arguments, I would argue that the NRS Chapter 92A is what gives this 

Court subject matter jurisdiction to determine fair value.  And if a 

shareholder doesn’t have dissenters’ rights pursuant to statute, I would 

maintain the Court doesn’t have subject matter jurisdiction which cannot 

be waived.  Ever. 

 So we then have to go back.  So general waiver is off.  It’s 

whether this is just statutory waived.  And I would say that this is 

anything other than expressly adopted -- or expressly provided by the 

board, that -- that we’re waiving the market-out exception.  Because the 

language otherwise -- why even put the language otherwise in there?  

The otherwise has to mean something.  Otherwise it’s superfluous, 

which would go against statutory interpretation.  So the language 

otherwise means hey, you have to recognize that they do not have 

dissenters’ rights under this exception, this market-out exception, and 

provide otherwise.   

 Thank you, Your Honor. 

 THE COURT:  In -- in argument directed solely to that 

provision of the merger agreement, as it -- as it applies to the minutes 

and 29A.390. 

 MR. CHASEY:  I will restrict my comments, Your Honor.   

 One interesting -- or the amended plan of merger provides for 
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dissenters’ rights in two sections, 2.7(a)(iii), that’s on page 13 of the 

amended plan of merger, and 2.7(c).  In 2.7(a)(iii) it says:  Each 

dissenting share that is issued an outstanding immediately prior to the 

effective time shall be canceled and cease to exist, in exchange for the 

right to receive the fair value of such dissenting share as provided in 

2.7(c). Expressly looping in the right to obtain payment of fair value.   

 And again, in 2.7(c), notwithstanding this agreement -- I won’t 

read it all, but, a dissenting shareholder who has validly exercised his 

right shall entitle such dissenting shareholder to payment of fair value of 

such dissenting shares as determined in accordance with the NRS.  

That’s from 2.7(c).

   That is not ambiguous.  That is not them saying -- that 

is not the company saying we are only telling you what you’ve got, what 

you’ve already got under the statutory rights.  That is them saying if you 

dissent, you have the right to obtain payment of fair value under the 

statute.  Not if you dissent, your dissenters’ rights -- Mr. Smith has 

made the statement a couple different times that he doesn’t know how 

you could validly exercise a right you did not have.  In this -- in this 

agreement, the company is telling its shareholders they have the right 

to dissent and obtain payment of fair value.  Otherwise these sections, 

these statutory Sections 92A.100 and 92A.120, which require that the 

shareholders approve the plan of merger, and that the plan of merger 

be communicated in -- in express terms or in summary fashion to its 

shareholders, they would need nothing. 

 Could they -- so it’s got to be read in con -- as a -- as a whole.  
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The company can’t propose a plan of merger, give a summary of that 

plan to its shareholders telling them, do I -- do I have the right to 

dissent?  Oh, yes you do have the right to dissent and obtain payment 

of fair value.  And then come to this Court later and say ah-ha, we told 

them they had the right to dissent, but they really don’t.

 Thank you, Your Honor. 

 THE COURT:  Thank you. 

 MR. SMITH:  Just really, really quickly, Your Honor.   

 Reason the legislature put in this express -- expressly 

provided for language is to avoid what we’re having right now.  That’s 

why, because it’s not express.  There’s a lot of confusion over what that 

provision in the merger agreement meant.  Had it been in a resolution 

that expressly provided, we would not be here.  We are now arguing 

over, what does that really mean?  Did they really waive it?  Did they 

not?  I’m confused.  Even when the Section 2.7(a)(iii) it just says each 

dissenting share that is issued and outstanding.  Again, those, if they

were validly -- if you had a validly dissenting shareholder, you can’t just 

raise your hand and say I’m a dissenting shareholder, even though a 

statute says, no really, you’re not.  And then say because I raised my 

hand and said I was a dissenting shareholder, I automatically get these 

rights because I am now a dissenting shareholder, despite what the 

statute says, I’m not.

 THE COURT:  Thank you. 

 MR. SMITH:  Thank you, Your Honor. 

 THE COURT:  Matter submitted.  I -- I am going to grant the 
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summary judgment but let me go through a whole list of findings so that 

you have an explanation of why. 

MR. CHASEY:  I’m sorry, Your Honor, can you repeat.  Did 

you --

 THE COURT:  I am granting the summary judgment motion.  

I’m going to make findings on the record that I would like to have 

incorporated into a final order.

 Can you hear me okay? 

 MR. SMITH: I can, Your Honor. 

 MR. CHASEY:  I heard that, Your Honor. 

 THE COURT:  Because if you can’t, come on up here so 

there’s no question.

 MR. CHASEY:  All right. 

THE COURT:  This beautiful courtroom, the ceiling bounces 

around the sound and I feel like I’m screaming at you and I just have a 

low voice, so. 

 The Plaintiff is a publicly traded company and that the stock at 

issue was covered under the -- a covered security under the definition 

of the statute.  There was later a merger between this applicant,

or -- it’s not a Plaintiff here. 

MR. SMITH:  It’s a Petitioner.

THE COURT:  It’s a Petitioner.  So there was later a merger.  

And while I’m aware of the allegations made by the Defendant of 

inappropriate acts by the majority shareholders, that’s not something I 

can take into consideration here. 
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In the merger, the shareholders were offered and paid for 

stock.  And that was part of the market-out exception.  The Defendant

argues that there is an exception to the exception, which I reject, and I’ll 

get into for -- in just a moment. 

 The Plaintiff argues that the articles have to give dissenters’ 

rights, but I read with the statute a little different.  The statute says 

there’s no right to dissent -- of dissent with respect to a covered security 

that’s traded and issued.  But it says at the end, unless the articles of

incorporation of the corporation issuing the class, or the resolution of 

the board of directors approving the plan, provide otherwise. Clearly 

the articles of incorporation didn’t provide dissenters’ rights.  And the 

argument here is whether or not the board of director’s resolution did 

so. 

The resolution itself has no reference to dissenters’ rights.  

And the provision relied upon by the Respondents is the plans of 

merger as amended, where they argue that the dissenters’ rights were 

granted.  And I reject that argument for the reason that -- let me pull this 

up -- that (c) with regard to statutory dissenter’s rights is a recitation of 

the law, but it only gives rights to those who have not been converted or 

exchanged.  And as soon as your clients accepted the consideration for 

their stock, I believe they gave up their right to be dissenters.  That’s 

the way I read it.  I -- I don’t read it otherwise.  

Had they failed to turn in their stock, I think they would’ve had 

a right to make a claim for dissenters’ rights.  But the fact that they were 

paid and never voted the stock again, I think changed their -- their
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status. 

 The argument of the Plaintiff that the merger documents were 

sufficient here, I -- I’m not reaching.  Although, if I had to rule the actual 

minutes of the board of directors to approve the resolution, don’t give 

any dissenters’ rights.  And that again, weighs in favor of the Plaintiff 

here.  But the plan of merger, even if it gave dissenters’ rights, I find 

that the -- there’s been a waiver by the Respondents in this case. 

 So do either of you have comments with regard to the ruling? 

 MR. CHASEY: Your Honor, my -- I am -- the acceptance of 

the merger consideration, I believe that 92A expressly authorizes a 

dissenting shareholder to accept the money and continue to demand 

payment of fair value.  So to the -- to the --

 THE COURT:  So then my ruling goes square on the fact that 

the -- the resolution of the board to accept the merger does not give any 

dissenting rights.  That’s an exception under 98 -- I’m sorry 928.390.  In 

that case.

 MR. CHASEY:  Okay. 

THE COURT:  That’s the ruling.  

 So Mr. Smith to prepare findings and conclusions. 

 Mr. Chasey, I assume you wish to sign off on those? 

 MR. CHASEY:  Yes, Your Honor. 

 MR. SMITH:  Thank you, Your Honor. 

 THE COURT:  And if you have trouble with language, either 

let me know for a telephonic or -- or let me know what your issues are. 

 MR. SMITH:  Thank you, Your Honor. 
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 MR. CHASEY:  Your Honor, shall we presume that the future 

hearings and motions pending are vacated? 

 THE COURT:  Everything from here on is vacated.   

 MR. SMITH:  Thank you, Your Honor.

 MR. CHASEY:  Thank you. 

 THE COURT:  Thank you both. 

[Session concluded at 12:11 a.m.] 

* * * * * *
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APP0670



APP0671



APP0672



APP0673



APP0674



APP0675



APP0676



APP0677



Date Description Transactions

Date: 06/11/2019

436012508218
Group Code:

06/06/2019
06/07/2019

ROBERT SMITH

1 of 1

Room Number:
Arrival Date:

Confirmation Number:

Page No:

Departure Date:

17145RR

5441 KIETVKE
RENO             NV  89511

.00Balance

Thank you for staying at Red Rock Resort
11011 W Charleston Blvd

Las Vegas, NV 89135
702.797.7777

http://www.redrocklasvegas.com

06/06/2019 APPLIED DEPOSIT
***********2492

168.37-

06/06/2019 RESORT FEE
RESORT FEE $39+TAX($44.07

44.07

06/06/2019 ROOM CHARGE RR17145
TAX

149.00
19.37

06/07/2019 FRONT DESK VISA CARD
************0471

44.07-

APP0678



Date Description Transactions

Date: 06/11/2019

436012508221
Group Code:

06/06/2019
06/07/2019

ROBERT SMITH

1 of 1

Room Number:
Arrival Date:

Confirmation Number:

Page No:

Departure Date:

17147RR

5441 KIETVKE
RENO             NV  89511

.00Balance

Thank you for staying at Red Rock Resort
11011 W Charleston Blvd

Las Vegas, NV 89135
702.797.7777

http://www.redrocklasvegas.com

06/06/2019 APPLIED DEPOSIT
***********2492

168.37-

06/06/2019 RESORT FEE
RESORT FEE $39+TAX($44.07

44.07

06/06/2019 ROOM CHARGE RR17147
TAX

149.00
19.37

06/07/2019 FRONT DESK AMERICAN EXP
***********2492

44.07-

06/07/2019 THE GRAND CAFE
436012508221

43.01

06/07/2019 FRONT DESK AMERICAN EXP
***********2492

43.01-

APP0679



APP0680



APP0681



APP0682



APP0683



APP0684



APP0685



APP0686



APP0687



APP0688



Date Description Charges Balance

Date: 07/31/2019

436543332694

POST OFFICE BOX 610, LAS VEGAS, NEVADA 89125 (702) 385-7111

07/17/2019
07/18/2019

ROBERT SMITH

1 of 2

Room Number:
Arrival Date:

Confirmation Number:
Page No:

Departure Date:

1435GT

555 17TH STREET
DENVER           CO  80202

07/17/2019 APPLIED DEPOSIT
***********2492

102.10- 102.10-

07/17/2019 RESORT FEE
RESORT FEE $32.00 + $4.16

36.16 65.94 -

07/17/2019 ROOM CHARGE GT 1435
TAX2

90.35
11.75 36.16

07/18/2019 FRONT DESK AMEX
***********2492

36.16-

APP0689



Date Description Charges Balance

Date: 07/31/2019

436543332694

POST OFFICE BOX 610, LAS VEGAS, NEVADA 89125 (702) 385-7111

07/17/2019
07/18/2019

ROBERT SMITH

2 of 2

Room Number:
Arrival Date:

Confirmation Number:
Page No:

Departure Date:

1435GT

555 17TH STREET
DENVER           CO  80202

.00Balance

SUMMARY OF CHARGES

ROOM 122.35
TAX2 15.91

APP0690



APP0691



APP0692



APP0693



APP0694



APP0695



APP0696


