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SURVIVOR TRUST OF 10/30/08;
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NEVADA LIMITED LIABILITY
COMPANY,

Respondents.

ELDORADOHILLS,LLC, A
NEVADA LIMITED LIABILITY
COMPANY,
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VS.
NANYAH VEGAS, LLC, A
NEVADA LIMITED LIABILITY
COMPANY,

Cross-Respondent.

SIG ROGICH, A/K/A SIGMUND
ROGICH, INDIVIDUALLY AND
AS TRUSTEE OF THE ROGICH
FAMILY IRREVOCABLE TRUST,

Cross-Appellant,

VS.

NANYAH VEGAS, LLC, A
NEVADA LIMITED LIABILITY
COMPANY,

Cross-Respondent,
and

ELDORADOHILLS,LLC, A
NEVADA LIMITED LIABILITY
COMPANY; TELD, LLC, A
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COMPANY; PETER ELIADES,
INDIVIDUALLY AND AS
TRUSTEE OF THE ELIADES
SURVIVOR TRUST OF 10/30/08;
AND IMITATIONS, LLC, A
NEVADA LIMITED LIABILITY
COMPANY,

Respondents.

RESPONDENT/CROSSAPPELLANT ELDORADOHILLS LLC'S
RESPONSE TO ORDER TO SHOW CAUSE

Respondent/Cross-Appellant Eldorado Hills, LLC (“Eldorado Hills),
by and through its counsel, respond to this Court’s January 6, 2020 Order to
Show Cause (the “ Show Cause Order”). For the following reasons, Eldorado
Hills' cross-appea was necessary and appropriate.t

The May 22, 2018 Order Partially Granting Summary Judgment

Eldorado Hills may challenge and cross-appeal the District Court’s May
22, 2018 Order Partially Granting Summary Judgment because that particular
Order was entered in Case No. A-16-746239-C (to which Eldorado Hillsis not

aparty) aswell as Case No. A-13-686303-C (to which Eldorado Hillsisa

1 The Show Cause Order referenced four alleged jurisdictional defects.
Only the second and third alleged defects directly involve Eldorado Hills, and
thus are the only matters addressed herein. With respect to the first and fourth
alleged defects, it is Eldorado Hills' understanding that they have been
resolved by further Order of the District Court.

3
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party).?2 By way of background, on March 31, 2017, the District Court
consolidated Case No. A-16-746239-C with Case No. A-13-686303-C “for all
further proceedings.”®

On February 23, 2018, Sigmund Rogich, individually and as Trustee of
the Rogich Family Irrevocable Trust, and Imitations, LLC (collectively, the
“Rogich Defendants”) filed a Motion for Summary Judgment, primarily upon
the grounds that most or all of Nanyah Vegas, LLC's claims were barred by
the statute of limitations.* As per the Consolidation Order, the Motion for
Summary Judgment contained both case numbers on its caption.> On March
5, 2018, Eldorado Hills (amongst other parties) filed a Joinder to the Motion
for Summary Judgment, as permitted under EDCR 2.20(d).6 Similar to the
Rogich Defendants' Motion for Summary Judgment, Eldorado Hills' Joinder

was primarily based on the grounds that Nanyah’s unjust enrichment claim

2 May 22, 2018 Order Partially Granting Summary Judgment, attached as
Exhibit 1 (listing both case numbers on the caption of the Order).

3 March 31, 2017 Stipulation for Consolidation, 2:16, attached as Exhibit
2.

4 Feb. 23, 2018 Motion for Summary Judgment (excluding exhibits),
attached as Exhibit 3.

> Id.

6 Defs. Peter Eliades, Individually and as Trustee of the Eliades Survivor
Trust of 10/30/08, Eldorado Hills, LLC, and Teld, LLC’ s Joinder to Mot. for
Summary Judgment, attached as Exhibit 4.
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was barred by the statute of limitations.” As per the Consolidation Order, the
Joinder contained both case numbers on its caption.®

Although the District Court did grant certain aspects of the Motion for
Summary Judgment and the related Joinder, it denied Eldorado Hills' Joinder
with respect to Nanyah's unjust enrichment claim.® The District Court’s Order
explicitly recognized that Eldorado Hills had filed a Joinder to the Motion for
Summary Judgment.'® Thus, Eldorado Hills' Joinder was properly filed and
argued under EDCR 2.20(d).** Although this Court recently held that
consolidated matters retain their separate identities for appellate purposes, see
Matter of Estate of Sarge, 134 Nev. 766, 432 P.3d 718, 722 (2018), the fact
remains that the District Court entered its May 22, 2018 Order under the
jurisdiction and scope of both cases pursuant to the Consolidation Order.

Thus, Eldorado Hills has standing to cross-appeal the portion of the Order

o Ex. 1, 3:2-4; see also April 18, 2018 Transcript of Hearing (Ruling
Only), attached as Exhibit 5.

10 Id., 2:1-4.

1 It should be noted that under EDCR 2.20(d), ajoinder may be
considered as a “stand-alone motion.” Thus, it should not matter that
Eldorado Hills efficiently and judiciously pursued this summary judgment
relief as ajoinder as opposed to a separately filed motion for summary
judgment.

5
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denying its request for summary judgment on statute of limitations grounds.

The October 4, 2019 Order

Eldorado Hills filed a Cross-Appeal with respect to this Court’s October
4, 2019 Order in an abundance of caution to ensure that it would not be
precluded from arguing that the District Court erred by denying Eldorado Hills
May 22, 2019 Motion for Summary Judgment. While this Court has held that
“aparty who prevailsin the district court and who does not wish to alter any
rights of the parties arising from the judgment is not aggrieved by the
judgment,” this Court has aso recognized that “a respondent who seeks to
ater the rights of the parties under ajudgment must file a notice of cross-
appeal.” Fordv. Showboat Operating Co., 110 Nev. 752, 755-56, 877 P.2d
546, 548-49 (1994). Thus, the issue is whether Eldorado Hills' Cross-Appeal
of the District Court’s denial of Eldorado Hills Motion for Summary
Judgment is attempting to “alter the rights of the parties....”

By way of background, Eldorado Hills filed two dispositive Motionsin
2019. On May 22, 2019, it filed a Motion for Summary Judgment, seeking
summary judgment on Nanyah’s unjust enrichment claim on two separate
substantive grounds, because: (1) Nanyah agreed that the Rogich Trust was

6
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“solely responsible’ for any claim Nanyah may assert related to its
$1,500,000 payment; and (2) Nanyah had an adequate remedy at law against
the Rogich Trust.*2 On July 22, 2019, Eldorado Hills also filed aMotion for
Dismissal under N.R.C.P. 41(e).23

Although they were two separate motions filed at separate times, the
District Court ultimately ruled on Eldorado Hills' Motion for Summary
Judgment and Motion for Dismissal at the same time. Specifically, it denied
the Motion for Summary Judgment as “premature,” and granted the Motion
for Dismissal with prejudice, thereby resolving the unjust enrichment claim
that Nanyah had asserted against Eldorado Hills.'4

Eldorado Hillsfiled its Notice of Cross-Appea because it believes that
entry of summary judgment on Nanyah's unjust enrichment claim could alter
the rights of the parties as compared to the District Court’s dismissal under
Rule 41(e). A substantive ruling on the merits under N.R.C.P. 56 is preferable

to aprocedural ruling under N.R.C.P. 41(e). An N.R.C.P. 41(e) dismissdl,

12 Defendant Eldorado Hills, LLC’s Motion for Summary Judgment
(excluding exhibits), attached as Exhibit 6.

13 Defendant Eldorado Hills, LLC' s Motion for Dismissal With Prejudice
Under Rule 41(e) (excluding exhibits), attached as Exhibit 7.

14 Decision, attached as Exhibit 8.
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while it may bar another action, may not be an adjudication on the merits.t®
Compare with N.R.C.P. 41(b) (referencing that most decisions under 41(b)
“operates as an adjudication on the merits.”). Thus, entry of summary
judgment could certainly be considered to be an enlargement of rights when
compared to a procedural dismissal under Rule 41(e). See Greenwell v. Aztar
Ind. Gaming Corp., 268 F.3d 486. 494 (7th Cir. 2001) (“The remaining
significance of the cross-appeal isthat without it Aztar could not ask usto
modify the judgment in its favor against Greenwell to make it a judgment on
the merits dismissing her malpractice claim with prejudice rather than a
procedural order dismissing it without prejudice.”).1

While the District Court’s procedural dismissal under Rule 41(e) was
with prejudice thereby barring another action, this Court could certainly
consider a substantive summary judgment ruling to be an enlargement of

rights over a procedural dismissal and therefore bar Eldorado Hills from

15 Eldorado Hills' counsel was recently in front of a District Court Judge
who ruled that dismissal under Rule 41(e) was not an adjudication on the
merits and therefore could not result in an award of attorney’s fees and/or
costs to the defendant as the prevailing party. Although undersigned counsel
disagreed with that decision, the potential for that holding remains, where it
would not remain with the entry of summary judgment.

16 This Court has recognized that “Nevada law isin accordance with the
federal approach to cross-appeals.” Ford, 110 Nev. at 756, 877 P.2d at 549.

8
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chalenging it without the filing of a cross-appeal. Thus, to be on the safe side
and ensure its ability to challenge the District Court’s denial of the Motion for
Summary Judgment, Eldorado Hills filed its Notice of Cross-Appeal.
However, to the extent this Court believes that Eldorado Hills can il
chalenge the Motion for Summary Judgment without the necessity of a cross-
appeal, Eldorado Hillsis perfectly willing to address it in that manner.

I
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Consolidation

As this Court recognized, consolidated matters retain their separate
identities for appellate purposes. Matter of Estate of Sarge, 134 Nev. 766, 432
P.3d at 722. This Court has raised two other potentia jurisdictional defects
with respect to Nanyah's claims against the Rogich Defendants. Based on the
legal authority above, those potential jurisdictional defects should not affect
this Court’ s jurisdiction over Case No. A-13-686303-C and Nanyah's appeal

against Eldorado Hills (including Eldorado Hill’s Cross-Appeal).

DATED this 5th day of February, 2020.

BAILEY <+ KENNEDY

By: /s/ Dennis L. Kennedy
DENNISL. KENNEDY
JOSEPH A. LIEBMAN

Attorneys for Respondents
Peter Eliades, Individually and as Trustee

of the Eliades Survivor Trust of 10/30/08:;
Teld, LLC; and Respondent/Cross-Appel lant
Eldorado Hills, LLC
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CERTIFICATE OF SERVICE

| certify that | am an employee of BAILEY <+KENNEDY and that on the
5th day of February, 2020, service of the foregoing RESPONDENT/CROSS-
APPELLANT ELDORADO HILLS, LLC’'SRESPONSE TO ORDER TO
SHOW CAUSE was made by electronic service through the Nevada Supreme
Court’s electronic filing system and/or by depositing a true and correct copy in
the U.S. Mall, first class postage prepaid, and addressed to the following at thel

last known addresses:

MARK G. SIMONS, ESQ.
SIMONSHALL JOHNSTON PC

6490 S. McCarran Blvd., Suite F-46
Reno, NV 89509 Attorneys for Appellant
NANYAH VEGAS, LLC

Email: msimons@shjnevada.com

BRENOCH WIRTHLIN, ESQ. Email: bwirthlin@klnevada.com

KOLESAR & LEATHAM

400 South Rampart Blvd., Suite 400  Attorneys for Respondents

LasVegas, NV 89145 SIG ROGICH aka SIGMUND
ROGICH, Individually and as
Trustee of THE ROGICH
FAMILY IRREVOCABLE

TRUST, and IMITATIONS, LLC

/s Sharon L. Murnane
Employee of BAILEY «KENNEDY

11
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JMSJ (CIV)

DENNIS L. KENNEDY

Nevada Bar No. 1462

JOSEPH A. LIEBMAN

Nevada Bar No. 10125
BAILEY *KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
JLiebman@BaileyKennedy.com

Attorneys for Defendants PETE ELIADES, THE

ELIADES SURVIVOR TRUST OF 10/30/08,
TELD, LLC and ELDORADO HILLS, LLC

Electronically Filed
3/5/2018 4:03 PM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CARLOS A. HUERTA, an individual;
CARLOS A. HUERTA as Trustee of THE
ALEXANDER CHRISTOPHER TRUST, a
Trust established in Nevada as assignee of
interests of GO GLOBAL, INC., a Nevada
Corporation, NANYAH VEGAS, LLC, A
Nevada limited liability company,

Plaintiffs,
VS.

SIG ROGICH aka SIGMUND ROGICH as
Trustee of The Rogich Family Irrevocable
Trust; ELDORADO HILLS, LLC, a Nevada
limited liability company; DOES I-X; and/or
ROE CORPORATIONS I-X, inclusive,

Defendants.

NANYAH VEGAS, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

TELD, LLC, a Nevada limited liability
company; PETER ELIADES, individually and
as Trustee of The Eliades Survivor Trust of
10/30/08; SIGMUND ROGICH, individually
and as Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS, LLC, a
Nevada limited liability company; DOES I-X;
and/or ROE CORPORATIONS I-X, inclusive,

Defendants.

Case No. A-13-686303-C
Dept. No. XXVII

DEFENDANTS PETER ELIADES,
INDIVIDUALLY AND AS TRUSTEE OF
THE ELIADES SURVIVOR TRUST OF
10/30/08, ELDORADO HILLS, LLC,
AND TELD, LLC’S JOINDER TO
MOTION FOR SUMMARY JUDGMENT

Hearing Date: 3-28-18
Hearing Time: 10:00 A.M.

CONSOLIDATED WITH:
Case No. A-16-746239-C
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DEFENDANTS PETER ELIADES, INDIVIDUALLY AND AS TRUSTEE OF THE
ELIADES SURVIVOR TRUST OF 10/30/08, ELDORADO HILLS, LLC, AND TELD, LLC’S
JOINDER TO MOTION FOR SUMMARY JUDGMENT

Pursuant to N.R.C.P. 56 and EDCR 2.20(d), Defendants Peter Eliades, individually and as
Trustee of The Eliades Survivor Trust of 10/30/08, Eldorado Hills, LLC (“Eldorado”), and Teld,
LLC (collectively, the “Eliades Defendants”) hereby join in Sigmund Rogich, individually and as
Trustee of The Rogich Family Irrevocable Trust, and Imitations, LLC’s (collectively, the “Rogich
Defendants’) Motion for Summary Judgment (the “Motion for Summary Judgment”). This Joinder
is based on the following Memorandum of Points and Authorities and any oral argument heard by
the Court.

DATED this 5th day of March, 2018.
BAILEY “KENNEDY

By: _/s/ Joseph A. Liebman
DENNIS L. KENNEDY
JOSEPH A. LIEBMAN

Attorneys for Defendants

PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADO HILLS, LLC

Page 2 of 10
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The claims for relief in Nanyah Vegas, LLC’s (“Nanyah”) November 4, 2016 Complaint (the
“Second Lawsuit”) are levied against the Rogich Defendants and the Eliades Defendants, with little
or no explanation distinguishing between the two. Thus, the arguments in the Motion for Summary
Judgment demand dismissal of not just the Rogich Defendants, but the Eliades Defendants as well.
Accordingly, the Eliades Defendants hereby join in any and all arguments asserted by the Rogich
Defendants in their Motion for Summary Judgment.

However, there is one remaining claim that was asserted solely against one of the Eliades
Defendants. Specifically, Nanyah asserted a claim for unjust enrichment against Eldorado in its July
31, 2013 lawsuit (the “First Lawsuit”).! Nanyah’s unjust enrichment claim was previously
dismissed by this Court via summary judgment. The Nevada Supreme Court reversed and
remanded, determining that there were questions of fact relating to accrual of the unjust enrichment
claim. Since that time, Nanyah’s allegations in the Second Lawsuit and additional discovery (i.e.,
the deposition of Nanyah’s principal) have indisputably confirmed that Nanyah’s unjust enrichment
claim accrued in December of 2007, or at the latest, October of 2008. Because Nanyah’s First
Lawsuit was not filed until July 31, 2013, the four year statute of limitations in NRS 11.190(2)(c)
bars the claim.

I1. STATEMENT OF FACTS/PROCEDURAL HISTORY

On July 31, 2013, Nanyah sued Eldorado in the First Lawsuit for unjust enrichment.?
Nanyah alleged that “in the years 2006 and 2007, Plaintiffs, Ray and Nanyah respectively invested

> Nanyah

$1,783,561.60, in Eldorado, and were entitled to their respective membership interests.
also alleged that it was entitled to reimbursement of those funds.* On October 21, 2013, Nanyah

filed a First Amended Complaint, omitting Ray as a Plaintiff. For all intents and purposes, Nanyah’s

! Carlos Huerta, individually and as Trustee of The Alexander Christopher Trust, Go Global, Inc., and The Ray
Family Trust were also Plaintiffs in the First Lawsuit. Their claims have since been dismissed for varying reasons.

2 The remaining Eliades Defendants (Eliades, the Eliades Trust, and Teld) were not parties to the First Lawsuit.
3 Compl., § 12, filed July 31, 2013.
4 Id., 9 15.

Page 3 of 10
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allegations against Eldorado remained the same, although it clarified that Nanyah’s contribution to
Eldorado was $1,500,000.00.°

On July 25, 2014, Eldorado moved for summary judgment, arguing, inter alia, that the unjust
enrichment claim was time-barred.® This Court agreed and entered summary judgment in favor of
Eldorado on Nanyah’s unjust enrichment claim.” The Nevada Supreme Court later reversed the SJ

Order.? In sum, the basis for the Court’s Reversal Order was as follows:

Appellant’s claim for unjust enrichment did not accrue until Eldorado
Hills retained $1.5 million under circumstances where it was inequitable
for Eldorado Hills to do so. As Eldorado Hills failed to demonstrate that
no genuine issues of material fact remain regarding whether the
limitations period on appellant’s unjust enrichment claim commenced
when Eldorado Hills received the $1.5 million or at a later date when
Eldorado Hills allegedly failed to issue a membership interest to
appellant or repay the money as a loan, the district court erred in
granting summary judgment based on the expiration of the statute of
limitation.

Following remand, on November 4, 2016, Nanyah filed the Second Lawsuit.!° Nanyah made
numerous factual allegations in its Complaint, all of which focus on the theory that Eldorado and its
principals at the time (i.e., Carlos Huerta and Sig Rogich) did not issue a membership interest in
December of 2007 in exchange for Nanyah’s $1,500,000.00 investment. Specifically, Nanyah
alleged as follows:

» “Although Eldorado received the foregoing investment[] from Nanyah..., Eldorado failed to
properly issue membership interests reflective of such investment[] to Nanyah....”!!

» The defendants, and each of them, breached the terms of the foregoing agreements by,

among other things: failing to provide Nanyah a membership interest in Eldorado.”!?

3 First. Am. Compl., § 15, filed Oct. 21, 2013.

6 See generally Mot. for Part. Summ. J., filed July 25, 2014.

7 Order Granting Partial S. Judg. (the “SJ Order”), filed Oct. 1, 2014.

8 February 12, 2016 Order of Reversal and Remand (the “Reversal Order”), attached as Exhibit 1.

0 Ex. 1, p. 2 (citations omitted) (emphasis added).

10 The Second Lawsuit was ultimately consolidated with the First Lawsuit. (Notice of Consolidation, filed April
5,2017.)

1 First. Am. Compl., 9 20, filed Oct. 21, 2013 (emphasis added).

12 Id. 9 92(a) (emphasis added).

Page 4 of 10
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» “The defendants’ acts intended to and did accomplish the wrongful objective in deceiving
and depriving Nanyah of its expectations and financial benefits in investing in Eldorado’s
ownership....”"?
> “Nanyah is entitled to specific performance...vesting Nanyah with a membership interest in

Eldorado as detailed herein.”'*

Although it was unclear to the Nevada Supreme Court in early 2016 whether Nanyah’s claim was

based on Eldorado’s alleged failure to concurrently issue a membership interest in exchange for a

$1,500,000.00 investment or Eldorado’s alleged failure to pay back a $1,500,000.00 loan at a later

time, it became clear upon the filing of the Second Lawsuit that Eldorado’s alleged wrongful act was
based on the former—not the latter.

To the extent there remained any doubt, the deposition of Yoav Harlap, Nanyah’s sole
principal, confirmed that his unjust enrichment claim is solely based on Eldorado’s supposed failure
to concurrently issue a membership interest in exchange for its $1,500,000.00 investment.
Specifically, Harlap provided the following testimony:

» “Invery simple terms, | invested in Eldorado Hills. 1 am supposed to be part owner of

Eldorado Hills.”'

» “I was assuming that Carlos Huerta will register my rights properly with his partners, Sig

Rogich and whoever else....”!°
> “Isent the money at the time. As far as I recall, it was supposed to be registered properly.”!”

> “Nanyah's rights were 1.5 million of investment back to whenever it was invested that was

supposed to be converted into equity....”'®

13 Id., 9 106 (emphasis added).

14 Id., 9 140 (emphasis added).

15 Ex. 3 to Mot. for Summ. J., 71:13-15 (emphasis added).
16 Id., 72:10-12.

17 Id., 125:21-22 (emphasis added).

18 Id., 170:6-8 (emphasis added).
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III. ARGUMENT

A. An Unjust Enrichment Claim Accrues at the Time it Becomes Inequitable to Retain the
Alleged Benefit, Regardless of Plaintiff’s Actual or Constructive Knowledge.

As recognized by the Nevada Supreme Court in its Reversal Order, NRS 11.190(2)(c) is the
relevant statute of limitations for an unjust enrichment claim—*“[a]n action upon a contract,
obligation or liability not founded upon an instrument in writing.”!* Unlike numerous other claims
for relief contained within the same chapter, the Nevada Legislature omitted any such discovery rule
from that particular statute of limitations. Compare with NRS 11.190(2)(d) (*“...but the cause of
action shall be deemed to accrue when the aggrieved party discovers, or by the exercise of due
diligence should have discovered, the facts constituting the deceptive trade practice”); NRS
11.190(3)(d) (*“...but the cause of action in such a case shall be deemed to accrue upon the discovery
by the aggrieved party of the facts constituting the fraud or mistake.”).2

The Nevada Supreme Court has not explicitly determined in a published opinion how or
when an unjust enrichment claim accrues for the purposes of NRS 11.190(2)(c). The only guidance
this Court has received is the Reversal Order.?! “Appellant’s claim for unjust enrichment did not
accrue until Eldorado Hills retained $1.5 million under circumstances where it was inequitable for
Eldorado Hills to do so0.”??> This rule does not reference actual or constructive knowledge of the
claim. While the Nevada Supreme Court determined there were questions of fact regarding accrual
of Nanyah’s unjust enrichment claim, those questions of fact involved whether Nanyah’s unjust

enrichment claim was based on an investment or a loan, as that particular issue would dictate when it

became inequitable for Eldorado Hills to retain the $1,500,000.00 (immediately or when the loan

19 Ex. 1, p. 2.

20 See Dreyer-Lefevre v. Morissette, 127 Nev. 1131, 373 P.3d 910, at *2 (July 1, 2011) (“[W]e note that while the
Legislature has seen fit to expressly apply the discovery rule to other of causes of action, it is notably absent from NRS
11 .190(4)(e). Therefore, we conclude that the discovery rule does not apply to a cause of action that NRS 11.190(4)(e)
controls.”) (internal citations omitted).

A The Reversal Order did cite an opinion discussing the discovery rule (Oak Grove Inv’rs v. Bell & Gossett Co.,
99 Nev. 616, 668 P.2d 1075 (1983)); however, that opinion did not involve an unjust enrichment claim. Additionally,
the Reversal Order does not cite Oak Grove for the purpose of attributing a discovery rule to an unjust enrichment claim.
Instead, it cites Oak Grove for the proposition that it is the movant’s burden on summary judgment to show when a
particular claim accrues.

2 Ex. 1, p. 2 (emphasis added).
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should have been paid back).?

Other jurisdictions have squarely addressed the issue of when an unjust enrichment claim
accrues. For good reason, they do not include actual or constructive knowledge in their analysis.
See, e.g., East-West, LLC v. Rahman, 873 F.Supp.2d 721, 730 (E.D. Va. 2012) (“‘The statute of
limitations for unjust enrichment begins to run at the time the unjust enrichment occurred not when a
party ‘knew or should have known’ of the unjust enrichment.””) (citation omitted); Farmers
Elevator Co. of Oakville, Inc. v. Hamilton, 926 N.E.2d 68, 78 (Ind. Ct. App. 2010) (“We likewise
conclude that where a plaintiff seeks recoupment of money had and received based on payments
made to the defendant, his cause of action accrues at the time the payments are made irrespective of
his knowledge or discovery of injury.”); News World Comm, Inc. v. Thompsen, 878 A.2d 1218, 1223
(D.D.C. 2005) (“A claim for unjust enrichment accrues, however, when the enrichment becomes
unjust....”). Thus, this Court need not include actual or constructive knowledge in its accrual

analysis here.

B. The Second Lawsuit and Additional Discovery Have Confirmed That Nanyah’s Unjust
Enrichment Claim is Based on an Alleged Failure to Issue a Membership Interest.

As explained above, the Nevada Supreme Court could not determine whether Nanyah’s
$1,500,000.00 payment was an investment or a loan. Thus, it remanded the case to this Court in
order to make that determination. Nanyah’s Complaint in the Second Lawsuit shows that its
$1,500,000.00 payment was not a loan. To be sure, there are no details regarding interest rate,
interest payments, maturity date, etc. On the contrary, Nanyah’s Complaint clearly maintains that
Nanyah should have received a membership interest in Eldorado at the time it invested
$1,500,000.00. When Eldorado (i.e., Huerta) allegedly failed to issue that membership interest to
Nanyah, it became inequitable to retain Nanyah’s $1,500,000.00.>* Thus, Nanyah’s claim accrued in

December of 2007.

z Id. (“As Eldorado Hills failed to demonstrate that no genuine issues of material fact remain regarding whether

the limitations period on appellant’s unjust enrichment claim commenced when Eldorado Hills received the $1.5 million
or at a later date when Eldorado Hills allegedly failed to issue a membership interest to appellant or repay the money as a|
loan, the district court erred in granting summary judgment based on the expiration of the statute of limitation.”).

24 As explained in prior briefing, Eldorado did not retain the $1,500,000.00. Huerta immediately paid it to himself]
(i.e., Go Global) as a “consulting fee.”
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One particular jurisdiction (New York) has analyzed the accrual of an unjust enrichment
claim based upon very similar facts to those alleged here. Specifically, in Elliott v. Quest Comm.
Corp., an investor wired $50,000 for the purchase of preferred stock in 1995. 1d., 25 A.D.3d 897,
897 (N.Y. App. Div. 2006). The company never issued the stock certificate evidencing the
investment. ld. The investor did not inquire further until 2002, at which time he was told there was
no record of his investment. Id. He sued for unjust enrichment in 2003. 1d.

Just like the Reversal Order, the court recognized that an unjust enrichment claim accrues
““upon the occurrence of the wrongful act giving rise to a duty of restitution.”” Id. at 898 (citations
omitted). The Court reasoned that the accrual date was when the money was wired and the stock
certificate was not issued, not “when the purported ownership interest was later repudiated.” 1d.
(emphasis added).

Similarly here, assuming Nanyah’s allegations are true, Eldorado’s retention of the
$1,500,000.00 was wrongful when it (i.e., Huerta) did not concurrently (or soon thereafter) issue a
membership interest to Nanyah in exchange for payment. In December of 2007 and early 2008,
Nanyah could have sued regarding Eldorado’s (i.e., Huerta’s) alleged failure to issue its membership
interest. At a minimum, the claim accrued by the time Nanyah was listed as “potential claimant” in
October of 2008. If Nanyah did not have a claim at that time, why would it be listed as a “potential
claimant?”? Either way, the claim is barred by NRS 11.190(2)(c).?°
/1
/1
/1
/1
/1

2 Ex. 2 to Mot., Recital A; Exhibit A.

26 Even assuming that NRS 11.190(2)(c) requires actual or constructive knowledge, it strains credulity to believe
that Nanyah was not aware that it did not receive its membership interest in 2007 and 2008. It would have received K-
1’s each and every year if it were a member. It would have received other evidence of its ownership interest. Even if
Nanyah did not know it did not receive a membership interest, for the reasons set forth in the Motion for Summary
Judgment, it certainly should have known as a “sophisticated investor.” (See Mot. for Summ. J., 4:3, filed Feb. 23,
2018.)
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IVv.

CONCLUSION

For the foregoing reasons, as well as the reasons contained within the Motion for Summary

Judgment, summary judgment should be entered against Nanyah and in favor of the Eliades

Defendants with respect to any and all claims against the Eliades Defendants.

DATED this 5th day of March, 2018.

BAILEY % KENNEDY

By: _/s/ Joseph A. Liebman
DENNIS L. KENNEDY
JOSEPH A. LIEBMAN

Attorneys for Defendants

PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADO HILLS, LLC
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Las Vegas, Nevada, Wednesday, April 18, 2018

[Case called at 9:53 a.m. - argument not transcribed]
[Ruling began at 11:03 a.m.]

THE COURT: Thank you. This is the Defendant’s motion
for sum -- summary judgment with a substantive joinder by the Third
Party Defendants. Plaintiff has done a countermotion for summary
judgment, an opposition, and a request for relief under 56 (f).

Matter is submitted and the ruling is as follows. Given the
fact that the Supreme Court has already sent this back once on the
statute of limitations issue and has told me that there are issues of
fact that needs -- need to be determined. And given the fact that a
jury has been demanded, I'm going to deny almost all of the
Defendant’s motion for summary judgment, except for two issues.

First, | find that the motion can be granted only with regard
to the fran -- fraudulent conveyance action and with regard to the
constructive trust. Because constructive trust relies on fraudulent
conveyance and if there is no cause of action that can lie, due to the
statute of limitations for fraudulent conveyance, the constructive
trust argument also fails.

The other issues are with regard to accrual of causes of
action. There are facts in dispute with regard to that. I'm going to
have to see the demeanor, the personal knowledge, the -- the
credibility of the witnesses on -- on all sides to determine that -- if

it's me, of a jury’s entitled, the parties are entitled to a jury.
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So the motion is granted only in those two small regards.
The Plaintiff’s motion for summary judgment is denied, and the
Plaintiff's countermotion for relief under 56(f) is also denied. This
case goes back to 2013, and | know that there was an appeal that
would toll the five-year rule. But at this point, so long as you can
get your discovery done, | will get your trial done on that June trial
stack.

Were there -- Mr. Lionel to prepare the order because you
are successful on two causes of action. Were there any questions?

MR. SIMONS: What was your ruling on Nanyah's
countermotion?

THE COURT: On?

MR. SIMONS: Nanyah’'s countermotion for summary
judgment? Have you rendered that?

THE COURT: It is denied.

MR. SIMONS: Denied?

THE COURT: In all respects.

MR. SIMONS: Okay.

THE COURT: And the 56(f) is denied as well.

MR. SIMONS: Okay. With regard to the 56(f), since we're
doing discovery, and we'll have it completed, I'm assuming that’s
without prejudice because there may be more facts to establish the
perfection.

THE COURT: If you have a May 15" discovery cutoff,

which is what you told me today, you have the right to -- to either
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seek relief of that date, separately, I'm denying it today because you
told me you have a chance to get your discovery finished.

MR. SIMONS: Oh, | see what you're saying.

THE COURT: Or you could stipulate to extend that, but
I'm not going to extend your trial out any further. Both sides are
entitled to finality in this case.

MR. SIMONS: | -- | understand. 1I’'m just saying it's
not --your ruling is not with prejudice --

THE COURT: No.

MR. SIMONS: Because -- okay. The second component
is, may | request you advise us of what your trial calendar may be
like in October? There may be a need for us to continue the trial.

THE COURT: What | would suggest is that if you can
agree -- | saw in your early case conference you thought the -- we
had dispute on how long you thought the trial would take, and given
the consolidation, | understand that. I'm going to suggest that you
guys see if you can agree how long it will take, confirm with me
whether it’s a jury trial or not, and give your availability say through,
| don’t know, through the end of the year.

MR. SIMONS: Okay.

THE COURT: And then I'll make sure to get you set for
trial.

MR. SIMONS: | appreciate that.

THE COURT: And | can give you a firm setting rather than

keeping you on the June stack.
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MR. SIMONS: That would be excellent because | have to
bring in clients from out of -

THE COURT: | assume everyone in this case is going to
have a very busy schedule.

MR. SIMONS: Yeah, true.

THE COURT: | want to accommodate the parties, the
witnesses and the counsel.

MR. SIMONS: True. Thank you very much.

THE COURT: Mr. Liebman, one more question?

MR. LIEBERMAN: Yeah, I'm a little confused about Mr.
Simons comment about the ruling being without prejudice. | mean,
obviously it's a summary judgment motion.

THE COURT: Well, | denied the 56(f).

MR. LIEBERMAN: Yes.

THE COURT: But, what | said is, you can stipulate to
extend discovery, but | won't change a trial.

MR. LIEBERMAN: | just want to specify --

THE COURT: Or you can --

MR. LIEBERMAN: -- with respect to granting the motion
on fraudulent transfer claim and the constructive trust claim, those
are with prejudice?

THE COURT: That's correct.

MR. LIEBERMAN: Okay.

MR. SIMONS: That -- that was the point. It should be

without prejudice given the fact that we're going to be conducting
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discovery and | should have the opportunity to say look, here’s the
evidence that they did not perfect. That's all I'm trying to reserve.

THE COURT: And so, | -- your objection is so noted for the
record. My ruling is that it’s with prejudice.

Was there any last issue?

MR. LIONEL: No, Your Honor.

THE COURT: No. Thank you all, for your appearance.

MR. LIEBERMAN: Thank you, Your Honor.

THE COURT: And may | respectfully say, if you guys ever
have really long motions again, if you contact us, we'll
accommodate you to get them set, so that it's not ona--ona
stacked calendar, and you can have all the time you need.

MR. LIEBERMAN: Will do, Your Honor. Thank you.

THE COURT: Thank you, both.

[Hearing concluded at 11:08 a.m.}

¥ k k * % % %

ATTEST: I do hereby certify that I have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

L4

Bryn Griffiths
Court Recorder/Transcriber
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DENNIS L. KENNEDY

Nevada Bar No. 1462

JOSEPH A. LIEBMAN

Nevada Bar No. 10125
BAILEY *KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
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Attorneys for Defendant
ELDORADO HILLS, LLC

Electronically Filed
5/22/2019 5:02 PM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CARLOS A. HUERTA, an individual;
CARLOS A. HUERTA as Trustee of THE
ALEXANDER CHRISTOPHER TRUST, a
Trust established in Nevada as assignee of
interests of GO GLOBAL, INC., a Nevada
Corporation, NANYAH VEGAS, LLC, A
Nevada limited liability company,

Plaintiffs,
VS.

SIG ROGICH aka SIGMUND ROGICH as
Trustee of The Rogich Family Irrevocable
Trust; ELDORADO HILLS, LLC, a Nevada
limited liability company; DOES I-X; and/or
ROE CORPORATIONS I-X, inclusive,

Defendants.

NANYAH VEGAS, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

TELD, LLC, a Nevada limited liability
company; PETER ELIADES, individually and
as Trustee of The Eliades Survivor Trust of
10/30/08; SIGMUND ROGICH, individually
and as Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS, LLC, a
Nevada limited liability company; DOES I-X;
and/or ROE CORPORATIONS I-X, inclusive,

Defendants.

Case No. A-13-686303-C
Dept. No. XXVII

(Hearing Requested)

DEFENDANT ELDORADO HILLS,
LLC’S MOTION FOR SUMMARY
JUDGMENT

CONSOLIDATED WITH:
Case No. A-16-746239-C
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DEFENDANT ELDORADO HILLS, LLC’S MOTION FOR SUMMARY JUDGMENT

Pursuant to N.R.C.P. 56, Defendant Eldorado Hills, LLC (“Eldorado”) respectfully moves
the Court for summary judgment on Nanyah Vegas, LLC’s (“Nanyah”) unjust enrichment claim.
First, Nanyah has explicitly agreed that the Rogich Trust was “solely responsible” for any claim it
may assert for the repayment of its $1,500,000.00. Second, Nanyah’s equitable claim is barred
because it had an adequate remedy at law against the Rogich Trust. Eldorado’s Motion is based on
the following Memorandum of Points and Authorities, the exhibits attached hereto, and any oral

argument heard by the Court.

DATED this 22nd day of May, 2019.
BAILEY *KENNEDY

By: /s/ Joseph A. Liebman
DENNIS L. KENNEDY
JOSEPH A. LIEBMAN

Attorneys for Defendant
ELDORADO HILLS, LLC

MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION
On November 4, 2016, Nanyah sued numerous parties for breach of the October 30, 2008
Membership Interest Purchase Agreement (the “MIPA”), among other contracts.! Nanyah sued “as

a third-party beneficiary of each agreement.”” The following language is contained in the MIPA:

[The Rogich Trust] shall defend, indemnify, and hold [Teld] harmless
from any and all the claims of Eddyline Investments, LLC, Ray Family
Trust, Nanyah Vegas, LLC and Antonio Nevada, LLC, each of whom
invested or otherwise advanced the funds, plus certain possible claimed
accrued interest.

It is the current intention of [the Rogich Trust] that such amounts be
confirmed or converted to debt, with no obligation to participate in
capital calls or monthly payments, a pro-rata distribution at such time as
the Company’s real property is sold or otherwise disposed of.
Regardless of whether this intention is realized, [the Rogich Trust]

! Compl., Case No. A-16-746239-C, 49 85-99, filed Nov. 4, 2016.
2 Id., 99 45, 88.
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shall remain solely responsible for any claims by the above referenced
entities set forth in this section above.?

Under Nevada law as well as the law of many other jurisdictions, when Nanyah sued as a third-party
beneficiary to the MIPA, it agreed to and adopted the language above. See, e.g., Canfora v. Coast
Hotels and Casinos, Inc. 121 Nev. 771, 779, 121 P.3d 599, 604 (2005). In other words, Nanyah
explicitly agreed that the Rogich Trust was “solely responsible” for Nanyah’s potential claim.
Clearly, if the Rogich Trust is “solely responsible,” Eldorado cannot be responsible.

Further, under Nevada law as well as the law of many other jurisdictions, no party may
pursue an equitable remedy if it has or had an adequate remedy at law. This Court has previously
determined that Nanyah had an adequate contractual remedy against the Rogich Trust, which is only
now precluded because of Nanyah’s noncompliance with NRS 163.120. Thus, as a matter of law,
this Court must enter summary judgment in favor of Eldorado on Nanyah’s unjust enrichment claim.

II. STATEMENT OF UNDISPUTED FACTS

A. The Relevant History of Eldorado.

Eldorado was formed in 2005 for the purpose of owning and developing approximately 161
acres of land near Boulder City, Nevada. Eldorado was originally comprised of Go Global (100%
owned by Huerta) and the Rogich Trust.*

In 2007, Carlos Huerta solicited Nanyah to invest. In December of 2007, Nanyah wired
$1,500,000.00, which eventually was deposited (temporarily) into Eldorado’s bank account.’ In
October of 2008, approximately ten months later, Teld purchased a 1/3 interest in Eldorado for
$3,000,000.00. Concurrently, the Flangas Trust purchased a 1/3 interest in Eldorado for
$3,000,000.00, which was subsequently transferred to Teld when the Flangas Trust backed out of the
deal. Because Teld ended up with a larger percentage of Eldorado than originally contemplated, it
was later agreed that the Rogich Trust would re-acquire 6.67% of Eldorado from Teld. As a result off

these transactions, Go Global (i.e., Huerta) no longer owned an Eldorado membership interest, Teld

3 Oct. 30, 2008 Membership Interest Purchase Agreement, § 8(c)(i), attached as Ex. 1-B (emphasis added).
Summary Judgment Order, q 1.
3 Id., q 2.
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owned 60% of Eldorado, and the Rogich Trust owned 40% of Eldorado.®

B. The Relevant Agreements.

These transactions were memorialized in various written agreements. Nanyah was not
included as a named signatory on the agreements—however, the agreements explicitly confirmed
that the Rogich Trust agreed to be responsible for the repayment of Nanyah’s $1,500,000.00
payment.” In fact, the relevant agreements—in particular the MIPA—state that the Rogich Trust
would be “solely responsible” for Nanyah’s claim.

» October 30, 2008 Purchase Agreement between Go Global, Huerta, and the Rogich Trust:
= “[Go Global and Huerta], however, will not be responsible to pay the Exhibit A
Claimants their percentage or debt. This will be [the Rogich Trust’s] obligation,
moving forward....”
» October 30, 2008 Membership Interest Purchase Agreement between the Rogich Trust,
Teld, Go Global, and Huerta:
= “It is the current intention of [the Rogich Trust] that such amounts be confirmed or
converted to debt, with no obligation to participate in capital calls or monthly
payments, a pro-rata distribution at such time as [Eldorado’s] real property is sold or
otherwise disposed of. Regardless of whether this intention is realized, [the Rogich
Trust] shall remain solely responsible for any claims by the above referenced
entities set forth in this section above.””
= “The ‘pro-rata distributions’ hereinabove referenced shall mean equal one-third
shares pursuant to the ownership set forth in Section 3 above, provided, that any
amounts owing to those entities set forth on Exhibit ‘D,’ or who shall otherwise claim

an ownership interest based upon contributions or advances directly or indirectly to

6 Id., 9 3.

7 Id., 9 4.

8 October 30, 2008 Purchase Agreement, § 4, attached as Exhibit 1-A (emphasis added); see also Summary
Judgment Order, q 5(a)(ii).

9 October 30, 2008 Membership Interest Purchase Agreement, § 8(c)(i), attached as Exhibit 1-B (emphasis

added); see also Summary Judgment Order, § 5(b)(vii).
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[Eldorado] made prior to the date of this agreement, shall be satisfied solely by [the
Rogich Trust].”!°
» October 30, 2008 Amended and Restated Operating Agreement between the Rogich Trust,
the Flangas Trust, and Teld:
* “The Rogich Trust will retain a one-third (1/3™) ownership interest in [Eldorado]
(subject to certain possible dilution or other indemnification responsibilities assumed
by the Rogich Trust in the Purchase Documents).”!!

C. The Summary Judgment Order.

On October 5, 2018, the Court entered summary judgment against Nanyah and in favor of the
Eliades Defendants, dismissing each and every one of Nanyah’s claims against the Eliades
Defendants.'? For the purposes of this Motion, this Court’s Summary Judgment Order is particularly
meaningful because the Court determined that Nanyah has an adequate contractual remedy at law for
the return of its $1,500,000.00. That remedy is against the Rogich Trust—not against Eldorado.
Specifically, the Court found as follows:

» “The Rogich Trust specifically agreed to assume the obligation to pay Nanyabh its percentage
interest in Eldorado or to pay Nanyah its $1,500,000 invested into Eldorado.”

» “Seller Go Global, however, will not be responsible to pay the Exhibit A claimants their
percentage or debt. This will be Buyer[] The Rogich Trust’s obligation. The Exhibit A
Claimants include Nanyah and its $1,500,000.00 investment.”

» “[T]he Rogich Trust shall remain solely responsible for any claims by any of the above
referenced entities set forth in this section above.”

» “[Alny amounts owing to those entities set forth on Exhibit ‘D,” or who shall otherwise claim
an ownership interest based upon contributions or advances directly or indirectly to Eldorado

made prior to the date of this agreement, shall be satisfied solely by the Rogich Trust.”

10 Id., § 8(c)(ii) (emphasis added); see also Summary Judgment Order, 9§ 5(b)(viii).

1 Am. and Restated Op. Agreement, Recital B, attached as Exhibit 1-C (emphasis added); see also Summary
Judgment Order, g 5(c)(i).

12 The “Eliades Defendants” include Teld, Peter Eliades, and the Eliades Survivor Trust of 10/30/08.
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A. Legal Standard for Summary Judgment.

» “The October 30, 2008, Purchase Agreement states that the Rogich Trust specifically agreed

to assume the obligation to pay Nanyah its percentage or debt.”!3

III.  ARGUMENT

“Summary judgment is appropriate and ‘shall be rendered forthwith’ when the pleadings and
other evidence on file demonstrate that no ‘genuine issue as to any material fact [remains] and that
the moving party is entitled to a judgment as a matter of law.”” Wood v. Safeway, Inc., 121 Nev.
724,729, 121 P.3d 1026, 1029 (2005) (quoting N.R.C.P. 56(c)). “[T]he non-moving party must, by
competent evidence, produce specific facts that demonstrate the presence of a genuine issue for
trial.” Elizabeth E. v. ADT Sec. Sys. W., Inc., 108 Nev. 889, 892, 839 P.2d 1308, 1310 (1992). The
non-moving party’s burden must be borne on each and every element of its claims for relief;
“[w]here an essential element of a claim for relief is absent, the facts, disputed or otherwise, as to
other elements are rendered immaterial and summary judgment is proper.” Barmettler v. Reno Air,

Inc., 114 Nev. 441, 446-47, 956 P.2d 1382, 1386 (1998).

B. Nanvyah Has Agreed That the Rogich Trust is “Solely Responsible” for the Repayment
of Its $1,500,000.00.

Although Nanyah is not a party to the MIPA, it is bound by its language as a matter of law
because it decided to sue as a third-party beneficiary of that agreement. As stated by the Nevada
Supreme Court, “an intended third-party beneficiary is bound by the terms of a contract even if she
is not a signatory.” Canfora v. Coast Hotels and Casinos, Inc. 121 Nev. 771, 779, 121 P.3d 599, 604
(2005).

Other jurisdictions are in complete accord.

» Camp Ne’er Too Late, LP v. Swepi, LP, 185 F.Supp.3d 517, 542 (M.D. Pa. 2016) (“‘Implicit
adoption occurs when a party accepts benefits intended for third party beneficiary.” ‘Courts
will often find implicit adoption when a party who has received benefits of a contract then

tries to avoid burdens imposed by the same contract.’”) (internal citations omitted).

13 See generally Summary Judgment Order, 9 4, 5(a)(ii), 5(b)(vii), 5(b)(viii), 7 (emphasis added).
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» Clearwater REI, LLC v. Boling, 318 P.3d 944, 951 (Idaho 2014) (“‘[A] third-party
beneficiary must comply with all the terms and provisions of an agreement to the same extent|

299

as they apply to the beneficiary.’”) (citation omitted);

» NAMA Holdings, LLC v. Related World Market Center, LLC, 922 A.2d 417, 431 (Del. Ch.
Ct. 2007) (“Indeed, a court will not allow a third-party beneficiary to cherry-pick certain
provisions of a contract which it finds advantageous in making its claim, while
simultaneously discarding corresponding contractual obligations which it finds distasteful.”);

» Benton v. Vanderbilt Univ., 137 S.W.3d 614, 618 (Tenn. 2004) (“*Before the beneficiary may;
accept the benefits of the contract, he must accept all of its implied, as well as express,
obligations.” As we have explained, ‘if the beneficiary accepts, he adopts the bad as well as

299

the good, the burden as well as the benefit.””) (internal citations omitted);
» Lankford v. Orkin Exterminating Co., 597 S.E.2d 470, 473 (Ga. Ct. App. 2004) (“Third-party
beneficiaries under the contract ‘are bound by any valid and enforceable provisions of the

299

contract in seeking to enforce their claims.’”’) (citation omitted).

Nanyah decided to sue various parties as an intended third-beneficiary of the MIPA, which
explicitly states that the Rogich Trust is “solely responsible” for the repayment of its
$1,500,000.00."* Nanyah cannot attempt to reap the benefits under the MIPA by suing as a third-
party beneficiary while ignoring its burdens. Once it sued under the MIPA, it explicitly agreed to
and adopted the provision stating that the Rogich Trust was “solely responsible” for the repayment
of its $1,500,000.00. See Harris Moran Seed Co., Inc. v. Phillips, 949 So0.2d 916, 931 (Ala. Ct. App.
2006) (““The law is clear that a third party beneficiary is bound by the terms and conditions of the
contract that it attempts to invoke.’”) (citation omitted) (emphasis added); LaSalle Inc. v. Int’l Broth.
of Elec. Workers Local No. 665, 336 S.Supp.2d 727, 729 (W.D. Mich. 2004) (“A third-party
beneficiary bringing a breach of contract claim is bound by all of the terms and conditions of the

contract that it invokes.”) (emphasis added). Clearly, if the Rogich Trust is “solely responsible,”

Eldorado Hills is not responsible. Thus, as a matter of law, this Court must enter summary judgment

14 Ex. 1-B, § 8(c)(i).
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in favor of Eldorado on Nanyah’s unjust enrichment claim.

C. Nanvyah’s Contractual Remedy Against the Rogich Trust Bars Its Equitable Claim for
Unjust Enrichment Against Eldorado as a Matter of Law.

Unjust enrichment is an equitable claim. Wynn Las Vegas LLC v. Tofani, No. 69936, 2017
WL 6541827, at *6 n. 7 (Nev. Ct. App. Dec. 14, 2017) (“An equitable claim like unjust enrichment
requires no proof whatsoever of intent or state of mind; it’s a strict liability claim based solely on
notions of equity.”); see also generally Las Vegas Fetish & Fantasy Halloween Ball, Inc. v. Ahern
Rentals, Inc., 124 Nev. 272, 274, 182 P.3d 764, 766 (2008) (referring to unjust enrichment as an
“equitable claim.”) “Nevada recognizes the general rule that an equitable claim, like unjust
enrichment, is not available where the plaintiff has a full and adequate remedy at law.” Small v.
Univ. Med. Center of Southern Nev., 2016 WL 4157309, at *3 (D. Nev. Aug. 3, 2016) (citing In re
Wal-Mart Wage & Hour Emp't Prac. Litig., 490 F. Supp. 2d 1091, 1125 (D. Nev. 2007) (citing State
v. Second Judicial Dist. Court in & for Washoe Cty., 241 P. 317, 322 (Nev. 1925))).

Other jurisdictions are in complete accord:

» United States v. Bame, 721 F.3d 1025, 1031 (8th Cir. 2013) (“[I]t is the existence of an
adequate legal remedy that precludes unjust enrichment recovery.”) (interpreting Minnesota
law);

» Buckner v. Kennard, 99 P.3d 842, 857 (Utah 2004) (“[T]he general rule is that equitable
jurisdiction is precluded if the plaintiff has an adequate remedy at law and will not suffer
substantial irreparable injury.”);

» Delahunt v. Cytodyne Tech., 241 F.Supp.2d 827, 841 (S.D. Ohio 2003) (“The equitable claim
of unjust enrichment fails when a legal remedy is available.”);

> Inre Managed Care Litig., 185 F.Supp.2d 1310, 1337 (S.D. Fla. 2002) (“It is blackletter law
that ‘the theory of unjust enrichment is equitable in nature and is, therefore, not available

299

where there is an adequate legal remedy.’”) (citation omitted).
This Court has determined—yvia the Summary Judgment Order—that Nanyah had an
adequate contractual remedy against the Rogich Trust. Further, the subject of Nanyah’s contractual

remedy against the Rogich Trust is synonymous with Nanyah’s unjust enrichment claim against
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Eldorado—i.e., the $1,500,000.00 payment. Once this Court determined that there is a valid contract]
obligating the Rogich Trust to Nanyah for the $1,500,000.00 payment, Nanyah’s ability to seek
equitable relief was permanently foreclosed. See Maintenance Enterprises, LLC v. Orascom E&C
USA, Case No. 3:16-cv-00014-SMR-CFB, 2017 WL 6997892, at *3 (S.D. lowa Nov. 13, 2017)
(“MET’s claim for unjust enrichment against lowa Fertilizer is indeed precluded because MEI has an
adequate remedy at law against OEC for breach of contract.””); Tomei v. Corix Utilities (U.S.) Inc.,
Civil Action No. 07—cv—11928-DPW, 2009 WL 2982775, at *21 (D. Mass. Sep. 14, 2009)
(dismissing an unjust enrichment claim because the plaintiff had a triable breach of contract claim as
a third-party beneficiary). It does not matter that Nanyah is not currently able to pursue its breach of
contract claim against the Rogich Trust due to noncompliance with NRS 163.120. Fernandes v.
Havkin, 731 F.Supp.2d 103, 114 (D. Mass. 2010) (“The disposition of those claims is irrelevant.
Their mere availability is a bar to a claim of unjust enrichment.”). Nanyah had an adequate remedy
at law but for its noncompliance with NRS 163.120, and thus summary judgment should be entered
in Eldorado’s favor, dismissing Nanyah’s unjust enrichment claim with prejudice.
IV.  CONCLUSION

For the foregoing reasons, summary judgment should be entered against Nanyah and in favor

of Eldorado with respect to Nanyah’s unjust enrichment claim. Because that is Nanyah’s only

pending claim, Eldorado should be dismissed from this case entirely and with prejudice.

DATED this 22nd day of May, 2019.
BAILEY % KENNEDY

By: _/s/ Joseph A. Liebman
DENNIS L. KENNEDY
JOSEPH A. LIEBMAN

Attorneys for Defendant
ELDORADO HILLS, LLC
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CERTIFICATE OF SERVICE

I certify that [ am an employee of BAILEY “*KENNEDY and that on the 22nd day of May,

2019, service of the foregoing DEFENDANT ELDORADO HILLS, LLC’S MOTION FOR

SUMMARY JUDGMENT was made by mandatory electronic service through the Eighth Judicial

District Court’s electronic filing system and/or by depositing a true and correct copy in the U.S.

Mail, first class postage prepaid, and addressed to the following at their last known address:

MARK G. SIMONS, ESQ.
SIMONS LAW, PC

6490 So. McCarran Blvd., #20
Reno, NV 89509

Email: mark@mgsimonslaw.com

Attorneys for Plaintiff
NANYAH VEGAS, LLC

SAMUEL S. LIONEL, ESQ.
FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400
Las Vegas, NV 89101

Email: slionel@fclaw.com

Attorneys for Defendant

SIG ROGICH aka SIGMUND
ROGICH, Individually and as
Trustee of THE ROGICH FAMILY
IRREVOCABLE TRUST, and
IMITATIONS, LLC

MICHAEL V. CRISTALLI

JANIECE S. MARSHALL

GENTILE CRISTALLI MILLER
ARMENI SAVARESE

410 South Rampart Blvd., Suite 420
Las Vegas, NV 89145

Email: mcristalli@gcmaslaw.com
jmarshall@gcmaslaw.com

Attorneys for Defendants

SIG ROGICH aka SIGMUND
ROGICH as Trustee of THE
ROGICH FAMILY
IRREVOCABLE TRUST

/s/ Sharon L. Murnane

Employee of BAILEY *KENNEDY
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MDSM (CIV)

DENNIS L. KENNEDY

Nevada Bar No. 1462

JOSEPH A. LIEBMAN

Nevada Bar No. 10125
BAILEY *KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
JLiebman@BaileyKennedy.com

Attorneys for Defendant
ELDORADO HILLS, LLC

Electronically Filed
7/22/2019 11:38 AM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

CARLOS A. HUERTA, an individual;
CARLOS A. HUERTA as Trustee of THE
ALEXANDER CHRISTOPHER TRUST, a
Trust established in Nevada as assignee of
interests of GO GLOBAL, INC., a Nevada
Corporation, NANYAH VEGAS, LLC, A
Nevada limited liability company,

Plaintiffs,
VS.

SIG ROGICH aka SIGMUND ROGICH as
Trustee of The Rogich Family Irrevocable
Trust; ELDORADO HILLS, LLC, a Nevada
limited liability company; DOES I-X; and/or
ROE CORPORATIONS I-X, inclusive,

Defendants.

NANYAH VEGAS, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

TELD, LLC, a Nevada limited liability
company; PETER ELIADES, individually and
as Trustee of The Eliades Survivor Trust of
10/30/08; SIGMUND ROGICH, individually
and as Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS, LLC, a
Nevada limited liability company; DOES I-X;
and/or ROE CORPORATIONS I-X, inclusive,

Defendants.

Case No. A-13-686303-C
Dept. No. XXVII

(Hearing Requested)

DEFENDANT ELDORADO HILLS,
LLC’S MOTION FOR DISMISSAL
WITH PREJUDICE UNDER RULE 41(e)
CONSOLIDATED WITH:

Case No. A-16-746239-C
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DEFENDANT ELDORADO HILLS, LL.C’S MOTION FOR DISMISSAL WITH
PREJUDICE UNDER RULE 41(e)

Pursuant to N.R.C.P. 41(e) and Nanyah Vegas, LLC’s (“Nanyah”) want of prosecution,
Defendant Eldorado Hills, LLC (“Eldorado”) respectfully moves the Court for dismissal of any and
all of Nanyah’s remaining claims against Eldorado. Nanyah had until April 29, 2019 to bring this
matter to trial. It failed to do so, and Eldorado must be dismissed with prejudice. Eldorado’s
Motion is based on the following Memorandum of Points and Authorities, the exhibits attached

hereto, and any oral argument heard by the Court.

DATED this 22nd day of July, 2019.
BAILEY <*KENNEDY

By: /s/ Joseph A. Liebman
DENNIS L. KENNEDY
JOSEPH A. LIEBMAN

Attorneys for Defendant
ELDORADO HILLS, LLC

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The trial was never actually started. Other than the ruling addressed
herein, no other action occurred on April 22, 2019; no jury was
empaneled, no evidentiary stipulations were placed on the record and
no exhibits were marked. Further, there is no record of any jury panel
even being called for the case.

This is language directly from Nanyah’s recent Writ Petition to the Nevada Supreme Court.! And
it is entirely accurate.> The trial never began due to Nanyah’s request to pursue emergency writ
relief regarding the dismissal of its claims against the Rogich Family Irrevocable Trust (the “Rogich
Trust”).

Nanyah’s unjust enrichment claim against Eldorado was the subject of a remittitur that was

filed with this Court on April 29, 2016. Under N.R.C.P. 41(e)(4)(B), Nanyah had until April 29,

! Pet. for Writ of Mandamus, or in the Alternative, Prohibition, 23 n. 8, attached as Exhibit 1.

2 The Court also entertained and denied Nanyah’s Motion to Amend on April 22, 2019.
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2019 to bring its claims against Eldorado to trial. Based on binding Nevada precedent and Nanyah’s
admission quoted above, it failed to do so. The Nevada Supreme Court has repeatedly held that—
absent a written stipulation and order to extend the limitations period set forth in Rule 41(e)—
noncompliance with Rule 41(e) requires dismissal regardless of the circumstances or equities
involved. No such written stipulation and order exists here. Thus, the Motion must be granted, and
Nanyah’s remaining claims against Eldorado must be dismissed with prejudice.

II. PROCEDURAL HISTORY
A. Case No. A-13-686303-C

On July 31, 2013, Carlos Huerta (“Huerta”), Go Global, Inc. (“Go Global’), and Nanyah
filed a lawsuit against Sig Rogich, the Rogich Trust, and Eldorado. Huerta and Go Global’s claims
have since been dismissed. With respect to Nanyah, it initially filed claims against Eldorado for
unjust enrichment and breach of implied agreement.®> After Eldorado filed a Motion to Dismiss
addressing both claims, Nanyah filed an Amended Complaint, repleading its unjust enrichment claim|
(alleging that Eldorado was responsible for returning its $1,500,000.00 investment) and abandoning
the breach of implied agreement claim.*

On July 25, 2014, Eldorado filed a Motion for Partial Summary Judgment, seeking dismissal
of Nanyah’s unjust enrichment claim based on a statute of limitations defense.” On September 25,
2014, the Court granted the Motion for Partial Summary Judgment and dismissed Nanyah’s unjust
enrichment claim against Eldorado.

Nanyah appealed the dismissal of its unjust enrichment claim to the Nevada Supreme Court.
On February 12, 2016, the Nevada Supreme Court issued an Order of Reversal and Remand, finding
there was a question of fact with respect to the accrual of Nanyah’s unjust enrichment claim.” On

April 1, 2016, the Nevada Supreme Court issued an Order Denying Rehearing.® On April 29, 2016,

3 Compl., Case No. A-13-686303-C, 7:18-9:2, filed July 31, 2013.

4 See generally Am. Compl., Case No. A-13-686303-C, filed Oct. 21, 2013.

5 See generally Mot. for Partial Summary Judgment, filed July 25, 2014.

6 See generally Order Granting Partial Summary Judgment, filed Oct. 1, 2014.

7 See generally Remittitur/Order of Reversal and Remand/Order Denying Rehearing, filed April 29, 2016.
8 Id.
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the remittitur was filed with this Court, thereby triggering the limitations period under N.R.C.P.
41(e)(4)(B).
B. Consolidation With Case No. A-16-746239-C

On November 4, 2016, Nanyah filed a new action against Rogich, the Rogich Trust,
Imitations, LLC (collectively, the “Rogich Defendants”), Teld, LLC, Peter Eliades, and the Eliades
Survivor Trust of 10/30/08 (collectively, the “Eliades Defendants”).!’ Nanyah did not include
Eldorado as a Defendant in the new action.

On March 31, 2017, Case No. A-13-686303-C was consolidated with Case No. A-16-
746239-C."" On September 21, 2017, all of the parties (except Eldorado) stipulated to re-open the
discovery deadlines.!? Within the stipulation, all of the parties (except Eldorado) stated the

following:

The parties hereby stipulate that the three year provision of NRCP 41(e)
applies to the consolidated cases given the remittitur from the Nevada
Supreme Court of the lead case on July 21, 2016.'3

The reference to the July 21, 2016 date appears to have been a mistake, as the remittitur on Nanyah’s
unjust enrichment claim was filed with this Court on April 29, 2016.'* The July 21, 2016 remittitur
related to the Nevada Supreme Court’s Order affirming an award of attorney’s fees to the Rogich
Trust and against Huerta/Go Global.!> Nevertheless, it has now been more than three years from the
filing date of both remittiturs.

C. The Trial That Never Happened

After a couple of trial continuances due to extenuating circumstances, trial was scheduled to

? Id.

10 (See generally Compl., Case No. A-16-746239-C, filed Nov. 4, 2016.) Any and all claims against the Eliades
Defendants were later dismissed by this Court via summary judgment. (See generally Order: (1) Granting Defs. Peter
Eliades, Individually and as Trustee of the Eliades Survivor Trust of 10/30/08, and Teld, LLC’s Mot. for Summary
Judgment; and (2) Denying Nanyah Vegas, LLC’s Countermot. for Summary Judgment.)

1 See generally Notice of Consolidation, filed April 5, 2017.

12 See generally Stipulation Re: Re-Open Deadlines, filed Sep. 21, 2017.

13 Id., 2:7-9.

14 See generally Remittitur/Order of Reversal and Remand/Order Denying Rehearing, filed April 29, 2016.
15 See generally Remittitur/Order of Affirmance, filed July 21, 2016.
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begin on April 22, 2019.' On the morning of April 22, 2019, all the parties arrived to begin trial.
Prior to voir dire, the Court was scheduled to entertain and rule on two separate motions. First, the
Court entertained and denied Nanyah’s Motion for NRCP 15 Relief, which had sought to reassert an
implied contract claim.!”

Next, the Court entertained and granted the Rogich Trust’s request for dismissal for non-
compliance with NRS 163.120.'® Based on the dismissal of the Rogich Trust, Nanyah stated that it
wanted to suspend or continue the trial in order to file a Writ Petition with the Nevada Supreme

t.!° Ultimately the parties did agree to suspend the trial indefinitely to permit Nanyah to seek

Cour
writ relief.??

However, none of the parties agreed to waive the three year requirement set forth in N.R.C.P.
41(e)(4)(B). In fact, when the Court questioned whether there were any issues with N.R.C.P. 41(e),
Nanyah was unconcerned and simply stated “[i]t’s actually been satisfied, since we’ve commenced

the trial.”?! Yet, as shown above, Nanyah has taken the opposite (and correct) position in its Writ

Petition, in which it stated the following:

Due to the “suspension” of the trial in this action, the beneficiaries
remain fully capable of intervening if such action is warranted “prior to”
trial in this action. That is because the use of the phrase “suspension”
of the trial is a misnomer. The trial was never actually started. Other
than the ruling addressed herein, no other action occurred on April 22,
2019; no jury was empaneled, no evidentiary stipulations were placed
on the record and no exhibits were marked. Further, there is no record
of any jury panel even being called for the case.??

Because—as Nanyah admits above—the trial never started, there is no possible argument around

N.R.C.P. 41(e)(4)(B). Thus, the Motion must be granted, and any and all claims remaining against

16 See generally Order Re-Setting Civil Jury Trial and Calendar Call, filed Dec. 7, 2018.

17 Order Denying Nanyah Vegas, LLC’s Mot. for NRCP 15 Relief, filed May 29, 2109; see also Recorder’s Trans.
of Mot. Hearing, 4:2-9:2, attached as Exhibit 2.

18 Order, filed April 30, 2019; see also Ex. 2, 9:3-13:16.

19 Ex. 2, 13:17-25.

20 Id., 14:14-16:7.

21 Id., 16:8-15.

2 Ex. 1, 23: n. 8 (emphasis added).
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Eldorado must be dismissed with prejudice.
. ARGUMENT

A. Legal Standard Under Rule 41(e)

If a party appeals a judgment and the judgment is reversed on appeal
and remanded for a new trial. the court must dismiss the action for want
of prosecution if a plaintiff fails to bring the action to trial within 3 years
after the remittitur was filed in the trial court.

N.R.C.P. 41(e)(4)(B). The Court does not have discretion under Rule 41(e) and cannot examine the
circumstances of the delay or the equities of the case. Allyn v. McDonald, 117 Nev. 907, 912, 34
P.3d 584, 587 (2001). “As the promoter of its case, the plaintiff has the duty to carefully track the
crucial procedural dates and to actively advance the case at all stages, a duty that may require the
plaintiff to take initiative and prod the district court when the case sits dormant.” 1d. Thus, if the
limitations period expires, the Court must dismiss the case. Id.

The only way to avoid dismissal is to bring the case to trial or obtain a written stipulation to
extend the time. See N.R.C.P. 41(e)(5). Any such stipulation must specifically reference N.R.C.P.
41(e), and a mere stipulation to continue the trial is insufficient as a matter of law. Prostack v.

Lowden, 96 Nev. 230, 231, 606 P.2d 1099, 1100 (1980).

B. Nanvah Admits it Never Brought This Matter to Trial

The Nevada Supreme Court has identified only two events sufficient to commence trial for
the purposes of N.R.C.P. 41(e). It has “held on numerous occasions that the swearing of a witness
who gives testimony is sufficient to commence trial and thus toll the limitations period specified in
N.R.C.P. 41(e).” A French Bouquet Flower Shoppe, Ltd. v. Hubert, 106 Nev. 324, 324, 793 P.2d
835, 836 (1990). Alternatively, it has “held that a litigant who obtains a trial date within the
statutory period, appears for trial in good faith, argues motions and examines jurors, thereby brings
the case to trial.” Lipitt v. State, 103 Nev. 412, 413, 743 P.2d 108, 109 (1987).

Nanyah did not have the Court swear in any witnesses on April 22, 2019. Nanyah did not
examine any jurors on April 22, 2019. In fact, no potential jurors were ever brought into the
courtroom. Instead, following the dismissal of the Rogich Trust, Nanyah unilaterally asked the

Court and the Defendants to suspend the trial in order to seek emergency writ relief with the Nevada
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Supreme Court. And in that Writ Petition, Nanyah admits that the trial never began.

The trial was never actually started. Other than the ruling addressed
herein, no other action occurred on April 22, 2019; no jury was
empaneled, no evidentiary stipulations were placed on the record and
no exhibits were marked. Further, there is no record of any jury panel
even being called for the case.??

Pursuant to the legal authority above and Nanyah’s binding admission from its Writ Petition, this

Court must find that the trial in this matter never commenced for the purposes of N.R.C.P. 41(e).

C. Dismissal of Any and All Claims Against Eldorado is Mandatory Due to Expiration of
the Three Year Time Period in N.R.C.P. 41(e)(4)(B)

There is no dispute that this case has been pending for more than three years since the
remittitur was filed in this Court on April 29, 2016. Even assuming this Court accepts the mistake in
the September 21, 2017 Stipulation which stated that the remittitur was filed on July 21, 2016, three
years have still lapsed without trial. The Nevada Supreme Court has repeatedly held that dismissal
is mandatory in such an instance. It does not matter that the Rogich Trust was dismissed on April
22,2019 and that Nanyah wanted to seek emergency writ relief. Nanyah had the sole duty to bring
Case No. A-13-686303-C to trial against Eldorado within three years or obtain a written extension
under N.R.C.P. 41(e), and it failed to do either.?* Allyn, 117 Nev. at 912, 34 P.3d at 587. Any and
all claims against Eldorado shall be dismissed with prejudice.

/1
/1
/1
/1
/1
/1
/1
/1

23 Ex. 1,23:n. 8.

24 It appears the Court tried to warn Nanyah about N.R.C.P. 41(e) on April 22, 2019, but Nanyah did not heed the
Court’s advice. (Ex. 2, 16:8-13.)
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IV.  CONCLUSION
Nanyah has admitted that trial never commenced in this matter. The Nevada Supreme
Court’s binding precedent confirms the same. Three years have elapsed since the remittitur was
filed with this Court. Thus, because trial has not commenced and Nanyah failed to procure a written
extension under N.R.C.P. 41(e), any and all claims against Eldorado shall be dismissed with
prejudice.
DATED this 22nd day of July, 2019.
BAILEY “KENNEDY

By: _/s/ Joseph A. Liebman
DENNIS L. KENNEDY
JOSEPH A. LIEBMAN

Attorneys for Defendant
ELDORADO HILLS, LLC
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CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEY “*KENNEDY and that on the 22nd day of July,

2019, service of the foregoing DEFENDANT ELDORADO HILLS, LLC’S MOTION FOR

DISMISSAL WITH PREJUDICE UNDER RULE 41(e) was made by mandatory electronic

service through the Eighth Judicial District Court’s electronic filing system and/or by depositing a

true and correct copy in the U.S. Mail, first class postage prepaid, and addressed to the following at

their last known address:

MARK G. SIMONS, ESQ.

SIMONS HALL JOHNSTON PC
6490 S. McCarran Blvd., Suite F-46
Reno, NV 89509

Email: msimons@shjnevada.com

Attorneys for Plaintiff
NANYAH VEGAS, LLC

SAMUEL S. LIONEL, ESQ.
BRENOCH WIRTHLIN, ESQ.
FENNEMORE CRAIG, P.C.
300 S. Fourth Street, Suite 1400
Las Vegas, NV 89101

Email: slionel@fclaw.com
bwirthlin@fclaw.com

Attorneys for Defendant

SIG ROGICH aka SIGMUND
ROGICH, Individually and as
Trustee of THE ROGICH FAMILY
IRREVOCABLE TRUST, and
IMITATIONS, LLC

MICHAEL V. CRISTALLI

JANIECE S. MARSHALL

GENTILE CRISTALLI MILLER
ARMENI SAVARESE

410 South Rampart Blvd., Suite 420
Las Vegas, NV 89145

Email: mcristalli@gcmaslaw.com
jmarshall@gcmaslaw.com

Attorneys for Defendants

SIG ROGICH aka SIGMUND
ROGICH as Trustee of THE
ROGICH FAMILY
IRREVOCABLE TRUST

/s/ Sharon L. Murnane

Employee of BAILEY *KENNEDY
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Steven D. Grierson
CLERK OF THE COURT

Case Number: A-13-686303-C



























