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DENNISL. KENNEDY

Nevada Bar N01462

JOSEPHA. LIEBMAN

Nevada Bar No10125

BAILEY ™KENNEDY

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
JLiebman@BaileyKennedy.com

Attorneys for Defendan®ETE ELIADES, THE
ELIADES SURVIVOR TRUST OF 10/30/08,
TELD, LLC and ELDORADO HILLS, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CARLOS A. HUERTA an individual
CARLOS A. HUERTA as Trustee of THE
ALEXANDER CHRISTOPHER TRUST, a
Trust established in Nevada as assignee of
interests of GO GLOBAL, INC., a Nevada
Corporation; NANYAH VEGAS, LLC, A
Nevada limited liability company,

Plaintiffs,
VS.

SIG ROGICH aka SIGMUND ROGICH as

Trustee of The Rogich Family Irrevocable

Trust; ELDORADO HILLS, LLC, a Nevada
limited liability company; DOES I-X; and/or
ROE CORPORATIONS I-X, inclusive,

Defendants.

Case N¢ A-13-68630:-C
Dept. No. XXVII

DEFENDANTS PETER ELIADES,
INDIVIDUALLY AND AS TRUSTEE OF
THE ELIADES SURVIVOR TRUST OF
10/30/08, ELDORADO HILLS, LLC,
AND TELD, LLC'S JOINDER TO
MOTION FOR SUMMARY JUDGMENT

Hearing Date: 3-28-18
Hearing Time: 10:00 A.M.

NANYAH VEGAS, LLC, a Nevada limited
liability company,

Plaintiff,
VS.

TELD, LLC, a Nevada limited liability
company; PETER ELIADES, individually and
as Trustee of The Eliades Survivor Trust of
10/30/08; SIGMUND ROGICH, individually
and as Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS, LLC, a
Nevada limited liability company; DOES I-X;
and/or ROE CORPORATIONS I-X, inclusive,

Defendant.

CONSOLIDATED WITH:
Case No. A-16-746239-C
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DEFENDANTS PETER ELIADES, INDIVIDUALLY AND AS TRUSTEE OF THE
ELIADES SURVIVOR TRUST OF 10/30/08, ELDORADO HILLS, LLC, AND TELD, LLC'S
JOINDER TO MOTION FOR SUMMARY JUDGMENT

Pursuant to N.R.C.P. 56 and EDCR 2.20(d), Defendants Peter Eliades, individually ar
Trustee of The Eliades Survivor Trust of 10/30/08, Eldorado Hills, LLC (“Eldorado”), and Teld
LLC (collectively, the “Eliades Defendants”) hereby join in Sigmund Rogich, individually and
Trustee of The Rogich Family Irrevocable Trust, and Imitations, LLC’s (collectively, the “Rogi
Defendants”) Motion for Summary Judgment (the “Motion for Summary Judgment”). This Jo
is based on the following Memorandum of Points and Authorities and any oral argument hea

the Court.

DATED this 5th day of March, 2018.
BAILEY ™KENNEDY

By: /s/ Joseph A. Liebman
DENNIS L. KENNEDY
JOsSEPHA. LIEBMAN

Attorneys forDefendants

PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADO HILLS, LLC

Page2 of 10

das




© 00 N oo o b~ W N P

*KENNEDY
I e e =
w N = o

/
*

|_\
N

L)
702.562.8820

=
a1

8984 SPANISH RIDGE AVENUE
LAS VEGAS, NEVADA 89148-1302

BAILEY
N N N N N N N N N = = = =
(00] ~ (o)) o N w N = o (o] (o] ~ ()]

MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

The claims for relief in Nanyah Vegas, LLC’s (“Nanyah”) November 4, 2016 Complain
“Second Lawsuit”) are levied against the Rogich Defendants and the Eliades Defendants, wit
or no explanation distinguishing between the two. Thus, the arguments in the Motion for Sun
Judgment demand dismissal of not just the Rogich Defendants, but the Eliades Defendants &
Accordingly, the Eliades Defendants hereby join in any and all arguments asserted by the Rq
Defendants in their Motion for Summary Judgment.

However, there is one remaining claim that was asserted solely against one of the Elia
Defendants. Specifically, Nanyah asserted a claim for unjust enrichment against Eldorado in
31, 2013 lawsuit (the “First Lawsuit. Nanyah’s unjust enrichment claim was previously
dismissed by this Court via summary judgment. The Nevada Supreme Court reversed and
remanded, determining that there were questions of fact relating to accrual of the unjust enrig
claim. Since that time, Nanyah's allegations in the Second Lawsuit and additional discozery
the deposition of Nanyah'’s principal) have indisputably confirmed that Nanyah’s unjust enricl
claim accrued in December of 2007, or at the latest, October of 2008. Because Nanyah'’s Fir
Lawsuit was not filed until July 31, 2013, the four year statute of limitations in NRS 11.190(2)
bars the claim.

Il STATEMENT OF FACTS/PROCEDURAL HISTORY

On July 31, 2013, Nanyah sued Eldorado in the First Lawsuit for unjust enricifment.
Nanyah alleged that “in the years 2006 and 2007, Plaintiffs, Ray and Nanyah respectively iny
$1,783,561.60, in Eldorado, and were entitled to their respective membership intériistsyah

also alleged that it was entitled to reimbursement of those ftir@da.October 21, 2013, Nanyah

filed a First Amended Complaint, omitting Ray as a Plaintiff. For all intents and purposes, Ng
1 Carlos Huerta, individually and as Trustee of The Alexander Christopher Trust, Go Global, Inc., and Th
Family Trust were also Plaintiffs in the First Lawsuit. Their claims have since been dismissed for varying reaso
2 The remaining Eliades Defendants (Eliades, the Eliades Trust, and Teld) were not parties to the First L
3 Compl., 112, filed July 31, 2013.

4 Id.,  15.
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allegations against Eldorado remained the same, although it clarified that Nanyah’s contributjon to

Eldorado was $1,500,000.80.

—

On July 25, 2014, Eldorado moved for summary judgment, argumbey, alia, that the unjus
enrichment claim was time-barrédThis Court agreed and entered summary judgment in favor| of
Eldorado on Nanyah’s unjust enrichment cldirfhe Nevada Supreme Court later reversed the|SJ

Order® In sum, the basis for the Court’s Reversal Order was as follows:

Appellant’s claim for unjust enrichment did not accrue until Eldorado
Hills retained $1.5 million under circumstances where it was inequitable
for Eldorado Hills to do so. As Eldorado Hills failed to demonstrate that
no genuine issues of material fact remain regarding whether the
limitations period on appellant’s unjust enrichment claim commenced
when Eldorado Hills received the $1.5 milli@m at a later date when
Eldorado Hills allegedly failed to issue a membership interest to
appellant or repay the money as a loathe district court erred in
granting summary judgment based on the expiration of the statute of
limitation ®
Following remand, on November 4, 2016, Nanyah filed the Second La¥fsiianyah made
numerous factual allegations in its Complaint, all of which focus on the theory that Eldorado and its
principals at the timei ., Carlos Huerta and Sig Rogich) did not issue a membership intarest
December of 2001 exchange for Nanyah’s $1,500,000.00 investment. Specifically, Nanyah
alleged as follows:
¥ “Although Eldorado received the foregoing investment[] from Nanyalkldprado failed to
properly issue membership interests reflective of such investment[] to Nanyah?
¥ The defendants, and each of them, breached the terms of the foregoing agreements hy,

among other thingdailing to provide Nanyah a membership interest in Eldorad&’

5 First. Am. Compl., 1 15, filed Oct. 21, 2013.

6 See generallivlot. for Part. Summ. J., filed July 25, 2014.

7 Order Granting Partial S. Judg. (the “SJ Order”), filed Oct. 1, 2014.

8 February 12, 2016 Order of Reversal and Remand (the “Reversal Order”), attached as Exhibit 1.

° Ex. 1, p. 2 (citations omitted) (emphasis added).

10 The Second Lawsuit was ultimately consolidated with the First Lawsuit. (Notice of Consolidation, filed April
5,2017.)

1 First. Am. Compl., 1 20, filed Oct. 21, 2013 (emphasis added).

2 Id. 1 92(a) (emphasis added).
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¥ “The defendants’ acts intended to and did accomplish the wrongful objective in deceiv]
and depriving Nanyah of its expectations and financial benefitsvesting in Eldorado’s
ownership...”*3
¥ “Nanyah is entitled to specific performance/esting Nanyah with a membership interest

Eldorado as detailed herein**

Although it was unclear to the Nevada Supreme Court in early 2016 whether Nanyah’s claim
based on Eldorado’s alleged failuredoncurrentlyissue a membership interest in exchange for
$1,500,000.00 investment or Eldorado’s alleged failure to pay back a $1,500,000.@ éokater
time, it became clear upon the filing of the Second Lawsuit that Eldorado’s alleged wrongful 3
based on the former—not the latter.

To the extent there remained any doubt, the deposition of Yoav Harlap, Nanyah’s sole
principal, confirmed that his unjust enrichment claim is solely based on Eldorado’s supposed
to concurrentlyissue a membership interest in exchange for its $1,500,000.00 investment.
Specifically, Harlap provided the following testimony:

% “In very simple terms] invested in Eldorado Hills. | am supposed to be part owner of

Eldorado Hills.”*®

¥ “I was assuming that Carlos Huerta will register my rights properly with his partners, S

Rogich and whoever else..!®

% “I sent the money at the time. As far as | recillas supposed to be registered propetty
¥ “Nanyah's rights were 1.5 million of investment back to whenever it was invested that

supposed to be converted into equity’*®

13 Id., 1 106 (emphasis added).

14 Id., 1 140 (emphasis added).

15 Ex. 3 to Mot. for Summ. J., 71:13-15 (emphasis added).
16 Id., 72:10-12.

7 Id., 125:21-22 (emphasis added).

18 Id., 170:6-8 (emphasis added).
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. ARGUMENT

A. An Unjust Enrichment Claim Accrues at the Time it Becomes Inequitable to Retain the

Alleged Benefit, Regardless of Plaintiff’'s Actual or Constructive Knowledge.

As recognized by the Nevada Supreme Court in its Reversal Order, NRS 11.190(2)(c
relevant statute of limitations for an unjust enrichment claim—"[a]n action upon a contract,

obligation or liability not founded upon an instrument in writin.’Unlike numerous other claims

is the

for relief contained within the same chapter, the Nevada Legislature omitted any such discovery rule

from that particular statute of limitations<Compare withNRS 11.190(2)(d) (“...but the cause of

action shall be deemed to accrue when the aggrieved party discovers, or by the exercise of due

diligence should have discovered, the facts constituting the deceptive trade practice”); NRS

11.190(3)(d) (“...but the cause of action in such a case shall be deemed to accrue upon the discove

by the aggrieved party of the facts constituting the fraud or mistak®.”).

The Nevada Supreme Court has not explicitly determined in a published opinion how

olg

when an unjust enrichment claim accrues for the purposes of NRS 11.190(2)(c). The only guidance

this Court has received is the Reversal OrdetAppellant’s claim for unjust enrichment did not

accrue until Eldorado Hills retained $1.5 millimmder circumstances where it was inequitable for

Eldorado Hills to do s@’?? This rule does not reference actual or constructive knowledge of the

claim. While the Nevada Supreme Court determined there were questions of fact regarding accrual

of Nanyah’s unjust enrichment claim, those questions of fact involved whether Nanyah'’s unjust

enrichment claim was based on an investment or a loan, as that particular issue would dictat

became inequitable for Eldorado Hills to retain the $1,500,000.00 (immediately or when the |

19 Ex. 1,p. 2.

20 See Dreyer-Lefevre v. Morissetfi?7 Nev. 1131, 373 P.3d 910, at *2 (July 1, 2011) (“[W]e note that while
Legislature has seen fit to expressly apply the discovery rule to other of causes of action, it is notably absent frg
11 .190(4)(e). Therefore, we conclude that the discovery rule does not apply to a cause of action that NRS 11.1
controls.”) (internal citations omitted).

2 The Reversal Order did cite an opinion discussing the discovery@ak Grove Inv'rs v. Bell & Gossett Co.
99 Nev. 616, 668 P.2d 1075 (1983)); however, that opinion did not involve an unjust enrichment claim. Addition
the Reversal Order does not cidak Grovefor the purpose of attributing a discovery rule to an unjust enrichment g
Instead, it citeDak Grovefor the proposition that it is the movant’s burden on summary judgment to show when
particular claim accrues.

22 Ex. 1, p. 2 (emphasis added).
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should have been paid bacX).

Other jurisdictions have squarely addressed the issue of when an unjust enrichment G
accrues. For good reason, they do not include actual or constructive knowledge in their anal
See, e.g., East-West, LLC v. Rahnta#8 F.Supp.2d 721, 730 (E.D. Va. 2012) (*'The statute of
limitations for unjust enrichment begins to run at the time the unjust enrichment occurred not
party ‘knew or should have known’ of the unjust enrichment.”) (citation omittédymers
Elevator Co. of Oakuville, Inc. v. Hamilto®26 N.E.2d 68, 78 (Ind. Ct. App. 2010) (“We likewise
conclude that where a plaintiff seeks recoupment of money had and received based on payn
made to the defendant, his cause of action accrues at the time the payments are made irresy
his knowledge or discovery of injury.”Nlews World Comm, Inc. v. Thomps8&i8 A.2d 1218, 122
(D.D.C. 2005) (“A claim for unjust enrichment accrues, however, when the enrichment becon
unjust....”). Thus, this Court need not include actual or constructive knowledge in its accrual

analysis here.

B. The Second Lawsuit and Additional Discovery Have Confirmed That Nanyah’s Unjust
Enrichment Claim is Based on an Alleged Failure to Issue a Membership Interest.

As explained above, the Nevada Supreme Court could not determine whether Nanyal
$1,500,000.00 payment was an investment or a loan. Thus, it remanded the case to this Col
order to make that determination. Nanyah’'s Complaint in the Second Lawsuit shows that its
$1,500,000.00 payment wast a loan. To be sure, there are no details regarding interest rate,
interest payments, maturity date, etc. On the contrary, Nanyah’s Complaint clearly maintains
Nanyah should have received a membership interest in Eldaratie timeit invested
$1,500,000.00. When Eldoradiog(, Huerta) allegedly failed to issue that membership interest
Nanyabh, it became inequitable to retain Nanyah’s $1,500,060.00ws, Nanyah'’s claim accrued

December of 2007.

23 Id. (“As Eldorado Hills failed to demonstrate that no genuine issues of material fact remain regarding wih
the limitations period on appellant’s unjust enrichment claim commenced when Eldorado Hills received the $1.5
or at a later date when Eldorado Hills allegedly failed to issue a membership interest to appellant or repay the m
loan, the district court erred in granting summary judgment based on the expiration of the statute of limitation.”),

24 As explained in prior briefing, Eldorado did not retain the $1,500,000.00. Huerta immediately paid it to
(i.e., Go Global) as a “consulting fee.”
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One particular jurisdiction (New York) has analyzed the accrual of an unjust enrichme
claim based upon very similar facts to those alleged here. SpecificaBliatt v. Quest Comm.
Corp,, an investor wired $50,000 for the purchase of preferred stock in 1@B525 A.D.3d 897,
897 (N.Y. App. Div. 2006). The company never issued the stock certificate evidencing the
investment.ld. The investor did not inquire further until 2002, at which time he was told there
no record of his investmentd. He sued for unjust enrichment in 200Rl.

Just like the Reversal Order, the court recognized that an unjust enrichment claim acg
“upon the occurrence of the wrongful act giving rise to a duty of restitutiomd”at 898 (citations
omitted). The Court reasoned that the accrual date was when the money was wired and the
certificate was not issuedpt “when the purported ownership interest was later repudiatedd.
(emphasis added).

Similarly here, assuming Nanyah’s allegations are true, Eldorado’s retention of the
$1,500,000.00 was wrongful when itg,, Huerta) did not concurrently (or soon thereafter) issue
membership interest to Nanyah in exchange for payment. In December of 2007 and early 20
Nanyah could have sued regarding Eldoradbés,(Huerta’s) alleged failure to issue its members
interest. At a minimum, the claim accrued by the time Nanyah was listed as “potential claimar
October of 2008. If Nanyah did not have a claim at that time, why would it be listed as a “potg¢
claimant?®> Either way, the claim is barred by NRS 11.190(2§&).

I
I
I
I
I

25 Ex. 2 to Mot., Recital A; Exhibit A.

26 Even assuming that NRS 11.190(2)(c) requires actual or constructive knowledge, it strains credulity to
that Nanyah was not aware that it did not receive its membership interest in 2007 and 2008. It would have rece
1's each and every year if it were a member. It would have received other evidence of its ownership interest. E
Nanyah did not know it did not receive a membership interest, for the reasons set forth in the Motion for Summa
Judgment, it certainlghould haveknown as a “sophisticated investor.SéeMot. for Summ. J., 4:3, filed Feb. 23,
2018.)
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IV.  CONCLUSION
For the foregoing reasons, as well as the reasons contained within the Motion for Summary
Judgment, summary judgment should be entered against Nanyah and in favor of the Eliades

Defendants with respect to any and all claims against the Eliades Defendants.

DATED this 5th day of March, 2018.
BAILEY ™KENNEDY

By: /s/ Joseph A. Liebman
DENNIS L. KENNEDY
JOSEPHA. LIEBMAN

Attorneys forDefendants

PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADO HILLS, LLC
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CERTIFICATE OF SERVICE

| certify that | am an employee of BAILEYNKENNEDY and that on the 5th day of March,
2018, service of the foregoifQEFENDANTS PETER ELIADES, INDIVIDUALLY AND AS
TRUSTEE OF THE ELIADES SURVIVOR TRUST OF 10/30/08, ELDORADO HILLS, LLC,
AND TELD, LLC’S JOINDER TO MOTION FOR SUMMARY JUDGMENT  was made by
mandatory electronic service through the Eighth Judicial District Court’s electronic filing system
and/or by depositing a true and correct copy in the U.S. Maill, first class postage prepaid, and

addressed to the following at their last known address:

MARK G. SIMONS, EsQ. Email: mark@mgsimonslaw.cc
SIMONS LAW, PC

6490 So. McCarran Blvd., #20 Attorneys for Plaintiff

Reno, NV 8950 NANYAH VEGAS, LLC
SAMUEL S.LIONEL, ESQ. Email: slionel@fclaw.cor

FENNEMORE CRAIG, P.C.

300 S. Fourth Street, Suite 1400 Attorneys for Defendant

Las Vegas, NV 89101 SIG ROGICH aka SIGMUND
ROGICH, Individually and as
Trustee of THE ROGICH FAMILY
IRREVOCABLE TRUST, and
IMITATIONS, LLC

CHARLESE. (“CJ”) BARNABI JR. Email: cj@cohenjohnson.cc
COHEN JOHNSON PARKER

EDWARDS Attorneys for Plaintiffs

375 E. Warm Springs Road, Suite 104CARLOS A. HUERTA,

Las Vegas, NV 89119 individually and as Trustee of THE

ALEXANDER CHRISTOPHER
TRUST, and GO GLOBAL, INC

/s/ Sharon L. Murnane
Employee of BAILEY ™KENNEDY

PagelOof 10




EXHIBIT 1












Reception

From: efilingmail@tylerhost.net

Sent: Monday, March 05, 2018 4:21 PM

To: BKfederaldownloads

Subject: Notification of Service for Case: A-13-686303-C, Carlos Huerta, Plaintiff(s)vs.Eldorado

Hills LLC, Defendant(s) for filing Service Only, Envelope Number: 2226672

Notification of Service
! Case Number: A-13-686303-C
s Case Style: Carlos Huerta, Plaintiff(s)vs.Eldorado

Hills LLC, Defendant(s)
Envelope Number: 2226672

This is a notification of service for the filing listed. Please click the link below to retrieve the submitted
document.

Filing Details

Case Number A-13-686303-C

Case Style Carlos Huerta, Plaintiff(s)vs.Eldorado Hills LLC, Defendant(s)
Date/Time Submitted 3/5/2018 4:18 PM PST
Filing Type Service Only
Defendants Peter Eliades, individually and as Trustee of The Eliades
Filing Description Survivor Trust of 10/30/08, Eldorato Hills, LLC, and Teld, LLC's
Joinder to Motion for Summary Judgment
Filed By Sharon Murnane

Nanyah Vegas LLC:

Mark Simons (mark@mgsimonslaw.com)

Peter Eliades:

Joseph Liebman (jliebman@baileykennedy.com)

Service Contacts
Dennis Kennedy (dkennedy@baileykennedy.com)

Bailey Kennedy, LLP (bkfederaldownloads@baileykennedy.com)

Other Service Contacts not associated with a party on the case:

Samuel Lionel . (slionel@fclaw.com)

1



H Johnson (calendar@cohenjohnson.com)

CJ Barnabi (cj@cohenjohnson.com)

Erica Rosenberry (erosenberry@fclaw.com)

Mark Simons (mark@mgsimonslaw.com)

Document Details

Served Document Download Document

This link is active for 7 days.
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