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DISTRICT COURT
CLARK COUNTY, NEVADA

CARLOS A. HUERTA, an individual;
CARLOS A. HUERTA as Trustee of THE
ALEXANDER CHRISTOPHER TRUST, a
Trust established in Nevada as assignee of
interests of GO GLOBAL, INC., a Nevada
Corporation; NANYAH VEGAS, LLC, A
Nevada limited liability company,

Plaintiffs,
vs.

SIG ROGICH aka SIGMUND ROGICH as
Trustee of The Rogich Family Irrevocable
Trust; ELDORADO HILLS, LLC, a Nevada
limited liability company; DOES I-X; and/or
ROE CORPORATIONS I-X, inclusive,

Defendants.
_______________________________________
NANYAH VEGAS, LLC, a Nevada limited
liability company,

Plaintiff,
vs.

TELD, LLC, a Nevada limited liability
company; PETER ELIADES, individually and
as Trustee of The Eliades Survivor Trust of
10/30/08; SIGMUND ROGICH, individually
and as Trustee of The Rogich Family
Irrevocable Trust; IMITATIONS, LLC, a
Nevada limited liability company; DOES I-X;
and/or ROE CORPORATIONS I-X, inclusive,

Defendants.

Case No. A-13-686303-C
Dept. No. XXVII

DEFENDANTS PETER ELIADES,
INDIVIDUALLY AND AS TRUSTEE OF
THE ELIADES SURVIVOR TRUST OF
10/30/08, ELDORADO HILLS, LLC,
AND TELD, LLC’S: (1) REPLY IN
SUPPORT OF THEIR JOINDER TO
MOTION FOR SUMMARY
JUDGMENT; AND (2) OPPOSITION
TO NANYAH VEGAS, LLC’S
COUNTERMOTION FOR SUMMARY
JUDGMENT AND FOR N.R.C.P. 56(F)
RELIEF

Hearing Date: 4/18/18
Hearing Time: 9:00 A.M.

CONSOLIDATED WITH:

Case No. A-16-746239-C

RIS (CIV)
DENNIS L. KENNEDY

Nevada Bar No. 1462
JOSEPH A. LIEBMAN

Nevada Bar No. 10125
BAILEYKENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
JLiebman@BaileyKennedy.com

Attorneys for Defendants PETE ELIADES, THE
ELIADES SURVIVOR TRUST OF 10/30/08,
TELD, LLC and ELDORADO HILLS, LLC

Case Number: A-13-686303-C

Electronically Filed
4/11/2018 3:57 PM
Steven D. Grierson
CLERK OF THE COURT
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DEFENDANTS PETER ELIADES, INDIVIDUALLY AND AS TRUSTEE OF THE
ELIADES SURVIVOR TRUST OF 10/30/08, ELDORADO HILLS, LLC, AND TELD,

LLC’S: (1) REPLY IN SUPPORT OF THEIR JOINDER TO MOTION FOR SUMMARY
JUDGMENT; AND (2) OPPOSITION TO NANYAH VEGAS, LLC’S COUNTERMOTION

FOR SUMMARY JUDGMENT AND FOR N.R.C.P. 56(F) RELIEF

Defendants Peter Eliades, individually (“Eliades”) and as Trustee of The Eliades Survivor

Trust of 10/30/08 (the “Eliades Trust”), Eldorado Hills, LLC (“Eldorado”), and Teld, LLC (“Teld”)

(collectively, the “Eliades Defendants”) hereby file their Reply in Support of their Joinder to

Sigmund Rogich, individually and as Trustee of The Rogich Family Irrevocable Trust (the “Rogich

Trust”), and Imitations, LLC’s (collectively, the “Rogich Defendants”) Motion for Summary

Judgment (the “Joinder”). Additionally, the Eliades Defendants oppose Nanyah Vegas, LLC’s

(“Nanyah”) Countermotion for Summary Judgment and for N.R.C.P. 56(f) relief.

This Reply/Opposition is based on the following Memorandum of Points of Authorities, the

exhibits attached hereto and to the related briefs, and any oral argument heard by the Court.

DATED this 11th day of April, 2018.

BAILEYKENNEDY

By: /s/ Joseph A. Liebman
DENNIS L. KENNEDY

JOSEPH A. LIEBMAN

Attorneys for Defendants
PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADO HILLS, LLC
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

A. Reply in Support of Joinder.

Nanyah’s longwinded Opposition is significant not for what it says, but what it does not say.

Nanyah failed to rebut Eldorado’s legal authority showing that the discovery rule is irrelevant to

accrual of an unjust enrichment claim. Instead, Nanyah indolently cited the law of the case doctrine

and argued that the Nevada Supreme Court’s February 12, 2016 Order of Reversal and Remand (the

“Reversal Order”) precludes this Court from ruling on accrual of its unjust enrichment claim. The

Nevada Supreme Court did no such thing. In fact, it did the exact opposite, providing guidance on

the appropriate accrual rule (i.e., once it becomes inequitable for the defendant to retain the alleged

benefit) and remanding the case to this Court to determine that precise issue. Since that time,

Nanyah’s November 4, 2016 Complaint, Yoav Harlap’s (Nanyah’s sole principal) testimony, and

Nanyah’s admissions in their Opposition/Countermotion definitively demonstrate that its unjust

enrichment claim accrued in December of 2007 when Eldorado supposedly failed to concurrently

issue a membership interest to Nanyah in exchange for its $1,500,000.00 investment. Nanyah’s

unjust enrichment claim was filed over five years later in violation of NRS 11.190(2)(c) and must

be dismissed.

The remainder of Nanyah’s Opposition is focused on the arguments contained within the

Rogich Defendants’ Motion for Summary Judgment (the “SJ Motion”). In the interests of brevity,

the Eliades Defendants will allow the Rogich Defendants to fully address those issues. However,

since many of those claims were concurrently asserted against the Eliades Defendants who have

joined the SJ Motion, they would be remiss not to point out the absurdity of some of Nanyah’s

arguments. For example, Nanyah alleges that the Rogich Trust and the Eliades Trust committed a

fraudulent transfer “within the meaning of Nevada’s Uniform Fraudulent Transfer Act.”1 Yet, after

the Rogich Defendants showed that Nanyah’s fraudulent transfer claim was extinguished by NRS

112.230(a), Nanyah paradoxically claimed that a transfer did not occur under Nevada’s Uniform

1 Compl., Case No. A-16-746239-C, ¶ 125.
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Fraudulent Transfer Act. If a transfer did not occur, how did Nanyah plead a fraudulent transfer

claim in the first place? In any event, the undisputed facts show that Rogich did transfer its

Eldorado ownership to the Eliades Trust in August of 2012 and that Nanyah discovered the transfer

that very same year.2 Therefore, Nanyah is time-barred from pursuing a fraudulent transfer claim.

As another example, Nanyah illogically argues that it gets the benefit of the 10 year statute of

limitations under NRS 104.3118(2).3 Chapter 104, Article 3 governs negotiable instruments, which

must be in writing under NRS 104.3103(h) (definition of a “promise”). Nanyah’s claim that it

invested $1,500,000.00 in exchange for a membership interest in Nanyah is neither a negotiable

instrument nor in writing, and therefore, NRS 104.3118(2) does not apply to any of Nanyah’s

claims.

Accordingly, the SJ Motion and the Joinder should be granted in their entirety and summary

judgment should be entered in favor of the Eliades Defendants, dismissing each and every claim

asserted by Nanyah in Case Nos. A-13-686303-C and A-16-746239-C.

B. Opposition to Nanyah’s Countermotion for Summary Judgment and for N.R.C.P. 56(f)
Relief.

Despite this Court’s admonition that it does not consider dispositive motions via

countermotion because of due process concerns, Nanyah brazenly filed a multifaceted

Countermotion seeking three forms of dispositive relief. Irrespective of the multiple procedural

issues with the Countermotion (e.g., exceeding the page limit), it is also substantively incorrect for

numerous reasons. First, Nanyah does not have a pending claim for an implied-in-fact contract and

it is too late to amend its pleadings. Second, Nanyah did not provide sufficient evidence of the

obligations making up this supposed implied-in-fact contract. Third, Nanyah failed to show the

absence of a genuine issue of material fact with respect to its claim that it invested $1,500,000.00 in

Eldorado, as ample documentary evidence shows it actually invested in Canamex Nevada, LLC (one

of Carlos Huerta’s other entities). Fourth, Nanyah’s argument that it is a third-party beneficiary does

2 As addressed further below, Eldorado’s Amended and Restated Operating Agreement clearly states that a
membership certificate is unnecessary to transfer an Eldorado membership interest.

3 Nanyah cites NRS 114.3118(2), a statute which does not exist. (Opp’n/Ctrmot., 28:26.) The Eliades
Defendants presume Nanyah intended to cite NRS 104.3118(2).
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not apply to the Eliades Defendants because none of the contracts at issue obligate any of the

Eliades Defendants to provide anything to Nanyah.

Finally, Nanyah’s request under N.R.C.P. 56(f) for additional discovery regarding alleged

membership certificates must be denied. Pursuant to the Amended and Restated Operating

Agreement, a membership certificate was unnecessary for the Rogich Trust to transfer its

membership interest to the Eliades Trust in 2012. The Rogich Trust’s membership interest was

undisputedly transferred in August of 2012 pursuant to the plain language of the Membership

Interest Assignment Agreement, and therefore, the statute of limitations expired regardless of the

existence or non-existence of a membership certificate.

Accordingly, Nanyah’s Countermotion for Summary Judgment and for N.R.C.P. 56(f) relief

should be denied in its entirety.

II. ADDITIONAL FACTS RELEVANT TO THE JOINDER AND COUNTERMOTION

A. Nanyah Repeatedly Confirms That its Unjust Enrichment Claim is Solely Based on
Eldorado’s Failure to Concurrently Issue a Membership Interest.

In their Joinder, the Eliades Defendants set forth numerous allegations contained within

Nanyah’s November 4, 2016 Complaint and cited critical testimony from Mr. Harlap’s deposition

which conclusively prove that Nanyah’s unjust enrichment claim is solely based on Eldorado’s (i.e.,

Huerta’s) alleged failure to concurrently issue a membership interest in exchange for Nanyah’s

$1,500,000.00 investment. To the extent there remained any doubt about the basis of Nanyah’s

unjust enrichment claim, its Opposition/Countermotion seals the deal. Specifically, Nanyah made

the following statements therein.

 “At the time of Nanyah’s investment into Eldorado, Eldorado failed to properly issue

Nanyah its membership interest….”4

 “Mr. Harlap’s testimony was absolutely crystal clear that he invested $1.5 million into

Eldorado, was promised a membership interest and defendants have not honored that

commitment.”5

4 Opp’n/Countermot., 6:11-13 (emphasis added).

5 Id., 21: n. 23 (emphasis added).
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 “Nanyah invested $1.5 million into Eldorado to be a member in that entity.”6

 “Eldorado never gave Nanyah anything in exchange for taking Nanyah’s money even though

Nanyah was entitled to receive a membership interest in Eldorado.”7

 “Nanyah had a claim to a membership interest….”8

 “The evidence is undisputed that Nanyah paid $1.5 million in cash to Eldorado as a capital

contribution to be a member in that entity.”9

 “Nanyah invested $1.5 million into Eldorado in exchange for a membership interest.”10

 “However, due to Eldorado’s oversight, Eldorado never issued a membership interest to

Nanyah.”11

In a feeble attempt to prove its case against the Rogich Defendants and Eliades Defendants, Nanyah

instead conclusively showed that its unjust enrichment claim accrued at the time of Eldorado’s

alleged failure to concurrently provide a membership interest in exchange for Nanyah’s

$1,500,000.00 investment.

B. None of the Eliades Defendants, Including Eldorado, Were Obligated to Nanyah Under
Any of the Purchase Agreements.

Nanyah’s Opposition/Countermotion are replete with inaccurate characterizations of the

language of the Purchase Agreements, all in a misguided effort to sue the Eliades Defendants for a

$1,500,000.00 investment made approximately one year before the Eliades Defendants had any

involvement with Eldorado.12 Eldorado was originally comprised of Go Global, Inc. (100% owned

6 Id., 31:8-9 (emphasis added).

7 Id., 31:10-12 (emphasis added).

8 Id., 32:4-5 (emphasis added).

9 Id., 45:22-24 (emphasis added).

10 Id., 50:16-17 (emphasis added).

11 Id., 50:22-23 (emphasis added).

12 The “Purchase Agreements” include the October 30, 2008 Purchase Agreement between Go Global, Carlos
Huerta, and the Rogich Trust (Ex. 2 to Mot.), the October 30, 2008 Membership Interest Purchase Agreement between
the Rogich Trust, Teld, Go Global and Huerta (Ex. 4 to Mot.), the October 30, 2008 Amended and Restated Operating
Agreement between the Rogich Trust, the Flangas Trust, and Teld (Ex. 6 to Mot.), and the January 1, 2012 Membership
Interest Assignment Agreement between the Rogich Trust and the Eliades Trust (Ex. 7 to Mot.).
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by Carlos Huerta) and the Rogich Trust.13 At Huerta’s urging, Nanyah supposedly made a

$1,500,000.00 investment in December of 2007.14 The Eliades Defendants (more specifically Teld)

did not invest in Eldorado until October of 2008, approximately 10 months later.15

Regardless of Nanyah’s arguments to the contrary, none of the Purchase Agreements state

that Eldorado, Teld, Eliades, or the Eliades Trust agreed to pay Nanyah $1,500,000.00 or issue it a

membership interest. On the contrary, the Purchase Agreements state that the Rogich Trust agreed

to negotiate with Nanyah (amongst others) to attempt to resolve its existing claim.16 Notably, the

Rogich Trust—not Eldorado, Teld, Eliades, nor the Eliades Trust—agreed to be solely responsible

for Nanyah’s claim. In fact, the Purchase Agreements require the Rogich Trust to fully defend and

indemnify the Eliades Defendants with respect to any such claim.

Specifically, the Purchase Agreements state as follows:

 October 30, 2008 Purchase Agreement between Go Global, Carlos Huerta, and the Rogich

Trust:17

 “[Go Global and Huerta] owns a membership interest … in Eldorado Hills, LLC …

equal or greater than thirty-five percent and which may be as high as forty-nine and

forty-four one hundredths (49.44%) of the total ownership interests in the Company.

Such interest, as well as the ownership interest currently held by [the Rogich Trust],

may be subject to certain potential claims of those entities set forth and attached

hereto in Exhibit ‘A’ and incorporated by this reference (‘Potential Claimants’). [The

Rogich Trust] intends to negotiate such claims with [Go Global and Huerta’s]

assistance so that such claimants confirm or convert the amounts set forth beside the

name of each said claimants into non-interest bearing debt, or an equity percentage to

13 Ex. 8 to Opp’n/Ctrmot., Ex. A (NAN_000544) (“The members, Go Global, Inc. and The Rogich Family
Irrevocable Trust will each hold their operating addresses as: 3980 Howard Hughes Pkwy, Suite 550, Las Vegas, NV
89109, and will retain 50.00% of all Membership Rights, Equity, and Interests within The Company….”).

14 Compl., Case No. A-16-746239-C, ¶ 17.

15 Ex. 4 to Mot.

16 As explained below, the claim had already accrued for statute of limitations purposes, and the Purchase
Agreements recognize that.

17 None of the Eliades Defendants (including Eldorado) are parties to the October 30, 2008 Purchase Agreement.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page 8 of 28

be determined by [the Rogich Trust] after consultation with [Go Global and Huerta]

as desired by [Go Global and Huerta], with no capital calls for monthly payments,

and a distribution in respect of their claims in amounts from the one-third (1/3rd)

ownership interest in [Eldorado] retained by [the Rogich Trust].”18

 [Go Global and Huerta], however, will not be responsible to pay the Exhibit A

Claimants their percentage or debt. This will be [the Rogich Trust’s] obligation,

moving forward….”19

 October 30, 2008 Membership Interest Purchase Agreement between the Rogich Trust,

Teld, Go Global and Huerta:20

 “[The Rogich Trust] is the owner, beneficially and of record, of the Membership

Interest, free and clear of all liens, encumbrances, security agreements, equities,

options, claims, charges, and restrictions, and [Teld] will receive at Closing good and

absolute title thereto free of any liens, charges or encumbrances thereon.”21

 “[The Rogich Trust] shall defend, indemnify, and hold [Teld] harmless from any and

all the claims of Eddyline Investments, LLC, Ray Family Trust, Nanyah Vegas, LLC,

and Antonio Nevada, LLC, each of whom invested or otherwise advances the funds,

plus certain possible claimed accrued interest.”22

 “It is the current intention of [the Rogich Trust] that such amounts be confirmed or

converted to debt, with no obligation to participate in capital calls or monthly

payments, a pro-rata distribution at such time as [Eldorado’s] real property is sold or

otherwise disposed of. Regardless of whether this intention is realized, [the Rogich

Trust] shall remain solely responsible for any claims by the above referenced

18 Ex. 2 to Mot., Recital A (emphasis added).

19 Id., § 4 (emphasis added).

20 Eldorado and the Eliades Trust are not parties to the October 30, 2008 Membership Interest Purchase
Agreement. Further, Eliades was only a limited party for the sole purpose of guaranteeing Eldorado’s pending bank
loan. (Ex. 4 to Mot., § 8(b).)

21 Id., § 4(a) (emphasis added).

22 Id., § 8(c) (emphasis added).
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entities set forth in this section above.”23

 “The ‘pro-rata distributions’ hereinabove referenced shall mean equal one-third

shares pursuant to the ownership set forth in Section 3 above, provided, that any

amounts owing to those entities set forth on Exhibit ‘D,’ or who shall otherwise claim

an ownership interest based upon contributions or advances directly or indirectly to

[Eldorado] made prior to the date of this agreement, shall be satisfied solely by [the

Rogich Trust].”24

 “The parties agree that [the Rogich Trust] may transfer [the Rogich Trust’s]

ownership interest in [Eldorado] to one or more of the entities set forth in Exhibit ‘D’

to satisfy any claims such entity may have.”25

 “[The Rogich Trust] confirms that certain amounts have been advanced to or on

behalf of [Eldorado Hills] by certain third parties, as referenced in Section 8 of the

Agreement. [The Rogich Trust] shall endeavor to convert the amounts advanced into

non-interest bearing promissory notes for which [the Rogich Trust] shall be

responsible. Regardless of whether the amounts are so converted, [the Rogich Trust]

shall defend, indemnify and hold harmless [Eldorado] and its members for any

claims by the parties listed below, and any other party claiming interest in [Eldorado]

as a result of transactions prior to the date of this Agreement against [Eldorado] or its

Members. …

3. Nanyah Vegas, LLC (through Canamex Nevada, LLC) $1,500,000.00.”26

 October 30, 2008 Amended and Restated Operating Agreement between the Rogich Trust,

the Flangas Trust, and Teld:27

 “The Rogich Trust will retain a one-third (1/3rd) ownership interest in [Eldorado]

23 Id., § 8(c)(i) (emphasis added).

24 Id., § 8(c)(ii) (emphasis added).

25 Id., § 8(g).

26 Id., Exhibit D (emphasis added).

27 Eldorado, Eliades, and the Eliades Trust are not parties to the Amended and Restated Operating Agreement.
(Ex. 6 to Mot.)
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(subject to certain possible dilution or other indemnification responsibilities assumed

by the Rogich Trust in the Purchase Documents).”28

 “The Rogich trust shall indemnify and hold the Flangas Trust and Teld harmless from

and against the claims of any individuals or entities claiming to be entitled to a share

of profits and losses other than the Rogich Trust, the Flangas Trust and Teld, so as not

to diminish the one-third (1/3rd) participation in profits and losses by each of the

Flangas Trust and Teld.”29

 January 1, 2012 Membership Interest Assignment Agreement between the Rogich Trust

and the Eliades Trust:30

 “Rogich has acquired a forty percent (40%) interest in Eldorado Hills, LLC, a Nevada

limited-liability company … as of the date hereof… (Within the Rogich 40% is a

potential 1.12% interest of other holders not of formal record with Eldorado).”31

 “Rogich has not, other than as previously stated, transferred, sold, conveyed or

encumbered any of his Forty Percent (40%) to any other person or entity prior to this

Agreement, except for the potential claims of .95% held by The Robert Ray Family

Trust and .17% held by Eddyline Investments, L.L.C.”32

*******

These various Purchase Agreements explicitly prove that to the extent there were any

contractual obligations owed to Nanyah, they were owed by the Rogich Trust and the Rogich Trust

alone. In fact, even Nanyah admits that its Eldorado membership interest was supposed to come

from the Rogich Trust rather than from Eldorado.33 Further, the January 1, 2012 Membership

28 Id., Recital B (emphasis added).

29 Id., § 4.1(a).

30 Eldorado, Teld, and Eliades are not parties to the January 1, 2012 Membership Interest Assignment Agreement.
(Ex. 7 to Mot.)

31 Ex. 7 to Mot., Recital A.

32 Id., § 3(c).

33 Opp’n/Ctrmot., 18:17-20 (“Based on the terms of the original Purchase Agreement, the Membership Interest
Purchase Agreements and the Eldorado Amended Operating Agreement, Nanyah’s membership interest would come
from part of the Rogich Trust’s membership interest rather than Eldorado issuing an additional membership
interest.”) (emphasis added).



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page 11 of 28

Interest Assignment Agreement does not contain any language supporting Nanyah’s conclusory

rhetoric that the Eliades Trust assumed the Rogich Trust’s contractual obligations to Nanyah.34 On

the contrary, the only claimants referenced in that particular agreement are The Robert Ray Family

Trust and Eddlyline Investments, LLC—not Nanyah.35 There is no contractual basis under any of

these Purchase Agreements for Nanyah to seek any type of relief from Eldorado, Teld, Eliades, or

the Eliades Trust.

C. The Relevant Documents Indicate That Nanyah’s $1,500,000.00 Investment Was
Intended for Canamex Nevada, LLC—Not For Eldorado.

The Purchase Agreements include the following caveat with respect to Nanyah’s

$1,500,000.00 investment: “through Canamex Nevada, LLC.”36 Canamex Nevada, LLC

(“Canamex”) was a separate entity owned by Go Global which intended to acquire property adjacent

to Eldorado and combine them.37 The following evidence also indicates that Nanyah’s

$1,500,000.00 payment was an investment in Canamex (which was never successful)—not in

Eldorado.

 On June 3, 2007, Huerta e-mailed Harlap: “[P]lease visit the website

(www.CanaMexNevada.com) for the project that we spoke about and let either Jacob or

myself know your level of interest in investing. I’ve been making some more progress with

the development over the past few weeks and am very excited about the potential.”38

 On June 7, 2007, Harlap e-mailed Huerta: “As for the investment I see myself allocating $1.5

34 Id., 19:15-19.

35 Nanyah impliedly argues that the Rogich Trust’s alleged obligation under the Purchase Agreements attached to
the Rogich Trust’s membership interest, and therefore, when the Eliades Trust purchased that membership interest, it
assumed that obligation. Again, Nanyah has not cited any legal authority for this conclusion, nor has it cited any
language in the Purchase Agreement showing that this so-called obligation attached to the Rogich Trust’s obligation
through a security interest. Even if it did, there are questions of fact regarding the Eliades Trust’s status as a Protected
Purchaser under NRS 104.8303. (See Def. Peter Eliades’, as Trustee of the Eliades Survivor Trust of 10/30/08,
Responses to Nanyah Vegas, LLC’s Second Set of Interrogatories, 3:11-21, attached as Exhibit 1-A.)

36 See, e.g., Ex. 2 to Mot., Exhibit A.

37 Canamex Articles of Organization, attached as Exhibit 1-B; see also Nanyah Vegas, LLC N.R.C.P. 30(b)(6)
Dep. Trans., 13:9-14:3, attached as Exhibit 1-C.

38 (Attached as Exhibit 1-D., NAN_000234-36.) Any documents beginning with the prefix “NAN_” were
produced by Nanyah and are therefore self-authenticating. See Anand v. BP West Coast Prods., LLC, 484 F.Supp.2d
1086, 1092 n.11 (C.D. Cal 2007) (“Documents produced in response to discovery requests are admissible on a motion
for summary judgment since they are self-authenticating and constitute the admissions of a party opponent.”).



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page 12 of 28

million U.S. money for it.”39

 On December 3, 2007, Huerta organized Canamex by filing the Articles of Organization.40

 On December 4, 2007, Huerta provided wiring instructions to Harlap for Nanyah’s

$1,500,000.00 investment: “Bank Account Name: CanaMex Nevada, LLC, Bank Contact

Name: Melissa Dewindt.”41

 On December 4, 2007, Huerta opened a bank account in the name of Canamex at Nevada

State Bank with a $3,000.00 deposit.42

 On December 6, 2007, Harlap’s $1,500,000.00 investment was deposited into Canamex’s

bank account at Nevada State Bank.43

 On December 7, 2017, Summer Rellamas, a Go Global employee, emailed Harlap thanking

him for “your recent investment into Canamex Nevada, LLC.”44

 Over the next several months, Go Global (i.e., Huerta and/or Rellamas) continuously

provided Harlap (i.e., Nanyah) with updates on Canamex.45

 On April 12, 2008, Go Global sent Harlap a 2007 K-1 reflecting Nanyah’s ownership in

Canamex. Specifically, it confirmed that Nanyah had invested $1,500,000.00 and owned

99% of Canamex.46 Nanyah continued to receive K-1s from Canamex on an annual basis.47

///

///

///

///

39 Id.

40 Ex. 1-B.

41 Attached as Exhibit 1-E, NAN_000241-45.

42 Attached as Exhibit 1-F, NAN_000392-93.

43 Id.

44 Attached as Exhibit 1-G, NAN_000248-49.

45 Attached as Exhibit 1-H, NAN_000250-51; Attached as Exhibit 1-I, NAN_000256-64; Attached as Exhibit 1-J,
NAN_000265-68.

46 Attached as Exhibit 1-K, NAN_000269-72.

47 Attached as Exhibit 1-L, NAN_000389-91.
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III. ARGUMENT RELATING TO JOINDER

A. Nanyah’s Unjust Enrichment Claim is Barred by NRS 11.190(2)(c).

As set forth in the Joinder, the Nevada Supreme Court has determined the appropriate accrual

rule for an unjust enrichment claim. Specifically, an unjust enrichment claim accrues under NRS

11.190(2)(c) when retention of the benefit becomes inequitable.48 Actual or constructive knowledge

of the potential claim (i.e., the discovery rule) is omitted from the Nevada Supreme Court’s

accrual rule.49

The Nevada Supreme Court’s accrual rule is also consistent with the language of the statute,

which explicitly omits a discovery rule. NRS 11.190(2)(c). The Nevada Supreme Court recently

held that the discovery rule was irrelevant when a similar statute of limitations did not include any

such language. See, e.g., Dreyer-Lefevre v. Morissette, 127 Nev. 1131, 373 P.3d 910, at *2 (July 1,

2011) (“[W]e note that while the Legislature has seen fit to expressly apply the discovery rule to

other causes of action, it is notably absent from NRS 11.190(4)(e). Therefore, we conclude that the

discovery rule does not apply to a cause of action that NRS 11.190(4)(e) controls.”) (internal

citations omitted).50 Further, the Nevada Supreme Court’s accrual rule is consistent with numerous

other jurisdictions, which outright rejected a discovery rule for the purposes of an unjust enrichment

claim. See, e.g., East-West, LLC v. Rahman, 873 F.Supp.2d 721, 730 (E.D. Va. 2012) (“‘The statute

of limitations for unjust enrichment begins to run at the time the unjust enrichment occurred not

when a party ‘knew or should have known’ of the unjust enrichment.’”) (citation omitted); Elliott v.

Quest Comm. Corp. 25 A.D.3d 897, 898 (N.Y. App. Div. 2006) (“In this regard, we simply disagree

with Supreme Court’s analysis that the funds rightfully received by Phoenix in 1995 did not become

48 Reversal Order, Ex. 1 to Joinder (“Appellant’s claim for unjust enrichment did not accrue until Eldorado Hills
retained $1.5 million under circumstances where it was inequitable for Eldorado Hills to do so.”).

49 Id.

50 Nanyah relies primarily on Petersen v. Bruen for application of a discovery rule. (Opp’n/Ctrmot., 26:16-27:11.)
The Petersen case, which dealt with a claim for child abuse, could not be more different from Nanyah’s claim for unjust
enrichment. Further, the Petersen Court actually rejected a discovery rule for child abuse claims because the
legislature had not codified one. Instead, recognizing the policy rationale for allowing certain child abuse victims to be
able to pursue these claims once they reach adulthood, the Nevada Supreme Court provided a narrow exception to the
statute of limitations which allowed time-barred claims to go forward if there was clear and convincing evidence of
abuse. Petersen v. Bruen, 106 Nev. 271, 281-82, 792 P.2d 18, 25 (1990). Those underlying policies clearly do not apply
to Nanyah’s claim for unjust enrichment.
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wrongfully retained until plaintiff’s purported ownership interest was actually repudiated.”).

1. The Law of the Case Doctrine Does Not Preclude This Court From Ruling on Accrual
of Nanyah’s Unjust Enrichment Claim.

Instead of addressing the legal authority above, Nanyah simply mentions the law of the case

doctrine and concludes that this Court cannot rule on the accrual of its unjust enrichment claim.

Nonsense. “The law-of-the-case doctrine provides that when an appellate court decides a principle

or rule of law, that decision governs the same issues in subsequent proceedings in that case.” Dictor

v. Creative Mgmt. Serv., LLC, 126 Nev. 41, 44, 223 P.3d 332, 334 (2010). That being said, “the

doctrine does bar the court from hearing and adjudicating issues not previously decided….” Id.

The Nevada Supreme Court did not decide when Nanyah’s unjust enrichment claim accrued.

Instead, the Nevada Supreme Court set forth the relevant accrual rule, and directed this Court to

decide when Nanyah’s unjust enrichment claim accrued under that particular rule. Specifically, it

instructed this Court to determine whether Nanyah’s $1,500,000.00 payment was an investment or a

loan. The law of the case ‘“doctrine only applies to issues previously determined, not to matters left

open by the appellate court.’” D.R. Horton v. Betsinger, 130 Nev. Adv. Op. 84, 335 P.3d 1230,

1232 n. 4 (2014) (citation omitted). That is precisely what the Joinder seeks to do—have this Court

decide an issue left open by the Nevada Supreme Court (i.e., the accrual of the unjust enrichment

claim).

If anything, the law of the case doctrine precludes Nanyah’s argument that the discovery rule

may be used to toll accrual of its unjust enrichment claim, because the Nevada Supreme Court

made no such holding in its Reversal Order. See Hsu v. Cty. of Clark, 123 Nev. 625, 629-30, 173

P.3d 724, 728 (2007) (“‘When an appellate court states a principle or rule of law necessary to a

decision, the principle or rule becomes the law of the case and must be followed throughout its

subsequent progress….’”) (citation omitted). But it certainly does not preclude the relief sought by

the Joinder. It also does not preclude the relief sought in the SJ Motion, which addresses numerous

other claims for relief that were not yet at issue at the time of the Reversal Order.
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2. The Undisputed Evidence Now Confirms That Nanyah’s Unjust Enrichment Claim is
Solely Based on Eldorado’s Alleged Failure to Issue a Membership Interest in
December of 2007.

As set forth above and in the Joinder, it is now undisputed that Nanyah’s unjust enrichment

claim is based on the theory that Nanyah invested $1,500,000.00 in exchange for a membership

interest in Eldorado. In Nanyah’s own words:

Mr. Harlap’s testimony was absolutely crystal clear that he invested
$1.5 million into Eldorado, was promised a membership interest and
defendants have not honored that commitment.51

Pursuant to the accrual rule set forth by the Nevada Supreme Court in the Reversal Order, Nanyah’s

unjust enrichment claim accrued when it became inequitable for Eldorado to retain Nanyah’s

$1,500,000.00 payment. Assuming, as Nanyah claims, that Nanyah was entitled to an Eldorado

membership interest in exchange for its $1,500,000.00 investment, it would be immediately

inequitable for Eldorado to retain those funds if Eldorado (i.e., Huerta) did not perform its end of the

alleged bargain. Elliott, 25 A.D.3d at 898 (“Even assuming that the unjust enrichment claim is

legally cognizable under these facts, it clearly accrued in 1995 (when plaintiff wired the money) or,

at the latest, in 1996 (when Phoenix requested additional information and failed to timely issue a

stock certificate.”). Without issuance of the membership interest in 2007 or shortly thereafter,

Eldorado supposedly obtained $1,500,000.00 for nothing.52

Nanyah argues that none of its claims, including unjust enrichment, could have accrued until

Defendants explicitly repudiated and Nanyah knew it was never going to get its membership interest

or get paid back. Wrong. First, as explained above, the discovery rule does not apply. Second,

assuming Nanyah’s allegations are true, it is illogical to argue that Eldorado could retain those funds

for any significant period of time based on the chance that it would issue a membership interest or

pay Nanyah back in the future. Nanyah could have sued for unjust enrichment in 2008 as soon as

the membership interest was not issued, and therefore, the claim had already accrued. Finally, any

argument that Nanyah was just seeking to be paid back its $1,500,000.00 is inconsistent with its

allegations. Because this was an alleged investment and not a loan, Nanyah was not entitled to be

51 Opp’n/Ctrmot., 21: n. 23.

52 As explained in the Joinder, Eldorado did not ultimately retain these funds—Go Global did.
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paid back its investment. Issuance of a membership interest in a corporate entity does not guarantee

repayment of the investment, especially if Eldorado is unsuccessful. Pursuant to the Operating

Agreement, members were entitled to share in the “income, gains, losses, deductions, credit, or

similar items of, and to receive Distributions from, the Company….”53 Further, they were obligated

to make the following investment representation and warranty:

Economic Risk. By reason of each Member’s business and financial
experience, each Member has the capacity to protect such Member’s
interests in connection with the purchase of such Member’s Units and
can bear the economic risk of such Member’s proposed investment,
including the loss of the entire amount of the investment.54

As the Nevada Supreme Court considered in the Reversal Order, because Nanyah’s claim was based

on an investment and not a loan, the accrual date would not be dependent on when Nanyah should be

paid back. It was dependent on when Nanyah should have received its Eldorado membership

interest, and according to Nanyah’s allegations, that was in December of 2007.

The Purchase Agreements are further proof that Nanyah’s unjust enrichment claim already

accrued in December of 2007. They reference Nanyah as a “potential claimant.” They repeatedly

state that the Rogich Trust is going to try to negotiate with Nanyah (amongst others) in order to

resolve its claim. If Nanyah’s claim had not yet accrued, there would be nothing to resolve.

Accordingly, Nanyah’s unjust enrichment claim is extinguished under NRS 11.190(2)(c).

B. Nanyah’s Fraudulent Transfer Claim is Barred by NRS 112.230(a).

According to Nanyah’s November 4, 2016 Complaint, “[t]he conveyances by Rogich Trust to

the Eliades Trust constituted a ‘transfer’ of assets within the meaning of Nevada’s Uniform

Fraudulent Transfer Act (the “UFTA”).”55 Further, Nanyah alleged that the transfer occurred “about

August or September of 2012….”56 Finally, Nanyah alleged that “[i]t was not until December of

2012, that Nanyah discovered that Rogich Trust purported to no longer own any interest in Eldorado

and that Rogich Trust’s interest in Eldorado had been transferred to Teld and/or the Eliades

53 Ex. 8 to Opp’n/Ctrmot., §§ 2.18; 9.1; 17.12.

54 Id., § 17.5 (emphasis added).

55 Compl., Case No. A-16-746239-C, ¶ 125.

56 (Id., ¶ 70.) Nanyah also alleged that “these documents were backdated to January 1, 2012….” (Id.)
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Trust.”57 In sum, Nanyah admits that the Rogich Trust transferred its Eldorado membership

interest to the Eliades Trust in August or September of 2012, and that Nanyah discovered the

transfer a few months later in December of 2012.

As set forth in the SJ Motion, under NRS 112.230(1):

A claim for relief with respect to a fraudulent transfer or obligation
under this chapter is extinguished unless action is brought:

(a) Under paragraph (a) of subsection 1 of NRS 112.180, within 4 years
after the transfer was made or the obligation was incurred or, if later,
within 1 year after the transfer or obligation was or could reasonably
have been discovered by the claimant; [or]

(b) Under paragraph (b) of subsection 1 of NRS 112.180 or subsection
1 of NRS 112.190, within 4 years after the transfer was made or the
obligation was incurred….

Under either subsection, Nanyah’s fraudulent transfer claim expired four years from the transfer

date. Based on Nanyah’s own allegations, the transfer date was in August or September of 2012.

Nanyah’s fraudulent transfer claim was filed on November 4, 2016, and therefore, was

“extinguished” by NRS 122.230(1).

Nanyah should have conceded defeat with respect to its fraudulent transfer claim as it did on

its intentional interference with contract relations claim.58 Instead, Nanyah has now argued—

directly contradicting its own allegations—that its fraudulent transfer claim is not barred because a

transfer did not actually occur in 2012.59 Nanyah claims that “the only support for this contention is

… the defendants’ unsubstantiated contention that the transfer of the Rogich Trust’s membership

interest occurred on or about that date.”60 Wrong. Setting aside the enigma of how a fraudulent

transfer claim can be asserted if a transfer did not actually occur, the fact remains that there is

evidentiary support for the transfer date through Nanyah’s own allegations. See Whittlesea Blue

Cab Co. v. McIntosh, 86 Nev. 609, 611, 472 P.2d 356, 357 (1970) (recognizing that “a pleading

57 Id., ¶ 83.

58 Opp’n/Ctrmot., 30:3-4.

59 Id., 38:23-40:3.

60 Id., 4-7.
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containing an admission is admissible against the pleader….”). Additionally, the January 1, 2012

Membership Interest Assignment Agreement states as follows:

Rogich hereby transfers and conveys the Membership Interest including
all of his rights, title and interest of whatever kind or nature in the
Membership Interest to Eliades, and Eliades hereby acquires the
Membership Interest from Rogich, upon receipt of the Consideration
(as defined herein below) at closing.61

Accordingly, the transfer occurred upon payment of the $682,080.00 set forth in Section 2 of the

Membership Interest Assignment Agreement. Contrary to Nanyah’s contention that the SJ Motion

does not contain proof of the transfer date, it actually includes proof of the $682,080.00 payment.

The date on the check is August 10, 2012, which is consistent with Nanyah’s allegation that the

transfer took place at that time.62

Nanyah further argues that the transfer could not have occurred without issuance of a

membership certificate.63 Yet, the Amended and Restated Operating Agreement explicitly states the

following: “The Company may, but is not required to, issue a certificate to the Members to evidence

the interest.”64 Further, Nanyah’s citation to NRS 112.200(b) is puzzling. Perfection applies to a

security interest under Article 9—not to an investment in an LLC. In fact, under NRS 86.401, a

creditor cannot enforce any type of judgment lien (other than a charging order) on an interest in an

LLC. Accordingly, the transfer occurred pursuant to NRS 112.200(3), which states that “[i]f

applicable law does not permit the transfer to be perfected as provided in subsection 1, the transfer is

made when it becomes effective between the debtor and the transferee.” The Rogich Trust’s transfer

to the Eliades Trust became effective upon payment of the consideration on August 10, 2012.

Therefore, Nanyah’s fraudulent transfer claim was filed more than four years from the transfer date

of August 10, 2012, and is therefore extinguished by NRS 122.230(1).

61 Ex. 7 to Mot., § 1 (emphasis added).

62 Ex. 9 to Mot.

63 Opp’n/Ctrmot., 39:20-23.

64 Ex. 6 to Mot., § 10.2.
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C. The 10 Year Statute of Limitations Under NRS 104.3118(2) Does Not Apply to the
Claims Against the Eliades Defendants.

Nanyah claims that the 10 year statute of limitations under NRS 104.3118(2) is applicable to

all of its pending claims.65 The statute states the following:

[I]f demand for payment is made to the maker of a note payable on
demand, an action to enforce the obligation of a party to pay the note
must be commenced within 6 years after the demand. If no demand for
payment is made to the maker, an action to enforce the note is barred if
neither principal nor interest on the note has been paid for a continuous
period of 10 years.

This statute is contained within Nevada’s version of Article 3 of the Uniform Commercial Code,

which applies only to negotiable instruments. In order to fit within the narrow ambit of Article 3, the

instrument at issue must be negotiable. Astoundingly, Nanyah is arguing that its oral agreement to

invest $1,500,000.00 in exchange for an Eldorado membership interest is “equivalent to a demand

note.” Not only is this argument illogical, it does not conform to any portion of Article 3.

To be sure, NRS 104.3118(2) applies solely to a “note.” “An instrument is a ‘note’ if it is a

promise.” NRS 104.3104(5). Yet, a “promise” is defined as “written undertaking to pay money

signed by the person undertaking to pay.” NRS 104.3103(1)(h) (emphasis added). Harlap

(Nanyah’s sole principal) has confirmed that Nanyah’s claims are based on a verbal agreement.66

Further, as explained above, none of the Purchase Agreements contain an undertaking by any the

Eliades Defendants to pay Nanyah anything.67 Accordingly, with respect to the claims against the

Eliades Defendants, they do not comply with the strictures of Article 3, and NRS 104.3118(2) is

inapplicable.

65 As explained above, Nanyah cites NRS 114.3118, which does not exist. In fact, Chapter 114 no longer exists.
In any event, based on the latter portion of the statute and the tenor of the argument, Nanyah appears to have made a
typographical error and is actually referring to NRS 104.3118.

66 Ex. 3 to Mot., Dep. Trans. of Yoav Harlap, 10:6-9.

67 Further, the Purchase Agreements contain many additional duties and obligations and would therefore run afoul
of NRS 104.3104(c).
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********

NRS 11.190(2)(c) is the only applicable statute of limitations to Nanyah’s unjust enrichment

claim. Based on Nanyah’s allegations that it was entitled to receive an Eldorado membership

interest at the time of its $1,500,000.00 investment, the claim accrued in December of 2007, and is

therefore time-barred under that four year statute of limitations. Summary judgment should be

entered in favor of Eldorado dismissing Nanyah’s unjust enrichment claim. Further, for the reasons

set forth above as well as those contained in the Rogich Defendants’ briefing, summary judgment

should be entered dismissing the remainder of Nanyah’s claims against the Eliades Defendants.

IV. ARGUMENT RELATING TO NANYAH’S COUNTERMOTION FOR SUMMARY
JUDGMENT

A. Nanyah’s Countermotion for Summary Judgment is Procedurally Improper.

On September 11, 2014, in conjunction with Eldorado’s first Motion for Summary Judgment

against Nanyah, this Court informed Nanyah that it “rarely” considers countermotions. Specifically,

the Court stated as follows:

And let me indicate to both of you that I rarely consider countermotions
because I’m concerned about the due process rights of the parties. When
a motion is filed and then a countermotion is filed it doesn’t allow for a
full briefing so I rarely consider them.68

When Nanyah disregarded this admonition and began to argue its countermotion, the Court repeated

itself:

You know I’m really – I don’t want to cut you off from making your
record but I’m really not inclined to deal with a dispositive request for
relief when there’s not due process to both sides. If you believe you
have a cause of action then file your motion and give them a chance to
fully brief it; give me the chance to fully digest the facts and determine
the law.69

Apparently Nanyah decided to ignore the Court yet again by tacking a substantial Countermotion for

Summary Judgment to its lengthy Opposition. Further, because the original Motion for Summary

Judgment primarily addresses statute of limitations arguments, Nanyah violated EDCR 2.20(f) by

68 Tr. of Proceedings, Sep. 11, 2014, 6:7-10, attached as Exhibit 2.

69 Id., 14:7-11.
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addressing unrelated issues in its Countermotion (e.g., whether Nanyah had an implied-in-fact

contract with Eldorado, whether Nanyah is a third-party beneficiary). Finally, Nanyah violated

EDCR 2.20(a) by not obtaining permission from the Court to file a 54 page brief—24 pages over the

limit. For those reasons alone, the Countermotion should be denied.

B. Nanyah Did Not Plead a Contractual Claim Against Eldorado—It Only Pled an Unjust
Enrichment Claim.

Nanyah’s unjust enrichment claim against Eldorado has been pending since July 31, 2013,

almost five years ago.70 Nanyah amended its July 31, 2013 Complaint, yet did not add a

contractual claim against Eldorado.71 Nanyah also filed a new lawsuit against the Rogich

Defendants and the Eliades Defendants, yet did not add a contractual claim against Eldorado.72

Now, approximately three months before trial and well past the deadline to amend

pleadings, Nanyah seeks summary judgment regarding a purported implied-in-fact contract claim

against Eldorado that is nowhere to be found within its pleadings. Implied-in-fact contract and

unjust enrichment are markedly different legal theories. See Certified Fire Prot. Inc. v. Precision

Constr. Inc., 128 Nev. 371, 379-82, 283 P.3d 250, 256-57 (2012). An implied-in-fact contract is a

“true contract,” while an unjust enrichment claim can only exist in the absence of a contract. Id. As

it pertains to Eldorado, Nanyah has only pled the latter—not the former. Suffice it to say that

summary judgment cannot be entered on a contractual claim that does not exist. Therefore, the

Countermotion should be denied.73

C. Nanyah Has Not Shown An Implied-In-Fact Contract With Eldorado.

Even assuming this Court permits Nanyah to proceed on a claim it never pled during the

pendency of this litigation, the fact remains that Nanyah failed to prove an implied-in-fact contract

with Eldorado. “To find a contract implied-in-fact, the fact-finder must conclude that the parties

70 Compl., Case No. A-13-686303-C, filed July 31, 2013.

71 First. Am. Compl., Case No. A-13-686303-C, filed Oct. 21, 2013.

72 Compl., Case. No. A-16-746239-C, filed Nov. 4, 2016.

73 Regardless, an oral implied-in-fact contract claim has the same statute of limitations as an unjust enrichment
claim. NRS 11.190(2)(c) (“An action upon a contract, obligation or liability not founded upon an instrument in
writing.”). Therefore, even assuming Nanyah is able to pursue this unpled contract claim, it is also time-barred for the
reasons set forth above.
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intended to contract and promises were exchanged, the general obligations for which must be

sufficiently clear.” Certified Fire Prot., 128 Nev. at 380, 283 P.3d at 256 (emphasis added). The

obligations which supposedly comprise this implied-in-fact contract between Eldorado and Nanyah

are a mystery. In particular, what “membership interest” did Nanyah supposedly contract to receive

for its $1,500,000.00 investment? What percentage of Eldorado Hills was Nanyah contractually

entitled to own? Would that membership interest reduce Go Global’s or Rogich’s existing

membership interest, and if so, by how much? Would Nanyah have any voting rights? Would

Nanyah have any managerial rights? Would Nanyah be bound by the Operating Agreement? Would

Nanyah have an obligation to comply with capital calls? Without proof that these obligations were

discussed and agreed upon, there is not nearly enough certainty or detail to conceive an implied-in-

fact contract for an investment in an LLC. See id. (“There are simply too many gaps to fill in the

asserted contract for quantum meruit to take hold.”).

Further, contrary to Nanyah’s interpretation of the Operating Agreement in December of

2007, Huerta did not have unilateral authority to orally agree to transfer an Eldorado membership

interest. Under Section 11.5, “no Member shall be entitled to transfer, assign[,] convey, sell,

encumber or in any way alienate all or any part of such Member’s Membership Interest … except

with prior Written consent of the Board….”74 Eldorado’s Board of Managers was comprised of Go

Global (i.e., Huerta) and Rogich.75 Nanyah failed to provide this Court with any written consent by

Eldorado’s Board (either by Go Global, Rogich, or both) which authorized the sale of any Eldorado

membership interest to Nanyah or the transfer of any portion of Go Global or the Rogich Trust’s

Eldorado membership interest to Nanyah.

Finally, much of Nanyah’s Countermotion is comprised of arguments that Huerta’s testimony

in 2014 is conclusively binding on Eldorado and that Eldorado cannot rebut his assertions.76

Puzzlingly, in one instance, Nanyah cites to various hearsay statutes for this proposition.77 Palmer v.

74 Ex. 8 to Opp’n/Ctrmot., § 11.5 (emphasis added).

75 Id., § 2.6; § 5.3.

76 See, e.g., Opp’n/Ctrmot., 13:28-14:6; 48:1-49:6; 50:18-20.

77 Id., 13:28-14:6 (citing NRS 51.035(3)).
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Pioneer Inn Assoc. Ltd., 118 Nev. 943, 961, 59 P.3d 1237, 1248 (2002) (“‘[W]e specifically note

that an employee does not ‘speak for’ the organization simply because his or her statement may be

admissible as a party-opponent admission.’”) (citation omitted). Yet, the facts are undisputed that

Huerta sold his Eldorado membership interest approximately six years before his deposition.78 He

also resigned any Eldorado managerial authority approximately six years before his deposition.79 As

a former Eldorado representative, he had absolutely no authority to bind Eldorado with his

testimony in 2014. See, e.g., Rebel Comm., LLC v. Virgin Valley Water Dist., No. 2:10–cv–00513–

LRH–GWF, 2011 WL 677308, at *8 (D. Nev. Feb. 15, 2011) (“[B]ecause the former employee no

longer is an agent of the corporation, she cannot make revelations that bind the corporation as

evidentiary admissions….”) (citation omitted) (emphasis added); Brown v. St. Joseph Cty., 148

F.R.D. 246, 252 (N.D. Ind. 1993) (“‘[F]ormer employees cannot bind the organization, and their

statements cannot be introduced as admissions of the corporation.’”) (citation omitted) (emphasis

added). It is even more outrageous that Nanyah would argue that Huerta’s 2014 testimony bound

Eldorado when Huerta was suing Eldorado at that time, and in a separate 2014 deposition, Huerta

testified as the 30(b)(6) representative for Nanyah.80

Bottom line: even with Huerta’s biased, non-binding 2014 testimony, Nanyah has submitted

insufficient evidence to create an implied-in-fact contract between Eldorado and Nanyah. Therefore,

the Countermotion should be denied.81

D. Nanyah Has Not Shown That it Invested $1,500,000.00 in Eldorado Hills.

Nanyah seeks summary judgment “that it invested $1.5 million into Eldorado.”82 Yet, the

documentary evidence indicates otherwise. As explained in detail above:

 On June 3, 2007, Huerta e-mailed Harlap: “[P]lease visit the website

78 Ex. 2 to Mot.

79 Id., § 3.

80 See generally Nanyah Vegas, LLC Dep. Trans., attached as Exhibit 1-C.

81 To the extent that Nanyah tries to argue that its alleged implied-in-fact contract is an obligation by Eldorado to
repay $1,500,000.00, it would also be barred by the statute of frauds. NRS 111.220(4) (loans for more than $100,000
must be in writing).

82 Opp’n/Ctrmot., 45:19-20.
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(www.CanaMexNevada.com) for the project that we spoke about and let either Jacob or

myself know your level of interest in investing. I’ve been making some more progress with

the development over the past few weeks and am very excited about the potential.”83

 On June 7, 2007, Harlap e-mailed Huerta: “As for the investment I see myself allocating $1.5

million U.S. money for it.”84

 On December 3, 2007, Huerta organized Canamex by filing the Articles of Organization.85

 On December 4, 2007, Huerta provided wiring instructions to Harlap for Nanyah’s

$1,500,000.00 investment: “Bank Account Name: CanaMex Nevada, LLC, Bank Contact

Name: Melissa Dewindt.”86

 On December 4, 2007, Huerta opened a bank account in the name of Canamex at Nevada

State Bank with a $3,000.00 deposit.87

 On December 6, 2007, Harlap’s $1,500,000.00 investment was deposited into Canamex’s

bank account at Nevada State Bank.88

 On December 7, 2017, Summer Rellamas, a Go Global employee, emailed Harlap thanking

him for “your recent investment into Canamex Nevada, LLC.”89

 Over the next several months, Go Global (i.e., Huerta and/or Rellamas) continuously

provided Harlap (i.e., Nanyah) with updates on Canamex.90

 On April 12, 2008, Go Global sent Harlap a 2007 K-1 reflecting Nanyah’s ownership in

Canamex. Specifically, it confirmed that Nanyah had invested $1,500,000.00 and owned

83 (Ex. 1-D., NAN_000234-36.) Any documents beginning with the prefix “NAN_” were produced by Nanyah
and are therefore self-authenticating. See Anand v. BP West Coast Prods., LLC, 484 F.Supp.2d 1086, 1092 n.11 (C.D.
Cal 2007) (“Documents produced in response to discovery requests are admissible on a motion for summary judgment
since they are self-authenticating and constitute the admissions of a party opponent.”)

84 Id.

85 Ex. 1-B.

86 Ex. 1-E, NAN_000241-45.

87 Ex. 1-F, NAN_000392.

88 Id.

89 Ex. 1-G, NAN_000249-50.

90 Ex. 1-H, NAN_000250-51; Ex. 1-I, NAN_000256-64; Ex. 1-J, NAN_000265-68.
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99% of Canamex.91 Nanyah continued to receive K-1s from Canamex on an annual basis.92

All of this evidence is proof that Nanyah invested in Canamex and not in Eldorado. And, as shown

above, Huerta’s testimony does not bind Eldorado or any of the other Defendants. Because Nanyah

has failed to show the absence of a genuine issue of material fact with respect to its $1,500,000.00

investment, summary judgment is inappropriate.

E. The Eliades Defendants Do Not Owe Nanyah Any Duties Under the Purchase
Agreements.

Nanyah’s request for a summary judgment finding of third-party beneficiary status against

the Eliades Defendants is legally incorrect. Nanyah’s theory is comparable to the failed third-party

beneficiary argument advanced in Lipshie v. Tracy Inv. Co., 93 Nev. 370, 566 P.2d 819 (1977).

Although there was an agreement whereby one party (Bonanza No. 2) agreed to pay a debt to

Norman Lipshie, the other contracting party (Tracy Investment Company) did not agree to assume

any such debt. Notably, in rejecting the third-party beneficiary claim against Tracy, the Court stated

as follows:

Here, although Appellant was mentioned in the agreement and he would
indeed receive a benefit, there was no promise, at least on the part of
Tracy, to satisfy his indebtedness. The agreement between Tracy and
Wolf provides only that the obligation of Bonanza to Lipshie for the
amount of the extraordinary loan would survive the bankruptcy
proceedings. The matter of negotiations between Tracy and Wolf, the
intent of the parties, and the tenor of the agreement make it plain that
Tracy did not assume, or intend to assume, any obligation to Lipshie.

Id. at 379-380, 566 P.2d at 825 (emphasis added).

The Eliades Defendants are in a similar posture to Tracy. Nanyah has not cited any language

within the Purchase Agreements (or any other written agreement) which shows that any of the

Eliades Defendants owed any sort of contractual obligation to Nanyah. On the contrary, the

Purchase Agreements merely state that the Rogich Trust would negotiate with Nanyah (amongst

others) to attempt to resolve its claim.93 Notably, the Rogich Trust—not Eldorado, Teld, Eliades,

91 Ex. 1-K, NAN_000269-72.

92 See, e.g., Ex. 1-L, NAN_000389-91.

93 As explained above and below, the claim had already accrued for statute of limitations purposes, and the
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nor the Eliades Trust—agreed to be solely responsible for Nanyah’s claim.94 Accordingly, there is

no legal basis to find that the Eliades Defendants owed any contractual obligations to Nanyah as a

third-party beneficiary.95

********

Nanyah failed to fulfill its summary judgment burden of showing that: (1) it invested

$1,500,000.00 for an Eldorado (as opposed to Canamex) membership interest; (2) it had an implied-

in-fact contract with Eldorado; or (3) the Eliades Defendants owed it any duties as a third-party

beneficiary to the Purchase Agreements. Further, the Countermotion is procedurally improper

because: (1) this Court does not entertain dispositive countermotions because of due process

concerns; (2) it does not comply with EDCR 2.20(f) (countermotion must relate to issues in the

original motion); and (3) it does not comply with EDCR 2.20(a) (page limits). Accordingly, the

Countermotion should be denied in its entirety.

V. ARGUMENT RELATING TO N.R.C.P. 56(F) RELIEF

Nanyah’s Countermotion for N.R.C.P. 56(f) relief is limited to whether or not a membership

certificate was provided to the Eliades Trust to effectuate the transfer from the Rogich Trust. The

Eliades Defendants can save Nanyah the suspense of discovery—no such membership certificate

was issued because no such membership certificate was required pursuant to the Amended and

Restated Operating Agreement.96 The transfer from the Rogich Trust to the Eliades Trust was

governed by the January 1, 2012 Membership Interest Assignment Agreement, which effectuated the

transfer upon payment of the agreed-upon consideration. Additional discovery on this issue is

unnecessary because: (1) the membership certificate was not necessary nor was it issued; and (2) the

fraudulent transfer claim was extinguished by NRS 112.230(1). Accordingly, Nanyah’s

Countermotion for N.R.C.P. 56(f) relief should be denied.

Purchase Agreements recognize that.

94 See, e.g., Ex. 4 to Mot., § 8(c)(i).

95 Eldorado is not even a party to any of the Purchase Agreements, and therefore, it is impossible for it to be liable
to Nanyah as a third-party beneficiary.

96 Ex. 6 to Mot., § 10.2.
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VI. CONCLUSION

For the foregoing reasons, as well as the reasons contained within the SJ Motion and any

reply in support thereof, summary judgment should be entered against Nanyah and in favor of the

Eliades Defendants with respect to any and all claims against the Eliades Defendants.

DATED this 11th day of April, 2018.

BAILEYKENNEDY

By: /s/ Joseph A. Liebman
DENNIS L. KENNEDY

JOSEPH A. LIEBMAN

Attorneys for Defendants
PETE ELIADES, THE ELIADES
SURVIVOR TRUST OF 10/30/08, TELD,
LLC and ELDORADO HILLS, LLC
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DECLARATION OF JOSEPH A. LIEBMAN

I, Joseph A. Liebman, declare as follows:

1. I am over eighteen (18) years of age and a resident and citizen of Clark County,

Nevada. I am counsel of record for Defendants Peter Eliades, individually (“Eliades”) and as

Trustee of The Eliades Survivor Trust of 10/30/08 (the “Eliades Trust”), Eldorado Hills, LLC

(“Eldorado”), and Teld, LLC (“Teld”) (collectively, the “Eliades Defendants”).

2. I make this Declaration in support of Defendant Peter Eliades, Individually and as

Trustee of the Eliades Survivor Trust of 10/30/08, Eldorado Hills, LLC, and Teld, LLC’s: (1)

Reply in Support of Their Joinder to Motion for Summary Judgment; and (2) Opposition to

Nanyah Vegas, LLC’s Countermotion for Summary Judgment and for N.R.C.P. 56(f) Relief,

filed in Huerta v. Rogich, et al., Case No. A-13-686303-C, consolidated with Nanyah Vegas,

LLC v. Teld, LLC, et al., Case No. A-16-746239-C (the “Consolidated Action”).

3. Attached hereto as Exhibit 1-A is a true and correct copy of Defendant Peter

Eliades’, as Trustee of the Eliades Survivor Trust of 10/30/08, Responses to Nanyah Vegas,

LLC’s Second Set of Interrogatories.

4. Attached hereto as Exhibit 1-B is a true and correct copy of Canamex Nevada,

LLC’s Articles of Organization, as requested and received by BaileyKennedy from the Nevada

Secretary of State.

5. Attached hereto as Exhibit 1-C is a true and correct copy of Nanyah Vegas,

LLC’s N.R.C.P. 30(b)(6) Deposition Transcript.
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Las Vegas, Nevada, Wednesday, April 18, 2018 

 

[Case called at 9:53 a.m.] 

THE COURT:  Then let’s take Huerta versus Eldorado. 

MR. SIMONS:  Good morning, Your Honor.  Mark Simons on 

behalf of Nanyah. 

THE COURT:  Thank you. 

MR. LIEBMAN:  Good morning, Your Honor.  Joseph Liebman 

on behalf of Pete Eliades, the Eliades Trust, Teld, LLC, and Eldorado 

Hills, LLC. 

THE COURT:  Thank you. 

MR. LIONEL:  Good morning.  Samuel Lionel representing the 

Rogich Trust and Imitations. 

THE COURT:  Thank you. 

MR. ROGICH:  I am Sig Rogich. 

THE COURT:  Good morning.   

All right.  This is the Defendant’s Motion for Summary 

Judgment.  We’ve got some Joinders and then an Opposition and 

Countermotion. 

MR. SIMONS:  Correct. 

THE COURT:  Mr. Lionel. 

MR. LIONEL:  Yes, Your Honor. 

Your Honor, I served an opening brief of about 18 pages, got 

back 45 pages with respect -- as an Opposition, plus an additional 8 

pages as a Countermotion.  There was no order of any kind that 
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authorized a brief in excess of 30 pages.  And at any rate it was a little 

bit of a chore, but I have responded to it with about another 18 or 19 

pages. 

The brief that was served on us talks about conclusive 

presumptions, talks about agreed upon stipulations that were immune 

from attack, and everything was undisputed.  And, Your Honor, I believe 

that of all the undisputed facts were undisputed basically our way, Your 

Honor.  They talk right through the brief -- 68 times they mention that 

Nanyah had invested a million-five in Eldorado.  He never invested 

anything, Your Honor. 

Actually what happened was the investment was made in 

another company called CanaMex and not, as I say, all those claims that 

there were -- that there was an investment.  There was no such 

investment. 

I want to start off, Your Honor, talking about accrual because if 

you have a case which deals with the statute of limitations -- by the way 

the issue is what was the accrual date because the statute of limitations 

runs from the accrual date actually to the date that an action is 

commenced. 

Nanyah claims that we gave them no facts as to how we 

arrived at our accrual date, which we believe is some place in 2008, give 

or take a few days after October 30th.  They also say that we picked that 

date because that was a date that Exhibit 2, the Purchase Agreement, 

was executed.  That is not the situation. 

But I’d like to start off to talk about two cases that we cite in 
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our brief, Clark v. Robison and Department of Transportation versus 

PERS.  That case says, and I quote:  A claim accrues when a suit may 

be maintained. 

In other words, if you can bring a suit and it’s not outlawed by 

the statute of limitations or otherwise barred, if it can be maintained that 

is when the accrual commences.  And I say to you, Your Honor, that you 

took this Complaint, taking out the fifth and seventh claims, which deal 

with the transfer to Eliades Trust and talk about the other seven claims, 

this suit could have been brought -- and it was brought on November 

2016 -- could have been brought in ’15, ’14.   

It could have been brought any time after the effective date of 

the Purchase Agreement, Exhibit 2.  And therefore, that is the -- one of -- 

that is a basis for an accrual date.  This case could have been sued -- 

filed any time after October 30th, 2008.  And of course the suit is based 

upon agreements, all of which were done or executed on that date, 

October 30th. 

 Now why do we say the accrual date was October 30th?  

Another reason merely why is because that is the time when Nanyah, 

the Plaintiff, knew about Exhibit 2, the Purchase Agreement.  And I will 

get into that before and show you why he knew about it.  And not only 

did he knew about it, but that was the date that he was alerted and 

should have done something more that was an inquire -- date of inquiry.  

He should have inquired with respect to it.  He got inquiry notice. 

What is Exhibit 2?  Exhibit 2 is called the Purchase 

Agreement.  It represents a sale by Mr. Huerta and his company Go 
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Global to the Rogich Trust of his -- of the membership interest of Mr. 

Huerta and his company in Eldorado.  And that agreement has 

provisions with respect to Rogich paying potential claimants and Nanyah 

was one of those potential claimants as reflected in Exhibit A -- pay or 

convert his one million-five, we’ll call it a debt, to -- convert that 1.5 to a 

debt or to equity.   

It also provided that Mr. Huerta was no longer involved with 

Eldorado; that he resigned all of his positions.  That’s a specific provision 

there in paragraph 3 of it that he is out.   

I want to talk, if I might, to a few of the cases.  One is Soper 

versus Means.  And Soper versus Means, we had two people who are 

joining to make a mobile home park, Soper, on the land.  Means was the 

man who was doing most of the work.  And they went on for years and 

nothing really happened.  And finally Mr. Means sued Mr. Soper with 

respect to it they had some kind of a not very bright, very well done 

contract and the Supreme Court said that the accrual date was the date 

that Mr. Means closed a small corporate bank account and that the 

statute of limitations ran from that and that the suit was brought actually 

six years and one month later and it was late. 

Another cause I want to talk about is Wynn versus Sunrise.  

That was a case where the Court found that the accrual date where 

someone had been in the hospital and had surgery on them, was the 

date that he and his lawyer saw the medical records and at that time he 

had inquiry notice, which means he had facts that would lead an 

ordinary prudent person to investigate the matter further. 
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And I want to talk about one more case, which I think is a key 

case here and it’s Mackintosh v. California Federal Savings.  In that 

case Mackintosh bought a house from California Federal Savings and 

when it rained, the basement flooded and ultimately he brought a suit.  A 

year and a half before he brought the suit he met a former owner of that 

house and the owner said when it rained he had flooding.  The accrual 

date, the Supreme Court says, was when he talked to that former owner, 

which was a prior June.  The Judge -- the Court didn’t pick a date, they 

said it was June, we’ll say the whole June, which was only one and a 

half years before the suit was filed.  And we think that is applicable here. 

Your Honor, I want to go to the Plaintiff’s Exhibit 19, which is 

Testimony by Mr. Harlap -- and I might say this when I say Harlap, that’s 

the equivalent of Nanyah.  Harlap is the sole owner and I may use the 

names interchangeably.  Harlap testified you -- last year I took his 

deposition and this is -- this Exhibit 19 is Harlap -- on Nanyah’s Exhibit 

19 -- though I will say I have the same thing in the opening brief and in 

the Reply.  If Your Honor does not have Exhibit 19, it’s a little hard to 

get.  If you have what I have you have to pick -- 

THE COURT:  I have -- when I’m on the computer I’m looking 

at things on the file.  I have it up. 

MR. LIONEL:  Exhibit 19? 

THE COURT:  I do. 

MR. LIONEL:  I’d like to read it, Your Honor. 

This is -- the question:  This is a 2008 document.  Did you see 

it in 2008? 
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Mr. Harlap says:  I do not know. 

Question:  You don’t know?  You don’t know or you don’t 

remember? 

Answer:  I don’t remember. 

But you don’t know? 

Answer:  I might have. 

Question:  You might have?  Okay. 

And then he says:  I might have because I do remember 

vividly that Carlos have explained to me if I’m not mistaken, over the 

phone that my rights in Eldorado Hills are secured and that the buyer of 

Eldorado Hills has taken the commitment to pay me or register my rights 

or pay me back my investment in Eldorado Hills. 

Question:  When did Carlos tell you that? 

This was at the time when he explained to me that he has his 

own issues, he had to sell, and that my rights remain there. 

That is very crucial testimony, Your Honor.  That creates an 

accrual at that particular time when he had that phone call.  Mr. Huerta 

who was a party to the Purchase Agreement, Exhibit 2, is not telling him, 

he’s explaining to him.  You will find that twice here Mr. Harlap says that 

I do remember that Carlos have explained to me.  And then he says this 

was the time when he explained to me that he has his own issue.   

What did he explain?  He explained to Mr. Harlap what was in 

the Purchase Agreement and he told him what his rights were in that 

Purchase Agreement.  Certainly at that time Mr. Harlap knew what was 

in that -- what was in that -- and that -- what was in the Purchase 
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Agreement and that I say is an accrual date. 

Now let’s compare it to Mackintosh -- or Mackintosh who had 

a former owner who says when I owned it, it flooded.  And here you 

have Mr. Harlap not only saying -- he’s saying -- explaining and that -- 

and that we have here Mr. Harlap vividly remembering.  Now I -- you 

can’t find anything stronger, Your Honor.  This is a accrual date.   

And being the accrual date, Your Honor, I say seven of the 

nine claims -- and I exclude the fifth and the seventh, which I will talk 

about next.  Those five claims were barred, the suit was brought eight 

years later after 2008 when I asked Mr. Harlap why’d you bring it so late, 

he said effectively it was none of my business and he wouldn’t say why 

he filed.  So eight years after he finally does it.   

When you look at the statute of limitations cases which I     

cited -- when you're negligent like that, you know, you sit on your rights, 

you're entitled to be punished.  Here is -- you’re punished, but more than 

that as a matter of law, it was an accrual date, eight years had expired, 

and therefore those claims should be dismissed and summary judgment 

granted with respect to it. 

Now I want to talk -- may I get a little water here, Your Honor? 

THE COURT:  Of course. 

MR. LIONEL:  There are two claims I have not spoken to.  The 

seventh claim of Nanyah is a fraudulent transfer claim.  Nanyah alleges 

that the Rogich Trust transferred the membership rights that he said he 

should -- should have been his to the Eliades Trust.  And that happened 

in 2012.  That was the date that the agreement was done.  The 
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agreement is Exhibit 16.  That is the secret agreement.   

I don’t know why it’s secret.  The Opposition doesn’t say what 

it means or anything -- that’s the agreement.  It’s a clear agreement.  

Exhibit 16 is their exhibit.  And it’s -- the limitation statute with respect to 

fraudulent transfers is NRS 112.231 and 230 -- point 232.  It is a four-

year statute.   

This case, according -- and according to Nanyah -- and I’m 

going to read from paragraph 70 of its Complaint.  

Paragraph 70:  Based upon information of belief, on or about 

August or September of 2012, Teld and Rogich Trust entered into a new 

agreement whereby Rogich Trust agreed to forfeit its 40 percent 

membership interest in Eldorado, allegedly, in exchange for the sum of 

682,000 to the Eliades Trust. 

And he calls it the Eliades Trust acquisition. 

I’d also like to read Paragraph 78.   

The Eldorado Resolution -- under the operating agreement, a 

transferred membership required a resolution by the other members that 

it was okay to do. 

78:  The Eldorado Resolution identifies that Rogich Trust is 

transferring its 46 percent into -- in Eldorado through the Eliades Trust, 

subject to the claims of Ray and Eddyline. 

There were two minor trusts there, so he -- the 40 percent was 

transferred subject to that.  And the resolution, if I may, which is Exhibit 

10 of Nanyah’s Opposition, to the extent I can, I’ve used theirs and it’s a 

unanimous written consent by managers of Eldorado Hills.  
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And it says:  Resolved that Rogich may sell and transfer its 

membership interest; however, the Purchase Agreement must provide 

that Teld -- and Teld is Eliades -- be paid on a promissory note of 

10/30/08.  Payment of the note may occur at the time of closing the 

membership interest transferred from Rogich to the Eliades Survivor 

Trust of 10/30/08. 

That check is Defendant’s Exhibit 9.  It was dated August 10th 

of that year.  So there was a completion of the transfer. 

Now, Nanyah doesn’t really dispute the transfer, he just says I 

don’t know where your date comes from.  And a date, of course, of 

August or September, which is less than -- well -- and the action was not 

brought until November of 2016.  So therefore the statute ran, but they -- 

Nanyah says the note transfer was perfected.  In other words, okay, you 

may -- it may have done -- after four -- the four-year statute may have 

run, but it was no -- the transfer was not perfected.   

And I would like to read from Paragraph 1 of the document, 

which did the transfer, which is Exhibit 16.  And Paragraph 1 says:  

Assignment of interest, subject to the terms and conditions set forth in 

this agreement, Rogich hereby transfers and conveys their membership 

interest, including all of his rights, title, and interest in whatever kind or 

nature in a membership interest to Eliades.  And Eliades hereby 

acquires the membership interest from Rogich upon receipt of the 

consideration as defined herein. 

As I pointed out to Your Honor, there is a check for the 

consideration of $682,000.   
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Now, Your Honor, that’s the seventh claim.  The fifth claim 

should suffer the same I might say fate because all the fifth claim is, is a 

claim that with respect to this that Eliades Trust facilitated a transfer to it 

and therefore they were entitled to a constructive trust upon the 

transferred membership interest.  So they’re both the same thing, Your 

Honor.  If Your Honor agrees that the seventh claim was untimely filed 

and barred by the statute of limitations, NRS 112.230, 1 or 2, the fifth 

claim should suffer the same fate. 

Now I say, Your Honor, that these two matters I have talked 

about today so far that the -- that seven of the nine claims are barred by 

the statute of limitations.  The accrual date was approximately the 

effective date of the agreement, which was October 30th, 2008, eight 

years before it was filed.  And the fact that the fifth claim and seventh 

claim are barred by limitations, I say that the Complaint should be 

dismissed with respect to these provisions affecting these allegations, 

and that summary judgment should be granted with respect to them. 

I would like to talk to one other -- a few other things, Your 

Honor.  There are 68 places -- I have mentioned it before -- in the 

Opposition, which says that Nanyah invested a million-five in Eldorado. 

And I say there is nothing -- no evidence of any kind.  When we -- when I 

submitted a request for production of any documents with respect to the 

million-five and how it got into Eldorado, the answer was no documents 

exist.   

Now here’s somebody saying 68 times that something 

happened and there is not a document to support it.  It is just 
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conclusions arrived at without basis, Your Honor.  And I would like you 

to spend just a few minutes -- I hadn’t intended -- when I wrote the 

answer to that, Your Honor, I had not intend -- I didn’t want to get into 

each one of those 68 things so I -- I just have set forth certain things. 

On December 3rd -- now I’m talking about 2007, Huerta 

formed CanaMex -- and I say the million-five went into CanaMex, it 

never -- it didn’t go into Eldorado.  That account was formed -- CanaMex 

was formed on December 3rd.  On December 4th, the next day, Huerta 

opened a CanaMex account, bank account, at his bank.  And then he 

had correspondence with Mr. Harlap that says now I want you send    

your -- this money for CanaMex through this particular account, attention 

someone.   

And on the 6th, a million-five was sent by Harlap to the bank, 

to the account of CanaMex, attention, this person at the bank.  The very 

next day Mr. Huerta took that million-five out of that account and put it 

into Eldorado, which he was co-manager of at that time.  And he did it 

without asking for permission from Mr. Harlap because I asked him that 

question he says no, that was agreed before that I could use a million-

five of the money.  And the general ledger of Eldorado on December 7th 

says that was a CanaMex equity investment. 

Three days later, Huerta transferred a 1,450,000 to a money 

market account.  And four days later he took 1,420,000 and gave it to 

Go Global as a consulting fee.  No basis for this.  This was money that 

was taken.  And subsequently -- and in 2007 there’s an Eldorado tax 

return, Huerta was the tax manager of -- and signed that return.  There’s 
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no interest of any kind in Eldorado by Nanyah. 

And subsequently there was continuing conversation about 

CanaMex sent to Mr. Harlap, updates of what was going on and so forth.  

And I say, Your Honor, clearly, there was no Nanyah investment in 

Eldorado.  It was in CanaMex. 

Your Honor, I have a few other small points that I want to talk 

about briefly.  There is a claim that the law of the case is a defense.  

Well the law of defense case is not a defense here.  There are two 

separate cases, Your Honor.  The first case was an action for unjust 

enrichment only brought by Nanyah against Eldorado.  Eldorado is not a 

party to the second claims.  The ninth claim was not a party, Your 

Honor. 

And the first claim was only of unjust enrichment and the 

second case of the nine claims, none of them had to do with unjust 

enrichment.  Under the circumstances, Your Honor, there is no basis for 

the claim law of the case prevents -- is a defense.   

And the only thing else I had, Your Honor, was a statute which 

Counsel indicated was a ten-year limitation statute, it wasn’t.  It was 

something from the UCC, which said you had to -- if you want to proceed 

against the make of a promissory note, you had to do certain things to 

start. 

I say,  Your Honor, based -- what I say about accrual and what 

I say with respect to the statute of limitations, with respect to the fifth and 

seventh claims, all nine claims set forth in the Complaint here should be 

dismissed and summary judgment awarded through the Defendants, the 
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Rogich Trust and Imitations. 

THE COURT:  Thank you. 

MR. LIONEL:  Thank you, Your Honor. 

THE COURT:  Mr. Liebman, your Joinder, please. 

MR. LIEBMAN:  Yes. 

Thank you, Your Honor.   

Just a little bit of background.  There’s a lot of parties here, I 

want to get an under -- give you an understanding of how everybody got 

involved.  I primarily represent Pete Eliades and his entities Eliades 

Trust and Teld, LLC.  The allegations in this case all relate to an 

investment made by Nanyah back in December of 2007.  Pete Eliades 

was not involved at that point in time with the company. 

Pete Eliades and Teld, LLC did not get involved until the date 

of those purchase agreements that Mr. Lionel discussed in October of 

2008.  So with respect to the basis for many of the claims against Mr. 

Eliades and his entities there really is none because he had no 

involvement with any of this.  And throughout this entire case Nanyah is 

really treating Mr. Rogich and Mr. Eliades as if they’re interchangeable, 

which they’re -- they’re certainly not.   

We filed a Joinder to Mr. Lionel’s Motion for Summary 

Judgment because a lot of those claims were advanced against the 

Eliades Defendants, as well as the Rogich Defendants.  And certainly if 

the statute of limitations applies with respect to Mr. Rogich it would 

certainly apply to Mr. Eliades, who did not get involved until that accrual 

at on October 20th, 2008. 
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We also represent Eldorado Hills.  Eldorado Hills obviously 

was involved in 2007 because it’s the primary entity at issue in this case.  

Mr. Eliades, after the 2012 transfer became the primary owner of the 

company and that’s why we’re representing Eldorado Hills at this 

particular point in time.   

Mr. Lionel mentioned the unjust enrichment claim.  There was 

a case that was originally filed in 2013, it involved Mr. Huerta.  It also 

involved Nanyah Vegas directly against unjust -- directly against 

Eldorado Hills.  And I want to talk a little bit about that specific claim 

because we also believe that’s barred by the statute of limitations. 

And that was the -- that was the claim that you previously 

ruled upon, granted summary judgment, and the Nevada Supreme Court 

looked at it, sent it back, and said there is a question of fact here -- 

THE COURT:  Sure. 

MR. LIEBMAN:  -- in terms of when that actual claim accrued. 

MR. SIMONS:  May I interrupt? 

THE COURT:  Hang on.  Mr. Simons? 

MR. SIMONS:  There is no Motion for Summary Judgment 

pending on the unjust enrichment claim. 

THE COURT:  I’ll give you a chance to respond.   

MR. SIMONS:  Okay.  

THE COURT:  I normally allow all of the agreement and then 

one opposition. 

MR. SIMONS:  Okay.  Because that’s -- that actually isn’t 

engaged in as an issue. 
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THE COURT:  Thank you. 

MR. LIEBMAN:  Our Joinder, Your Honor, has substantively 

addressed this specific issue.  So that’s why we’re addressing it here 

today. 

There’s a dispute right now as to what the Nevada Supreme 

Court did when they sent this matter back to your court.  Mr. Simons on 

behalf of his client is arguing about a discovery rule, saying that the 

Nevada Supreme Court said there’s a discovery rule associated with an 

unjust enrichment claim and therefore the claim cannot accrue until you 

discover the basis for the claim.   

Based on -- obviously I wasn’t involved at that point, but based 

on my reading of all the underlying briefs and the order from the Nevada  

Supreme Court, the Nevada Supreme Court said no such thing.  That 

was an argument that was made to the Nevada Supreme Court, but 

when the Nevada Supreme Court sent it back, this is what they said 

about when an unjust enrichment claim accrues. 

Appellants’ claim for unjust enrichment did not accrue until 

Eldorado Hills retained 1.5 million under circumstances where it was 

inequitable for Eldorado Hills to do so.  As Eldorado Hills failed to 

demonstrate that no genuine issues of material fact remain regarding 

whether the limitations period on appellants’ unjust enrichment claim 

commenced when Eldorado Hills received the 1.5 million or at a later 

date, when Eldorado Hills allegedly failed to issue a membership interest 

to appellant or repay the money as a loan, the district court erred in 

granting summary judgment based on the expiration of the statute of 
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limitations. 

The word discovery rule is not contained in that holding.  Any 

sort of knowledge with respect to Nanyah Vegas, with respect to the 

basis for their claim is not included in that holding.  The holding 

specifically relates to when it would allegedly be inequitable or Eldorado 

Hills to keep this 1.5 million dollars without providing a benefit in return 

to Nanyah.  And this is all based on the allegations, obviously.  We 

obviously have a dispute with respect to whether or not that money 

actually benefited Eldorado Hills because Mr. Huerta took it. 

But based on what the Nevada Supreme Court said and the 

law of the case -- cases we cited that you're -- this Court is certainly not 

precluded from determining the accrual of the unjust enrichment claim 

and is certainly not bound to apply a discovery rule with respect to that 

particular claim.   

And in fact, the fact that the Nevada Supreme Court did not 

specifically implement a discovery rule with respect to that claim, we 

would think the law of the case doctrine with preclude the 

implementation of the discovery rule and instead you're just supposed to 

look at when the claim accrued or when it was unjust for them to keep 

that money.  And -- 

THE COURT:  Or me or the jury.  There’s been a jury doing it 

here.  

MR. LIEBMAN:  That is correct. Your Honor.  

THE COURT:  So. 

MR. LIEBMAN:  Certainly this is an issue that could go to the 
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jury, but if there are no undisputed facts about when that claim accrued, 

then that’s certainly something that you can decide.  And that reason 

there is no undisputed facts about when the claim accrued is because 

Nanyah’s own briefs and Mr. Harlap’s testimony specifically make it 

clear that the basis for the unjust enrichment claim is that in December 

of 2007, he gave 1.5 million dollars and in December of 2007, he was 

supposed to get a membership interest in Eldorado Hills and he didn’t.   

So when the Nevada Supreme Court talks about well, you 

need to look at whether or not this was an investment or a loan that 

approach makes sense because if you had a loan and Nanyah had 

given 1.5 million dollars, but it was not supposed to be paid back for five 

years, then you potentially have an accrual date in the future because 

there -- the bargain that they got is not something that’s going happen 

for a long time. 

But if the bargain that they struck -- and this is directly out of 

their own briefs.  The bargain that they struck is that they can currently 

get a membership interest back that if they don’t get that membership 

interest then pursuant to their allegations it would be inequitable for 

Eldorado Hills to keep those funds.  And that’s specifically what they’re 

alleging here. 

So pursuant to the rule that the Nevada Supreme Court 

provided, this Court certainly can enter summary judgment pursuant to 

the guidance given by the Nevada Supreme Court and find that the 

accrual actually took place in December of 2007.  The purchase 

agreements that later came into place in 2008 are further evidence of 
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the fact that the claim already accrued because Nanyah’s listed in those 

purchase agreements as a potential claimant.  

To be a potential claimant that means that you could 

potentially sue on the case as Mister -- on that claim as Mr. Lionel 

mentioned and therefore the claim would have accrued at that particular 

point in time.   

So that’s essentially the basis for the Joinder is that the law of 

the case doctrine did not -- or the Nevada Supreme Court did not 

implement a discovery rule.  It’s a very different rule.  It’s an accrual 

based on something specific to unjust enrichment.  And under that rule 

and the undisputed facts that he was allegedly supposed to get a 

membership interest back in December of 2007, the claim would have 

accrued at that time. 

One other thing I wanted to talk about and this is in the briefs, 

with respect to a discovery rule issue, is in Chapter 11 they have that 

rather large statute that deals with the statute of limitations for numerous 

claims.  And if you look through that statute there’s various claims that 

had a discovery rule codified directly into the statute and there’s various 

claims that don’t. 

The statute that the Nevada Supreme Court pointed to, 

11.190(2)(c) does not have a discovery rule codified into the statute and 

that’s further proof that the legislature did not intend to implement a 

discovery rule with respect to an unjust enrichment claim.  And there’s a 

couple cases that looked at that specific issue; one of them was cited by 

Mr. Simons in his brief, Petersen v. Bruen, they specifically looked at the 
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fact that there was not a discovery rule listed in the statute and how that 

because of that they could not apply one. 

The other case is a recently unpublished decision, Dreyer-

Lefevre v. Morissette specifically says the exact same thing.  So based 

on the language on the Nevada Supreme Court’s order that did not 

implement a discovery rule, based on the fact that the statute does not 

have a discovery rule, you have an accrual based on something and 

something else.  And something else in this instance is did Nanyah 

Vegas give that 1.5 million dollars as a loan or did they give it as an 

investment where they supposed to get something immediately in 

return? 

Based on their allegations, based on Mr. Harlap’s testimony, 

they’re saying they gave it as an investment.  They were supposed to 

immediately get a membership interest and they didn’t; therefore, they 

could have sued on the claim at that particular point in time and 

therefore the claim accrued at that particular point in time. 

I have some points about the countermotion as well.  Should I 

wait on those until Mr. Simons goes -- 

THE COURT:  Please. 

MR. LIEBMAN:  Okay.  Thank you, Your Honor. 

THE COURT:  Thank you.  

And the Opposition, please. 

MR. SIMONS:  Yes, Your Honor. 

Again, Your Honor, Mark Simons.  It’s the first I had the 

opportunity to appear before you. 
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THE COURT:  Welcome. 

MR. SIMONS:  And as you know I was not in the original 

action, I’ve come in later to take over and I’ve got the second action I’m 

moving forward with; although I’m still handling the first action as well. 

Now just to respond, I interrupted Counsel to identify to you 

that these issues that he was talking -- everything he was talking about 

was not part of the Joinder.  And if you look at the Joinder, the Joinder 

was filed by Sam Lionel and it is a one-sentence Joinder.  We join.  They 

didn’t engage on those issues and so here -- 

THE COURT:  I’m going to allow the argument on the issues. 

MR. SIMONS:  I know.  You can allow the argument.  The 

problem was it was never briefed.   

Your Honor, can I -- 

MR. SIMONS:  And they arg -- 

MR. LIEBMAN:  Excuse me, Counsel. 

THE COURT:  Hang on.  I allowed him to interrupt you. 

MR. SIMONS:  Okay.  Fair enough.   

THE COURT:  So save your peace -- 

MR. LIEBMAN:  It was filed on March 5th, 2018 at 4:03 p.m.  

It’s a substantive Joinder.  I can hand a copy to him right now.  

THE COURT:  That -- I pulled it up during the argument.  So 

I’ve noted your objection for the record.  I’m going to overrule it due to 

the fact that the March 5th -- I believe it did address these issues that 

was filed by Mr. Liebman. 

MR. SIMONS:  Okay.  The -- I’m looking at March 8th Joinder 
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by Mr. Lionel.  

THE COURT:  Right.  And there was -- Mr. Liebman filed a 

Joinder to the Summary Judgment filed by Mr. Lionel on March 5th.  Are 

you not -- 

MR. SIMONS:  I might never -- 

THE COURT:  -- on the service list? 

MR. SIMONS:  -- have seen that. 

THE COURT:  Well -- 

MR. SIMONS:  Well, anyway, since you're allowing the 

argument, I’ll deal with it. 

THE COURT:  Mr. Simons, you're on the service list.  So if 

there’s an issue, I’ll expect you to bring that to my attention -- 

MR. SIMONS:  Sure. 

THE COURT:  -- later. 

MR. SIMONS:  Fair enough. 

Now, let’s start where -- what we think we need to address -- 

what I think we need to address today and that is the argument of when 

is there -- have there been an accrual.  This isn’t the first time this 

argument has been presented to you.  This isn’t the first time the 

Supreme Court has looked at the situation in this case.  

So I’m going to start with that and then I’m going to go to Mr. 

Lionel mentioned 68 times apparently in our briefing there was a 1.5 

million dollar investment into Eldorado.  And I’m going to tell you why 

and the factual basis supporting that because it’s extremely detailed in 

our brief, but it’s ignored, why the evidence supports that. 
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What we do have that we can consider, in addition to the 

undisputed evidence to the 1.5 million that went into Eldorado, is the 

date of discovery by my client.  Nanyah didn’t discover the bad acts until 

December of 2012, okay?  That fact has been established.  In our 

Complaint we assert the basis and we point out that their admissions 

and their responses are we can’t contest that.  We have no evidence to 

contest that.  And there is no evidence to contest it. 

Instead what they propose to you is Judge, we want you to 

artificially create a date that the cause of action accrued based upon a 

date a contract was entered into.  And they come back to the argument 

that the statute of limitations runs or should run as of October of 2008 

because that’s when the purchase agreement by the Defendants took 

place.  So the date of the contract should establish the date a breach 

occurs.  That’s not -- there’s no case says the date a contract is entered 

establishes the date the contract is breached. 

Then they, without any substance, tell you, well, it was an 

immediate obligation by the Defendants Rogich Trust, Eldorado, the 

Eliades, the Teld, there was an immediate obligation.  That’s not what 

the contracts say.  The contracts say that there will be a conversion.  

There’s a recognition of that investment and it’ll either be converted into 

debt or equity.  There’s no timeline in there.  There’s no established date 

by which that obligation has to take place. 

So what was transpiring is the property was attempted to be 

sold because then if the property is sold, income comes in, everybody 

gets paid, it goes away.  So what happens?  We have an underlying 
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contract that was entered into in October 2008, doesn’t have a date 

certain within which any party has to comply, and then an event 

happens, the secret membership transfer, which transfers out the 

Rogich Trust -- 

THE COURT:  How secret was that? 

MR. SIMONS:  It was secret because we were not -- I was 

never identified.  Excuse me, when I say I.  My client was never 

informed.  And we know that because they have admitted it in their 

answers.  We never informed Nanyah of this transaction; therefore, it 

has to be secret when it relates to my client. 

THE COURT:  Okay.  

MR. SIMONS:  So, we have an event gives rise to the first 

lawsuit.  That goes up and the identical argument that Mr. Lionel gave to 

you for this accrual was used both in support of the First Summary 

Judgment and in front of the Supreme Court when he says that the 

cause of action for a breach of contract should accrue on the date they 

knew or should have known.  Use that very argument in their appellate 

brief.   

There was some discussion about what the Supreme Court 

actually says in response to that.  And the Supreme Court says no, it’s 

not the date the investment was made when the obligation arose, it was 

at a later date because the order says appellant, which is Nanyah, 

claims for unjust enrichment did not accrue until Eldorado Hills retained 

the 1.5 under circumstances where it was equitable -- inequitable for 

Eldorado Hills to do so. 
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And it said Defendants had never presented any evidence to 

the Court establishing that there was a material fact regarding either 

way; whether it should have been earlier or later.  So it goes back 

because what the appellant said -- Eldorado said is -- excuse me, 

Nanyah, is that we didn’t discover it and the statute of limitations should 

trigger on the date of discovery, which was what was briefed to the 

Supreme Court. 

So now should that accrual date that the Defendants propose 

apply?  No.  Because they want you to say a breach accrues on the date 

a contract is entered.  There’s not one con -- there’s not one case, 

there’s not one statute of limitations that says that.  But what we do have 

when we’ve briefed to you is a date of discovery.  A date when there is 

an event, a repudiation, a breach.   

That’s why under the elements of a contract, contract 

performance breach, we have to look at the date of breach or what could 

be perceived as a breach, which was when we discovered the secret 

deal in December of 2012.   

And I say it was secret deal because if we were advised of it 

earlier or that it was transpiring -- in fact, this is what Mr. Harlap said, 

you never brought it to my attention.  You never said look, we’re going to 

do this deal.  I would have bought out Mr. Rogich’s interest for 600,000.  

You never gave me that opportunity.  Instead, you sell the four-million 

dollar asset for 600,000 because you're trying to avoid my interest.  

That’s what he actually said in his deposition. 

So, we’re in December of 2012, we find out about this 
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information.  Again, that is undisputed.  All our statutes of limitations in -- 

we show in our brief are -- were within all the statute of limitations.  

We’ve got the six years, we’ve got the four years.  All of them, we 

detailed the dates. 

Now, I’m going to -- the law of the case -- it’s kind of 

interesting because we have a consolidation, all right?  We have some 

federal cases you saw in our Reply that says consolidation, when you 

bring a case in, there’s already a law of the case in the main action.  So 

the consolidated case is bond by that law of the case because this has 

already come up, come back down.   

Mr. Lionel confuses issue preclusion and claim preclusion with 

law of the case saying we weren’t a party to that.  That’s not the point 

whether they were a party or not.  It’s now a consolidated action and this 

Court already rendered a ruling, went up, come back down, and it’s 

applicable.   

So we think, based upon our briefing, that we have a law of 

the case issue.  We have a law of the case where the Court has said --

the Supreme Court, you have to look at the facts.  And the appellants 

say they didn’t discover until the bad acts, thereby triggering the statute 

of limitations.  That’s what’s applicable in -- across the board in this 

case. 

So, now I’m going to jump to the 1.5 million in our claims and 

address some of the oppositions to our claims.  Now the 1.5 million, 

there’s the contention asserted that it went into CanaMex.  That was pre.  

CanaMex was rolled into Eldorado Hills and we know this because of the 
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following undisputed evidence.  The undisputed evidence is that 

Eldorado’s own bank statements show the 1.5 million going in. 

What happens after that, there’s allegations that Mr. Huerta 

did something or didn’t do something.  That has nothing to do with us.  

We have the bank statements and we have the internal accounting 

records, both at Exhibit 6 and Exhibit 7 showing that Nanyah’s money 

went into Eldorado.  Eldorado took possession and control of our money. 

Then what we have is Mr. Huerta testifying.  You heard Mr. 

Lionel say Mr. Huerta was a co-managing member.  If you look at the 

operating agreement, which is Exhibit 3 -- excuse me, Exhibit 8.  There’s 

an Exhibit 8 to that operating agreement, which says Mr. Huerta 

combined the company, absolutely buying the company as a managing 

member.   

So what does Mr. Huerta say?  Mr. Huerta says repeatedly 

that Nanyah’s money was solicited and invested into Eldorado Hills.  

Eldorado Hills received that money and retained that money and 

Eldorado Hills should have received a membership interest -- a 

membership certificate, but it wasn’t done because we were doing things 

on handshakes, we were moving quickly.  I didn’t do is what Mr. Huerta 

said, even though it was required. 

Now what Mr. Huerta’s statements, they’re binding on 

Eldorado Hills.  They’re a party admission under Chapter 51.035, 

subsection A, B, and C.  Party admissions.  Representative admissions.  

We also have -- that’s a binding admission because of the agency 

relationship.  The principal is bound by an agent’s representation.  So 
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