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LAS VEGAS, NEVADA, THURSDAY, APRIL 16, 2015

Thomas Stewart.

* * * * *

Page 4

THE COURT: Let's go on the record with

This 1s the date and time set for

preliminary hearing.

Is the State ready to proceed?
MS. JONES: Yes, vyour Honor.
THE COURT: 1Is the defense ready?

MS. ROSS: Yes, your Honor.

We'd invoke the exclusionary rule.

THE COURT: 1It's my understanding

was a Sargent Notice filed in this case?

MS. ROSS: Correct, vyour Honor.

the

there

THE COURT: So the defendant's presence 1is

walved at this point.

Honor.

the record?

You have four to five witnesses?

MS. JONES: We have actually six,

THE COQURT: S1xX witnesses?

MS. JONES: Yeah.

your

THE COURT: Was there an offer, just for

MS. JONES: There was never an offer

PATSY K. SMITH, OFFICIAL COURT REPORTER

(702) ©671-3795

AA000004
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extended on this case at this point, your Honor.

THE COURT: Okay.

Are you able to do this without the
defendant being present?

MS. JONES: We are, your Honor. We do
have his booking photo. We intend to have that admitted
into the evidence.

THE COURT: Has that been marked?

MS. JONES: It has.

THE COURT: Counsel, did you have receive
a copy of the photograph?

MS. ROSS: Yes, I did, your Honor.

THE COURT: Is it just the photo or did
you remove the other information?

MS. JONES: Yeah, just the one that has
the photo, no information.

THE COURT: Okay. Just wanted to make
sure, okay.

All right, the exclusionary rule has been
invoked. It looks like the courtroom is empty.

State, why don't you call your first
witness.

MS. ROSS: Your Honor, just as a matter of
housekeeping, on one of the exhibits, I talked to the State

about it, I believe the fingerprint exhibit, I don't have

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000005
(702) ©71-3795
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any objection. I haven't received a copy, but, for the
record, I would request a copy.

MS. JONES: The actual archive fingerprint
where the defendant's fingerprints were collected, 1t's
something we DT'd the lab to bring. She brought it today.

Today 1s the first time I have seen it.
I'm going to ask it be admitted. I told counsel we don't
have a copy for our file. That's the only copy. We will
get it from her, but we will give her a copy, but the lab
tech brought it this morning.

MS. ROSS: Thank vyou.

THE COURT: Who is first?

MS. JONES: Natasha Lumba.

(Off the record discussion not reported.)

NATASHA LUMBA,
having been first duly sworn to tell the truth, the whole
truth and nothing but the truth, testified and said as

follows:

THE CLERK: Please be seated.
State your name and spell it for the
record.

THE WITNESS: My name 1s Natasha Lumba,

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000006
(702) ©71-3795
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N-A-T-A-S-H-A L-U-M-as-in-Mary-B-as-in-boy-A.
THE CLERK: Thank you.
THE COURT: ©State, vyou may proceed.

MsS. JONES: Thank you, your Honor.

DIRECT EXAMINATION
BY MS. JONES:
0 Natasha, I would like to draw your
attention back to January 20th, 2015. Were you here in Las

Vegas on that day?

A Yes.

Q Did something different happen to you that
day?

A Yes.

Q Okay, can you tell the Court what
happened -- what were you doing on that day?

A Well, I went home at around 11 P.M. and I

was walking from my parking spot to my front door.

As I got to the front gate of my patio, I
noticed, in the corner of my eye, two black men walking
very quickly towards me. They kind of came out of no where
and I could tell, by the way they were looking at me, they
were —-- they were -- they weren't just walking by, they
were looking at me and I -- you know, I started saying

like, Oh, my God, oh, my God, and, as soon as I did that,

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000007
(702) ©71-3795
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the shorter one of them said, Don't yell or we'll hurt vou,

and the other one held up a gun to me.

Q When he held up the gun, where was the gun
pointed?

A It was pointed me.

Q At you?

A Yes.

Q At what part of your body?

A I guess my torso.

@) In the front or in the back?

A The front. I was facing them kind of at
this point.

Q Okay.

You said you were going to your home.
What 1s your address?
A 805 Rock Springs Drive, apartment 101, Las

Vegas, Nevada, 89128.

0 Is that located here in Clark County?
A Yes.
Q Okay.

And so you said that one of them was
holding a 2 to you. When he was holding the gun, what else
happened after that?

A They told me to open my front door and so

I did. They followed me inside and I walked in. I dropped

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000008
(702) ©71-3795



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 9

everything that I had. They told me to go into my bedroom
and lay face down on the ground.
Q Okay, I'm going to back up and ask you a
couple clarifying questions about that.
When you said they told you to open your

front door, did you want to let them in your house?

A Absolutely no.

0 Did you know these individuals?
A No.

Q Okay.

So you opened the front door at their
direction?
A Yes.
Q When you opened your front door, you said
they came in. Were they in front of you or behind vyou?
A Behind me.
Q Okay, so they were behind you.
Did they still have the gun at this point?
A Well, I had my back to them, so I'm not
sure if they were still pointing it at me, but, you know,
they showed me that they had a gun.
Q And did you have a reason to believe that
they no longer had the gun?
A No.

Q Okay.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000009
(702) ©71-3795
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So you went into your house at this point

and you said they. Were they both acting together?
A Yes.
O Okay.

And so when they told you to go into your

bedroom and lie on the ground, did you do that?
A Yes.
Q Okay.

Then what happened after you got on the
ground?

A They asked me where my purse, wallet, and
phone were. I told them it was on the ground where I
dropped it about five feet from my front door.

They then started asking me questions
like, you know, where the money was. They were ransacking
my apartment pretty much, just looking for money.

They asked me what they could sell for
money. They went into my second bedroom and got my laptop.

They also —-- yeah, they got my phone out
of my purse and my wallet and there was only two dollars in
my wallet. They asked for the pin for my -- they first
asked if it was a debit or credit card that I had. They
were debit cards. They asked what the pins were and I told
them and, for most of the time, one of them was kind of

watching me while the other one was, you know, looking

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000010
(702) ©71-3795
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around, and 1s like looking through everything and they
were kind of taking turns doing that.

They looked into my jJewelry box and I told
them that it was all costume --

Q Okay, Natasha, I will kind of stop you for

a second.

You said they were kind of taking turns.
Did they take turns like one was watching while the other

one would go through vyour things?

A Yes.

Q Did they go through almost all of your
things?

A Yes.

Q Did they appear to ransack your apartment?

A Yes.

Q When vyou said they went through the

Jewelry box, where was your Jewelry box located?

A It was located in the hallway. There are
two. There 1s one hung up on the wall and another one that
was like a chest. It was sitting below it.

0 You saw them go through your jewelry box?

A Yeah. Well, they actually had me open it

for them and then, vyou know, I showed them. I said, It's
all costume, you know, 1t's not wvaluable.

There was one item, it was a fake gold

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000011
(702) ©71-3795
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chain. They asked me if it was real. I told them it was
not.

Q Did there come a point in time where they
asked i1if you had money hidden 1in your bra?

A Yes.

Q Did they ask you if you have money hidden

anywhere else?

A Yes.
0 Where else did they ask you?
A They were actually going to flip my

mattress. I told them, There is no money there. They kept
asking me, you know, Where i1s the cash? Like, How do you
have so much shit if you have no cash?

So they -- one of them had me turn over
and he stuck his hand up my bra and down my pants.

Q When you say he stuck his hand down vyour
pants, did he go underneath your underwear or was 1t over
your underwear?

A Underneath my underway.

THE COURT: We need to clarify it. There
are two different people.
Short one or the taller one?
THE WITNESS: Shorter one.
0 (BY MS. JONES) So the shorter one stuck

his hand under vyour pants and up your bra?

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000012
(702) ©71-3795
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A Yes, up my bra.
@) What was the taller one doing when the

shorter one was doing this?

A He was somewhere else in the apartment.
Q Okay.
And you said that his -- when he stuck his

hand down your pants, his hand went under your underwear?

A Yes.

Q So did he touch your skin?
A Yes.

Q Okay.

And did you want the defendant to do that?
A No.
Q Okay.
And you said that he also ran his hand up
your bra?
A Uh-huh.
Q Okay.
And at any point did he penetrate you when

he did that?

A No.

Q But he did run his hand down your
underwear?

A Yes.

Q Okay.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000013
(702) ©71-3795
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And how did this end? How did this -- how
did they leave?
A Well, they told me that i1f I called the
cops, they would come back and kill me.
@) Who said that, the tall one or the short
one?
A Both of them at different times. I

overheard them talking when they were in the living room.

The short one -- the tall one said that. I said I wasn't
going to call the cops. The shorter one said, I don't
believe her. So he came back 1in and told me that 1f I

called the cops, they would come back and kill me, they
knew where I lived.

They also asked i1f I had my social
security card, which I did not, and they -- they took my
laptop, my phone, and my camera and then they left quietly.

O Okay.
And what was the brand name on your

laptop, do you remember?

A Toshiba.

Q And what type of phone did they take?

A It was a vyellow 5C.

0 And you said they also took your camera-?
A Yes.

Q And, earlier, vyou said that you had two

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000014
(702) 671-3795
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dollars in your wallet. Did they take that?

A Yes.
Q And that was the only cash that you had?
A Yes.
0 And you said that when they were leaving,

they said if you called the police, they were going to kill

you'’?
A Yes.
@) Did you call the police?
A Later, vyes.
Q And why did you wait?
A I was really scared. I was really scared.

I also didn't have my phone.

So I then got in my car, which I was
afraid to do because before they left, they also asked me
what kind of car I had and so I was afraid that, I don't
know, they might follow me, they might have been waiting
for me or something, but -- so I got in my car and I drove
to my friend's place and, you know, I felt safe there and
that's when I called 911.

0 And about how long after they had left
your house was i1t that vyou called 9117

A I would say about 20 minutes.

Q Okay.

And you called 911 after you got to your

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000015
(702) ©71-3795
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friend's house because you felt safe there?
A Yes.
0 And the entire time that they were in vyour

house, were you afraid?

A Yes.

Q The entire time?

A Yes.

Q Did you want them to have your cell phone,

your laptop, your camera or any of those things?

A No.

Q And did you ever voluntarily let them into
your house?

A No.

Q While they had you down on the ground, did

you feel like you were free to leave?

A No.

Q And one of them was watching you at all
times?

A There were a few points at which neither

of them were watching me, but where I was, you know, 1in my
bedroom in relation to the rest of the apartment, you know,
they could see me from the living room, the kitchen, the
hallway, so, yeah, I couldn't like make a run for it or
anything.

@) Did they still have the gun while they

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000016
(702) ©71-3795
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were inside your house?
A I mean I can't know for certain. They
didn't, vyou know, wield it while they were in my house,

but, I mean, I assumed that they did.

Q You thought that they did?
A Yes.
Q Okay.

And you had no reason to believe they

didn't bring 1t in?

A No, I had no reason to believe that.

Q After you called the police, did Metro
respond?

A Yes.

0 Did there come a point in time where you

talked to a detective named Detective Abell?
A Yes.
O Okay.
Was that at a substation or where did vyou
talk to him?
A I talked to him over the phone and then he

met with me at my work.

Q Okay, so he came down to your work?
A Yes.
0 When he came down to your work, did he

show you a photo lineup?

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000017
(702) ©71-3795
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A Yes.

MS. JONES: Your Honor, if I may approach
the witness?
THE COURT: You may.

Q (BY MS. JONES) I'm showing you what's
been marked as State's Proposed Exhibit 2, do you recognize
what that 1is?

A Yes, this 1s my handwritten testimony

about the photo lineup and what I wrote out.

Q Okay, we will get to that in just a
second.

A Okay.

@) And so this i1s what you hand-wrote when

you did the photo lineup with Detective Abell?

A Yes.

Q I'm showing you the second page of State's
Proposed Exhibit 2, does that appear to be the photo lineup
Detective Abell showed you?

A Yes.

0 Does that fairly and accurately depict the

photo lineup he showed you?

A Yes.

Q There is markings on pictures two and
three. Did you make those markings?

A Yes, that's my signature.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000018
(702) ©71-3795
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JONES: Your Honor, at this point, the

the admission of State's Proposed

COURT: Any objection?

ROSS: Not for purposes of the

COURT: Qkay, State's Proposed 2 will

MS. JONES) When Detective Abell came

to your work and talked to you about this, did he go over

the i1instructions with you before you did this?

A Yes.

Q So you understood what was going on?

A Yes.

Q Were you able to identify anyone in this

photo lineup?

A Well, I told him that these number two and

three looked a lot like them in certain ways. Like number

two, he looked more like the shorter one because of his

face shape, but there were a few differences like his

lips —-- number two's

little bit darker or

lips are bigger and he was also a

this picture i1is a little bit darker

and the nose -- the eyes are a little different.

Like there are some differences, but, you

know, there are similarities as well and then, with number

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000019

(702) ©671-3795
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three, he looked more like the taller one.
@) And what were the similarities?
A The similarities being the eyes and the

face shape.

0 Okay, on number three?
A Yeah.
Q Okay.

So those were the markings that you put on
this photo lineup?
A Yes.
0 Okay.
And you said that number three had similar
characteristics and looked like the tall guy?
A Yes.
Q Okay.
MS. JONES: Your Honor, if I can just have
the Court's brief indulgence?
0 And the entire time that this was
happening, did it appear to you that the two defendants

were acting together?

A Yes.

Q Was any of your property ever returned to
you'’?

A No.

Q So you have never gotten anything back?

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000020
(702) ©71-3795
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MS. JONES: Pass the witness, your Honor.
THE COURT Okay.
Any cross?

MS. ROSS: Yes. Thank you, your Honor.

CROSS-EXAMINATION
BY MS. ROSS:
0 Good morning, Ms. Lumba.
I just want to do a little clarification
before we start because you keep saying taller and shorter.
Did you fill out a statement in this case?
A Fill out a statement?
Q A handwritten statement that you gave to
the police in this case?
A Yes.
Q Did you tell the police how tall you
thought that these people were?
A Yes.
Q And do you remember how tall you thought
they were?
A I thought that they were about -- the
shorter one was maybe 5-9 to 5-11.
Q Okay.

A And the taller one was maybe like maybe

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000021
(702) ©71-3795
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two 1nches taller than the shorter one.

Q

Okay.

So the shorter one 5-9 to 5-11 and the

taller one 5-11 to 6 feet or so?

A

Q

A
actually wearing

Q

A
Q
that night?

A

Q

about my height?

A

Q

Yeah, I believe so0.

Okay.

How tall are you?

I'm 5-3, but I wear like high heels. I'm
the same shoes I was wearing that day.
Okay.

How about tall are you with your heels?
About 5-6.

And were these two men taller than you on

Yes.
Okay.

I'm 5-11. Were they taller than me or

I would say about your height.

Okay.

So closer to my height than your height?
Yes.

All right, Thank vyou.

And then I wanted to go back just a little

bit to when they first approached vyou.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000022
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You stated that one had a gun and that was

the tall one, correct?

A

Q

Yes.

Okay.

Did you see the gun?

Yes.

What color was 1it?

Black.

Could you tell what type of gun it was?

I mean I don't know that much about guns,

but 1t was a handgun.

Q

A

A

Q

Like a pistol?

It looked more like a semi-automatic.
Okay.

Was it big or small?

Small, like this big maybe.

Okay, for the record, vyou are holding your

hands maybe six to eight inches?

A

Q

approached you?
A

Q

A

Yes.
Okay.

And what were the people wearing when they

They were wearing dark hoodies.
Okay.

And dark pants. The taller one was

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000023
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wearing dark jeans and the taller one was wearing Adidas
sneakers with the black stripes on the side.

Q Okay.

You said they were wearing hoodies. Were

they pulled over their face?

A When they first approached me outside,
they were not, but once they were inside, they had pulled
the draw strings really tight so that I can pretty much

see, you know, only half of their faces.

Q Okay, you could see their eyes?
A Yes, I could see their eyes.

Q Could you see their nose?

A Yes.

Q Could you see their mouths?

A No.

Q You testified earlier, when they

approached you, you noticed them coming out from the corner

of your eyes?

A Yes.

Q Were they coming from the parking lot?

A I'm honestly not sure. I didn't realize
anyone was there until they were really close by. I don't

know what direction they came from because by the time that
I noticed they were there, they were probably five feet

away, 1f not closer.

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000024
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Q Okay.

And this was late at night, correct?

A Yes.
0 So 1t was dark outside?
A Yes, but there's a, you know, street light

right outside of my house.
Q Okay.

And you testified that the taller one held

the gun at first. Did the shorter one ever hold the gun?
A No, I don't think so.
0 Okay.

Then you testified they made you go inside
your house?
A Yes.
Q And they made you lay down in your
bedroom, correct?
A Yes.
Q With the layout of your house, 1s the
bedroom secluded in your apartment?
A Yes, kind of. It's in the back corner.
Q Okay.
And, also, just for clarification and I
think the State got a little bit into this, you kept saying
they during this whole time?

A Yes.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000025
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Q Did one speak more than the other?

A The shorter one spoke more than the --
more than the other one.

O Okay.

And you did not see the gun once you got
in the apartment?

A No, I did not.
Q Okay.

You testified that one would watch you
while the other one ransacked the apartment. Who was
watching you during this time, was 1t the tall one or the
short one?

A During which time?
Q During this whole time.

Did they take turns?

A They took turns.
Q They took turns.

You testified you could see them
ransacking your apartment, correct?

A Well, I heard them ransacking it and, vyou
know, after they left, I saw what they had done.

Q Okay.

A But in terms of what I actually saw, I saw
them loocking in my closet in the hallway because that's

where I could see from where I was lying down and when they

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000026
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happening in the living room?

Page 27

A I could see part of the living room from

where I was laying down.

Q Okay.

And then you also testified that you had a

jewelry box. That was in the hallway, correct?

A Yes.

Q And vyou testified that they had you
the jewelry box, correct?

A Yes.

Q Okay.

open

And then you testified that the shorter

one was the one who went through your bra and underwear,

correct?

A Yes.

0 And the taller one was not in the room

when that happened?

A No.

0 You also testified that they took a
laptop, a phone, and a camera, correct?

A Yes.

0 They did not take any jewelry?

PATSY K. SMITH, OFFICIAL COURT REPORTER
(702) ©71-3795
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Q

indulgence.

went to a friend'

A

A

Q

understand you.

A

Q

A

Q

Page

They did not take any jewelry.

And then you testified -- brief

And then, ma'am, vyou testified that you
s house, correct?

Yes.

What friend?

My friend Hunt.

Hund (sic)?

Hunt.

Do you have a last name?

No, his last name i1s Hunt.

First name Bridgeford (phonetic)?
Bidgeford (phonetic).

Bidgeford, I apologize. I didn't

Last name Hunt.

Thank vyou.

That's where you called the police?
Yes.

Okay, when you called the police, you

wrote a statement that night, correct?

A

Q

A

Yes.
And you signed that statement, correct?

Yes.

28
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0 On that statement, do you remember that
you marked you could not identify the suspect?

A I did not mark that. The police officer
asked me i1f I could identify them in a lineup and I said I

wasn't sure --

Q Okay.

A -- and he marked that.

0 So the police officer checked that box?

A Yes.

0 Did the police officer write anything else

on the report or is this your handwriting?
A I can't see 1it.
Q sure.
MS. ROSS: If I may briefly?

THE COURT: You can approach.

(Off the record discussion not reported.)

MS. ROSS: I'm just showing her the copy

of the police report.

Q Did you personally write that out?

A Yes, that's my handwriting.

Q And you signed that there at the bottom?
A Yes, yes.

Q Just to go the testimony, I'm pointing to

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000029
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the box that says, Can you identify the suspect, the
officer checked that?

A Yes.

O Okay.

Then, Ms. Lumba, you stated later you met
with Detective Abell to go through a photo lineup, correct?

A Yes.

Q And you were shown that photo lineup -- 1if
I may approach to grab it, please?

THE COURT: Yes, vyou may.
MS. ROSS: And if I may approach the
witness?

Q Ms. Lumba, I'm showing you what is
previously admitted as State's Exhibit 2. This 1is the
lineup and vou have identified or the person in the slot
that's number two as the shorter one, correct?

A Yes.

Q So that suspect would be around 5-9,
correct, based on what we previously talked about?

A Or 5-10, vyeah, ish.

Q And the person in number three vyou
identified as the taller suspect?

A Yes.

0 That would be around my height, 5-11,

mavybe 6 foot?

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000030
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THE REPORTER: Yes? No?
THE WITNESS: Yes, vyes, sSorry.
MsS. ROSS: OSorry.

So the person in number three, vyou stated

had similar features to the taller one you saw?

A

Q

Yes.

And you described some of those similar

features. What is different than the suspect you saw?

A

Q

A

What's different?
The nose.
Okay.

I would say the -- the face shape is

similar, but i1t's a little wider.

Q

This picture 1s wider than the person you

remember from that night?

A

Q

Yes.

Okay. Thank vou.

Anything else that sticks out?
The nose.

The nose 1s different?
Different.

Okay.

And then you have also testified that you

wrote this statement on the fingerprints (sic) and signed

it in the presence of the officer. Did the officer tell

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000031
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you anything about the pictures before he let you view
them?

A Tell me anything about them?

Q Did he describe anything about what vyou
would be seeing?

A No.

Q Okay.

MS. ROSS: Just brief indulgence.
Q Ms. Lumba, you testified that you didn't

invite these two people into your apartment, correct?

A Correct.

Q Do you ever have people over to your
apartment?

A Yes, people that I know.

Q Okay.

Do you ever host any parties at your

apartment?

A I have never had a party at my apartment.

Q Do you have people come over just to
hangout sometimes?

A Sometimes, vyes.

Q And, just very briefly, you have testified
that while you were in the bedroom, there were points that
the two people were not in there with you?

A Correct.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000032
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MS. ROSS: No further questions. Thank

you .
THE COURT: All right.
Any redirect?
MS. JONES: Yes, your Honor, just a
couple.

REDIRECT EXAMINATION

BY MS. JONES:

Q Ms. Lumba, when you were talking about
maybe 5-9, are you giving an estimate about the height?

A Yes.

Q Okay, because you didn't measure anybody?
You don't know for sure?

A No, I don't know for sure.

Q Okay.

And do you know whether or not either of
the people went through your jewelry box while you were in
the room?

A While I was in the room --

Q While you were in the bedroom on vyour
floor, could you see your jewelry box?

A Oh, yes. I heard them going through it
and after they left, I saw that they taken all the drawers

out.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000033
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Q Okay.

A So, yeah, they went through it while I was
not there.

O Okay.

And the photo lineup, you saw that later
on, you didn't view it that night; is that correct?
A Correct.
Q And counsel asked you whether or not vyou

invite people over and your response was people that I

know. Is that fair?

A Yes.

Q Do you know someone by the name of Tommy
Stewart?

A No.

@) Do you know -- have you ever invited that

person over to your house?

A No.

Q Are you aware of a time that that person
was ever 1in your house?

A I don't know who Tommy Stewart is.

Q Okay.

SO you are not aware that he's ever been

to your house?

A I am not aware.

MS. JONES: Nothing further, vyour Honor.

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000034
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THE COURT: Okay.

Anything else before I excuse her?

MS. ROSS: Just very briefly, vyour Honor.

THE COURT: Okay.

RECROSS EXAMINATION

Ms. Lumba, I agree with the State that you

did not measure how tall those people were that night,

correct?

A

Q

Right.

But you stated you were wearing heels and

you were about 5-6 that night, correct?

A Yes.

0 And both of them were taller than vyou?

A Yes.

0 By a few inches, correct?

A Yes.

Q And then the State asked you 1f vyou knew
anyone by the name of Tommy Stewart. Do you know anyone by

the name of Raymond?

A

Q

Raymond?

Raymond?

Raymond. Do you have any friends named

PATSY K. SMITH, OFFICIAL COURT REPORTER  AAQ00035
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A No, not that I can think of.
Q Do you have any acqualntances named
Raymond?
A I have a cousin in the Philippines named
Raymond.
MS. ROSS: No further questions. Thank
yOu.

THE COURT: Can I excuse her?

Ms. JONES: Yes, your Honor.

THE COURT: Okay, ma'am, thank you for
testifying here today. You are free to stick around to
find out what happens. You are free to take off at this
point.

THE WITNESS: Okay.

THE COURT: Do you want her to stay here
Oor can she go?

MS. JONES: She's free to go, your Honor.

THE COURT: Did you sign off -

MS. JONES: I have got it right now. T
will give 1t to her on her way out.

THE COURT: Okay. Thank you.

THE WITNESS: Thanks.

MS. JONES: Your Honor, the State's next
wiltness 1s Noreen Charlton.

THE COURT: Okay.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000036
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(Off the record discussion not reported.)

CRIME SCENE ANALYST NOREEN CHARLTON,

having been first duly sworn to tell the truth,

truth and nothing but the truth,

follows:

THE COURT:

Please be seated.

Page 377

the whole

testified and said as

State your name and spell it for the

record.

THE WITNESS:

C-H-A-R-L-T-0-N.

THE CLERK:

THE COURT:

MS.

BY MS. JONES:
Q No

employed?

JONES :

Noreen Charlton,

Thank vyou.

You may proceed.

Thank vyou,

DIRECT EXAMINATION

reen, can you tell us how you are

vour Honor.

N-O-R-E-E-N

A I'm a Senior Crime Scene Analyst with the

Las Vegas Metropolitan Police Department.

Q And how long have you been employed there?
A Six and a half years.
PATSY K. SMITH, OFFICIAL COURT REPORTER AA000037
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0 Noreen, I would like to draw your
attention back to I believe it's January —-- late night

January 20th, but actually the morning hours of January

21lst?
A Correct.
Q Were you dispatched to 805 Rock Springs?
A Yes, 1 was.
Q Do you remember what time you were

dispatched out there?
A I don't know the dispatch time, but I

arrived at approximately midnight:50.

Q So that would actually be January 21st?
A Yes.
Q So you arrived at 805 Rock Springs,

apartment 1017

A Correct.

Q And, Noreen, what type of background do
you have? Can you tell us what type of training you have
to be a crime scene analyst?

A I have a Bachelor of Science Degree in
Bioscience from John Carroll University in Cleveland, Ohio.

When I was hired on the Las Vegas
Metropolitan Police Department, I completed a 10 week crime
scene analyst academy followed by 12 weeks 1n the field

training and evaluation program.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000038
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In 2012, I was promoted to the position of

Senior Crime Scene Analyst and over the past six and a half
years, I have completed approximately 1200 hours of
training.

Q And, Noreen, approximately how many crime
scenes have you responded to?

A Oh, goodness. Somewhere in the area of
3,0001sh.

Q When you responded to the Rock Springs
address, what were your duties at the Rock Springs address?

A My dutiles were to document the scene
through my notes and photography. I then completed a crime
scene search to identify any possible evidence and then I

conducted latent print processing.

Q And so did vyou take some photos in this
case?

A Correct.

Q Let's talk about the latent print
processing.

What did you do to conduct the latent
print processing?
A So after I completed the photography, I
went through the residence to look for anything out of
place, potentially disturbed or anything reported to me as

having been disturbed.
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I may have looked at surfaces that may
have had latent prints and then I continued to powder and
process them to look for any positive results.

Q Were vyou able to powder process and get

any positive results?

A Yes, 1 was.

0 Where were those positive results
obtained?

A Positive results were on the exterior side

of the front door, on a jewelry box on top of the washer in
the laundry room, and also on a coln bank from the bedroom.

0 And those were the areas where you
recovered possible prints?

A Correct.

0 When you recover a possible latent print,
what do you do with the print?

A Once 1t's developed and I can see there 1is
enough detail to recover it, I place a piece of tape on it
and that tape is affixed to a latent print card.

Once I take 1t back to the lab, I affix a
label on that, name on i1t, my P-number, the date I
recovered 1t, the location of the crime, and the location
of the print.

I then initial both the label and the tape

on the card so that it's known that I'm the one that placed

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000040
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them there.

They are then placed into an envelop and
sealed and that's dropped off for the latent print
examiners.

@) Is there an event number that's associated

with that so that we know what event number 1t comes from?

A Correct.

@) What 1s the event number on this event?
A It was 150120-4490.

0 And would that be the event number that

would be associated with all the evidence from this case?
A Yes.
Q So the photos you took, the prints,

everything would have that event number?

A Correct.

Q That's how we would know 1t came from this
case?

A Yes.

Q Once the prints are dropped for the print

examiner, do you do anything else with the prints?

A No. Once I drop them off, I log them, and
them someone else comes and picks them up and they take
custody of 1it.

@) And 1s there a chain of custody

established at this point?

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000041
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Correct.

Did you do that in this case?

Yes, I did.

Did you do that for the latent prints

recovered from the jewelry box?

A

BY MS. ROSS:

Q

Yes,
MS.
THE
Any

MS.

Did

I did.
JONES: Pass the witness, your Honor.
COURT: All right.

Cross?

ROSS: Just wvery briefly.

CROSS-EXAMINATION

you test any other area in the

apartment for fingerprints?

A

Q

Yes,

You

I did.

did not find any fingerprints located

anywhere except the three places you told us?

A

Correct.

MS.

THE

MS.

THE

ROSS: No further questions.
COURT: Any redirect?
JONES: No, your Honor.

COURT: OQOkay, ma'am, thank you for

testifying here today. You are free to stick around to

find out what happens. You are free to take off.

PATSY K.
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Thank vyou.

THE WITNESS: Thank you.

THE COURT: All right, next witness.
MS. JONES: Your Honor, State's next

witness 1s Heather Gouldthorpe.

(Off the record discussion not reported.)

THE COURT: Was she the one who brought
the copy of the prints?

Ms. JONES: Yes.

THE COURT: Did we make a copy?

Ms. JONES: Yes.

MS. ROSS: I have a copy now, your Honor.

THE COURT: Do you have a copy?

MS. ROSS:  Yes.

THE COURT: Okay.

(Off the record discussion not reported.)

FORENSIC SCIENTIST HEATHER GOULDTHORPE,
having been first duly sworn to tell the truth, the whole
truth and nothing but the truth, testified and said as

follows:

PATSY K. SMITH, OFFICIAL COURT REPORTER  AAQ00043
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THE CLERK: Please be seated.

State your name and spell 1t for the
record.

THE WITNESS: My name 1s Heather
Gouldthorpe, H-E-A-T-H-E-R, Gouldthorpe,
G-0-U-L-D-T-H-O-R-P-E.

THE COURT: You may proceed.

MS. JONES: Thank vyou.

DIRECT EXAMINATION
BY MS. JONES:

Q Heather, can you tell us how you are
employed?

A I'm a forensic scientist in the Las Vegas
Metropolitan Police Department's Forensics Laboratory in
the Latent Print Unit.

Q And how long have you been employed there?

A I have employed with Metro for 10 years.

I have been in the forensic lab for approximately seven and
a half years, but I have been a scientist for three years.

Q Okay.

And when something comes in the lab for
you to test, 1s there something that identifies what case
this goes to?

A Yes.

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000044
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Does that make sense?
We have what 1s called event numbers.
Okay.

As well as, in the laboratory, we work our

cases under lab numbers.

Q

Okay.

So do you have event numbers that come in?
That's correct, vyes.

Okay.

Heather, I'd like to draw your attention

to some time 1in January of this year, were you provided and

requested from CSA to do an AFIS hit?

A

I was requested to do an AFIS search on a

latent print packet.

Q

A

you'’?

storage?
A

Q

A latent print packet?
Uh-huh.

Is that latent print packet provided to

It's in our evidence storage.
Okay.

So 1t's provided to you in your evidence

Right.

And then what happens after you get it out

of the evidence storage?

PATSY K. SMITH, OFFICIAL COURT REPORTER  AAQ00045
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A After I get 1t out of the evidence
storage, I look at 1t, make sure they are the 1lift cards
that were supposed to be in there, so the total number of
lift cards are the actual total number I have, and then I
look to see i1if there is any suitable latent prints that I
can run through the AFIS, which i1s the Automated
Fingerprint Identification System, and if there are, then I
go ahead and run those through the system to see if I have
any potential matches, in which i1if I do have a potential
match, I will go ahead and compare those.

Q Heather, I would like to draw your
attention to event number 150120-4490, are you familiar
with that event number?

A I'd have to look at the report.

Q Did you prepare a report in the case of
the State of Nevada versus Tommy Stewart?

A That's correct.

MS. JONES: May I approach the witness,
your Honor?

THE COURT: You may.

Has this been marked?

MS. JONES: Yes.

Q Heather, showing you what's been marked as
State's Proposed Exhibit 5, do you recognize what that is?

A Yes, 1t 1s my report.

PATSY K. SMITH, OFFICIAL COURT REPORTER  AAQ00046
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Q Okay, that's your report?
A Yes.
Q Can you tell us the event number that's on

that report?
A Yes., It's 150120-4490.
Q Okay.
And are you familiar with that report?
A I am.
Q And, in that particular case, were you

provided with a print sample for you to examine?

A I was.
Q And can you tell us how that happened.
A Like I say, 1t was a request that came in

through Crime Scene to run any prints through the AFIS
system that I can. I had three 1lift cards and, on those
three 1lift cards, I was able to run latents through the
system.

0 And you were able to run those.

And what were the results of you running

those latent prints?

A On three of them -- well, on one of them,
I searched through the AFIS system and I hit upon a Natasha
Lumba. I identified her subsequently to three other latent
prints in the case on two lift cards and then I also ran

another print through the AFIS system and it hit to a Tommy

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000047
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Stewart and I hit him on one of the cards --

Q Okay.

A -- and identified him on one of the
cards --

Q Okay.

A -- to one latent print.

Q You said you had three cards?

A Correct.

0 Okay, on the first 1lift card, where did

the first 1ift card come from?

A It came from the exterior side of the west
facing front door and it was marked 1lift card number one.

0 And what were the results of the testing
on that 1lift card?

A On that one, there was two suitable latent
prints and I identified both Natasha Lumba, one the left
ring finger and the other to the left middle finger.

Q Where were the prints obtained from card
number two?

A From the jewelry box atop of the washer in
the laundry area, which i1s marked number two.

Q And what were the results of that?

A I identified that to the left middle
finger of Tommy Stewart.

0 What about the prints from 1lift card

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000048
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number three?

A Lift card number three came from the coin
bank atop the dresser at the west wall of the master
bedroom, which was marked number three, and I identified it
to the left index finger of Natasha Lumba.

0 After this testing was completed and you
had the print for Tommy Stewart, what did you do?

A After we get the AFIS -- subsequent AFIS
hit, which i1s a possible association, I go ahead and I take
the ID number and pull the archive prints of that ID number
and then I go ahead and do a full on comparison to that
case.

Q And what was the ID number that was used
in this case?

Do you need to look at your report --

A Yes.

Q -- to refresh your recollection?

A For Tommy Stewart?

0 Yes, ma'am.

A 2731067.

Q And when you obtained that ID number, you

salid that you then pulled the archive prints?
A That's correct.
Q Okay.

MS. JONES: Your Honor, if I can approach

PATSY K. SMITH, OFFICIAL COURT REPORTER  AA000049
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the witness again?
THE COURT: You may.
0 (BY MS. JONES) Just, for the record,
Heather, I'm showing you what has been marked as State's

Proposed Exhibit 1, do you recognize what that i1s?

A Yes.

9 What 1s that?

A That 1s the archive exemplars of a Tommy
Stewart.

Q Those were archives that you pulled?

A That's correct, vyes.

Q And you actually provided those to me
today?

A I did.

Q Does this fairly and accurately represent

the archive of the prints for Tommy Stewart that you
pulled?
A Yes.

MS. JONES: Your Honor, move for State's
Proposed 1 into evidence.

THE COURT: Any objection?

MS. ROSS: Not for the purposes of the
preliminary hearing.

THE COURT: All right, State's Proposed 1

will come 1n as State's 1.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000050
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0 (BY MS. JONES) And if I can refer back to
State's Proposed Exhibit 5, i1s this the report you prepared

in this case?

A Yes.

0 That you've been referencing?

A Yes.

@) Does it fairly and accurately reflect the

fingerprints you found?
A Yes.
MS. JONES: Your Honor, move for admission
of State's Proposed 5.
THE COURT: Any objection?
MS. ROSS: Not for the purpose of the
preliminary hearing.
THE COURT: Okay, that will come in as
State's L.
0 (BY MS. JONES) In this case, did you do a

manual comparison?

A I did, vyes.
Q And how are you trained to do that?
A Well, I started back as a forensic

laboratory technologist back in 2007. As a forensic
laboratory technologist, I was trained to do basic
comparisons, how to enter prints into the AFIS system, and

how to recover latent prints from evidence.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000051
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I then was promoted, after three and a
half years, to a forensic scilentist trainee, which for a
whole vyear, I trained on how to do more complex, more
harder latent print comparisons, how to i1ssue reports, how
to effect identifications, exclusions, and in our inclusive
categories.

And then I promoted from there. After I
passed a series of proficiency tests, I promoted to a
forensic training -- or a forensic scientist, in which I

have held the position for over three years.

@) And about how many manual comparisons have
you done?

A I couldn't even tell vyou.

0 Hundreds, thousands?

Is 1t more than a thousand?
A I'd say I think last year my case total

was like 200 something, so...

Q Okay, that's like an average for the year?
A Yeah.

Q You have been doing that for three years?
A Correct.

MS. JONES: Okay, pass the witness, your
Honor.
THE COURT: Any cross?

MS. ROSS: Yes, very briefly.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000052
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CROSS-EXAMINATION

BY MS. ROSS:

Q Ma'am, when you a do manual comparison,
how many points of commonality are you looking for?

A We don't have a specific number of points.
What we do i1s look at the entire print in itself. We look
at the flow of the ridges, how are they flowing 1s what you
would think of as fingerprint types, so your whirls, vyour
loops, your arches.

We kind of look at that first, then we go
ridge-by-ridge to see what each ridge does, then once we
have enough of that, then we can affect an ID or exclusion
at that time.

Q Okay.

So you essentially do a visual comparison
of the prints that you got a hit on AFIS for and the prints
that you have on file?

A Correct.

MS. ROSS: No further questions.

THE COURT: Any redirect?

MsS. JONES: No, your Honor.

THE COURT: Ma'am, thank you for
testifying here today. You are free to stick around to

find out what happens. You are free to take off today.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000053
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Thank vyou.
THE WITNESS: Thank you very much.
MS. JONES: State's next witness 1is

Officer Jackson.

(Off the record discussion not reported.)

OFFICER BRIAN JACKSON,
having been first duly sworn to tell the truth, the whole
truth and nothing but the truth, testified and said as

follows:

THE CLERK: Please be seated.

State your name and spell it for the
record.

THE WITNESS: Officer Brian Jackson,
B-R-I-A-N J-A-C-K-5-0-N.

THE COURT: You may proceed.

MS. JONES: Thank you, your Honor.

DIRECT EXAMINATION
BY MS. JONES:
Q Officer Jackson, can you tell us how you
are you employed?

A Currently as a police officer employed

PATSY K. SMITH, OFFICIAL COURT REPORTER  AAQ00054
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with the Las Vegas Metropolitan Police Department and T

work at the Bolden Area of Command.

Q How long have you been employed there?
A Eight and a half years.
@) I want to draw your attention back to

February 14th, 2014, were you conducting surveillance on

Owens and H Street?

A Yes, ma'am.
@) Who were you looking for?
A We were there looking for two individuals.

One was a subject that we knew with the moniker of Tae and
we were aware of another subject that had -- was wanted

that went with the name Thomas Stewart, Tommy Stewart.

Q So that's who you were looking for?

A Yes, ma'am.

0 Did there come time when you saw Tommy
Stewart?

A Yes.

0 Where did you see him?

A Walking through a parking lot to Bells

Market on H Street.

0 What did you do once you saw Tommy
Stewart?

A As soon as I saw him, I pulled into the

parking lot of the Bells Market and drove passed him. As I

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000055
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drove passed him, I saw for sure that it was him and I went
to the gas pump and parked my vehicle.
Q You were able to ID the person you saw as
Tommy Stewart?
A Yes, ma'am.
MS. JONES: Your Honor, if I may approach
the witness?
THE COURT: You may.
0 (BY MS. JONES) Officer Jackson, I'm
showing you what's been marked as State's Proposed 3, do

you recognize that individual in that photo?

A Yes, ma'am.

9 Who 1s that?

A Tommy oStewart.

0 And does this fairly and accurately depict

how Tommy Stewart looked that day?
A Yes.

MS. JONES: Your Honor, State would move
for admission of State's Proposed 3.

THE COURT: Any objection?

MS. ROSS: Not for purposes of the
preliminary hearing.

THE COURT: Okay, that will come in as
State's 3.

MS. JONES: I apologize, your Honor.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000056
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0 Once you saw him, what did you do after
that?

A As I pulled in, I drove passed him
approximately five feet. He looked into my car and I

looked at him and so I drove passed him to the gas pump and
parked. I was in a plain car.
Q Were there other officers also surveilling

the same area?

A Yes, there was.

Q Were you in contact with them?

A Yes, I was.

0 Was Officer Vorce one of those officers?
A Yes, ma'am.

@) And you were communicating with him?

A Yes, ma'am.

Q Did you guys work together --

A Yes, ma'am.

Q -— on that day?

A Yes, ma'am.

0 And, at some point, did you take Tommy

Stewart into custody?

A Yes.

@) Did you take him into custody with
resistance or without?

A Without.
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Q Was that the extent of your involvement?
A Yes.
MS. JONES: Pass the witness, your Honor.

MS. ROSS: Just very briefly, vyour Honor.

CROSS-EXAMINATION
BY MS. ROSS:
Q You stated you were there doing

surveillance looking for a Tae?

A Yes.

Q And Tommy Stewart?
A Yes.

Q Correct?

A Yes.

THE COURT: Is that one word, A-T-A-Y?

MS. ROSS: No, T-A-E.

THE WITNESS: Tae.

MS. ROSS: I said as Tae.

THE COURT: Tae?

THE WITNESS: Tae 1s the second
related/unrelated person.

THE COURT: I keep hearing Tae.

THE WITNESS: It's the moniker for the
other witness.

MS. ROSS: My apologies, your Honor.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000058
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THE COURT: No, that's okay. Thank vyou.

@) (BY MS. ROSS) How did you know those
people might be in the area?

A They are known to frequent the area, they
have a residence in the area, and we've seen them in the
area 1in the past numerous times.

MS. ROSS: No further questions.

THE COURT: Anything else?

MsS. JONES: No, your Honor.

THE COURT: Officer, thank you for
testifying here today.

THE WITNESS: Thank vyou, your Honor.

THE COURT: You are free to stick around
to find out what happens. You are free to take off.

THE WITNESS: Thank you, sir.

THE COURT: Thanks.

MS. JONES: Your Honor, State's next

witness 1s Officer Vorce.

(Off the record discussion not reported.)

OFFICER MATTHEW VORCE,
having been first duly sworn to tell the truth, the whole
truth and nothing but the truth, testified and said as

follows:

PATSY K. SMITH, OFFICIAL COURT REPORTER  AAQ00059
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THE CLERK: ©Please be seated.

State your name and spell it for the
record.

THE WITNESS: Matthew Vorce, Matthew,
M-A-T-T-H-E-W, Vorce, V-as-in-Victor-0-R-C-E.

THE COURT: You may proceed.

MS. JONES: Thank vyou.

DIRECT EXAMINATION
BY MS. JONES:
Q Officer Vorce, can you tell us how you are
employed?
A I'm employed with the Las Vegas
Metropolitan Police Department, Bolden Area of Command's

Problem Solving Unit.

Q How long have you been employed there?
A Just under 13 vyears.
@) And I would like to draw your attention

back to February 14, 2013, were you working for Metro that
day?

A Yes, 1 was.

Q Were you conducting surveillance on Owens
and H Street?

A Yes, 1 was.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000060
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Q And who were you looking for?
A At that time, we were looking for two

different suspects, but one of them was going to be a Tommy

Stewart.

Q You were looking for Tommy Stewart?

A Correct.

Q Did you see Tommy Stewart while conducting
surveillance?

A Yes, I did.

0 Where was he?

A He was located near -- he was located at

the Bells property, which is going to be located at the
northeast intersection of H Street and Owens. He was at
the north end of the parking lot.

Q What was he doing?

A He was standing with a group of four other

black male adults.

Q Were you just surveilling the area?
A Yes, 1 was.
0 And did you know that the person you had

seen was Tommy Stewart?

A At that time, I received over the radio
transmission from Officer Jackson that provided a detailed
clothing description of Tommy Stewart and I was able to

confirm that it was Tommy Stewart.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000061
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Q So that was Tommy Stewart?
A Yes.
MS. JONES: May I approach the witness?
THE COURT: Yes.
0 (BY MS. JONES) Officer Vorce, I'm showing
you State's Exhibit 3, do you recognize the person depicted

in that photo?

A Yes.

9 Who 1s that?

A Tommy oStewart.

Q Does that fairly and accurately depict how

he looked that day?

A Yes.

0 While you are surveilling Tommy Stewart,
did you see him do anything?

A I observed Officer Jackson's pickup truck
pull into the parking lot, which is a silver Dodge Ram, and
I lost surveillance on Mr. Stewart for half a second, as my
vehicle passed him, and, at this point, I saw Mr. Stewart,
as well as other black male adults move or park a Toyota
Corolla over at the end of the parking lot facing the
business. They opened up the rear passenger side door and
I observed Mr. Stewart remove a firearm and place it in the
rear floorboard area of the vehicle.

Q How far away from the Toyota Corolla were

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000062
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you'’?
A I was approximately between 100 to 150

vards, but I was using binoculars at the time.

0 You were using binoculars?
A Yes.
Q So how sure are you the item Tommy Stewart

placed in the Toyota Corolla was a handgun?

A Hundred percent.

@) You saw him put it on the floorboard?

A Yes.

@) Was there another male there?

A Yes.

Q Did you see him do anything?

A When I saw Mr. Stewart, the subject, he

was grouped up in the back of the wvehicle with the door
ajar and they all wedged themself in the wvehicle.

Mr. Stewart happen to be the closest person out of the
group. I was able to observe him.

I also observed the motion of another arm
coming up and I could see at this point in the back of the
vehicle with the door ajar, I could see a hand go in and
put a gun on the floorboard. I could not tell vyou which
other subjects on scene placed the second firearm on the
floorboard of the vehicle.

9 Was there a female subject there?

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000063
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A Yes.
Go ahead.
Q I'm sorry.

What did you see her do?

A At this point, the subjects began to close
the door, the door was approximately two inches ajar, and
they all stepped away from the vehicle, approximately 15
feet from the vehicle.

At this point, Officer Jackson had parked
over by the gas pumps, had walked over and contacted
Mr. Stewart. The black female, she had came over to the
group, talked to them for a brief second, and then she
actually went and sat -- opened the door and sat on the
back seat of the vehicle with her feet out on the ground on
the pavement and was sitting in the wvehicle.

Q Okay.

And did Officer Jackson eventually take

Mr. Stewart into custody?

A Yes, he did.

Q And when you were out at the scene, what
happened?

A Yes, at this point, as soon as I saw

Officer Jackson taking Mr. Stewart in custody, I moved up
to the scene, secured the vehicle, as well as the

additional occupants that were around the wvehicle.
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0 And when you secured the vehicle, did you
notice anything about the vehicle?

A I noticed the odor of marijuana emitting
from the interior of the vehicle.

0 And based upon you noticing that, what did
you do next?

A Conducted a search of the vehicle, a

probable cause search.

Q Probable cause search of the vehicle?

A Yes.

Q You yourself conducted the search?

A Yes.

@) What did you recover during that search?
A During my initial search, the first place

I looked was the back floorboard of the passenger vehicle.
There was no items there.

I moved to the front passenger side of the
vehicle, there was a white bag, backpack-type sitting on
the floorboard. I opened the top of the bag. I smelled
marijuana emitting from the bag, as well as seeing the
bottom of the firearm, the vehicle was secured at that time
and we contacted our CSI ID to come process the vehicle.

@) And did CSI recover any other firearms
from the vehicle?

ya\ There was two firearms recovered from

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000065
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within the interior of the wvehicle.
Q Did those appear to be the firearms vyou
saw put inside the wvehicle?
A Yes.
MS. JONES: Pass the witness, your Honor.
THE COURT: All right.
Any cross?

MS. ROSS: Just very briefly, vyour Honor.

CROSS-EXAMINATION
BY MS. ROSS:
0 You testified that you were able to see

two guns being thrown into the back of a car?

A Yes.

0 What color were they?

A I was able to see the black on the bottom
of the firearms. I know there were two different firearms.
One had a chrome slide. I couldn't tell which was which,

but I was able to see the bottom half of the firearm and

the bottom half of the slide.

Q You testified you were about 150, 200 feet
away?

A No. I said approximately 100 vyards to 150
vards.

Q My apologies.
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What type of binoculars do you use?

A I use DuBois or Tasco.
Q Okay.
A I have used the same binoculars for

approximately seven years because I have found them

effective at night.

0 You did not take Mr. Stewart into custody?

A No, I did not.

Q You did not charge Mr. Stewart with any
crimes?

A No, I did not.

MS. ROSS: No further questions.

THE COURT: Anything else?

MsS. JONES: No, your Honor.

THE COURT: Officer, thank you for
testifying here today. You are free to stick around to

find out what happens. You are free to take off at this

point.

THE WITNESS: T'1l take off.

THE COURT: Thank vyou.

I need 30 seconds.

MS. JONES: Okay. I only have one more
witness.

THE COURT: Is 1t quick?

MS. JONES: He is going to be lengthy.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000067
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30 seconds.

having been first duly sworn to tell the truth,

truth and nothing but the truth,

follows:

record.

A-B-E-L-L.

/7
/7
/7
/7

All right,

Off the record at 11:05 A.M.

record at 11:10 A.M.)
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I'm going to take

and back on the

(Off the record discussion not reported.)

DETECTIVE JEFFERY ABELL,

THE CLERK:

Please be

seated.

the whole

testified and said as

State your name and spell it for the

THE WITNESS:

THE COURT:

MS.

PATSY K.

JONES :

Jeffery

Abell, J-E-F-F-E-R-Y

You may proceed.

Thank vyou,

vour Honor.

SMITH, OFFICIAL COURT REPORTER

(702)

671-3795

AA000068
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DIRECT EXAMINATION
BY MS. JONES:
0 Detective Abell, can you tell us how you

are employed?

A With the Las Vegas Metropolitan Police
Department.

Q And how long have you been employed there?

A Over nine years.

0 Detective Abell, I would like to draw your

attention to the case of State of Nevada versus Tommy

Stewart, when were you assigned to this case?

A I don't know when I exactly got assigned
the case.

Q Would looking at your report refresh vyour
recollection?

A Yes.

MS. JONES: May I approach the witness,
your Honor?
THE COURT: Yes.

0 (BY MS. JONES) Detective, I'm showing you
page two of the arrest report, if you could just read this
section right here to yourself and just let us know when
you are finished.

A (Witness complying.)

Okay.

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000069
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Okay.

Do you remember when you were assigned to

Well, the case gets assigned through our

so the exact date when i1t got put in my

cue, I do not know, but I did construct a photo lineup on

the 4th day of February.

Q
prior to the 4th
A
Q
lady by the name

A

Q

meeting with her?

A

show her a photo

Q

A

Q

A

So you would have had the case some time
day of February?

Yes.

So, on February 4th, did you meet with a
of Natasha Lumba?

Yes.

And what were -- what was the purpose of

To discuss the details of the case and
lineup.

Oh, you showed her a photo lineup?
Correct.

Did you put that lineup together?

Yes.

How did you do that?

We have a system that we use. It pulls up

pictures and we jJust select the pictures and put them in

the photo lineup.
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Q And then you met with her and showed her
the photo lineup?
A Correct.
MS. JONES: Your Honor, if I may approach
the witness?
THE COURT: Uh-huh.
0 (BY MS. JONES) Detective, I'm showing you
what's previously been admitted as State's Exhibit 2, do

you recognize what that is?

A Yes, I do.
9 And what 1s that?
A That's the photo lineup that I constructed

and showed to Natasha.

Q So 1s that the photo lineup you showed to
Natasha?

A Yes.

Q Before you showed Natasha the photo

lineup, did you go over the lineup instructions with her?

A Yes.

Q And you instructed her what to do?

A Yes.

@) But she 1s the person who made the
identification?

A She 1s.

Q Did she identify two people in the lineup?

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000071
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A She did.
@) Which persons were those?
A The person in the number two position and

the person in the number three position.
@) Are you aware of who the person is -- who

1s in the number three position?

A Yes.

@) Who is in the number three position?

A ITt's Tommy Stewart.

0 And are you familiar with someone by the

name of Tommy Stewart?
A Yes.
MS. JONES: Your Honor, if I can approach
the witness again?
THE COURT: You may.
@) (BY MS. JONES) Detective Abell, I'm
showing you what's previously been admitted as State's

Exhibit 3, do you recognize the person in that photo?

A Yes. That's Tommy Stewart.

0 That is Tommy Stewart?

A Correct.

@) That's the same person who 1s in photo

number three in the photo lineup?
A That 1s correct.

0 Ms. Lumba was able to identify the person
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in photo number three as one of the persons in her house?

A That's correct.

Q Do you remember what she said about the
person in photo number three?

A That he had the face shape, same nose,
same complexion, and she thought he was the taller suspect.

Q Okay.

Did there come a time, on February 14th,

where you were informed that Tommy Stewart was in custody?

A Yes.
Q Were you present when he was arrested?
A Well, we were called out to the scene

after he was taken into custody.
0 After he was taken in, you were called out

to the scene?

A Yes.

0 Was that H Street and Owens?

A Yes.

Q And was he already in custody when vyou
arrived?

A Yes, he was.

0 Who transported him to robbery

headguarters?
A I'm not sure. It was a patrol officer --

I believe 1t was a patrol officer.
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Q And they transported him to robbery

headquarters?

A Yes.

Q Was that at your direction?

A Yes.

0 Do you meet him there?

A Yes.

Q Once you got to robbery headquarters, what

did you do?

A We 1nterviewed Mr. Stewart.

0 And prior to that interview, did you read

him his Miranda rights?

A Yes.

0 Did he agree to waive those right and

speak with you?

apartment

beginning

A Yes.

0 So was an interview conducted?

A Yes.

Q What happened during the interview?

A Mr. Stewart placed himself inside the

in Natasha's apartment.

Q Okay, let's just start from the beginning.
Did you show him something in the

of the 1nterview?

A I showed him a few things, yes.
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Q Did you ever show him a map of the 805
Rock Springs address?
A Yes.
O Okay.
And what was his response to you showing

him that map?

A He did not recognize that area.

@) He said he didn't recognize the area?

A Yes.

Q So what happened after he said he didn't

recognize the area?

A I confronted him about his fingerprints
being in Natasha's apartment.

Q Because, at this point, you knew his print

had been found in the apartment?

A Yes.

Q Is the print what led you to him as a
suspect?

A Yes, 1t 1is.

Q Okay.

When vyou confronted him about the print,
what happened then?
A His first response was, That's impossible,
but then he later changed his story and we got into the

details.
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Q Okay, so take us through that. Once he

sald that's impossible, then what happened?

A Well, we confronted him again that it

can't be 1mpossible because your

inside her apartment. So 1it's a

So then we just

what's the reason or explanation
that apartment.

0 And what did he

A He finally said

the co-defendant met a girl down

exchanged phone numbers and they

print was recovered from
fact.
tried to say, you know,

of why vour prints were in

say?
that him and another --
on the Strip and then they

followed her to her

apartment.

Q Did he tell you what this other guy's name
was?

A He said it was Raymond.

O Okay.

What did he say
the apartment?
A He said Raymond

bedroom and had sex.

0 Did he know her
A No, he did not.
Q Okay.

happened after they got to

and Natasha went i1nto the

by her name?

What was he referring to her as?
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A Well, he first called her the white bitch

and then he just called her the female.

0 The female?
A Yes.
Q Okay.

And what did he say happened after they
got to the house?

A He said that his co-defendant or his
partner Raymond went in and had sex with her and, while
they were having sex, he rummaged through her stuff and
stole some property.

0 What did he say he stole?

A He said he stole a watch, a ring, and I
believe some change.

Q At some point, do you confront him about

contact with her jewelry box?

A Yes.
0 And what did you say?
A I asked him if he had recognized the box.

He first said, No. I said, Well, then how did your print
get on the box? He explained, well, he may have touched
the box and went through it, but there wasn't nothing in it
of value.

Q He said there was nothing in there of

value?
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A It was just sewing stuff in there.
Q And at any point did you discuss with him

whether or not he stole any electronics out of the

apartment?

A I did.

0 What did he say?

A He said he did not.

@) He said he never stole any electronics?

A Correct.

0 But he admitted to taking a ring and a
watch?

A Correct.

Q And rummaging through her things?

A Correct.

MS. JONES: Pass the witness, your Honor.

MS. ROSS: Very briefly.

CROSS-EXAMINATION
BY MS. ROSG5:

0 Detective Abell, when vyou constructed the
photo lineup, vou said that there's just a system that
pulls the picture?

A Yes.

Q Do you personally pick the pictures or 1is

it randomly generated?
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A Well, there i1s a bunch of pictures and I
select pictures and then 1t randomly puts them in a spot.

0 And how did you select the pictures to go
in this lineup?

A I just selected them. You want to select
them with physical characteristics that are similar in
nature so that one doesn't stand out from the other, but

they are not all exactly the same.

Q And what kind of pool did you elect from?
A Just the pool that comes up automatically.
Q Do you put any criterilia 1nto that pool to

get a selection?
A It's a set from his profile that's already

in the system. It automatically selects the draw.

0 This i1s a computer program?
A Yes.
0 When you met with Ms. Lumba, what

instructions did you give her regarding the lineup?

A I read the photo lineup instructions to
her.

@) Did you tell her anything else about the
pictures?

A No.

Q How long did you give her to view the

pictures?
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A As long as she wanted.
Q You testified that you did an interview

with Mr. Stewart at robbery headquarters, correct?

A Correct.

0 And he was handcuffed at that time?
A Yes.

Q Was he handcuffed to anything?

A To the desk.

Q Okay.

And you kept saying we. Who did the

interview with you?

A Myself and Detective Turner.

Q Was Detective Turner present the entire
time?

A Yes.

@) During this interview, did Mr. Stewart

ever give a description of the female?

A Yes, he did.
Q And what did he describe her as?
A A white female, petite, a little taller

than him, possibly red hair.

Q And you testified that he said he did not
take any electronics?

A That's correct.

Q That there was maybe a watch, a ring, and
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some change?
A Correct.
MS. ROSS: No further questions.
THE COURT: Any redirect?
MsS. JONES: No, your Honor.
THE COURT: Okay.

Detective, thank you for testifying here

today.

THE WITNESS: Thank you.

THE COURT: You are free to stick around
to find out what happens. You are free to take off.

THE WITNESS: Thank you, sir.

THE COURT: Thank vyou.

All right, any other witnesses?

MS. JONES: State has no more witnesses,
your Honor. I do have one amendment to make to the
Complaint.

THE COURT: Okay.

(Off the record discussion not reported.)

THE COURT: Are you going to add or change
the language?
MS. JONES: Add, your Honor, on line one,

page two.
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THE COURT: Okay.

MS. JONES: After money, I would like to

add and/or a camera -- I'm sorry, after United States.

THE COURT: Okay.

MS. ROSS: I'm sorry, can we have one

moment so I can find the Complaint?

paper.

it says,

money of

THE COURT: sure.

MS. ROSS: My apologies. I have too much

(Off the record discussion not reported.)

THE COURT: OQkay, so line one of page two,
computer and/or cellular telephone and/or lawful
the United States, vyou wanted to add what word?

MS. JONES: And/or a camera to conform to

the testimony that was given here, your Honor.

THE COURT: Okay.

MS. JONES: And, your Honor with that, the

State would rest.

not here,

THE COURT: OQkay, I realize your client 1is

that you have filed a Sargent Motion previously,

but before you filed it, did vyou talk to him about his

right to

testify?

MS. ROSS: I did, vyes, your Honor.
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THE COURT: That he had a right to be

here?

MsS. ROSS: Correct.

THE COURT: Okay.

Any potential witnesses or evidence on his
behalf?

MS. ROSS: No, your Honor.

THE COURT: Okay, so the defense rests?

Do vyou rest?

MS. ROSS: Yes. Thank you, your Honor.

THE COURT: CQkay, all right.

State, waive and reserve?

Ms. JONES: Yes, your Honor.

THE COURT: Any argument?

MS. ROSS: Yes, your Honor. If I may just
have a few moments, just very briefly?

THE COURT: sure.

MS. ROSS: Thank you, your Honor.

I'm going through the counts, as they are
in the Criminal Complaint.

First one is conspiracy to commit robbery.
The State presented no evidence of an agreement between
Mr. Stewart and any individual in this case.

First of all, the identification of

Mr. Stewart by Natasha Lumba is thin at best. She stated

PATSY K. SMITH, OFFICIAL COURT REPORTER AA000083
(702) ©71-3795



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 84

that the person in position number three looked like the

taller of the individuals. However, she did declare that
there were some distinct differences. She said the nose
was different. She said the face was wider. Those were

the only parts she could see on the individual that was
there. She did not -- during her written report to the
police, she stated that she would probably not be able to
recognize them out of a lineup.

The burglary while in possession of a
firearm, during the testimony, it was stated that a gun was
never seen once the apartment -- once they entered into the
apartment. Ms. Lumba indicated she did not know whether or
not the firearm was in the apartment or whether or not they
had it.

Also, the robbery with use of a deadly
weapon, same argument there, they had -- no gun was ever
found. Ms. Lumba did not see a gun while they were in the
apartment.

Count 4, first degree kidnapping with use
of a deadly weapon, your Honor, kidnapping has to be more
than just incidental to the robbery. In this case, 1t was
clear that the robbery was an entrance into the apartment
with use or threat of violence.

Here, the kidnapping i1s not a separate

incident. There was not movement of Ms. Lumba from one
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place to another in the apartment.

THE COURT: They moved her from the
outside to the inside. She wasn't robbed -- her person
wasn't robbed outside.

MsS. ROSS: Correct.

THE COURT: They didn't rob her at
gunpoint, take her purse and leave. They didn't rob --
they robbed her inside. There is a measure of safety
outside with the public around. You remove that by going
inside. That takes her out of the safety area where it 1is
less safe to rob her i1n the house.

MS. ROSS: And, your Honor, that is
incidental to the robbery. The robbery was going into the
house to ransack the apartment. Once they were in the
apartment, Ms. Lumba --

THE COURT: They had to get her to open
the door.

MS. ROSS: Correct, vyour Honor.

THE COURT: If they robbed her outside, I
would agree with the argument, but they took her inside the
house.

MS. ROSS: And, your Honor, I would
analogize the situation --

THE COURT: Do you have case law, not just

to analogize, do you have case law that says somebody that
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you take inside the house at gun point to be robbed inside,
that's not first degree kidnapping?

MS. ROSS: I don't have any case law, but,
as an example, a robbery at a bank, people come in with
guns to the bank, they have people there, they move them
into the room with the safe, that's not kidnapping.

THE COURT: Right, but they are in --

MS. ROSS: Correct, vyour Honor.

THE COURT: -- in the bank. She i1s not in
the house.

MS. ROSS: While in the bank, they are
moved.

THE COURT: She wasn't in her house. She
is moved from outside into the position where they moved
into the house in order to rob her.

MS. ROSS: Understood, your Honor, but
during the commission of ransacking the house, she was not
removed from the bedroom. She was not restrained. There
were times when the people were not even in the room with
her. She didn't see a gun during that point in time.

I don't believe that there is anything
different than that bank robbery example where there i1s a
different crime occurring of kidnapping. I believe that
this was one incident of a robbery and a burglary, not a

specific kidnapping.
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Also, as to the open and gross lewdness,
Ms. Lumba clearly stated that 1t was the shorter of the two
that had groped her. The taller one was not involved. The
taller one was not in the room at that time.

What it seems to me i1s that the State has
a print that was traced back to Mr. Stewart. They have
included all of anything that took place in the incident
and charged Mr. Stewart with it, even though there i1s no
slight or marginal evidence that Mr. Stewart was the one
who committed the open or gross lewdness. There is also no
evidence that he conspired with an unknown person to commit
that open and gross lewdness. 1 believe that one should be
dismissed.

And overall, your Honor, during the
identification of Ms. Lumba describing Mr. Stewart, when
she looked at the lineup, she said there were differences,
she couldn't see their face. The State has no other
conspirator. They apparently have the name of Raymond that
they could have tracked down and found. No one else has
been charged with this right now.

Specifically, on the open and gross
lewdness, I definitely don't think the State has met their
burden, but, overall, I don't believe the State has met
their burden that Mr. Stewart was the one committing these

crimes.
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THE COURT: That's the one I was going to
ask you about, was the open and gross lewdness because she
did say he was the shorter one and then today, apparently,
Mr. Stewart 1s the taller one, which, for some parts,
that's good because, apparently, he i1s not the one who
touched her, but, on the other hand, he i1s the one who has
the gun when she was approached outside the house or
apartment and go inside.

So the taller one is with the gun and they
are saying the taller one, not the shorter one. So it's
kind of --

MS. JONES: Your Honor, if I can respond
to that?

That's the reason that the robbery, the
kidnapping, and the open and gross lewdness are all pled
under all three theories of liability because 1t goes under
the conspiracy theory of liability where 1f you and I have
an agreement to go and rob somebody, I'm responsible for
everything that you do because I am aiding and abetting you
in the commission of the crime of robbery and all the
crimes that vyou are committing in order to facility this
robbery.

They are continuing the robbery as they
are golng through her underwear. Now I have seen people be

patted down on numerous occasions. You have heard that
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people are being patted down and they are saying, You have
money, but they went i1nto her underwear to see 1f she was
hiding money there because he was looking for money.

THE COURT: You say they. It wasn't they.

MS. JONES: One of them.

THE COURT: Apparently, the short one.

MS. JONES: That's her testimony, but
that's part of facilitating the robbery, which both are
involved in the robbery and part of the robbery is him
going through her bra and underwear 1in order to obtain
money, to see 1f she was hiding any money because she only
had two dollars in her wallet, when they went through her
wallet, and took everything out of there and that's why
it's charged under a conspiracy theory, aiding and
abetting, and direct liability in Count 3, 4, and 5.

THE COURT: Do you consider this to be a
fondling or do you find by putting his hand there to see 1f
there's money there and that's 1it?

MS. JONES: I consider this to be a demand
to see 1f there's any money and he touched her genital area
while he was down there against her will.

THE COURT: That's a new one for me. In
15 years, 16 years 1in all the robberies, I have never seen
that happen before. I'm not comfortable in finding what

you'd expect during the course of a robbery when the
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co-defendant decided to reach his hand in to the get money
into the bra or panties.

As to Count 1, I'm going to find there is
probable cause as to conspiracy to commit robbery, as to
Count 2, burglary while in possession of a firearm, same
thing, same thing as to Count 3, robbery with use of a
deadly weapon, same thing as to Count 4, first degree
kidnapping with use of a deadly weapon, but I'm going to
dismiss Count 5, open and gross today, but he's going to be
held on the others.

I don't think there i1s bailil at this point.
I don't think there is a bail setting. I think I have to
set bail today.

MS. ROSS: Correct, vyour Honor.

THE COURT: Does he have -- he has another
North Las Vegas case? Is that another robbery? Do you
know what that is?

MS. JONES: If I can just have the Court's
indulgence, your Honor.

THE COURT: Sure.

MS. JONES: In my file there i1s not any.

THE COURT: I just know there's a North
Las Vegas detailner.

MS. JONES: He has a North Las Vegas

detainer. I don't know what that's for.
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MS. ROSS: Your Honor, it's my belief the
North Las Vegas detainer, they are traffic tickets that
have gone into warrant. I remember, when I looked this up,
I didn't see any other new pending charges.

MS. JONES: There's nothing on his scope
out of North Las Vegas, so I don't know what that is.

THE COURT: Okay.

All right, in terms of bail, I mean it 1is
going to be a high bail, Madame PD, what are you asking
for?

MS. ROSS: Your Honor, due to the fact
that Mr. Stewart is deemed indigent, I believe $100,000
would be as prohibitive as a million dollars at this point
in time.

THE COURT: Your client has a 2009
conviction out of Nevada for battery with substantial
bodily harm, 2012 conviction out Nevada for voluntary
manslaughter. This i1s a gun crime. They dragged a young
lady into her house, robbed her at her house at gunpoint
basically.

At this point, since you mentioned a
million, I'm just going to make it a million. Bail is
going to be set at a million dollars.

We will get a date in the District Court

for arraignment.
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THE CLERK: May 4th, 9:30 A.M., Lower
Level Courtroom A.

MS. JONES: 1Is 1t 9:30, Madame Clerk?

THE CLERK: Yes.

MS. JONES: Thank you, your Honor.

(Off the record discussion not reported.)

(Off the record at 11:50 A.M. and back on

the record at 11:35 A.M.)

THE COURT: We will go back on the record
in 15F02411X, Tommy Stewart.

Apparently we just received some
information that while the parties were outside, the
girlfriend -- do we have name for the girlfriend?

DETECTIVE ABELL: We do not.

THE COURT: The girlfriend of Mr. Stewart
was out there apparently taking pictures of the victim.
That's a concern of mine. The detective was not able to
stop her before she actually left the courthouse, but there
1s some information out there that she was taking pictures
of the wvictim out in the hallway.

So we just want to make a record of that

fact for the future.
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JONES :

THE COURT:

Thank you, your Honor.

Thanks.

(Off the record at 11:36 A.M.)
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LAS VEGAS JUSTICE COURT
FILED IN OPEN COURT
JUSTICE COURT, LAS VEGAS TOWNSHIP

CLARK COUNTY, NEVADA FEB 18 201
THE STATE OF NEVADA, BY: ‘g
Plaintiff,
CASE NO: 15F02411X
_VS..
DEPT NO: 11
TOMMY STEWART, aka,
Tommy Laquade Stewart #2731067,
Defendant. CRIMINAL COMPLAINT

The Defendant above named having committed the crimes of CONSPIRACY TO
COMMIT ROBBERY (Category B Felony - NRS 200.380, 199.480 - NOC 50147);
BURGLARY WHILE IN POSSESSION OF A FIREARM (Category B Felony - NRS
205.060 - NOC 50426); ROBBERY WITH USE OF A DEADLY WEAPON (Category B
Felony - NRS 200.380, 193.165 - NOC 50138); FIRST DEGREE KIDNAPPING WITH USE
OF A DEADLY WEAPON (Category A Felony - NRS 200.310, 200.320, 193.165 - NOC
50055) and OPEN OR GROSS LEWDNESS (Gross Misdemeanor - NRS 201.210 - NOC
50971), in the manner following, to-wit: That the said Defendant, on or about the 20th day of
January, 2015, at and within the County of Clark, State of Nevada,

COUNT 1 - CONSPIRACY TO COMMIT ROBBERY

did willully, unlawfully, and feloniously conspire with an unknown individual to
commit a robbery. |
COUNT 2 - BURGLARY WHILE IN POSSESSION OF A FIREARM

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
larceny and/or robbery, that certain structure occupied by NATASHA LUMBA, located at 805
Rock Springs, Apartment No. 101, Las Vegas, Clark County, Nevada, said Defendant did
possess and/or gain possession of a firearm during the commission of the crime and/or before
leaving the structure.

COUNT 3 - ROBBERY WITH USE OF A DEADLY WEAPON

did wilfully, unlawfully, and feloniouslv take personal property, to-wit: a laptop
15F02411X
M
g:‘lmlnal Complalnt AA000104
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computer and/or a cellular telephone and/or lawful money of the United States, from the
person of NATASHA LUMBA, or in her presence, by means of force or violence, or fear of
injury to, and without the consent and against the will of NATASHA LUMBA, with use of a
deadly weapon, to-wit: a firearm, the Defendant being criminally liable under one or more of
the following principles of criminal liability, to-wit: (1) by directly committing this crime
and/or (2) by aiding or abetting in the commission of this crime, with the intent that this crime
be committed, by providing counsel and/or encouragement and by entering into a course of
conduct whereby Defendant and/or an unknown co-conspirator approached Victim from
behind, one of the Defendant and unknown co-conspirator was armed with a handgun,
demanded that NATASHA LUMBA open the door to her residence, when the Defendant and
an unknown co-conspirator and NATASHA LUMBA entered the said NATASHA LUMBA’S
residence, one or more of the Defendant and unknown co-conspirator forced the said
NATASHA LUMBA to go to her bedroom and lie on the floor, one of the Defendant and
unknown co-conspirator stayed with NATASHA LUMBA while the other went through
NATASHA LUMBA’S personal property and/or ransacked her residence, thereafier one of
the Defendant and unknown co-conspirator demanded to know if the said NATASHA
LUMBA was hiding money in her bra or panties and groped NATASHA LUMBA’S breasts
and/or genital area while searching for money, thereafter Defendant and unknown co-
conspirator fled the scene together; and/or (3) pursuant to a conspiracy to commit this crime..
COUNT 4 - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

did wilfully, unlawfully, and feloniously, seize, confine, inveigle, entice, decoy,
abduct, conceal, kidnap, or carry away NATASHA LUMBA, a human being, with the intent
to hold or detain the said NATASHA LUMBA against her will, and without her consent, for
the purpose of committing robbery, with use of a deadly weapon, to-wit: a firearm, the
Defendant being criminally liable under one or more of the following principles of criminal
lability, to-wit: (1) by directly committing this crime and/or (2) by aiding or abetting in the
commission of this crime, with the intent that this crime be committed, by providing counsel

and/or encouragement and by entering into a course of conduct whereby Defendant and/or an

AA000105
W22015F024\1 1315F024 11-COMP-001.DOCX
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unknown co-conspirator approached Victim from behind, one of the Defendant and unknown
co-conspirator was armed with a handgun, demanded that NATASHA LUMBA open the door
to her residence, when the Defendant and an unknown co-conspirator and NATASHA
LUMBA entered the said NATASHA LUMBA’S residence, one or more of the Defendant
and unknown co-conspirator forced the said NATASHA LUMBA to go to her bedroom and
lie on the floor, one of the Defendant and unknown co-conspirator stayed with NATASHA
LUMBA while the other went through NATASHA LUMBA’S personal property and/ot
ransacked her residence, thereafter one of the Defendant and unknown co-conspirator
demanded to know if the said NATASHA LUMBA was hiding money in her bra or panties
and groped NATASHA LUMBA'’S breasts and/or genital area while searching for money,
thereafter Defendant and unknown co-conspirator fled the scene together; and/or (3) pursuant
to a conspiracy to commit this crime.
COUNT 5 - OPEN OR GROSS LEWDNESS

did wilfully and unlawfully commit an act of open or gross lewdness by fondling
NATASHA LUMBA'S breasts and/or genital area, the Defendant being criminally liable
under one or more of the following principles of criminal liability, to-wit: (1) by directly
committing this crime and/or (2) by aiding or abetting in the commission of this crime, with
the intent that this crime be committed, by providing counsel and/or encouragement and by
entering into a course of conduct whereby Defendant and/or an unknown co-conspirator
approached Victim from behind, one of the Defendant and unknown co-conspirator was armed
with a handgun, demanded that NATASHA LUMBA open the door to her residence, when
the Defendant and an unknown co-conspirator and NATASHA LLUMBA entered the said
NATASHA LUMBA’S residence, one or more of the Defendant and unknown co-conspirator
forced the said NATASHA LUMBA to go to her bedroom and lie on the floor, one of the
Defendant and unknown co-conspirator stayed with NATASHA LUMBA while the other
went through NATASHA LUMBA’S personal property and/or ransacked her residence,
thereafter one of the Defendant and unknown co-conspirator demanded to know if the said

NATASHA LUMBA was hiding money in her bra or panties and groped NATASHA

AA000106
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LUMBA’S breasts and/or genital area while searching for money, thereafter Defendant and
unknown co-conspirator fled the scene together; and/or (3) pursuant to a conspiracy to commit
this crime.

All of which is contrary to the form, force and effect of Statutes in such cases made and
provided and against the peace and dignity of the State of Nevada. Said Complainant makes

this declaration subject to the penalty of perjury.

/m
A
02/17715
15F02411X/rmj
LVMPD EV# 1501204490
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Electronically Filed

04/24/2015 10:23:06 AM

INFM % t. %\Mb—-
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

AGNES M. LEXIS

Chief Deputy District Attorney
Nevada Bar #011064

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff

I.A. 05/04/2015 DISTRICT COURT

9:30 AM. CLARK COUNTY, NEVADA

PD ROSS
THE STATE OF NEVADA,

CASE NO: (C-15-305984-1
Plaintiff,
VS~ DEPT NO: VIII

TOMMY STEWART, aka,
Tommy Laquade Stewart, #2731067

Defendant. INFORMATION

STATE OF NEVADA ;
SS.
COUNTY OF CLARK )

STEVEN B. WOLFSON, Clark County District Attorney within and for the County of
Clark, State of Nevada, in the name and by the authority of the State of Nevada, informs the
Court:

That TOMMY STEWART, aka, Tommy Laquade Stewart, the Defendant(s) above
named, having committed the crimes of CONSPIRACY TO COMMIT ROBBERY
(Category B Felony - NRS 200.380, 199.480 - NOC 50147); BURGLARY WHILE IN
POSSESSION OF A FIREARM (Category B Felony - NRS 205.060 - NOC 50426);
ROBBERY WITH USE OF A DEADLY WEAPON (Category B Felony - NRS 200.380,
193.165 - NOC 50138) and FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY
WEAPON (Category A Felony - NRS 200.310, 200.320, 193.165 - NOC 50055), on or about
the 20th day of January, 2015, within the County of Clark, State of Nevada, contrary to the

form, force and effect of statutes in such cases made and provided, and against the peace and

AA000108
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dignity of the State of Nevada,
COUNT 1 - CONSPIRACY TO COMMIT ROBBERY

Did wilfully, unlawfully, and feloniously conspire with an unknown individual to

commit a robbery.

COUNT 2 - BURGLARY WHILE IN POSSESSION OF A FIREARM

Did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
larceny and/or robbery, that certain structure occupied by NATASHA LUMBA, located at 805
Rock Springs, Apartment No. 101, Las Vegas, Clark County, Nevada, said Defendant did
possess and/or gain possession of a firearm during the commission of the crime and/or before
leaving the structure.

COUNT 3 - ROBBERY WITH USE OF A DEADLY WEAPON

Did wilfully, unlawfully, and feloniously take personal property, to-wit: a laptop
computer and/or a cellular telephone and/or lawful money of the United States and/or a
camera, from the person of NATASHA LUMBA, or in her presence, by means of force or
violence, or fear of injury to, and without the consent and against the will of NATASHA
LUMBA, with use of a deadly weapon, to-wit: a firearm, the Defendant being criminally liable
under one or more of the following principles of criminal liability, to-wit: (1) by directly
committing this crime and/or (2) by aiding or abetting in the commission of this crime, with
the intent that this crime be committed, by providing counsel and/or encouragement and by
entering into a course of conduct whereby Defendant and/or an unknown co-conspirator
approached Victim from behind, one of the Defendant and unknown co-conspirator was armed
with a handgun, demanded that NATASHA LUMBA open the door to her residence, when the
Defendant and an unknown co-conspirator and NATASHA LUMBA entered the said
NATASHA LUMBA'S residence, one or more of the Defendant and unknown co-conspirator
forced the said NATASHA LUMBA to go to her bedroom and lie on the floor, one of the
Defendant and unknown co-conspirator stayed with NATASHA LUMB A while the other went
through NATASHA LUMBA'S personal property and/or ransacked her residence, thereafter

one of the Defendant and unknown co-conspirator demanded to know if the said NATASHA

2
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LUMBA was hiding money in her bra or panties and groped NATASHA LUMBA'S breasts
and/or genital area while searching for money, thereafter Defendant and unknown co-

conspirator fled the scene together; and/or (3) pursuant to a conspiracy to commit this crime..

COUNT 4 - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

Did wilfully, unlawfully, and feloniously, seize, confine, inveigle, entice, decoy,
abduct, conceal, kidnap, or carry away NATASHA LUMBA, a human being, with the intent
to hold or detain the said NATASHA LUMBA against her will, and without her consent, for
the purpose of committing robbery, with use of a deadly weapon, to-wit: a firearm, the
Defendant being criminally liable under one or more of the following principles of criminal
liability, to-wit: (1) by directly committing this crime and/or (2) by aiding or abetting in the
commission of this crime, with the intent that this crime be committed, by providing counsel
and/or encouragement and by entering into a course of conduct whereby Defendant and/or an
unknown co-conspirator approached Victim from behind, one of the Defendant and unknown
co-conspirator was armed with a handgun, demanded that NATASHA LUMBA open the door
to her residence, when the Defendant and an unknown co-conspirator and NATASHA
LUMBA entered the said NATASHA LUMBA'S residence, one or more of the Defendant and
unknown co-conspirator forced the said NATASHA LUMBA to go to her bedroom and lie on
the floor, one of the Defendant and unknown co-conspirator stayed with NATASHA LUMBA
while the other went through NATASHA LUMBA'S personal property and/or ransacked her
residence, thereafter one of the Defendant and unknown co-conspirator demanded to know if
the said NATASHA LUMBA was hiding money in her bra or panties and groped NATASHA
LUMBA'S breasts and/or genital area while searching for money, thereafter Defendant and
/1]

/1]
/1]
/1]
/]
/1]
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unknown co-conspirator fled the scene together; and/or (3) pursuant to a conspiracy to commit

this crime.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Agnes M. Lexis

AGNES M. LEXIS
Chief Deputy District Attorney
Nevada Bar #011064

Names of witnesses known to the District Attorney’s Office at the time of filing this

information are as follows:
NAME

ABELL, Jeffery
CHARLTON, Noreen B.
CUSTODIAN OF RECORDS
OR DESIGNEE
CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

DOUGHERTY, Ed
OR DESIGNEE

GOULDTHORPE, Heather
HAGER, David
JACKSON, Brian
LUMBA, Natasha

i

ADDRESS
LVMPD # 8744
LVMPD # 13572

Clark County Detention Center,
330 S. Casino Center Blvd., Las Vegas, NV

Clark County Detention Center, Communications
330 S. Casino Center Blvd., Las Vegas, NV

LVMPD Communications, 400 E. Stewart
Las Vegas, NV

LVMPD Records, 400 E. Stewart
Las Vegas, NV

INVESTIGATOR
C.C. DISTRICT ATTORNEY

LVMPD # 8646
LVMPD # 8716
LVMPD # 9690
C/O District Attorney’s Office
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DO NOT READ TO THE JURY

UNDER NO CIRCUMSTANCES IS THE LANGUAGE CONTAINED
HEREINAFTER TO BE READ TO A JURY HEARING THE PRIMARY OFFENSE
FOR WHICH THE DEFENDANT IS PRESENTLY CHARGED.

NOTICE OF INTENT TO SEEK PUNISHMENT AS A HABITUAL
CRIMINAL

The State of Nevada hereby places Defendant TOMMY STEWART, aka, Tommy
Laquade Stewart on notice of the State’s intent to seek punishment of Defendant TOMMY
STEWART, aka, Tommy Laquade Stewart pursuant to the provisions of NRS 207.010 and
207.012 as a violent habitual criminal in the event of a felony conviction in the above-entitled
action.

The State will seek punishment as a habitual criminal based upon the following felony
convictions, to wit:

1. That in 2012, the Defendant was convicted in the Eighth Judicial District
Court, County of Clark, State of Nevada, for the crime of VOLUNTARY MANSLAUGHTER
(Category B Felony - NRS 200.040, 200.050, 200.080 - NOC 50020), in Case No. C275532.

2. That in 2009, the Defendant was convicted in the Eighth Judicial District
Court, County of Clark, State of Nevada, for the crime of BATTERY WITH SUBSTANTIAL
BODILY HARM (Category C Felony - NRS 200.481 - NOC 50214), in Case No. C257625.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Agnes M. Lexis
AGNES M. LEXIS
Chief Deputy District Attorney
Nevada Bar #011064

DO NOT READ TO THE JURY

DA#15F02411X/saj/L-1
LVMPD EV#1501204490
(TKI11)
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VER | D OP™™NAL FILED IN OPEN COURT
o STEVEN D. GRIERSON

CLERK OF THE COURT
MAR 17 206~

DISTRICT COURT '
CLARK COUNTY, NEVADA DENISE HUSTED, DEPUTY

THE STATE OF NEVADA, )
Plaintiff, ) CASENO: (C-15-305984-1
-Vs- % DEPTNO: XXI
Tommy Laquade Stewart. §
Defendant. )

VERDICT
We, the jury in the above entitled case, find the Defendant TOMMY STEWART, as

follows:

COUNT 1 — CONSPIRACY TO COMMIT ROBBERY
(please check the appropriate box, select only one)
Uéuilty of Conspiracy to Commit Robbery

] Not Guilty

COUNT 2 - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON
(please check the appropriate box, select only one)

Efﬂilty of Burglary while in Possession of a Deadly Weapon
Guilty of Burglary
[0 Not Guilty

AA000113




! COUNT 3 - ROBBERY WITH USE OF A DEADLY WEAPON
) [ Guilty of Robbery with Use of a Deadly Weapon
Guilty of Robbery
i [ Not Guilty
5 COUNT 4 - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY
6 WEAPON
(please check the appropriate box, select only one)
! \ O Guilty of First Degree Kidnapping with Use of a Deadly Weapon
° E?G(uilty of First Degree Kidnapping
12 (0 Not Guilty
11
12 DATED this 17/ _day of March, 2016 )
13
5 A~ R
s FOREPERSON
16
17
18
19
20
21
22
23
24
25
26
27
28
AA000114
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RTRAN

THE STATE OF NEVADA,

Plaintiff,
VS.

TOMMY STEWART, aka TOMMY

LAQUADE STEWART,

Defendant.

Electronically Filed
12/28/2017 3:16 PM
Steven D. Grierson

CLER? OF THE COUE :I

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. C-15-305984-1

DEPT. NO. XXl

N N N N N N N e N N

BEFORE THE HONORABLE VALERIE ADAIR, DISTRICT COURT JUDGE

TUESDAY, MAY 10, 2016

RECORDER’S TRANSCRIPT OF HEARING:

APPEARANCES:
For the State:

For the Defendant:

SENTENCING

AGNES M. LEXIS
Chief Deputy District Attorney

JESS R. MARCHESE, ESQ.

RECORDED BY: SUSIE SCHOFIELD, COURT RECORDER
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LAS VEGAS, NEVADA, TUESDAY, MAY 10, 2016, 11:29 A.M.

THE COURT: State versus Tommy Stewart. Mr. Stewart is present in
custody with Mr. Marchese. This is the time set for the rendition of sentence. Are
both sides ready to go forward?

MS. LEXIS: We are.

MR. MARCHESE: We are, Your Honor. Just one minor detail in the PSI,
under the instant offense on page 5, said that it was kidnapping, first degree,
resulting in substantial bodily harm with use of a deadly weapon. Your Honor heard
the trial, knows the facts and circumstances. There was no substantial bodily harm.

| don’t think it's a material fact given what the actual conviction was but
| just wanted to bring it to the Court’s attention.

THE COURT: Okay.

MR. MARCHESE: Yeah.

THE COURT: Well, as long as the JOC is correct, | don’t see a problem.

MR. MARCHESE: Yeah. Yeah, then we’re ready to go forward. We went
over the PSI, Mr. Stewart and | together.

THE COURT: Okay. It says first degree kidnapping on page 2 of the PSI.

All right. State, this being a jury verdict -- so you’re referring to page 5,
but | think it’s clear so. This being a jury verdict, Ms. Lexis, you obviously have the
right to argue.

MS. LEXIS: Your Honor, the State did file on June 3™, 2015, a notice of intent
to seek habitual criminal treatment. That is filed with the Court so may | approach
your clerk and make a record of his two prior felony convictions.

THE COURT: You may, and has Mr. Marchese been given an opportunity to

AA000116
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review those two prior felony convictions?

MS. LEXIS: Yes, | believe we provided it in discovery.

THE COURT: You got that in discovery, Mr. Marchese?

MR. MARCHESE: That's correct, Your Honor.

MS. LEXIS: Your Honor, in March of 2010, in Case No. C257625, the
defendant was convicted of battery with substantial bodily harm, and in August 24"
of 2012, under Case No. C275532, the defendant was convicted by way of Alford of
voluntary manslaughter.

THE COURT: All right. Those will be filed with the Clerk.

MS. LEXIS: Your Honor, as to Count 1, the State is asking for 28 to 72
months. As to Count 2, the State is asking for 4 to 10 years. As to Count 3, the
robbery, the State is asking that you impose the small habitual criminal treatment
and sentence the defendant to 8 to 20 years in the Nevada Department of
Corrections. As to Count 4, first degree kidnapping, the State is asking for the 5-to-
life penalty.

Your Honor, the defendant is 24 years old -- all to run concurrent. The
defendant is 24 years old and as you can see from the judgments of convictions, he
has already gotten a very, gotten two very serious felony convictions. He has taken
a life, and the battery with substantial bodily harm actually involved him, | believe,
being certed up as an adult for shooting at individuals multiple times.

The defendant is a known gang member as indicated also in his Pre-
sentence Investigation Report. | pulled the reports from his priors. They appear to
have been gang related activity.

The defendant presents a very, very clear and overwhelming threat to

the community. You heard the trial, you heard about how this young woman was

AA000117
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coming home from being out --

THE COURT: With the boyfriend.

MS. LEXIS: Correct. And she is accosted by the defendant and another
individual with a gun. The jury didn’t find the weapon which baffles me, but | respect
their decision. And they made her lie down in a bedroom while they robbed her.

THE COURT: And the State’s requesting concurrent time, you said, with the
habitual criminal of an age 207?

MS. LEXIS: Correct. With those priors, particularly with the voluntary
manslaughter, | don’t think the defendant was in any kind of position to commit
crimes ever again. Actually, | take that position with the first conviction with the
battery with substantial. | think all breaks at this point stop.

If he is released or he’s not supervised for the life term, or if he’s
released before the 8-to-20-year habitual sentence is imposed, | think he will just do
it again as he has proven in his very short adult life, given his convictions.

The strength of our evidence was pretty strong at trial so | don’t think
there’s a doubt that he committed this offense, and | think he needs to go away for
as long as possible.

THE COURT: All right. Mr. Stewart, what if anything would you like to state
to the Court before the Court pronounces sentence against you.

THE DEFENDANT: Nothin’ at all, Your Honor.

THE COURT: All right, thank you. Mr. Marchese?

MR. MARCHESE: That’s correct, Your Honor. | spoke to him and he just
wishes that | speak on his behalf.

Obviously, the Court heard the facts and circumstances of the case.

I’m not going to go over anything. You know the facts just as well as | do. So really
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what we’re here for is just to see how long he’s going to prison. He’s obviously
going to get a sentence of incarceration, and | did have some serious doubts and |
think that there’s some great appellate issues as to the kidnapping. But the other
cases or charges were well proven and I'm not going to dispute that. Itis what it is
at this point, so.

What | would ask for is give him 5 to 15 on the robbery and give him the
rest of the counts to run concurrent. On the kidnapping | would ask for, | think it’s,
what does it go -- | would not ask for the life sentence on that, Your Honor. What |
would ask for is the 5-to-15 as well. Given his prior record, he’s probably going to
have to get pretty darn close to expiring that.

But also, in looking at the prior record, | mean, | don’t know the facts
and circumstances of the 2011 case. | was not the attorney of record on that,
however, | would submit to the Court, and | don’t think I'm out of bounds by saying
this, that if someone’s pleading going down from a murder with use down to a
voluntary manslaughter with an Alford plea, | would submit to the Court, and only
winding up with 24 to 60 months, that there probably --

THE COURT: There were significant issues.

MR. MARCHESE: Yeah, there were probably some significant issues. |
mean, there was probably something going on there and as Your Honor said on one
of your other cases that the truth lies somewhere in between.

So that’s what we would be asking for, Your Honor. | don’t think it’s
necessary to repeat what the Court already knows. With that, we’ll submit.

THE COURT: All right.

Mr. Stewart, by virtue of the jury’s verdict, you are hereby adjudged

guilty of Count No. 1, conspiracy to commit robbery, Count No. 2, burglary, Count
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No. 3, robbery, and Count No. 4, first degree kidnapping.

In addition to the $25 administrative assessment, your DNA was
already taken so we don’t need that again, and the $3 DNA administrative
assessment, on conspiracy to commit robbery you are sentenced to a minimum
term of 13 months in the Nevada Department of Corrections, and a maximum term
of 60 months.

On burglary you're sentenced to 22 to 96 months. That is imposed
concurrently with the time you received on Count No. 1.

On Count No. 3, robbery, you’re adjudged guilty under the habitual
criminal statute and sentenced to a minimum term of eight years in the Nevada
Department of Corrections, and a maximum term of twenty years, and you’re also
ordered to pay restitution in the amount of $2,875.00. Count 3 is imposed
concurrently with the time | gave you on Count No. 2.

On Count No. 4, first degree kidnapping, you’re sentenced to life with a
minimum parole eligibility beginning after five years has been served. That is
imposed concurrently with the time | gave you on Count No. 3.

And you are entitled to four hundred and -- oh wait, you have more than
that.

MR. MARCHESE: Yeah, | think they were five days off.

THE COURT: Okay, so that would give you 552 days, is that right?
MS. LEXIS: Yes, I'll submit.

THE COURT: I'm sorry, four hundred.

MR. MARCHESE: Four hundred, yeah, I'll take it, but -- 452.

THE COURT: Credit for time served.

Thank you, Mr. Marchese.
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MR. MARCHESE: Thank you.
MS. LEXIS: Thank you.
THE COURT: All right.

* % * %

PROCEEDING CONCLUDED AT 11:38 A.M.

*kkkkkkkkk

ATTEST: |do hereby certify that | have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

=
\ Ut Q%MO(
SUSAN SCHOFIELD '/
Court Recorder/Transcriber
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Electronically Filed
05/17/2016 10:43:56 AM

JoC Qi - s

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
CASE NO. C305984-1
-VS-
DEPT. NO. XXI
TOMMY STEWART aka
Tommy Laquade Stewart
#2731067
Defendant.

JUDGMENT OF CONVICTION
(JURY TRIAL)

The Defendant previously entered a plea of not guilty to the crimes of COUNT 1
— CONSPIRACY TO COMMIT ROBBERY (Category B Felony) in violation of NRS
200.380, 199.480, COUNT 2 - BURGLARY WHILE IN POSSESSION OF A FIREARM
(Category B Felony) in violation of NRS 205.060, COUNT 3 - ROBBERY WITH USE
OF A DEADLY WEAPON (Category B Felony) in violation of NRS 200.380, 193.165,
and COUNT 4 — FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON
(Category A Felony) in violation of NRS 200.310, 200.320, 193.165; and the matter
having been tried before a jury and the Defendant having been found guiity of the

crimes of COUNT 1 — CONSPIRACY TO COMMIT ROBBERY (Category B Felony) in

AA0007
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violation of NRS 200.380, 199.480, COUNT 2 — BURGLARY (Category B Felony) in
violation of NRS 205.060, COUNT 3 - ROBBERY {Category B Felony) in viclation of
NRS 200.380, and COUNT 4 — FIRST DEGREE KIDNAPPING (Category A Felony) in
violation of NRS 200.310, 200.320; thereafter, on the 10" day of May, 2016, the
Defendant was present in court for sentencing with counsel JESS R. MARCHESE,
ESQ., and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offenses and, in
addition to the $25.00 Administrative Assessment Fee, $2,875.00 Restitution plus $3.00
DNA Collection Fee, the Defendant is SENTENCED to the Nevada Department of
Corrections (NDC) as follows: COUNT 1 - to a MAXIMUM of SIXTY (60) MONTHS with
a MINIMUM parole eligibility of THIRTEEN (13) MONTHS; COUNT 2 - to a MAXIMUM
of NINETY-SIX (96) MONTHS with a MINIMUM parole eligibility of TWENTY-TWO (22)
MONTHS, CONCURRENT with COUNT 1; COUNT 3 - to a MAXIMUM of TWENTY
(20) YEARS with a MINIMUM parole eligibility of EIGHT (8) YEARS, CONCURRENT
with COUNT 2; and COUNT 4 - LIFE with the eligibility for parole after serving a
MINIMUM parole eligibility of FIVE (5) YEARS, CONCURRENT with COUNT 3; with
FOUR HUNDRED FIFTY-TWO (452) DAYS credit for time served. As the $150.00
DNA Analysis Fee and Genetic Testing have been previously imposed, the Fee and
Testing in the current case are WAIVED.

DATED this [ (7™ day of May, 2016

VALERIE P. ADAIR Q%
DISTRICT COURT JUDGE

2 S:\Forms\JOC-Jury 1 Ct/5/13/208600
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Electronically Filed

05/19/2016 03:08:48 PM

JESS R. MARCHESE, ESQ. W;‘- W

Nevada bar No. 8175 | CLERK OF THE COURT
601 S. Las Vegas Blvd. '

Las Vegas, NV 89101

(702) 385-5377 Fax (702) 474-4210

Attorney for Defendant - TOMMY STEWART

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, ) Case No.: C-15-305984-1
) Dept. No.: XXI
)
Plaintiff, )
)
v. )
)
TOMMY STEWART, )
)
Defendant. )
)
NOTICE OF APPEAL

TO: THE STATE OF NEVADA
STEVEN B. WOLFSON, DISTRICT ATTORNEY, CLARK COUNTY, NEVADA and

DEPARTMENT NO XXI OF THE EIGHTH JUDICIAL DISTRICT COURT OF

THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK.

NOTICE i-s hereby given that Defendant, Tommy Stewart, presently incarcerated in the
Nevada Department of Corrections, appeals to the Supreme Court of the State of Nevada from
the judgment entered against said Defendant on the 17% day of May, 2016 whereby he was
convicted of COUNT 1-CONSPIRACY TO COMMIT ROBBERY, 13-60 months, concurrent
with COUNT 2; COUNT 2-BUGLARY, 22-96, concurrent with COUNT 3; COUNT 3-

ROBBERY, 8-20 years concurrent with COUNT 4; COUNT 4-FIRST DEGREE KIDNAPPING,

AA(
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5 years to life with the possibility of parole with FOUR HUNDRED AND FIFTY TWO (452)
DAYS credit for time served.

DATED this 18™ day of May, 2016 /

JES CHESE, ESQ.
Nevdla Bar #8175

DECLARATION OF MAILING

Jess R. Marchese, hereby declares that he is, and was when the herein described mailing
took place, a citizen of the United States , over 21 years of age, and not a party to, nor interested
in, the within action; that on the 18" day of May 2016, declarant deposited in the United States
mail at Las Vegas, Nevada, a copy the Notice of Appeal in the case of the State of Nevada vs
Tommy Stewart, Case No. C305984, enclosed in a sealed envelope upon which first class
postage was fully prepaid, addressed to Tommy Stewart #2731067, PO Box 650, Indian Springs,
Nevada 89070. That there is regular communication by mail between the place of mailing and
the place so addressed. I declare under penalty of perjury that the foregoing is true and correct.

EXECUTED on the 18" day of May, 2016.

.

Jess Bf Marchese, Esq.
Nevgda Bar #8175

RECEIPT OF COPY
”Y of the foregoing Notice of Appeal is hereby acknowledged this

RECEIPT

|, 2016.

STEVEN B, WOLESON
UINFY DISTRICT ATTORNEY
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CASE NO. C-15-305984-1 DEPT. NO. XXI

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR

. Electronically Filed
THE COUNTY OF CLARK  (y5,19/5016 03:09:28 PM

THE STATE OF NEVADA, Cﬁ’é&- )&-H: n

o CLERK OF THE COURT
Plaintiff,

_VS._
TOMMY STEWART,

Defendant.

CASE APPEAL STATEMENT

1. Appellant filing this case appeal statement: Tommy Stewart.
2. Judge issuing the decision, judgment, or order appealed from:
Honorable Valerie Adair.

3. Identify each Appellant and their name and address: Louis Taylor,

Defendant/Appellant.

JESS R. MARCHESE for Appellant STEVEN B. WOLFSON for Respondent
601 S. Las Vegas Blvd. Clark County District ﬁttomey

Las Vegas, NV 89101 200 Lewis Avenue, 3™ Floor
702-385-5377 Las Vegas, Nevada 89155

702-671-2700
4. Identify each Respondent and their name and address: The State of

Nevada, Plaintiff/Respondent.

STEVEN B. WOLFSON for Respondent

Clark County District Attorney
200 Lewis Avenue, 3™ Floor
Las Vegas, Nevada 89155
702-671-2700

5. Indicate whether any attorney identified in above response to
question 3 or 4 is not licensed to practice law in Nevada: All parties are licensed to practice

law in Nevada.
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6. Whether appellant was represented by appointed or retained counsel

in the district court: Appointed.

7. Whether appellant is represented by appointed or retained counsel
on appeal: Appointed.
8. Whether appellant was granted leave to proceed in forma pauperis,

and the date of entry of the district court order granting such leave: N/A.

9. Date proceedings commenced in the district court (e.g., date
complaint, indictment, information, or petition was filed): Information 4/24/15.

10.  Brief description of the action: Criminal appeal from a jury verdict.

11. Indicate whether the case has previously been the subject of an appeal
or original writ in the Supreme Court: No, it has not.

12.  Indicate whether this appeal involves child custody or visitation: No.

13. This is not a civil case.

DATED this 18" day of May, 2016.

S R. MARCHESE, ESQ.
evada Bar #8175
601 S. Las Vegas Blvd.

Las Vegas, Nevada 89101
702-385-5377
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IN THE SUPREME COURT OF THE STATE OF NEVADA

TOMMY LAQUADE STEWART, Supreme Court No. 70069

Appellant, District Court Case No. C305984

VS.

THE STATE OF NEVADA,

Respondent. FILED
CLERK'’S CERTIFICATE JUN12 2007

STATE OF NEVADA, ss. %‘éﬁ%ﬁﬁ

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“Affirmed.”
Judgment, as quoted above, entered this 4" day of May, 2017.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme

Court at my Office in Carson City, Nevada this
May 30, 2017.

Elizabeth A. Brown, Supreme Court Clerk

By: Dana Richards

Deputy Clerk
C-16-306984 -1
CCJA
| :l;lsggg:ome Court Clerks Certificate/Judgn
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IN THE SUPREME COURT OF THE STATE OF NEVADA

TOMMY LAQUADE STEWART, No. 70069 ks
Appellant, t
THE STATE OF NEVADA, i
Respondent. MAY 04 2017

Appeal from a judgment of conviction, pursuant to (a/jury
verdict, of conspiracy to commit robbery, burglary, robbery, and first-
degree kidnapping. Eighth Judicial District Court, Clark County; Valerie
Adair, Judge.

Affirmed.

Marchese Law Offices, PC, and Jess R. Marchese, Las Vegas,
for Appellant.

Adam Paul Laxalt, Attorney General, Carson City; Steven B. Wolfson,
District Attorney, and Jonathan VanBoskerck, Chief Deputy District
Attorney, Clark County,

for Respondent.

BEFORE DOUGLAS, GIBBONS and PICKERING, JJ.

OPINION

By the Court, GIBBONS, J.:

In this appeal, we are asked to analyze issues related to dual
convictions for first-degree kidnapping and robbery, as.well as the
sufficiency of the warning given pursuant to Miranda v. Arizona, 384 U.S.

436 (i966). Appellant Tommy Stewart, along with another unidentified
—— o AA000129

OF
NEevaoa

o < RENEAYA




man, demanded entry into victim Natasha Lumba’s apartment at
gunpoint, ordered Lumba to lie face down in her bedroom while being
guarded, and stole electronics, cash, and other personal items from the
apartment. After a three-day jury trial, Stewart was found guilty on all
counts and given a sentence of life with the possibility of parole. On
appeal, Stewart argues that (1) there was insufficient evidence to support
a conviction of both robbery and kidnapping and (2) the Miranda warning
given by police was legally insufficient.

We hold that (1) there was sufficient evidence to support
Stewart’s convictions for kidnapping and robbery and (2) the Miranda
warning was legally sufficient. Accordingly, we affirm the district court’s
judgment of conviction.

FACTS AND PROCEDURAL HISTORY
The crime

On January 20, 2015, Stewart and another unidentified man
approached Lumba as she entered her apartment, held her at gunpoint,
and told her to let them into the apartment. Once in the apartment, the
men told Lumba to lie face down on the ground in the back bedroom. The
men took turns guarding Lumba while ransacking her apartment and
looking for things to steal. While Lumba was on the floor, one of the
attackers put his hand under her bra and underwear to search for money
or items she might have concealed.

After approximately 10 or 15 minutes, the two men finished
their search of the apartment. Just before leaving, the two men told
Lumba not to call the police or they would come back to kill her. The two
men left Lumba’s apartment, taking with them various electronics and
cash. Lumba later called 911, and Las Vegas Metropolitan Police

Department (LWPD) personnel arrived on scene.
AA000130
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The investigation

During their investigation, LVMPD evidence technicians
found Stewart’s fingerprints on Lumba’s jewelry box. Additionally,
LVMPD detectives conducted a follow-up interview and photographic
lineup, wherein Lumba identified two potential suspects, one of whom was
Stewart. The LVMPD located Stewart .and detained him for further
questioning.
The interrogation

Prior to questioning, an LVMPD detective read Stewart the
warning from the LVMPD Miranda card:

You have the right to remain silent. Anything you
say-can be used against you in a court of law. You
have the right to have the presence of an attorney
during questioning. If you cannot afford an
attorney one will be appointed before questioning.
Do you understand these rights?

Stewart indicated. that he understood his rights and agreed to talk with
the detective. Stewart initially denied being at Lumba’s apartment but
later admitted to being there after being confronted with the fingerprint
evidence. Stewart admitted to being in Lumba’s apartment on the night
in question with another man and admitted to stealing her personal

effects, but Stewart stated that he had not entered the bedroom.
The trial

The State charged Stewart with conspiracy to commit robbery,
burglary while in possession of a firearm, robbery with use of a deadly
weapon, and first-degree kidnapping with use of a deadly weapon.

Stewart filed two pretrial motions to suppress his statement to
LVMPD detectives, arguing that the LVMPD’s Miranda warning was
legally insufficient. The district court denied both motions.
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After a three-day trial, the jury found Stewart guilty on all
counts. Stewart was sentenced to life with the possibility of parole, and he
then filed the instant appeal.

ANALYSIS

Stufficient evidence exists to support Stewart’s. dual convictions of first-
degree kidnapping and robbery

Stewart challenges. the evidence underlying the first-degree
kidnapping conviction, arguing his conviction for first-degree kidnapping
is not supported by the evidence because the movement of Lumba was
incidental to the robbery, it did not substantially increase the risk of harm
to her, nor did it go beyond that contemplated for completion of the
robbery. We disagree.

In order to determine “whether a verdict was based on
sufficient evidence to meet due process requirements, this court will
inquire whether, after viewing the evidence in the light most favorable to
the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” Mitchell v. State, 124
Nev. 807, 816, 192 P.3d 721, 727 (2008) (internal quotation marks
omitted). “The jury’s verdict will not be disturbed on appeal when there is
substantial evidence supporting it.” Brass v. State, 128 Nev. 748, 754, 291
P.3d 145, 150 (2012).

The :crime of first-degree kidnapping is described in NRS
200.310(1), while the crime of robbery is defined in NRS 200.380. A
conviction for first-degree kidnapping requires that a “person . . . willfully
seizes, confines, ... conceals, kidnaps or carries away a person by any
means whatsoever . . . for the purpose of committing . . . robbery upon or
from the person.” NRS 200.310(1). A conviction for robbery requires “the

unlawful taking of personal property from the person of
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another . . . against his or her will, by means of force or violence or fear of
injury, immediate or future, to his or her person or property.” NRS
200.380. Dual convictions under both statutes are permitted based upon
the same conduct. Mendoza v. State, 122 Nev. 267, 274-75, 130 P.3d 176,
180 (2006). However, in such cases:

[Tlo sustain convictions for both robbery and
kidnapping - arising from the same course of
conduct, any movement or restraint must stand
alone with independent significance from the act
of robbery itself, create a risk of danger to the
victim substantially exceeding that necessarily
present in the crime of robbery, or involve
movement, seizure or restraint substantially in
excess of that necessary to its completion.

Id. at 275, 130 P.3d at 181. In general, “[w]lhether the movement of the
victim is incidental to the associated offense and whether the risk of harm
is substantially increased thereby are questions of fact to be determined
by the trier of fact in all but the clearest cases.” Curtis D. v. State, 98 Nev.
272, 274, 646 P.2d 547, 548 (1982); see also Gonzales v. State, 131 Nev.,
Adv. Op. 49, 354 P.3d 654, 666 (Ct. App. 2015).

Here, we conclude that there is sufficient evidence to support
Stewart’s dual convictions for robbery and first-degree kidnapping. The
jury heard evidence that Stewart took Lumba’s personal property against
her will by means of force, violence, or fear of injury. Further, the jury
heard evidence that Lumba’s movement substantially exceeded the
movement necessary to complete the robbery and/or substantially
increased the harm to her. Indeed, Lumba was accosted as she entered
her residence, taken to the back bedroom, guarded at gunpoint, face down,
while Stewart and the other suspect rummaged through her house and
stole her belon_gings. Whether Lumba’s movement was incidental to the
S— | | AA000133
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robbery, and whether the risk of harm to her was substantially increased,
are questions of fact to be determined by the jury in “all but the clearest of
cases.” Curtis D., 98 Nev. at 274, 646 P.2d at 548. This is not one of the
“clearest of cases” in which the jury’s verdict must be deemed
unreasonable; indeed, a reasonable jury could conclude that Stewart
forcing Lumba from her front door into her back bedroom substantially
exceeded the movement necessary to complete the robbery and that
guarding Lumba at gunpoint substantially increased the harm to her. We
conclude that the evidence preSenfed to the jury was sufficient to convict
Stewart of both robbery and first-degree kidnapping.

The district court did not -err in denying Stewart’s motion to suppress
statements made to police because the Miranda warning given to Stewart
was sufficient

Stewart argues the Miranda warnings given to him failed to
advise him that he could consult with an attorney before and during
interrogation. Stewart contends the warnings simply indicated that he
had the right to an attorney, while failing to convey directly or indirectly,
that he could actively consult with that attorney throughout the
questioning. We disagree.

Miranda establishes procedural safeguards “to secure and
protect the Fifth Amendment privilege against compulsory self-
incrimination during the inherently coercive atmosphere of an in-custody
interrogation.” Dewey v. State, 123 Nev. 483, 488, 169 P.3d 1149, 1152
(2007). Miranda prescribed the four now-familiar warnings:

[A suspect] must be warned prior to any
questioning [1] that he has the right to remain
silent, [2] that anything he says can be used
against him in a court of law, [3] that he has the
right to the presence of an attorney, and [4] that if

SupREME Count AA000134
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he cannot afford an attorney one will be appointed
for him prior to any questioning if he so desires.

Florida v. Powell, 559 U.S. 50, 59-60 (2010) (alterations in original)
(quoting Miranda, 384 U.S. at 479). To be constitutionally adequate,
Mirande warnings must be “sufficiently comprehensive and
comprehensible when given a commonsense reading.” Powell, 559 U.S. at
63.

Stewart first argues the Miranda warning given in this case
did not inform him that he could consult an attorney before and during
questioning. This argument is not supported by the record. The Miranda
warning given to Stewart stated, in part, “You have the right to have the
presence of an attorney during questioning. If you cannot afford an
attorney one will be appointed before questioning.” Given a commonsense
reading, these two clauses provide a constitutionally adequate warning—
the warning informed Stewart he had the right to counsel before and
during questioning, as specifically required by Miranda. See Powell, 559
U.S. at 63. Although the warnings were perhaps not the clearest possible
formulation of Miranda’s right-to-counsel advisement, they were
constitutionally sufficient. Id. Thus, we conclude Stewart’s first Miranda
argument fails.

Additionally, Stewart argues that the warning only advised
him that he had the right to an attorney but not that he could actively
consult with that attorney throughout the questioning. We conclude this
argument is without merit. Indeed, the right to an attorney is the right to
consult with that attorney, and the argument to the contrary relies on an
absurd interpretation of the Miranda warning. See Powell, 559 U.S. at 62-

63. Thus, we conclude Stewart’s second Miranda argument fails.
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Therefore, we hold that the: district court did not err in
determining Stewart received an adequate Miranda warning prior to
making statements to police and, thus, did not err in denying Stewart’s

motions to suppress those statements.
CONCLUSION

We conclude that there was sufficient evidence to support
Stewart’s convictions for kidnapping and robbery and that the Miranda

warning was legally sufficient. Accordingly, we affirm the district court’s

judgment of conviction. VQ—&M
; : , d.

Gibbons‘

We concur:
(—DQMJ [~ Y i J.
Douglas
p.‘ ' J.
Pickering
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IN THE SUPREME COURT OF THE STATE OF NEVADA

TOMMY LAQUADE STEWART, Supreme Court No. 70069
Appellant, District Court Case No. C305984
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: May 30, 2017
Elizabeth A. Brown, Clerk of Court

By: Dana Richards
Deputy Clerk

cc (without enclosures):
Hon. Valerie Adair, District Judge
Tommy LaQuade Stewart
Clark County District Attorney
Attorney General/Carson City
Marchese Law Office

RECEIPT FOR REMITTITUR
Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitied cause, on JUN 12 2017 .

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED

JUN 0 5 2017
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IN THE 7 JUDICIAL DISTRICT COURT OF THE -+
STATE OF NEVADA IN AND FOR THE COUNTY OF /. /4, /e Fne

Tommy Stewart ,
Petitioner,
Y. .
PETITION FOR WRIT
OF HABEAS CORPUS
LimothyY filson , (POSTCONVICTION)

Respondent.
K3

_?I
INSTRUCTIONS: f?

(1) This pemlon must be legibly handwritten or typewntten, signed by the petitioner and verified.

(2) Addltlonal pages are not permitted except where noted or with respect to the facts which you
rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs or
arguments are submitted, they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis, You must have an authorized officer at the prison complete the certificate as to
the amount of money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the Department of Corrections, name the warden or head of the institution. If
you're not in a specific institution of the Department but within its custody, name the Director of the
Department of Comrections.

{5) You must include all grounds or ¢laims for relief which you may have regarding your
conviction or sentence. Failure to raise all grounds in this petition may preclude you from filing future
petitions challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file secking relief
from any conviction or sentence. Failure to allege specific facts mther than just conclusions may cause
your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that
claim will operate to waive the attorney-client privilege for the proceeding in which you claim your counsel
was ineffective.
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(7) When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
respondent, one copy to the Attorney General’s Office, and one copy to the district attorney of the county

in which you were convicted or to the original prosecutor if you are challenging your original conviction or
sentence. Copies must conform in all particulars to the original submitied for filing,

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you
are presently restrained of your liberty: £ | Y. Yate friser:

‘4 2. Name and location of court which entered the judgment of conviction under attack:
8% ddicial pistrict court

3. Date of judgment of conviction:_M ay 10 2006
4. Case mmber: C/5-30599Y-/

5. (a) Lengthofsentence; [Hir{een {0 Sichy, Tiventy-fwp 10 ninety Six
months, Eqht fo twenty years, Five to lfd KU gbnds ran cancufrent

(b) If sentence is death, state any date upon which execution is scheduted:_ N/A
@ %

6. Are you ﬁr?zsently semy a sentence for a conviction other than the conviction under attack in
this motion? Yes ?s No
If “yes”, list crime, case number and sentence being served at this time: A{/A
ar{‘

7. Nature of offense involved in conviction being challenged: £ b b%g:{/‘rs £ QQR:&
KidnNapping - i
LI} J
8. What was your plea? (check one):
(a) Not guilty _~ (b) Guilty (c) Nolo contendere

9. If you entered a plea of guilty to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a plea of guilty was negotiated, give details:
L.t
N/
IvN// U
7/

10.  If you were found guilty after a plea of not guilty, was the finding made by: (check one)
(a) Juy < (b) Judge without a jury

11. Did you testify at the trial? Yes No v

12. Did you appeal form the judgment of conviction? Yes \/ No

13. If you did appeal, answer the following:
(@) Name of Court, 7" ) c‘;:};iq/ Districd court
(b) Case number or citation; 7004
(c) Result:_Derre o
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(@) Dateof result__MAY 4, A0|7
(Attach copy of order or decision, if available,)

14. If you did not appeal, explain briefly why you did not;

a1 1 /]
N/ 7ZF
YY1

15.  Other than a direct appeal from the judgment of conviction and sentence, have you previousty
filed any petitions, applicatigns or motions with respect to this judgment in any court, state or federal?
Yes _ No

16. If your answer to No. 15 was “yes”, give the following information;
(a)(1) Name of court: 3%

(2) Nature of proceeding:

(3) Grounds naised: SupPress Nefendeat S{gfenent
Mifanda warning indcucale

(4) Did ymyceive an evidentiary hearing on your petition, application or motion?
Yes No

(5) Result:_Denied ithout counse/ present

(6) Dateofresul: March 9 doié :

(7) Ifknown, citations of any written opinion or date of orders entered pursuant to such result:

4, " .

{(b) Asto anjg second petitjon, application or motion, give the same information;
(1) Namg;of court;
2) Natug& of proceeding;

(3) Grounds raised: 77,715/ frad,

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No
(5) Result__(qrcejesd
(6) Dateof result: Aug vest fo 20/5
(7) If known, citations of any written opinion or date of orders entered pursuant to such a

result:

{c) As to any third or subsequent additional applications or motions, give the same
Information as above, list them on a separate sheet and attach.

(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action

taken on any petition, application or motion?
(1) First petition, application or motion? Yes No \/
Citation or date of decision: z
(2) Second petition, application or motion? Yes No
Citation or date of decision:
(3) Third or subsequent petitions, applications or motions? Yes No
Citation or date of decision;

(e) If you did not appeal from the adverse action on any petition, application or motion, explain
briefly why you did not. (You must relate specific facts in response to this question. Your response may
be included on paper which is 8 % by 11 inches attached to the petition Your response may not exceed
five handwritten or typewritten pages in length) Tn€(Fective afSistance of coun sef
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17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? If
s0, identify:

(a) Which of the grounds is the same: DOvb/e 79(.”’)/5/?4’0/ for Both
Aobber/ Kidnapping

The Sofreme Courl B the Sinfe. 0f AeyABA
(b) The proceedings in which these grounds were raised: Divecf Appea! T

{(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 % by 11 inches attached to
the petition. Your response may not exceed five handwritten or typewritten pages in length ) 7The

i g € Mgy ot e becavse of {the mpvement of dhe yiclum
was _incidental o the’ Ccammission of lhe rahberj; rtse/f.

18. If any of the grounds listed in No.’s 23(a), (b), (c) and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 4 by 11 inches
attached to the petition. Your response may not exceed five handwritten or typewritten pages in length.)

T pas not-ghowe’ to £1€ any mstions to raise ory o a1/ T-SSoSeS
40 +4he fact thal I had cepnsel. ('cuﬂfe_f {faiteo’ to raise fhese ToSSuSeS,

19. Are you ﬁlmg this petition more than ‘one year following the filing of the judgment of
conviction or the ﬁlmg ‘of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is

8 Y2 by 11 inches atlached to the petition. Your response may not exceed five handwritten or typewritten
pagesinlength) _ * Iy,
' [/ L
. \!/ / )

. 20. Do you have any petition or aplyl now pending in any court, either state or federal, as to the
judpment under attack? Yes No

If yes, state what court and case number:

Wil /A
if/’/\*

21.  Give the name of each attorney who represented you in the proceeding resulting in your
conviction and on direct appeal: L cotrina Ross(Public Defender)
dess R Marghese( pppointed)

22. Do you bave any future semanyto serve after you complete the sentence imposed by the
judgment under attack? Yes

If yes, specify where and when it is to be served, if you know:

23, State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground. If necessary you may attach pages stating additional
grounds and facts supporting same.

AA000142




.10
il
12
13
14
15
16
17
18
19
20
21
22
23
24‘
25
26
27

28

(a) Ground ONE: JLnEFechive. asaistance. of . sovnsel S8 fourteen Admendment
f%f-’ﬁonefsSv(fhlkmerrimn‘rr;ﬁ”“’ffecf%assfﬁqnaof(@v”Je/pda-f
M.-‘.ome,d..&ﬂsﬂmw‘rm%’mmmgam...w.as....¢.c.>.n.s.te’.tutf..qn.ﬁy.,:rm.a.ffag.t:‘.u.f.e...{éf.
I.‘.-Q.t.ﬁli.rxa...mo.“.\‘s.m..kg...§999.‘.€.§§..Qkfmdfd..ﬁakm.?.n.{..!.—.«e:ﬁt’.!in...tb.-r...gwdﬁlfﬂsé................
Supporting FACTS (Tell your story briefly without citing cases or law.): M&.<k3s. Marchese. whas....
my. Q(Hmfmn\ﬁ s ool menind. pries. ee. Calsndar. call and .o .net. Lile. Wy
preztriolmekens. 0. m. YosloaMaCalodar. fall..wias.on.arch 2,0k, The. State...
anaounced!.ceacky..LIachsss. agies. and. cass.was. seat. Ao, avee. FlewOn. Mazeh.
bRole. Lacchese. attemated. 2o. flec. &.metion. 1o, Syppress. cleleadant. wdich......
wﬂSC/em¢¢/mfmn‘M’Mflff/ffS¢J?fir:?,:?fc&ﬂtl"'ﬂmwffh:seW,P/m@of
Yime. te. file.a0y.aod all octions. dhal.. necched 10, ke Tiled et the. . clal g,
Howsever Marcheses. s, Inefiz chive. for.not Siling. Lehion. 3o, Syppress. dletendaiit
Satement. fifihteen. a fage. betoc toal.in. fhat, /‘t?am/f the..omtian. was. watimel j/,
which. 43, he. 5‘3”"3*"3 . the...SHle3. oppesition. sac il T Taspes NS ...
Adcus. Blated. Fclge. Dovglass. Smitha. ned. %twndk Xo.00nsidec. he. o’wton
without..couasel. f?&‘eﬂf.ﬂ:ﬁ ounsel. ol bove. file. s medion...........
kaithin. de. 9msf¢!rncs thees.a. passiplily. 77*!;)/«(@ siaviel have. rvleol in.out......
fover T ke Lt the. motion. a0, fimeThis. i5. 2he.Sawe. aation. thel fhees, Sepaldle
Tl i (co@rq( ourd. hewe. funcl anecid..inbasikally tht. 1y, Mr:fm cacd was

Wcﬂyfﬂc‘—fmrrzactmg&fcfcemeﬂfaf)ams*mewhchwafhamfu/f:wdmc?mm&
Macchese. was. o Inelfickive. and. Aas. faled 1o followe. revesta. redes. of .
professional canducl. Stales. codel. ol 0. L2y o3, L4 andd e ADKT.YMN..
SHandards.Counsed. Saded. A move. Sor. 0. sSica). o5 DSk NesAeX., Mdofmr\\ of
Q&({w\\‘n\ whe.r\ Yichm. Saved. dm\r\% X ¢>\bﬁf’\a\ Transri 9*5}9%‘{3; 32220 /‘7’/ o3

-----------------------------------------------------

Smilars. do the people wihe. mbbr;.d. meWhen, oskmnwwdmf@mymem//zf
fouct. room. vichy, stafed she  wasnt Jore

----------------------------------------------------------------------------------------------------
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17
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19

20
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22

23

24

a5

26

27

28

(b) Ground TWO: DQ&QS‘QQ@SSfEUffAe‘n&_Sf}Y/fQ/mehOQML .........................................
FnA et ive. . ASSISEAN0E. Q8 CONMI s

----------------------------------------------------------------------------
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

Supporting FACTS (Tell your story briefly withot citing cases or law.): LQUIRSel. Kalrina Raoss..
povlic. defeader. \as. In ﬁfffcf\mﬁﬁriﬂa(njn’y}?@fmn&cqurc/mnqy
.\r.\em:\r.s%...\,n‘.x’mmk...m.aﬁ...m.m&mt.(pﬁ..ﬁf.ft/.z)..Jﬁ.q.r.e....f.«.m;..e...px:cifmt;maf..észﬁ:@
on. Apcil b0, .pm.l.-‘m.r.r.z@.cj....hga..r.:.‘aﬁ...tcm§.99pi...t!!f...c%t Sfafcsf*sm; wder-
Shnéagther¢wsa$ag¢ﬂfNo+p¢f’l¢dnv‘hfrase Therte..ace..no. othsr. cotards
SP‘owq%*ho**hssQf%emknotcewJSP \ecd aother. then th eff»:/«mna;s//mr7 ......
VeonseaiptiThis. Sacgent. obise. . chsant. Shaw. agyuthets. i the. mundles. o, %.....
ysteon.iz0d. Howing.o.o2tice. on dileRight. affec that octuc. Thetk. aas. o confick
of. Tnterst. Ketriog. Ress(OM withdrew herself as. counsel and Jess. Marchese..
wqé‘qp,o@«ﬂfm/whj?l'%'o/ xﬁssf"lﬂfcffﬁifﬁm‘cwﬂ.sdkﬂfnnqﬂaﬂ/mo/ .
mvedmjpwmfesb*,?mmmfyh:@rngqnd%ha*lddrwiwam‘m
present M\Vsd,hiﬁbtdm c+htf<w5n°1hn9h€®v‘c/0’o about.it.and ..
thed Z.wovld have e take tht up woith. o fast coumsel (ovasel had wo..
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Supporting FACTS (Tell your story bneﬂy without citing cases or law.); é'ﬁf oner tan not_be gorvickecd
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(b} Ground Six:

Supporting FACTS (Tell your story briefly without citing cases or law.):

(c) Ground Seven

Supporting FACTS (Tell your story briefly without citing cases or law.):

(d) Ground Eight:

Supporting FACTS (Tell your story briefly without citing cases or law.):
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WHEREFORE, pctitioner prays that the court grant petitioner relicf to which he muy be cntitled
in this proceeding,
EXECUTED at Ely State Prison, on the .79 day of the month of /;é

of the ycar 201 8.
Aol

ignature of petitioner

Ely State Prison
Post Office Box 1989
Ely, Nevada 89301-1989

ZE A
Signature of Attorney (if any)

Altorney for petitioncr

Address

S
3
-

it g
L b
>

el .-_T'--\i"i'f? A

YERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing
petition and knows the contents thereof: that the pleading is true of his own knowledge, except as to those
matters stated on information and belicf, and as to such matters he believes them to be true,

A W

Petitioner

Attomey for petitioner
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CERTIFICATE OF SERVICE BY MAIL

I, Zo_mn;:g/ Sfcu).:}// , hereby certify pursuant to N.R.C.P. 5(b), that on
this 20 _day of the month of /2 A , of the year 201 QT mailod a true and

correct copy of the forcgoing PETITION FOR WRIT OF HABEAS CORPUS addressed to:

Respondent prison or jail official
‘ Address
& .
Attomey General rz
Heroes’ Memorial Building : : District Attoraey of County of Conviction
106 North Carson Street

Carson City, Nevada 897104717

Address

B i
ure of Pctitioner
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AFFIRMATION PURSUANT TO NRS 239B.030

1, ooy St szrd NDOCH# /0Y8%,7

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED £2/:4i0n1 for. wiei} ol Hobears
CorPus (st carviction)

3

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATEDTHIS 20 DAYOF /el ,20 18,
% {

SIGNATURE: IZZW;///W

INMATE PRINTED NAME: 25;7/7};/ SHep sz rf

INMATE NDOC # /0554 7

INMATE ADDRESS: ELY STATE PRISON
P. 0. BOX 1989
ELY,NV 89301

AA000150




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

PPOW

%,
)
DISTRICT COURT *q%s.zo %
(o)
CLARK COU\NTY, NEVADA N
TOMMY STEWART,
Petitioner, Case No: C-15-305984-1
Department 21
VS,
STATE OF NEVADA, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS

J
Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
April 04, 2018. The Court has reviewed the Petition and has determined that a response would assist the

Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good

cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,

answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS

34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the [‘{'Hf\ day of 'JU'ML , 20 I?) , at the hour of

1:302m_o’clock for further proceedings.

(bl Tl

&
=2
w2 J District Court Judge
L@
< 18] “&
™
o= L6 « C-15-305984-1
% é ordor P |
: iy e WAddm*éam"
o
(T .-




Electronically Filed
4/25/2018 12:50 PM
Steven D. Grierson

S

CLERE OF THE COUE :I

CaseNo.f}[j-ZﬁOfﬁSH"l
Dept. No. I‘ ],!:

v /4
INTEE 8 JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF_Nevoda

Hearing : June 19, 2018 at 9:30 am

Tornmy Stewart -,
vy Petitioner, - MOTION FOR THE APPOINTMENT
OF COUNSEL
.vs-
Stote of Nevade, -, REQUEST FOR EVIDENTIARY HEARING
¥ & ¥
b pE - <
COMES NOW, the Petitioner, I.amm:’f Hecoart _ proceeding pro se, within the
B > -

above entitlgd cause ofgcuon and respectfully requests this Court to consider the appointment of counsel
for Petition:r for the prosecuuon of this action.

This motion is made and based upon the matters sct forth here, N.R.S. 34.750(1)(2), affidavit of
Petitioner, the attached Memorandum of Points and Authorities, as well as ail other pleadings and
documents on file within this case.

MEMORANDUM OF POINTS AND AUTHORITIES

L_STATEMENT OF THE CASE
This action commenced by Petitioner ’/T:'mm/:/ StewARL _, instate custody,

pursuant to Chapter 34, et seq., petition for Writ of Habeas Corpus (Post-Conviction).

IL STATEMENT OF THE FACTS

To support the Petitioner’s need for the appointment of counsel in this action, he states the

following:
1MNOD 3K 30 WFW0 1 The merits of claims for relief in this action are of Constitutional dimension, and
A ¢l HCN Petitioner is likely to succeed in this case. |
AA000152
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2. Petitioner is incarcerated at the Ely State Prison in Ely, Nevada. Petitioner is unable
to undertake the ability, as an attorney would or could, to investigate crucial facts
involved within the Petition for Writ of Habeas Corpus.

3. The issues presented in the Petition involves a complexity that Petitioner is unable to
argue effectively.

4, Petitioner does not have the current legal knowledge and abilities, as an attorney
would have, to properly present the case to this Court coupled with the fact that
appointed counsel would be of service to the Court, Petitioner, and the Respondents
as well, by sharpening the issues in this case, shaping the examination of potential
witnesses and ultimately shortening the time of the prosecution of this case.

5. Petitioner has made an effort to obtain counsel, but does not have the funds
xgeo&ssary or available to pay for tge costs of counsel, see Declaration of Petitioner.

6. é?atitioncr would need to have an z;uomey appointed to assist in the determination of
vihether he should agree to sign consent for a psychological examination.

7. T:he prison severely limits the hours that Petitioner may have access to the Law
Library, and as well, the facility has very limited legal research materials and
SOUrCEs.

8. While the Petitioner does have the assistance of a prison law clerk, he is not an
attorney and not allowed to plead before the Courts and like Petitioner, the legal
assistants have limited knowledge and expertise.

9. The Petitioner and his assisting law clerks, by reason of their imprisonment, have a
severely limited ability to investigate, or take depositions, expand the record or
otherwise litigate this action.

10. The ends of justice will be served in this case by the appointment of professional
and competent counsel to represent Petitioner. -

IL ARGUMENT
Motions for the appointment of counsel are made pursuant to N.R_S. 34.750, and are addressed to

the sound discretion of the Court. Under Chapter 34.750 the Court may request an atlomey to represent any
AA000153




such person unable to employ counsel. On a Moticn for Appointment of Counsel pursuant to N.R_S.
34.750, the District Court should consider whether appointment of counsel would be of service to the
indigent petitioner, the Court, and respondents as well, by sharpening the issues in the case, shaping
examination of witnesses, and ultimately shortening trial and assisting in the just deternrination.

In order for the appointment of counsel to be granted, the Court must consider several factors to be
met in order for the appointment of counsel to be granted; (1) The merits of the claim for relief, (2) The
ability to investigate crucial factors; (3) whether evidence consists of conflicting testimony effectively
treated only by counsel; (4) The ability to present the case; and (5) The complexity of the legal issues raised
in the petition.

IOL  CONCLUSION

Based upon the facts and law presented herein, Petitioner would respectfully request this Court to
weigh the factors involved within this case, and appoint counsel for Petitioner to assist this Court in the just
determination of this action '

Datedthis@dayaf P\’{)i(‘\u , 20 @/

Ely State Prisan
P.O, Box 1939
Ely, Nevada 89301

Py SFevupss?

YERIFICATION
I declare, atfirm and swear under the penalty of perjury that atl of the above facts, statements and
assertions are true and correct of my own knowledge. As to any such matters stated npon information or

belief, I swear that I believe them all to be true and correct.

Dated this __AQ _ day of ]pr{\ ,20,_f_§.’
Petitionep giro per.
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CERTIFICATE OF SERYICE BY MAIL,

L‘é_%‘@é , hereby certify pursuant to N.RLC.P.
5} thaton tis 2&_dayor ___ A 01/

— of the year 20 _Lg{mailedatmoaml
correct copy of the foregoing, MOTION FOR THE APPOINTMENT OF COUNSEL; REQUEST

FOR EVIDENTIARY HEARING, to the following:

Name Name Name
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AFFIRMATION PURSUANT TO NRS 239B.030

1, 7Z/nfi9/4/ Hewrl]  NDOC# /o457

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED Motion fox  ihe qppo,n% OF
CounSe/ /KeQUfS for. Evfc{en/f;al?-\/ Heaf’urw\

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

DATED THIS _ 22 DAYOF_ Apri { ,201% .
k ;
:_)“

SIGNATURE:

INMATE PRINTED NAME: Zoro/ry_S7iul 5]

INMATE NDOC # /o847

INMATE ADDRESS: ELY STATE PRISON
P. 0. BOX 1989
ELY,NV 89301
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Electronically Filed
6/1/2018 2:45 PM
Steven D. Grierson

CLERK OF THE COU
RSPN Cﬁu‘ﬁwﬂ

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
JONATHAN E. VANBOSKERK
Chief Deputy District Attorney
Nevada Bar #006528

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

“Vvs- CASE NO: C-15-305984-1

TOMMY STEWART, :
47731067 DEPT NO: XXI

Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)

DATE OF HEARING: JUNE 19, 2018
TIME OF HEARING: 9:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JONATHAN E. VANBOSKERK, Chief Deputy District Attorney,
and hereby submits the attached Points and Authorities in Response to Defendant’s Petition
For Writ Of Habeas Corpus (Post-Conviction).

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/1
/1
/1

1
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On February 18, 2015, Tommy Stewart (‘“Petitioner”) was charged by way of Criminal
Complaint with Count 1 — Conspiracy to Commit Robbery (Category B Felony — NRS
200.380, 199.480); Count 2 — Burglary While In Possession of a Firearm (Category B Felony
— NRS 205.060); Count 3 — Robbery With Use of a Deadly Weapon (Category B Felony —
NRS 200.380, 193.165); Count 4 — First Degree Kidnapping With Use of a Deadly Weapon
(Category A Felony — NRS 200.310, 200.320, 193.165); and Count 5 — Open or Gross
Lewdness (Gro'ss Misdemeanor — NRS 201.210).

Petitioner’s preliminary hearing was held on April 16,2015, and he was bound over for
trial. On April 25, 2016, the State filed an Information charging Petitioner with four counts:
Count 1 — Conspiracy to Commit Robbery; Count 2 — Burglary While in Possession of a
Firearm; Count 3 — Robbery with Use of a Deadly Weapon; and Count 4 — First Degree |
Kidnapping with Use of a Deadly Weapon.. ‘

On March 7, 2016, Petitioner filed a “Motion to Suppress Defendant’s Statement.” In
his motion, Petitioner alleged that the Miranda warning provided by the Las Vegas
Metropolitan Police Department (“LVMPD”) was legally insufficient. The motion was denied
on March 10, 2016. |

Petitioner’s jury trial began on March 14, 2016. Prior to jury selection, Petitioner again‘
tried to raise the issue of the legal sufficiency of the LVMPD Miranda warning. The District
Court denied Petitioner’s renewed motion. On March 17,2016, ;[he jury found Petitioner guilty
on all counts.

On May 10, 2016, the District Court held a sentencing hearing, adjudged Petitioner |
guilty, and sentenced him as follows: Count 1 — a maximum of 60 months with minimum
parole eligibility of 13 months; count 2 — a maximum of 96 months with a minimum parole
eligibility of 22 months, concurrent with Count 1; Count 3 — to a maximum of 20 years with

a minimum parole eligibility of 8 years, concurrent with Count 2; and Count 4 — life with the
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eligibility of parole with a minimum parole eligibility of five years, concurrent with Count 3;
and 452 days’ credit for time served. The Judgment of Conviction was filed on May 17, 2016.

Petitioner filed a Notice of Appeal through his attorney on May 25, 2016. On May 4,
2017, the Nevada Supreme Court issued its Order of Affirmance. Remittitur issued on June
12,2017.

On April 13, 2018, Petitioner filed the instant Petition for Writ of Habeas Corpus (post-
conviction), and on April 25, 2018, Petitioner filed a Motion for the Appointment of Counsel
and Réquest for Evidentiary Hearing (“Motion”). The Statg responds herein to the Petition
and Motion.

ARGUMENT

Defendant claims that (1) counsel was ineffective for not filing a motion to suppress
Petitioﬁer’s statement; (2) trial counsel was ineffective for waiving Petitioner’s presence at the
preliminary hearing; (3) there was judicial misconduct by the Court with regards to Petitioner’s
motion to suppress without defense counsel being present; (4) Petitioner’s Sixth Amendmeﬁt
right to a speedy trial was violated and counsel was ineffective for waiving Petitioner’s right
to a speedy trial; (5) there was judicial error when the Court allowed Petitioner’s dual

convictions for robbery and first degree kidnapping.

I. PETITIONER’S SUBSTANTIVE CLAIMS ARE NOT PROPERLY BROUGHT
IN A POST-CONVICTION PETITION FOR WRIT OF HABEAS CORPUS

Petitioner alleges that the District Court erred in denying his motion to suppress, that
the District Court erred in denying the motion to suppress without trial counsel being present,
that his right to speedy trial was violated, and that the District Court erred with regards to his
dual convictions for kidnapping and robbery.

To the extent Petitioner is alleging substantive allegations of judicial error in claims
(1), (3), (4) and (5), these claims are not appropriately brought in a post-conviction petitidh

for writ of habeas corpus. NRS 34.724(1) and (2)(b) read:

1. Any person convicted of a crime and under sentence of death
or imprisonment who claims that the conviction was obtained, or
that the sentence was imposed, in violation of the Constitution of
AA000160
3

W:\2015\2015F\024\1 1\1SF02411-RSPN-(STEWART__TOMMY)-002.DOCX




O 0 2 & i = W N =

[ NS T NG T NG TR NG TR G T NG T NG T N I N T S T e e e
00 NN O W bR W= O O 0NN PR WD = O

the United States or the Constitution or laws of this State, or who
claims that the time the person has served pursuant to the judgment
of conviction has been improperly computed, may, without paying
a filing fee, file a postconviction petition for a writ of habeas
corpus to obtain relief from the conviction or sentence or to
challenge the computation of time that the person has served.

2. Such a petition: :

(b) Comprehends and takes the place of all other common-
law, statutory or other remedies which have been available
for challenging the validity of the conviction or sentence,
and must be used exclusively in place of them.

(emphasis added).
Moreover, NRS 34.810(1) reads:
(1) The court shall dismiss a petition if the court determines that:
(a) The petitioner’s conviction was upon a plea of guilty or
guilty but mentally ill and the petition is not based upon an
allegation that the plea was involuntarily or unknowingly or
that the plea was entered without effective assistance of
counsel.

(b) The petitioner’s conviction was the result of a trial and the
grounds for the petition could have been

(2) Raised in a direct appeal or a prior petition for a writ of
habeas corpus or postconviction relief.

(emphasis added).

The Nevada Supreme Court has held that “challenges to the validity of a guilty plea
and claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings. ... [A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings.”
Franklin v. State, 110 Nev. 750, 752,. 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

court must dismiss a habeas petition if it presents claims that either were or could have been

presented in an earlier proceeding, unless the court finds both cause for failing to present the
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claims earlier or for raising them again and actual prejudice to the petitioner.” Evans v. State,
117. |
Here, Petitioner fails to provide good cause for failing to raise these substantive claims
in his direct appeal, as all the facts available to him now were available to him at the time of
his direct appeal. Petitioner further fails to show what prejudice he has suffered as a result of
failing to do s0. Accordingly, Petitioner’s substantive challenges are waived on habeas

review, and his claims should be denied.

II. THERE WAS NO INEFFECTIVE ASSISTANCE OF COUNSEL

A. Standard of Review
Nevada has adopted the standard outlined in Strickland v. Washington, 466 U.S. 668,

104 S. Ct. 2052 (1984), for determinations regarding the effectiveness of counsel. Warden v.
Lyons, 100 Nev. 430, 432-33, 683 P.2d 504, 505 (1984); Kirksey v. State, 112 Nev. 980, 998,
923 P.2d 1102, 1113 (1996). Under Strickland, in order to assert a claim of ineffective

assistance of counsel, the defendant must prove that he was denied “reasonably effective
assistance” of counsel by satisfying a two—pronged test. Strickland 466 U.S. at 686—687, 104
S. Ct. at 2064; see State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323 (1993). Under this
test, the defendant must show that his counsel’s representation fell below an objective standard
of reasonableness, and that, but for counsel’s errors, there is a reasonable probability that the
result of the proceedings would have been different. See Strickland, 466 U.S. at 687688, 694,
104 S. Ct. at 2064, 2068. :

“Surmounting Strickland’s high bar is never an easy task.” Padilla v. Kentucky, 559
U.S. 356, 371, 130 S. Ct. 1473, 1485 (2010). The question is whether an attorney’s
representations amounted to incompetence under prevailing professional norms, “not whether

it deviated from best practices or most common custom.” Harrington v. Richter, 562 U.S. 86,

88, 131 S. Ct. 770, 778 (2011). Furthermore, “[e]ffective counsel does not mean errorless
counsel, but rather counsel whose assistance is ‘[w]ithin the range of competence demanded

of attorneys in criminal cases.”” Jackson v. Warden. Nevada State Prison, 91 Nev. 430, 432,
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537P.2d 473, 474 (1975) (quoting McMann v. Richardson, 397 U.S. 759, 771,90 S. Ct. 1441,

1449 (1970)).
A court begins with a presumption of effectiveness and then must determine whether
the defendant has demonstrated by a preponderance of the evidence that counsel was

ineffective. Means v. State, 120 Nev. 1001, 1011-12, 103 P.3d 25, 35 (2004). The role ofa

court in considering allegations of ineffective assistance of counsel is “not to pass upon the
merits of the action not taken but to determine whether, under the particular facts and
circumstances of the case, trial counsel failed to render reasonably effective assistance.”
Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711 (1978) (emphasis added) (citing
Cooper v. Fitzharris, 551 F.2d 1162, 1166 (9th Cir. 1977)).

In considering whether trial counsel was effective, the court must determine whether
counsel made a “sufficient inquiry into the information . . . pertinent to his client’s case.”
Doleman v State, 112 Nev. 843, 846, 921 P.2d 278, 280 (1996); citing, Strickland, 466 U.S.
at 690-691, 104 S. Ct. at 2066. Once this decision is made, the court will consider whether

counsel. made “a reasonable strategy decision on how to proceed with his client’s case.”

Doleman, 112 Nev. at 846, 921 P.2d at 280; citing Strickland, 466 U.S. at 690-691, 104 S. Ct.

at 2066. Counsel’s strategy decision is a “tactical” decision and will be “virtually
unchallengeable absent extraordinary circumstances.” Doleman, 112 Nev. at 846, 921 P.2d at
280; see also Howard v. State, 106 Nev. 713, 722, 800 P.2d 175, 180 (1990); Strickland, 466
U.S. at 691, 104 S. Ct. at 2066.

This analysis does not indicate that the court should “second guess reasoned choices
between trial tactics, nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the

possibilities are of success.” Donovan, 94 Nev. at 675, 584 P.2d at 711; citing Cooper, 551

F.2d at 1166 (9th Cir. 1977). In essence, the court must “judge the reasonableness of counsel’s
challenged conduct on the facts of the particular case, viewed as of the time of counsel’s

conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. However, counsel cannot be deemed
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ineffective for failing to make futile objections, file futile motions, or for failing to make futile

arguments. Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006).

Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687). “A reasonable probability is a probability sufficient to undermine
confidence in the outcome.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. A defendant who

contends his attorney was ineffective because he did not adequately investigate must show
how a better investigation would have rendered a more favorable outcome probable. Molina
v. State, 120 Nev. 185, 192, 87 P.3d 533, 538 (2004).

Finally, claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. Id. As discussed infira, each of
Defendant’s claims are without merit. |

B. Counsel Was Not Ineffective for Failing to File a Motion to Suppress
Petitioner’s Confession

Petitioner first claims that counsel was ineffective for failing to timely file a motion to
suppress his statements to the police. However, on March 7, 2016, trial counsel did file a
Motion to Suppress Defendant’s Statements. Moreover, Petitioner already raised the

substantive issue of the validity of the Miranda warning before the Nevada Supreme Court,

and the Supreme Court denied this claim, holding that the Miranda warnings given to

Petitioner were constitutionally adequate and that the District Court had not erred in

determining that Petitioner’s statements to police were admissible. Stewart v. State, Docket
No. 70069 (Order of Affirmance, May 4, 2017) at 6-8. |
Petitioner thus fails to show that trial counsel’s representation fell below an objecti\}e

standard of reasonableness, as counsel did file the motion. Counsel cannot be ineffective for
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failing to file — or failing to timely file, as Petitioner alleges — futile motions. Ennis, 122 Nev.
at 706, 137 P.3d at 1103. Accordingly, Petitioner’s claim of ineffective assistance of counsel

fails under either Strickland prong, and should be denied.

C. Counsel Was Not Ineffective for Waiving Petitioner’s Presence at His
Preliminary Hearing.

Petitioner then alleges that counsel was ineffective for waiving Petitioner’s presence at
the preliminary hearing by Sargent notice, and alleges that successor counsel, Mr. Marchese,'
was ineffective for failing to challenge that waiver by preliminary hearing counsel (Ms. Ross).
However, Petitioner cannot establish either deficient performance or prejudice.

There is no constitutional right to a preliminary hearing. Azbill v. Fisher, 84 Nev. 414,

418,442 P.2d 916, 918 (1968). A preliminary hearing is “the legislative grant of a substantial
right to the accused for his protection. . . . Its purpose is to determine the basis for prosecution
and the issue involved in the proceedings is not the question of guilt or innocence, but whether
there is sufficient evidence for probable cause to hold the accused over to answer and stand
trial.” Id. An accused is only required to be present at arraignment, trial, and sentencing: he
is not required to be present at a preliminary hearing. NRS 178.388; State v. Sargent, 122
Nev. 210, 214-15, 128 P.3d 1052, 1055 (2006). Here, as in Sargent, a waiver of Petitioner’s

presence was filed. Petitioner therefore cannot demonstrate that counsel’s performance was
deficient, as he has no constitutional right to appear at a preliminary hearing, and as a m
notice was filed in his case. Similarly to the defendant in Molina who alleged a failure By
counsel to investigate, Petitioner here fails to demonstrate that a different result would have
resulted had he been present at the preliminary hearing. Molina, 120 Nev. at 192, 87 P.3d at
538.

As such, Petitioner fails to meet either Strickland prong, and his claim should be denied.

D. Counsel Was Not Ineffective as to Petitioner’s Right to a Speedy Trial.

Petitioner finally contends that counsel was ineffective for violating his Sixth
Amendment right to a speedy trial. Here, Petitioner pled not guilty on May 4, 2015, Trial was

reset for June 25, 2015 — within sixty days. At Calendar Call on June 10, 2015, Ms. Ross
AA000165
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announced not ready due to evidence still being examined, and while Petitioner objected to a
continuance, the Court reset the trial date to August 3, 2015, explaining that there was no
requirement that Petitioner waive his speedy trial right in order to continue the trial, as long as
the continuance was warranted. At Calendar Call on July 29, 2015, Ms. Ross withdrew due to
a conflict of interest, and the Court vacated the trial date of August 3, 2015, and set a statué
check for the appointment of cbunsel. On August 12, 2015, Mr. Marchese accepted
appointment of counsel. Trial was reset for March 14, 2016, and Petitioner’s jury trial
proceeded on that date in Overflow.

The Sixth Amendment to the Constitution guarantees that “in all criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial.” U.S. Const. amend. VI. The
United States Supreme Court held in Smith v. Hooey, 393 U.S. 374, 89 S. Ct. 575 (1969) that

a state is under an affirmative obligation by virtue of the Sixth Amendment, as interpreted in

Klopfer v. North Carolina, 386 U.S. 213, 87 S. Ct. 988 (1967), to make every good faith effort

to bring the accused to trial. The United States Supreme Court also held that both the accuséd

and society have an interest in having a speedy trial. Barker v. Wingo, 407 U.S. 514, 519, 92
S. Ct. 2182, 2186 (1972). The Court recognized that the three basic interests of an accusell
are “(1) to prevent undue and oppressive incarceration prior to trial, (2) to minimize anxiety
and concern accompanying public accusation and (3) to limit the possibilities that long delay
will impair the ability of an accused to defend himself.” Smith, 393 U.S. at 378, 89 S. Ct. at
577. See also United States v. Ewell, 383 U.S. 116, 120, 86 S. Ct. 773, 776 (1966); Klopfer
v. North Carolina, 386 U.S. at 221-26, 87 S. Ct. at 993-95; Dickey v. Florida, 398 U.S. 30, 37-
38,90 S. Ct. 1564, 1568-69 (1970). Therefore, “one of the major purposes of the provision 1s

to guard against inordinate delay between public charge and trial, which, wholly aside from
possible prejudice to a defense on the merits, may seriously interfere with the defendant’s
liberty, whether he is free on bail or not, and that may disrupt his employment, drain his
financial resources, curtail his associations, subject him to public obloquy, and create anxiety
in him, his family, and his friends.” Barker, 407 U.S. at 537, 92 S. Ct. at 2195 (White, I.,
concurring) (citing United States v. Marion, 404 U.S. 307, 320, 92 S. Ct. 455, 463 (1971)). "
AA000166

W:\2015\2015F024\1 1\15F02411-RSPN-(STEWART__ TOMMY)-002.DOCX




O o0 ~1 N v W NN -

00 ~N O W b WND= DO O NN W NN = O

In Barker, the United States Supreme Court held that a defendant’s constitutional right
to a speedy trial cannot be established by any inflexible rule but can be determined by
balancing certain factors including length of delay, reason for delay, the defendant’s assertion
of his speedy trial right, and prejudice to the defendant. Id. at 530, 92 S. Ct. at 2192. These
factors, however; “have no talismanic qualities; courts must still engage in a difficult and
sensitive balancing process.” Id. at 533, 92 S. Ct. at 2193. In that case, there was more than
a five (5) year delay between Appellant’s arrest and trial because, in part, the prosecution
wanted to try Appellant’s accomplice first so Appellant’s testimony could be used at trial. M
at 533-534, 92 S. Ct. at 2193-94. The Court held that Appellant’s Sixth Amendment right was
not violated even though there had been a lengthy and unjustified delay because there was no
showing of prejudice and Appellant did not assert his right to a speedy trial. Id. at 534-35, 92
S. Ct. at 2194. The United States Supreme Court explained that society has an interest as well
because the inability of courts to provide a prompt trial can cause a backlog of cases which
enable defendants to negotiate guilty pleas to lesser offenses and “otherwise manipulate the
system.” Id. at 519, 92 S. Ct. at 2186. If an accused is incarcerated prior to trial, lengthy
detentions can be costly. Id. at 520, 92 S. Ct. at 2187. On the other hand, if an accused is
released prior to trial, lengthy periods of time provide an opportunity for the accused to commit
other crimes or jump bail and escape. Id. at 519-520, 92 S. Ct. at 2186-87. Finally, dela:y
between arrest and punishment may have a detrimental effect on rehabilitation. Id. at 520, 92
S. Ct. at 2187.

Despite these various interests, the United States Supreme Court recognized that
pretrial delay is often “both inevitable and wholly justifiable.” Doggett v. United States, 505
U.S. 647, 656, 112 S. Ct. 2686, 2693 (1992). “The essential ingredient is orderly expedition
and not mere speed.” Smith v. United States, 360 U.S. 1, 10, 79 S. Ct. 991, 997 (1959)

(emphasis added). For instance, the government may need time to collect witnesses, oppose
pretrial motions, or track down the accused. Doggett, 505 U.S. at 656, 112 S. Ct. at 2693.
Thus, “in large measure because of many procedural safeguards provided an accused, the

ordinary procedures for criminal prosecution are designed to move at a deliberate pace. A
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requirement of unreasonable speed would have a deleterious effect both upon the rights of the
accused and upon the ability of society to protect itself.” United States v. Ewell, 383 U.S. 116,
120, 86 S. Ct 773, 776 (1966).

The Nevada Supreme Court has stated that the length of delay may be the only analysis
required to determine whether a defendant’s right to speedy trial was violated. For example,

in Byford v. Staté, 116 Nev. 215, 994 P.2d 700 (2000), Byford, who invoked his right to a

speedy trial, was charged with murder. Byford’s trial was continued on three separate
occasions, resulting in a one (1) year 'delay, because the co-defendant requested two (2)
continuances and the State moved for a continuance due to the unavailability of witnesses. Id.
at 229-230, 994 P.2d at 710. The Nevada Supreme Court specifically stated that “[u]nless the
delay is long enough to be presumptively prejudicial, inquiry into the other factors is not

necessary.” Id. (citing Barker, 407 U.S. at 530, 92 S. Ct. at 2192). The Court found that the

delay was “not extreme, but long enough to conceivably cause prejudice.” 1d. at 230, 994 P.2d
at 710.

The court must consider, as one factor among several, the extent to which the delay
stretches beyond the bare minimum needed to trigger judicial examination of the claim.
Doggett, 505 U.S. at 652, 112 S. Ct. at 2690-91. There are absolutely no federal cases that the
State has found that would even come close to suggesting that a sixty-three (63) or two hundreéi
and twelve (212) day delay should be weighed against the prosecution. See Barker, 407 U.S.
514, 92 S. Ct. 2182; Doggett, 505 U.S. 647, 112 S. Ct. 2686 (eight and a half-year delay
violated Appellant’s Sixth Amendment right); United States v. Gregory, 322 F.3d 1157 (9ih

Cir. 2003)(22 month delay “was not excessiv_ely long, however it did not weigh heavily in
Gregory’s favor”); Hoskins v. Wainwright, 485 F.2d 1186 (5th Cir. 1973) (eight and a half-
year delay did violate the Sixth Amendment); United States v. Turner, 926 F.2d 883 (9" 1991)

(a four-month delay is insufficient for a Sixth Amendment violation). In Sheriff v. Povey, 87

Nev. 603, 604, 491 P.2d 54, 55 (1971), Povey was in Arizona on unrelated charges but had

sent a written document to the trial court requesting a speedy trial. On February 4, 1970, the

trial court appointed counsel for Povey and notified the District Attorney of Washoe County
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of his demand. Id. Povey was transferred to Reno and was arraigned on June 19, 1970. Id.
Trial was set for September 8, 1970. Id. The Nevada Supreme Court ruled that the 216-dasf
delay could not be considered an “inordinate delay...as would require his release and the
dismissal of the charge against him.” Id. at 605, 491 P.2d at 55-56.

In the instant case, the delay is by no means “extraordinary” or “presumptively
prejudicial” to warrant dismissal. Rather, the delay was both inevitable and justifiable.
Petitioner’s trial was continued twice beyond the sixty-days since Petitioner’s entry of plea:
once, on June 10, 2015, when defense counsel announced that she was not ready to proceed to
trial because she was still in the process of collecting evidence, and a second time, after Ms.
Ross withdrew as counsel and Mr. Marchese was appointed, on August 12, 2015. While
Petitioner may not have waived his right to a speedy trial, the court must balance his right to
a speedy trial to his right to effective assistance of counsel. Here, the original six week delay
— between June 25, 2015, and August 3, 2015, was not sufficient to trigger a violation of
Petitioner’s speedy trial rights. The second continuance was necessitated by the fact that a
new attorney, with a pre-set calendar, had to be appointed once Ms. Ross withdrew. In total,
Petitioner’s trial was delayed by less than nine months, and this delay is not, in sum, unduly
prejudicial to Petitioner, but was necessary to a good defense.

There is an inherent conflict between a defendant’s speedy trial rights and his Sixth
Amendment right to the effective assistance of counsel that arises when a defendant invokes

his speedy trial rights. Peoplé v. Frye, 18 Cal. 4th 894, 959 P.2d 183, 202 (1998). Here, given

the nature of the two continuances required by the defense, Petitioner’s claim of a violation of
his speedy trial right is meritless, and as counsel cannot be ineffective for failing to argue futiié
motions. Ennis, 122 Nev. at 706, 137 P.3d at 1103. Accordingly, Petitioner’s claim of
ineffective assistance of counsel fails under either Strickland prong, and should be denied.

1

1

1

I
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III. PETITIONER’S SUBSTANTIVE CLAIM OF JUDICIAL ERROR

REGARDING HIS DUAL CONVICTIONS FOR KIDNAPPING AND. |

ROBBERY IS BARRED BY THE DOCTRINE OF LAW OF THE CASE.

Finally, Petitioner claims that there was judicial error in his dual conviction for
kidnapping and robbery. Not only is this a substantive claim that is suited for direct appeal,
as detailed supra, § I, but his claim is further barred by the doctrine of law of the case. |

Under the law of the case doctrine, an issue that has already been decided on the merits
by the Nevada Supreme Court is law of the case and the holding will not be revisited in a
habeas petition. Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); McNelton
v. State, 115 Nev. 396, 415,990 P.2d 1263, 1276 (1999); Valerio v. State, 112 Nev. 383, 386,
915 P.2d 874, 876 (1996). “The law of a first appeal is law of the case on all subsequent

appeals in which the facts are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535
P.2d 797, 798 (1975) (quoting Walker v. State, 85 Nev. 337, 343, 455 P.2d 34,38 (1969). The

law of the case doctrine may not be avoided by a more detailed and precisely focused argument.
made after reflection upon previous proceedings. Hall, 91 Nev. at 316, 535 P.2d at 798-99.
Furthermore, this Court cannot overrule the Nevada Supreme Court or Court of Appeals. NEV.
CONST. Art. VI § 6.

Here, the Nevada Supreme Court has already addressed Petitioner’s claim in its Order
of Affirmance from Petitioner’s direct appeal, finding that “there [wés] sufficient evidence to
support Stewart’s dual convictions for robbery and first-degree kidnapping.” Stewart v.
State, Docket No. 70069 (Order of Affirmance, May 4, 2017) at 4-6.

Accordingly, Petitioner’s claim should be denied.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and all
supporting documents which are filed, shall determine whether an
evidentiary hearing is required. A petitioner must not be
discharged or committed to the custody of a person other than the
respondent unless an evidentiary hearing is held.
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2. 1If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he shall
dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiary hearing is
required, he shall grant the writ and shall set a date for the hearing.

The Nevada Supreme Court has held that if a petition can be resolved without

expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002). A

defendant is entitled to an evidentiary hearing if his petition is supported by specific factual
allegations, which, if true, would entitle him to relief unless the factual allegations are repelled

by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605; see also Hargrove, 100 Nev. at

503, 686 P.2d at 225 (holding that “[a] defendant seeking post-conviction relief is not entitled
to an evidentiary hearing on factual allegations belied or repelled by the record”). “A claim is
‘belied’ when it is contradicted or proven to be false by the record as it existed at the time the
claim was made.” Mann, 118 Nev. at 354, 46 P.3d at 1230 (2002). It is improper to hold an
evidentiary hearing simply to make a complete record. See State v. Eighth Judicial Dist. Court,

121 Nev. 225, 234, 112 P.3d 1070, 1076 (2005) (“The district court considered itself the

‘equivalent of . . . the trial judge’ and consequently wanted ‘to make as complete a record as
possible.” This is an incorrect basis for an evidentiary hearing.”).

Further, the United States Supreme Court has held that an evidentiary hearing is not
required simply because counsel’s actions are challenged as being unreasonable strategié

decisions. Harrington v. Richter, 131 S. Ct. 770, 788 (2011). Although courts may not indulge

post hoc rationalization for counsel’s decisionmaking that contradicts the available evidence
of counsel’s actions, neither may they insist counsel confirm every aspect of the strategic basis
for his or her actions. Id. There is a “strohg presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer neglect.” Id. (citing

Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1 (2003)). Strickland calls for an inquiry in the

objective reasonableness of counsel’s performance, not counsel’s subjective state of mind. 466

U.S. at 688, 104 S. Ct. at 2065.
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Here, Petitioner’s claims are without merit, and there is thus no need to expand the

record. Petitioner’s request for an evidentiary should therefore be denied.

V. PETITIONER IS NOT ENTITLED TO THE APPOINTMENT OF COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 S. Ct. 2546, 2566
(1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution...does not guarantee a right
to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right to
counsel provision as being coextensive with the Sixth Amendment to the United States
Constitution.” McKague specifically held that with the exception of NRS 34.820(1)(a)
(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“any constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at
164,912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that
the allegation of indigency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court
orders the filing of an answer and a return. In making its
determination, the court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the

proceedings; or

(c) Counsel is necessary to proceed with discovery.

Under NRS 34.750, it is clear that the court has discretion in determining whether to appoint
counsel.
In the instant case, none of Petitioner’s claims have merit, and none of them are

difficult. Petitioner is clearly able to comprehend the proceedings, and as such, this Court

should deny Petitioner’s Motion for Appointment of Counsel.
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CONCLUSION

For all the foregoing, the State respectfully requests that Petitioner's Petition for Writ
of Habeas Corpus, as well as his Motion for Appointment of Counsel and Request for an
Evidentiary Hearing, be DENIED.

DATED this day of June, 2018.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
‘Nevada Bay#001

uty District Attorney
ar #006528

CERTIFICATE OF SERVICE

I certify that on the ] g { day of June, 2018, I mailed a copy of the foregoing document

to:
JESS R. MARCHESE, ESQ.
marcheselaw4#gmsn.com
BY
.HE EZ
Secretary forthe District Attorney’s Office
JV/mah/L1
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C-15-305984-1 DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES July 31, 2018
C-15-305984-1 State of Nevada
Vs
Tommy Stewart
July 31, 2018 09:30 AM  All Pending Motions
HEARD BY: Adair, Valerie COURTROOM: RJC Courtroom 11C

COURT CLERK: Chambers, Jill
RECORDER: Schofield, Susan

REPORTER:

PARTIES PRESENT:

Brianna K. Lamanna Attorney for Plaintiff
State of Nevada Plaintiff

Travis D Akin Attorney for Defendant

JOURNAL ENTRIES

CONFIRMATION OF COUNSEL....PETITION FOR WRIT OF HABEAS CORPUS...PETITIONER'S PRO
PER MOTION FOR THE APPOINTMENT OF COUNSEL

Mr. Akin CONFIRMED as counsel for the Deft. Upon inquiry of the Court, Mr. Akin stated he had not
been able to review everything. COURT ORDERED, MATTER CONTINUED.

NDC

CONTINUED TO: 8/28/18 9:30 AM

Printed Date: 8/15/2018 Page 1 of 1 Minutes Date: CT Uy
Prepared by: Jill Chambers
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Electronically Filed
2/20/2019 11:03 PM
Steven D. Grierson

SUPP CLERK OF THE COU
THE LAW OFFICE OF TRAVIS AKIN w%&

Travis Akin, Esq.

Nevada Bar No. 13059

9480 S. Eastern Ave., Suite 257
Las Vegas, NV 89123

Phone: (702) 510-8567

Fax: (702) 778-6600

Attorney for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

*hkkkikkkikk

)
THE STATE OF NEVADA )
. )
Plaintiff, g CASE NO. : C-15-305984-1
" | DEPT.NO. 21
TOMMY STEWART, g SUPPLEMENTAL PETITION FOR POST-
) CONVICTION WRIT OF HABEAS
Defendant. ) CORPUS
)
)

COMES NOW, Petitioner TOMMY STEWART, by and through his undersigned
counsel, Travis Akin, Esq., hereby submits Petitioner’s SUPPLEMENTAL PETITION FOR
POST-CONVICTION WRIT OF HABEAS CORPUS. Petitioner incorporates the arguments
made in his pro se Petition for Writ of Habeas Corpus into the instant pleadings. In addition to

all documents, pleadings, and oral arguments in this case, Petitioner asserts:

MEMORANDUM OF POINTS AND AUTHORITIES

FACTS
The State charged Stewart with conspiracy to commit robbery, burglary while in
possession of a firearm, robbery with use of a deadly weapon, and first-degree kidnapping with

use of a deadly weapon. (Exhibit 1, Supreme Court Affirmance, STEW05-06).

AA000231

1

Case Number: C-15-305984-1
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After a three-day trial, the jury found Stewart guilty on all counts, but did not find that a
deadly was used in in the burglary, robbery, and kidnapping counts. (lId. & Exhibit 7, Verdict,
STEWO0276).

To obtain separate convictions for kidnapping and robbery, the State relied on jury

instruction #27:

In order for you to find the defendant guilty of First Degree Kidnapping and an
associated offense of robbery, you must also find beyond a reasonable doubt either:

(1) That any movement of the victim was not incidental to the robbery;

(2)  That any incidental movement of the victim substantially increased the
risk of harm to the victim over and above that necessarily present in the robbery;

(3) That any incidental movement of the victim substantially exceeded that
required to complete the robbery;

(4)  That the victim was physically restrained and such restraint substantially
increased the risk of harm to the victim; or

(5) The movement or restraint had an independent significance or purpose.

"Physically restrained" includes but is not limited to tying, binding, or taping.

(Exhibit 2, Jury Instructions, STEWO027).

The State argued alternatively that (1)-(4) were present in this case. (Exhibit 3,
Transcript of Closing Arguments, STEWO0269-70). The jury instructions did not include a
lesser-included instruction for the first-degree kidnapping charge as to second-degree
kidnapping.

ARGUMENT

“Under Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984), an ineffective assistance claim ‘has two components. First, the [petitioner] must show
that counsel's performance was deficient.... Second, the [petitioner] must show that the deficient
performance prejudiced the defense.”” Tilcock v. Budge, 538 F.3d 1138, 1146 (9th Cir. 2008).

This requires showing that counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment. Strickland v.

Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674 (1984). The defendant

must show that there is a reasonable probability that, but for counsel's unprﬁ&i&gaaéggors, the
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result of the proceeding would have been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome. Strickland v. Washington, 466 U.S. 668,
694, 104 S. Ct. 2052, 2068, 80 L. Ed. 2d 674 (1984).

In order to show that he received ineffective assistance of counsel sufficient to render his
guilty plea invalid, the defendant must demonstrate: "(1) that his counsel's performance fell
below an objective standard of reasonableness; and (2) that he suffered prejudice as a result, i.e.,
that there is a reasonable probability that, but for counsel's errors, [the defendant] would not have
pleaded guilty and would have insisted on going to trial." Avery v. State, 122 Nev. 278, 285, 129
P.3d 664, 669 (2006) (citing Strickland, 466 U.S. at 687-88, 104 S.Ct. 2052); Warden v. Lyons,
100 Nev. 430, 683 P.2d 504 (1984) (adopting the Strickland test); Hill v. Lockhart, 474 U.S. 52,
59, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985); and Kirksey, 112 Nev. at 988, 923 P.2d at 1107
(adopting the Hill standard for prejudice where the conviction is the result of a guilty plea).

The constitutional right to effective assistance of counsel extends to a direct appeal.
Burke v. State, 110 Nev. 1366, 1368, 887 P.2d 267, 268 (1994). A claim of ineffective assistance
of appellate counsel is reviewed under the "reasonably effective assistance™ test set forth in
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Effective
assistance of appellate counsel does not mean that appellate counsel must raise every non-
frivolous issue. See Jones v. Barnes, 463 U.S. *1114 745, 751-54, 103 S. Ct. 3308, 3312-15, 77
L. Ed. 2d 987 (1983). An attorney's decision not to raise meritless issues on appeal is not
ineffective assistance of counsel. Daniel v. Overton, 845 F. Supp. 1170, 1176 (E.D.Mich. 1994);
Leaks v. United States, 841 F. Supp. 536, 541 (S.D.N.Y.1994), aff'd, 47 F.3d 1157 (2d Cir.), cert.
denied,  U.S. ;116 S. Ct. 327, 133 L. Ed. 2d 228 (1995). To establish prejudice based on
the deficient assistance of appellate counsel, the defendant must show that the omitted issue

would have a reasonable probability of success on appeal. Duhamel v. Collins, 955 F.2d 962, 967

AA000233
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(5th Cir.1992); Heath, 941 F.2d at 1132. In making this determination, a court must review the
merits of the omitted claim. Heath, 941 F.2d at 1132.

INEFFECTIVE ASSISTANCE OF COUNSEL FOR FAILING TO REQUEST A JURY
INSTRUCTION OF THE LESSER-INCLUDED KIDNAPPING OFFENSE

NRS 175.501 provides that a “defendant may be found guilty. . . of an offense necessarily
included in the offense charged.” The Supreme Court of Nevada has held that this rule entitles a
defendant to an instruction on a “necessarily included” offense, i.e., a lesser-included offense, as
long as there is some evidence to support a conviction on that offense. Rosas v. State, 122 Nev.
1258, 1267-69, 147 P.3d 1101, 1108-09 (2006).

This court has held “to determine whether an offense is necessarily included in the
offense charged, the test is whether the offense charged cannot be committed without committing
the lesser offense.” Lisby v. State, 82 Nev. 183, 187, 414 P.2d 592, 594 (1966) (citing State v.
Carter, 79 Nev. 146, 379 P.2d 945 (1963); State v. Holm, 55 Nev. 468, 37 P.2d 821 (1935)).
Where “there is evidence which would absolve the defendant from guilt of the greater offense or
degree but would support a finding of guilt of the lesser offense or degree,” an instruction on the
lesser-included offense is mandatory even if not requested. Id. at 187, 414 P.2d at 595. The
Nevada Supreme Court has opined on when a lesser included offense instruction is necessary:

First, is that in which there is evidence which would absolve the defendant from
guilt of the greater offense or degree but would support a finding of guilt of the lessor
offense or degree. The instruction is mandatory, without request. See State v. Moore, 48
Nev. 405, 233 P. 523 (1925).

Second, where the evidence would not support a finding of guilty of the lesser
offense or degree, e.g., where the defendant denies any complicity in the crime charged
and thus lays no foundation for any intermediate verdict or where the elements of the
defenses differ, and some element essential to the lesser offense is either not proved or
shown not to exist. The instruction is not only unnecessary but is erroneous because it is
not pertinent.

Third is the intermediate situation where the elements of the greater offense
include all of the elements of the lesser offense because it is the very nature of the greater
offense that it could not have been committed without the defendant having the intent and
doing the acts which constitute the lesser offense, e.g., kidnapping involving false
imprisonment, sale of narcotics involving possession, felonious assault involving simple
assault. In this intermediate situation, it is not error for a trial court toxgA\§dpgsrgations on
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the lesser included offenses since all elements of the lesser offenses have been proved.
However, if the prosecution has met its burden of proof on the greater offense and there
IS no evidence at the trial tending to reduce the greater offense, an instruction on a lesser
included offense may properly be refused. But, if there is any evidence at all, however
slight, on any reasonable theory of the case under which the defendant might be
convicted of a lower degree or lesser included offense, the court must, if requested,
instruct on the lower degree or lesser included offense. State v. Millain, 3 Nev. 409
(1876); State v. Donovan, 10 Nev. 36 (1875); State v. Johnny, 29 Nev. 203, 87 P. 3
(1906); State v. Enkhouse, 40 Nev. 1, 160 P. 23 (1916); State v. Moore, 48 Nev. 405, 233
P. 523 (1925); State v. Oschoa, 49 Nev. 194, 242 P. 582 (1926); State v. Fisko, 58 Nev.
65, 70 P.2d 113 (1937).

Lisby v. State, 82 Nev. 183, 187-88 414 P.2d 592, 595 (Nev., 1966).
In Rosas v. State, the Nevada Supreme Court went to great lengths to clarify Lishy:

Lisby sets forth the established tenet: where a lesser offense is included in the
charged offense, an instruction on the lesser-included offense should not be given if
"there is no evidence at the trial tending to reduce the greater offense,” but should be
given "if there is any evidence at all, however slight,” to support a conviction for the
lesser-included offense.25 Lisby also provides an example of when an instruction should
not be given: "e.g., where the defendant denies any complicity in the crime charged and
thus lays no foundation for any intermediate verdict."26

This example has led to some misunderstanding. A few subsequent decisions have
focused only on the first part of the example—"where the defendant denies any
complicity in the crime charged"—and misconstrued it as setting forth an independent
requirement that a defendant must admit culpability to obtain a lesser-included
instruction. But the example is not divisible in this way. It must be read as a whole:
"where the defendant denies any complicity in the crime charged and thus lays no
foundation for any intermediate verdict." The controlling factor is the lack of an
evidentiary foundation for the lesser offense, not denial of guilt. Consequently, if there is
no foundation for an "intermediate verdict,” a lesser-included instruction should not be
given. But if any evidence does lay such a foundation, then an instruction should be
given— regardless of whether the defendant denies complicity.

Thus, Lisby is not authority for requiring a defendant to present evidence of or
admit culpability for a lesser-included offense in order to receive a lesser-included jury
instruction.27 Elsewhere, this court has expressly rejected such a limit on a defendant's
right to instruction on a defense theory:

In every criminal case, a defendant is entitled to have the jury instructed on any
theory of defense that the evidence discloses, however improbable the evidence
supporting it may be.

It makes no difference which side presents the evidence, as the trier of the fact is
required to weigh all of the evidence produced by either the state or the defense before
arriving at a verdict. The test for the necessity of instructing the jury is whether there is
any foundation in the record for the defense theory.28

Furthermore, conditioning a defendant's right to an instruction on a lesser-
included offense on its consistency with his overall defense is also unsound because the
law has never held the prosecution to the same condition. As noted earlier, the common
law first recognized the prosecution’s right to instruct a jury on lesse{Alstjgion gffenses,
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and NRS 175.501 makes no distinction between prosecution and defense in providing
that a defendant "may be found guilty of an offense necessarily included in the offense
charged.” This court has upheld the propriety of lesser-included instructions obtained by
the State over objections by defendants, even where the lesser-included instruction was
contrary to the theory of defense.29 These decisions are incompatible with imposing on
defendants the burden of presenting evidence or a theory of the case consistent with a
lesser-included offense in order to obtain instruction on the offense.

Finally, denying a defendant's right to an instruction on a lesser-included offense,
simply because he has not presented the evidence supporting it or has argued a disparate
theory, is also contrary to a defendant's right to have the jury decide questions of fact.
The Nevada Constitution declares that "[t]he right of trial by Jury shall be secured to all
and remain inviolate forever"30 and provides that "[jJudges shall not charge juries in
respect to matters of fact."31 And this court has held that if there is any evidence to
support a lesser-included offense, the trial court should instruct on it, "leaving the jury to
determine all questions of fact about which there might be any controversy among
reasonable men."32

CONCLUSION

We reverse Rosas's conviction and overrule our prior cases insofar as they have
required a defendant to present a defense or evidence consistent with or to admit
culpability for a lesser-included offense in order to obtain an instruction on a lesser-
included offense. The governing principle is that a defendant is entitled to a jury
instruction on his or her theory of the case as long as there is some evidence to support it,
regardless of who introduces the evidence and regardless of what other defense theories
may be advanced.

Rosas v. State, 147 P.3d 1101, 1107-10 (Nev., 2006).

Second-degree Kidnapping is a Lesser-included Offense of First Degree Kidnapping

A lesser offense is included in a greater offense "when all of the elements of the lesser

offense are included in the elements of the greater offense.” Rosas v. State, 147 P.3d 1101, 122
Nev. 1258 (Nev., 2006) (quoting Barton v. State, 117 Nev. 686, 690, 30 P.3d 1103, 1106 (2001).

Rosas v. State, 147 P.3d 1101, 122 Nev. 1258 (Nev., 2006)).

NRS 200.310 promulgates the difference between first degree kidnapping and second-

degree kidnapping:

NRS 200.310 Degrees.

1. A person who willfully seizes, confines, inveigles, entices, decoys, abducts,
conceals, kidnaps or carries away a person by any means whatsoever with the intent to
hold or detain, or who holds or detains, the person for ransom, or reward, or for the
purpose of committing sexual assault, extortion or robbery upon or from the person, or
for the purpose of killing the person or inflicting substantial bodily harm upon the person,
or to exact from relatives, friends, or any other person any money or valuable thing for
the return or disposition of the kidnapped person, and a person who Jeagsoigbesgentices,
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or carries away or detains any minor with the intent to keep, imprison, or confine the
minor from his or her parents, guardians, or any other person having lawful custody of
the minor, or with the intent to hold the minor to unlawful service, or perpetrate upon the
person of the minor any unlawful act is guilty of kidnapping in the first degree which is a
category A felony.

2. A person who willfully and without authority of law seizes, inveigles, takes,
carries away or kidnaps another person with the intent to keep the person secretly
imprisoned within the State, or for the purpose of conveying the person out of the State
without authority of law, or in any manner held to service or detained against the person’s
will, is guilty of kidnapping in the second degree which is a category B felony.

NRS 200.310.

Here, all of the elements of NRS 200.310(2) are included in the elements of NRS

200.310(1). NRS 200.310(1) only specifies that a robbery, ransom, reward, sexual assault,
extortion, killing, inflicting substantial bodily harm, or minor be involved. Any argument to the

contrary is simply ridiculous.

Stewart Was Entitled to a Lesser-included Kidnapping Instruction

In its closing argument distinguishing between the robbery and kidnapping counts, the

State argued:

In order for you to find the defendant guilty of first degree kidnapping and an
associated offense of robbery -- because here we have a kidnapping and a robbery
charged, you must also find beyond a reasonable doubt either -- I circled or right here
because you only need to find one of these five factors, okay -- you must also find
beyond a reasonable doubt either: (1) that the movement of the victim was not incidental
to the robbery.

What does that mean? The movement that we’re talking about here is the moving
of Natasha from that front porch, and | know that this is a very technical argument, but
moving her from the gate from outside of her front door to the back bedroom.

Did they need to move her to commit a robbery upon her? Did they need to move
her into that back bedroom? And | submit to you, no, because they could have just as
easily robbed her while she was standing outside her front door or if she had her purse
with her. The ATM cards that they asked about the PIN, her two dollars, they could have
easily robbed her outside of her front door. They could have easily robbed her while she
stood in her living room as opposed to being in the very far back bedroom.

(STEW0269-70).

The State later argued that “They did not need to put her in her back bedroom - in her

bedroom to rob her.” (Id.).

AA000237
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Here, the State argued that the movement of the victim that constituted kidnapping was
not for the purpose for the robbery. Under NRS 200.310, confinement must be for the purpose
of robbing. There was no ransom, reward, sexual assault, extortion, killing, inflicting substantial
bodily harm, or minor involved or alleged to be involved here. If the kidnapping was not
committed for the purposes of the robbery, as the state argued it was not, then there is nothing in
NRS 200.310 that would move the charge from second-degree kidnapping to first degree
kidnapping.

When it came to obtaining separate convictions for robbery and kidnapping, the State
argued and presented evidence that the two counts were unrelated. As to first-degree kidnapping
count itself, the State argued and presented evidence that Stewart confined the victim to rob her.
These alternative theories of the case were not appropriate without a lesser-included instruction
as to the kidnapping, it was Stewart’s counsel’s responsibility to rectify this situation through a
jury instruction, and it was the Court’s obligation, under Rosas, to include the lesser-included
instruction without request. “In every criminal case, a defendant is entitled to have the jury
instructed on any theory of defense that the evidence discloses, however improbable the evidence
supporting it may be.” Rosas v. State, 147 P.3d 1101, 1109-10.

Trial Counsel was Ineffective for Failing to Request a Lesser-included Kidnapping Instruction

Trial counsel was deficient for failing to request the lesser-included jury instruction
because Stewart had everything to gain, and nothing to lose, if this instruction were included.
The maximum sentence for first-degree kidnapping is life with parole, whereas the sentence for
second-degree kidnapping is 2 to 15 years. This was not a strategic play or within the discretion
of counsel; Rosas demands that such an instruction is mandatory. NRS 200.320 & NRS
200.330.

The simple analogy here would be for defense counsel to fail to present second-degree

murder, voluntary manslaughter, and involuntary manslaughter instructions xyeipdiselient is
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facing a first-degree murder charge. Such a decision would be inexcusable and would fall way
outside of objectively reasonable counsel guaranteed by the Sixth Amendment.

Stewart has been prejudiced because, but for trial counsel’s deficient performance, there
is a reasonable likelihood that the result of the trial would have been different. It would have
made it impossible for the jury to convict on both the first-degree kidnapping and robbery
charge. The jury would have been forced to choose between: only a robbery conviction or a
conviction for robbery and second-degree kidnapping. Either way, but for trial counsel’s
deficient performance, Stewart would be in a much better position as he is now. Stewart is
serving a sentence with a life tail on the first-degree kidnapping charge, whereas his maximum
sentence on a second-degree kidnapping charge would be a minimum of 6 and maximum of 15
years. (Exhibit 8, Judgment of Conviction, STEW0280).

Furthermore, the jury here declined to find that a deadly weapon was used in the
commission of the burglary, robbery, and kidnapping. As the jury had already compromised on
three convictions, the logical conclusion follows that had the jury been presented with a second-
degree kidnapping instruction and a first-degree kidnapping instruction, there is a reasonable
likelihood that the jury would have compromised on the kidnapping count as well.

Appellate Counsel was Ineffective for Failing to Raise the Lesser-included Instruction Issue

Stewart’s appellate counsel was ineffective for failing to bring the instant issue on appeal.
Appellate counsel was deficient because Stewart had everything to gain and nothing to lose by
bringing the claim.

“The instruction is mandatory, without request” if ‘there is evidence which would absolve
the defendant from guilt of the greater offense ... but would support a finding of guilt of the
lesser offense.” Lisby, 82 Nev. 183, 187, 414 P.2d at 595, Rosas v. State, 147 P.3d 1101, 122
Nev. 1258 (Nev., 2006). In the appellate context, Stewart’s trial counsel’s failure to request the

lesser-included instruction did not prevent appellate counsel from raisipga hgseng as the
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instruction was mandatory without a request. Appellate counsel simply missed an issue that
entitled Stewart to automatic reversal. Such a failure cannot fall within the discretion of
appellate counsel or be brushed aside as a sound strategic decision.

Stewart has been prejudiced because, but for appellate counsel’s failure to bring the
instant issue, Stewart was entitled to reversal under Rosas and Lisby. Therefore, there is a
reasonable likelihood that the result of the appeal would have been different: Stewart was
entitled to reversal.

Request for Evidentiary Hearing

NRS 34.770 requires that the Court hold an evidentiary hearing prior to granting the
instant writ:

NRS 34.770 Judicial determination of need for evidentiary hearing:
Dismissal of petition or granting of writ.

1. The judge or justice, upon review of the return, answer and all supporting
documents which are filed, shall determine whether an evidentiary hearing is required. A
petitioner must not be discharged or committed to the custody of a person other than the
respondent unless an evidentiary hearing is held.

2. If the judge or justice determines that the petitioner is not entitled to relief
and an evidentiary hearing is not required, the judge or justice shall dismiss the petition
without a hearing.

3. If the judge or justice determines that an evidentiary hearing is required, the judge or

justice shall grant the writ and shall set a date for the hearing.

NRS 34.770.
Stewart asserts that the instant briefing has shown his claims to be meritorious and

requests that the Court schedule an evidentiary hearing so that it may grant the instant petition.

CONCLUSION

Stewart was entitled to a lesser-included jury instruction on the first-degree kidnapping
charge. Under Rosas, such an instruction was mandatory without a request. Stewart’s trial
counsel was ineffective for failing to request said instruction and appellate counsel was
ineffective for failing to bring the issue on appeal. As Rosas requires mandatory reversal,

Stewart is entitled reversal of his first-degree kidnapping conviction. Stewarhagigihat4igs Court

10
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schedule an evidentiary hearing so that it may grant Stewart’s claims.
DATED this 20" day of February, 2019.
THE LAW OFFICE OF TRAVIS AKIN

/s/ Travis Akin

Travis Akin, Esq.

Nevada Bar No. 13059

9480 S. Eastern Ave., Suite 257
Las Vegas, NV 89123

Phone: (702) 510-8567

Fax: (702) 778-6600

Attorney for Petitioner

AA000241
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CERTIFICATE OF SERVICE

| hereby certify that on the 20" day of February, 2019, | served a true and correct copy of

the above and foregoing SUPPLEMENTAL PETITION FOR POST-CONVICTION WRIT OF

HABEAS CORPUS electronically and via mail addressed to the following:

CLARK COUNTY DISTRICT ATTORNEY
200 Lewis Avenue

Las Vegas, Nevada 89101

Attorney for the State of Nevada

NEVADA ATTORNEY GENERAL
Aaron Ford

100 North Carson Street

Carson City, Nevada 89701-4717

/s/ Travis Akin

Travis Akin, Esq.
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