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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
THE STATE OF NEVADA,           
 
                             Plaintiff,  
           vs. 
 
TOMMY STEWART, aka TOMMY 
LAQUADE STEWART, 
 

        Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE NO. C-15-305984-1 
                      
 
  DEPT. NO.  XXI 
 
 
 

 
BEFORE THE HONORABLE VALERIE ADAIR, DISTRICT COURT JUDGE 

 
TUESDAY, MAY 10, 2016 

 
 

RECORDER’S TRANSCRIPT OF HEARING: 
SENTENCING 

 
 

APPEARANCES:     

  For the State:     AGNES M. LEXIS 
       Chief Deputy District Attorney 
 
    
  For the Defendant:    JESS R. MARCHESE, ESQ. 
        
 
 
 

 

RECORDED BY:  SUSIE SCHOFIELD, COURT RECORDER 

Case Number: C-15-305984-1

Electronically Filed
12/28/2017 3:16 PM
Steven D. Grierson
CLERK OF THE COURT
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LAS VEGAS, NEVADA, TUESDAY, MAY 10, 2016, 11:29 A.M. 

***** 

 THE COURT:  State versus Tommy Stewart.  Mr. Stewart is present in 

custody with Mr. Marchese.  This is the time set for the rendition of sentence.  Are 

both sides ready to go forward? 

 MS. LEXIS:  We are. 

 MR. MARCHESE:  We are, Your Honor.  Just one minor detail in the PSI, 

under the instant offense on page 5, said that it was kidnapping, first degree, 

resulting in substantial bodily harm with use of a deadly weapon.  Your Honor heard 

the trial, knows the facts and circumstances.  There was no substantial bodily harm.   

  I don’t think it’s a material fact given what the actual conviction was but 

I just wanted to bring it to the Court’s attention. 

 THE COURT:  Okay. 

 MR. MARCHESE:  Yeah. 

 THE COURT:  Well, as long as the JOC is correct, I don’t see a problem. 

 MR. MARCHESE:  Yeah.  Yeah, then we’re ready to go forward.  We went 

over the PSI, Mr. Stewart and I together. 

 THE COURT:  Okay.  It says first degree kidnapping on page 2 of the PSI. 

  All right.  State, this being a jury verdict -- so you’re referring to page 5, 

but I think it’s clear so.  This being a jury verdict, Ms. Lexis, you obviously have the 

right to argue. 

 MS. LEXIS:  Your Honor, the State did file on June 3rd, 2015, a notice of intent 

to seek habitual criminal treatment.  That is filed with the Court so may I approach 

your clerk and make a record of his two prior felony convictions. 

 THE COURT:  You may, and has Mr. Marchese been given an opportunity to 
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review those two prior felony convictions? 

 MS. LEXIS:  Yes, I believe we provided it in discovery. 

 THE COURT:  You got that in discovery, Mr. Marchese? 

 MR. MARCHESE:  That’s correct, Your Honor. 

 MS. LEXIS:  Your Honor, in March of 2010, in Case No. C257625, the 

defendant was convicted of battery with substantial bodily harm, and in August 24th 

of 2012, under Case No. C275532, the defendant was convicted by way of Alford of 

voluntary manslaughter. 

 THE COURT:  All right.  Those will be filed with the Clerk. 

 MS. LEXIS:  Your Honor, as to Count 1, the State is asking for 28 to 72 

months.  As to Count 2, the State is asking for 4 to 10 years.  As to Count 3, the 

robbery, the State is asking that you impose the small habitual criminal treatment 

and sentence the defendant to 8 to 20 years in the Nevada Department of 

Corrections.  As to Count 4, first degree kidnapping, the State is asking for the 5-to- 

life penalty. 

  Your Honor, the defendant is 24 years old -- all to run concurrent.  The 

defendant is 24 years old and as you can see from the judgments of convictions, he 

has already gotten a very, gotten two very serious felony convictions.  He has taken 

a life, and the battery with substantial bodily harm actually involved him, I believe, 

being certed up as an adult for shooting at individuals multiple times. 

  The defendant is a known gang member as indicated also in his Pre-

sentence Investigation Report.  I pulled the reports from his priors.  They appear to 

have been gang related activity.   

  The defendant presents a very, very clear and overwhelming threat to 

the community.  You heard the trial, you heard about how this young woman was 
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coming home from being out -- 

 THE COURT:  With the boyfriend. 

 MS. LEXIS:  Correct.  And she is accosted by the defendant and another 

individual with a gun.  The jury didn’t find the weapon which baffles me, but I respect 

their decision.  And they made her lie down in a bedroom while they robbed her. 

 THE COURT:  And the State’s requesting concurrent time, you said, with the 

habitual criminal of an age 20? 

 MS. LEXIS:  Correct.  With those priors, particularly with the voluntary 

manslaughter, I don’t think the defendant was in any kind of position to commit 

crimes ever again.  Actually, I take that position with the first conviction with the 

battery with substantial.  I think all breaks at this point stop.  

  If he is released or he’s not supervised for the life term, or if he’s 

released before the 8-to-20-year habitual sentence is imposed, I think he will just do 

it again as he has proven in his very short adult life, given his convictions. 

  The strength of our evidence was pretty strong at trial so I don’t think 

there’s a doubt that he committed this offense, and I think he needs to go away for 

as long as possible. 

 THE COURT:  All right.  Mr. Stewart, what if anything would you like to state 

to the Court before the Court pronounces sentence against you. 

 THE DEFENDANT:  Nothin’ at all, Your Honor. 

 THE COURT:  All right, thank you.  Mr. Marchese? 

 MR. MARCHESE:  That’s correct, Your Honor.  I spoke to him and he just 

wishes that I speak on his behalf. 

  Obviously, the Court heard the facts and circumstances of the case.  

I’m not going to go over anything.  You know the facts just as well as I do.  So really 

AA000118
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what we’re here for is just to see how long he’s going to prison.  He’s obviously 

going to get a sentence of incarceration, and I did have some serious doubts and I 

think that there’s some great appellate issues as to the kidnapping.  But the other 

cases or charges were well proven and I’m not going to dispute that.  It is what it is 

at this point, so. 

  What I would ask for is give him 5 to 15 on the robbery and give him the 

rest of the counts to run concurrent.  On the kidnapping I would ask for, I think it’s, 

what does it go -- I would not ask for the life sentence on that, Your Honor.  What I 

would ask for is the 5-to-15 as well.  Given his prior record, he’s probably going to 

have to get pretty darn close to expiring that. 

  But also, in looking at the prior record, I mean, I don’t  know the facts 

and circumstances of the 2011 case.  I was not the attorney of record on that, 

however, I would submit to the Court, and I don’t think I’m out of bounds by saying 

this, that if someone’s pleading going down from a murder with use down to a 

voluntary manslaughter with an Alford plea, I would submit to the Court, and only 

winding up with 24 to 60 months, that there probably -- 

 THE COURT:  There were significant issues. 

 MR. MARCHESE:  Yeah, there were probably some significant issues.  I 

mean, there was probably something going on there and as Your Honor said on one 

of your other cases that the truth lies somewhere in between. 

  So that’s what we would be asking for, Your Honor.  I don’t think it’s 

necessary to repeat what the Court already knows.  With that, we’ll submit. 

 THE COURT:  All right. 

  Mr. Stewart, by virtue of the jury’s verdict, you are hereby adjudged 

guilty of Count No. 1, conspiracy to commit robbery, Count No. 2, burglary, Count 
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No. 3, robbery, and Count No. 4, first degree kidnapping. 

  In addition to the $25 administrative assessment, your DNA was 

already taken so we don’t need that again, and the $3 DNA administrative 

assessment, on conspiracy to commit robbery you are sentenced to a minimum 

term of 13 months in the Nevada Department of Corrections, and a maximum term 

of 60 months.   

          On burglary you’re sentenced to 22 to 96 months.  That is imposed 

concurrently with the time you received on Count No. 1.   

 On Count No. 3, robbery, you’re adjudged guilty under the habitual 

criminal statute and sentenced to a minimum term of eight years in the Nevada 

Department of Corrections, and a maximum term of twenty years, and you’re also 

ordered to pay restitution in the amount of $2,875.00.  Count 3 is imposed 

concurrently with the time I gave you on Count No. 2. 

 On Count No. 4, first degree kidnapping, you’re sentenced to life with a 

minimum parole eligibility beginning after five years has been served.  That is 

imposed concurrently with the time I gave you on Count No. 3. 

 And you are entitled to four hundred and -- oh wait, you have more than 

that. 

MR. MARCHESE:  Yeah, I think they were five days off. 

THE COURT:  Okay, so that would give you 552 days, is that right? 

MS. LEXIS:  Yes, I’ll submit. 

THE COURT:  I’m sorry, four hundred. 

MR. MARCHESE:  Four hundred, yeah, I’ll take it, but --  452. 

THE COURT:  Credit for time served. 

 Thank you, Mr. Marchese. 

AA000120



 

 7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

MR. MARCHESE:  Thank you. 

MS. LEXIS:  Thank you. 

THE COURT:  All right. 

 

* * * * 

PROCEEDING CONCLUDED AT 11:38 A.M. 

********** 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed the 
audio/video proceedings in the above-entitled case to the best of my ability. 
 
             
                              _________________________ 
                               SUSAN SCHOFIELD 
                                        Court Recorder/Transcriber 
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been able to review everything.  COURT ORDERED, MATTER CONTINUED.
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SUPP 
THE LAW OFFICE OF TRAVIS AKIN 
Travis Akin, Esq. 
Nevada Bar No. 13059 
9480 S. Eastern Ave., Suite 257 
Las Vegas, NV 89123 
Phone: (702) 510-8567 
Fax: (702) 778-6600 
Attorney for Petitioner 
  

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
********** 

 
THE STATE OF NEVADA 
                                    
                                    Plaintiff, 

     vs. 
 
TOMMY STEWART, 
 
                                    Defendant. 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
CASE NO. :   C-15-305984-1 
DEPT. NO.:   21 
 
SUPPLEMENTAL PETITION FOR POST-
CONVICTION WRIT OF HABEAS 
CORPUS 

 
 

COMES NOW, Petitioner TOMMY STEWART, by and through his undersigned 

counsel, Travis Akin, Esq., hereby submits Petitioner’s SUPPLEMENTAL PETITION FOR 

POST-CONVICTION WRIT OF HABEAS CORPUS.  Petitioner incorporates the arguments 

made in his pro se Petition for Writ of Habeas Corpus into the instant pleadings.  In addition to 

all documents, pleadings, and oral arguments in this case, Petitioner asserts: 

MEMORANDUM OF POINTS AND AUTHORITIES 

FACTS 

The State charged Stewart with conspiracy to commit robbery, burglary while in 

possession of a firearm, robbery with use of a deadly weapon, and first-degree kidnapping with 

use of a deadly weapon.  (Exhibit 1, Supreme Court Affirmance, STEW05-06). 

Case Number: C-15-305984-1

Electronically Filed
2/20/2019 11:03 PM
Steven D. Grierson
CLERK OF THE COURT
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 2 

After a three-day trial, the jury found Stewart guilty on all counts, but did not find that a 

deadly was used in in the burglary, robbery, and kidnapping counts.  (Id. & Exhibit 7, Verdict, 

STEW0276). 

To obtain separate convictions for kidnapping and robbery, the State relied on jury 

instruction #27: 
 

In order for you to find the defendant guilty of First Degree Kidnapping and an 
associated offense of robbery, you must also find beyond a reasonable doubt either: 

 
( 1) That any movement of the victim was not incidental to the robbery; 
 (2)  That any incidental movement of the victim substantially increased the 

risk of harm to the victim over and above that necessarily present in the robbery; 
 (3) That any incidental movement of the victim substantially exceeded that 

required to complete the robbery; 
( 4) That the victim was physically restrained and such restraint substantially 

increased the risk of harm to the victim; or 
(5) The movement or restraint had an independent significance or purpose. 
"Physically restrained" includes but is not limited to tying, binding, or taping. 

(Exhibit 2, Jury Instructions, STEW027). 

The State argued alternatively that (1)-(4) were present in this case.  (Exhibit 3, 

Transcript of Closing Arguments, STEW0269-70).  The jury instructions did not include a 

lesser-included instruction for the first-degree kidnapping charge as to second-degree 

kidnapping.  

ARGUMENT 
 

“Under Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 

(1984), an ineffective assistance claim ‘has two components. First, the [petitioner] must show 

that counsel's performance was deficient.... Second, the [petitioner] must show that the deficient 

performance prejudiced the defense.’”  Tilcock v. Budge, 538 F.3d 1138, 1146 (9th Cir. 2008).   

This requires showing that counsel made errors so serious that counsel was not 

functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.  Strickland v. 

Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674 (1984).  The defendant 

must show that there is a reasonable probability that, but for counsel's unprofessional errors, the AA000232
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result of the proceeding would have been different. A reasonable probability is a probability 

sufficient to undermine confidence in the outcome.  Strickland v. Washington, 466 U.S. 668, 

694, 104 S. Ct. 2052, 2068, 80 L. Ed. 2d 674 (1984). 

In order to show that he received ineffective assistance of counsel sufficient to render his 

guilty plea invalid, the defendant must demonstrate: "(1) that his counsel's performance fell 

below an objective standard of reasonableness; and (2) that he suffered prejudice as a result, i.e., 

that there is a reasonable probability that, but for counsel's errors, [the defendant] would not have 

pleaded guilty and would have insisted on going to trial." Avery v. State, 122 Nev. 278, 285, 129 

P.3d 664, 669 (2006) (citing Strickland, 466 U.S. at 687-88, 104 S.Ct. 2052); Warden v. Lyons, 

100 Nev. 430, 683 P.2d 504 (1984) (adopting the Strickland test); Hill v. Lockhart, 474 U.S. 52, 

59, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985); and Kirksey, 112 Nev. at 988, 923 P.2d at 1107 

(adopting the Hill standard for prejudice where the conviction is the result of a guilty plea).  

The constitutional right to effective assistance of counsel extends to a direct appeal. 

Burke v. State, 110 Nev. 1366, 1368, 887 P.2d 267, 268 (1994). A claim of ineffective assistance 

of appellate counsel is reviewed under the "reasonably effective assistance" test set forth in 

Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). Effective 

assistance of appellate counsel does not mean that appellate counsel must raise every non-

frivolous issue. See Jones v. Barnes, 463 U.S. *1114 745, 751-54, 103 S. Ct. 3308, 3312-15, 77 

L. Ed. 2d 987 (1983). An attorney's decision not to raise meritless issues on appeal is not 

ineffective assistance of counsel. Daniel v. Overton, 845 F. Supp. 1170, 1176 (E.D.Mich. 1994); 

Leaks v. United States, 841 F. Supp. 536, 541 (S.D.N.Y.1994), aff'd, 47 F.3d 1157 (2d Cir.), cert. 

denied, ___ U.S. ___, 116 S. Ct. 327, 133 L. Ed. 2d 228 (1995). To establish prejudice based on 

the deficient assistance of appellate counsel, the defendant must show that the omitted issue 

would have a reasonable probability of success on appeal. Duhamel v. Collins, 955 F.2d 962, 967 

AA000233
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(5th Cir.1992); Heath, 941 F.2d at 1132. In making this determination, a court must review the 

merits of the omitted claim. Heath, 941 F.2d at 1132. 

INEFFECTIVE ASSISTANCE OF COUNSEL FOR FAILING TO REQUEST A JURY 
INSTRUCTION OF THE LESSER-INCLUDED KIDNAPPING OFFENSE 

 
NRS 175.501 provides that a “defendant may be found guilty. . . of an offense necessarily 

included in the offense charged.” The Supreme Court of Nevada has held that this rule entitles a 

defendant to an instruction on a “necessarily included” offense, i.e., a lesser-included offense, as 

long as there is some evidence to support a conviction on that offense. Rosas v. State, 122 Nev. 

1258, 1267-69, 147 P.3d 1101, 1108-09 (2006). 

This court has held “to determine whether an offense is necessarily included in the 

offense charged, the test is whether the offense charged cannot be committed without committing 

the lesser offense.”  Lisby v. State, 82 Nev. 183, 187, 414 P.2d 592, 594 (1966) (citing State v. 

Carter, 79 Nev. 146, 379 P.2d 945 (1963);  State v. Holm, 55 Nev. 468, 37 P.2d 821 (1935)).   

Where “there is evidence which would absolve the defendant from guilt of the greater offense or 

degree but would support a finding of guilt of the lesser offense or degree,” an instruction on the 

lesser-included offense is mandatory even if not requested.  Id. at 187, 414 P.2d at 595. The 

Nevada Supreme Court has opined on when a lesser included offense instruction is necessary: 

First, is that in which there is evidence which would absolve the defendant from 
guilt of the greater offense or degree but would support a finding of guilt of the lessor 
offense or degree. The instruction is mandatory, without request. See State v. Moore, 48 
Nev. 405, 233 P. 523 (1925). 

Second, where the evidence would not support a finding of guilty of the lesser 
offense or degree, e.g., where the defendant denies any complicity in the crime charged 
and thus lays no foundation for any intermediate verdict or where the elements of the 
defenses differ, and some element essential to the lesser offense is either not proved or 
shown not to exist. The instruction is not only unnecessary but is erroneous because it is 
not pertinent. 

Third is the intermediate situation where the elements of the greater offense 
include all of the elements of the lesser offense because it is the very nature of the greater 
offense that it could not have been committed without the defendant having the intent and 
doing the acts which constitute the lesser offense, e.g., kidnapping involving false 
imprisonment, sale of narcotics involving possession, felonious assault involving simple 
assault. In this intermediate situation, it is not error for a trial court to give instructions on AA000234
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the lesser included offenses since all elements of the lesser offenses have been proved. 
However, if the prosecution has met its burden of proof on the greater offense and there 
is no evidence at the trial tending to reduce the greater offense, an instruction on a lesser 
included offense may properly be refused. But, if there is any evidence at all, however 
slight, on any reasonable theory of the case under which the defendant might be 
convicted of a lower degree or lesser included offense, the court must, if requested, 
instruct on the lower degree or lesser included offense. State v. Millain, 3 Nev. 409 
(1876); State v. Donovan, 10 Nev. 36 (1875); State v. Johnny, 29 Nev. 203, 87 P. 3 
(1906); State v. Enkhouse, 40 Nev. 1, 160 P. 23 (1916); State v. Moore, 48 Nev. 405, 233 
P. 523 (1925); State v. Oschoa, 49 Nev. 194, 242 P. 582 (1926); State v. Fisko, 58 Nev. 
65, 70 P.2d 113 (1937).  

 
Lisby v. State, 82 Nev. 183, 187-88 414 P.2d 592, 595 (Nev., 1966). 
 
 In Rosas v. State, the Nevada Supreme Court went to great lengths to clarify Lisby: 
 

Lisby sets forth the established tenet: where a lesser offense is included in the 
charged offense, an instruction on the lesser-included offense should not be given if 
"there is no evidence at the trial tending to reduce the greater offense," but should be 
given "if there is any evidence at all, however slight," to support a conviction for the 
lesser-included offense.25 Lisby also provides an example of when an instruction should 
not be given: "e.g., where the defendant denies any complicity in the crime charged and 
thus lays no foundation for any intermediate verdict."26 

This example has led to some misunderstanding. A few subsequent decisions have 
focused only on the first part of the example—"where the defendant denies any 
complicity in the crime charged"—and misconstrued it as setting forth an independent 
requirement that a defendant must admit culpability to obtain a lesser-included 
instruction. But the example is not divisible in this way. It must be read as a whole: 
"where the defendant denies any complicity in the crime charged and thus lays no 
foundation for any intermediate verdict." The controlling factor is the lack of an 
evidentiary foundation for the lesser offense, not denial of guilt. Consequently, if there is 
no foundation for an "intermediate verdict," a lesser-included instruction should not be 
given. But if any evidence does lay such a foundation, then an instruction should be 
given— regardless of whether the defendant denies complicity. 

Thus, Lisby is not authority for requiring a defendant to present evidence of or 
admit culpability for a lesser-included offense in order to receive a lesser-included jury 
instruction.27 Elsewhere, this court has expressly rejected such a limit on a defendant's 
right to instruction on a defense theory: 

In every criminal case, a defendant is entitled to have the jury instructed on any 
theory of defense that the evidence discloses, however improbable the evidence 
supporting it may be. 

It makes no difference which side presents the evidence, as the trier of the fact is 
required to weigh all of the evidence produced by either the state or the defense before 
arriving at a verdict. The test for the necessity of instructing the jury is whether there is 
any foundation in the record for the defense theory.28 

Furthermore, conditioning a defendant's right to an instruction on a lesser-
included offense on its consistency with his overall defense is also unsound because the 
law has never held the prosecution to the same condition. As noted earlier, the common 
law first recognized the prosecution's right to instruct a jury on lesser-included offenses, AA000235
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and NRS 175.501 makes no distinction between prosecution and defense in providing 
that a defendant "may be found guilty of an offense necessarily included in the offense 
charged." This court has upheld the propriety of lesser-included instructions obtained by 
the State over objections by defendants, even where the lesser-included instruction was 
contrary to the theory of defense.29 These decisions are incompatible with imposing on 
defendants the burden of presenting evidence or a theory of the case consistent with a 
lesser-included offense in order to obtain instruction on the offense. 

Finally, denying a defendant's right to an instruction on a lesser-included offense, 
simply because he has not presented the evidence supporting it or has argued a disparate 
theory, is also contrary to a defendant's right to have the jury decide questions of fact. 
The Nevada Constitution declares that "[t]he right of trial by Jury shall be secured to all 
and remain inviolate forever"30 and provides that "[j]udges shall not charge juries in 
respect to matters of fact."31 And this court has held that if there is any evidence to 
support a lesser-included offense, the trial court should instruct on it, "leaving the jury to 
determine all questions of fact about which there might be any controversy among 
reasonable men."32 

CONCLUSION 
We reverse Rosas's conviction and overrule our prior cases insofar as they have 

required a defendant to present a defense or evidence consistent with or to admit 
culpability for a lesser-included offense in order to obtain an instruction on a lesser-
included offense. The governing principle is that a defendant is entitled to a jury 
instruction on his or her theory of the case as long as there is some evidence to support it, 
regardless of who introduces the evidence and regardless of what other defense theories 
may be advanced.  

 
Rosas v. State, 147 P.3d 1101, 1107-10 (Nev., 2006). 
 

Second-degree Kidnapping is a Lesser-included Offense of First Degree Kidnapping 

 A lesser offense is included in a greater offense "when all of the elements of the lesser 

offense are included in the elements of the greater offense.” Rosas v. State, 147 P.3d 1101, 122 

Nev. 1258 (Nev., 2006) (quoting Barton v. State, 117 Nev. 686, 690, 30 P.3d 1103, 1106 (2001). 

Rosas v. State, 147 P.3d 1101, 122 Nev. 1258 (Nev., 2006)). 

NRS 200.310 promulgates the difference between first degree kidnapping and second-

degree kidnapping:  

NRS 200.310  Degrees. 
1.  A person who willfully seizes, confines, inveigles, entices, decoys, abducts, 

conceals, kidnaps or carries away a person by any means whatsoever with the intent to 
hold or detain, or who holds or detains, the person for ransom, or reward, or for the 
purpose of committing sexual assault, extortion or robbery upon or from the person, or 
for the purpose of killing the person or inflicting substantial bodily harm upon the person, 
or to exact from relatives, friends, or any other person any money or valuable thing for 
the return or disposition of the kidnapped person, and a person who leads, takes, entices, AA000236



 
 
 
 1 
 
 2 
 
 3 
 
 4 
 
 5 
 
 6 
 
 7 
 
 8 
 
 9 
 
10 
 
11 
 
12 
 
13 
 
14 
 
15 
 
16 
 
17 
 
18 
 
19 
 
20 
 
21 
 
22 
 
23 
 
24 
 
25 
 
26 
 
27 
 
28 

 
 

 
 7 

or carries away or detains any minor with the intent to keep, imprison, or confine the 
minor from his or her parents, guardians, or any other person having lawful custody of 
the minor, or with the intent to hold the minor to unlawful service, or perpetrate upon the 
person of the minor any unlawful act is guilty of kidnapping in the first degree which is a 
category A felony. 

2.  A person who willfully and without authority of law seizes, inveigles, takes, 
carries away or kidnaps another person with the intent to keep the person secretly 
imprisoned within the State, or for the purpose of conveying the person out of the State 
without authority of law, or in any manner held to service or detained against the person’s 
will, is guilty of kidnapping in the second degree which is a category B felony. 

 
NRS 200.310. 
 
 Here, all of the elements of NRS 200.310(2) are included in the elements of NRS 

200.310(1).  NRS 200.310(1) only specifies that a robbery, ransom, reward, sexual assault, 

extortion, killing, inflicting substantial bodily harm, or minor be involved.  Any argument to the 

contrary is simply ridiculous. 

Stewart Was Entitled to a Lesser-included Kidnapping Instruction 

 In its closing argument distinguishing between the robbery and kidnapping counts, the  
 
State argued: 
 

In order for you to find the defendant guilty of first degree kidnapping and an 
associated offense of robbery -- because here we have a kidnapping and a robbery 
charged, you must also find beyond a reasonable doubt either -- I circled or right here 
because you only need to find one of these five factors, okay -- you must also find 
beyond a reasonable doubt either: (1) that the movement of the victim was not incidental 
to the robbery. 

What does that mean? The movement that we’re talking about here is the moving 
of Natasha from that front porch, and I know that this is a very technical argument, but 
moving her from the gate from outside of her front door to the back bedroom. 

Did they need to move her to commit a robbery upon her? Did they need to move 
her into that back bedroom? And I submit to you, no, because they could have just as 
easily robbed her while she was standing outside her front door or if she had her purse 
with her. The ATM cards that they asked about the PIN, her two dollars, they could have 
easily robbed her outside of her front door. They could have easily robbed her while she 
stood in her living room as opposed to being in the very far back bedroom. 

 
(STEW0269-70). 
 

The State later argued that “They did not need to put her in her back bedroom - in her 

bedroom to rob her.”  (Id.). 
AA000237
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Here, the State argued that the movement of the victim that constituted kidnapping was 

not for the purpose for the robbery.  Under NRS 200.310, confinement must be for the purpose 

of robbing.  There was no ransom, reward, sexual assault, extortion, killing, inflicting substantial 

bodily harm, or minor involved or alleged to be involved here.   If the kidnapping was not 

committed for the purposes of the robbery, as the state argued it was not, then there is nothing in 

NRS 200.310 that would move the charge from second-degree kidnapping to first degree 

kidnapping. 

When it came to obtaining separate convictions for robbery and kidnapping, the State 

argued and presented evidence that the two counts were unrelated.  As to first-degree kidnapping 

count itself, the State argued and presented evidence that Stewart confined the victim to rob her.   

These alternative theories of the case were not appropriate without a lesser-included instruction 

as to the kidnapping, it was Stewart’s counsel’s responsibility to rectify this situation through a 

jury instruction, and it was the Court’s obligation, under Rosas, to include the lesser-included 

instruction without request.  “In every criminal case, a defendant is entitled to have the jury 

instructed on any theory of defense that the evidence discloses, however improbable the evidence 

supporting it may be.”  Rosas v. State, 147 P.3d 1101, 1109-10. 

Trial Counsel was Ineffective for Failing to Request a Lesser-included Kidnapping Instruction 

Trial counsel was deficient for failing to request the lesser-included jury instruction 

because Stewart had everything to gain, and nothing to lose, if this instruction were included.  

The maximum sentence for first-degree kidnapping is life with parole, whereas the sentence for 

second-degree kidnapping is 2 to 15 years. This was not a strategic play or within the discretion 

of counsel; Rosas demands that such an instruction is mandatory.  NRS 200.320 & NRS 

200.330. 

The simple analogy here would be for defense counsel to fail to present second-degree 

murder, voluntary manslaughter, and involuntary manslaughter instructions when his client is AA000238
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facing a first-degree murder charge.  Such a decision would be inexcusable and would fall way 

outside of objectively reasonable counsel guaranteed by the Sixth Amendment. 

Stewart has been prejudiced because, but for trial counsel’s deficient performance, there 

is a reasonable likelihood that the result of the trial would have been different.  It would have 

made it impossible for the jury to convict on both the first-degree kidnapping and robbery 

charge.  The jury would have been forced to choose between: only a robbery conviction or a 

conviction for robbery and second-degree kidnapping.  Either way, but for trial counsel’s 

deficient performance, Stewart would be in a much better position as he is now. Stewart is 

serving a sentence with a life tail on the first-degree kidnapping charge, whereas his maximum 

sentence on a second-degree kidnapping charge would be a minimum of 6 and maximum of 15 

years.  (Exhibit 8, Judgment of Conviction, STEW0280).   

Furthermore, the jury here declined to find that a deadly weapon was used in the 

commission of the burglary, robbery, and kidnapping.  As the jury had already compromised on 

three convictions, the logical conclusion follows that had the jury been presented with a second-

degree kidnapping instruction and a first-degree kidnapping instruction, there is a reasonable 

likelihood that the jury would have compromised on the kidnapping count as well. 

Appellate Counsel was Ineffective for Failing to Raise the Lesser-included Instruction Issue 

Stewart’s appellate counsel was ineffective for failing to bring the instant issue on appeal.  

Appellate counsel was deficient because Stewart had everything to gain and nothing to lose by 

bringing the claim.   

“The instruction is mandatory, without request" if ‘there is evidence which would absolve 

the defendant from guilt of the greater offense ... but would support a finding of guilt of the 

lesser offense." Lisby, 82 Nev. 183, 187, 414 P.2d at 595, Rosas v. State, 147 P.3d 1101, 122 

Nev. 1258 (Nev., 2006).  In the appellate context, Stewart’s trial counsel’s failure to request the 

lesser-included instruction did not prevent appellate counsel from raising the issue as the AA000239
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instruction was mandatory without a request.  Appellate counsel simply missed an issue that 

entitled Stewart to automatic reversal.  Such a failure cannot fall within the discretion of 

appellate counsel or be brushed aside as a sound strategic decision. 

Stewart has been prejudiced because, but for appellate counsel’s failure to bring the 

instant issue, Stewart was entitled to reversal under Rosas and Lisby.  Therefore, there is a 

reasonable likelihood that the result of the appeal would have been different: Stewart was 

entitled to reversal. 

Request for Evidentiary Hearing 

 NRS 34.770 requires that the Court hold an evidentiary hearing prior to granting the 

instant writ: 

NRS 34.770  Judicial determination of need for evidentiary hearing: 
Dismissal of petition or granting of writ. 

1.  The judge or justice, upon review of the return, answer and all supporting 
documents which are filed, shall determine whether an evidentiary hearing is required. A 
petitioner must not be discharged or committed to the custody of a person other than the 
respondent unless an evidentiary hearing is held. 

2.  If the judge or justice determines that the petitioner is not entitled to relief 
and an evidentiary hearing is not required, the judge or justice shall dismiss the petition 
without a hearing. 
3.  If the judge or justice determines that an evidentiary hearing is required, the judge or 
justice shall grant the writ and shall set a date for the hearing. 
 

NRS 34.770. 

 Stewart asserts that the instant briefing has shown his claims to be meritorious and 

requests that the Court schedule an evidentiary hearing so that it may grant the instant petition. 

CONCLUSION 

Stewart was entitled to a lesser-included jury instruction on the first-degree kidnapping 

charge.  Under Rosas, such an instruction was mandatory without a request.  Stewart’s trial 

counsel was ineffective for failing to request said instruction and appellate counsel was 

ineffective for failing to bring the issue on appeal.  As Rosas requires mandatory reversal, 

Stewart is entitled reversal of his first-degree kidnapping conviction.  Stewart asks that this Court  AA000240
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schedule an evidentiary hearing so that it may grant Stewart’s claims. 

DATED  this 20th day of February, 2019.     

THE LAW OFFICE OF TRAVIS AKIN 
 

/s/ Travis Akin 
______________________________________ 
Travis Akin, Esq. 
Nevada Bar No. 13059 
9480 S. Eastern Ave., Suite 257 
Las Vegas, NV 89123 
Phone: (702) 510-8567 
Fax: (702) 778-6600 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 20th day of February, 2019, I served a true and correct copy of 

the above and foregoing SUPPLEMENTAL PETITION FOR POST-CONVICTION WRIT OF 

HABEAS CORPUS electronically and via mail addressed to the following: 

CLARK COUNTY DISTRICT ATTORNEY 
200 Lewis Avenue 
Las Vegas, Nevada 89101 
Attorney for the State of Nevada 
 
NEVADA ATTORNEY GENERAL 
Aaron Ford 
100 North Carson Street 
Carson City, Nevada 89701-4717 

 
   
       /s/ Travis Akin 

____________________________________ 
Travis Akin, Esq. 
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