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This is an appeal from a judgment on a jury verdict and from a post-
judgment order in which the district court explained its reasoning for sanctions it
had imposed during trial, prior to the matter going to the jury. At issue in this
appeal is whether the district court erred in imposing sanctions during trial, and
whether the sanctions were too severe based on the alleged misconduct.

The district court entered a judgment on the jury’s verdict on October 22,
2019. Then, in a most unusual fashion, on November 5, 2019, the district court
entered an order explaining why it had imposed certain sanctions at trial prior to
the case going to the jury. The post-judgment order is unusual, to say the least.

On November 18, 2019, defendant filed a motion for a new trial. This is
undoubtedly a timely tolling motion. NRAP 4(a)(4). On November 14, 2019,

defendant filed a motion to correct or reconsider the decision and order entered on
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November 5, 2019. Whether this motion qualifies as a tolling motion is open to
debate. If the November 5, 2019 order is an appealable order, and if the tolling
motion rule applies to appealable post-judgment orders,* this motion may qualify
as a tolling motion.

Because of the unusual nature of the district court’s post-judgment order and
counsel’s uncertainty as to whether a tolling motion from the final judgment would
also toll the time for filing a notice of appeal from the district court’s odd post-
judgment order, that may or may not qualify as an appealable special order after
final judgment, in an abundance of caution and to cover all bases, defendant filed a
notice of appeal on November 19, 2019.

There is no doubt that this Court is correct in its observation that defendant’s
notice of appeal is premature, and thus does not vest this Court with appellate
jurisdiction. See NRAP 4(a)(6). Nevertheless, this Court is not compelled to
dismiss this appeal simply because the notice of appeal is premature. Instead,
NRAP 4(a)(6) recognizes this Court’s authority to dismiss a premature appeal, but

notes that this Court “may” do so, or may not do so. If this Court elects not to

'The Rules identified as providing a basis for tolling motions in NRAP
4(a)(4) all appear to be directed at final orders and judgments. It is not clear that
one may file a tolling motion with respect to a special order after final judgment,
and in particular with respect to the odd order entered by the district court in this
case to justify, after the fact, what it did at trial.
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elects not to dismiss a premature appeal, and “a written disposition of the last-
remaining timely motion listed in Rule 4(a)(4), is entered before dismissal of the
premature appeal, the notice of appeal shall be considered filed on the date of and
after entry of the . . . written disposition of the last-remaining timely motion.” In
other words, when the tolling motion is resolved, defendant’s notice of appeal will
become valid.

On January 28, 2020, the district court conducted a hearing on the pending
tolling and non-tolling motions and orally ruled on them. The parties are working
on drafting written orders to resolve all pending motions to submit to the district
court, but it is possible competing drafts will have to be submitted if the parties
cannot agree on language to correctly set forth the district court’s oral rulings. We
expect a ruling on the tolling motions soon.
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It would make sense as matter of judicial economy and administration to
continue to hold this appeal in abeyance for a short while longer until an order on
the tolling motions can be entered by the district court. Otherwise, defendants will
have to file a new notice of appeal and commence this same appeal anew when

that order is entered.
Respectfully submitted this L é day of February, 2020.
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