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Chronological Index

Doc No. Description Vol. Bates Nos.

1 Complaint; filed 05/20/2015 1 AA000001-
AA000008

2 Answer; filed 10/07/2015 1 AA000009-
AA000012

3 Demand for Jury Trial; filed 10/07/2015 1 AA000013-
AA000014

4 Mtn for an Order Terminating Automatic Stay; filed
10/25/2016

1 AA000015-
AA000020

5 Order Granting Motion and Modifying Automatic
Stay; filed 12/22/2016

1 AA000021-
AA000022

6 Notice of Appearance; filed 02/21/2018 1 AA000024-
AA000025

7 Notice of Refiling of Answer; filed 04/25/2018 1 AA000026-
AA000027

8 Refiled Answer; filed 04/25/2018 1 AA000028-
AA000031

9 Baker Initial Report; dated 07/03/2018 1 AA000032-
AA000035

10 Kirkendall Initial Report; dated 07/04/2018 1 AA000036-
AA000038

11 Leggett Initial Report; dated 08/20/2018 1 AA000039-
AA000054

12 Kirkendall Supplemental Report; dated 08/30/2018 1 AA000055-
AA000067

13 Baker Supplemental Report; dated 12/03/2018 1 AA000068-
AA000092

14 Leggett Transcript 1; conducted 12/05/2018 1 AA000093-
AA000095

15 Baker Transcript; conducted 12/20/2018 1 AA000096-
AA000102
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16 Leggett Supplemental Report; dated 01/15/2019 1 AA000103-
AA000119

17 OOJ to Defendant; served 01/18/2019 1 AA000120-
AA000122

18 Leggett Transcript 2; conducted 05/09/2019 1 AA000123-
AA000126

19 Baker Supplemental Report; dated 06/20/2019 1 AA000127-
AA000137

20 Def. Trial Exhibit A. Southwest Medical Associates,
Inc. Records; dated 10/25/2011

1 AA000138-
AA000139

21 De-designation of expert Leggett; filed 09/20/2019 1 AA000140-
AA000141

22 Plaintiff Motion for Sanctions; filed 09/26/2019 1 AA000142-
AA000189

23 Jury Instructions 1 AA000190-
AA000194

24 Verdict; filed 09/27/2019 1 AA000195

25 NEO of Judgment; filed 10/22/2019 1 AA000196-
AA000200

26 Plaintiff Memo of Costs; filed 10/22/2019 1, 2 AA000201-
AA000481

27 Plaintiff Motion for Attorney’s Fees; filed
10/22/2019

3 AA000482-
AA000542

28 NEO - Decision and Order; filed 11/05/2019 3 AA000543-
AA000553

29 Defendant Motion Correct Reconsider Decision;
filed 11/14/2019

3 AA000554-
AA000564

30 Defendant Motion for New Trial; filed 11/18/2018 3 AA000565-
AA000583

31 Notice of Appeal; filed 11/19/2019 3, 4 AA000584-
AA000752

32 Plaintiff Opp Motion Correct or Reconsider
Decision; filed 12/16/2019

4 AA000753-
AA000763
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33 Defendant Reply Motion Correct Reconsider
Decision; filed 12/24/2019

4 AA000764-
AA000779

34 Plaintiff Opp Motion New Trial; filed 01/10/2020 4 AA000780-
AA000910

35 Defendant Reply Motion New Trial; filed
01/22/2020

4 AA000911-
AA000924

36 Transcript Post-Trial Motions, dated 01/28/2020 4, 5 AA000925-
AA000997

37 NEO - Order Denying Def Motion for New Trial;
filed 03/04/2020

5 AA000998-
AA001005

38 NEO - Order Denying Def Motion to Correct or
Reconsider; filed 03/04/2020

5 AA001006-
AA001012

39 NEO - Order re Def Motion Re-Tax Costs; filed
03/04/2020

5 AA001013-
AA001018

40 NEO - Order re Plaintiff Motion Atty Fees; filed
03/04/2020

5 AA001019-
AA001026

41 Amended Notice of Appeal; filed 03/13/2020 5 AA001027-
AA001029

42 Trial Transcript - Day 5 - Part 1, dated 09/13/2019 5 AA001030-
AA001132

43 Trial Transcript - Day 5 - Part 2, dated 09/13/2019 5 AA001133-
AA001191

44 Trial Transcript - Day 5 - Part 3; dated 09/13/2019 6 AA001192-
AA001254

45 Trial Transcript - Day 6; dated 09/16/2019 6, 7 AA001255-
AA001444

46 Trial Transcript - Day 7 - Part 1; dated 09/17/2019 7 AA001445-
AA001510

47 Trial Transcript - Day 7 - Part 2; dated 09/17/2019 7 AA001511-
AA001649

48 Trial Transcript - Day 8; dated 09/18/2019 8 AA001650-
AA001792

49 Trial Transcript - Day 9; dated 09/19/2019 8, 9 AA001793-
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AA001938

50 Trial Transcript - Day 10; dated 09/20/2019 9, 10 AA001939-
AA002167

51 Trial Transcript - Day 11; dated 09/23/2019 10 AA002168-
AA002296

52 Trial Transcript - Day 12; dated 09/24/2019 10 AA002297-
AA002357

53 Trial Transcript - Day 13 - Part 1; dated 09/25/2019 11 AA002358-
AA002459

54 Trial Transcript - Day 13 - Part 2; dated 09/25/2019 11 AA002460-
AA002473

55 Trial Transcript - Day 14; dated 09/26/2019 11 AA002474-
AA002555

56 Trial Transcript - Day 15; dated 09/27/2019 11, 12 AA002556-
AA002706

Alphabetical Index

Doc No. Description Vol. Bates Nos.

41 Amended Notice of Appeal; filed 03/13/2020 5 AA001027-
AA001029

2 Answer; filed 10/07/2015 1 AA000009-
AA000012

9 Baker Initial Report; dated 07/03/2018 1 AA000032-
AA000035

13 Baker Supplemental Report; dated 12/03/2018 1 AA000068-
AA000092

19 Baker Supplemental Report; dated 06/20/2019 1 AA000127-
AA000137

15 Baker Transcript; conducted 12/20/2018 1 AA000096-
AA000102

1 Complaint; filed 05/20/2015 1 AA000001-
AA000008
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21 De-designation of expert Leggett; filed 09/20/2019 1 AA000140-
AA000141

29 Defendant Motion Correct Reconsider Decision;
filed 11/14/2019

3 AA000554-
AA000564

30 Defendant Motion for New Trial; filed 11/18/2018 3 AA000565-
AA000583

33 Defendant Reply Motion Correct Reconsider
Decision; filed 12/24/2019

4 AA000764-
AA000779

35 Defendant Reply Motion New Trial; filed
01/22/2020

4 AA000911-
AA000924

20 Def. Trial Exhibit A. Southwest Medical Associates,
Inc. Records; dated 10/25/2011

1 AA000138-
AA000139

3 Demand for Jury Trial; filed 10/07/2015 1 AA000013-
AA000014

23 Jury Instructions 1 AA000190-
AA000194

10 Kirkendall Initial Report; dated 07/04/2018 1 AA000036-
AA000038

12 Kirkendall Supplemental Report; dated 08/30/2018 1 AA000055-
AA000067

11 Leggett Initial Report; dated 08/20/2018 1 AA000039-
AA000054

16 Leggett Supplemental Report; dated 01/15/2019 1 AA000103-
AA000119

14 Leggett Transcript 1; conducted 12/05/2018 1 AA000093-
AA000095

18 Leggett Transcript 2; conducted 05/09/2019 1 AA000123-
AA000126

4 Mtn for an Order Terminating Automatic Stay; filed
10/25/2016

1 AA000015-
AA000020

28 NEO - Decision and Order; filed 11/05/2019 3 AA000543-
AA000553

25 NEO of Judgment; filed 10/22/2019 1 AA000196-
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AA000200

37 NEO - Order Denying Def Motion for New Trial;
filed 03/04/2020

5 AA000998-
AA001005

38 NEO - Order Denying Def Motion to Correct or
Reconsider; filed 03/04/2020

5 AA001006-
AA001012

39 NEO - Order re Def Motion Re-Tax Costs; filed
03/04/2020

5 AA001013-
AA001018

40 NEO - Order re Plaintiff Motion Atty Fees; filed
03/04/2020

5 AA001019-
AA001026

31 Notice of Appeal; filed 11/19/2019 3, 4 AA000584-
AA000752

6 Notice of Appearance; filed 02/21/2018 1 AA000024-
AA000025

7 Notice of Refiling of Answer; filed 04/25/2018 1 AA000026-
AA000027

17 OOJ to Defendant; served 01/18/2019 1 AA000120-
AA000122

5 Order Granting Motion and Modifying Automatic
Stay; filed 12/22/2016

1 AA000021-
AA000022

26 Plaintiff Memo of Costs; filed 10/22/2019 1, 2 AA000201-
AA000481

27 Plaintiff Motion for Attorney’s Fees; filed
10/22/2019

3 AA000482-
AA000542

22 Plaintiff Motion for Sanctions; filed 09/26/2019 1 AA000142-
AA000189

32 Plaintiff Opp Motion Correct or Reconsider
Decision; filed 12/16/2019

4 AA000753-
AA000763

34 Plaintiff Opp Motion New Trial; filed 01/10/2020 4 AA000780-
AA000910

8 Refiled Answer; filed 04/25/2018 1 AA000028-
AA000031

36 Transcript Post-Trial Motions, dated 01/28/2020 4, 5 AA000925-
AA000997
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43 Trial Transcript - Day 5 - Part 2, dated 09/13/2019 5 AA001133-
AA001191

44 Trial Transcript - Day 5 - Part 3; dated 09/13/2019 6 AA001192-
AA001254

44 Trial Transcript - Day 5 - Part 3; dated 09/13/2019 6 AA001192-
AA001254

45 Trial Transcript - Day 6; dated 09/16/2019 6, 7 AA001255-
AA001444

46 Trial Transcript - Day 7 - Part 1; dated 09/17/2019 7 AA001445-
AA001510

47 Trial Transcript - Day 7 - Part 2; dated 09/17/2019 7 AA001511-
AA001649

48 Trial Transcript - Day 8; dated 09/18/2019 8 AA001650-
AA001792

49 Trial Transcript - Day 9; dated 09/19/2019 8, 9 AA001793-
AA001938

50 Trial Transcript - Day 10; dated 09/20/2019 9, 10 AA001939-
AA002167

51 Trial Transcript - Day 11; dated 09/23/2019 10 AA002168-
AA002296

52 Trial Transcript - Day 12; dated 09/24/2019 10 AA002297-
AA002357

53 Trial Transcript - Day 13 - Part 1; dated 09/25/2019 11 AA002358-
AA002459

54 Trial Transcript - Day 13 - Part 2; dated 09/25/2019 11 AA002460-
AA002473

55 Trial Transcript - Day 14; dated 09/26/2019 11 AA002474-
AA002555

56 Trial Transcript - Day 15; dated 09/27/2019 11, 12 AA002556-
AA002706

24 Verdict; filed 09/27/2019 1 AA000195
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CERTIFICATE OF SERVICE

I certify that I am an employee of HUTCHISON & STEFFEN, PLLC and

that on this date the APPENDIX TO APPELLANT’S OPENING BRIEF

VOLUME 4 of 12 was filed electronically with the Clerk of the Nevada Supreme

Court, and therefore electronic service was made in accordance with the master

service list as follows:

Dennis M. Prince, Esq.
PRINCE LAW GROUP
10801 West Charleston Blvd. Ste. 560
Las Vegas, NV 89135
Tel: (702) 534-7600
Fax: (702) 534-7601

Attorney for Respondent Bahram Yahyavi

DATED this 12th day of August, 2020.

/s/ Kaylee Conradi
_____________________________________

An employee of Hutchison & Steffen, PLLC
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A-15-718689-C 

PRINT DATE: 11/21/2019 Page 56 of 61 Minutes Date: December 08, 2016 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Negligence - Auto COURT MINUTES September 25, 2019 

 
A-15-718689-C Bahram Yahyavi, Plaintiff(s) 

vs. 
Capriati Construction Corp Inc, Defendant(s) 

 
September 25, 2019 1:00 PM Jury Trial Jury Trial (3-4 weeks) 
 
HEARD BY: Israel, Ronald J.  COURTROOM: RJC Courtroom 15C 
 
COURT CLERK: Kathy Thomas 
 
RECORDER: Judy Chappell 
 
REPORTER:  
 
PARTIES  
PRESENT: 

 
Brown, Mark   James Attorney 
Kahn, David   S. Attorney 
Prince, Dennis   M Attorney 
Severino, Mark C Attorney 
Strong, Kevin T. Attorney 
Yahyavi, Bahram Plaintiff 

 

 
JOURNAL ENTRIES 

 
- Also present Mr. Cliff Goodrich, a representative of Capriati Construction Corp.  
 
OUTSIDE THE PRESENCE OF THE JURY: Mr. Kahn proposed the front page of the   
 
OUTSIDE THE PRESENCE OF THE JURY: Arguments by Counsel regarding proposed AAAA 
exhibit/final lien, with log of workers compensation payments by provider (03/02/17). Court 
directed Mr. Kahn to bring a log from the worker compensation. Colloquy regarding NRD 616C.215 
(10). Upon Mr. Kahn provided a 1 page document sent from workman s compensation, Mr. Prince 
objected and stated the document is inaccurate. Court noted counsel may need to subpoena someone 
from workman s compensation to testify. Mr. Kahn further proposed and offered redacted exhibit YY 
(Heart Center of Nevada) and Mr. Prince objected to the admission. 
 
JURY PRESENT: Counsel acknowledged the presence of the jury. Testimony and exhibits presented. 

AA000722
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PRINT DATE: 11/21/2019 Page 57 of 61 Minutes Date: December 08, 2016 
 

(See worksheets).  
 
Mr. Kahn gave an offer of proof regarding the offered exhibit YY and stated the Plaintiff's income 
amounts. Mr. Prince argued the amounts the Plaintiff did make per year and noted it was down 
because of the accident. Court denied counsel's request to admit the exhibit. Court noted both parties 
stipulated to exclude an accepted body part. Mr. Severino provided another spreadsheet from 
workman s compensation with breakdowns and total amount, that he just received. Mr. Prince noted 
the Plaintiff receives total disability this year. Colloquy regarding amounts reduced and vocational 
rehabilitation noted. Court noted the calculation is difficult.  
 
JURY PRESENT: Testimony continued. (See worksheets). Plaintiff Rested. Testimony continued.  
 
OUTSIDE THE PRESENCE OF THE JURY: Mr. Prince argued the Deft. stated they had filed 
bankruptcy and would request the Defendant's answer be stricken or to have a curative instruction 
regarding willful misconduct. Mr. Kahn noted an offer of proof, and stated there were 250 employees 
and now down to 60 employees and it was elicited from the witness. Court admonished Mr. Kahn 
and noted bankruptcy is not admissible because of reorganization, it is their fault. Mr. Kahn 
apologized. Colloquy regarding sanctions. Mr. Prince noted he did not want a mistrial. Court 
directed Counsel to appear tomorrow at 9:00 AM and the Court will re-read Gunderson and decide 
on the appropriate sanctions.  
 
Evening recess.  
 
09/26/19 10:00 AM JURY TRIAL 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Negligence - Auto COURT MINUTES September 27, 2019 

 
A-15-718689-C Bahram Yahyavi, Plaintiff(s) 

vs. 
Capriati Construction Corp Inc, Defendant(s) 

 
September 27, 2019 9:00 AM Jury Trial  
 
HEARD BY: Israel, Ronald J.  COURTROOM: RJC Courtroom 15C 
 
COURT CLERK: Jill Chambers 
 Elizabeth Vargas 
 
RECORDER: Judy Chappell 
 
REPORTER:  
 
PARTIES  
PRESENT: 

 
Brown, Mark   James Attorney 
Kahn, David   S. Attorney 
Prince, Dennis   M Attorney 
Yahyavi, Bahram Plaintiff 

 

 
JOURNAL ENTRIES 

 
- OUTSIDE THE PRESENCE OF THE JURY 
 
Mr. Kahn moved to have his experts' reports admitted as Court's exhibits.  Court admitted the expert 
reports. 
 
JURY PRESENT 
 
Court read the jury's instructions.  Closing arguments by counsel. 
 
The jury retired to deliberate. 
 
Courtroom Clerk, Elizabeth Vargas, now present. 
 
JURY PRESENT: At the hour of 7:40 p.m. the jury returned with a Verdict for the Plaintiff (See 
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Verdict on file herein). Jury polled. Court thanked and excused the jurors. 
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EIGHTH JUDICIAL DISTRICT COURT CLERK'S OFFICE 

NOTICE OF DEFICIENCY  
ON APPEAL TO NEVADA SUPREME COURT 

 

 

 

MICHAEL K. WALL, ESQ. 

10080 W. ALTA DR., STE 200 

LAS VEGAS, NV 89145         

         

DATE:  November 21, 2019 

        CASE:  A-15-718689-C 

         

 
RE CASE: BAHRAM YAHYAVI vs. CAPRIATI CONSTRUCTION CORP, INC. 

 
NOTICE OF APPEAL FILED:   November 19, 2019 
 
YOUR APPEAL HAS BEEN SENT TO THE SUPREME COURT. 

 
PLEASE NOTE: DOCUMENTS NOT TRANSMITTED HAVE BEEN MARKED: 
 
 $250 – Supreme Court Filing Fee (Make Check Payable to the Supreme Court)** 

- If the $250 Supreme Court Filing Fee was not submitted along with the original Notice of Appeal, it must be 
mailed directly to the Supreme Court.  The Supreme Court Filing Fee will not be forwarded by this office if 
submitted after the Notice of Appeal has been filed. 

 

 $24 – District Court Filing Fee (Make Check Payable to the District Court)** 
 

 $500 – Cost Bond on Appeal (Make Check Payable to the District Court)** 

- NRAP 7: Bond For Costs On Appeal in Civil Cases 
     

 Case Appeal Statement 
- NRAP 3 (a)(1), Form 2  

 

 Order 
 

 Notice of Entry of Order   
 

NEVADA RULES OF APPELLATE PROCEDURE 3 (a) (3) states:  

“The district court clerk must file appellant’s notice of appeal despite perceived deficiencies in the notice, including the failure to 
pay the district court or Supreme Court filing fee. The district court clerk shall apprise appellant of the deficiencies in 
writing, and shall transmit the notice of appeal to the Supreme Court in accordance with subdivision (e) of this Rule with a 
notation to the clerk of the Supreme Court setting forth the deficiencies. Despite any deficiencies in the notice of appeal, the clerk 
of the Supreme Court shall docket the appeal in accordance with Rule 12.” 
 

Please refer to Rule 3 for an explanation of any possible deficiencies. 

**Per District Court Administrative Order 2012-01, in regards to civil litigants, "...all Orders to Appear in Forma Pauperis expire one year from 
the date of issuance."  You must reapply for in Forma Pauperis status. 
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Certification of Copy 
 
State of Nevada 
  SS: 
County of Clark 

 

I, Steven D. Grierson, the Clerk of the Court of the Eighth Judicial District Court, Clark County, State of 
Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated 
original document(s): 
   NOTICE OF APPEAL; DEFENDANT’S CASE APPEAL STATEMENT; 
DISTRICT COURT DOCKET ENTRIES; CIVIL COVER SHEET; JUDGMENT UPON THE JURY 
VERDICT; NOTICE OF ENTRY OF JUDGMENT; DECISION AND ORDER; NOTICE OF ENTRY 
OF DECISION AND ORDER; DISTRICT COURT MINUTES; EXHIBITS LIST; NOTICE OF 
DEFICIENCY 
 
BAHRAM YAHYAVI, 
 
  Plaintiff(s), 
 
 vs. 
 
CAPRIATI CONSTRUCTION CORP, INC., 
 
  Defendant(s), 
 

  
Case No:  A-15-718689-C 
                             
Dept No:  XXVIII 
 
 

                
 

 
now on file and of record in this office. 
 
 
 
 
 
 
 
       IN WITNESS THEREOF, I have hereunto 
       Set my hand and Affixed the seal of the 
       Court at my office, Las Vegas, Nevada 
       This 21 day of November 2019. 
 
       Steven D. Grierson, Clerk of the Court 
 

 
Amanda Hampton, Deputy Clerk 
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RTRAN 

 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
BAHRAM YAHYAVI, 
 
                    Plaintiff, 
 
vs. 
 
CAPRIATI CONSTRUCTION CORP 
INC. 
 
                    Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE#:  A-15-718689-C 
 
  DEPT.  XXVIII 
 
 
 

 
BEFORE THE HONORABLE RONALD J. ISRAEL 

DISTRICT COURT JUDGE 
WEDNESDAY, SEPTEMBER 25, 2019 

 
RECORDER’S PARTIAL TRANSCRIPT OF JURY TRIAL - DAY 13 

TESTIMONY OF CLIFF GOODRICH 
 
 
 

APPEARANCES: 
 

 

For the Plaintiff: DENNIS M. PRINCE, ESQ. 
KEVIN T. STRONG, ESQ. 
 

For the Defendant: MARK JAMES BROWN, ESQ. 
DAVID S. KAHN, ESQ. 
 
 

 
 
 

RECORDED BY:  JUDY CHAPPELL, COURT RECORDER 
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INDEX 

 

Testimony ……………………………………………………………………. 3 

 

WITNESSES FOR THE DEFENDANT 

CLIFF GOODRICH 

Direct Examination by Mr. Kahn  .................................................... 3 

 

 

 

INDEX OF EXHIBITS 

 

FOR THE PLAINTIFF MARKED RECEIVED 

None   

   

  

 

 

 

 

FOR THE DEFENDANT 

 

MARKED 

 

RECEIVED 

None   

   

AA000807



 

- 3 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

Las Vegas, Nevada, Wednesday, September 25, 2019 

 

[Designation of testimony begins at 4:03 p.m.] 

THE MARSHAL:  Watch your step, sir.  Remaining standing 

and face the Clerk of the Court.  Will you all switch off the lapel mic? 

THE CLERK:  Please raise your right hand.   

CLIFF GOODRICH, DEFENDANT'S WITNESS, SWORN 

THE CLERK:  Please be seated.  Please state your name and 

spell it for the record.   

THE WITNESS:  It's Cliff Goodrich, C-L-I-F-F G-O-O-D-R-I-C-H.  

DIRECT EXAMINATION 

BY MR. KAHN:   

Q Mr. Goodrich, you've testified in this trial already once, 

correct? 

A Correct. 

Q But that was under the Plaintiff's cross-examination at the 

start of the case, right? 

A Yes. 

Q And I'm going to ask you a couple questions on direct that I 

didn't have the opportunity to ask you before.   

 Between the date of the accident and today, did anything major 

happen to your company? 

A Yes, we filed for reorganization in 2015. 

MR. PRINCE:  Oh, objection, Your Honor.  We need to 

approach. 

AA000808



 

- 4 - 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

THE COURT:  Yes. 

[Sidebar begins at 4:04 p.m.] 

MR. PRINCE:  Wow.  What a --  

MR. KAHN:  You saw -- 

THE COURT:  What is the -- 

MR. PRINCE:  No, are you talking about -- you need to -- I 

need the jurors excused -- 

MR. KAHN:  They reduced -- 

MR. PRINCE:  -- this second. 

MR. KAHN:  They reduced by 200 employees -- 

MR. PRINCE:  Oh, no, Judge. 

MR. KAHN:  -- during this time.   

THE COURT:  So what?   

MR. KAHN:  So he's alleged that they -- 

MR. PRINCE:  No way.  

MR. KAHN:  -- lost documents and -- 

MR. PRINCE:  There is no way. 

MR. KAHN:  -- destroyed documents. 

MR. PRINCE:  Judge, there is no -- please excuse this jury.  

And I'm going to have -- ask you to sanction Mr. Kahn.  In fact, I'm -- 

THE COURT:  All right.   

[Sidebar ends at 4:04 p.m.] 

THE COURT:  Ladies and gentlemen, we're going to take a 

break.   

During this recess you're admonished do not talk or converse 
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RTRAN 

 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
BAHRAM YAHYAVI, 
 
                    Plaintiff, 
 
vs. 
 
CAPRIATI CONSTRUCTION CORP 
INC. 
 
                    Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
  CASE#:  A-15-718689-C 
 
  DEPT.  XXVIII 
 
 
 

 
BEFORE THE HONORABLE RONALD J. ISRAEL 

DISTRICT COURT JUDGE 
MONDAY, SEPTEMBER 16, 2019 

 
RECORDER’S TRANSCRIPT OF JURY TRIAL - DAY 6 

 
 
 

APPEARANCES: 
 

 

For the Plaintiff: DENNIS M. PRINCE, ESQ. 
KEVIN T. STRONG, ESQ. 
 

For the Defendant: MARK JAMES BROWN, ESQ. 
DAVID S. KAHN, ESQ. 
 
 

 
 
 

RECORDED BY:  JUDY CHAPPELL, COURT RECORDER 
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INDEX 

 

Testimony …………………………………………………………………….18 

 

WITNESSES FOR THE PLAINTIFF 

STUART KAPLAN 
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I'd ask to go get my witness.  I'd like to get him started today 

if possible.   

THE COURT:  Well, I mean, any questions from the jury, raise 

your hand?  No questions.   

Thank you.  You may step down.  

THE MARSHAL:  Watch your step.  Remain standing.  Face 

the clerk of the court.   

THE CLERK:  Please raise your right hand.   

JOSHUA ARBUCKLE, PLAINTIFF'S WITNESS, SWORN 

THE CLERK:  Please be seated.  Please state your name and 

spell it for the record.   

THE WITNESS:  My name is Joshua Arbuckle, J-O-S-H-U-A 

A-R-B-U-C-K-L-E. 

THE CLERK:  Thank you.   

DIRECT EXAMINATION 

BY MR. PRINCE:   

Q Mr. Arbuckle, good afternoon.  

A Good afternoon.   

Q My name is Dennis Prince, and I represent Mr. Yahyavi, who 

was the driver of the black Charger involved in the collision with your 

forklift.  We've never met before, correct? 

A No, sir.  

Q Well, thank you for your patience and being here today.  I 

have a few questions for you.  Before you -- were you aware that Clifford 

Goodrich, the safety manager for Capriati testified last Friday?  Were you 
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saw him.   

Q I'm not asking that. 

A Okay.   

Q I'm asking when you came into contact with him with your 

fork to that forklift, he was in the dedicated travel lane, correct? 

A Correct.  

Q You didn't see him in that dedicated travel lane, did you -- 

A No. 

Q -- before the impact? 

A No, sir.  

Q I'm just asking you -- so when this impact occurred, the fork 

to that forklift were actually in the roadway --  

A Correct.  

Q -- dedicated for travel, correct? 

A Correct.  

Q So initially --  

MR. PRINCE:  Let's go back to the aerial.  

BY MR. PRINCE:   

Q Initially you saw Mr. Yahyavi, he was traveling on Sahara 

Avenue, correct? 

A Correct.  

Q He was going east, correct? 

A Correct.  

Q That obviously would have been west or to the left of Glen 

Avenue, correct? 
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THE COURT:  The jury can decide.  They've heard the 

testimony.   

MR. PRINCE:  Right.   

BY MR. PRINCE:   

Q In looking at Exhibit 64 -- excuse me -- yeah, Exhibit 64, Bates 

Number 136, you agree that the fork to that forklift went out into the 

roadway and collided with that truck, correct -- I mean, with Mr. 

Yahyavi's car? 

A Correct.  

Q Right.  As you started to move, you started to elevate the 

forks, correct? 

A Correct.  

Q And while you're driving you thought that Mr. Yahyavi was 

going to go straight, and you never saw him obviously clear before you 

entered the roadway, correct? 

A Correct.  

Q And that truck was obstructing your view the entire time, 

correct -- up until the moment of this collision, correct? 

A Correct.  

Q Right.  And in fact, at no point, before this collision were you 

even aware that the forks went out into the travel lane, correct? 

A Correct.  

Q So as you're driving and you're moving forward, you're 

lifting the forks up, right -- at the same time? 

A Right.   
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Q A significant portion was in the roadway, right? 

A Correct.  

Q That you didn't even know was there, right? 

A Correct.  

Q Right.  And you agree that this accident occurred because of 

an error in your thinking, in your words? 

A Yes.  

Q It was preventable, wasn't it, by you? 

A Most accidents are.  Yes, sir.  

Q I'm just talking about this one, respectfully.  This accident 

was preventable by you, correct? 

MR. KAHN:  Objection.  Hypothetical.   

THE COURT:  Overruled.   

BY MR. PRINCE:   

Q Right.  

A Yes, sir.  

Q Right.  You didn't asked Dario [phonetic] to come out and 

help and make sure traffic was clear?  You have a co-worker, correct? 

A Correct.  

Q You didn't ask the driver of that Peterbilt, hey, can you please 

make sure traffic is clear, I want to pull out onto Glen; you didn't do that 

either, correct? 

A No, sir.  

Q Right.  And you didn't go ask the flagger, who was onsite, to 

come over and help you, because you wanted to drive the forklift out 
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happens.  That's your first sign even of Mr. Yahyavi's car again, right? 

A Can you repeat that, please? 

Q Sure.  The collision was your first indication that Mr. Yahyavi 

was trying to pull onto Glen, correct? 

A Correct. 

Q And obviously, it was very scary to you when this happened, 

correct? 

A Correct. 

Q And you got off the forklift, correct? 

A Correct. 

Q Because you were worried about a severe injury or serious 

injury to Mr. Yahyavi, correct? 

A Correct. 

Q Because it was a hard impact, wasn't it? 

A Yes, sir. 

Q And even to you on that forklift, it appeared to be a hard or 

heavy impact, right? 

A I didn't really feel it on the -- on the forklift.  The forklift is a 

big piece of steel, so you wouldn't really feel it much. 

Q But you -- for the Charger, it would've been a hard impact, 

right? 

A Correct. 

Q Right.  And when you got to Mr. Yahyavi, he was frantic in 

the car, wasn't he? 

A Yes, sir. 
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Q Those are your words; frantic.  Tell us what -- tell the jury 

what he was doing in the car. 

A From what I remember, all Mr. Yahyavi kept saying was 

something hit me.  And I -- and I was just trying to talk to him and see if 

he was okay and keep him talking because I didn't -- I didn't know if he 

had any type of head injury.  And the way he was acting, I just wanted to 

make sure that he wouldn't go unconscious.  So I kept talking to him and 

making sure he was fine. 

Q He didn't appear to be fine, did he? 

A He was shaken up. 

Q Right.  He didn't appear to be fine, did he? 

A I -- there was nothing visible that looked bad.  But the way he 

was acting didn't seem normal. 

Q Right.  I mean, it looked like somebody who had went 

through a traumatic experience of some kind, right? 

A Yes, sir. 

Q Right.  And you're there, obviously, to try to assist until 

emergency medical personnel get there.  You're just helping out, right? 

A Correct. 

Q Okay.  And I mean, with all due respect to you, you caused 

this collision, didn't you? 

A Yes, sir. 

Q Okay.  And you caused it while you were driving a forklift 

owned by Capriati, correct? 

A Correct. 
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car if it has a turn signal on or not, right?  Because you're obstructed. 

A Once you're at the obstruction.  But I started way before the 

obstruction, my view. 

Q Yeah.  My point is, is that before that, after you see him 3, 

400 plus feet up, then you start to move forward.  Then it starts to 

become an obstruction, right?   

A Correct.   

Q And then as you're moving forward, it remains an 

obstruction, correct? 

A Correct.   

Q So you're not saying that Mr. Yahyavi didn't turn a turn 

signal on before he turned, you're just saying, I don't know.  I didn't see 

it when he was 400 feet away and then I had an obstruction.  So I never 

saw if he turned it on or not, right?  That's really what the situation is, 

isn't it? 

A I'm saying I never saw one on.  Yes, sir. 

Q Doesn't mean he never turned it on, correct?   

A Correct.   

Q Right.  And you're not here blaming him in any way for 

causing this, are you?   

A No, not at all. 

Q He's not at fault, is he? 

A I believe an accident, there's always two at fault. 

Q Are you blaming it on him, part on him? 

A I'm not blaming it on him. 
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We're in recess. 

THE MARSHAL:  Please leave your notebooks and pens.  Rise 

for the jury. 

[Jury out at 5:27 p.m.] 

[Outside the presence of the jury.] 

THE COURT:  All right.  Anything? 

MR. KAHN:  Not on my part. 

THE COURT:  Okay. 

MR. PRINCE:  No. 

MR. KAHN:  10:15, Your Honor. 

THE COURT:  Yup. 

[Proceedings concluded at 5:28 p.m.] 
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Las Vegas, Nevada, Friday, September 13, 2019 

 

[Designated testimony begins at 1:23 p.m.]  

THE COURT:  Please be seated.   

The parties acknowledge the presence of the jury?   

MR. PRINCE:  We do, Your Honor.  Thank you.   

MR. KAHN:  The Defense does.   

THE COURT:  Very well.  Call your first witness.   

MR. PRINCE:  Your Honor, the first witness will be 

Mr. Clifford Goodrich.   

THE MARSHAL:  Watch your step.  Please remain standing, 

face the Clerk of the Court.   

THE CLERK:  Raise your hand.   

CLIFFORD GOODRICH, PLAINTIFF'S WITNESS, SWORN 

THE CLERK:  Please have a seat, and state and spell your 

name for the record.   

THE WITNESS:  It's Clifford Goodrich, C-L-I-F-F-O-R-D            

G-O-O-D-R-I-C-H.   

THE CLERK:  Thank you.   

DIRECT EXAMINATION 

BY MR. PRINCE:   

Q Mr. Goodrich, good afternoon?   

A Hi.   

Q My name is Dennis Prince, and I represent Bahram Yahyavi.   

A Yes, sir 
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MR. KAHN:  Objection. 

THE WITNESS:  No, I did not. 

MR. KAHN:  Asked and answered.  

BY MR. PRINCE:   

Q And you never called him -- 

THE COURT:  Overruled.  

BY MR. PRINCE:   

Q -- to see how he was doing, is there something that you 

could do to help, or answer any questions or anything like that?  You 

never did that, did you, on behalf of the company? 

A That is incorrect. 

Q What's that? 

A That is incorrect. 

Q You never called my client, Bahram Yahyavi -- 

A You didn't -- 

Q -- to ask how he was doing, did you? 

A You didn't ask it that way. 

Q And you never called Bahram Yahyavi to ask what you could 

do, to express your condolence about what had happened, did you? 

A I called his employer and asked those questions. 

Q Right.  You didn't call my client, the person who is now 

sitting over here -- 

A I did not. 

Q -- in this position?  Now, you claim that -- the company 

claims that you took Josh for drug testing, correct? 
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A That is correct. 

Q And you have no documents to show us the results of that, 

do you? 

A No, I do not. 

Q Right.  So we can't trust and verify anything you would say, 

whether it was clean or not clean, correct? 

A Why not?  You're trusting my other information.   

Q I don't know.  One of the jurors said trust and verify is a way 

to do things.  And I'm just asking, we can't verify that statement? 

A No, we cannot verify it. 

Q Because you -- the company got rid of the employment file 

after this lawsuit happened, right? 

A I don't know the timeframe that it occurred.  I just know it's 

not there. 

Q Well, Josh Arbuckle testified that he left the company in 

2014.   

A I don't know the timeframe when the record -- 

Q No, I'm just -- I want you to assume that. 

A -- disappeared. 

Q I want you to assume that.  Let's assume that he does testify 

that he left the company in 2014 and was terminated.  Then how long 

would you keep his file for -- or you should've kept his file? 

A That I don't know.  That's up to HR to decide.  

Q Well, in general, how long does a company keep a file like 

that? 
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A Approximately three years.  I don't know if they moved it, 

whatever.  It wasn't in the HR office or in the other areas that we looked. 

Q Well, who pulled it and removed it? 

A That I don't know. 

Q Did you ask HR what happened to the file? 

A Well, when this occurred, we had different HR people for 

that, so I don't know. 

Q Well, the company's records are what the records are, right?  

I mean, they -- the company maintains the records regardless of what 

personnel is there? 

A That is correct.  

Q I mean, employees come and go, they retire, they hire new 

ones, we expand, we let people go for a variety of reasons, right? 

A That's correct.  

Q And they -- 

A Some people just do things differently. 

Q Right.  And so you can't explain why that employee file was 

discarded, can you? 

A No, I can't. 

Q And you're not here stating that my client engaged in any 

improper driving that caused this collision, correct?  

MR. KAHN:  I'm going to object.  Lacks foundation.  Invades 

the province of the jury.  Calls for a legal conclusion. 

THE COURT:  I'm going to overrule. 

Counsel, approach.   
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[Sidebar ends at 2:09 p.m.]  

THE COURT:  Overruled.  

MR. PRINCE:  Okay.  

BY MR. PRINCE: 

Q So I'm going to state the question, so you have it firmly in 

your mind, okay?  

A Okay.  

Q In the sixth affirmative defense raised by your company, it 

says that, all the injuries and damages were caused by the acts or 

admissions of a third-party, over whom Capriati had no control or right 

to control.  What third-party are you talking about here?  

A I don't know.  I would assume --  

Q All right.  

A -- maybe they're -- that was referencing Josh Arbuckle.  I 

don't know.  

Q Well, he's --  

A I understand.  I don't know.  

Q There's only two people involved in this collision, right?  Mr. 

Yahyavi and Josh --  

A That is correct.  

Q -- Arbuckle?  

A That is correct.  

Q Josh Arbuckle caused this collision, didn't he?  Don't you 

agree with that?  

MR. KAHN:  Objection.  Calls for legal conclusion.   
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MR. PRINCE:  It's based on his investigation.  

THE COURT:  As far as his investigation.  

THE WITNESS:  It appears that way, yes.  

MR. PRINCE:  All right.  

BY MR. PRINCE: 

Q And there's no third-party --  

A Not that I'm aware of.  

Q -- that caused it?  That you're aware of?  

A No, not that I'm aware of.  

Q Even six years later, you're not aware of one, right?  

A No, sir.  

Q All right.   

MR. PRINCE:  Your Honor, thank you.  I don't have any 

additional questions.  Well, hang on.  

BY MR. PRINCE: 

Q You understand, I mean, as a company --  

MR. PRINCE:  -- strike that.  

BY MR. PRINCE:  

Q You understand, as a safety manager for a construction 

company that the corporation is responsible or legally responsible for all 

of the actions of its employees, right?  

A That is correct.  

Q Okay.  So that's something you know, and you guys accept 

that risk?  

A Yes, we do accept that risk.  
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microphone.   

MR. KAHN:  I'm sorry.  I wandered away from the 

microphone.  No further questions.  

THE COURT:  All right.   

[Pause] 

MR. PRINCE:  Court's indulgence.  I'm just trying to find a -- 

REDIRECT EXAMINATION 

BY MR. PRINCE: 

Q Okay.  So let me see if I get this right.  Capriati Construction, 

today, September 13th, 2019, accepts the responsibility for the actions of 

Josh Arbuckle causing this collision; am I correct in that?  

A Yes, we accept all employees actions.  

Q Before today, isn't it true, Capriati Construction has never 

accepted responsibility for causing this collision, before today?  

A I'm not arguing about justification of cause.  I'm just saying 

we accept his actions.  

Q Right.  They were negligent, right?  He was unsafe that day.  

And you're accepting the responsibility for those unsafe actions that day, 

correct?  

A Correct.  

Q Right.  But I'm asking, before today, when did Capriati make 

that decision to do that, that they're accepting the responsibility for his 

actions?  Because I've never heard it before today, so I'm surprised.  

That's why I'm --  

A I don't recall you asking that question to me before.  
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right?  

A No.  

Q You don't think it's more typical to have a daytime flagger 

than a --  

A It's more typical, but yes, it --  

Q Okay.  

A -- does happen at night.  

Q Okay.  You would have somebody -- okay.  Nevertheless, 

whether it be -- there was a flagger whenever this inspector inspected?  

A For a portion of that work, yes, it looks like it.  

Q Okay.  And so when Josh was operating this, there's -- we 

don't know if you had a flagger on site or didn't have a flagger on site?  

A There wasn't one when I got there.  

Q Okay.  Good enough.   

MR. PRINCE:  Thank you.  

THE COURT:  Follow-up from the Defendant?  

MR. KAHN:  No, Your Honor.  Again, I'll reserve.  I would ask 

the witness be excused.  

THE COURT:  Okay.  You are excused.   

THE WITNESS:  Thank you, Your Honor.   

 [End of designated testimony at 2:33 p.m.] 
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Las Vegas, Nevada, Thursday, September 26, 2019 

 

[Case called at 9:09 a.m.] 

[Outside the presence of the jury] 

THE MARSHAL:  Remain seated, and come to order,  

Department 28 is again in session.  The Honorable Judge Ronald J. Israel 

presiding.  

THE CLERK:  Case number A-718689, Bahram Yahyavi v. 

Capriati Construction Corporation.  

THE COURT:  All right.  So we left off yesterday afternoon.  I, 

for your edification, I reviewed Young v. Ribeiro.  I have a copy of the 

video, which I normally, because the video is not the official record, I'll 

state first of all that my comments yesterday were, in my mind, 

absolutely correct.  You can review it -- I'll go back to that, but Mr. Kahn, 

your mention that he didn't object, he popped up like a bunny and 

instantaneously objected and asked for a sidebar, so you were wrong in 

that.   

An objection like that, to go back to my first point, there's no 

doubt in my mind by clear and convincing evidence that you had 

solicited, intentionally solicited, that statement regarding the bankruptcy, 

and that calls for a mistrial.  Any judge in this building would, 

unfortunately, have no choice.  In addition, I do have the transcript, 

although it's only first few lines, the rest  is our discussion at the bench. 

I reviewed a decision of mine, Wilson Elser Moskowitz v. the 

Eighth Judicial District Court, it's number 74711, regarding the case of 
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know if he's a biomechanical witness that is -- I think he's only in 

accident reconstruction expert, that was to take place.   

And was there any other witnesses proposed for today or 

tomorrow? 

MR. PRINCE:  Yeah, there's another one.  They're economists 

who basically says there's no loss.  So Kirkendall.  Kevin Kirkendall is the 

additional damage expert. 

THE COURT:  All right.  And because these sanctions or that 

sanction of striking on liability is really no sanction at all -- 

MR. PRINCE:  Right. 

THE COURT:  -- since liability is, in my mind, a closed door, et 

cetera.  I'm striking the last witness as a sanction for this what I consider 

outrageous.  The policy adjudicating on the merits.  We are going to go 

to -- the jury will decide that.   

Oh, and I had whether sanctions unfairly operate to penalize 

a party for the misconduct of his attorney.  Mr. Khan mentioned that 

yesterday and I think it's important for the Supreme Court to note, 

although I think they could certainly understand that without me saying 

it.  This matter is the subject of an order from the bankruptcy court to lift 

the stay in order to proceed against the insurance policies. 

Capriati is only here as a figurehead regarding the case.  

They face no monetary loss whatsoever.  Unless I totally misunderstand 

bankruptcy and I know from having been appointed under these similar 

facts, that lifting the stay does not allow the Plaintiff to proceed for one 

penny against Capriati.   
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has no calculation of loss. 

So Tung is the consequence.  He needs to be the 

consequence of this power.  So I'm asking you respectfully in the interest 

of my client to please, if you're not going to enter a default judgment and 

proceed to a prove up, strike Dr. Tung as well and order attorney's fees 

and costs for what's happened during this trial to deter litigation abuse. 

You've cited other incidents this specific law firm doing this.  

They obviously have not learned.  Have not learned.  And it's not just 

minimal abuse, as you characterize it, it's severe.  And that's the only 

way you can send the appropriate message, Your Honor. 

So in addition, strike Tung and award the fees and costs if 

you're unwilling to strike the answer and move towards a prove up. 

THE COURT:  All right, thank -- we're done.  I've stated what 

I'm going to do.  I think that's appropriate.  I agree that I will read that to 

introduce is irrelevant.  It's committed willful misconduct.  I'm going to 

be telling the jury that Mr. Khan is reprimanded.  I think that along with 

the curative and the other is appropriate. 

Yeah.  I agree and I said that they haven't gotten it and I don't 

understand.  So let's take a short break and Mr. Khan can review these. 

MR. KAHN:  I think they were attached as exhibits to his 

briefs.  I've already seen it. 

THE COURT:  All right. 

MR. PRINCE:  Your Honor, just if we're -- 

MR. KAHN:  Sorry.  I have no comment on them.  That's fine. 

I  submit 
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MR. PRINCE:  Okay.  

MR. KAHN:  Thank you, Your Honor.  

[Proceedings concluded at 4:16 p.m.] 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed the  
audio-visual recording of the proceeding in the above entitled case to the  
best of my ability.   
   
____________________________________ 
Maukele Transcribers, LLC 
Jessica B. Cahill, Transcriber, CER/CET-708 
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irkendall Consulting Group, LLC 
1522 West Warm Springs Road. Henderson. NV S9014 - Tclephonez 702-3l3-i560 - Faxz 7024313-16l7 

July 4, 2018 

David S. Kahn, Esq. Mark J. Brown, Esq. 
Wilson Elser Moskowitz Edelman 84 Dicker, LLP Law Offices oflirie R. Larsen 
300 South 4th Street - 1 1th Floor 750 East Warm Springs, Suite 320 
Las Vegas, Nevada 89101-6014 Las Vegas, Nevada 891 19 

R111 Yahvavi. Bahram v. Capriati Construction Corm, ct a1. 
Clark County District Court Case No.2 A-l5-718689-C 

Dear Mr. Kahn and Mr. Brown, 

At your request. 1 am providing you with this report ofmy opinions concerning economic damages alleged 
by Mr. Yahyavi. The following sections of this report set forth my understanding of the background of this 
matter, the documents l have relied upon in arriving at my opinions and my analysis and opinions. 
Accompanying this report, you will lind a copy of my current CV, flee schedule and my expert trial and 
deposition testimony listing. 

Background 
It is my understanding that Mr. Yahyavi is alleging injuries and economic damages relating to an 

Automobile/forklift accident which took place in Clark County, Nevada, on June 19, 2013. Economic 
damages alleged as of this writing include lost wages, future medical expenditures and future lost 

wages/earning capacity. At the time of the subject incident Mr. Yahyavi was employed as an Automobile 
Sales Manager. Subsequent to the subject incident Mr. Yaliyavi returned to his pre-incident employment 
although the extent to which he continued to tork is not yet known. 

Documents Reviewed 
Documents utilized and/or reviewed by me in the preparation of my opinions in this matter include the 

documents noted belowz 

1. Independent Medical Evaluation Report by 1-loward Tung, MD. August 26. 20l6 
2. Complaint for Auto Negligence and Personal lnjtiry
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3. Defendants Answer to Plaintiffs Complaint 
4. Defendants Designation of Expert Witness 

5. Stipulation and Order to Extend Discovery Deadlines and Continue Trial 

6. Review of Medical Records Report by John E Herr, M.D., September 7. 20l6 

Opinions 
As noted above. Mr. Yahyavi has alleged damages in the forms of lost wages, future medical expenditures 
and future lost wages/earning capacity. Economic damages relating to lost earnings and benefits are generally 
calculated as the present value of the plaintifFs pre-incident earnings and benefits less the present value ol 

the plaintifFs post-incident earnings and benefits. Economic damages relating future medical expenditures 
are generally calculated as the projected medical costs, discounted to present value. While Mr. Yahyavi has 

alleged these forms of economic damages, calculations of these damages utilizing generally accepted 

methodologies and evidentiary documentation do not appear in the documents received and reviewed as ol 
the date of this report. ln the event such calculations and related documentation are produced/provided. l 

reserve the right to update this report and comment as appropriate. 

Damages 
ln his report dated August 26, 2016, Dr. Tung opined that nCervicaI surgery is not recommended. Should 

surgery be contemplated or completed in the future, this would be unrelated to the subject motor vehicle 
accident and most substantially related to Mr. Yahyavils pre-existing degenerative cervical spine 

disease/spondylolysis. Mr. Yahyavi is not disabled from workfll In his report dated September 7. 2016, Dr. 
Herr stated, nAssuming injury to the right knee on June 19. 2013, Mr. Yahyavi does not require any future 
healthcare for his right knee in association with June 19, 2013 incidentllz To thc extent Dr. Tungls and Dr. 
l-lerrls opinions are more likely than not, Mr. Yahyavi will have no future medical needs. Accordingly, it is 

my opinion that Mr. Yahyavi will suffer no economic damages relating to future medical expenditures as a 

result otithe subject incident. 

The above opinions are based upon analyses performed to date. l reserve the right to update this report based 

on information and/or events which may occur or become known to me in connection with the above 

referenced litigation proceedings. Such documentation and/or events may impact my analysis and that impact 

l See independent Medical Evaluation Report by Howard Tung, M.D., August 26. 2016. p. l4. 
2 See Review of Medical Records Report by John E. Herr, M.D., September 7, 2016, p. 7.
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may be material. Thank you for the opportunity to serve you in this matter. If you have any questions 

concerning this report ofmy opinions, please call me. 

Sincerely. 

Digitaliy signed by Kevin B. Kirkendall, MBA, CPA-CGMA, CFE 
DN1cnrKevin B. Kirkendall. MBA, CPA-CGMA, CFE gnzKevin B. Kirkendalt. MBA, CPA-CGMA, CFE clunited States IZUS ozKirkendaII Consulting 
Group, LLC exKevinQKirkendaIlConsuitingcom 
Reasunz I am the author of this document 
Locationi Henderson. Nevada 
Datez 2018-07-04 15254-07100 

Kevin B. Kirkcndall. MBA. CPA, CFE 
Kirkendall Consulting Group, L.L.C.
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irkendall Consulting Group, LLC 
1522 West Warm Springs Road, Henderson, NV 89014 - Telephones 702-313-1560 - Fzixz 702-313-1617 

August 30, 2018 

David S. Kalm, Esq. 
Wilson Elser Moskowitz Edelman 84 Dicker. 1.LP 
300 South 4th Street - 1 lth Floor 
Las Vegas, Nevada 89101-6014 

REI Yahvavi. Bahram v. Capriati Construction Cora, et a1. 
Clark County District Court Case No.3 A-15-718689-C 

Dear Mr. Kahn. 

At your request 1 am providing you with this report oil my opinions concerning economic damages alleged 
by Bahram Yahyavi. The following sections of this report set forth my understanding of the background of 
this matter, the documents 1 have relied upon in arriving at my opinions and my analysis and opinions. 
Accompanying this report. you will find a copy of my current CV. Fee schedule and my expert trial and 
deposition testimony listing. 

Background 
It is my understanding that Mr. Yahyavi is alleging injuries and economic damages relating to an 

automobile/forklilt accident which took place in Clark County, Nevada, on June 19, 2013. Economic 

damages alleged as ofthis writing include lost earnings and benefits, future medical expenditures and fixture 

lost earnings and benefits. At the time ofthe subject incident Mr. Yahyavi was employed as an Automobile 

Sales Manager. Subsequent to the subject incident Mr. Yahyavi returned to his pre-incident employment. 

Documents Reviewed 
Documents utilized and/or reviewed by me in the preparation of my opinions in this matter include the 
documents noted belowz 

1. Independent Medical Evaluation Report by Howard Tung, MD, August 26, 2016 
2. Complaint for Auto Negligence and Personal Injury 
3. Defendants Answer to Plaintiffs Complaint 
4. Defendants Designation of Expert Witness 
5. Stipulation and Order to Extend Discovery Deadlines and Continue Trial
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Review of Medical Records report by John E Herr. M.D., September 7. 2016 
Plaintiflls Expert Disclosure and Supplemental NRCP 16.1 Pre-Trial Disclosures 
Comprehensive Medical Evaluation, David J. Oliveri, MD, April 24. 2018 
Report on Present Value of Future Medical Costs, Terrence M. Clauretie, PhD. April 30. 2018 
Vocational Assessment and Loss of Earnings Capacity Evaluation, lra l. Spcctor. MS, CRC, May 
21. 2018 

l l. Report on the Loss ln Earning Capacity. Terrence M. Clauretie. Ph.D. May 23. 20l 8 

l2. Report of Stuart S. Kaplan, MD. FACS, April l2, 20l8 
l3. Plaintiffs Responses To Defendantls Third Sct Of Requests For Production of Documents 
l4. Preliminary Forensic Vocational llvaluation/Life Care Plait Rebuttal, lidward l.. Bennett. M/\. CRC. 

CDMS, July 3. 2()l 8 

l5. Record Reviews 
l6. Report on Present Value of Future Medical Costs. Terrence M. Clauretic. Ph.D.. June l4. 20l 8 

l7. Report on the Loss in the Value of Household Services, Terrence M. Clauretie, Ph.D.. June 2 l . 2018 
l8. Comprehensive Medical Evaluation Subsequent Visit and First Supplemental Report. David J. 

Oliver, MD, June 26, 2018 
I9. Forensic Vocational Evaluation 84 Life Care Plan Rebuttal, Edward L. Bennett. M/\. CRC, .lul_v 27. 

2018 
20. Review of Medical Records/Supplemental Report, Howard Tung. MD, August 2. 2018 
2l. U.S. Individual lncome Tax Returns of Bahram Yahyavi, 2008 - 20l7 

Analyses 
ln a report dated May 23, 2018, Terrence M. Clauretie, Ph.D., opines that the present value oi lost earnings 
and benefits to Mr. Yahyavi totaling S2.l l4.78 l. This ligure is based upon the difference between pre-injury 
eamings and benefits ofS2.386.459 and post-injury earnings and benelits oliS27 l .678. Pre-incident earnings 

and benefits are based upon annual earnings and benefits oTSl84.l78. This ligure is comprised of annual 

earnings QYS l 63,650 and employer-paid benciits totaling 820.528. The annual earnings ligure is based upon 
Mr. Spectorls opinion of pre-incident earning capacity for Mr. Yahyavi olifli l 63.650. Post-incident earnings 

are based upon Mr. Spectorls opinion that Mr. Yahyavi will only be able to work part-time and Dr. 

Clauretiels opinion that part-time is represented as halfthe 90th percentile earnings for a customer service 

representative of9624.8 l 5. Employer-paid benefits are calculated that the 7.5041 ofthis annual earnings ligure 

for total earnings and benefits ofS26,676. 

ln his report Mr. Spector, referring to earnings for automobile sales persons. stated. nMr. Yahyavi worked 
solely as an Automobile Salesman in 2009 through 2010. lt is this rehabilitation counselorls understanding 
that the surveyed earnings for automobile sales persons do not reflect commissions earned and therefore arc
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not full and complete representations ofwhat automobile sales persons earn annually. Using the automobile 
sales data income directly from Mr. Yahyavils experienced and personal earnings history provides ii more 
personally representative analysis of what his earning capacity would be in that positionfll Given Mr. 
Spectorls opinion, it is not clear why Dr. Clauretie chose to utilize SODA) of the customer service 
representative earnings or 3524.815 instead of SODA) of Mr. Yahyavils average annual earnings ofS68./179. 
Had Dr. Clauretie utilized what appears. in Mr. Spectorls opinion. to provide a more personally 

representative analysis of Mr. Yahyavils earning capacity as an automobile salesperson, annual earnings 
utilized would have been 534,240 plus employer-paid benefits of 32.568. The 2009-2010 average provided 
by Mr. Speetor was stated in nominal dollars. Utilization ofnominal annual earnings (earnings not adjusted 
for inflation), results in an understatement ofpost-incident earnings and benefits and an ovci-statement of 
lost earnings and benefits. Mr. Yahyavils average annual earnings for 2009 and 2010. stated in current 

dollars, is 3975.755. Utilizing current dollars and employer-paid benefits 0fi7.5u/0. the correct annual earnings 
and benefits figure would be 541.793. This figure is 3815.117 or 5706 higher than the annual earnings and 
benefits figure utilized by Dr. Clauretie. To the extent Mr. Spectorls opinions arc more likely accurate than 
riot. Dr. Clauretie has significantly overstated lost earnings and benefits to Mr. Yahyavi. 

As noted previously. Mr. Spector opines that Mr. Yahyavils pre-incident annual earning capacity is 

3163.650 based upon the 90th percentile average annual earnings for sales managers as reported by the 
Occupational Employment Suwey. Reference to the sales manager job description indicates a number of 
responsibilities that arguably are not part of an automobile sales managci-ls position. Responsibilities such 
as nassigris sales territory to sales personnelll. llanalyzes sales statistics to formulate policy and to assist 

dealers in promoting salesll. ndirects product simplification and standardization to eliminate unprofitable 
items from sales linen and Hmay direct sales for manufacturer, retail store. wholesale housejobbcr. or other 
establishmentll, indicates, at a minimum, that not all survey respondents were automobile sales managers. 
Given Mr. Spectorls opinion concerning the components of a personally representative analysis of an 
individualls earning capacity and given the OES Sales Manager survey most likely is comprised of many 
non-automobile sales managers, it is not clear why Mr. Spector chooses to rely upon the OHS in assessing 
Mr. Yahyavils pre-incident annual earning capacity. lt appears that Mr. Yahyavils actual earnings data is a 

far better representation of his annual earning capacity. Mr. Yahyavils average annual earnings. stated in 
20l8 dollars, is 8141.503. Average annual earnings and benefits. including employer-paid bcncfits at 

l2.54U/0 of annual earnings, are 5159.246. 

I Vocational Assessment and Loss otiEarnings Capacity Evaluation. Ira l. Spcctor. MS. CRC. May Zl. 2018
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lt appears that Mr. Yahyavi returned to work in May of20l 8 as a counselor/advisor to /\All Holding, Ll.C. 
To the extent Mr. Yahyavi is earning an income in this position. such income would properly be deducted 
from the present value of pre-incident earnings and benefits. 

ln an additional report dated May 23. 2018. Dr. Clauretie opincs that the value of Mr. Yahyavils lost ability 
to perform household services is S94.49l. This figure is calculated as the estimated pro-incident value of 

household services for a non-disabled male of Mr. Yahyavils age. employment status (employed). marital 
status (not married). and presence of children in the home (none). of 5267.148 lcss the cstimatcd value oli 
household services for a male with the same age. employment and familial characteristics and a severe 
mobility disability of Sl72,657. These figures are based. in part, upon data obtained from the American 
Time Use Survey (NATUSH). The ATUS gathers data concerning time spent performing household services 
for employed and not employed men and women within certain age cohorts. Dr. Claurcticis prc-incident 
and post-incident figures of 5267.148 and 8172.657. respectively. are utilized as surrogates for Mr. 

Yahyavils pre-incident and post-incident values of household services. 

in his pre-injury and post-injury calculations Dr. Clauretie generalizes from statistical data to . Utilizing an 

equation derived by Joseph T. Crouse in his paper -The impact of Disability on Household Servicesz 
Evidence From the American Time Use Surveyii (Crouse), Dr. Claurctic predicts the number oli minutes per 
day that Mr. Yahyavi will be able to perform household services with no disability and with a severe 
mobility disability. respectively. The difference between the pre-incident hours and post-incident hours per 
day that Dr. Clauretie estimates Mr. Yahyavi is no longer able to perform household services is ascribed a 

market value. adjusted for estimated growth. discounted to present value and imputed to Mr. Yahyavi as 
economic damages. For each year of Yahyavils life expectancy from age 52 through age 80. Dr. Claurcticis 
model calculates a reduction in the hours per year Mr. Yahyavi is able to spend performing household 

services. ln arriving at this figure Dr. Clauretie relies upon no independent medical and/or vocational 
opinion indicating that Mr. Yahyavi has a decreased ability to perform household services. 

The key independent variable in the statistical model from which Dr. Clauretie obtains his household 
services data, is disability. In estimating the extent to which Mr. Yahyavi can no longer perform household 
services. Dr. Clauretie first determines or concludes that he has a severe mobility disability. Utilizing the 

equation from Crouse. Dr. Clauretie then calculates the estimated decrease in time performing household 
services noted above. Respondents to the ATUS are selected from respondents to the Current Population 
Survey (HCPSH). Crouse and ATUS then segregates/classifies individuals into -disability groupsii based

AA000845



David S. Kalm, Esq. 
/1ugusl3(), 2018 
Page 5 0fI() 

upon their responses to the following questions from the American Community Survey (V-ACSH) and the 
CPS.2 

l. ls this person deafor does he/she have serious difficulty hearing7 
2. ls this person blind or docs he/she is serious difficulty seeing even when \\-caring glasses.) 
3. Because of a physical, mental or emotional condition, docs this person have serious difficulty 

concentrating, remembering, or making dccisions7 
4. Does this person have serious difficulty walking or climbing stairs7 
5. Does this person have difficulty dressing or bathing7 
6. Because of a physical, mental, or emotional condition, does this person have difficulty doing errands 

alone such as visiting a Drfs office or shopping7 

For purposes of the subject analysis. data relied upon by Dr. Clauretie regarding Mr. Yahyavils -tsevcrc 

mobility disabilityv and its effect upon his ability to perform household services is taken from CPS/ATUS 
survey respondents who answered Hyesil to question 4 and also llyesll to questions l. Z and or 3. No questions 
are asked ofthc CPS/ATUS respondents concerning the extent to which any difficulties affect their ability 
to perform household services. All that is known about the individual respondents is that they answered 
4-yesli to the question concerning serious difficulty walking or climbing stairs. Generalization from data 
obtained from survey respondents about whom nothing is known concerning the extent to which any 
particular difficulties hinder their ability to perform household services. to a particular plaintiffabout whom 
such data can be known is purely speculative. ln other words, the CPS/ATUS data. cannot be utilized to 
obtain data relevant to Mr. Yahyavi because, by design. the CPS/ATUS surveys do not collect data 

concerning any specific disabilities ofthc survey respondents. 

Obtaining particular facts about the plaintiff from medical and/or vocational experts concerning a decrease 
in the Plaintiffs ability to perform household services is required ifan economistls estimates are to be based 
upon anything other than generalization, conjecture or assumption. Dr. Claurctieis methodology of 
generalizing from the statistical averages to Mr. Yahyavi allows for consideration ofno variables other than 
age group, gender, marital status. employment status and the presence of children in the home and with 
reference to the post-incident calculations, disability status. Multiple other variables could have an cffcct 
upon a personis pre-incident and post-incident abilities and propensities to perform household services. Dr. 
Clauretieis methodology is founded upon generalization with no reference to any particular facts relating to 
Mr. Yahyavi. in fact, Dr. Clauretiels methodology does not allow for consideration of particular facts 

2 The impact ofDisability on Household Scrviccsz Evidence from the American Time Use Survey. Joseph T. CfOtlSi3.n_l.l10 Rehabilitation 
Profcssionalv, 22 (4), p. 218 - 219
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concerning Mr. Yahyavils pre-incident and post-incident abilities to perform household services as it is 

based upon the implicit assumption that Mr. Yahyavi is average. 

Dr. Clauretieis opinions. based upon the ATUS data, concerning the pre-incident and the post-incident 
values of household services would be exactly the same for any other person with the same age. gender. 
familial and employment status characteristics. Because the data utilized by Dr. Clauretie in calculating the 
pre-incident and post-incident values of Mr. Yahyaviis abilities to perform household services has no 
particular connection or relation to Mr. Yahyavi, that data is irrelevant for the estimation ofdamages to Mr. 
Yahyavi. Dr. Clauretieis methodology of generalizing from data which has no relation to the plaintiff is 
unreliable as it is based upon irrelevant data and docs not allow for consideration of relevant data. 

Dr. Clauretieis methodology requires the trier-of-fact to utilize the figure for a statistically average non- 
disabled male as the starting point or as the pre-incident value. Dr. Clauretie has no idea concerning how 
well or if at all this figure represents the plaintiffs particular situation and again. generalization from the 

statistically average male. absent evidence that Mr. Yahyavi is average. is speculative. 

Consideration of particular facts with regard to the plaintiff is required ofan expert if his opinion is to be 
considered relevant and reliable. The Nevada Supreme Court stated in Hallmark that -X/\n experts testimony 

will assist the trier-of-fact only when it is relevant and the product ofreliable methodologyfi ln determining 
whether an expertis opinion is based upon a reliable methodology the court in Hallmark stated. in part. that 
the opinion should be H(5) based more on particularized facts rather than assumption, conjecture or 

generalizationfi Dr. Clauretiels methodology is based upon the unfounded assumption that Mr. Yahyavils 
pre-incident and post-incident abilities to perform household services are average. llis methodology favors 
assumption. conjecture and generalization over consideration of any particular facts regarding Mr. Yahyavi 
and comparison of those facts to the statistical averages utilized in his calculations. ln other words, Dr. 

Clauretieis methodology does not tirst establish that Mr. Yahyavi was an average male in terms of 

performing household services prior to the subject accident. Dr. Clauretie has failed to provide any evidence 
that his pre-incident or post-incident calculations ofthe value ofhousehold services are in any way relevant 
to the matter at hand. 

ln performing his calculations Dr. Clauretie relies upon data and a regression equation taken from the Crouse 
paper. As part of his regression analyses Crouse sets forth the R3, otherwise known as the coefficient oi 
correlation. for the cognitive. mobility, severe cognitive and severe mobility disability categories. Crouseis 

paper attempts to predict the extent to which an individuals, ability to perform household services will
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decrease as the result oli various disabilities classilied as a nlicaringii. 4-visionii. Q-cognitiveut. 4-mobilityii. 

itself-cared, 4-going outside homeii, Rsevere eognitiven or nscvere mobilityfl Utilizing certain variables 

Crousc attempts to estimate the decrease in minutes per day an individual will spend based upon his/her 

age, employment status, marital status and the presence ofchildren under the age of l8 in the home. The R3 
statistic measures the extent to which these independent variables explain the variance or change in the 
dependent variable. disability. The lower the R1, the lcss the variance in the dependent variable is explained 
by the independent variables. ln this particular case the mobility R2 Figure is .0698. The meaning of this 
particular statistic is that only 6.980/0 of the variance in the dependent variable is explained by the 
independent variables noted above. The corollary to this is that 93.0205 of any variance in minutes per day 
spent performing household services relates to other variables not considered by the Crouse model. The 
model upon which Dr. Clauretie bases his calculation of the plaintiffs decreased minutes per day 
performing household services is deeply llawed and extremely speculative. 

This point is further developed by reference to the ATUS data utilized by Dr. Crouse. That data includes 
multiple additional variables which may have an effect on an individuttlsi propensity to pet-liorm household 
services. Specil-ic variables for which data is available but not used by Dr. Crouse include education. 

employment status otia spouse, income, race and the number olichildrcn in the home. Failure to consider 
other relevant variables results in understatemenls or cverstatements of time lost performing household 

sen/ices. 

A significant flaw present in Dr. Crouseis analyses relates to the tinting oli the ATUS data collections. SOVQ 
of the ATUS data is collected on week-ends with the remaining 500/0 being collected on week-days. Dr. 
Crouseis analyses treat all days ofthe week as equal when more household services are performed on week- 
end days for employed individuals. Reliance upon Dr. Crousels data results in a failure to account for more 
time spent performing household services on week-ends which leads to an overstatement of lost time 

relating to the lldisabilitiesll sustained by the survey respondents 

ln his report Dr. Clauretie states that the basis for his household services damages calculations is the 

statistical analysis from the ATUS ll...AND information from the report of Mr. Ira Spector, a vocational 
expertfli Dr. Clauretie is apparently making this statement due to past criticisms otihis methodology wherein 
he has relied solely upon generalization from the ATUS data/analyses to injured plaintiiiiis in assessing the 
value ofa decreased ability to perform household services. Specific criticisms and a criticism repeated here 

1 Report on the Loss in the Value of Household Services. Terrence M. Claurctic, Ph.D.. June 21. 20l8. p. 3.
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is that Dr. Clauretiels calculations are based upon generalization from the ATUS and ti-om representations 
made by the plaintiff concerning the amount ofpost-incident time he can no longer performing household 
services. Dr. Clauretiels opinions have no medical and/or vocational opinion concerning the extent to which 
any injuries impact the plaintiffs ability to perform household services. Mr. Spcctor does not opine 
concerning the impact ofthe subject incident on the plaintiffand instead notes Mr. Yahyavils representation 
that ll... He would require 4 -5 hours of household services assistance per week... .4 ln fact. Mr. Spector 

defers to medical practitioners when he says, nAlthough the identification and report of having ditliculty 
while performing household services is reported and obtained directly from the examinee, this counselor 
defers to the physicians in this case to either support or not support the fact that the performance oli the 
identilied household service makes medical sense and are justilied when considering the injurics and 

resulting symptomatologies sustained in the subject accidentflj The only reference to household scrviccs in 
the reports of Drs. Herr, Tung, Kaplan or Oliveri is on page 4 of Dr. Oliver-ils Future Medical Costs report 
wherein he. states, llGiven his injury. Mr. Yahyavi may bcnclit from an assessment otihis household chores 
and need for replacement services. l defer to an economist or similarly qualilied expert to assess and 
calculate suchfl While this author is neither a medical or vocational expert. it docs not appear that Dr. 
Olivcrils reference to household chores constitutes the type of support or lack oli support concerning the 
performance of household services. 

Dr. Clauretic has failed to base his analyses upon any evidence specific to Mr. Yahyavi indicating that the 

pre-incident calculation of the value of household services is in any way relevant to the matter at hand. 
Accordingly. any deduction therefrom in an attempt to value Mr. Yahyavils alleged lost ability to perform 
household services cannot reasonably be relied upon. ln a similar manner. Dr. Clauretiels post-incident value 
of household services has no independent object evidentiary foundation. Dr. Clauretie prcsents and relics 
upon no independent objective evidence that Mr. Yahyavi has a dccrcascd ability to perform household 
services as a result ofthe subject incident. 

Damages 
In a report dated July 27. 20l8. Edward L. Bennett, MA. CRC. stated. Hln this counselorls view. nothing 
precludes plaintiff from returning to his usual and customary occupation of automobile sales 

representative/manager.6 To the extent Mr. Bennettls opinion is more likely correct that not. Mr. Yzthyavils 
future post-incident annual earnings will not differ from his prc-incident annual earnings and benelits. 

tl Vocational Assessment and Loss of Earnings Capacity Evaluation. lra l. Spcctor. MS. CRC, May 2t. 2018. p. l7. 
5 . 

lbid 
G Forensic Vocational Evaluation 84 Life Care Plait Rebuttal, Edward L. Bennett, MA, CRC, July 27, 20l 8. p. 22.
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Accordingly, it is my opinion that Mr. Yahyavi will stiffer no future economic damages relating to lost 

earnings and benefits. 

Concerning future medical expenditures Mr. Bennett stated, UBased upon contact with defense forensic 
medical experts, this counselor is still of the opinion that there are no future medical needs based on this 
instant case.ll7 Assuming Mr. Bennettls opinions are more likely correct than not. Mr. Yahyavi will require 
no future medical expenditures as a result of the subject incident. Accordingly. it is my opinion that Mr, 
Yahyavi will suffer no economic damages relating to future medical expenditures as a result ofthc subject 
incident. 

The above opinions are based upon analyses performed to date. l reserve the right to update this report based 

on information and/or events which may occur or become known to me in connection with the above 
referenced litigation proceedings. Such documentation and/or events may impact my analysis and that 
impact may be material. Thank you for the opportunity to serve you in this matter. lfyou have anyqucstions 
concerning this report of my opinions, please call me. 

Sincerely. 

Digitally signed by Kevin B. Kirkendall, MBA, CPA-CGMA, CFE 
DN1 cn1Kevin B. Kirkendall, MBA, CPA-CGMA, CFE gn1Kevin B. Kirkendall_ MBA, CPA-CGMA_ CFE c1United States IZUS 011-(irkendall 
Consulting Group, LLC erKevinQKirkendallConsulting.com 
Reasons I am the author of this document 
Locationz Henderson. Nevada 
Datet 2018-08-30 03203-07100 

Kevin B. Kirkendall, MBA, CPA, CFE 
Kirkendall Consulting Group, L.L.C. 

7 lbid.
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Yahyavi, Bahram v. Capriati Construction C0rp., et al. 
Personal lnjury Economic Analysis 
Earnings Calculations 
Exhibit A 

Notez The following analyses includes Mr. Yahyavits annual earnings stated in 2018 doll 
and t11e calculation of various averages, stated in 2018 dollars 

Actual Earnings 

Year 

Per Tax Returns 

Annual 
Earnings (1) 

Historical CP1 
Growth Rates (2) 

Stated in 
2018 Dollars 

2008 
2009 
2010 
2011 
2012 
2013 
2014 
2015 
2016 
2017 
2018 

30,786 
76,733 
60,225 
101,703 
156,355 
105,263 
123,623 
97,509 
55.217 
5.277 

4.09M 
-0.6711/6 

2.0705 
3.560/6 
2.10121 
1.37M 
1.50M 

-0.411711 

0.96121 
2.761711 

2.650/0 

34.35252 
84,635.78 
66,875.68 
109,008.66 
174,205.21 
1 15,522.83 
133,14-4,79 
103,417.Z 1 

58.80377 
5566.35 

Average Annual 2009 - 2010 Earnings 
Average Annual 2008 - 2012 Earnings 
Average Annual 201 1 - 2012 Earnings 
Average Annual 2015 Q 2016 Earnings 

Pre-Incident Overstatement 
Specter P1-e-incident Earning Capacity 
Mr. Yahyavils Average Annual Earningst 2011 - 2012 

Overstatement 

Post-Incident Understatement 
Speetor lndicated Post-Incident Earning Capacity 
Clauretie Calculated Post-Incident Earning Capacity 

Understatement 

Notes 
(1) See the U.S. Individual lncome Tax Returns 0fBa11ram Yahyavi, 2008 - 2017. 
(2) See 1254111151115, 

996VlV)(-/9 

S

S 

75.75573 
93.81557 
141,606.93 
81,110.49 

163,650.00 
141.606.93 
22,043.07 

37,877.86 
24.81500 
13,062.86
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Yahyavi, BaI1ram v. Capriati Construction C0rp., et al. 
Personal Injury Economic Analysis 
Earnings 81 CPI Growth Rates 
Exhibit B 
Nolcz l/lislorical growth talc are the average annual wage grnwlh ralcs rcpurtcd in Lhc 20l 7 Annual Rcpurl uflhc Bourzl 

of-liruslees ulilhc Fcclcral Old-Age and Survivors lnsurnncc and Disability lnsumncc Trust Funds. Growth rzucs 
for (inure periods are lhc estimated growth rates in the same report. Spccilicnllv. scc the imcrmcdiulc assuuipiimis 

Past Rates 

Future Rules 

For the average annual wage in covered employment for the corresponding yours. Tabla VB l .. Principal licunumiz 
and Assumptions. 

Year 

Z002 
2003 
2004 
2005 
2006 
2007 
Z008 
2009 
20 l0 
201 l 

Z0 I 2 
20 l 3 
Z0 l 4 
20 l 5 
20 l 6 

Year 

2017 
2018 
2019 
2020 
202i 
2022 
2023 
2024 
2025 
Z026 
Z027 
2028 
2029 
Z030 
2031 
2032 
2033 
2034 
Z035 
Z036 
Z037 
2038 

W age 
G rowl h 

Rate 

0.68M 
2.52M 
4.690/0 
3.710/0 
4.7404) 
4.490/n 

2.410/41 

-l .590/ii 

2.580/ll 

3.12421 

3.359/0 
1.134-W) 

3.440/0 
2.7404) 
2.660/u 

Growth Rate 

4.8604 
4 .820/0 
4.-460/Q 

4.280/0 

4.23M) 
4.0705 
3.930/o 
4.0406 
3.93041 
3.8904 
3.899/n 
3.899/R3 

3.899/n 
3.8991, 
3.8()l7/n 

3.3()0/n 

3.8()lVu 

3.800/u 

3.807) 
3.800/0 

3.8070 
3.80M, 

C Pl 

L380/o 
2.220/0 
2.(3lo/u 

3.5206 
3.190/u 
2.8892, 
-4.l)9lY/0 

0.6742/n 

2.070/ll 

3.560/0 
2.l()lMi 

l.3794i 

1.50M 
0.4106 
0.960/0 

C Pl 

2.769/-1 

2.650/u 
2.60911 
ZIYOW 
2.600/0 
2.600/o 
2.600/0 
Z.6()uh 
2.600/u 

Z.(1(lW1 

2.600/n 
2.600/0 
Z.6(\uAa 

2.()()0/-3 

2.609/1) 

2.()0nAI 

2.60041 
2.60.51 
2.6004) 
2.6004) 
2.600/u 
1600A) 

Year 

Z039 
20-l0 
204 l 

2042 
Z043 
2044 
2045 
Z046 
2047 
2048 
20-I9 
Z050 
Z05 l 

2051 
Z053 
Z054 
2055 
Z056 
2057 
2058 
2059 

U ruw lh Rate 

3.24419/2, 

3.8094, 
3.8()l3i) 

3.800/ll 

3.800/1, 

3.800/ll 

3.809/0 
3.80921 
3.8094. 
3.8lW/ii 

3.8()lhl 

3.x(r\/., 

3,slm 
mun. 
3.8l)n/ii 

3.8(Yl/iv 

3.800/.. 

3.800/(1 

3.800/21 

3.800/1, 

3.8011/Q 

CPI 

Z.(1(W1-1 

Z.(1l)lIm 

l.()lYl/2, 

llyllu/la 

l()lWIr 

2.609/ii 

Zhllllil 

2,(il)0.-b 

Z.(1(\n-0 

Z.tvl)\3u 

2_(1l)Wn 

2.()l)h/u 

Z.(vlWii 

llvllll u 

lhlwil 
Z.hlYH, 

Z.(vlWb 

Z.()lJ43/ii 

Z.(\lln/15 

Z.(1l)n/0 

2.(1()l3/u
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

7380 S. Eastern Avenue; suite 124 - 142
Las Vegas, Nevada   89123

(702) 334-9033 
(866) 611-9909 (fax)
e-mail: jebakerphd@aol.com

July 3, 2018

Mr. Mark J. Brown 
Senior Staff Attorney 
Law Offices of Eric R. Larsen
Subsidiary of The Hartford Financial Services Group, Inc.
750 E. Warm Springs Rd., Ste. 320, Box 19
Las Vegas, NV 89119

Re:   Bahram Yahyavi v. Capriati Construction Corp., Inc.
DOI:    June 19, 2013 

Dear Mr. Brown:  

You have requested that I evaluate and opine on a two vehicle collision occurring on June 19,
2103 at approximately 10:25 A.M. on Sahara Avenue 2 feet north of the intersection of Glen
Avenue.  

As indicated in the State of Nevada Traffic Accident Report #LVMPD-130619-1450 authored by
5316 E. Grimmesey:

where: V1 = 2007 Forklift Truck driven by Joshua Adom Arbuckle

V2 = 2012  Dodge Charger 4-Door driven by Bahram Yahyavi 

“V2 was travelling eastbound Sahara, West of the Y intersection at Glen in T2 of
2.  V1 was a large construction forklift working on the S/W corner of Sahara/
Glen.   This area has active construction in progress. The south side of Sahara
has orange pylons lining the south shoulder which continues along to the south
side of Glen.  The shoulder line by the cones is 18 feet wide. There was a semi-
truck with a flatbed trailer parked facing eastbound on Sahara, west of Glen.  
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   2   of   4

In the closed shoulder, V2 was making a right turn along the cone pattern when it
was struck by V1.  V1 was travelling N/B from the sidewalk though the closed
shoulder in front of the semi-truck. The forks of V1 were sticking out
approximately 3 feet into T2 about 4 feet off the ground past the cone pattern.   
V1's forks stuck the right side of V2's windshield.  

There were no pre-impact skid marks.  V1 was moved prior to my arrival.  W1
who is an inspector said he saw V1 driving into the roadway and said the forklift
operator didn’t see V2 coming. D2 was interviewed at UMC hospital. D2 said he
was going east. And was going to turn onto Glen. When he saw the blades coming
at him. D2 said the forklift wouldn’t stop. 

D1 said he was trying to go onto Sahara, to another part of the jobsite and he
didn’t see V2 coming. D1 was determined to be at fault in the accident and was
cited for full attention to driving. D2 was transported for claimed injuries. The
AIC was 2 N/S and 13 E/W determined by V1s post-impact tire marks. V1 and V2
were unregistered and did not have proof of insurance.”

Presented below are my observations and opinions regarding 

CURRICULUM VITAE 
Attached 

LIST OF VERBAL TESTIMONIES GIVEN IN PREVIOUS 10 YEARS 
Attached

FEE SCHEDULE
Attached
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John E. Baker, Ph.D., P.E.
Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   3   of   4

DOCUMENTS REVIEWED

1. Retention Letter - June 25, 2018 (1 page).
2. State of Nevada Traffic Accident Report #LVMPD-130619-1450 authored by 

5316 Eric Grimmesey (12 pages):  
3. Las Vegas Fire and Rescue Pre-Hospital Care Report Summary (3 pages).
4. Deposition transcript of Bahram Yahyavi (62 pages).
5. UMC - reports and records regarding Bahram Yahyavi (23 pages).
6. Deposition transcript of Eric Grimmesey (47 pages).  
7. Deposition transcript exhibits of Eric Grimmesey (11 Full page photo exhibits):  
8. [43] Accident Scene color photographs.

PRELIMINARY OBSERVATIONS and OPINIONS 

1. The State of Nevada Traffic Accident Report indicates that the Point of Rest (POR) of the 
2012 Dodge Charger 4-Door driven by Bahram Yahyavi was seven feet past the Point of
Impact (POI).  At the Point of Impact, the Forklift’s forks struck the windshield and the
right side of the A-pillar.  In fact, the forks reportedly initially penetrated into the vehicle
travel compartment and penetrated approximately 3 inches past the initial strike into the
windshield and exterior of the vehicle.  Therefore, the 2012  Dodge Charger 4-Door
driven by Bahram Yahyavi did not, in fact, travel 7 feet past the initial Point of Impact.  

2. Both the passenger’s-side A-pillar and the laminated windshield glass of the 2012  Dodge
Charger 4-Door driven by Bahram Yahyavi are not load-bearing.  As loud and violent as
it may have appeared to the driver Bahram Yahyavi, the forks’ striking, intercepting, or
penetrating the A-pillar and laminated glass windshield components caused those
components to break, but did not have any influence on the deceleration of the forward
movement of the 3962-pound 2012 Dodge Charger. 

3. In his deposition transcript (Page 40, Line 25),  Bahram Yahyavi stated that he never did
brake.  However, if the  2012  Dodge Charger 4-Door driven by Bahram Yahyavi 
traveled 7 feet past the A.I.C. (Area of Initial Contact – or POI), and with the A-pillar and
windshield were not able to slow the moving vehicle, all deceleration of the  2012 Dodge
Charger 4-Door would have had to be due to braking by the driver.   That braking with or
without tire friction marks, the deceleration of the  2012  Dodge Charger 4-Door driven
by Bahram Yahyavi would have been between 0.55 and 0.70 G’s.  Without braking, the
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Forensic Engineer 

Re:   Heinrich and Anna Stiel v. Nevada Skin and Cancer Center, et al.

DOI:    May 22, 2014  at approximately 10:50 A.M. 

Page   4   of   4

forced deceleration of the  2012  Dodge Charger 4-Door driven by Bahram Yahyavi  was
substantially less.

4. In order to travel 7 feet past the POI, the 2012  Dodge Charger 4-Door driven by Bahram
Yahyavi would have had to be travelling at a speed of 5.61 mph with no braking and
rolling drivetrain resistance only (as Bahram Yahyavi states), or 12.12 mph with full
braking .  However, the  2012  Dodge Charger’s  traveling 7 feet past the POI necessitates
the Forklift forks traveled through the entire travel compartment of that vehicle.  Neither
scenario is consistent with the post-collision position of the forks.  

5. Despite the two major technical inconsistencies, at these levels of deceleration of (.55 to
.70 or less), there are no possible hyperflexion mechanisms of injury.  Without direct
contact with the forks of other fixed object, it is unclear how Bahram Yahyavi could have
experienced a traumatic head-strike injury or a deformed lower left rib with a possible
separation from sternum. Depending on the three-dimensional geometry of the driver with
respect to the travel compartment envelope, there can have been incidental direct contact
of the knees with the lower dashboard.  However this incidental level of contact is not
consistent with the sudden changes of direction common in ACL tears.  The small
laceration inside Bahram Yahyavi’s lower lip was most likely due to flying bits of
crumbled laminated glass. 

These preliminary opinions have been stated to a reasonable degree of Accident Reconstruction,
Biomechanics,  and Human Factors Engineering certainty.    

Given the substantial levels of technical inconsistencies in the State of Nevada Traffic Accident
Report and the deposition of Bahram Yahyavi,  I request the opportunity to supplement or amend
these preliminary observations and opinions on receipt of additional discovery material –
specifically including medical reports and records.     If you have any questions regarding these
preliminary observations and opinions, please do not hesitate to contact me. 

Sincerely,

John E. Baker    (Signed electronically).

John E. Baker, Ph.D., P.E.
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Las Vegas, Nevada, Tuesday,  September 24, 2019 

 

[Designated testimony begins at 11:05 a.m.] 

THE MARSHAL:  Please rise for the jury. 

[Jury in at 11:05 a.m.] 

[Inside the presence of the jury] 

THE COURT:  Please be seated.  The parties acknowledge the 

presence of the jury?  

MR. PRINCE:  We do, Judge.  

MR. KAHN:  Yes, Your Honor.  

MR. PRINCE:  We were in the --  

THE COURT:  All right.  Go ahead.  

MR. PRINCE:  -- cross-examination of Dr. Tung.  

THE COURT:  Dr. Tung.   

THE CLERK:  Please remain standing.  Raise your right hand.  

DR. HOWARD TUNG, DEFENDANT'S WITNESS, SWORN 

THE CLERK:  Please be seated.  Please state your name, 

again, for the record.  

THE WITNESS:  Howard Tung, T-U-N-G.  

THE CLERK:  Thank you.  

CROSS-EXAMINATION 

BY MR. PRINCE: 

Q Dr. Tung, good morning.  Did you fly in from San Diego this 

morning?  

A Yes.  
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A It's not uncommon.  

Q Yeah.  We're going to go back now and talk and kind of recap 

for a moment.   

THE WITNESS:  Thank you. 

THE MARSHAL:  You're welcome.  

MR. PRINCE:  One second.  We're loading something now.  

Very good.   

BY MR. PRINCE:   

Q We talked last week that you agree that my client was injured 

in this collision of June 19th, 2013, correct?  

A I think that was asked and answered, yes.  

Q Right.  You also testified that my client suffered neck and 

related symptoms as a result of this motor vehicle collision, correct?  

A I also think that was asked and answered, yes.  

Q And you testified also -- I'm summarizing so we can catch up, 

because we had other witnesses yesterday -- that 14 months, or to the 

end of August 2014 of care was reasonable, appropriate, to treat the 

symptoms and injuries suffered in this motor vehicle collision, correct?  

That's what you said?  

A I think that was asked and answered.  

Q So I'm --  

A Yes.  

Q -- correct in summarizing that, right?  

A I believe I answered the question, yes.  

Q Okay.  And the treatment was reasonable and appropriate.  It 
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also included the injections on the surgical consultations, correct?  

Because that was during the 14-month period.  

A There are more surgical consultations, but if you're applying 

the 14-month period, yes.  

Q Okay.  

A Asked and answered.  

Q I'm implying that.  

A Yes.  Thank you.  

Q That's what I'm exactly saying.  What I want to do -- okay.  

You also talked about degeneration; do you remember that?  With Mr. 

Kahn on Friday, you talked about degeneration?  

A Yes.  

Q Degeneration is a fact of life, correct?  

A It occurs, yes.  

Q Right.  And in fact, someone in their -- either male or female, 

someone in their 50s, you're going to expect to see degeneration in their 

spine, correct?  

A Yes.  

Q And don't you agree that degeneration, generally speaking, 

is asymptomatic, meaning there's no symptoms or problems associated 

with it?  

A Well, since you're using the word generally and then you're 

not being specific about the question, can it occur, the answer is yes.  

Q Yeah.  

A I mean, because you're being non-specific.  
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curvature of the spine.  Some people just may have a natural 

straightening of that, right? 

A Could, yes. 

Q Some people it could be positional? 

A Yes, I guess.  But --  

Q Or could be related to a spasm -- 

A Could be --  

Q -- or any combination of any of that, right? 

A Could be anything. 

Q Right.  Don't you agree that like a straightening of the 

lordotic curve or the lordosis to occur, that's a relatively -- it's a very soft 

finding? 

A No.  In this particular instance it would not be and here's the 

reason.  Is because there are other degenerative changes that explain, I 

mean that's the medicine.  I mean, you have to kind of put the picture 

together. 

Q Okay.  Well, there's no --  

A But all those other things that you mentioned are correct.  

Q Okay.  So I want to finish with this.  You read the Southwest 

medical records in detail, correct? 

A Yeah, I read them. 

Q They were supplied to you? 

A Yeah.  They were supplied to me. 

Q Yes.  And there's nothing in there that Mr. Yahyavi needed 

any work restrictions, correct? 
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A That's correct.  

Q There was never any physical limitation imposed on him for 

any neck related problems, correct? 

A Correct.  

Q Never any treatment plan for neck -- alleged neck symptoms, 

correct? 

A Yes.  

Q Never any recommendations or for him to lifting restrictions, 

workplace restrictions, disability, time off work, nothing like that before 

this, correct? 

A Yes.  

Q After this accident there was time off, he was -- there was 

workplace restriction imposed upon him, right? 

A Well --  

Q After this collusion. 

A I think the question's vague as to time.  What -- like after --  

Q For a year, more than a year. 

A Well, afterward there are no restrictions after the accident.  

There were several notes that say no work restrictions. 

Q I thought there --  

A But at a later time yes.  Restrictions then were imposed, but 

for some point --  

Q They took him off work for the first couple of weeks, right?  

There's workplace restrictions that don't go to work. 

A There are other notes that --  
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Q I'm only asking right after the accident --  

A Well, you didn't say that.  That's why I asked.  It was vague 

as to time.  So there are times after the accident where there are notes 

that say there are no work restrictions.  So I'm just asking you what 

timeframe are you asking me to answer the question with? 

Q Well, Doc, none of the records in any -- from Southwest 

Medical document any limitations in Mr. Yahyavi's life, correct? 

A And now we're talking before the accident because yeah. 

Q Correct, before. 

A Southwest was all before.  Yeah.  I agree with you. 

Q No work -- no activities of daily living limitations, right? 

A I've already agreed with you sir. 

Q All right.  He was skiing, working full-time? 

A Yeah.  He had -- in fact he had an accident going skiing. 

Q Right.  So he's functionally doing well, right? 

A There are no work restrictions, I agree. 

Q And things change after this collision, right, for him? 

A There are changes that occurred, yes.  After the surgery too. 

Q Okay.  

MR. PRINCE:  Thank you, Your Honor.  No additional 

questions. 

THE COURT:  Redirect. 

MR. PRINCE:  Oh, you know what?  I just need to finish up 

one area. 

BY MR. PRINCE:   
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A Well, we know it's degenerative spine disease, which 

includes degenerative disc -- 

Q Uh-huh. 

A -- osteophytes, you know, et cetera. 

Q Those are things you see on x-rays? 

A Facet hypertrophy.  So, I mean I don't know of those three 

things or multiple things that are ingulfed in degenerative cervical spine 

disease or cervical spondylosis, what exactly it was, then I would agree 

with you, sir. 

Q But it also could be a muscular issue, right? 

A It could have been. 

Q Yeah. 

A That means he had a muscular issue for several years.  It's a 

little unusual. 

Q Well, you're saying he had a muscular issue for 14 months, 

right? 

A I think he had -- 

Q That's what you're saying? 

A Sure. 

Q Yeah.  Well, I want to make sure that you're being fair.  Okay.  

When you reviewed the Southwest medical records, you -- strike that.  

Let me back up a second. 

 When you review medical records, you pull out of them what 

you think is clinically important to you, right? 

A I don't know how to answer that. 
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Q When you summarize them.  When you summarize them. 

A I review the records and I report what I think is important I 

guess. 

Q Yeah.  Yeah, yeah.  What you have here is you have this -- 

you do this thing called a medical records review, right?  You kind of do 

a chronology.  You kind of summarize the various medical records, right? 

A Yes, sir.   

Q Well, you don't do it all yourself.  You have somebody that 

helps you, yeah? 

A I have assistants. 

Q Yeah.  So you pay someone to help you do this chronology, 

right? 

A Well, I don't know anyone who works for free, but yes. 

Q Okay.  And so what you'd want to make sure is you're doing 

is you're documenting things that are accurate from the notes, right?  In 

a fair and unbiased way. 

A Yes, sir. 

Q Okay.  Do you have your December 13, 2018 report? 

A December 13th, right?   

Q Yes.   

A Yes, sir.   

Q Yes.  Okay.  Let's first look at the October 25th, 2011, your 

summary of that.  You write, patient presents complaining of neck pain 

for the last several years.  That what you write, don't you? 

A Yes. 
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Q But that's really -- that was really a -- the reason for the visit 

was for a follow up for his labs, right?  That was really the reason for the 

visit? 

A I guess, I mean -- 

Q Well, that's what the record says, right? 

A Okay. 

Q And in addition to that, let's look at the neck.  P2110 of 

Exhibit 156.  The neck exam.   Keep your report in mind.  It says that the 

findings on exam were supple with full range of motion, mild discomfort 

of palpation, no palpable muscle spasms, do you see that? 

A Yes. 

Q In your note of October 25th, 2011, you don't document that 

he has full pain free range of motion, do you, in your summary? 

A No.  A summary is not meant to be a reiteration of the 

medical records. 

Q But you didn't even pull out that significant -- that's 

significant finding.  You didn't even document that, did you? 

A I'd refer to the document.  If the reader wants to go to the 

original document, which I list, but basically, I don't think I'm 

misrepresenting anything.   

Q Right. 

A I wrote that the patient presents complaining of neck pain for 

the last several years.  I think we've highlighted that many, many times 

over. 

Q Okay. 
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A I don't think there's anything at issue. 

Q Okay.  Well, the reason for doing a medical chronology 

review is so that you can look back and look at, hey, what's medically 

significant in my analysis of these medical records that support your 

opinion, right?  

A Well -- 

Q Isn't that true?  That's one of the reasons. 

A It could be.  But let me just say, the medical record review is 

not meant to be the medical records. 

Q Right. 

A It's a review of the records.   

Q But you didn't even document that significant finding, full 

pain free range of motion, no muscle.  You don't document it in your 

report, correct?  That's a yes or no?   

A Correct.   

Q Okay, fair enough.  Now, let's go to the November 1st, 2012 

of your report.  Tell me when you're there. 

A I have it. 

Q You write down your summary of that notice, impression, 

hypertension, essential, hyper triglycerides and impaired fasting 

glucose, do you see that?  That's what you wrote? 

A Right.   

Q So that was your summary of that note, correct?   

A Sure. 

Q Okay.  Let's look at the actual record.   
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A Okay. 

Q 2106.   

MR. PRINCE:  Show me the subjective.  Subjective. 

BY MR. PRINCE:   

Q It says, 50 year old male presents to discuss lab results, 

states that he is feeling well without any physical complaints.  Do you 

see that?   

A I do.   

Q You don't document that in your summary of that note, do 

you? 

A I don't document subjective complaints almost anywhere.  I 

mean, I wrote -- 

Q Yes, you -- 

A If we go down to the bottom -- 

Q Excuse me.  Hang on. 

A -- it's going to say what it has.  You're arguing about my -- 

Q Yeah.  I'm arguing about your summary, yes. 

A -- summary, and I just explained -- 

Q Yes. 

A -- to you, this is not meant to be the medical record.  It's 

meant to be a review and that's what a review is. 

Q When you documented the October 25th, 2011 report, you 

said he has neck complaints for last several years.  You documented 

that, correct?   

A Correct.   
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Q Because that favored the Defense, right? 

A Incorrect.  He got -- 

Q Okay.  Now -- 

A -- a cervical spine x-ray that day.  Why'd he -- 

Q Well, now -- 

A So we have to understand why he got a cervical spine x-ray 

that day. 

Q Okay.   

A Okay.  So why don't I -- 

Q Let's look at -- 

A Okay.  Let's go forward.  

Q Now, when he says he's feeling well and has no physical 

complaints, you don't even document that at all and you're note, do you? 

A It's not in my medical record review. 

Q Right.  Right.  In addition to that, where it's talking about the 

musculoskeletal and neurologic exam that he has no persistent muscular 

pain, no extremity numbness or paresthesia or weakness, you don't 

document that either, do you, as part of your summary, correct? 

A No.  We're been through -- 

Q Am I correct?   

A We've been through these records.  The answer is, no.   

Q You don't document that.  So to a reader of your records, it 

would be like those things didn't exist, right? 

A That's not true.   

Q Now, one of the things that patients do is when they go to an 
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THE COURT:  Thank you.  There was no other questions, 

right?  Thank you, doctor.  You may step down. 

THE WITNESS:  Okay.  Thank you. 

[Designated testimony concludes at 3:31 p.m.] 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed the  
audio-visual recording of the proceeding in the above entitled case to the  
best of my ability.   
   
____________________________________ 
Maukele Transcribers, LLC 
Jessica B. Cahill, Transcriber, CER/CET-708 
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A.J. Kung, Esq. 

Nevada Bar No. 7052 

Brandy Brown, Esq. 

Nevada Bar No. 9987 

KUNG & BROWN 

214 South Maryland Parkway 

Las Vegas, Nevada 89101 

(702) 382-0883 Telephone 

(702) 382-2720 Facsimile 

E-Mail:ajkung@ajkunglaw.com 

 bbrown@ajkunglaw.com  

 Attorneys for Capriati Construction Corp. Inc. 

 

UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEVADA 

* * * 

 

In re: 

 

CAPRIATI CONSTRUCTION CORP. INC. 

 

Debtor. 

 

 Case No.: BK-15-15722-abl 

Chapter 11 

Hearing Date: March 21, 2018 

Hearing Time: 1:30pm 

 

MOTION FOR FINAL DECREE PURSUANT TO 11 U.S.C. § 350, RULE 3022 OF THE 

FEDERAL RULES OF BANKRUPTCY PROCEDURE AND RULE 3022 OF THE 

LOCAL RULES OF BANKRUPTCY PRACTICE OF THE UNITED STATES DISTRICT 

COURT FOR THE DISTRICT OF NEVADA 

 

 Capriati Construction Corp., Inc. the above-captioned Debtor and Debtor in possession 

(the Debtor), by and through its attorneys, KUNG & BROWN (“K&B”), files this motion (the 

“Motion”) seeking a final decree pursuant to section 350 of 11 U.S.C. § 101, et seq. (the 

“Bankruptcy Code”), Rule 3022 of the Federal Rules of Bankruptcy Procedure (“Bankruptcy 

Rules”) to request their Chapter 11 Case be closed pursuant to a final decree. In support of the 

Motion, the Debtor respectfully represents as follows: 

. . . 

 

. . . 
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JURISDICTION AND VENUE 

 

 1. This Court has jurisdiction to consider the matter pursuant to 28 U.S.C. §§ 157 

and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157 (b) venue is proper before this 

Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

 

PROCEDURAL AND FACTURAL BACKGROUND 

 2. Debtor filed a Voluntary Petition under Chapter 11 of the United States 

Bankruptcy Code, Case Number 15-15722 on October 7, 2015. Debtor continues to manage 

itself as Debtor-in-Possession. 

 3. On April 22, 2015, the Debtor filed its Third Amended Plan of Reorganization 

(the “Plan”) and its related Amended Third Amended Disclosure Statement (the “Disclosure 

Statement”). By order dated May 13 2016, the Court approved the Disclosure Statement and 

solicitation of the acceptance of the Plan. 

 4. Through the Plan, the Debtor was able to turn itself profitable. 

 5. On December 5, 2016, this Court confirmed the Plan. 

 6. In accordance with section 5.2 of the Plan, all fees payable pursuant to section 

1930 of title 28 of the United States Bankruptcy Code (the “Trustee’s Fees”), as determined by 

the Bankruptcy Court at the hearing on the Plan, were paid by the Debtors on or before the 

Effective Date. The Trustee’s Fees continued to be paid to the Office of the United States 

Trustee (“UST”) and the Debtor is current with their Trustee’s Fees. 

 

RELIEF REQUESTED 

 

 7. By this Motion, the Debtor seeks entry of a final decree that closes its Chapter 11 

Case, effective as of the date of which the Court enters such final decree. 
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APPLICABLE AUTHORITY 

 

 8. Section 350(a) of the Bankruptcy Code provides that “after an estate is fully 

administered and the Court has discharged the Trustee, the court shall close the case”. 11 U.S.C. 

§ 350(a) Rule 3022 of the Bankruptcy Rules, pursuant to which section 350 is implemented, 

provides that “[a]fter an estate is fully administered in a Chapter 11 reorganization case, the 

Court, on its own motion of a party in interest, shall enter a final decree closing the case”. Fed. 

R. Bank. P. 3022. 

 9. The Bankruptcy Code fails to define “fully administered”. The Courts however, 

have looked to the following factors in deciding whether a final decree shall be issued: 

• Whether the order confirming the plan had become final; 

• Whether deposits required by the plan have been distributed; 

• Whether the property proposed by the plan to be transferred has been 

transferred; 

• Whether the Debtor of the successor of the Debtor under the plan has assumed 

the business of the management of the property dealt with by the plan; 

• Whether payments under the plan have been commenced; and 

• Whether all motions, contested matters, and adversary proceedings have been 

resolved. 

1991 Advisory Comm. Note to Fed. R. Bankr. P. 3022 (the “Advisory Committee Note”). 

 10. Although Courts should apply and weigh the factors set forth by the Advisory 

Committee Note no one factor is dispositive. See, In Re Kliegl Bros., 238 B.R. 531 (Bankr. 

E.D.N.Y. 1999); and In Re JMP-Newcor Intern., Inc., 225 B.R. 462 (Bankr. N.D. Ill. 1998). 

Rather, the six factors act as mere guidelines to aid a court in its determination. See, In Re Mold 

Makers, Inc., 124 B.R. 766 (Bankr. N.D. Ill. 1990). Such a fluid formula has produced widely 
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varying results. “At one extreme, and estate could be fully administered, when a Chapter 11 Plan 

is confirmed and the estate is dissolved... [a]t the other extreme, an estate could be fully 

administered when all that is called under a plan occurs”. Id.at 768. 

 11. In this case, a final decree, as requested herein, is appropriate in the Debtor’s 

Chapter 11 Case. 

 12. The Confirmation Order is final and non-appealable. The Plan has been 

substantially consummated and the Debtor continues making payments under the Plan. 

(Moreover, all pending Motions are resolved, and there are no pending motions, or contested 

matters. There is a pending Adversary (16-01037-abl). However, pursuant to In Re Valence 

Technology, Inc., No. 12-11580 (Bankr. W.D. Tex. 10/17/14) an Adversary can be pending 

while a final decree is entered. Accordingly, the right of Creditors will not be adversely affected 

by the closing of the Debtor’s Chapter 11 Case).  

 13. Furthermore, the Debtor is incurring Trustee’s Fees and will continue to incur 

such fees until their Chapter 11 Case is closed. Absent of an order closing the Debtor’s Chapter 

11 Case, the Debtor will be forced to incur the substantial and ongoing burden of paying 

Quarterly Fees to the United States Trustee. Entry of the final decree requested herein will avoid 

the considerable administrative costs and expense associated with maintaining the Debtor’s 

Chapter 11 Plan. 

. . . 

 

. . . 

 

. . . 

 

. . . 

 

. . . 

 

. . . 
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CONCLUSION 

 WHEREFORE, based on the foregoing, the Debtor respectfully requests that the Court 

Grant Debtor’s Motion. 

 

DATED this 6th day of February, 2018. 

 

     

    KUNG & BROWN 

      

By:   /s/ Brandy Brown, Esq.___________ 

A.J. Kung, Esq. 

Nevada Bar No. 7052 

Brandy Brown, Esq. 

Nevada Bar No. 9987 

 214 South Maryland Parkway 

Las Vegas, Nevada 89101 

       Attorneys for Capriati Construction  

       Corp. Inc. 
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FORENSIC VOCATIONAL EVALUATION 8z LIFE CARE PLAN 
REBUTTAL 

YAHYAVI. Bahram vs. Capriati Construction Corp. lnc. 

Date of Report 
7/27/18 

Prepared by 

Edward L. Bennett, M.A.. C.R.C., C.D.M.S. 
Diplomats. American Board of Vocational Expens 

COAST REHABILITATION SERVICES, INC.
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IV. Eamings 
V. Transferability of Skills 
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VII. Functional 
VIII. Present Vocational Potential, Occupational Receptivity, and Earnings Capacity 

Taking Into Consideration Current 
IX. Vocational Potential with Training Enhancement
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It 
rs 
,. easy 

1. 

Coast Rehabilitation Services. Inc. 
Mall all correspondence to the Santa Barbara office 
I 5290 Overpass Road. Suite 118, Santa Barbara. CA 93111 - (B05) S92-1823 
- Fax (B05) 692-1827 - EIMHIII inIc\QooasIrehabservicesinc.C0m 

FORENSIC VOCATIONAL EVALUATION 81 LIFE CARE PLAN REBUTTAL 

RE 
COURT VENUE 
COURT CASE NO. 
DATE OF ALLEGED INCIDENT 

OCCUPATION PRE-/POST-DOI 
DATE STOPPED WORK POST-DO1 
PERIOD OF WORK POST-DO1 
DATE APPLIED FOR SS1 
ONSET DATE OF SS1 DISABILITY 
TIME ELAPSED SINCE D01 

DATE OF REPORT 

Reason for Referral 

2 YAHYAV1, Bahram vs. Capriati Construction Corp. Inc. 
1 Clark County Superior Court, State ofNevada 
2 A-15-718689 
1 6/ 1 9/ I 3 

1 Automobile Sales Representative/Manager 
1 Per PIGIHIWS Experlsi 9/ I6 (3/Z6/I8 Dr. Oliveri) 

Per SSA Recardsz 1 1/ I6. 
7/8/13 -11/16(3.3 years) 
3/1 0/ I 7 
I 1/1/16 (3/30/I 7 Pk SS1 Application) 
5.1 years 

7/27/18 

The tile of Bahram Yahyavi was referred to the office of Coast Rehabilitation Services by Mark Brown, 
Esq._ ofthe Law Offices ofEric R. Larsen, initially via the phone on 5/1 1/18. 

The purpose of the initial referral was for this oliice to perfonn a Preliminary Forensic Vocational 
Evaluation 8L Life Care Plan Rebuttal. 

The preliminary evaluation was based upon review of the record as provided at that time, this counselorls 
file reviews 1-6, as followsz 

1) S/3/16 Deposition of Plaintiff(received 7/2/18) 
2) 1/17/18 Designation ofExpert Witnesses (received 7/2/I8) 
3) 6/7/18 Plaintiffs Expert Disclosures Sr Supplemental Pre-Trial Disclosures (received 7/2/18) 
4) 6/16/18 Plaintiffs Response to Defendantls Requests for Production, Set 3 (received 7/2/18) 
5) 6/1 1/18 Plaintiffs Response to Defendantls Requests for Production, Set 4 (received 7/2/18) 
6) Records of Kevin Kirkendal (received 7/24/18).
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Forensic Vocational Evaluation 81 Life Care Plan Rebuttal 
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Summag of This Counselorls Prelimingg Report 

ln the preliminary report. based upon functional limitations imposed bv 8 phvsicians as reviewed bv this 
counselor as of date of re ort submission the following opinions/conclusions were indicatedz 

With Respect to the Vocational Evuluationi 

- With regard to the work classifications of positions plaintiff had performed in the past. Sales 
Manager is considered bsedentag work and Automobile Salesperson is considered Pkg 
work. 

- Plaintiffs pre-incident educational achievement prepared him for bsedentary work. 
- Based on restrictions imposed by treaters and defense forensic medical experts. plaintiff is Fable 

to continue to perform same or similar duties, with or without reasonable accommodations. 

With Respect to the Lile Care Plan- 

- Both defense forensic medical experts, Dr. Tung and Dr. Herr, have indicated that Vno additional 
medical treatment is necessarv as a result of this instant case. 

Reason for Re-Referral 

Subsequent to submission ofthis eounselorls Preliminary Forensic Vocational Evaluation 84 Life Care 
Plan Rebuttal. this counselor was requested to provide further comments or rebuttals of various experts. 
opinions and/or conclusions based upon review of additional material received, as f0iiOWS1 

l) 5/21/l 8 Vocational Assessmenti-Mr. lra Spector, including Mr. Spectorls review of medical reports 
not previously reviewed by this counselor, which outline additional functional limitations (as 

discussed in more detail in the Functional Limitations section ofthis report). The additional reports 
reviewed by Mr. Spector consist of the followingz 

--6/ 19/ I3 Dr. Callaway 
--9/24/l3 Dr. Miao 
--l l/l l/I3 Dr. Perry 
--l/9/I4 Dr. Miao 
--l/10/I4 Smith PT 
--6/9/I4 Dr. Miao 
--6/25/I4 Dr. Miao 
-47/7/l4 Smith PT 
--8/l9/14 Dr. Miao 
--3/26/18 Dr. Oliveri 

This counselorls opinions and/or conclusions based on all records provided to date are as follows.
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I. Vitals 

ommpnwp 

Date ofbirthz 12/21/61 
. Place of birthc Tehran, Iran 
. Age at D012 51.45 years 

Current ager 56.56 years 
. Marital statusz Married 

Childrenz 4 children 
. Educational achievementz --1979 high school graduation. 

--1983, Bachelorls in Business Administration 
--2004, Masterls in International Business 

I1. Household-Related Chores 8t Duties 

A. Per Plaintiffs Experts 

l. 5/Z3/18 Report by Terrence Clauretie Ph.D. 

Mr. Clauretie undertook a statistical analysis of plaintiffs loss of ability to 
perfom household duties. 

Utilizing the American Time Use Survey 1ATUS) and relying upon the report bv 
plaintiffs expert Mr. Specter he opined that as a conservative estimate, plaintiff 
would perform P38.S7 minutes/dav Pless in housework because of 
Piniuries sustained in this instant case. He further indicated that the 
P present value of household services Pwith disabilitv is PS172.657, with 
the difference between the 2 tables being P594391. 

He also indicated that per Mr. Specter, plaintiff mav require about a Phalf- 
hour dailv of P outside help to do the things he can presentlv no longer do as 
a result nfgain and discomfort, suggesting that the amount per ATUS, with no 
further calculations, would equal a loss of value of P59-4,491. 

Ambiguities/lnconsistenciesz 

I) Mr. Clauretie relies upon Mr. Spector, who is not a medical provider. for 
information relative to plaintiffs functional limitations as they relate to 
performance of household-related chores and duties. 

2) Per research by this counselor relative to plaintiffs listed residence at 

112 Quail Run Road, Henderson, Nevada (in order to gain a perspective 
on the extent of household-related duties that would be required for upkeep),
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this home was Vsold as of P3/16/15 approximately P 1.75 years post- 
DOI of6/19/13. It is unclear if plaintiffwas the purchaser ofthis home in 
3/l6/15. or if he was the seller and has subsequentlv moved to another 
residence, which would be important to know in terms ofhousehold-related 
chores and duties required from a post-incident standpoint. 

Rather than relving upon bphvsicians for functional limitations. 
Mr. Clauretie had plaintiff till out a form entitled Pllifflculties with 
Household Duties 81 Services. Response categories were as followsz 1 
(prior to injury without pain), Q (prior to injury with pain), Q (after 
injury without pain). and 1 (after injury with pain). 

A review of same is confusing and conflicting, but nonetheless relies only 
upon plaintiffs bsubiective complaints ratherthan bobicctive functional 
limitations imposed by physicians. It should be pointed outthat in the past, 
when plaintiff underwent a VPhvsical Capacities Evaluation. he was 
deemed to be bunreliable. Thus, in this counselorls opinion. reliance 
gpon Pplaintiff for Vfunctional limitations is Vflawed. 

Mr. Clauretiels allegation that plaintiff would do P 38.57 minutes/day 
P less housework because ofhis injuries is in this counselorls view without 
merit, as it is P not based on objective criteria and P does not specifv the 
Pgpes ofduties he would be unable to do. 

As an example. according to ATUS, there are various classifications of 
household duties that Mr. Clauretie did not discuss. such as Inside 
Houseworkg Food Cooking 8n CleanuQ)g Pets. Home 81 Vehiclcsg 
Household Managemcntg Shogpingg Obtaining Goods 81 Servicesz and 
Traveling for Household Activities. 

Mr. Clauretiels P reliance upon Mr. Spector. who P relied upon plaintiffs 
bsubjective complaints. is Pinconsistent with the bplethora of 
objective medical records that indicate plaintiff Pcould return to his 
regular work. 

Nothing reviewed by this counselor indicates that either V Mr. Clauretie 
or P Mr. Spector gave bcredence or consideration to plaintiffs 
bpreexisting ACL injurv and Vsurgical intervention. and P functional 
limitahons as a result thereof, if any, in terms of his performance of 
household-related duties from a Ppre-incident standpoint.
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7) Nothing reviewed by this counselor indicates that P functional limitations 
have been placed upon plaintiffas a result of this instant ease that would 
P impede or impair his ahilitv to P continue to perform the various 
household-related chores and duties he performed from a P pro-incident 
standpoint. 

III. Work History 

A. Pre-Alleged Incident 

Relying upon Mr. Specter with regard to plaintiffs pre-incident work history, and 
assuming he is accurate, note the followingz 

- Mid-t980ls and 1990ls, b0wner of Alpine Automotive. a used ear lot in San 
Diego, CA. He purchased and sold vehicles out of his own dealership. 

- P2000 - 2003 or 2004, blndependent Contractor/V Automobile Broker for 
Peoplels Chevrolet in San Diego, CA. ln that capacity, he linaueed and purchased 
used cars in order to till the dealershipis lot with used oars. He eamed a El 
commission. 

- V2003 or 2004 (for -1 vear), Vlndependent Contractor/PAutomobile Broker 
for Father 8c Son Auto in National City, CA. ln that capacity, he iinanced and 
purchased used ears in order to till the dealershipls lot with used cars. He eamed a 

S500 commission. 

- P2008 - 2010. P Sales Manager for Findlev Lincoln. 
- V2010 (for onlv P3 months), PSales Manager at Towbin Dodgg and Towbin 

Prestige. 

- 12/21/10, began working for bChapman Chgsler-Jeep as an bAutomohile 
Salesgersong by P2011. he became PAutomobile Sales Manager. 

No other infomtation is provided relative to work history. 

Ambiguities/lneonsistenciesz 

It is noted that in Mr. Spectors work history. for reason unknown. there is 

Pno information provided relative to emplovment from P2004 through 2008,
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Post-Alleged Incident

l 

Z. 

Per Plaintiffs Expert/Mr. Spector 

Relying upon Mr, Spector with regard to plaintiffs post-incident work history, 
and assuming he is accurate, note the followingz 

Plaintiff initially returned to work for VChapman Chgsler-Jeep in the 
positions of PAut0mubile Sales Manager and bAutomohile Sales 
Representative. He was subsequently boffwork for V 1.5 months after his 
bl/14 ACL surgerv to the right knee. In P2014, he RTWld again for 
bChapman Chg-yslerwleep in the position of bsalcs Representative on a 
P part-time basis until P 8/16 or 9/16. when he left due to svrnptoms related 
to the subiect accident. 

He earned approximately 5160,0011 - Sl70,000 on an annual basis and received 
medical, dental, and vision insurance, as well as the compaufs matching 
participation in a 401(k). 

Per This Counselorls Research 

Per research by this counselor, plaintiffs Linkedln profile lists his employment 
from V5/18 to present (P3 monthsl as VCOuuselnr/P Advisor to DAAII 
Holding LLC. in Las Vegas, Nevada. 

Ambiguities/lnconsistenciesz 

lt is of interest to note that there is P no information provided by Mr. Spector 
in his report of P 5/21/18 relative to this particular position that bpgan in 
P S/18. Thus. he apparently did not know, did not ask, and/or was not informed 
by plaintiffofthis new position. 

This counselor reserves the right to make further comment if additional 
information is obtained relative to the current employment listed in his Linkedln 
profile.
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IV. Earnings Histog 

A. Pre-Allgged Incident 

l. Demonstrated Earnings 

H) S/21/18 Vocational Assessment/Mr. Ira Spgctor 

2008, S , 

2009. 576,733 
2010, 560,125 
201i. Q101,703 
2012. Sl56,355 

tn c \1 no as 

Average Eaminas Per This Counselorls Calculaticnsr 

Based on income reported by Mr. Spector, in the P5 unencumbered 
years prior to DOI, plaintiff demonstrated average earnings of 
PS85,160/year. lMath1 530,786 + S76,733 + 560,225 + Sl0l,703 + 
8156355 Z S425,802 + 5 Z S85.l60.401 

2. Pro-Incident Earnings Potential 

8) 5/21/18 Vocational Assessment/Mr. Ira Spector 

Mr. Specter speculates that if plaintitfhad been able to continue to work 
as an Automobile Sales Manager. he would have continued to earn at 
a capacitv that met or exceeded his 2012 (pre-incident) and 2014 
(post-incident) earnings. since he was working for a high-volume 
dealership. 

He stated that plaintiff felt very strongly that the acknowledgement he 
had received as a successful Automobile Sales Manager would have 
propelled him to higher earnings as well as promotions to a position 
such as P General Sales Manager which plaintiff apparently indicated 
produces eamings of VS200,000 to S300,000lgear. 

Lastly, Mr. Spector opined that conservatively. plaintiffs most probable 
level of earnings would have been at the P900. percentile for 

D General Sales Managers which, as certified by the Bureau of Labor 
Statistics for the Metropolitan Statistical Area ofLas Vggas/Henderson,
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is commensurate with plaintiffs demonstrated earnings of 
VSl63,650/year. 

Ambiguities/lnconsistenciesz 

1) Notwithstanding Mr. Speetorls speculations with regard to plaintiffs 
eamings potential, it should be pointed out that from a 
Vpre-incident standpoint, plaintiffs average earnings for the 
D5 unencumbered vears prior to D01 was bS85.l60, whereas 
plaintiff actual ly achieved his highest earnings P post-incident, in 

of PS178,603. 

2) Mr. Spectorls indication that P but for this case, plaintiff would 
have achieved earnings at the P90... percentile. or PSl63.650/ 
year, is P pure speculation and bcontrarv to his bdemonstrated 
earnings histog from a pre-incident standpoint, although plaintiff 
was able to demonstrate eamings above and beyond that from a post- 
incident standpoint, in 2014. 

3) Plaintiffallegedly told Mr. Specter that Chapman Chgsler-Jeep is 
one of the P highest volume dealerships in Las Vegas (apparently 
as his rationale for listing an earnings potential above and beyond his 
demonstrated eamings). Notwithstanding same. note the followings 

Research by this counselor ofthe P top 150 dealerships in the U.S. 
does P not support this contention. ln fact, P2 other dealership_s_ 
in the Las Vegas area are listed in that top 150 groupz PFinlev 
Automotive Group, ranked H223 and VFletcher Jones 
Automotive, ranked H5. (Sources 3/16/15, Automotive Newsz 
Largest Auto Retail Groups Based in the U.S., Ranked by Unit Sales 
ofNew Vehicles) 

Counselor Commentz 

Once again, Mr. Spector relies upon Pplaintiff for information 
rather than relving on an bobiective source, and the information 
relied upon is bflawed. 

4) lt is of interest to note that while Mr. Speetor alleges plaintiff 
bwould have achieved a P high level of earnings D hut for this 
instant case, per his testing, plaintiffs aptitude scores for Vverbal 
reasoning and blanguage usage were Pveg low, and his score on
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Pword knowledge was P nveragg. These test results do V not 
support the contention that he has P above-average aptitudes for 
P Sales/Management. 

b) Per Research by This Counselor 

(1) 5/l7 Bureau of Labor Statistics. Metropolitan and Non- 
Metrooolitan Area Occupational Emplovment 8a Wage Estimates 
for Las Vegas-Henderson-Paradise, Nevada 

SOC Codez I l-2031 
Job Titlez Sales Manager 

bNu earnings listed. BLS indicates that estimates have not 
been released for the above-stated geographic area. 

(2) 5/17 Bureau of Labor Statistics. Metrooolitan and Non- 
Metrooolitan Area Occunational Emolovment 84 Wane Estimates 
for Carson City, Nevada 

SOC Codez 1 1-2031 
Job Titlez Sales Manager 

Mean annual DQ145308 

(3) 5/17 Bureau of Labor Statistics. Metrooolitan and Non- 
Metronolitan Area Occupational Emolovmentk Wage Estimates 
for Reno, Nevada 

SOC Coder I I-2031 
Job Titlei Sales Manager 

Mean annual PS1l7,083 

(4) 5/17 Bureau of Labor Statistics. Metropolitan and Non- 
Metropolitan Area Occupational Emolovmentlz Wage Estimates 
for South Nevada 

SOC Codez I l-2031 
Job Titlez Sales Manager 

Mean annual PS9SQ26

AA000893



Forensic Vocational Evaluation 84 Life Care Plan Rebuttal 
REC YAHYAVL Bahram vs. Capriati Construction Corp. Inc. 
Page I0 

Averaging the aforementioned earnings equals P Sll9,405.67/year. 
llvlaths 5145,8053 + 5117.083 + 595,326 1 S358,2l7 + 3 I 5S1l9,405.671 

Ambiguities/lnconsistenciesz 

Although Mr. Spector alleges that his research of earnings ger BLS for 
General Sales Managers in the Las Vegas-Henderson geographic area 
indicated a potential earnings capacitv of 5163.650/vear. this counselor 
was unable to locate same. as indicated above. ln fact, there was 
indication that the information had not yet been gublishcd. 

B. Post-Alleged Incident 

I. Demonstrated Earnings 

5/21/I 8 Vocational Assessment/Mr. lra Sgector 

2013. S105,863 
2014, Sl78,603 
2015, S97,509 
Z0 I 6, 555,217 
2017, 55,277 

Counselor Commentz 

lt is of interest to note that Qost-incident, for calendar year PLIQQ, 
plaintiff Pmade more monev than he had ever made prior to D01. 
which does P not seem to go to the weight of inahilitv to perform his 
usual and eustomag occupation as a result of this instant case. 

In the following year, Pl, plaintiff demonstrated substantially less 
earnings of only PS97,S09. which is still bmnre than his average 
demonstrated earnings for the P 5 unencumbered vears prior to this 
instant case.
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V. 

VI. 

Transferahilig of Skills 

A. Based Ugon Educational Achievement 

-Broker 
-Banker 
-Credit Manager 
-Labor Relations Manager 
-Market Research Analyst 
-Sales Manager 

B. Based Ugon Vocational Histog 

-Owner/Operator. Automobile Used Car Dealershig 
-Automobile Broker 
-Automobile Salesperson 
-Sales Manager 
-Internet Automobile Sales 

Other. State. Private. Federal. or Third Partv Involvement 

A. Post-Allgged Incident 

l. Social Sccurig Disahilig 

a) Per Plaintiff 

(1) 

(2) 

Alleged Onset QfDisabi1i1y.- ill/I/163 Onsel Conditions 
C/aimed-I (ll) 

(c) crigpling shoulder paing (cl) crigpling knee iniuriesg (c) 
constant radiating_paing (O numbness of fingersg (g) 
inahilitv to stand or sit longer than a few minutesg (lt) 

inability to gerform regular functions of ioh. (3/30/I 7 Pit 
Application/or SS1) 

Wlaintiffs D01 is V6/19/13, which is P3 years 4.5 months 
P prior to onset of disahilig. 

4/17, SSI benefits commenced at Sl.460.70/month. (Notice 
0fA/Jprovul 0/-SS1 Benqfils)
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Comparison of Onset Conditions Claimed for SSI to lniuries lncurred in This 
Lnstant Case (6/l9/13 MVA 3 

This counselor reviewed records relative to plaintiffs Social Security 
Disability Claim. 

lt should be pointed out that this counselor has been under contract with the 
Social Security Administration since 1978. He has appeared in some 2.000 
hearings and has represented individuals in their Social Security hearings as a 
non-attorney representative in approximately 250 cases. 

With regard to plaintiffs claim for Social Security benefits as outlined above. 
please note the following with regard to the various onset conditions he is 
claimingz 

Relative to Comglainl of P Criggling Neck Paini 
- 6/l 9/13 C-Spine CT Scans Impressiunx PNo traumatic iniug to cervical 

spine seen. V Degenerative changes noted. 
- 9/ 16/ l3 Orthopedic Consult/Dr. Perrvi PCervical spondvlosis with 

V preexisting C6-7 autofusion. 
- l0/1/l3 C-Spine MRI/Desert Radiologyz Straightening and minimal reversal 

of normal cervical lordosis with Vmulti-level discogenic disease and 
bmultilevel degenerative changes throughout C-spineg Vmulti-facet 
arthrosis with bsevere right-sided facet arthrosis C7 to T1. 

- 11/25/13 Dr. Schitiniz Dxx Multilevel cervical disc osteophvte complexg 
multi-level cervical DDD. X-rays appear to indicate P spontaneous fusion 
at C6-7. 

- 8/26/l6 Dr. Tungz Treated at the ER of University Medical Center with 
complaints of neck gain. Patient has undergone a CT scan and MRI of the 
cervical spine depicting Pcervical spondvlosis and P degenerative 
changes are noted throughout the c-spine. The degenerative findings 
were P more likelv than not present and P preexisted the suhiect MVA 
of 6/19/13. Patient demonstrated P signs and ofsymgtom P mggnitication 
as noted in the Functional Capacity Evaluation.
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4/24/18 Dr. Oliveriz The lirst cervical MR1 obtained V 10/1/13 references 
V multilevel degenerative changes with varving levels of disc ostcophvte 
changes, mild central stenosis, and multi levels of forarninal narrowing. 
Granted, the P age-related degenerative changes identiticd would 
boccur over manulears and P predated the subject accident. 

Relative 10 Comglainl 01 P Criggling Back Paine 
6/l 9/13 Las Veaas Fire 8L Rescuez PNo discussion of back pain is an issue. 
8/26/l6 Dr. Tungi Patient Pdenies anv Vmid back or Plow back pain. 

4/24/18 Dr. Oliveriz Present compluintss VNo discussion of back gain as 
an issue. Dxr Lumbar sgine gain Presolved. L-Spine Exams Inspection 
reveals normal lumbar lnrdosis without scars. deformitv_, or 
abnormalities. No tenderness. No spasms to palpitation. Special Testing.- 
Straight leg raising negative in sitting and Iving_positions. 

Relative 10 Complaint of P Crigpling Shoulder Puini 

8/26/16 Dr. Tungz Currenl Symp/omss PNo discussion of Pshoulder gain 
as an issue, other than as related to the cervical spine. Dxs V No discussion 
of Vshuulder iniug or gain is an issue. 

4/Z4/18 Dr. Oliveric VNo discussion of bshoulder iniurv or pain as an 
issue. Prujec/edFulure Medical Cares bNo groieeted future medical care 
for Vshouldcrs as an issue. 

PNo imaging studies conducted of the bshoulder, i.e.. plane x-rays, 
MRI. or CT scans. 

Relative to Comgluint of Criggling Knee Inlugi 

6/19/13 ER Record/Dr. Parkerz Dxy bNo mention of Pknee iniurv. 
l2/l0/13 Right Knee MRI/Desert Radiologi Findings consistent with 
bchronic ACL tear with subsequent bscarring along intercundylar 
notchg peripheral vertical tear of the posterior hom of the medial meniscus 
extending to the posterior body segments known to be associated with 
Pchronic ACL tear.
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l/7/ I 4 Dr. Miao/Desert Onhopedic Centerz Pre-Op Dxs V Right knee ACL 
tlg Plans Right knee arthroseopy. 

1/9/I4 Dr. Miao/Institute of Orthopedic Surgegz Right knee arthroscopic- 
assisted ACL reconstructiong ATT allograhg arthroscopic partial medial 
meniscectomy. 

1/l0/14 Jared Mar-asco PT1 Dxs (I) splaying of cmciate ligamentq (2)_joint 
pain lett leg. Plans PT treatments to right knee. 

2/4/14 Dr. Miaoz Post-op visit. Knee pain 4/ I 0. Perfumed injection into right 
knee. 

8/19/14 Dr. Miaoz Continuous clicking and pain with sports and activities. 
Has a hard time walkingg canlt squat or kneel down. 

8/26/l6 Dr. Tungz Current Symptoms-J bNo comglainls of Vknee gain. 
Pusl Surgicals Right knee arthroscopy. 

9/7/16 Dr. Herr/Orthopedisti bTear of ACL sustained on 6/l9/13 has 
V not been documented in medical records which l reviewed regarding the 
patient. l believe to a reasonable degree of medical probability that plaintiff 
did P not sustain a traumatic tear of the anterior cruciate ligament ACL 
of his right knee as n result of the 6/19/13 incident. On P6/24/13 
(V5 days post-D01 , Dr. Callaway documented an Vanterior posterior 
drawer test of the right knee as bnegative. This was to test the 
D integritv of the ACL. A P negative test indicates that the ligament is 
Viutact. Therefore, Pas of the date of that exam of the right knee by 
Dr. Callaway, the bright knee ligament was bnormal. At worst. 
assuming an injury was sustained as a result of this instant case, it would 
likely be a contusion to the anterior aspect of right knee. Additional 
Raliunale jbr Opinions and Observations-r See pages 2-6 of the doctorls 
report. Summarys Assuming_plaiutitT sustained an iniurv to the P right 
knee on P6/19/13 but worst I believe to a Vrensunable degree of 
medical probabilig that it would have been limited to a P contusion to the 
anterior aspect of the right knee. 

6/20/17 Dr. Brennanz Experiencing D mild to severe right knee pain that is 
it-reguent.
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4/24/ l8 Dr. Oliveriz Current Cumplaintxx Intermittent right knee pain. 
Dxs Right knee anterior cruciate ligament tear status post ACL reconstruction 
with allograft and partial medial meniscectomy on l/9/l4. 
V C au.ratinn.- V Deferred. V Preexisting Condilionss P Remote historv of 

1mpairmenlRaIing.- 40/0 for the right knee. 

5/2l/18 Vocational Assessment/lra S ectorz Subjective Complaints.- 
Plainrif alleges Pbalance problems part-ienlarlv when his right knee 
becomes weakenedz it clicks and pops. bStair climbing is particularlv 
difficult in that regard. Average daily gain in his bright knee over a 
weekls time ranges from P3-4/103 Vat worst 6-7/10. VRight knee pain 
is worse in Vcolder weather and when he performs Pwalking or 
Vstanding. 

Relative lo Comglainl 01 PFinger Numbness- 

l/30/l 4 EMG-NCV/Dr. Germinz Impressioni P Moderate to severe P CTS 
in left upper extremig. No evidence otiCTS on right. Moderate to severe 
ulnar neuropathy at the elbow on the right. No evidence ofulnar neuropathy 
at the elbow on the leli. Needle exam deferred due to inability ofpatient to 
wait for test. Will perform at a followvup visit. 

2/4/I4 EMG-NCV/Dr. Gemiini PModerate to severe PCTS on the left. 
Moderate to severe ulnar neuropathy at thc elbow on the right. No evidence 
of ulnar neuropathy at the elbow on the left. 

8/26/l6 Dr. Tungi Nerve conduction and EMG studies were absent ofany 
cervical radiculopathy although Pgositive for carpal tunnel syndrome on 
the left. Patient has occasional symptoms involving the left arm which can 
involve the third, fourth, and filth lingers ofthe lelt hand. Patient denies right 
arm symptoms. 

5/l5/17 Dr. Suz Symptoms include Vnumbness in Pbilateral upper 
extremitv, Vweakness in Pbilateral ugper extremities. 

6/ I6/1 7 Dr. SUI Pain radiates into bbilateral upper extremities and into 
P 4m and Sm digits. This is a P chronic and bworsening complaint. 
8/22/ l 7 Dr. SUI VNumbness in P bilateral upper extremities. Pwenkness 
in bbilnteral upper extremities. bworsening factors include 
D movement. P reaching, P bending, P twisting, and P lifting activities.
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VII. 

- l0/5/l7 Dr. Dixit./Neurology Center of Nevadac EMG-NCV of upper 
extremities shows Pbilateral median nerve sensorv neuropathy. bmild 
demvelinating left ulnar nerve sensorv neuropathy. P mild ameliorating 
nerve sensorv neuropathy, bmild demvclinating right radial nerve 
motor neuropathy, and bmild axonal issues. 

- 4/24/l8 Dr. Oliverir PGrig strength per Jamar is bleft 30/33/30 lbsg 
bright 93/94/93 lbs. Patient experiences Vleft uggcr extremig Pgain 
and Vnumbness and has bsevere pain radiating into the Pleft ulgper 
extremity with Pnumbness and tingling_primarilv in the Pita. and Sm 
digits of the Vleft hand. 

Counselor Commentz 

l) On V11/1/16 (P3 vears 4.5 months boost-D01 of 6/19/131. plaintiff 
applied for Social Seeuritv Disability alleging Vvarious onset conditions 
which. per review of records, were Vnot iniuries related to this instant 
ease, i.e. to the PC-spine, PL-spine, bshonlder. and Pknee. 

Thus, plaintiffaehieved Vdisabilitv status under Social Sccu ritv criteria 
as a result of Pconditions that do Pnot appear to be related to this 
instant case. 

2) An issue that is Pnot mentioned in his Social Seeuritv Disability 
application and is bnot related to this instant case is Vhigh blood 
pressure for which plaintiff had been taken P off work as of P 11/11/13. 

Functional Limitations 

Above and beyond Vfunctional limitations as listed in this counselorls P preliminarv report 
(attached as Exhibit A), a subsequent review of records indicates Padditional functional 
limitations as followsc 

A. Pre-Alleged Incident 

I. 6/19/I3 Dr. Callawayz This report notes a P2001 surgeg to the Pleft knee 
ACL as a result ofan PMVA in 1998. 
Ambiguities/Inconsistenciesz 

Although plaintiff P denied anv residual svmptoms after the P2001 left 
ACL surgeg. Mr. Specter V failed to seek any objective information relative
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to limitations imposed as a result of this pre-incident ACL repair as an issue. 
It has been this counselorls experience that limitations are usually imposed 
because this is such a severe injury. 

B. Post-Alleged Incident 

2

3 

4

S 

6. 

Patient seen fora P new problem and presents for evaluation 
of the Vright knee. Alter a work-related injury on 6/19/13. his right knee 
symptoms have been present for 3 months, due to his right knee allegedly 
hitting the dashboard. He may RTW without restrictions relative to the right 
knee. 

ll/1 1/l3 Dr. Pegc Patient states he has been taken off work due to bhigh 
blood pressure. This implies that his high blood pressure is related to the 
gatientls gain symptoms. For now, he should remain on limited-dug 
restrictions. 

l/9/14 Dr. Miaoz Right knee arthroscopic-assisted ACL rcconstructionz ATT 
allogratig arthroscopic partial medial meniscectomy. 

l/l0/14 Smith PTI Discusses P right knee surgery including ACL repair and 
meniscectomv. He has lost motion and stiffness to a moderate degree and 
weakness to a moderate degree. He is P unable to work due to this Ii right 
kneel iniurv. He is P unable to perform P balancing on the involved leg and 
V unable to perform Vsquatting bilaterallvg P unable to bwalk more than 
a P guarter-mile. 
Counselor Commentc 

Records do bnot indicate an iniugy to the bright knee as a result of this 
instant case. and thus his difiieulties and restrictions as indicated by the 
physical therapist are Pnot related to this instant case and have a 
Vsubstantial bearing on plaintiffs babilitv to work and/or Pile for and 
obtain Social Securig henelits. 

6/9/I4 Dr. Miaoz Released to work as of P6/9/14 with Vno lifting over 
P25 lbs and Pno pushing or pulling over P50 lbs. 

6/25/l 4 Dr. Miaoz Patient is V24 weeks status post P right knee arthroscopl 
and DACL reconstruction. He bmav RTW bwithout restrictions.
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7/7/I4 Smith PTI He is Vindependent although Vwith diflicultxj, and is 

working Vfulltime. His chiefcomplaint is gain rated V2/10 in the Vright 
kneel. He has V lost motion and V stiffness to a slight degree and Vweakness 
to a slight degree 

8/l9/14 Dr. Miaoz Patient is V28 weeks status post V right knee surgery. 
Continues to have clicking and pain with activities. Has a V hard time walkingg 
V eanlt sguat or kneel. He is V on his feet all day long and is in pain. He may VRTW V full dug, with V no restrictions. 
Ambiguilies/lnconsistenciesi 

Although Dr. Miao indicates that plaintiff has a Vhard time walking and 
Vcanlt sguat or kneel, he nonetheless releases plaintiff to VRTW full dug 
and provides Vno functional limitations, for reason and agenda unknown. 

3/26/18 Dr. Oliveriz Patient has worked as an Auto Salesperson and Manager 
at Chapmanls since Z010. He returned to work one week post-incident and 
worked through 7/13. He Vguit because he savs the Vsitting was causing 
increased Vneck and Vugper back pain. About Va month later, he 
V returned to work V part-time in Auto Sales at a V different location for a 
Vfew months. until he underwent Vknee surgerv in V 1/14. Alter his knee 
surgery. he Vreturned to work but continued to have Vdifticultv with 
Vsitting due to Vneck and Vugpcr buck pain. He worked until about 
V9/16 when he states he Vcould no longer tolerate it He is Vin the process 
of applying for VSocial Security Disabilig. Reslricrionsi When l performed 
my impaimient evaluation on 4/23/15, I noted on page 8 ofmy report that per a 
V right knee MRI. the radiologist considered the VACL tear to be V chronic 
but noted that this was Vstill being treated as part of the initial Vindustrial 

Since that time, l acknowledged that the record review and report of 
opinion of Dr. Herr reviewed the deposition of treating orthopedic surgeon 
VDr. Miao, who does Vnot appear to relate the VACL tear to the 
Vsubiect accident. l Vdefer to the Vorthopedie surgeon on anv and all 
issues with respect to the medical Vcausation of the Vright ACL tear. 
Work Cupoci/y/Disubilitys l do acknowledge the Vinvalid Functional Cagacitv 
Evaluation in conjunction with his workerts compensation industrial treatment. 
lt is my opinion that an V invalid Functional Capacity Evaluation and testing 
should Vnot be equated to an individual who is somehow feigning their 
complaints or iniuries. The validity ofa Functional Capacity Evaluation is set 
up to identify inconsistencies with grip testing and lilting which can and do occur 
in the population of patients who continue to have unresolved pain complaints 
and diagnoses that have not undergone definitive treatments such as plaintiff.
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Furthermore, l do not see the invalid Functional Capacity Evaluation as negative. 
I understand that the type of work the patient performs would be expected to be 
in a sedentary to light physical capacity category. I would expect him. from a 
medical perspective, to have significant difficulties in performing 6.illtime work. 
The fact that he returned to work alter his knee surgery until approximately 9/ l 6 
speaks to his level of determination. It also speaks to the worsening of his 
condition. In my opinion. missed work time has been reasonably medically 
explained based upon the cervical spine injury. It is possible he will have some 
further improvement in his condition where he can retum to some type of gainful 
employment. However, mv oreliminarv opinion is 2 scenariosz (I) He will 
remain sedentarv with permanent and total disabilitv_going forward on 
permanent basisg or (2) he will improve somewhat to the point where he can 
return to sedentarv or light phvsical demands categorv of work on a part- 
time basis. The total time period necessary for determination would be another 
3 months. I would be happy to see him thereatter. 

Ambiguities/lnconsistenciesz 

In the past, on other cases, this counselor has known Dr. Oliveri to 
brecommend and brelv upon Functional Capacitv Evaluations, but for 
reason unknown, in this case he Pdoes not relv upon same and considers it to 
be binvalid. 

Per this counselorls research, according to a I/18/13 Functional Capacities 
Evaluation post bv Rob Wolinski. P.T.. Kellv Hawkins Phvsical Therapy. 
who oversees a dozen functional capacity evals lFCEls1 each week as requested 
by physicians and adjustor in administering Nevada workers. compensation 
claims, even when it is bohvious to a treating doctor that the worker 
bcannot return to his old occupation, the doctor bmav want a functional 
capacities eval so that the bvocational counselor knows the kind of 
Vretraining programs that one can develop. When asked how one 
determines whether an PFCE is valid or not, Mr. Wolinski indicated that 
about P300/a of the evaluations hc does each week are binvalid. He states 
that an iniured worker must pass P 700/0 of the validitv criteria built into the Q in order to have a valid test. The validity criteria tells the evaluation 
whether the worker is P honestlv trving his best to do the various phvsieal 
tasks reg uired during the evaluation. The validity criteria was developed over 
many years from several sources. FCE results are sent to treating physicians 
for a statement of permanent work restrictions. V Most phvsicians P do relv 
up FCE results.
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Mr. Wolinski states that an invalid FCE can cause serious problems for an 
iniured worker, for a treating doctor who reviews an invalid FCE report may 
now believe that the patient is trying to fake a more serious injury. 
P Most doctors release the patient to P full dutv Pwithout anv restrictions 
when they see an Vinvalid FCE result. 

5/21/18 Vocational Assessment/Mr. Spector 

With regard to post-incident functional impairments, Mr. Spector indicates in 
his report that as of P4/Z3/18, plaintiff experienced a Pnew and additional 
problem with his Pleft shoulder for which he saw Dr. Shannon. At that time, 
the condition was Vworsening. Dr. Shannon made a new diagnosis of 
neurapraxia and had plaintili under iniections. The doctor noted that it is 

bvcrv_possible he will have to undergo Pshoulder surgery in the future if 
inicctions do not work. This could lead to Vparalvsis of his left arm. 
llt should be noted that the aforementioned information is apparently third-party. 
provided by plaintilT.1 Based upon the aforementioned, Mr. Spector concluded 
that as it stands at this point. it appears that plaintiff does P not have the 
bphvsieal integritv to comfortablv balternate between Vsitting and 
Pstanding due to the unrelenting pain he is currently experiencing based on a 
neurapraxia flare-up and other symptoms he is facing. Thus, unfortunately. 
VDr. Oliverils scenario tall is bmost probably accurate. 

From a vocational perspective, Mr. Spector alleged that physicians are under 
pressure from insurers tn release workers to work quicklv. and opincs that 
plaintiff was ion occasion released to RTW on a V premature basis. V prior 
to a bfull medical work-up of Pall bodv_parts that he had complained 
about. 

Lastly, Mr. Spector indicates that as of plaintiff has been accepted hv 
the Social Securitv Administration as being totally disabled and eligible for 
Social Securig benefits. Mr. Spector indicates that plaintiff received benefits 
after his first reguest and it is his understanding that the Social Securig 
Administration reviews medical testimonv and full medical records in order 
to make such a determination. 

Counselor Commentz 

l) Although Dr. Oliveri indicates that the Pt-imc plaintiff missed from work 
can be explained by his Pcervical spine iniupv_, he also indicates that 
plaintiff had a Pchronic knee iniug which Preguired surgeg and was 
V not related to this instant case. Thus, Vat least part ofthe missed time
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from work is bnot related to the cervical spine iniurv allegedly 
sustained in this instant case. 

It is of interest to note that Dr. Oliveri, in the past, has P never restricted 
plaintiff from benggging in work as an issue, nor Prcstricted him to 
P part-time work, other than P after he had discontinued work activities 
and bggplied for Social Security Disability with P multiple onset 
conditions, P manv ofwhich are Pnot related to this instant case. 

It should also be pointed out that on ill/1 l/13, Dr. Peg indicated that 
plaintiffshould be kept on Plimited dug restnlct-ions, noting that he had 
been in the ER a few times since his last visit and had been taken 
Voff work due to P high blood pressure. 

Notwithstanding the P8 doctors who have imposed restrictions, 
Mr. Specter opines that plaintitT is P unable to return to the labor force. 
Although Mr. Spector feels that plaintiff does bnur have the ability to 
withstand ifulltime, gainful employment, it is this COuns0l0H5 view based 
upon review of records that plaintiffs condition has in fact P medically 
improved to the point where he bcan perform P part-time worle which 
is Pin line with Dr. Oliverils scenario 82. 

For reasons unknown, Mr. Specter relies Vonly on Dr. Oliveri and iots_s 
Pnot give consideration to the Ppreponderance of evidence which 
indicates that plaintiff. overall. from a bfunetional smndpoint, 
his capable of returning to work and in fact has Pdemonstrated the 
abilitv to work for a period of P33 vears post-incident. 
Mr. Specter has rendered au opinion that is P not based upon the facts of 
this case, i.e., that Pphvsicians are under pressure from insurers to 
P release workers to work guiclily. thus violating their ethical requirements 
in these types of administrative proceedings within the Nevada workersl 
compensation system. This counselor gives blittle credence to the 
aforementioned opinion. 

Although Mr. Specter comments that the Social Security Administration has 
deemed plaintiffto be totally disabled. he does bnot discuss the P multiple 
onset conditions that plaintiff asserts in his Social Security Disability 
application, Pmanv ofwhieh are bnot related to this instant case (i.e.. 
PC-spine. PL-spine, bshoulder. and Vkneeg as well as bhigh blood 
pressure as an issue), and many ofwhich Mr. Spector has documented in his
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VIII. 

IX. 

X. 

XI. 

report. Please see the Other, State, Private, Federal or Third-Party 
Involvement section ofthis report relative to this particular issue. 

Present Vocational Potential. Occupational Receptivitv_, and Earnings Capacity, Taking 
into Consideration Current Seguelae 

A. Vocational Potential 

In this counselorls view, nothing precludes plaintiff from retuming to his usual and 
customary occupation ofAutomobile Sales Representative/Manager. 

B. Occupational Receptivig 

As demonstrated. 

C. Earning Capacig 

As demonstrated. 

Vocational Potential with Training Enhancement 

Not necessary. 

Life Care Plan 

Based upon contacts with defense forensic medical experts, this counselor is still of the opinion 
that there are Pno future medical needs based on this instant case. 

Loss of Earnings 

According to Mr. Spector, plaintiff was Puff work for a period of V1.5 months after his 
V1/14 ACL suggeg to the right knee. Because this is Vnot related to this instant case. 
it does V not appear to relate to loss of earnings as an issue. 
Furthermore. Mr. Spector indicated that plaintiff worked on a P part-time basis after his knee 
surgeg (thus from approximately Pmid_2/14 to P8/16 or 9/16), but it is bunclear lfhis 
Ppart-time emplovment was due to Piniuries alleged in this instant case or due to 
problems with Vother body_parts that plaintiff claimed in his P Social Securitv Disability 
application. Thus. once again, it is bunclear ifthis is a Floss of earnings related to this 
instant ease.
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Additionally, it is this counselorls view, based upon the bgregonderance of functional 
limitations imposed. that alter plaintiff left his employment as of8/l6 or 9/16, he would suffer 
inn loss of earnings because he is Pnot disabled from his usual and customarv_position 
Pas a result of this instant case. 

Lastly, it appears from plaintiffs Linkedln profile that from P5/18 to present he has been a 
bCounselor/PAdvisor to AAII Holding LLC in Las Vegas, Nevada, and Vadditional 
information is needed relative to Pearnings from that venture if there is a claim for loss of 
earnings beyond 9/l6. 

Report submitted byz 

Edward L. Bennett, M.A. 
Certified Rehabilitation Counselor 
Certified Disability Management Specialist 
Diplomate, American Board of Vocational Experts 

ELBtck 

Attachmentsz Exhibit A Functional Limitations as Listed in This Counselorls Preliminary Report 
(pages 2-3)
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LIlrbbJg\)_- 

. 5/3/16 Deposition of Bahrain Yahyavi 
1/17/18 Designation oflixpert Witness 

. 6/7/I 8 Plaintiffs Expert Disclosure and Supplemental Pre-Trial Disclosures 
6/16/18 Plaintiffs Responses to Defendantis Third Set of Request for Document Production 

. 6/22/18 Plaintiffs Responses to Defendantls Fourth Set of Request for Document Production 

1. Preliminary opinion Vocational 

Nothing precludes plaintiff from retuming to usual and customary occupation 

Rationale for opinion 

7/2/13 Dr. Shah, evaluated 6/25/13 and due to condition will be unable to retum to work until 7/15/13 

7/8/13 to 7/18/13 Dr. Klausner, may retum to modified duty as of7/8/13 to 7/18/13. should wear a collar 
while at work 

7/8/l3Dr. Goodstein, PAC., released modified duty from 7 /8/13, work restrictionsand need to wear 
collar while at work 

7/15/I 3 Dr. Shah, patient currently employed as sales manager 

7/18/13 Dr. Klausner, may retum to full Duty as of7/18/13 

9/24/13 Dr. Miao. may retum to work without restrictions with his knee 

1 1/11/13 Dr. Perry. neurology evaluation, 1 will keep him with limited duty restrictions, has been off 
work due to high blood pressure 

6/9/14 Dr. Miao released to work with lilting restrictions of2S lb and pushing and pulling limited to S0 lb 

6/24/14 can return to work without restrictions 

8/11/14 Dr. Perry, weight lilting only up to 25 lb and pushing pulling limit 25 lb 

8/19/14 Dr. Miao. patient may retum to full duty without restrictions 

9/22/ 14 Dr. Pen-y, will continue to work full Duty, and restrictions lilting up to 30 lb pushing pulling 
limited to 60 lb 

1 1/10/14 Dr. Perry as far as employment welve discussed the option of fitnctional capacity evaluation, the 
patient knows his job is Auto Sales and itls not too physically demanding for the most partg what is

AA000909



Preliminary Forensic Vocational EvaluationfLife Care Plan Rebuttal 
REz Bahram Yahyavi vs. Capriati Construction Corp. Inc. 
Page 3 

disabling working greater than 6 to 8 hoursg in the interim will keep him on physical activity restrictions 

l2/3/l4 Dr. Fisher indicates status work light duty 

2/ l l/15 Dr. Fisher, work status light duty 

4/1/l5 Dr. Fisher, work status light duty 

4/8/l5 Dr. Fisher, work status full Duty 

8/26/ l6 forensic independent medical evaluation Dr. Tung, is not disabled from work 

9/7/16 defense forensic Dri Herr, OrthopedisL indicated that his right kneejoint injury would have been 
limited to a contusion to the anterior aspect of the right knee 

Counseloris commentz The positions that the plaintiff has perfon-ned in the past, manager sales. is 

considered sedentary workg the position of automobile sales worker is considered light workg and his 
educational achievement prepares him for sedentary work. It is this counselorls view that in light of 
restrictions imposed based upon treaters and defense forensic medical experts that plaintiff could continue 
to perform same and similar duties with and or without reasonable accommodations. 

2. Preliminary opinion Life Care Plan 

Per both defense forensics Dr. Tung and Dr. Herr, no additional medical treatment is necessary relative to 
this instant case. 

Rationale for opinion 

Review of reports by Dr. Tung and Dr. Herr. 

Report submitted byz 

Edward L. Bennett, M.A. 
Certified Rehabilitation Counselor 
Certified Disability Management Specialist 
Diplomate, American Board of Vocational Experts 

Attachmentsr Exhibit A File Reviews l-5 

ELB1krs
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Las Vegas, Nevada, Tuesday, January 28, 2020 

 

[Case called at 9:18 a.m.] 

 

  THE CLERK:  Case Number A718689, Yahyavi versus Capriati 

Construction.  

  MR. KAHN:  Good morning, Your Honor. 

  THE COURT:  Good morning.  Counsel, state your 

appearance.  Let’s go, plaintiffs. 

  MR. PRINCE:  Your Honor, good morning and thank you.  

Dennis Prince and Kevin Strong for the plaintiff, Bahram Yahyavi.  

  MR. KAHN:  David Kahn of the Wilson Elser firm with  

Mark Severino also from the Wilson Elser firm for defendant.  And 

appellate counsel’s here. 

  MR. WALL:  Michael Wall for the defense.  

  THE COURT:  Good morning.  Let’s start with defendant’s 

motion for a new trial.  

  MR. KAHN:  Yes, Your Honor.  

  THE COURT:  I’ve read this stuff.  Do you have anything to 

add? 

  MR. KAHN:  I would like to just go over the high points and 

make a record, if I could, Your Honor. 

  THE COURT:  Well, okay, everything you filed is in the record.  

I hear this all the time.  Oral arguments which only are allowed mostly in 

southern Nevada aren’t even allowed in Reno.  So if you have something 
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that I haven’t spent over an hour – several hours on all the costs to go 

through, go ahead.  But if you’re going to reiterate, everything in your 

written pleadings, and I’m not picking on you, I hear this all the time, that 

is the record.  So go ahead. 

  MR. KAHN:  I understand, Your Honor.  That would probably 

cut about 75 percent of my arguments and this is, as the Court will recall, 

a request for roughly $8 million or more in awards and fees.  So I will try 

to hit the high points as to things we haven’t discussed before – 

  THE COURT:  Okay. 

  MR. KAHN:  -- based on what the Court just said.   

  So one of those is, I’ve cited a case in my reply brief on page 

11, Matsuura case, from Hawaii that references a Kawamata Farms 

case, also in Hawaii, that discusses the notion of at trial asking a jury to 

decide a spoliation issue, which was the genesis of this entire sanctions 

issue in our trial, that that is in and of itself improper.  That a trial 

counsel’s not permitted to ask the jury to make spoliation awards which is 

what plaintiff’s counsel did the first day of this testimony at trial with  

Mr. Goodrich, who you will recall is the individual who said the seven 

words and then the sanctions were issued.  So that’s one new item.   

  Another issue that we’ve essentially said in the pleadings but I 

want to make it clear is that our position is the damages case of the 

defendant was, if not eliminated, significantly impaired.  And this Court’s 

analysis of how to handle the sanctions was based on striking liability but 

the notion that damages was left intact.  That is, our position is that is in 

fact not what happened, that taking away Mr. Kirkendall, who is a 
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damages only expert, and Mr. Baker’s testimony, which could have gone 

to both damages and veracity of the plaintiff, was an impairment of the 

defendant’s damages case.   

Also in the plaintiff’s brief, they’ve said a couple things that I 

think need to be straightened out here in oral argument.  One is that our 

experts that did testify before our case in chief commenced with  

Mr. Goodrich and the sanctions was defendant was allowed full damages 

testimony.  That’s not the case.  Dr. Tung testified during his direct and 

wanted to reference the preexisting medical problems of the plaintiff in 

his neck that were central to the defense, despite motion in limine orders 

in our favor, and trial brief orders in our favor, and oral motion trial 

arguments in our – orders in our favor, up to that point.  When Dr. Tung 

took the stand, the Court essentially reversed its ruling and wouldn’t let 

him discuss preexisting neck issues during his direct testimony.   

Similarly, Mr. Bennett was not the subject of pretrial orders 

about his eleven different alternative job vocations that the plaintiff was 

qualified for.  His reports were very thin, we’re talking ten or twenty pages 

of total reports, timely disclosed.  And, again, these were listed in his 

report.  He was not allowed to talk about that during his direct testimony.   

So the defendant’s position is it was not allowed to have its 

experts that did testify talk about certain things and that by removing Mr. 

Kirkendall, plaintiffs claim that’s no big deal because he would have said 

zero dollars.  Well Dr. Tung and Mr. Bennett were not qualified as 

experts to say zero dollars.  So essentially, while we had this other 

testimony supporting it, the end of the logical line was supposed to be 
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Mr. Kirkendall saying zero damages after fourteen months.  That was not 

allowed.   So the plaintiff had the position where my damages experts 

weren’t allowed to say what they said in their reports when they got to 

trial and then by removing Mr. Kirkendall, the jury was not allowed to 

hear our position as to how that translated into dollars and cents.  And 

that – essentially that was a removal of our damages case and that the 

Court’s analysis at this time of the sanctions tracked the liability striking 

of an answer, did not track the damages issue. 

What the plaintiff submitted to the Court for the – for the, and 

this is another thing we didn’t really talk about at trial for the curative 

instruction, I’d submitted it without comment.  But what the plaintiff 

submitted, if you put a couple of dots in between some of the words was, 

this Court told the jury that the defendant, and then there’s some dots, 

has insurance to satisfy any verdict.  Again, removing some words, but 

literally that’s what the – that’s what the verdict form said to the jury.  The 

defendant has insurance to satisfy any verdict.  That’s not only 

encouraging the jury to make a higher award against defendant, but it 

could be interpreted by the jurors as the Court’s sanctioning or permitting 

or encouraging such an award.   

THE COURT:  How – what about the fact that by your telling 

them that he – they were bankrupt, it’s just the opposite. That there’s no 

way anybody can get anything.  Don’t award any damages to them 

because they don’t have any money. 

MR. KAHN:  I understand that was plaintiff’s position and the 

Court’s position, but the Nevada – 
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THE COURT:  I think that’s clearly the law.   

MR. KAHN:  Well the Nevada case law in collateral source is 

pretty clear as well.  The Khoury case very clearly says there’s no 

exception for a per se bar of any collateral source issue.  The jury was 

handed a collateral source issue so if the Court’s carving out an 

exception –  

THE COURT:  But you brought up a collateral source by 

saying they don’t have any money.  Okay.  I – 

MR. KAHN:  I understand that’s – 

THE COURT:  -- understand your argument.  I just – and I 

think I’ve said this at the trial, et cetera, during, when we went two or 

three times.  But, okay, go on.   

MR. KAHN:  Plaintiff’s position in its opposition that our ability 

as the defense to cross-examine their experts is the equivalent of our 

ability to put on our own experts is a farcical notion.  I’ve cited case law in 

our reply that says other courts have addressed this.  That’s not the 

case. The case law’s held the opposite.   

So reading through my notes, there were other points I 

wanted to make, but given the Court’s instruction to me --  

THE COURT:  Well if there -- 

MR. KAHN:  -- to try to limit it --                        

THE COURT:  -- if, if you think that you haven’t or somehow, 

go ahead.   

MR. KAHN:  I think that – I think – 

THE COURT:  I mean, I – 
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MR. KAHN:  -- that taking in – 

THE COURT:  -- I didn’t – 

MR. KAHN:  -- in conjunction with our pleadings, I think that’s 

sufficient.  I’ve raised the newer issues.  I will say one other thing and 

that is – just to put it back in context, I know it’s a few months ago, but 

the testimony of Mr. Goodrich arouse in the afternoon.  The Court sent us 

back to our office at roughly 5:30 to come back for a 9 o’clock hearing.  

We had something on the order of 18 or 19 hours to brief this.  We got 

the plaintiff’s brief at 8:30 in the morning.  So some of the information on 

the case law we presented on bankruptcy cases and no per se bar is 

new.  We have submitted a few new cases based on the additional time 

to research.  But essentially – oh, there was one other thing.  This Court 

referenced another case during the trial.  The Court did not identify the 

name of that case, the court, the number.  But the Court indicated that it 

was supportive of the courts, another case in this courthouse where, I 

think, the Court’s words were to the effect of there was a mention of 

bankruptcy and there was a mistrial on the first day of trial. 

THE COURT:  No, not at all. 

MR. KAHN:  Okay.  I remember that being in the transcript.  

We don’t have the trial transcript yet, but.   

THE COURT:  No, what it was, was there was an, for the 

record, and I’ll get the case, I thought we discussed it.  But your firm 

represented I believe it was 7-11 and sanctions, there was a sanctions 

hearing, there was evidence that was – there were problems.  Your firm, I 

believe, and/or the attorney were sanctioned and it was settled before the 
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order was signed.   In my case, and you know that case because you 

were the attorney, there was somewhat similar misconduct and, as you 

are more than aware, the Supreme Court – or you argued that it wasn’t 

fair to give reputational sanctions.  The Supreme Court disagreed under 

those facts.   

This is, at least the second time for me, I ruled and I told you I 

thought your actions were intentional.  There was no doubt in my mind 

regarding the mistrial.  And so that was the third.  Prior to that, I thought, 

you know, it was a, if you will, clean trial.  But, so, yes, it was never 

anything to do with taxes in that first case.  It was in front of  

Judge Sturman.  Every – all the judges were clearly aware.  And I can 

get you the case name, if you don’t have it. 

MR. KAHN:  No, no, I have those. I --    

THE COURT:  Okay.         

MR. KAHN:  -- was not referencing either of those.     

THE COURT:  Okay but there -- 

MR. KAHN:  -- But I re -- 

THE COURT:  -- was nothing.  No, it was never anything to do 

with taxes.  

MR. KAHN:  I recall the Court referencing another case that 

was unnamed about there was a mistrial on the first day because 

bankruptcy was raised.  And it wasn’t any of the ones the Court just 

mentioned and I was hoping because the Court made that statement, I 

recall it being made during the trial.  If there was such a case, I’d ask that 

it be identified so we can go back and look, did that case have a pretrial 
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motion in limine order preventing that evidence.  You know, what was the 

circumstances because it seemed to be supportive of the Court’s ruling.  

If the Court doesn’t recall it, that’s fine.  We’ll go back and comb – 

THE COURT:  I don’t --  

MR. KAHN:  -- through the trial transcript.  But I – I recall –  

THE COURT:  You’re right, it has been a couple of months 

and I’ve done two or three trials including another two- or three-week 

one.  Anything else? 

  MR. KAHN:  That’s it, Your Honor.  Thanks.  

  THE COURT:  Okay.  Plaintiff. 

MR. PRINCE:  Your Honor, thank you and good morning.  I’m 

going to solely respond to what Mr. Kahn said here today.  I think – 

THE COURT:  I appreciate it.   

MR. PRINCE:  -- our briefing articulates – 

THE COURT:  We still have -- 

MR. PRINCE:  -- our position.  

THE COURT:  -- several other motions to go. 

MR. PRINCE:  With respect to this spoliation issue, that is a 

new issue that’s never been raised before.  In fact, we’ve never asked 

the jury to make any fully spoliation findings.  We never encourage them 

to make any spoliation rulings.  Of course only the Court can make those 

types of rulings because they result in evidentiary sanction.  The  

quest – since liability was disputed, the question was asked of  

Mr. Goodrich of the investigation file and the employment file for  

Mr. Arbuckle and those could not be located.  And I wanted to know the 
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result of the investigation and what those – what that consisted of, and 

that was appropriate area of cross-examination – of examination.  There 

was never even an objection timely made.  You didn’t instruct the jury on 

spoliation.  I didn’t ask for any spoliation sanction.  And so when  

Mr. Kahn says, disingenuously, that’s the genesis of Mr. Arbuckle’s 

testimony was this – these record-keeping type of questions, that goes to 

the willfulness and the lack of credibility of their argument, not only on 

that issue, but certainly every issue, because record keeping has nothing 

to do with ongoing business operations.  Capriati filed for Chapter 11 

reorganization.  They stayed in business.  Whether they downsized, 

grew, or otherwise, their record-keeping practices have nothing to do with 

that.  So for them to try to elicit financially-driven testimony that, hey, 

we’re at bankruptcy to kind of hopefully influence the jury to award less in 

damages, that’s the only reasonable input which you’ve already made.  

With respect to this notion that Dr. Tung was in some manner 

limited and his testimony is equally wrong.  Throughout the trial,  

Mr. Kahn with, along with Dr. Tung, they specifically spoke about  

Mr. Yahyavi’s preexisting degenerative condition.  They spoke about the 

prior Southwest Medical record.  We went exhaustively through the prior 

Southwest Medical records regarding complaints, exam findings, 

treatment recommendations, a prior x-ray.  There was at no point any 

order limiting Dr. Tung’s testimony by you.  They had a full and fair 

opportunity to present that evidence not only through Dr. Tung, but 

through cross-examination of our experts, evidence presented in the 

court by way of the record, cross-examination of Mr. Yahyavi and 
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argument to this jury without limitation by you.   

Now with regard to your order on the sanction for the willful 

misconduct by Mr. Kahn and Wilson Elser Law Firm, you never 

referenced another case where as allegedly during opening statement 

bankruptcy was mentioned.  You mentioned the 7-11 case which was a 

specific lawyer-misconduct issue regarding Attorney Kim Cushing, a 

lawyer Kevin Smith and sanctioning the Wilson Elser law firm.  You also 

referenced the case that was before Your Honor that Mr. Kahn personally 

argued and the Nevada Supreme Court later affirmed where willful 

misconduct was alleged to have taken place by the lawyer.  You stated 

that.  Had I requested a mistrial that not only would you grant the mistrial, 

you would sanction Mr. Kahn and the law firm of Wilson Elser for abusive 

litigation tactics.  That’s the basis for your findings.   

Now with respect to the liability sanction, that was really no 

sanction at all and you previously expressed that.  You indicated that had 

it been before you, you would have likely granted summary judgment on 

the issue of liability.  But nevertheless, the defense argued liability 

throughout the trial.  They never conceded liability at any point.  

However, during my case in chief, I got Mr. Arbuckle, the forklift driver, as 

well Mr. Goodrich, the Safety Director for Capriati, to admit that the driver 

of the forklift, he was responsible for causing this collision. So liability, 

striking – that really wasn’t the significant sanction.  With regard to, by 

that point, Dr. Tung had already testified, and it’s important to understand 

contextually what he’d already testified to, that Mr. Yahyavi had an injury, 

it was primarily soft tissue, it was for 14 months.  He had no vocational 
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disability that he could return back as normal job duties that any disability 

or impairment was not related to this collision.  That was the basis for  

Mr. Bennett, the vocational rehabilitation expert’s testimony that  

Mr. Yahyavi had no economic loss.  Further, Mr. Bennett testified to this 

jury that there was other job opportunities available to Mr. Yahyavi, given 

his limitations, that he could go back to.  So they did have a full and fair 

opportunity to discuss all aspects of damages.   

With respect to Mr. Kirkendall, that relates in this way, Your 

Honor, and they’re all linked to one another in this manner.  Dr. Tung 

testified that Mr. Yahyavi could go back to his normal job duties and 

wasn’t impaired as a result of this loss.  Mr. Bennett, in reliance upon  

Dr. Tung said he had no vocational loss or disability.  And in turn,  

Mr. Kirkendall, in reliance upon Mr. Bennett, said, he had no calculable 

loss.  So therefore that wasn’t going to add, that’s really wasn’t a 

significant sanction in and of itself.  Mr. Baker, he was going to testify that 

this was a minor impact and potentially there was a limited potential for 

injury.  You indicated that you were not going to allow him to testify to 

injury causation in any event.  But Dr. Tung, by that point, had already 

testified that Mr. Yahyavi was in fact injured.  And what did in fact require 

medical care, and did in fact suffer chronic pain for 14 months as a result 

of the subject collision.  So Mr. Baker wasn’t going to assist the jury.  So 

that – that was not a substantial sanction.  They got to make all of the 

arguments that they otherwise would have.  So therefore, that’s not a 

basis for it, either.   

With respect to the curatives, Your Honor, the sole goal of  
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Mr. Kahn was to avoid having the entirety of the answer struck.  You, and 

your – with using your inherent equitable power and discretion, you 

imposed a lesser sanction, meaning that you struck it only on the issue of 

liability, which really, not even a strike, really was that liability could no 

longer be contested.  That’s really an evidentiary issue.  Secondly, you 

testified that any remaining experts couldn’t testify which was only 

Kirkendall and Baker.  They already got Dr. Tung which wasn’t limited. 

You didn’t give a limiting instruction to the jury on any of the prior expert 

testimony.   

Then when it came to the curative instruction, at that time, 

Your Honor, it was the obligation of the defense to raise an objection to 

the content.  Before you gave the instruction, Mr. Kahn specifically said 

I’ve read them, I have no comment on them.  They didn’t propose an 

alternative, they didn’t say they were wrong, they didn’t say they 

improperly influenced this jury.  They didn’t, there was no statement.  

This is just a Hail Mary at this point that there’s unlimited insurance to 

satisfy a judgment.  And Mr. Kahn, frankly, at this point, if he doesn’t 

have the transcript is incredulous.  They’ve already filed notice of appeal 

and he’s arguing off of a vague recollection which is quite frankly 

factually wrong.  Nowhere in that jury instruction, the curative, does it say 

there’s unlimited insurance.  He goes, like, well, he’s trying to essentially 

rewrite it.  Well, you can go, dot, dot, dot, insurance will satisfy the whole 

judgment.  That’s not what it says.  It’s in response to their statements 

and why there’s a whole – the misconduct issue in the first place that 

they filed for bankruptcy and therefore these inferences, they don’t have 
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money to satisfy a large judgment.  That was the curative once they 

introduced the ability to pay type of evidence.  So that was reasonable, 

fair, and appropriate.   

And, again, there was no objection or alternative offered to 

you.  If Mr. Kahn thought that that was so inflammatory, there should 

have been a timely and contemporaneous objection.  There should have 

been a proposal of another curative.  They could – you could have told 

them, all right, we took the time, he could have asked for more time to 

say we want to create another one.  We could have sat down together, 

we could have crafted additional language or done something.  He gave 

you every indicator that there was no objection to the instructions at all.  

Therefore, that is waived.  Not only waived for the purpose of this motion 

for a new trial, but to be clear, because the appellate counsel’s here, that 

is waived for appellate purposes.  And I want you to make a finding today 

so the Nevada Supreme Court is clear for your verdict to uphold it and 

affirm it, that there was no timely objection made to any of the curative 

instructions offered.   

THE COURT:  Isn’t that in the record?   

MR. PRINCE:  Not – 

THE COURT:  I don’t need to make it.  

MR. PRINCE:  They didn’t make an objection, but I want you 

to make that finding.  And there’s – that’s fair to uphold your ruling.  

That’s not, yeah, we’re going beyond that, but that’s – the record is 

supportive of that. 

THE COURT:  The record is the record.  I’m sure – 
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MR. PRINCE:  I understand that.  And -- 

THE COURT:  -- they’ll have it.  All right.  Anything – 

MR. PRINCE:  -- so lastly, I mean, Mr. Kahn, again, I don’t 

know if he doesn’t understand or just trying to mislead you.  I’m hoping 

it’s not trying to purposely mislead you, but I don’t think he understands 

collateral source.  That only applies to the plaintiff.  That’s a rule that only 

applies to a plaintiff in a personal injury matter, meaning like you have 

health insurance, disability insurance, or otherwise.  It does not relate to 

insurance by defendant and liability insurance is admissible for a variety 

of evidentiary issues.  Only – it’s only not admissible on the issue of 

negligence or fault.  But it is admissible as it relates to bias or to 

overcome a prejudice, if necessary.  And that was necessary in this case 

as part the curative.  

So for all those reasons, Your Honor, you’ve already affirmed 

your sanctioning order.  That’s truly the basis of the motion for a new 

trial.  There’s no timely objection. 

THE COURT:  All right.  Now you’re repeating yourself. 

MR. PRINCE:  I know, I am.  So anyway, I rest on that.  

THE COURT:  Mr. Kahn.   

MR. KAHN:  Yes, Your Honor, the sentence in the curative 

instruction is, is quote, and this is on page 15 of our motion.   

THE COURT:  Well I’ll ask you directly.  You didn’t object.  

You didn’t offer an alternate.  You didn’t do anything.  Isn’t he right that 

it’s waived? 

MR. KAHN:  No, I don’t think you can waive – 
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THE COURT:  I mean – 

MR. KAHN:  -- something that the Nevada Supreme Court 

says has a per se bar.   

THE COURT:  Okay.  Well, I disagree, but not with – not with 

the, I disagree that it’s per se barred.  And you have that in my prior 

ruling where I don’t even remember how many pages we laid out all of 

that.  But go ahead.   

Any rebuttal? 

MR. KAHN:  Two things.  I mean, the Khoury case, I cited the 

language somewhere on the Khoury case, which cites other cases.  It 

essentially says there’s a per se bar on reference to collateral source.  I 

don’t agree with Counsel that it only is – it’s a one-sided rule.   There’s a 

reason that the jury doesn’t hear about insurance.  In this case, with the 

exception of the worker’s comp issues which is a little bit unusual.  But 

there’s a reason why in the ordinary case, the doesn’t hear anything 

about insurance except in voir dire.   

As far as this notion that we had the full opportunity to litigate 

the case, my point is a technical one.  Yes, Dr. Tung at some point 

started talking about some of the pre-existing issues because it came out 

on cross-examination.  However, I had several hours with him on direct 

and I disagree with Mr. Prince.  We can go back to the transcript, it says 

what it says, but I disagree with Mr. Prince.  This Court did limit Dr. Tung 

to not talk about preexisting records from Southwest Medical Associates 

during my direct examination. The fact that it may have come in later is 

different.  I had one opportunity to present my case.  It was very limited 
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and very brief compared to plaintiff’s week of voir dire and two weeks, a 

week and a half of trial testimony.  I had several hours of testimony that I 

was trying to get in.  The main defense of the whole case was this 

preexisting neck problems that were reported to Southwest Medical and 

my recollection is this Court’s ruling limited Dr. Tung during direct when I 

was trying to take him through our position for the jury, him, Dr. Tung, 

being a primary witness, I was limited in doing so. 

Thank you. 

THE COURT:  All right.  Thank you.  First of all, since that was 

your last – I, the record will speak for itself.  I don’t recall limiting Dr. Tung 

in any way regarding – we went over ad nauseam, we spent with him, 

certainly with your cross on their doctors about the preexisting.  As I said, 

I don’t remember anything about limiting Dr. Tung to not testifying about 

the preexisting.  He – his opinion was that it wasn’t related.  He made 

that extremely clear.  Jury did what the jury did, but, again, that’s my 

recollection.  You’ll have the transcript.   

Oh, as to the spoliation arguments to the jury, again, I 

disagree that that was an issue that they were allowed or required or 

suggested they would be making.  The fact that the driving records of or 

the entire file for the driver was not available did come out.  The driver 

testified it was his fault.  The only thing caveat was where he said well 

there’s in any case or every case, there is always two people at fault.  I 

think, candidly, that that was detrimental.  But in any event, that was his 

testimony that he voluntarily brought out.  There were no spoliation 

findings.  There were none requested, there were none made.  The jury 
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was not asked or in any manner to make findings.   

As to the actual Rule 59, I don’t find any irregularities, et 

cetera, under A other than the – what we discussed as being certainly 

sanctionable which was the whole issue.  And I – there was no objection 

to the jury instructions that were given at the end of the case.  So my 

understanding is the Supreme Court, not only is it waived and that’s 

certainly their ruling for appeal, but they have since expanded that and 

talked about even in discovery disputes if the objection isn’t made in front 

of the Discovery Commissioner.  So they have expanded that all the way 

down, if you will, not that the Discovery Commissioner, but, you know, 

aids us and we certainly can disagree so I guess we’re above the 

Discovery Commissioner.  But they have applied that rule now all the 

way to the discovery.  If you don’t make the objection, it is waived.  

Again, that’ll be for them to decide.   

There was no misconduct of the jury or the prevailing party.  

That’s B.   

C, no accident, surprise, no newly discovered.  I don’t see this 

is at all.   

E being manifest – the jury manifestly disregarded.   

F, the damages were based on what the jury felt was 

reasonable given the testimony and I don’t, certainly I don’t agree that 

there was any error in law.  I set out the reasoning in detail.  At least I 

think it was in detail regarding why it was sanctionable conduct.  I set out 

under the rules and the case law why the sanction was appropriate.  I set 

out in my order specifically that I was taking a lesser sanction of entirely 
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striking, given the – given what took place on, I think it was the day 

before the last day of trial at, in the afternoon.  The reasons initially, and 

those are all in the transcript which I don’t have either, initially brought 

up, I believe by defense counsel, I didn’t know it was improper and then it 

was to explain why the file for the driver was missing.  As – since I did 

hear all of the argument, I think an argument that because of a 

bankruptcy, a driver’s file was missing, makes no sense.  It isn’t, unless 

maybe -- maybe there would or something testimony that the IRS, 

although this isn’t even the IRS.  The bankruptcy court came in and took 

their computers, took their computers, took their files, took their backups, 

seems somewhat – I don’t know, is the word incredulous.  It seems 

difficult to believe.  I don’t know if that’s where you intended, Mr. Kahn, to 

go but it certainly wasn’t appropriate.  And even if that’s where you 

intended to go, you could have gone there with a thousand different ways 

without bringing out bankruptcy.  So the person that kept these files no 

longer works there, whatever it might be.  To do that was, as I stated, 

intentional and it was grossly unfair and I did say, I remember 

specifically, I was going to grant a mistrial and make the defendant and 

defense counsel pay the entirety which would have been several 

hundred thousand dollars in costs, in time.  In the third week of trial.  It, to 

me, you saw the video which I attached as a Court’s exhibit, I was 

shocked that this would happen or could happen.  And I still can’t explain 

it, but that’s neither here nor there.   

So I am denying the motion for new trial based on all of that.   

I believe I covered everything that I had want to.  Certainly the Supreme 
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Court will have my order which I believe incorporates everything.  I hope 

incorporates all the reasons that I made that, including going through the 

grounds and the – for sanctioning, and the fact that I didn’t use the 

ultimate sanction.  I didn’t feel that that was necessary, et cetera.  

Okay, we’re done with that.   

Let’s go to fees. Plaintiff’s motion for fees.   

MR. PRINCE:  Yeah. 

THE COURT:  Cost is going to – 

MR. PRINCE:  We’ll do the motion to --  

THE COURT:  -- even be more --  

MR. PRINCE:  Right. Your Honor – 

THE COURT:  -- detailed, if you will. 

MR. PRINCE:  Certainly.  I want to start off with the basic 

premise about Rule 68.   

THE COURT:  All right.  My – 

MR. PRINCE:  Rule 68 – 

THE COURT:  -- just what I said to Mr. Kahn – 

MR. PRINCE:  No, I understand.   

THE COURT:  -- please.   

MR. PRINCE:  But I’m going to make an argument that I think 

is why we win today.    

THE COURT:  Okay.  

MR. PRINCE:  It’s not only just to promote settlement, but it’s 

also the drafter’s intent that there’s going to be consequences for not 

accepting what would otherwise be a reasonable offer of settlement 
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enforcing people under the posture of having to go to trial and to verdict.  

And Rule 68(f) talks about these as penalties.  These are penalties.  And 

there’s penalties that come to the plaintiff in these types of cases, and 

there are penalties for the defense.  And in this particular case, it’s no 

question that an offer of judgment was served after full and a fair 

opportunity to complete discovery, understanding the ramifications of the 

case, the severity of the injury, the surgery, the neuropraxic injury, the 

disability of Mr. Yahyavi, after a mediation in January of 2019 for $4 

million, what they chose to reject and therefore forced Mr. Yahyavi to go 

to trial.   

Gone are the days, Your Honor, that the only way that lawyers 

are compensated is by the hour.  While the defense mentality is typically 

it’s just the rate times the amount of hours, that doesn’t apply to every 

case or every context.  There’s a variety of fee arrangements which 

include hourly billing, it can include hourly billing with a cap, hourly billing 

with a contingent fee or a hybrid, hourly fee with a bonus or a success 

fee.  It can be flat fee and therefore in most consumer-related litigation 

and personal injury cases, a contingent fee.  Mr. Yahyavi and people like 

Mr. Yahyavi who suffered catastrophic personal injuries, they don’t have 

the resources to litigate the case on their own with their own finances.  In 

this case, Mr. Yahyavi was vocationally disabled, completely impaired, 

had no earning potential, is being evicted from his home.  So the only 

way he can have a lawyer is by hiring one who’s willing to accept it on a 

contingent fee basis.  I know the Court has substantial experience not 

only on the bench, but before you took the bench, you practiced primarily 
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in the area of personal injury.  Contingent fee structures are reasonable 

and common in personal injury cases.  And in fact, it would be a very, I 

mean, a very small percentage.  I can’t even, even with my level of 

experience, I can’t think of a personal injury case involving an individual 

physically injured where that person paid by the hour. 

So in O’Connell, the Nevada Supreme Court recognized – the 

Court of Appeals recognized that a contingent fee arrangement in a 

personal injury case is an appropriate basis for the Court to award a 

contingent fee.  Because there is substantial risks to the plaintiff and their 

lawyer by pursing these cases because as you’ve seen here, we not only 

expended years of litigation, but hundreds of thousands of dollars in 

costs and  there’s no way to predict what the outcome of these cases is 

going to be.  And so you have the benefit now of the O’Connell case 

empowering a court to utilitze a contingent fee structure for the purposes 

of awarding fees.  And in this case, we’re asking that you do that.  We’re 

asking that you award the amount, the full fee on 40 percent, even 

though Mr. Yahyavi now – now there’s – 

THE LAW CLERK:  Right there.  

THE COURT:  Hold on a second.   

THE LAW CLERK:  It’s the packet right there. 

THE COURT:  Which packet?    

THE LAW CLERK:  That one right there to your left, where 

your hand.  That one.   

THE COURT:  Okay.  These are – were clipped wrong so I 

wanted to make sure I had that in front of me.   

AA000947



 

Page 24 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

MR. PRINCE:  Okay. 

THE COURT:  Okay, go ahead.   

MR. PRINCE:  And while Beattie, it was decided in 1983, talks 

about factors, I think – think about contextually the type of litigation 

involved.  If there was a business dispute among two corporations or 

maybe an individual, significant resources, the hourly rate times hour fee 

analysis, may be appropriate.   

Here, however, in a consumer-based case, personal injury 

case, it is not only common, it’s customary, it’s more than usual.  It’s in 

fact, I could say, almost the rule that these cases are prosecuted on a 

contingent fee basis.  There is simply no question that the $4 million was 

a reasonable offer.  The special damages themselves exceeded almost 

3, or nearly $3 million.  We recovered almost – the verdict was almost 6 

million, two million more than the offer itself.  That demonstrates that the 

number was reasonable.   

Using the Beattie factors, whether the plaintiff’s claim was 

brought in good faith, there is no reasonable dispute that when a forklift 

drove through the front of his Dodge Charger that day, caused the 

significantly disabling injury, that that claim was brought in good faith.  

Was the offer of judgment brought in good faith?  Of course.  It was after 

years of litigation, it was after a mediation.  It was after he was 

vocationally disabled and the defendant fully knew the extent and the 

nature of the damages being claimed.     

What’s important to underscore here is who is the decision 

maker?  Because, as you know, Your Honor, Capriati filed for 
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bankruptcy, and as the defense Counsel was plainly aware of before the 

trial started, we can’t pursue any assets of Capriati.  We are limited to the 

available insurance coverage.  So it was clear – and not only is it always 

the case, but in this case, the insurer, which is the Hartford insurance 

company, they were the sole decision maker.  Because Capriati wasn’t 

coming out of pocket one cent for this verdict.  So who was making the 

decision to reject the offer?  So that’s Item 3 under the Beattie factor.  

The offeree’s decision, which I – in this case, has to be the Hartford, by 

order of the court, bankruptcy court, and proceed – that was grossly 

unreasonable in this case, $4 million was a – was not that substantial for 

a case like this.  We – the defense wants you to believe that, oh, Mr. 

Prince asked for $14 million at the trial, look, he only got 6.  Yeah, but 

you know what, we beat the offer of judgment by $2 million.  It wasn’t 

even a close call.  Oh, and during the course of the trial, he made an oral 

offer of 10 million.  That’s true.  Because we strategically made the offer 

of judgment for 4 million in January of 2019.  But since the defense wants 

to talk about post-offer conduct, I think it’s important, and I want to hand 

to you, make a record today, my client served an offer of judgment when 

it was only believed that there was $1 million in available insurance 

coverage and Hartford knew that there was 10 – a $10 million excess.  

An offer of judgment for $990,000 in January of 2017 which was also 

rejected.  And I want to hand this to Court and mark it.  I’m going to hand 

it to Counsel.  We can mark it as a court exhibit for today.   

Here’s one – here’s one for the Court, courtesy copy.  

MR. KAHN:  And I would just note that our firm and myself 
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were not involved in the case – 

MR. PRINCE:  Well --  

MR. KAHN:  -- at that point.    

MR. PRINCE:  -- but Hartford was.  And that’s the decision 

maker.   

THE COURT:   Well, I understand.  I was – do not agree that 

Counsel should bring up oral discussions after.  I’m not sure – 

MR. PRINCE:  The only – 

THE COURT:  -- that this has much to do with it, but it  

   was – was, yes, it is filed so it’s there.  All right. 

MR. PRINCE:  And the reason why I bring it up to Your Honor 

is because, of course, you have to look at, make your deci – 

THE COURT:  And It was served, correct?  

MR. PRINCE:  Correct.  

THE COURT:  Okay.   

THE CLERK:  So it’s not an exhibit, then. 

THE COURT:  No, we’ll make it an exhibit. 

THE CLERK:  We will.  Okay.    

MR. PRINCE:  Yeah, court exhibit for today.  

THE COURT:  Court’s exhibit.  

MR. PRINCE:  And the reason why I bring it up is because 

defense is arguing my client’s post-offer conduct, settlement discussions 

during the trial does somehow ameliorate their lack of reasonableness in 

rejecting the $4 million offer.  And so therefore, that – I think that 

discussion, they’ve opened that door to become relevant and that’s why I 
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bring it to your attention just to demonstrate the reasonableness of  

Mr. Yahyavi’s settlement position leading up to the time of the trial which 

Hartford forced him to trial because there was no reasonable offer.  

There is no reasonable conclusion other than this was a grossly 

unreasonable decision not to accept.  Mr. Yahyavi, going to the fourth 

doctor, whether the fees sought by, they are reasonable and justified.   

In, I think, this is what I talk about being contextual.  In 

consumer-base litigation personal injury cases whether the individuals’ 

class action cases, because the people lack the resources to fight large 

companies and put large insurance companies like Mr. Yahyavi did in 

this case, the resources, they have to employ someone on a contingent 

fee basis.  Forty percent after litigation is not – is the standard within the 

community.  Mister – now because Mr. Wall’s involved and they filed a 

notice of appeal, Mr. Yahyavi has to have to pay 50 percent now.  

There’s a fee escalation.  We’re only asking you to award a 40 percent 

fee.  Mr. Yahyavi, no matter what, if you impose an hourly fee, then he’s 

penalized.  That’s not a penalty to these defendants and a sophisticated 

insurer, like the Hartford, who’s the decision maker here, not the client, 

not the Capriati, they know these cases impose a risk.  They know that 

these cases require someone like Mr. Yahyavi to have a lawyer who’s 

going to spend hundreds of thousands of dollars so that’s how we level 

the playing field.  And now they know, uniquely know, that these personal 

injury cases are brought on a contingent fee basis.  So when it comes to 

these cases, a 40 percent fee is reasonable.  They do not – I’ve practiced 

in this community for 27 years, virtually exclusively in the area of 
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personal injury law, one third before litigation, 40 percent after litigation is 

usual, customary and almost the rule.  So therefore 40 percent of the full 

verdict amount, the fees on that are $2,510,779, Your Honor.  You are 

empowered under the O’Connell case, the Beattie case, and the exercise 

of your reasonable discretion to award fees of that amount.   

Let me talk about costs.  

THE COURT:  Well.  

MR. PRINCE:  Penalty costs. 

THE COURT:  Okay. 

MR. PRINCE:  Unless you want to have the argue on fees and 

we’ll go – because there’s two different types of costs.   

THE COURT:  Yes. 

MR. PRINCE:  These are penalty costs.  The drafters had to 

realize, and think about how the rule functions, I mean Rule 68, had to 

realize and have realized, even with the most recent amendments, where 

you could consider several offers of judgment, you go back to the lowest 

one.  So that’s this, as an aside, anecdotal.  But when they talk about a 

penalty, they talk about post offer costs.  Any prevailing party under 

Chapter 18 is going to be entitled to their costs as allowed by statute.  So 

when you’re talking about a penalty, you’re talking about you’re going to 

get an addition to that, the cost that happened after, they were incurred 

after the service of the offer of judgment.  In this case, after – costs after 

service of the offer of judgment were $105,716.  Those are the penalty 

costs.  Otherwise the rule would make no sense.  You can’t even argue 

well that’s a double recovery.  It’s not entitled, it’s not – it’s different 
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because as the rule states, this is a penalty.  For example, why this is 

reciprocal and why this rule construction not only makes sense but is the 

based upon the plain language.  If, for example, Mr. Yahyavi didn’t beat 

any defense offer of judgment, he would not be entitled to costs at all.  

He wouldn’t be entitled to Chapter 18 costs.  He wouldn’t be entitled to 

prejudgment interest.  And, in fact, the defense would be entitled to costs 

and potentially fees after the service of the offer of judgment.  So  

that’s – the rule function as a true penalty.  And it really has lots of teeth 

and empowers you to make these types of decisions.   

Secondly, as it relates to penalty interest, Mr. Yahyavi was 

always going to get under the statute for prejudgment interest, interest on 

the past damages.  Rule 68(f), subpart 2, talks about the allowance of 

interest from the date on the entirety of the judgment, applicable interest 

on the judgment from the time of the offer to the time of entry of 

judgment.  So that’s in addition to the prejudgment interest.  We’ve 

calculated the prejudgment, or excuse me, the penalty interest on the 

entirety of the judgment amount for $312,968.  And that – those aspects 

combined relate to the penalties for not accepting the $4 million offer of 

judgment.  In the defense papers, they don’t offer any other reasonable 

construction of Rule 68 and it’s in a relationship with Chapter 18, at least 

the cost or even prejudgment interest for that matter.  And at some level, 

this whole argument of well this is a double recovery.  You know what?  

In effect, it is.  It’s not really a double recovery, it’s the penalty for not 

accepting the offer of judgment and this is the way that the drafters of 

Rule 68 have encouraged, ,because that’s the stated purpose, have 
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encouraged parties to settle and when they don’t settle, there’s certain 

penalties that can be and should be invoked.  We’re entitled, as a matter 

of right, to post offer cost.  We are entitled as a matter of right to the post 

offer interest as penalty.  The only discretionary aspect is the fees.  So 

there’s no discretion as it relates to costs and interests.  Those  

have – the penalty cost and the penalty interest only in discretion would 

relate to the fees.  And I believe under the O’Connell case, you have the 

discretion and power to award the full 40 percent contingent fee. 

THE COURT:  Thank you.   

Mr. Kahn. 

MR. KAHN:  Well given that Counsel has gone on for a long 

time and not limited himself to new issues, I’m going to try to – 

THE COURT:  I would tend to agree -- 

MR. KAHN:  -- go through my notes this time. 

THE COURT:  -- so go ahead.   

MR. KAHN:  First of all – 

THE COURT:  I tried. 

MR. KAHN:  I understand.  First of all, let’s cut to the chase 

here.  What Counsel’s now telling the Court seems to be that the plaintiff 

should end up with $9 million and Mr. Prince and his office should get 

half of that.  That’s what he’s saying to the Court.  He says the plaintiff 

now owes him 50 percent.  He’s asking for millions of dollars on top of 

the verdict of costs and fees.  If he ends up with $9 million and he gets 

half, it’s four and a half million dollars.  Is the plaintiff also getting more 

money?  Is the plaintiff sharing attorney’s fees now?   
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Based on this notion of the O’Connell case, let’s talk about 

that for a second.  The O’Connell case was a very small case where a 

lawyer said I worked hundreds of hours and I kept no time records.  The 

Supreme Court was very clear – not the Supreme Court, the Court – 

THE COURT:  The Appeals Court, yeah. 

MR. KAHN:  -- of Appeals that rendered the decision was very 

clear.  It said in this case, we’ll allow the attorney to get some fees with 

the representation that he didn’t keep time records.  And he worked 

hundreds of hours.  Mr. Prince now apes that language.  I worked 

hundreds of hours, my firm worked hundreds of house, quote, unquote, 

in a case worth millions of dollars.  And it’s essentially seeking about 

$500,000 an hour. Mr. Prince didn’t say one word in the last 20 or 30 

minutes about what are reasonable fees by the hour because he’s trying 

to ignore that.  But that’s what Beattie and Brunzell and Supreme Court 

direct this Court to do.  You can’t just ignore that the offer of judgment is 

from January, that he had eight months in the case.  That it’s close to 

$300,000 a month in fees he’s seeking.  That he didn’t represent at any 

time that the Eglet Prince office doesn’t keep time records of any sort.  

That the other firms that worked on this don’t keep time records of any 

sort.  And the Supreme Court was clear, the better practice is to keep 

time records.  So O’Connell was – and not the Supreme Court, sorry, the 

Court of Appeals.  So O’Connell was in the nature of an exception to the 

rule. And so now if you do what plaintiff is asking here, you are 

essentially setting a precedent, whatever the number is, multiply it by .4.  

And guess what?  Even if we have time records and can keep estimates, 
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we’re just going to say we’ve worked hundreds or hours and empower 

you to multiply everything by .4 or .5 or .33, whatever the simple math is.   

But what the Supreme Court requires you do, if you, in your 

discretion, you award attorney’s fees, is to identify a reasonable amount 

of fees.  And I submit to the Court, the defendant submits to the Court, 

that $5,000 an hour or $2500 an hour or whatever hundreds of hours 

divided by eight months and the amount of money he’s seeking divided 

by two and half million dollars that boils down to, is not a reasonable fee.  

There’s no precedent in Nevada or anywhere else for awarding  

Mr. Prince $5,000 an hour or $2500 an hour.  And where I’m coming up 

with this is, his representation is I worked hundreds of hours because 

that’s – he used the language from the O’Connell case.  So if you take 

the hour limit of that, 999 hours and you divide two and half million 

dollars by 999 hours, because he didn’t say he worked thousands of 

hours, you come up with these fees that are astronomical.  There’s no 

case in Nevada that authorizes a court to award anybody $2500 an hour, 

three, four thousand dollars an hour, or $5,000 an hour which his 

argument could be.  It also encourages plaintiffs firms half the bar in civil 

cases on PI cases to simply ignore keeping any kind of time records.  

And I don’t think that’s what this Court sees in other cases when people 

seek fees. I don’t think it’s something we want to encourage.  I don’t think 

you want to take a $20,000 case that’s an exception in the Court of 

Appeals, and apply to a $6 million verdict and do this multiplication of .4 

or .5 or .33.  That’s what’s being asked.  And the numbers for hourly rate 

for Mr. Prince or the Eglet Prince firm is astronomically high by a factor 
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of, you know, 5 or 10 of what any hourly rate award is other than in a 

patent context or extremely – extremely sophisticated in each practice 

areas.  Also – 

THE COURT:  What about, let me ask you, just – what about 

where and I don’t know the case name, but you’re certainly aware of 

cases where they’ve awarded $200,000 in attorney’s fees when they 

were fighting over $10,000.  And the Supreme Court has upheld those 

saying, you know, if you have to go to battle over 10,000 et cetera, and 

you’re – why is that any different?  

MR. KAHN:  Because they’re saying I worked X hours and I 

charge $300 an hour and that’s the total.  Plaintiffs not saying that.  

Plaintiffs not giving you an hourly rate and he’s not identifying what time 

he spent.  He’s just saying, hey, I worked hundreds of hours, give me 

millions of dollars.  That’s not – 

THE COURT:  My question is and I don’t know of – where’s 

there a case that says you have to do hourly.  I don’t know what your fee 

is and maybe – and I know that sometimes there’s, you know, what do 

they call it, a set amount, even.   

MR. PRINCE:  Flat fee.  

THE COURT:  Flat, thank you, flat fee in some cases.  Some 

firms on the defense side have flat fee arrangement.  Them certainly 

have hourly.  So I guess what you’re saying is I would have to, or the 

Supreme Court has to say, all attorneys have to keep hourly records.  

MR. KAHN:  No, what I’m saying is the O’Connell case was a 

dinky little case and you can’t take a $20,000 case and apply it to a  
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$10 million case, which is what’s being asked here.  Footnote 2 to our 

opposition on page 5 has a quote from the O’Connell case.  It says, 

quote:  we note that the better, but not required, practice in a contingency 

fee case is for an attorney to keep hourly statements or timely billing 

records to later justify the requested fees.   

Period, end quote, and there’s other cases cited.  So if the 

Court does what plaintiff asks, the Court is going to be telling the plaintiffs 

bar in this city, in this state, that it’s perfectly fine to ignore that directive 

from the O’Connell court and simply just say, hey, I worked hundreds of 

hours because then it’s real easy to multiply everything by .4.  O’Connell 

was a very small case.  And, like I said, Mr. Prince was partner with  

Mr. Eglet.  There’s never been a representation that they didn’t track time 

spent on a case.  That’s never been said.  What Mr. Prince is saying is I 

worked hundreds of hours.  He didn’t tell you the Eglet – when he was 

partners with Mr. Eglet that they didn’t track every second he spent.  All 

he’s doing is not telling you exactly how many hours or giving you any 

kind of estimate.  And so, yes, in the situation where it’s a business 

dispute or it’s a different kind of dispute, and the attorney says I worked X 

number of hours at Y fee, then you get a total.  Maybe it’s more than the 

amount at issue, but that’s not what’s being done here.  What’s being 

done here is a trick to try to utilize this O’Connell case and say, hey, for 

every case I win, multiply by .4.  Or .5.  And that’s not what the court, but 

even the O’Connell court intended.   

Also this – there’s a difference between awarding the plaintiff 

money under the rule or the statute and punishing the defendant for 
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attempting to exercise its constitutional rights to a jury trial, which has 

also been, in essence, argued by the plaintiff here.  The defendant 

shouldn’t have defended the case.  The defendant shouldn’t have argued 

that the plaintiff had one percent of liability which, if you give the 

inferences to the defendant, the jury could have found some minimal 

percentage of liability based on the plaintiff being in the fast lane and not 

signaling before the turn.   

The plaintiff is also seeking potentially fees because there’s 

no breakdown of the time spent before the offer of judgment.  The offer of 

judgment’s in January, eight months before the trial.  How do you 

distinguish between what’s being sought for the hundreds of hours  

Mr. Prince is asking for, for two and a half million dollars after the offer of 

judgment and whatever time was spent before?  How do I know they’re 

not going to divvy that up among the other lawyers that were in the case 

before the offer of judgment?  Mr. Eglet, Malik Ahmad, who’s been 

disbarred, and David Sampson, all of whose names were on this case at 

one point and presumably have some interest or lien in the recovery 

here.   

Also the same as to costs.  There’s no real definition of when 

these costs were incurred in relation to the offer of judgment and I rely 

upon my opposition pleading to identify that a number of the costs 

predate the offer of judgment date.  I’ve been detailed in the opposition 

and that’s what you have to do in these motions to re-tax or oppositions 

to have the motion re-taxed.  But oppositions to cost and fees, you have 

to kind of be detailed and go through each one.  That’s the last motion 
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before the court that’s still pending, the motion to re-tax.  But in essence, 

the plaintiff is seeking an astronomically high hourly rate.  The plaintiff is 

purposefully not identifying any kind of breakdown with time spent other 

than the most vague, general method that was used in this O’Connell 

case, I worked hundreds of hours.  And the plaintiff has sought a number 

of costs and fees predating the offer of judgment, including, and we’ll talk 

about that for the later motion, a number of expert fees for experts that 

the plaintiff withdrew or partially withdrew. Which is – that’s a separate 

issue – 

THE COURT:  And, yes, we’ll -- 

MR. KAHN:  -- for the other motion, but still.  

THE COURT:  -- get to that.  We’re going to – 

MR. KAHN:  The point is, it’s piling on.  That’s the point.   

THE COURT:  Okay.  What about, and your opposition 

doesn’t really address, the fact that it would appear or you could argue 

under 68 that it is a double recovery, but it also appears, and this is 2019, 

that they fully intended to penalize when there’s an offer of  judgment. 

MR. KAHN:  Yes, penalized by an increased expert allowance 

above the $1500.  Yes, penalized for extra costs and fees and interest 

where they otherwise might not be awarded under NRS 68.  Double 

recovery of costs?  No.  The legislature did not say double recovery of 

costs.  The courts did not say that.  There’s no case that says that.  

Again, it’s piling on.  We --  

THE COURT:  I agree, but the case before 2019 – what’s the 

one on costs, talks about the fact that, what is the name of it.  Anyway, 
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