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IN THE SUPREME COURT OF NEVADA 
 

SATICOY BAY, LLC 34 
INNISBROOK, 
 

Appellant, 
 
vs. 
 
THORNBURG MORTGAGE 
SECURITIES TRUST 2007-3; 
FRANK TIMPA; MADELAINE 
TIMPA; TIMPA TRUST; RED ROCK 
FINANCIAL SERVICES, LLC; 
SPANISH TRAIL MASTER 
ASSOCIATION; REPUBLIC 
SERVICES; AND LAS VEGAS 
VALLEY WATER DISTRICT, 
 

Respondents. 

 
 
 
SUPREME COURT CASE NO. 80111 
 
 
 
 
 
OPPOSITION TO RESPONDENT 
SPANISH TRAIL MASTER 
ASSOCIATION’S RENEWED 
MOTION TO DISMISS APPEAL 
 

 
 COMES NOW Appellant Saticoy Bay, LLC Series 34 Innisbrook 

(“Saticoy”), by and through its counsel of record, Roger P. Croteau & Associates, 

Ltd., and hereby presents its Opposition to Spanish Trail Master Association’s 

(“HOA”) Motion to Dismiss Appeal (the “Motion”).1  

FACTUAL BACKGROUND 

 In addition to the background contained in HOA’s Motion, the following are 

highly relevant and important facts: 

                                                           
1 Capitalized terms are given the same meaning as in the Motion unless otherwise 
stated herein. 
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1. On April 10, 2015, Thornburg filed its Answer and Counter-Claims, 

which added Red Rock as a party.  See Ex. 1 (sans exhibits). 

2. On May 21, 2015, Red Rock filed its Answer and Counterclaim for 

Interpleader (NRCP 22) (the “Interpleader Counterclaim”) against Thornburg, 

Frank Timpa, Madeline (sic) Timpa, Timpa Trust, Countrywide Home Loans, Inc., 

Estates West at Spanish Trail, Mortgage Electronic Registration Systems, Inc., 

Republic Services, and Las Vegas Valley Water District.  See Ex. 2 at pp. 11-12. 

3. The Interpleader Counterclaim alleged that Red Rock was holding 

$1,168,865.05 in excess proceeds.  See id. at p. 13. 

4. Madelaine Timpa and Timpa Trust did not even answer the 

Interpleader Counterclaim until January 31, 2019, see Ex. 3, despite HOA’s 

apparent argument that all claims were resolved by the FFCL in 2018.  Mot. at 2. 

5. Saticoy filed a Motion for Reconsideration Under NRCP 59(e) and 

60(b) (“Motion for Reconsideration”) on September 24, 2019, pursuant to which 

it very specifically sought to “have the sale of the Property set aside or rescinded.  

See Ex. 4, at p. 6-7, 15.  This was in keeping with its earlier pleadings. 

LEGAL ARGUMENT 

I. THE FFCL WAS NOT A FINAL JUDGMENT BECAUSE IT DID 
NOT RESOLVE ALL CLAIMS AGAINST ALL PARTIES 

 In its Motion, HOA seems to argue that this appeal was untimely filed, 

because the FFCL was a final, appealable order and any appeal thereof should have 
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been filed by no later than January 4, 2019.  Mot. at 3-4.  Specifically, HOA argues 

that the FFCL was a final order, because the “district court also dismissed all 

remaining claims, whether specifically mentioned in the FFCL or not, including all 

claims agains (sic) the Association.”  Id. at 2.  However, HOA’s argument is faulty 

and does not take into account the district court’s later acknowledgment that the 

FFCL did not address or resolve the Interpleader Counterclaim filed by Red Rock.   

Reading the FFCL in the context of the case posture is critical since the 

FFCL set forth the district court’s order regarding only the motions for summary 

judgment filed by Saticoy, HOA, and Thornburg.  See Mot. at 2.  The FFCL did 

not respond to, nor address, the Interpleader Counterclaim, because that issue was 

not before the district court.  See id.; see also Mot. at Ex. D (FFCL, which does not 

address Red Rock’s interpleader claim).  See Brown v. MHC Stagecoach, LLC, 129 

Nev. 343, 345 (2013) (“The finality of an order or judgment depends on ‘what the 

order or judgment actually does, not what it is called.’  To be final, an order or 

judgment must ‘dispose [ ] of all the issues presented in the case, and leave[] 

nothing for the future consideration of the court, except for post-judgment issues 

such as attorney’s fees and costs.’”) (emphasis added) (citations omitted). 

 The fact that the FFCL did not resolve all issues against all parties is 

demonstrated beyond any doubt by the district court’s Order dated June 19, 2019 

(the “Order”), which granted Saticoy’s Motion to Reinstate Statistically Closed 
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Case (“Motion to Reinstate”).  See Mot. at Ex. F.  Based on the district court’s 

Order, the litigation continued to proceed for many months, see Ex. 5, Register of 

Actions, with the Interpleader Counterclaim ultimately being adjudicated in favor 

of Timpa Trust on August 20, 2019.  See Mot. at Ex. H (granting Timpa Trust over 

$1,100,000 in excess proceeds).  Comparing the Order to the FFCL, it is clear that 

the FFCL was not a final, appealable order.  The distinction lies in the plain 

wording of NRCP 54(b). 

To the extent that HOA is arguing that the order statistically closing the case 

made the FFCL a final judgment, that argument is inaccurate.  See Brown, 129 

Nev. at 347 n.1 (“Because the order only serves to direct the statistical closure of a 

case rather than to resolve  any claims pending in that case, our conclusion would 

be the same had the district court checked the box indicating that the basis for the 

statistical closure was a voluntary, involuntary, or stipulated dismissal or a default 

or summary judgment.”); Matz v. W. Progressive-Nevada, Inc., 445 P.3d 220 (Nev. 

2019) (unpublished disposition) (“form orders statistically closing a case are not 

final and appealable.”); see also Ex. 6 (“COURT FINDS … that the case was 

closed in error.”) (emphasis added). 

 The simple fact that additional motion practice and hearings were held and 

adjudicated subsequent to the FFCL proves without doubt that the FFCL was not a 

final, appealable judgment.  To the extent that it could have been deemed to be 
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such, this error was remedied after Saticoy’s Motion to Reinstate was granted.  

Indeed, Timpa Trust did not file its motion for summary judgment until June 25, 

2019.  See Mot. at Ex. G.  This Motion was not adjudicated until it was granted 

pursuant to the Order entered on September 11, 2019.  See Mot. at Ex. H.   Quite 

simply, it is patently clear that the FFCL did not adjudicate all issues between all 

parties because issues and claims were later adjudicated.   

II. THE FFCL WAS NOT CERTIFIED AS FINAL PURSUANT TO 
NRCP 54(B) 

 As noted above, NRCP 54 allows a district court to certify that an order 

adjudicating fewer than all claims against fewer than all parties as a final 

judgment.  See NRCP 54(b).  Here, it is undisputed that the FFCL does not include 

any language certifying the FFCL as a final judgment, nor does the FFCL include 

any language expressly finding no just reason for delay and no party sought 54(b) 

relief.  See Mot. at Ex. D.  Therefore, the FFCL was not a final, appealable 

judgment. 

III. NO BASIS EXISTS TO LIMIT SATICOY’S APPEAL 

The HOA’s second argument suggests that Saticoy should for some reason 

be precluded from appealing the remedy that was ultimately granted by the district 

court based upon its factual findings.  Specifically, HOA argues that Saticoy 

“argued against” setting aside the foreclosure sale.  At best, HOA’s argument is 
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flawed and tells only a small part of the story.  Pursuant to NRCP 54(b), Saticoy 

was entitled to move the court to review its prior orders and it did so in this case.  

HOA argues that Saticoy “should be judicially estopped from arguing on 

appeal that the district court committed error in not setting aside the foreclosure 

sale in this case because Saticoy Bay specifically argued against such a remedy in 

its summary judgment briefing before the district court.”  Mot. at p. 6.  

Specifically, HOA states that in its Motion filed on May 4, 2018, Saticoy argued 

that “that there was no evidence in this case that would support setting aside the 

foreclosure sale on equitable grounds.”  Mot. at p. 7 (citing Saticoy Motion for 

Summary Judgment, Ex. O, p. 15-16).  However, HOA ignores those parts of the 

record where Saticoy explicitly sought rescission as a remedy.  Moreover, HOA 

takes Saticoy’s affirmative motion for summary judgment out of context and 

without consideration of the totality of the pleadings.   

A. Both Saticoy and Thornburg Proposed Rescission as a Potential 
Remedy Throughout this Litigation 

 
 Contrary to the claims of HOA, both Saticoy and Thornburg proposed the 

rescission of the HOA Sale as potential remedy throughout the district court 

litigation.  Indeed, once Saticoy was advised during the course of discovery that 

Thornburg alleged that the superpriority portion of the HOA Lien had been 

satisfied prior to the HOA Foreclosure Sale, Saticoy amended its complaint to 

allege in pertinent part as follows: 



7 
 

27. If the Court finds that the HOA assessment lien did not contain 
a super-priority portion, then Plaintiff’s high bid for the Property 
should be rescinded due to the misrepresentations made by the HOA 
and RRFS in the foreclosure documents, and all monies paid by 
Plaintiff should be refunded to Plaintiff.  
 

See Ex. 7, Third Amended Complaint.  Saticoy’s Third Amended Complaint went 

on to request relief as follows: 

6. If the Court finds that the assessment lien did not include a 
superpriority portion, for a judgment against the HOA and RRFS 
rescinding Plaintiff’s purchase of the Property and requiring all 
monies paid by Plaintiff to be refunded or in the alternative, for 
damages in an amount in excess of $10,000.00; 
 

Id.   It is apparent that Saticoy’s pleadings claimed rescission as a potential 

remedy.  Similarly, Thornburg sought rescission as a potential remedy. 

 Pursuant to Thornburg’s Answer to Third Amended Complaint and 

Counterclaims, Thornburg alleged as follows: 

78. In the alternative, for all the reason set forth above and in the 
General Allegations, the Trust is entitled to a determination from this 
Court, pursuant to NRS 30.010 and NRS 40.010, that the HOA Sale is 
unlawful and void. 
 

See Ex. 8, Answer to Third Amended Complaint (sans exhibits).  Thornburg’s 

Answer and Counterclaim went on to aver that the HOA Foreclosure Sale “was 

wrongfully conducted and should be set aside.”  Id., paragraphs 90, 91, 92, 93.  

Thornburg further prayed for relief as follows: 

3. In the alternative, for a declaration and determination that the 
HOA Sale was invalid and conveyed no legitimate interest to the 
Buyer. 
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Id. 

 Aside from the foregoing, long after the filing of Saticoy’s Motion for 

Summary Judgment on May 4, 2018, which the HOA seizes upon, Saticoy filed its 

Motion for Reconsideration on September 24, 2019. See Ex. 4.  Pursuant to the 

Motion for Reconsideration, Saticoy very specifically asked the district court to set 

aside the HOA Foreclosure Sale based upon the then-newly issued decision in the 

matter of Bank of America v. Thomas Jessup, LLC, 435 P.3d 1217 (Nev. 2019), 

coupled with the relevant facts of this case. Id. 

It is clear that rescission was contemplated by not only by Saticoy but also 

by Thornburg.  In fact, rescission is the only remedy conceivable in this case given 

the grossly inequitable outcome.  It is unclear why the HOA so desperately seeks 

to preempt this Court from properly examining the equities at play. 

B. HOA Takes Saticoy’s Arguments out of Context 

 HOA asserts that Saticoy has taken conflicting positions before this Court 

and the district court regarding whether rescission is an appropriate remedy. As 

discussed above, it is very clear that both Saticoy and Thornburg claimed 

rescission as a potential remedy.  It is true that Saticoy argued at the district court 

that Thornburg’s tender of the superpriority portion of the HOA Lien was 

ineffective and that the HOA Sale therefore extinguished Thornburg’s security 
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interest, but this was but one of its arguments.  Saticoy also took a very specific 

alternative position IF the district court found that this was not the case.  See Ex. 7. 

 HOA’s Motion asserts that Saticoy “argue[d] that there was no evidence in 

this case that would support setting aside the foreclosure sale on equitable 

grounds.”  Mot. at 7, citing Saticoy Motion for Summary Judgment, p. 15-16.  

Nowhere within the cited pages did Saticoy make this statement.  The closest 

words provide that “the bank’s answers to interrogatories do not set forth any 

evidence or contentions of any defect in the sale that would constitute fraud, 

oppression or unfairness.”  Mot. at Ex. O, p. 16.  Notably, this statement sought to 

rebut any claim that the foreclosure sale should be set aside based upon inadequate 

sale price and was made in support of Saticoy’s arguments that the HOA 

Foreclosure Sale served to extinguish Thornburg’s deed of trust.   Id.  Saticoy 

simply did not make the alleged blanket statement that HOA misrepresents.   

 Throughout the district court litigation, Saticoy claimed that the HOA 

Foreclosure Sale extinguished Thornburg’s deed of trust.  When it was advised for 

the first time during discovery that Thornburg claimed to have satisfied the 

superpriority portion of the HOA Lien, Saticoy amended its complaint to make an 

alternative claim for rescission.  Because the district court ultimately determined 

that Thornburg did satisfy the superpriority portion of the HOA Lien, Saticoy 

contends that the HOA Sale should have been rescinded on equitable grounds.  
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Saticoy repeatedly sought such relief, including in its Motion for Reconsideration.  

See Ex. 4. 

 Saticoy’s Motion for Summary Judgment sought “summary judgment 

against the defendant bank and the granting of quiet title to the plaintiff.”  See Mot. 

at Ex. O. This Motion was filed long before this case was finally adjudicated. 

Obviously, Saticoy argued that the bank’s purported tender was ineffective and 

that its deed of trust was thus extinguished.  In this scenario, and for purposes of its 

Motion for Summary Judgment, Saticoy did not assert that the HOA Foreclosure 

Sale was void.  However, this did not serve to waive its alternative arguments if the 

deed of trust was deemed to survive.  

C. Saticoy was Entitled to Make Alternative and Even Inconsistent 
Arguments 

 
 NRCP 8 very specifically authorizes litigants to allege alternative and even 

inconsistent claims.  In this case, Saticoy did exactly that, primarily claiming that 

the HOA Foreclosure Sale served to extinguish Thornburg’s deed of trust.  

However, once advised that Thornburg claimed the superpriority portion of the 

HOA Lien to have been satisfied prior to the HOA Foreclosure Sale, Saticoy 

claimed alternatively that if this was not the case, then the sale should be rescinded 

and its purchase price should be refunded based upon equitable grounds.  Saticoy 

was absolutely entitled to make these alternative arguments and cannot be deemed 

to have waived one or the other based upon the clear and specific provisions of 
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NRCP 8, which allows not only alternative claims but also inconsistent claims. 

Indeed, pursuant to its Motion for Reconsideration, Saticoy very specifically asked 

that the HOA Foreclosure Sale be set aside.  This request was ultimately denied by 

the district court.  However, Saticoy was and is entitled to appeal this decision.  

 The district court ultimately found that the superpriority portion of the HOA 

Lien was satisfied prior to the HOA Foreclosure Sale and that Thornburg’s deed of 

trust thus survived the sale.  However, the district court erred by applying the 

incorrect remedy and refusing to set aside the sale.   Saticoy paid over One Million 

Two Hundred Thousand Dollars ($1,200,000.00) to purchase the Property at the 

HOA Foreclosure Sale with no knowledge that Thornburg had paid or attempted to 

pay any portion of the HOA Lien and when the Property as collateral undersecured 

Thornburg’s deed of trust by over Three Million Dollars.  Given the vast inequity 

at hand, the district court erred by not setting aside the foreclosure sale as very 

specifically requested by Saticoy.   

CONCLUSION 

 Simply put, the HOA’s argument is misfounded and must be denied.  The 

FFCL did not resolve all claims as to all parties and was not certified as final.   

Therefore, the FFCL was not a final, appealable judgment.  As to HOA’s second 

argument, Saticoy sought rescission as an alternative remedy throughout this 

matter.  The district court did not ultimately grant this remedy although it was the 
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most appropriate and necessary based upon the factual record that was developed.  

The HOA has presented no sound basis to disallow Saticoy to appeal the district 

court’s decision.  

Dated this 15th  day of October, 2020. 

ROGER P. CROTEAU & ASSOCIATES, LTD. 

/s Roger P. Croteau           
Roger P. Croteau, Esq. 
Nevada Bar No. 4958 
2810 West Charleston Blvd., Suite 75 
Las Vegas, Nevada 89102 
Attorneys for Appellant 

  



13 
 

Certificate of Service 

In accordance with NRAP 25, I hereby certify that on October 15, 2020, I 

caused a copy of the OPPOSITION TO RESPONDENT SPANISH TRAIL 

MASTER ASSOCIATION’S RENEWED MOTION TO DISMISS 

APPEAL to be filed and served electronically via the Court’s E-Flex System to 

the following: 

David R. Koch  
Daniel G. Scow  
Steven B. Scow  
Brody R. Wight  
Koch & Scow, LLC  
11500 S. Eastern Ave., Suite 210  
Henderson, NV 89052  

 Drew J. Starbuck  
 Donald H. Williams  
 Williams Starbuck  
 612 10th St.  
 Las Vegas, NV 89101  

Travis D. Akin  
The Law Office of Travis Akin  
8275 S. Eastern Ave., Suite 200  
Las Vegas, NV 89123  

 Bryan Naddafi  
 Elena Nutenko  
 Avalon Legal Group LLC  
 9480 S. Eastern Ave., Suite 257  
 Las Vegas, NV 89123  

Thera A. Cooper  
Melanie D. Morgan  
Ariel E. Stern  
Akerman LLP  
1635 Village Center Circle, Suite 200  
Las Vegas, NV 89134  

Sean L. Anderson  
 Nevada Bar No. 7259  
 Ryan D. Hastings  
 Nevada Bar No. 12394  
 Leach Kern Gruchow Anderson     
 Song  
 2525 Box Canyon Drive  
 Las Vegas, Nevada 89128 

 

/s/ Timothy E. Rhoda                                          
An Employee or agent of ROGER P. CROTEAU 
& ASSOCIATES 
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