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INDEX OF APPENDIX – CHRONOLOGICAL 
 

DATE DOCUMENT VOL PAGE 
11/20/2014 Complaint 1 JA0001-0004 
11/25/2014 Amended Complaint 1 JA0005-0008 
12/30/2014 Affidavit of Service (Frank Timpa) 1 JA0009 

12/30/2014 
Affidavit of Service (Madeline 
Timpa) 

1 
JA0010 

12/30/2014 
Affidavit of Service (Frank Timpa; 
Madeline; Timpa Trust) 

1 
JA0011 

02/02/2015 
Affidavit of Service (Recontrust 
Company) 

1 
JA0012 

02/05/2015 
Affidavit of Service (Thornburg 
Mortgage Securities Trust 2007-3) 

1 
JA0013 

04/10/2015 
Thornburg Mortgage Securities Trust 
2007-3’s Answer and Counter-
Claims 

1 
JA0014-0093 

05/21/2015 

Red Rock Financial Services’ Answer 
to Thornburg Mortgage Securities 
Trust 2007-3 Counterclaim; And Red 
Rock Financial Services’ 
Counterclaim for Interpleader 
(NRCP22) 

1 

JA0094-0108 

06/11/2015 Second Amended Complaint 1 JA109-112 

06/23/2015 
Reply to Counterclaim for 
Interpleader-Republic Services Reply 
to Counterclaim 

1 
JA0113-0115 

06/24/2015 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Red Rock 
Financial Services Counterclaim for 
Interpleader (NRCP 22) 

1 

JA0116-0123 

06/26/2015 
Affidavit of Service (Countrywide 
Home Loans) 

1 
JA0124 

06/26/2015 
Affidavit of Service (Republic 
Services) 

1 
JA0125 

06/26/2015 
Affidavit of Service (Estates at West 
Spanish Trail 

1 
JA0126 
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06/26/2015 
Affidavit of Service (Mortgage 
Electronic Registration System) 

1 
JA0127 

07/27/2015 
Affidavit of Service (Las Vegas 
Valley Water District) 

1 
JA1028 

05/23/2016 
Thornburg Mortgage Securities Trust 
2007-3’s Answer to Second Amended 
Complaint 

1 
JA0129-0138 

02/10/2017 Third Amended Complaint 1 JA0139-0144 

02/24/2017 
Answer to Third Amended Complaint 
(Republic Services) 

1 
JA0145-0148 

03/03/2017 
Red Rock Financial Services’ Answer 
to Plaintiff’s Third Amended 
Complaint 

1 
JA0149-0155 

03/19/2017 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint 

1 

JA0156-0166 

05/30/2017 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint and 
Counterclaims 

2 

JA0167-0246 

06/12/2017 

Red Rock Financial Services’ Answer 
to Thornburg Mortgage Securities 
Trust 2007-3 Counterclaim; and Red 
Rock Financial Services’ 
Counterclaim for Interpleader (NRCP 
22) 

2 

JA0247-0259 

07/05/2017 

Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Answer to 
Red Rock Financial Services’ 
Counterclaim 

2 

JA0260-0269 

07/11/2017 
Affidavit of Service (Spanish Trail 
Master Association) 

2 
JA0270 

09/07/2017 
Answer to Thornburg Mortgage 
Securities Trust 2007-3’s 
Counterclaims (Saticoy Bay) 

2 
JA0271-0277 
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05/04/2018 
Motion for Summary Judgment 
(Saticoy Bay) 

3 
JA0278-0477 

05/04/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Motion through Exhibit 
“E” 

4 

JA0478-0613 

05/04/2018 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Exhibits “F”-“L” 

5 
JA0614-0731 

05/14/2018 

Republic Services, INC’s Partial 
Opposition to Plaintiff Saticoy Bay, 
LLC Series 34 Innisbrook’s Motion 
for Summary Judgment 

5 

JA0732-0735 

05/21/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Motion 
through Exhibit “I” 

6 

JA0736-0938 

05/21/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Exhibit “J” 
through Exhibit “M” 

7 

JA0939-0996 

05/22/2018 

Plaintiff’s Opposition to Defendant 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment 

7 

JA0997-1155 

05/22/2018 

Counter-Defendant Spanish Trail 
Master Association’s Opposition to 
Thornburg Mortgage’s Motion for 
Summary Judgment and 
Countermotion for Summary 
Judgment 

8 

JA1156-1196 

05/29/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its Motion 
for Summary Judgment and 
Opposition to Spanish Trails Master 

8 

JA1197-1209 
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Association’s Countermotion for 
Summary Judgment 

05/30/2018 

Red Rock Financial Services’ Joinder 
to Defendant Spanish Trail Master 
Association’s Countermotion for 
Summary Judgment 

8 

JA1210-1212 

05/30/2018 

Republic Services, INC’s Partial 
Opposition to Counterdefendant, 
Spanish Trail Master Association’s 
Countermotion for Summary 
Judgment 

8 

JA1213-1216 

06/04/2018 
Reply in Support of Plaintiff’s 
Motion for Summary Judgment 
(Saticoy Bay) 

8 
JA1217-1248 

06/26/2018 

Counter-Defendant Spanish Trail 
Master Association’s Reply in 
Support of its Countermotion for 
Summary Judgment 

8 

JA1249-1270 

06/27/2018 

Supplement to Plaintiff’s Opposition 
to Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 

JA1271-1275 

06/28/2018 
Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 
JA1276-1304 

06/29/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Reply supporting its Motion 
to Strike Plaintiff’s Supplemental 
Opposition to its Motion for 
Summary Judgment or, In the 
Alternative, Surreply Supporting 
Summary Judgment 

8 

JA1305-1350 

07/02/2018 

Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Reply 
supporting its Motion to Strike 
Plaintiff’s Supplemental Opposition 
to its Motion for Summary Judgment 

8 

JA1351-1358 
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or, In the Alternative, Surreply 
Supporting Summary Judgment 

07/19/2018 
Spanish Trail Master Association’s 
Answer to Saticoy Bay’s Third 
Amended Complaint 

8 
JA1359-1366 

07/19/2018 
Spanish Trail Master Association’s 
Answer to Thornburg Mortgage’s 
Counterclaims 

8 
JA1367-1383 

09/17/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Motion through Exhibit 
“K”) 

9 

JA1384-1602 

09/17/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Exhibits “L” and “M”) 

10 

JA1603-1650 

10/02/2018 
Plaintiff’s Opposition to Motion for 
Reconsideration 

10 
JA1651-1690 

10/26/2018 
Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its Motion 
for Reconsideration 

10 
JA1691-1718 

12/03/2018 

Findings of Fact, Conclusions of 
Law, and Order Granting Thornburg 
Mortgage Securities Trust 2007-3’s 
Motion for Summary Judgment 

10 

JA1719-1728 

12/05/2018 

Notice of Entry of Findings of Fact, 
Conclusions of Law, and Order 
Granting Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

10 

JA1729-1742 

01/31/2019 

Madelaine Timpa and Timpa Trust’s 
Verified Answer to Red Rock 
Financial Services’ Counterclaim for 
Interpleader and Madelaine Timpa’s 
Claim to Surplus Funds 

10 

JA1743-1751 
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06/25/2019 
Timpa Trust’s Motion for Summary 
Judgment 

10 
JA1752-1849 

07/09/2019 
Red Rock Financial Services’ 
Limited Response to Timpa Trust’s 
Motion for Summary Judgment 

11 
JA1850-1866 

07/09/2019 

Timpa Trust’s Reply to Red Rock 
Financial Services’ Limited Response 
to Timpa Trust’s Motion for 
Summary Judgment 

11 

JA1867-1870 

07/23/2019 

Timpa Trust’s Opposition to Saticoy 
Bay LLC Series 34 Innisbrook’s 
Motion to Enlarge Time in which to 
File Opposition to Timpa Trust’s 
Motion for Summary Judgment 

11 

JA1871-1885 

07/26/2019 

Opposition to Timpa Trust’s Motion 
for Summary Judgment and Red 
Rock Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 

JA1886-2038 

08/06/2019 

Timpa Trust’s reply to Saticoy Bay 
LLC Series 34 Innisbrook’s 
Opposition to Timpa Trust’s Motion 
for Summary Judgment 

12 

JA2039-2049 

09/11/2019 Order 12 JA2050-2057 
09/11/2019 Notice of Entry of Order 12 JA2058-2068 

09/24/2019 

Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s Summary 
Judgment Order of December 3, 2018 
and (II) The Court’s Order 
Concerning the Distribution of 
Excess Proceeds 

12 

JA2069-2090 

10/02/2019 

Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 

12 

JA2091-2116 
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Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 

10/04/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion for 
Reconsideration 

12 

JA2117-2141 

10/04/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Joinder to 
Plaintiff’s Emergency Motion for 
Stay of Execution Pending the 
Court’s Adjudication of Plaintiff’s 
Pending Motion for Reconsideration 
of the Court’s Excess Proceeds Order 
Pursuant to 62(b)(3)&(4) 

12 

JA 2142-2144 

10/08/2019 

Opposition to Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s Summary 
Judgment Order of December 3, 2018 
and (II) The Court’s Order 
Concerning the Distribution of 
Excess Proceeds 

12 

JA2145-2166 

10/16/2019 

Plaintiff’s Motion to Amend 
Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale 

12 

JA2167-2189 

10/18/2019 

Plaintiff’s Reply to Thornburg 
Mortgage Securities Trust 2007-3’s 
Limited Opposition to Plaintiff’s 
Motion for Reconsideration 

12 

JA2190-2194 

10/25/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion to Amend 
Complaint  Pursuant to NRCP 
15(b)(2) and 60(b) 

12 

JA2195-2198 
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10/25/2019 
Plaintiff’s Reply in Support of its 
Motion for Reconsideration 

12 
JA2199-2211 

10/27/2019 

Opposition to Plaintiff’s Motion to 
Amend Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale (Timpa Trust) 

12 

JA2212-2217 

10/28/2019 
Red Rock Financial Services’ 
Opposition to Plaintiff’s Motion to 
Amend Complaint 

12 
JA2218-2224 

11/18/2019 Order 12 JA2225-2227 
11/19/2019 Notice of Entry of Order 12 JA2228-2232 
11/19/2019  Notice of Appeal 12 JA2233-2235 

08/27/2020 
Recorder’s Transcript of Hearing: All 
Pending Motions (07/03/2018) 

13 
JA2236-2316 

10/15/2020 

Recorder’s Transcript of Hearing: 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (11/06/2018) 
 

13 

JA2317-2337 

10/15/2020 
Recorder’s Transcript of Hearing: 
Timpa Trust’s Motion for Summary 
Judgment (08/13/2019) 

13 
JA2338-2343 

10/15/2020 

Recorder’s Transcript of Hearing: 
Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 
(10/10/2019) 

 

JA2344-2364 

10/15/2020 
Recorder’s Transcript of Hearing: All 
Pending Motions (10/29/2019) 

13 
JA2365-2427 
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INDEX OF APPENDIX-ALPHABETICAL 
 

DATE DOCUMENT VOL PAGE 
6/26/2015 Affidavit of Service (Countrywide 

Home Loans) 
1 JA0124 

6/26/2015 Affidavit of Service (Estates at West 
Spanish Trail 

1 JA0126 

12/30/2014 Affidavit of Service (Frank Timpa) 1 JA0009 
12/30/2014 Affidavit of Service (Frank Timpa; 

Madeline; Timpa Trust) 
1 JA0011 

7/27/2015 Affidavit of Service (Las Vegas 
Valley Water District) 

1 JA1028 

12/30/2014 Affidavit of Service (Madeline 
Timpa) 

1 JA0010 

6/26/2015 Affidavit of Service (Mortgage 
Electronic Registration System) 

1 JA0127 

2/2/2015 Affidavit of Service (Recontrust 
Company) 

1 JA0012 

6/26/2015 Affidavit of Service (Republic 
Services) 

1 JA0125 

7/11/2017 Affidavit of Service (Spanish Trail 
Master Association) 

2 JA0270 

2/5/2015 Affidavit of Service (Thornburg 
Mortgage Securities Trust 2007-3) 

1 JA0013 

11/25/2014 Amended Complaint 1 JA0005-0008 
2/24/2017 Answer to Third Amended Complaint 

(Republic Services) 
1 JA0145-0148 

9/7/2017 Answer to Thornburg Mortgage 
Securities Trust 2007-3’s 
Counterclaims (Saticoy Bay) 

2 JA0271-0277 

11/20/2014 Complaint 1 JA0001-0004 
5/22/2018 Counter-Defendant Spanish Trail 

Master Association’s Opposition to 
Thornburg Mortgage’s Motion for 
Summary Judgment and 
Countermotion for Summary 
Judgment 

8 JA1156-1196 
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6/26/2018 Counter-Defendant Spanish Trail 
Master Association’s Reply in 
Support of its Countermotion for 
Summary Judgment 

8 JA1249-1270 

7/5/2017 Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Answer to 
Red Rock Financial Services’ 
Counterclaim 

2 JA0260-0269 

6/28/2018 Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 JA1276-1304 

7/2/2018 Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Reply 
supporting its Motion to Strike 
Plaintiff’s Supplemental Opposition 
to its Motion for Summary Judgment 
or, In the Alternative, Surreply 
Supporting Summary Judgment 

8 JA1351-1358 

12/3/2018 Findings of Fact, Conclusions of 
Law, and Order Granting Thornburg 
Mortgage Securities Trust 2007-3’s 
Motion for Summary Judgment 

10 JA1719-1728 

1/31/2019 Madelaine Timpa and Timpa Trust’s 
Verified Answer to Red Rock 
Financial Services’ Counterclaim for 
Interpleader and Madelaine Timpa’s 
Claim to Surplus Funds 

10 JA1743-1751 

5/4/2018 Motion for Summary Judgment 
(Saticoy Bay) 

3 JA0278-0477 

11/19/2019 Notice of Appeal 12 JA2233-2235 
12/5/2018 Notice of Entry of Findings of Fact, 

Conclusions of Law, and Order 
Granting Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

10 JA1729-1742 

9/11/2019 Notice of Entry of Order 12 JA2058-2068 
11/19/2019 Notice of Entry of Order 12 JA2228-2232 
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10/8/2019 Opposition to Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s 
Summary Judgment Order of 
December 3, 2018 and (II) The 
Court’s Order Concerning the 
Distribution of Excess Proceeds 

12 JA2145-2166 

10/27/2019 Opposition to Plaintiff’s Motion to 
Amend Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale (Timpa Trust) 

12 JA2212-2217 

7/26/2019 Opposition to Timpa Trust’s Motion 
for Summary Judgment and Red 
Rock Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 JA1886-2038 

9/11/2019 Order 12 JA2050-2057 
11/18/2019 Order 12 JA2225-2227 
9/24/2019 Plaintiff’s Motion for 

Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s 
Summary Judgment Order of 
December 3, 2018 and (II) The 
Court’s Order Concerning the 
Distribution of Excess Proceeds 

12 JA2069-2090 

10/16/2019 Plaintiff’s Motion to Amend 
Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale 

12 JA2167-2189 

5/22/2018 Plaintiff’s Opposition to Defendant 
Thornburg Mortgage Securities Trust 

7 JA0997-1155 
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2007-3’s Motion for Summary 
Judgment 

10/2/2018 Plaintiff’s Opposition to Motion for 
Reconsideration 

10 JA1651-1690 

10/25/2019 Plaintiff’s Reply in Support of its 
Motion for Reconsideration 

12 JA2199-2211 

10/18/2019 Plaintiff’s Reply to Thornburg 
Mortgage Securities Trust 2007-3’s 
Limited Opposition to Plaintiff’s 
Motion for Reconsideration 

12 JA2190-2194 

10/2/2019 Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 

12 JA2091-2116 

8/27/2020 Recorder’s Transcript of Hearing: All 
Pending Motions (07/03/2018) 

13 JA2236-2316 

10/15/2020 Recorder’s Transcript of Hearing: All 
Pending Motions (10/29/2019) 

13 JA2365-2427 

10/15/2020 Recorder’s Transcript of Hearing: 
Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 
(10/10/2019) 

13 JA2344-2364 

10/15/2020 Recorder’s Transcript of Hearing: 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (11/06/2018) 

13 JA2317-2337 

10/15/2020 Recorder’s Transcript of Hearing: 
Timpa Trust’s Motion for Summary 
Judgment (08/13/2019) 

13 JA2338-2343 
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3/3/2017 Red Rock Financial Services’ 
Answer to Plaintiff’s Third Amended 
Complaint 

1 JA0149-0155 

6/12/2017 Red Rock Financial Services’ 
Answer to Thornburg Mortgage 
Securities Trust 2007-3 
Counterclaim; and Red Rock 
Financial Services’ Counterclaim for 
Interpleader (NRCP 22) 

2 JA0247-0259 

5/21/2015 Red Rock Financial Services’ 
Answer to Thornburg Mortgage 
Securities Trust 2007-3 
Counterclaim; And Red Rock 
Financial Services’ Counterclaim for 
Interpleader (NRCP22) 

1 JA0094-0108 

5/30/2018 Red Rock Financial Services’ Joinder 
to Defendant Spanish Trail Master 
Association’s Countermotion for 
Summary Judgment 

8 JA1210-1212 

7/9/2019 Red Rock Financial Services’ 
Limited Response to Timpa Trust’s 
Motion for Summary Judgment 

11 JA1850-1866 

10/28/2019 Red Rock Financial Services’ 
Opposition to Plaintiff’s Motion to 
Amend Complaint 

12 JA2218-2224 

6/4/2018 Reply in Support of Plaintiff’s 
Motion for Summary Judgment 
(Saticoy Bay) 

8 JA1217-1248 

6/23/2015 Reply to Counterclaim for 
Interpleader-Republic Services Reply 
to Counterclaim 

1 JA0113-0115 

5/30/2018 Republic Services, INC’s Partial 
Opposition to Counterdefendant, 
Spanish Trail Master Association’s 
Countermotion for Summary 
Judgment 

8 JA1213-1216 
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5/14/2018 Republic Services, INC’s Partial 
Opposition to Plaintiff Saticoy Bay, 
LLC Series 34 Innisbrook’s Motion 
for Summary Judgment 

5 JA0732-0735 

6/11/2015 Second Amended Complaint 1 JA109-112 
7/19/2018 Spanish Trail Master Association’s 

Answer to Saticoy Bay’s Third 
Amended Complaint 

8 JA1359-1366 

7/19/2018 Spanish Trail Master Association’s 
Answer to Thornburg Mortgage’s 
Counterclaims 

8 JA1367-1383 

6/27/2018 Supplement to Plaintiff’s Opposition 
to Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 JA1271-1275 

2/10/2017 Third Amended Complaint 1 JA0139-0144 
4/10/2015 Thornburg Mortgage Securities Trust 

2007-3’s Answer and Counter-
Claims 

1 JA0014-0093 

6/24/2015 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Red Rock 
Financial Services Counterclaim for 
Interpleader (NRCP 22) 

1 JA0116-0123 

3/19/2017 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint 

1 JA0156-0166 

5/30/2017 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint and 
Counterclaims 

2 JA0167-0246 

5/23/2016 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Second 
Amended Complaint 

1 JA0129-0138 

10/4/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Joinder to 

12 JA 2142-2144 
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Plaintiff’s Emergency Motion for 
Stay of Execution Pending the 
Court’s Adjudication of Plaintiff’s 
Pending Motion for Reconsideration 
of the Court’s Excess Proceeds Order 
Pursuant to 62(b)(3)&(4) 

10/4/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion for 
Reconsideration 

12 JA2117-2141 

10/25/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion to Amend 
Complaint  Pursuant to NRCP 
15(b)(2) and 60(b) 

12 JA2195-2198 

9/17/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Exhibits “L” and “M”) 

10 JA1603-1650 

9/17/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Motion through Exhibit 
“K”) 

9 JA1384-1602 

5/4/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Exhibits “F”-“L” 

5 JA0614-0731 

5/4/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Motion through Exhibit 
“E” 

4 JA0478-0613 

5/21/2018 Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Exhibit “J” 
through Exhibit “M” 

7 JA0939-0996 
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5/21/2018 Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Motion 
through Exhibit “I” 

6 JA0736-0938 

10/26/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its 
Motion for Reconsideration 

10 JA1691-1718 

5/29/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its 
Motion for Summary Judgment and 
Opposition to Spanish Trails Master 
Association’s Countermotion for 
Summary Judgment 

8 JA1197-1209 

6/29/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply supporting its Motion 
to Strike Plaintiff’s Supplemental 
Opposition to its Motion for 
Summary Judgment or, In the 
Alternative, Surreply Supporting 
Summary Judgment 

8 JA1305-1350 

6/25/2019 Timpa Trust’s Motion for Summary 
Judgment 

10 JA1752-1849 

7/23/2019 Timpa Trust’s Opposition to Saticoy 
Bay LLC Series 34 Innisbrook’s 
Motion to Enlarge Time in which to 
File Opposition to Timpa Trust’s 
Motion for Summary Judgment 

11 JA1871-1885 

7/9/2019 Timpa Trust’s Reply to Red Rock 
Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 JA1867-1870 

8/6/2019 Timpa Trust’s reply to Saticoy Bay 
LLC Series 34 Innisbrook’s 
Opposition to Timpa Trust’s Motion 
for Summary Judgment 

12 JA2039-2049 
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com 
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Ste. 480
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff/counterdefendant
Saticoy Bay LLC Series 34 Innisbrook

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 34
INNISBROOK,
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Plaintiff/Counterdefendant Saticoy Bay LLC Series 34 Innisbrook , by and through its attorneys,

the Law Offices of Michael F. Bohn, Esq. moves this court for summary judgment against the defendant

bank and the  granting of quiet title to the plaintiff.   This motion is based upon the points and authorities

contained herein.

DATED this 4th day of May, 2018.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ Adam R. Trippiedi, Esq. 
       Michael F. Bohn, Esq.
       Adam R. Trippiedi, Esq. 

                                                       2260 Corporate Circle., Ste. 480
       Henderson, NV 89074
       Attorney for plaintiff 
       Saticoy Bay LLC Series 34 Innisbrook

 
NOTICE OF MOTION

TO: Defendants above named; and

TO: Their respective counsel of record. 

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring the

above and foregoing Motion on for hearing before the above entitled Court, Department 26, on the  

______ day of                              ,  2018  at                   a.m. or as soon thereafter as counsel can be heard.

DATED this 4th day of May, 2018.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ Adam R. Trippiedi, Esq. 
       Michael F. Bohn, Esq.
       Adam R. Trippiedi, Esq. 

                                                       2260 Corporate Circle., Ste. 480
       Henderson, NV 89074
       Attorney for plaintiff 
       Saticoy Bay LLC Series 34 Innisbrook 
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FACTS    

1.  Facts regarding the foreclosure sale

Plaintiff Saticoy Bay LLC Series 34 Innisbrook (“plaintiff” or “Saticoy Bay”) is the owner of real

property commonly known as 34 Innisbrook Avenue, Las Vegas, Nevada.  Plaintiff acquired title by way

of foreclosure deed recorded on November 10, 2014.  A copy of the foreclosure deed is attached as

Exhibit 1.   The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments

due from the former owner to the Sunrise Ridge HOA (“the HOA”) pursuant to NRS Chapter 116.  As

a result, the interest of each defendant has been extinguished by reason of the foreclosure.

Defendant Thornburg Mortgage Securities Trust 2007-3 (“defendant bank” or “defendant”) is the

beneficiary of a deed of trust that was recorded as an encumbrance to the Property on June 12, 2006.

Defendant Recontrust Company, N.A. is the trustee of the deed of trust.  Defendants Frank and Madelaine

Timpa are the former owners of the Property.  A copy of the deed of trust is attached as Exhibit 2.  An

assignment to defendant was recorded on June 9, 2010 as Instrument #201006090003189. The

Assignment is attached as Exhibit 3.

On December 21, 2010, the foreclosure agent sent the former owners the pre-lien letter and a copy

of the notice of lien.   A copy of the letter and the proof of mailing is Exhibit 4.

On August 4, 2011, the foreclosure agent recorded the notice of lien.  A copy of the notice of lien

is attached as Exhibit 5.

On December 6, 2011, the foreclosure agent recorded a notice of default and election to sell under

homeowners association lien.  The foreclosure agent also mailed the notice to the former owner and the

defendant bank.   A copy of the notice of default and the proof of mailing is Exhibit 6. 

On September 15, 2014, the foreclosure agent recorded a notice of foreclosure sale.  A copy of

the notice of foreclosure Sale is attached as Exhibit 7.  The foreclosure agent also mailed a copy of the

notice of foreclosure sale to the former owner and defendant bank. The proof of mailing is attached as

part of Exhibit 8. 

The foreclosure agent also posted the notice on the property and in three locations throughout the

county.  A copy of the affidavit of posting is Exhibit 9.  The foreclosure agent also published the notice

3
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of sale in the Nevada Legal News.  A copy of the affidavit of publication is Exhibit 10.

As evidenced by the foreclosure deed attached hereto as Exhibit 1, the public auction was held

on November 7, 2014.  Plaintiff, being the highest bidder at the sale, became the purchaser of the subject

property.

These exhibits demonstrate that the defendant bank was on actual notice of the HOA foreclosure

and failed to take any action to avoid a sale to its own detriment, eventually resulting in the

extinguishment of the deed of trust.

2.  Discovery conducted during litigation

During discovery, defendant Red Rock Financial Services, the foreclosure agent,  produced their

foreclosure file as part of their initial disclosures.  Exhibits 4 through 10 were in this initial disclosure

of documents. 

During discovery in this case, the defendant bank was served with interrogatories regarding the

plaintiffs status as a bona fide purchaser, and for proof of fraud, oppression or unfairness or irregularities

regarding the noticing or the sale of the property.  The defendant bank’s answers contained objections

and were otherwise non-responsive.  A copy of the answers to interrogatories is Exhibit 11.

In the interrogatories, the plaintiff propounded interrogatory 13:

INTERROGATORY NO. 13:  Identify all facts, information, and evidence of which you
are aware that contradicts Plaintiff’s assertion that it was a bona fide purchaser for value
at the Association foreclosure sale.

The defendant responded:

RESPONSE: Objection. This request calls for a legal conclusion to which no response is
required.  This request is subject to the attorney work-product doctrine.  Subject to the foregoing
objections and without waiving the same, Thornburg intends to produce an expert report regarding
Plaintiff’s bona fide purchaser status.  Moreover, Thornburg contends that Plaintiff was aware of
Thornburg’s competing interest in the Property and recorded Deed of Trust prior to sale thus
negating its bond fide purchaser status.  Discovery is ongoing.  Thornburg reserves the right to
supplement its response as information becomes known or available.

The plaintiff propounded interrogatory 15:

INTERROGATORY NO. 15:  Identify all facts, information, and evidence of which you
are aware which evidences any fraud, oppression or unfairness in regards to the
association foreclosure sale.

The defendant responded:

4
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RESPONSE: Objection. This request calls for a legal conclusion to which no response is
required.  This request is subject to the attorney work-product doctrine.  This request calls for an
incomplete hypothetical.  This request is unlimited in time and scope. Subject to the foregoing
objections and without waiving the sam, the (sic).

The plaintiff propounded interrogatory 17:

INTERROGATORY NO. 17:  Identify all facts, information, and evidence of which you
are aware which evidences that the association foreclosure sale was not properly
conducted.

The defendant responded:

RESPONSE: See response to Interrogatory No. 16. 

The plaintiff propounded interrogatory 18:

INTERROGATORY NO. 18:  Identify all facts, information, and evidence of which you
are aware which evidences that the association foreclosure sale was not properly noticed.

The defendant responded:

RESPONSE: Objection. This request calls for a legal conclusion to which no response is
required.  This request is vague and ambiguous as to the term “properly noticed.”  This request
is overly broad and unduly burdensome.  Subject to the foregoing objections and without waiving
the same, Thornburg is currently unaware of whether the foreclosure notices were properly mailed
or received.  Thornburg also contends the foreclosure notices contained improper super-priority
lien amounts , thus the sale was at a minimum, subject to Thornburg’s first deed of trust. 
Discovery is ongoing, Thornburg reserves the right to supplement its response as information
becomes known or available.

The defendant has shown no facts which the plaintiff could have been on notice of to deprive it

of bona fide purchaser status.  The defendant has also failed to identify any fraud, oppression or

unfairness.  For these reasons, the court should grant summary judgment granting quiet title and

declaratory relief to the plaintiff. 

POINTS AND AUTHORITIES

A.  The new Shadow Canyon case 

The new case of  Nationstar Mortgage v. Saticoy Bay, LLC Series 2227 Shadow Canyon, 133

Nev. Adv. Op. 91 (Nov. 22, 2017) clarified a large numbers of issues regarding real property foreclosure

sales in Nevada.

1.  The commercial reasonableness standard from Article 9 of the UCC is not applicable to real

property foreclosures.

5
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2.  The court re-affirmed what it said in Shadow Wood, that price alone, however gross, is not

sufficient grounds to set aside a foreclosure sale, but there must be some element of fraud, oppression or

unfairness as accounts for and brings about the inadequate price.”

3.  The 20% standard contained in the Restatement (Third) of Property: Mortgages §8.3 (1997)

was outright rejected by the court.

4.  The bank has the burden to show that the sale should be set aside in light of the purchaser’s

status as record title holder. 

5.  There is a presumption in favor of the record title holder.

6.  There is the statutory presumption that the foreclosure sale complied with the provisions of

NRS Chapter 116, citing to NRS 47.250(16) providing for a rebuttable presumption “[that] the law has

been obeyed”) and NRS 116.31166, providing for the conclusiveness of the deed containing the recitals

of the required steps for a valid sale. 

7.  There must be “actual” evidence of fraud, unfairness or oppression.

8.  Fines may be included in an assessment lien and foreclosed upon

9.  The fact that the notice of lien stated the current amount due rather than the estimated amount

as of the scheduled sale date does not invalidate the sale when there was no evidence in the record to

show that the bank was prejudiced by the error.

10.  Post foreclosure activities do not affect the validity of the sale.

11.  The class of  persons who signed the recorded notices is very broad.

B.  General principles of law and equity apply to sales under NRS Chapter 116

NRS 116.1108 provides:

Supplemental general principles of law applicable.  The principles of law and equity,
including the law of corporations and any other form of organization authorized by law
of this State, the law of unincorporated associations, the law of real property, and the
law relative to capacity to contract, principal and agent, eminent domain, estoppel, fraud,
misrepresentation, duress, coercion, mistake, receivership, substantial performance, or
other validating or invalidating cause supplement the provisions of this chapter, except
to the extent inconsistent with this chapter. (emphasis added)

The principles of equity and real property are applicable to this foreclosure sale, and preclude
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relief to the defendant.

C.  Equitable relief is not available because the defendant was on notice of the sale and failed to
take any steps to protect its interests.

The court in Shadow Wood, noted  that equitable relief is not available to a party that was on

notice but failed to act.  Footnote 7 to the decision states:

Consideration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property from
being sold to a third party, such as by seeking a temporary restraining order and
preliminary injunction and filing a lis pendens on the property. See NRS 14.010; NRS
40.060. Cf. Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277 (Pa.1888) (“In the case
before us, we can see no way of giving the petitioner the equitable relief she asks
without doing great injustice to other innocent parties who would not have been in
a position to be injured by such a decree as she asks if she had applied for relief at
an earlier day.”). (emphasis added)

The Shadow Wood court also cited the case of Nussbaumer v. Superior Court in & for Yuma City,

107 Ariz. 504, 489 P.2d 843, 846 (Ariz. 1971) “Where the complaining party has access to all the facts

surrounding the questioned transaction and merely makes a mistake as to the legal consequences of his

act, equity should normally not interfere, especially where the rights of third parties might be prejudiced

thereby,” 

Also in Shadow Wood, the court cited several cases refusing to grant equitable relief where the

rights of third persons are affected, invoking the bona fide purchaser doctrine.

When sitting in equity, however, courts must consider the entirety of the circumstances
that bear upon the equities....
This includes considering the status and actions of all parties involved, including whether
an innocent party may be harmed by granting the desired relief.7 Smith v. United States,
373 F.2d 419, 424 (4th Cir.1966) (“Equitable relief will not be granted to the possible
detriment of innocent third parties.”); see also In re Vlasek, 325 F.3d 955, 963 (7th
Cir.2003) (“[I]t is an age-old principle that in formulating equitable relief a court must
consider the effects of the relief on innocent third parties.”); Riganti v. McElhinney, 248
Cal.App.2d 116, 56 Cal.Rptr. 195, 199 (Ct.App.1967) (“[E]quitable relief should not be
granted where it would work a gross injustice upon innocent third parties.”).

The defendant received the foreclosure notices and failed to act, and the property was acquired

by a third party.  The defendant is not entitled to equitable relief.

D. Equitable relief is not available because there is an adequate remedy at law 

7
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The common law rule is that there is no equity jurisdiction when a party has available to itself an

adequate remedy at law.  See Las Vegas Valley Water District v. Curtis Park Manor Water Users

Association, 98 Nev. 275, 646 P.2d 549 (1982) “The district court was without authority to grant

equitable relief since an adequate remedy exists at law.”

In Washoe County v. City of Reno 77 Nev. 152, 360 P.2d 602 (1961), the court held that the fact

that the judgment may not be collectable is not an issue to be considered.  The court stated:

During oral argument, counsel for respondents suggested that an action at law would not
be adequate because it could not be enforced by a writ of execution against a county fund.
Whether this be true or not, it is hardly to be supposed that an execution would be
necessary in the event a judgment at law were obtained against the county in this type of
case any more than a contempt proceeding would be required in the event a peremptory
writ of mandamus were issued. In answer to this suggestion however it is necessary to
say only that our concern is with the existence of a remedy and not whether it will
be unproductive in this particular case, Hughes v. Newcastle Mutual Insurance Co., 13
U.C.Q.B. (Ont.) 153, or inconvenient, Gulf Research & Development Co. v. Harrison, 9
Cir., 185 F.2d 457, or ineffectual, United States ex rel. Crawford v. Addison, 22 How.
174, 63 U.S. 174, 16 L.Ed. 304.

In Stewart v. Manget, 132 Fla. 498, 181 So. 370, in affirming an order dismissing a bill
in equity on the ground that the plaintiff had an adequate remedy at law, the Florida
Supreme Court cited with approval the following language from Tampa & G. C. R. Co.
v. Mulhern, 73 Fla. 146, 74 So. 297, 299:

‘The inadequacy of a remedy at law to produce money is not the test of the
applicability of the rule. All remedies, whether at law or in equity,
frequently fail to do that; and to make that the test of equity
jurisdiction would be substituting the result of a proceeding for the
proceeding which is invoked to produce the result. The true test is,
could a judgment be obtained in a proceeding at law, and not, would
the judgment procure pecuniary compensation.’

(Emphasis added)

In the case of  Moeller v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr.  2d 777 (1994), the respondent

allowed a trustee’s sale to go forward even though it had available cash deposits to pay off the loan.  Id.

at 828.  The trial court set aside the sale because “[t]he value of the property was four times the amount

of the debt/sales price.”  Id. at 829.  The Court of Appeals reversed the trial court’s order and stated:

Thus as a general rule, a trustor has no right to set aside a trustee’s deed as against
a bona fide purchaser for value by attacking the validity of the sale.  (Homestead
Savings v. Damiento, supra, 230 Cal. App. 3d at p. 436.)  The conclusive presumption
precludes an attack by the trustor on a trustee’s sale to a bona fide purchaser even though
there may have been a failure to comply with some required procedure which

8
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deprived the trustor of his right of reinstatement or redemption. (4 Miller & Starr,
supra, § 9:141, p. 463; cf. Homestead v. Damiento, supra, 230 Cal. App. 3d at p. 436.) 
The conclusive presumption precludes an attack by the trustor on the trustee’s sale to a
bona fide purchaser even where the trustee wrongfully rejected a proper  tender of
reinstatement by the trustor.  Where the trustor is precluded from suing to set aside
the foreclosure sale, the trustor may recover damages from the trustee.  (Munger v.
Moore (1970) 11 Cal. App. 3d 1, 9, 11 [89 Cal. Rptr. 323].)

Id. at 831-832. (emphasis added)

Under the Shadow Wood factors, the defendant must show there is some defect with the sales

process to justify equitable relief, and if the plaintiff is a bona fide purchaser, the bank’s remedy is against

the foreclosure agent.

There has been no defect with the sales process, however, even assuming there was some defect

in the sale (which the plaintiff denies) the defendant has no remedies against plaintiff because any

damages which the defendant may have sustained as a result of any alleged wrongful foreclosure can be

compensated with money damages against the foreclosure agent.

The Restatement (Third) of Prop.: Mortgages § 8.3, Comment (b) recognizes that where the

property has been purchased by a bona fide purchaser, “the real estate is unavailable” and that “price

inadequacy” may be raised in a suit against the foreclosing mortgagee for damages, stating:

On the other hand, where foreclosure is by power of sale, judicial confirmation of the sale
is usually not required and the issue of price inadequacy will therefore arise only if the
party attacking the sale files an independent judicial action.  Typically this will be an
action to set aside the sale; it may be brought by the mortgagor, junior lienholders, or the
holders of other junior interests who are prejudiced by the sale.  If the real estate is
unavailable because title has been acquired by a bona fide purchaser, the issues of
price inadequacy may be raised by the mortgagor or a junior interest holder in a suit
against the foreclosing mortgagee for damages for wrongful foreclosure.  This latter
remedy, however, is not available based on gross price inadequacy alone.  In addition,
the mortgagee must be responsible for a defect in the foreclosure process of the type
described in Comment c of this section. (emphasis added)

Shadow Wood, consistent with this stated:

“The decisions are uniform that the bona fide purchaser of a legal title is not affected by
any latent equity founded either on a trust, [e]ncumbrance, or otherwise, of which he has
no notice, actual or constructive.” citing Moore v. De Bernardi, 47 Nev. 33, 54, 220 P.
544, 547 (1923)

There is no defect with the sales process and fore, if the purchaser is a bona fide purchaser, the

sale cannot be set aside.  The bank, however, is not without a remedy, providing, of course, that there was

9
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a prejudicial defect with the sale (which has not been shown here).  It has an claim for money damages

against the foreclosure agent for any defect in the sale process.

E.  Equitable relief is not available because of the bona fide purchaser doctrine

Miller & Starr, California Real Estate §10.51 (4th Ed. 2016) provides:

Evidence required.  The person claiming to be a bona fide purchaser satisfies the burden
of proof when it is proved that he or she paid value for the title or lien.  It is then
presumed that the lien or interest was received in good faith and without notice, and the
burden shifts to the other person to prove that the alleged bona fide purchaser had notice.
...

In a commentary to this section, the treatise states:  
As a practical matter, it makes little difference who has the burden of proof. The alleged
bona fide purchaser usually testifies that he or she did not have notice, and the other party
must prove that he or she did.

 Nationstar Mortgage v. Saticoy Bay, LLC Series 2227 Shadow Canyon 133 Nev. Adv. Op. 91

(2017) clarified that the bank has the burden to show that the sale should be set aside in light of the

purchaser’s status as record title holder, and there is a presumption in favor of the record title holder.

In Shadow Wood Homeowners Association v. New York Community Bank, 132 Nev. Adv. Op

5, 366 P.3d 1105 (2016)  the court stated:

The question remains whether NYCB demonstrated sufficient grounds to justify the
district court in setting aside Shadow Wood's foreclosure sale on NYCB's motion for
summary judgment. 

Similarly, in First Fidelity Thrift & Loan Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 71 Cal.

Rptr. 2d 295 (1998), the court recognized that where a party is seeking equitable relief, the burden is on

the party seeking equitable relief to allege and prove that the person holding legal title is not a bona fide

purchaser:

That Alliance had knowledge of First Fidelity's equitable claim for reinstatement of
its reconveyed deed of trust was an element of First Fidelity's case. "The general rule
places the burden of proof upon a person claiming bona fide purchaser status to present
evidence that he or she acquired interest in the property without notice of the prior
interest. (Bell v. Pleasant (1904) 145 Cal. 410, 413-414, 78 P. 957; Alcorn v. Buschke
(1901) 133 Cal. 655, 657-658, 66 P. 15; Hodges v. Lochhead (1963) 217 Cal. App.2d 199,
203, 31 Cal. Rptr. 879; 2 Miller & Starr, Current Law of Cal. Real Estate [1977] § 11:28,
p. 51.) ... [¶] If the prior party claims an equitable rather than a legal title, however, the
burden of proof is upon the person asserting that title. (Bell v. Pleasant, supra, 145 Cal.
410, 414-415, 78 P. 957; Garber v. Gianella (1893) 98 Cal. 527, 529-530, 33 P. 458; 2
Miller & Starr, Current Law of Cal. Real Estate, supra, § 11:28, pp. 52-53.)" (Gates
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Rubber Co. v. Ulman (1989) 214 Cal. App. 3d 356, 366, fn. 6, 262 Cal. Rptr. 630.) (2b)
Showing that Alliance was not an innocent purchaser for value was hence an element
of First Fidelity's claim. (Firato v. Tuttle, supra, 48 Cal.2d 136, 138, 308 P.2d 333.)
(emphasis added)

60 Cal. App. 4th at 1442, 71 Cal. Rptr. at 301. 

The defendant has the burden to prove a defect with the sale, and that the purchaser knew of the

defect at or before the time of the sale.  The defendant has failed in both counts.

The concept of bona fide purchaser has more application in voluntary sales in which title is

transferred by deed.  In these cases, a purchaser takes subject to any matters which are recorded against

the property.  However, in  foreclosure cases, the  bona fide purchaser doctrine rarely comes into play

because all interests on the property which are junior to the lien being foreclosed upon are extinguished. 

This is even more so with an HOA foreclosure because it is senior to all other liens other than prior

existing debts and taxes are extinguished by the foreclosure.  In these situations, the purchaser would be

precluded from bona fide purchaser status in HOA foreclosure cases only  if there was some irregularity

in the sale AND the purchaser knew of the irregularity. 

The treatise 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth,

Real Estate Finance Law (6th ed. 2014) was  cited in the Shadow Wood decision. 

Section 7.21 of this treatise is entitled “defective power of sale foreclosure-“void-

voidable”distinction.  The treatise explains there are three types of defects which may affect the validity

of foreclosure sales, void, voidable, or inconsequential.

The treatise then explains:

Most defects render the foreclosure voidable and not void.  When a voidable error occurs,
bare legal title passes to the sale purchaser, subject to the redemption rights of those
injured by the defective foreclosure.  Typically, a voidable error is “an irregularity in the
execution of a foreclosure sale” and must be “substantial or result in a probably
unfairness.”
. . . .
If the defect only renders the sale voidable, the redemption rights can be cut off if a bona
fide purchase for value acquires the land.  When this occurs, an action for damages against
the foreclosing mortgagee or trustee may be the only remaining remedy.
...
The treatise then goes on to explain who is a bona fide purchaser in a foreclosure context:

If the defective sale is only voidable, who is a bona fide purchaser?  A mortgagee
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purchaser should rarely, if every, qualify as a bona fide purchaser, because the mortgagee
or its attorney normally manages the power of sale foreclosure and should be responsible
for defects.  The result should be the same when a deed of trust is foreclosed.  Although
the trustee, rather than the lender, normally is in charge of the proceedings, the court
probably will treat the trustee as the lender’s agent for purposes of determining BFP
status.  If the sale purchaser paid value and is unrelated to the mortgagee, he should
take free of voidable defects if : (a) he has no actual knowledge of he defects; (b) he
is not on reasonable notice from recorded instruments; and © the defects are such
that a person attending the sale and exercising reasonable care would be unaware
of the defects....
(emphasis added, footnotes omitted)

The defendant answered an interrogatory about the plaintiff’s  status as bona fide purchaser.  The 

plaintiff  propounded interrogatory 13:

INTERROGATORY NO. 13:  Identify all facts, information, and evidence of which you
are aware that contradicts Plaintiff’s assertion that it was a bona fide purchaser for value
at the Association foreclosure sale.

The defendant responded:

RESPONSE: Objection. This request calls for a legal conclusion to which no response is
required.  This request is subject to the attorney work-product doctrine.  Subject to the
foregoing objections and without waiving the same, Thornburg intends to produce an
expert report regarding Plaintiff’s bona fide purchaser status.  Moreover, Thornburg
contends that Plaintiff was aware of Thornburg’s competing interest in the Property and
recorded Deed of Trust prior to sale thus negating its bond fide purchaser status.  Discovery
is ongoing.  Thornburg reserves the right to supplement its response as information
becomes known or available.

The defendant’s answers to interrogatories regarding the issue of bona fide purchaser do not allege

any defect in the sales process or that the purchaser knew of the defect in the sales process. 

From the three factors listed here, the purchaser would be a bona fide purchaser.  The purchaser’s

representative, Eddie Haddad’s affidavit is attached. It states in part:

6.  Prior to and at the time of the foreclosure sale, there was nothing recorded in
the public record to put me on notice of any claims or notices that any portion of the lien
had been paid.

7.  Prior to and at the time of the foreclosure sale, there is no way for myself or any
other potential bidder at the foreclosure sale to research if the notices were sent to the
proper parties at the proper address.  I, and other potential bidders are forced to rely only
on the professional foreclosure agent to have obtained a trustee’s sale guarantee issued by
a local title and escrow company and to serve the notices upon the parties who are entitled
to notice.
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           8. As a result of the limited information available to myself and other potential
bidders, I, on behalf of the plaintiff, am a bona fide purchaser of the property, for
value, without notice of any claims on the title to the property or any alleged defects in
the sale itself.

The mailing of notices, the addresses to where they are sent, or even an attempted tender of

the super priority lien are not matters to be found in the public record.

Additionally, the defendant’s answers to interrogatories regarding the issue of bona fide

purchaser do not allege any defect in the sales process or that the purchaser knew of the defect in the

sales process.  The court should therefore find that the plaintiff purchaser is a bona fide purchaser, and

its title should not be affected.

The answers set forth two basis to claim that the plaintiff is not a bona fide purchaser.  The

price paid and his knowledge of the existing deed of trust.  Neither of these are appropriate grounds. 

The court in Shadow Wood specifically stated:

Although, as mentioned, NYCB might believe that Gogo Way purchased the property
for an amount lower than the property's actual worth, that Gogo Way paid “valuable
consideration” cannot be contested. Fair v. Howard, 6 Nev. 304, 308 (1871) (“The
question is not whether the consideration is adequate, but whether it is valuable.”); see
also Poole v. Watts, 139 Wash.App. 1018 (2007) (unpublished disposition) (stating
that the fact that the foreclosure sale purchaser purchased the property for a “low
price” did not in itself put the purchaser on notice that anything was amiss with the
sale).

The fact that the plaintiff  knew of the trust deed is of no consequence.  Under 116.3116 as

interpreted by the SFR case, the foreclosure sale extinguishes the deed of trust.  It does not survive

simply because it was recorded and known to exist to the world. 

Shadow Wood discusses bona fide purchaser in detail.  The many points contained in the

decision can be summarized as:

1.  A bona fide purchase is without notice of any prior equity.

2.  “The decisions are uniform” that the title of a bona fide purchaser is not affected by any

matter of which he has no notice.

3.  The bona fide purchaser must pay valuable consideration, not “adequate” consideration.

4.  The fact that the foreclosure price may be “low” is not sufficient to put the purchaser on
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notice of any alleged defects with the sale.

5.  The fact that the court retains equitable power to void the sale does deprive the purchaser

of bona fide purchaser status.

6.  The time to determine the status of bona fide purchaser is at the time of the sale.  

The defendant has failed to produce any evidence or basis during discovery to deprive the

plaintiff of its status as a bona fide purchaser

F.  The failure of the defendant to protect its interest before the sale precludes relief in its favor

The defendant created the situation by letting the property go to sale without doing anything to

satisfy the lien or stop the sale, and permitted an innocent third party purchase the property.  The

Supreme Court in both SFR and Shadow Wood noted that the defendant banks were responsible for

their own damages.  

In SFR Investments Pool 1 v. U.S. Bank 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014)  the

court said not once, but twice, that the price paid at the foreclosure sale was not an issue because the

bank could simply have paid the super priority amount to preserve its interest in the property.   The

Court stated at page 414:

U.S. Bank's final objection is that it makes little sense and is unfair to allow a
relatively nominal lien—nine months of HOA dues—to extinguish a first deed of trust
securing hundreds of thousands of dollars of debt. But as a junior lienholder, U.S.
Bank could have paid off the SHHOA lien to avert loss of its security; it also could
have established an escrow for SHHOA assessments to avoid having to use its own
funds to pay delinquent dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA §
3–116 cmt. 2. The inequity U.S. Bank decries is thus of its own making and not a
reason to give NRS 116.3116(2) a singular reading at odds with its text and the
interpretation given it by the authors and editors of the UCIOA. (emphasis added)

The Court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argues that
due process requires specific notice indicating the amount of the superpriority piece of
the lien and explaining how the beneficiary of the first deed of trust can prevent the
superpriority foreclosure sale. But it appears from the record that specific lien amounts
were stated in the notices, ranging from $1,149.24 when the notice of delinquency was
recorded to $4,542.06 when the notice of sale was sent. The notices went to the
homeowner and other junior lienholders, not just U.S. Bank, so it was appropriate to
state the total amount of the lien. As U.S. Bank argues elsewhere, dues will typically
comprise most, perhaps even all, of the HOA lien. See supra note 3. And from what
little the record contains, nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the
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entire amount and requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d
451, 455 (2d Cir.1995) (“[I]t is well established that due process is not offended by
requiring a person with actual, timely knowledge of an event that may affect a right to
exercise due diligence and take necessary steps to preserve that right.”). (Emphasis
added)

In the case of Shadow Wood Homeownwers Association v. New York Community Bank, 132

Nev. Ad. Op. 5, 366 P.3d 1105  (2016), the Supreme Court stated other ways that a bank could

protect itself. 

 Against these inconsistencies, however, must be weighed NYCB's (in)actions. The
NOS was recorded on January 27, 2012, and the sale did not occur until February 22,
2012. NYCB knew the sale had been scheduled and that it disputed the lien amount,
yet it did not attend the sale, request arbitration to determine the amount owed, or seek
to enjoin the sale pending judicial determination of the amount owed. The NOS
included a warning as required by NRS 116.311635(3)(b):
. . . .

366 P.3d at 1114

The defendant  had remedies available to it to protect its interests before the foreclosure sale

and failed to avail itself of these remedies.  It cannot now seek relief from this court.

G.  Presumptions

Nationstar Mortgage v. Saticoy Bay, LLC Series 2227 Shadow Canyon, 133 Nev. Adv. Op. 91

(Nov. 22, 2017) recognized the presumptive validity of the foreclosure sales, citing the statutory

disputable presumption  that “the law has been obeyed.”in NRS 47.250(16) and  the recitals in the

deed are sufficient and conclusive proof that the required notices were complied with.  NRS

116.31166.

The purpose of the presumption of validity and the public policy of finality is to encourage

prospective purchasers to participate in the foreclosure process and to maximize the prices paid at

foreclosure sale.  See Moeller v. Lien 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994).

H.  Fraud, oppression or unfairness and price paid

The case of Nationstar Mortgage v. Saticoy Bay, LLC Series 2227 Shadow Canyon, 133 Nev.

Adv. Op. 91 (Nov. 22, 2017) re-affirmed the standard to set aside a sale is in inadequate sales price,

inadequacy of price, and additional proof of some fraud, oppression or unfairness that  accounts for
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and brings about the inadequacy of price.  The 20% rule of the Restatement was specifically

rejected.

The bank’s answers to interrogatories do not set forth any evidence or contentions of any

defect in the sale that would constitute fraud, oppression or unfairness.

I. The Trust Deed has been Extinguished. 

In its decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75, 334 P.3d 408 (2014), the Nevada Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an individual
homeowner’s property for up to nine months of unpaid HOA dues.  With limited exceptions,
this lien is “prior to all other liens and encumbrances” on the homeowner’s property, even a
first deed of trust recorded before the dues became delinquent.  NRS 116.3116(2).  We must
decide whether this is a true priority lien such that its foreclosure extinguishes a first deed of
trust on the property and, if so, whether it can be foreclosed nonjudicially.  We answer both
questions in the affirmative and therefore reverse.

334 P.3d at 409.

At the conclusion of its opinion, the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of which
will extinguish a first deed of trust.  Because Chapter 116 permits nonjudicial
foreclosure of HOA liens, and because SFR’s complaint alleges that proper notices
were sent and received, we reverse the district court’s order of dismissal.  In view of
this holding, we vacate the order denying preliminary injunctive relief and remand for
further proceedings consistent with this opinion.

334 P.3d at 419. 

Because the facts in the  present case are substantially the same as the facts in  SFR

Investments Pool 1, LLC v. U.S. Bank, N.A., this Honorable Court should reach the same conclusion

that the nonjudicial foreclosure arising from the HOA’s super priority lien extinguished the deed of

trust held by the plaintiff bank on the date of sale. As a result, this Court should rule that the deed of

trust held by defendant was extinguished by the HOA’s foreclosure sale.

J.  Defendant’s attempted tender does not affect Saticoy Bay’s title.

Defendant’s Answer and Counterclaims, filed on April 10, 2015, on page 10, paragraph 31,

states that “Prior to the HOA Sale, THORNBURG and its predecessors tendered payment of 9 months

of assessments to HOA and its agents, thus satisfying the super-priority lien prior to HOA’s
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foreclosure of the remaining lien amount.” 

 However, defendant’s Answer and Counterclaims contains no allegations that defendant did

anything to keep the remaining amount of the super-priority amount  “good.” 

The concept of tender is discussed in the Restatement (Third) of Prop.: Mortgages §6.4 and

persuasive California case law.  The rules regarding payments made by a person not primarily liable

on the debt are as follows:

§ 6.4 Redemption from Mortgage by Performance or Tender
. . .
(e) A performance in full of the obligation secured by a mortgage, or a

performance that is accepted by the mortgagee in lieu of payment in full, by
one who holds an interest in the real estate subordinate to the mortgage
but is not primarily responsible for performance, does not extinguish the
mortgage, but redeems the interest of the person performing from the
mortgage and entitles the person performing to subrogation to the mortgage
under the principles of §7.6.  Such performance may not be made until the
obligation secured by the mortgage is due, but may be made at or after the time
the obligation is due but prior to foreclosure.

(f) Upon receipt of performance as provided in Subsection (e), the mortgagee has a
duty to provide to the person performing, within a reasonable time, an
appropriate assignment of the mortgage in recordable form.  If the mortgagee
fails to do so upon reasonable request, the person performing may obtain
judicial relief ordering the mortgage assigned and, unless the mortgagee acted
in good faith in rejecting the request, awarding against the mortgagee any
damages resulting from the delay.

(g) An unconditional tender of performance in full by a person described in
Subsection (e), even if rejected by the mortgagee, if kept good has the effect
of performance under Subsections (e) and (f) above. (emphasis added)

A photocopy of this section from the Restatement is attached as Exhibit 12.

At the threat of foreclosure by a senior lien, a junior lienor is entitled, even without express

contractual authority, to reinstate the loan by making a payment sufficient to cure the default or to pay

off the senior lien and become subrogated to the rights of the senior lienholder as against the owner of

the property. See Restatement (Third) of Prop.: Mortgages §7.6; American Sterling Bank v. Johnny

Management LV, Inc., 126 Nev. 423, 245 P.3d 535 (2010); Houston v. Bank of America 119 Nev.

485, 78 P.3d 71 (2003). 

The Restatement (Third)  of Prop.: Mortgages §6.4 , comment a, explains the distinction

between payment or tender by someone primarily liable for the debt, and payment or tender by a party
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seeking to protect its interest in the property.  It states in part:

Equitable redemption is ultimately accomplished by performance in full of the
obligation secured by the mortgage.  However, redemption has two quite distinct
results, depending on whether the performance is made by a person who is
primarily responsible for payment of the mortgage obligation, or by someone else
who holds an interest in the land subordinate to the mortgage.  In the first of these
situations, the mortgage is simply extinguished, as provided in Subsection (a) of this
section.  In the second, the mortgage is not extinguished, but by virtue of
Subsection (e) is assigned by operation of law to the payor under the doctrine of
subrogation; see §7.6.  Subrogation does not occur in the first situation, since one
who is primarily responsible for payment of a debt cannot have subrogation by
performing that duty; see §7.6, Comment b. (emphasis added)

Subrogation is a device adopted by equity which applies in a great variety of cases and is

broad enough to include every instance in which one party pays a debt for which another is primarily

liable, and which in equity and good conscience should have been discharged by the latter. 

Laffranchini v. Clark 39 Nev. 48, 153 P. 250 (1915).

Comment g to §6.4 of the Restatement further explains the significance when payment is

made by a subordinate lienholder:

The second distinction, mentioned above, is that redemption by a person who is not
primarily responsible for payment of the debt does not extinguish the mortgage, but
rather assigns both the mortgage and the debt to the payor by operation of law
under the doctrine of subrogation; See §7.6  (emphasis added)

 Paragraph F on page 2 of 4 of the  Planned Unit Development Rider to the deed of trust

(Exhibit 2 attached) states:

If Borrower does not pay PUD dues and assessments when due, then Lender may pay
them.  Any amounts disbursed by Lender under this paragraph F shall become
additional debt of Borrower secured by the Security Instrument.  Unless Borrower and
Lender agree to other terms of payment, these amounts shall bear interest from the date
of disbursement at the Note rate and shall be payable, with interest, upon notice from
Lender to Borrower requesting payment.

This language is consistent with Restatement (Third)  of Prop.: Mortgages §6.4(e) and (f) that

treat any payment offered by plaintiff as an assignment.

K. After the tender was sent to  the foreclosure agent, plaintiff did nothing 
to keep the tender good.

As set forth above, Restatement (Third)  of Prop.: Mortgages §6.4 (g) provides that where an

unconditional tender is rejected by the mortgagee, the tender must be “kept good” in order to have
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“the effect of performance under Subsections (e) and (f) above.”

Comment d to section 6.4 further explains:

d.  Tender of payment rejected by mortgagee.  Under Subsection ©, a mortgage
is extinguished by mere tender of full payment by the person primarily responsible
for payment, even if the mortgagee rejects it.  The tender must be kept good in the
sense that the person making the tender must continue at all times to be ready,
willing, and able to make the payment.  If the payor brings an action to have the
mortgage canceled, the money must be paid into the court to keep the tender good.

The tender must be unconditional.  However, the payor’s demand that the
mortgagee return the  mortgagor’s promissory note, mark it “paid,” or execute a
discharge of the mortgage is not a condition of the sort that will invalidate the tender. 
See Illustration 5.

The rule extinguishing the mortgage when a tender is rejected has only limited
modern significance.  The reason is that mortgages are virtually always recorded, and
the payor derives little benefit, merely from the theoretical extinction of the
mortgage if it is in fact still present, and apparently undischarged in the public
records. . . .

Nonetheless, the tender of full payment per se relieves the real estate of the
mortgage lien.  Tender is significant in at least two ways.  First, the tender stops the
accrual of interest, late fees, and any other charges that might otherwise result from the
passage of additional time.  Second, under Subsection (b) the mortgagee who
wrongfully refuses a tender may be held liable for damages flowing from any
unreasonable delay that results in clearing the mortgage from the real estate’s
title.  See Illustrations 5 and 6.  (emphasis added)

The last section from this comment shows that defendant’s remedy, if any, is for money

damages against the party that wrongfully refused the tender if the tender was valid.  Because this

claim for money damages is an adequate remedy at law, it precludes the court from invoking its

equitable powers to affect the title of the bona fide purchaser.

Illustration 5 to §6.4 of the Restatement contains an example of how to keep a tender good:

5.  Mortgagor is indebted to Mortgagee for the principal sum of $100,000,
secured by a mortgage on Blackacre.  Mortgagor sends a check to Mortgagee for
$100,000, purporting to pay the debt, but Mortgagee refuses to accept the check or
execute a discharge of the mortgage.  Mortgagor then deposits $100,000 in an escrow
account established for the purpose of paying the debt, and informs Mortgagee that the
funds are available upon Mortgagee’s request and execution of a document discharging
the mortgage.  Mortgagor’s tender is effective, continuing, and conditional.  The
mortgage is extinguished, and no further interest will accrue on the debt.

The statements in comment d relate only to a tender made by “the person primarily

responsible for payment.”  Defendant has produced no evidence that the former owner ever made
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such a payment.

The Nevada Supreme Court has previously adopted the position that a tender must be “kept

good” in several cases.

In the case of Rhodes v. O’Farrell  2 Nev. 60 (1866), Respondent Rhodes attempted to pay his

property taxes to the Storey County tax collector in legal tender notes.  The tax collector refused the

tender and insisted in payment in gold coin.  The court stated:

Respondent ought not to be restrained from selling unless the tender is kept good.

As it does not appear from the transcript whether that has been done or not, the court
will retain this case until that is ascertained. Upon the respondent producing
satisfactory evidence, either by receipt of appellant, or by the certificate of the clerk,
that he has either paid the money tendered to the appellant, or that he has
deposited it in court subject to the disposal of the appellant, the judgment of the
court below will be affirmed, with costs.

The case of State v. Central Pacific Railroad 21 Nev. 247, 30 P. 686 (1892) also dealt with the

payment of property taxes.  The court stated:

Tender. In our judgment, the tender of the taxes to the treasurer as ex officio tax
receiver, and their subsequent payment to the district attorney, were sufficient to avoid
the penalties. The defendant, at the proper time, tendered all the taxes due upon all its
property, except land. We held upon the former appeal that it had a right to make such
payment, and need not tender the full amount due upon the entire assessment, which
included other subdivisions of property. The tender was doubtless refused upon the
theory that the defendant must pay upon all or none. ...The money being promptly paid
to the district attorney when demanded by him, it must be presumed that the tender
was kept good. The judgment and orders overruling motions for new trial are
affirmed.

The case of State v. Ernst 26 Nev. 113, 65 P.7 (1901) also dealt with the payment of taxes. 

The court stated:

It appears from the record that the appellants Ernst & Esser have tendered (and kept
good their tender) the amount of taxes due upon the property assessed to them, and that
a retrial of the case will not be necessary. 

L. To be effective against plaintiff, defendant was required to record the claim that the
party had tendered the amount of  the HOA’s superpriority lien.

Because the alleged tender creates an assignment of an interest in real property, it must be

recorded to be effective as to subsequent purchasers. 

NRS 116.1108 provides:
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Supplemental general principles of law applicable.  The principles of law and
equity, including the law of corporations and any other form of organization
authorized by law of this State, the law of unincorporated associations, the law of real
property, and the law relative to capacity to contract, principal and agent, eminent
domain, estoppel, fraud, misrepresentation, duress, coercion, mistake, receivership,
substantial performance, or other validating or invalidating cause supplement the
provisions of this chapter, except to the extent inconsistent with this chapter.
(emphasis added)

Nevada law requires that interests in real property must be recorded.  An unrecorded interest

in real property is void against a subsequent purchaser if the subsequent purchaser’s interest is first

duly recorded.  Tae-Si Kim v. Kearney, 838 F. Supp. 2d 1077, 1087-1088 (D. Nev. 2012).  

The word “conveyance” is defined in NRS 111.010(1) to include “every instrument in

writing” by which “any estate or interest in lands is created, aliened, assigned or surrendered.” 

(emphasis added)

NRS 111.315 states: 

Every conveyance of real property, and every instrument of writing setting forth an
agreement to convey any real property, or whereby any real property may be
affected, proved, acknowledged and certified in the manner prescribed in this chapter,
to operate
as notice to third persons, shall be recorded in the office of the recorder of the
county in which the real property is situated or to the extent permitted by NR 105.010
to 105.080, inclusive, in the Office of the Secretary of State, but shall be valid and
binding between the parties thereto without such record.  (emphasis added)

NRS 111.325 provides that an unrecorded satisfaction of lien on the part of the plaintiff is

void against a subsequent purchaser, such as defendant: 

Every conveyance of real property within this State hereafter made, which shall not be
recorded as provided in this chapter, shall be void as against any subsequent
purchaser, in good faith and for valuable consideration, of the same real property,
or any portion thereof, where his or her own conveyance shall be first duly recorded.
(emphasis added)

M. If tender discharges a lien, it must be recorded to be effective.

Even if the alleged  tender of payment by defendant is not viewed as the basis for equitable

subrogation and is instead viewed as extinguishing the superpriority lien, the payment must still be

recorded because an extinguishment or surrender of the debt owed by the lien is also a “conveyance.” 

Because the satisfaction of a lien is a form of conveyance, surrender or discharge, NRS

111.315 requires that the plaintiff bank’s satisfaction be recorded in order to be effective as to Saticoy
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Bay.

Likewise, NRS 111.325, makes it abundantly clear that an unrecorded satisfaction of lien on

the part of the defendant is void against a subsequent purchaser, such as plaintiff.

Additionally, to the extent that the purported tender is claimed to have worked to discharge or

extinguish the HOA’s lien, such a discharge or release must also be recorded in the office of the

county recorder.  Separate and apart from “conveyances,” all discharges of liens must be recorded.

NRS 106.260  Discharge and assignment: Marginal entries; discharge or release
must be recorded when mortgage or lien recorded by microfilm.
 
      1.  Any mortgage or lien, that has been or may hereafter be recorded, may be
discharged or assigned by an entry on the margin of the record thereof, signed by the
mortgagee or the mortgagee’s personal representative or assignee, acknowledging the
satisfaction of or value received for the mortgage or lien and the debt secured thereby,
in the presence of the recorder or the recorder’s deputy, who shall subscribe the same
as a witness, and such entry shall have the same effect as a deed of release or
assignment duly acknowledged and recorded. Such marginal discharge or assignment
shall in each case be properly indexed by the recorder.
 
      2.  In the event that the mortgage or lien has been recorded by a microfilm or other
photographic process, a marginal release may not be used and a duly acknowledged
discharge or release of such mortgage or lien must be recorded. (emphasis added)

The super-priority lien under NRS 116.3116(2) is a true priority lien and is superior to a first

deed of trust.  SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d  at 412-414.   The Nevada

Supreme Court relied, in part, on the holding in 7912 Limbwood Court Trust v. Wells Fargo Bank,

N.A., 979 F. Supp. 2d 1142, 1149 (D. Nev. 2013).  Limbwood recognizes that in order to avoid the

extinguishment of the first deed of trust, the first deed of trust holder needs to pay the HOA to obtain

the priority position. 

NRS 111.325 mandates that any claimed interest on the part of the plaintiff bank is void as a

matter of law.  The purpose of recording documents is to provide notice to all persons of the

recording party’s interest in the property.  An unrecorded or other instrument required to be recorded

is not valid and effective against a bona fide purchaser. 

As shown above, whether regarded as an assignment, subrogation or subordination, an

instrument must be recorded with the Clark County Recorder’s office in order to be effective as to

subsequent purchasers, such as plaintiff.  Defendant does not allege nor can it show any evidence that
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defendant recorded this property interest.  The purported tender of payment of the super-priority

interest is void as a matter of law against the foreclosure deed to Saticoy Bay LLC Series 34

Innisbrook because evidence of the payment was not recorded in accordance with Nevada’s recording

laws.  As a result of the  failure to record any evidence of this property interest prior to the date that

the foreclosure deed was recorded, any property interest created by the payment offered by defendant

is void as against Saticoy Bay LLC Series 34 Innisbrook.

This analysis is consistent with the recent amendment to the statute by the Nevada Legislature

which requires recording of evidence of the payments and announcement of the payment at the

auction, prior to bidding.

N. Any change in priority must be recorded.

Further, because the purported tender of payment would have the effect of changing the

priority of the HOA’s lien, versus the deed of trust, it is required to be recorded as well. 

NRS 106.220  Filing and recording of instruments subordinating or waiving
priority of mortgages or deeds of trust; constructive notice; effect of unrecorded
instruments.
 
      1.  Any instrument by which any mortgage or deed of trust of, lien upon or
interest in real property is subordinated or waived as to priority, must, in case it
concerns only one or more mortgages or deeds of trust of, liens upon or interests in real
property, together with, or in the alternative, one or more mortgages of, liens upon or
interests in personal property or crops, the instruments or documents evidencing or
creating which have been recorded prior to March 27, 1935, be recorded in the office
of the recorder of the county in which the property is located, and from the time any of
the same are so filed for record operates as constructive notice of the contents thereof
to all persons. The instrument is not enforceable under this chapter or chapter 107
of NRS unless and until it is recorded.

       2.  Each such filing or recording must be properly indexed by the recorder.
(Emphasis added)

Thus, in order to be effective, any subordination of the HOA’s superpriority lien must be recorded.

A foreclosure agent has a duty to act impartially and in good faith.  By analogy, NRS

107.028(5), involving the duties of a trustee under a deed of trust, provides in part:

The trustee does not have a fiduciary obligation to the grantor or any other person
having an interest in the property which is subject to the deed of trust. The trustee
shall act impartially and in good faith with respect to the deed of trust and shall
act in accordance with the laws of this State. A rebuttable presumption that a trustee
has acted impartially and in good faith exists if the trustee acts in compliance with the
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provisions of NRS 107.080. (emphasis added)

As verified by the affidavit of Iyad Haddad filed herewith, Saticoy Bay LLC Series 34

Innisbrook had no notice of defendant’s  attempted payment prior to entering and paying its high bid

of $1,201,000.00 to purchase the Property.

O. Notice to third parties is of utmost significance.

Notice to potential third party bidders who could otherwise claim status of a bona fide

purchaser is critical to this court’s evaluation of this case.  Defendant had actual knowledge that the

property was in foreclosure and that third persons would likely bid on the Property.  For the nominal

cost of recording a notice at $17.00 for the first page with the Clark County Recorder, defendant

could have simply recorded a one page notice with the recorder and put the world on notice.  

In evaluating the equities between the various parties, the court should keep in mind that

defendant,  had a simple and inexpensive method to notify the world, including plaintiff, of its

attempted payment and alleged preservation of its deed of trust.  Because defendant failed to do so,

the equities weigh in favor of plaintiff as the bona fide purchaser without knowledge of the rejected 

tender.

 P.  The foreclosure statutes are constitutional

As recognized by the Nevada Supreme Court in Saticoy Bay LLC Series 350 Durango 104  v.

Wells Fargo Home Mortgage, 133 Nev., Adv. Op. 5, at *10 (Jan. 26, 2017), the foreclosure statutes as

found in NRS Chapter 116 are constitutional.  The court found that the statutes do not involve either

state action or a state actor and does not constitute a taking. 

Q.  The fact that the deed has no warranties has no effect on the purchasers title

The only warranties recognized at law are contained in NRS 111.170 which provides:

Construction of words “grant, bargain and sell” in conveyances; suit upon covenants.
      1.  The words “grant, bargain and sell” in all conveyances made after December 2,
1861, in and by which any estate of inheritance or fee simple is to be passed, shall,
unless restrained by express terms contained in such conveyances, be construed to be
the following express covenants, and none other, on the part of the grantor, for the
grantor and the heirs of the grantor to the grantee, the heirs of the grantee, and assigns:
      (a) That previous to the time of the execution of the conveyance the grantor has not
conveyed the same real property, or any right, title, or interest therein, to any person
other than the grantee.
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      (b) That the real property is, at the time of the execution of the conveyance, free
from encumbrances, done, made or suffered by the grantor, or any person claiming
under the grantor.
      2.  Such covenants may be sued upon in the same manner as if they had been
expressly inserted in the conveyance.

The covenants in a grant deed have nothing to do with a representation of the validity of the

sale or the condition of the title conveyed.  

CONCLUSION

The HOA’s foreclosure sale extinguished both the defendant’s deed  of trust, and its interest in

the subject property.   The foreclosure sale is presumed to be valid by statute, the and the recitals in

the foreclosure deed are conclusive proof the HOA’s foreclosure sale complied with all requirements

of Nevada law. The burden of proof is on the bank to set the sale aside, and the purchaser, as record

title holder has the  presumption of validity title in its favor. The defendant has not produced any

evidence to show that the defendant is not a bona fide purchaser, and has failed to demonstrate any

defect in the sale to justify setting aside the foreclosure sale.  Additionally, the defendant has failed to

take any steps to protect its interests, and permitted the sale to go forward.   Further, defendant bank

failed to record anything putting potential purchasers, such as defendants, on notice of its alleged

tender.

/ / /

/ / /

/ / /

/ / /
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 Accordingly, it is respectfully requested that this Court enter an order granting the plaintiff’s

motion for summary judgment and quieting title to the Property in the name of the plaintiff, free and

clear of all liens and encumbrances and forever enjoining defendant from asserting any estate, title,

right, interest, or claim to the property adverse to the plaintiff.

 DATED this 4th day of  May, 2018

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:   / s / Michael F. Bohn, Esq. /           
      Michael F. Bohn, Esq.
      2260 Corporate Circle, Ste. 480

       Henderson, Nevada 89074
       Attorney for Plaintiff

                                                                              Saticoy Bay LLC Series 34 Innisbrook 
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of

Law Offices of Michael F. Bohn., Esq., and on the 4th   day of  May, 2018, an electronic copy of the

MOTION FOR SUMMARY JUDGMENT was served on opposing counsel via the Court’s

electronic service system to the following counsel of record:

Melanie D. Morgan, Esq.
Tenesa Scaturro, Esq.
AKERMAN LLP
1635 Village Center Circle Suite 200
Las Vegas, Nevada 89134
Attorneys for Thornburg Mortgage Securities
Trust 2007-3

David R. Koch, Esq.
Steven B. Scow, Esq.
Daniel H. Stewart, Esq.
KOCH & SCOW LLC
11500 S. Eastern Ave., Suite 210
Henderson, NV 89052
Attorneys for
counterdefendant/counterclaimant
Red Rock Financial Services

Donald H. Williams, Esq.
Drew Starbuck, Esq.
WILLIAMS & ASSOCIATES
612 South Tenth Street
Las Vegas, NV 89101
Attorney for counterdefendant,
Republic Services, Inc.

Bryan Naddafi, Esq.
OLYMPIC LAW P.C.
292 Francisco St.
Henderson, NV 89014
Attorney for defendants,
Frank and Madeline Timpa

 /s/ Marc Sameroff /                          
An employee of the LAW OFFICES 
OF MICHAEL F. BOHN, ESQ., LTD.
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AFFT
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada  89119
(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff 

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 34
INNISBROOK,

                       Plaintiff,

vs.

THORNBURG MORTGAGE SECURITIES
TRUST 2007-3; and RECONTRUST
COMPANY, N.A. a division of BANK OF
AMERICA; FRANK TIMPA and MADELAINE
TIMPA, individually and as trustees of the TIMPA
TRUST,

Defendants.

And all related matters.

 CASE NO.:  A-14-710161-C
 DEPT NO.:  XV

AFFIDAVIT IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

STATE OF NEVADA   )
         ) ss:

COUNTY OF CLARK  )

IYAD HADDAD  being first duly sworn, deposes and  says;

1.  Affiant is the person most knowledgeable for Saticoy Bay LLC Series 34 Innisbrook, the

plaintiff/counterdefendant herein, and makes this affidavit based on personal knowledge.
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2.  Plaintiff/Counterdefendant, Saticoy Bay LLC Series 34 Innisbrook, is the owner of the real

property commonly known as 34 Innisbrook Avenue, Las Vegas, Nevada.

3.  Plaintiff/Counterdefendant, Saticoy Bay LLC Series 34 Innisbrook, acquired title to the

property at foreclosure sale conducted on November 7, 2014 as evidenced by the foreclosure deed

recorded on November 10, 2014.

4.  The foreclosure deed reflects that valuable consideration in the sum of $1,201,000.00  was paid

for the property.

5.  The plaintiff/counterdefendant’s title stems from a foreclosure deed arising from a delinquency

in assessments due from the former owner to the Spanish Trail Master Association pursuant to NRS

Chapter 116.

6.  Prior to and at the time of the foreclosure sale, there was nothing recorded in the public record

to put me on notice of any claims or notices that any portion of the lien had been paid.

7.  Prior to and at the time of the foreclosure sale, there is no way for myself or any other potential

bidder at the foreclosure sale to research if the notices were sent to the proper parties at the proper

address.  I, and other potential bidders are forced to rely only on the professional foreclosure agent to have

obtained a trustee’s sale guarantee issued by a local title and escrow company and to serve the notices

upon the parties who are entitled to notice.

           8. As a result of the limited information available to myself and other potential bidders at

foreclosure sale, I, on behalf of the plaintiff/counterdefendant, am a bona fide purchaser of the

property, for value, without notice of any claims on the title to the property or any alleged defects in

the sale itself.

9.  At no time prior to the foreclosure sale did I receive any information from the HOA or the

foreclosure agent about the property or the foreclosure sale.

10.  Neither myself or anyone associated with plaintiff/counterdefendant, Saticoy Bay LLC

Series 34 Innisbrook, have any affiliation with the HOA board or the foreclosure agent.

/ / /
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