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INDEX OF APPENDIX – CHRONOLOGICAL 
 

DATE DOCUMENT VOL PAGE 
11/20/2014 Complaint 1 JA0001-0004 
11/25/2014 Amended Complaint 1 JA0005-0008 
12/30/2014 Affidavit of Service (Frank Timpa) 1 JA0009 

12/30/2014 
Affidavit of Service (Madeline 
Timpa) 

1 
JA0010 

12/30/2014 
Affidavit of Service (Frank Timpa; 
Madeline; Timpa Trust) 

1 
JA0011 

02/02/2015 
Affidavit of Service (Recontrust 
Company) 

1 
JA0012 

02/05/2015 
Affidavit of Service (Thornburg 
Mortgage Securities Trust 2007-3) 

1 
JA0013 

04/10/2015 
Thornburg Mortgage Securities Trust 
2007-3’s Answer and Counter-
Claims 

1 
JA0014-0093 

05/21/2015 

Red Rock Financial Services’ Answer 
to Thornburg Mortgage Securities 
Trust 2007-3 Counterclaim; And Red 
Rock Financial Services’ 
Counterclaim for Interpleader 
(NRCP22) 

1 

JA0094-0108 

06/11/2015 Second Amended Complaint 1 JA109-112 

06/23/2015 
Reply to Counterclaim for 
Interpleader-Republic Services Reply 
to Counterclaim 

1 
JA0113-0115 

06/24/2015 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Red Rock 
Financial Services Counterclaim for 
Interpleader (NRCP 22) 

1 

JA0116-0123 

06/26/2015 
Affidavit of Service (Countrywide 
Home Loans) 

1 
JA0124 

06/26/2015 
Affidavit of Service (Republic 
Services) 

1 
JA0125 

06/26/2015 
Affidavit of Service (Estates at West 
Spanish Trail 

1 
JA0126 
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06/26/2015 
Affidavit of Service (Mortgage 
Electronic Registration System) 

1 
JA0127 

07/27/2015 
Affidavit of Service (Las Vegas 
Valley Water District) 

1 
JA1028 

05/23/2016 
Thornburg Mortgage Securities Trust 
2007-3’s Answer to Second Amended 
Complaint 

1 
JA0129-0138 

02/10/2017 Third Amended Complaint 1 JA0139-0144 

02/24/2017 
Answer to Third Amended Complaint 
(Republic Services) 

1 
JA0145-0148 

03/03/2017 
Red Rock Financial Services’ Answer 
to Plaintiff’s Third Amended 
Complaint 

1 
JA0149-0155 

03/19/2017 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint 

1 

JA0156-0166 

05/30/2017 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint and 
Counterclaims 

2 

JA0167-0246 

06/12/2017 

Red Rock Financial Services’ Answer 
to Thornburg Mortgage Securities 
Trust 2007-3 Counterclaim; and Red 
Rock Financial Services’ 
Counterclaim for Interpleader (NRCP 
22) 

2 

JA0247-0259 

07/05/2017 

Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Answer to 
Red Rock Financial Services’ 
Counterclaim 

2 

JA0260-0269 

07/11/2017 
Affidavit of Service (Spanish Trail 
Master Association) 

2 
JA0270 

09/07/2017 
Answer to Thornburg Mortgage 
Securities Trust 2007-3’s 
Counterclaims (Saticoy Bay) 

2 
JA0271-0277 
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05/04/2018 
Motion for Summary Judgment 
(Saticoy Bay) 

3 
JA0278-0477 

05/04/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Motion through Exhibit 
“E” 

4 

JA0478-0613 

05/04/2018 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Exhibits “F”-“L” 

5 
JA0614-0731 

05/14/2018 

Republic Services, INC’s Partial 
Opposition to Plaintiff Saticoy Bay, 
LLC Series 34 Innisbrook’s Motion 
for Summary Judgment 

5 

JA0732-0735 

05/21/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Motion 
through Exhibit “I” 

6 

JA0736-0938 

05/21/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Exhibit “J” 
through Exhibit “M” 

7 

JA0939-0996 

05/22/2018 

Plaintiff’s Opposition to Defendant 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment 

7 

JA0997-1155 

05/22/2018 

Counter-Defendant Spanish Trail 
Master Association’s Opposition to 
Thornburg Mortgage’s Motion for 
Summary Judgment and 
Countermotion for Summary 
Judgment 

8 

JA1156-1196 

05/29/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its Motion 
for Summary Judgment and 
Opposition to Spanish Trails Master 

8 

JA1197-1209 
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Association’s Countermotion for 
Summary Judgment 

05/30/2018 

Red Rock Financial Services’ Joinder 
to Defendant Spanish Trail Master 
Association’s Countermotion for 
Summary Judgment 

8 

JA1210-1212 

05/30/2018 

Republic Services, INC’s Partial 
Opposition to Counterdefendant, 
Spanish Trail Master Association’s 
Countermotion for Summary 
Judgment 

8 

JA1213-1216 

06/04/2018 
Reply in Support of Plaintiff’s 
Motion for Summary Judgment 
(Saticoy Bay) 

8 
JA1217-1248 

06/26/2018 

Counter-Defendant Spanish Trail 
Master Association’s Reply in 
Support of its Countermotion for 
Summary Judgment 

8 

JA1249-1270 

06/27/2018 

Supplement to Plaintiff’s Opposition 
to Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 

JA1271-1275 

06/28/2018 
Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 
JA1276-1304 

06/29/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Reply supporting its Motion 
to Strike Plaintiff’s Supplemental 
Opposition to its Motion for 
Summary Judgment or, In the 
Alternative, Surreply Supporting 
Summary Judgment 

8 

JA1305-1350 

07/02/2018 

Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Reply 
supporting its Motion to Strike 
Plaintiff’s Supplemental Opposition 
to its Motion for Summary Judgment 

8 

JA1351-1358 
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or, In the Alternative, Surreply 
Supporting Summary Judgment 

07/19/2018 
Spanish Trail Master Association’s 
Answer to Saticoy Bay’s Third 
Amended Complaint 

8 
JA1359-1366 

07/19/2018 
Spanish Trail Master Association’s 
Answer to Thornburg Mortgage’s 
Counterclaims 

8 
JA1367-1383 

09/17/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Motion through Exhibit 
“K”) 

9 

JA1384-1602 

09/17/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Exhibits “L” and “M”) 

10 

JA1603-1650 

10/02/2018 
Plaintiff’s Opposition to Motion for 
Reconsideration 

10 
JA1651-1690 

10/26/2018 
Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its Motion 
for Reconsideration 

10 
JA1691-1718 

12/03/2018 

Findings of Fact, Conclusions of 
Law, and Order Granting Thornburg 
Mortgage Securities Trust 2007-3’s 
Motion for Summary Judgment 

10 

JA1719-1728 

12/05/2018 

Notice of Entry of Findings of Fact, 
Conclusions of Law, and Order 
Granting Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

10 

JA1729-1742 

01/31/2019 

Madelaine Timpa and Timpa Trust’s 
Verified Answer to Red Rock 
Financial Services’ Counterclaim for 
Interpleader and Madelaine Timpa’s 
Claim to Surplus Funds 

10 

JA1743-1751 
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06/25/2019 
Timpa Trust’s Motion for Summary 
Judgment 

10 
JA1752-1849 

07/09/2019 
Red Rock Financial Services’ 
Limited Response to Timpa Trust’s 
Motion for Summary Judgment 

11 
JA1850-1866 

07/09/2019 

Timpa Trust’s Reply to Red Rock 
Financial Services’ Limited Response 
to Timpa Trust’s Motion for 
Summary Judgment 

11 

JA1867-1870 

07/23/2019 

Timpa Trust’s Opposition to Saticoy 
Bay LLC Series 34 Innisbrook’s 
Motion to Enlarge Time in which to 
File Opposition to Timpa Trust’s 
Motion for Summary Judgment 

11 

JA1871-1885 

07/26/2019 

Opposition to Timpa Trust’s Motion 
for Summary Judgment and Red 
Rock Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 

JA1886-2038 

08/06/2019 

Timpa Trust’s reply to Saticoy Bay 
LLC Series 34 Innisbrook’s 
Opposition to Timpa Trust’s Motion 
for Summary Judgment 

12 

JA2039-2049 

09/11/2019 Order 12 JA2050-2057 
09/11/2019 Notice of Entry of Order 12 JA2058-2068 

09/24/2019 

Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s Summary 
Judgment Order of December 3, 2018 
and (II) The Court’s Order 
Concerning the Distribution of 
Excess Proceeds 

12 

JA2069-2090 

10/02/2019 

Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 

12 

JA2091-2116 
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Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 

10/04/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion for 
Reconsideration 

12 

JA2117-2141 

10/04/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Joinder to 
Plaintiff’s Emergency Motion for 
Stay of Execution Pending the 
Court’s Adjudication of Plaintiff’s 
Pending Motion for Reconsideration 
of the Court’s Excess Proceeds Order 
Pursuant to 62(b)(3)&(4) 

12 

JA 2142-2144 

10/08/2019 

Opposition to Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s Summary 
Judgment Order of December 3, 2018 
and (II) The Court’s Order 
Concerning the Distribution of 
Excess Proceeds 

12 

JA2145-2166 

10/16/2019 

Plaintiff’s Motion to Amend 
Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale 

12 

JA2167-2189 

10/18/2019 

Plaintiff’s Reply to Thornburg 
Mortgage Securities Trust 2007-3’s 
Limited Opposition to Plaintiff’s 
Motion for Reconsideration 

12 

JA2190-2194 

10/25/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion to Amend 
Complaint  Pursuant to NRCP 
15(b)(2) and 60(b) 

12 

JA2195-2198 
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10/25/2019 
Plaintiff’s Reply in Support of its 
Motion for Reconsideration 

12 
JA2199-2211 

10/27/2019 

Opposition to Plaintiff’s Motion to 
Amend Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale (Timpa Trust) 

12 

JA2212-2217 

10/28/2019 
Red Rock Financial Services’ 
Opposition to Plaintiff’s Motion to 
Amend Complaint 

12 
JA2218-2224 

11/18/2019 Order 12 JA2225-2227 
11/19/2019 Notice of Entry of Order 12 JA2228-2232 
11/19/2019  Notice of Appeal 12 JA2233-2235 

08/27/2020 
Recorder’s Transcript of Hearing: All 
Pending Motions (07/03/2018) 

13 
JA2236-2316 

10/15/2020 

Recorder’s Transcript of Hearing: 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (11/06/2018) 
 

13 

JA2317-2337 

10/15/2020 
Recorder’s Transcript of Hearing: 
Timpa Trust’s Motion for Summary 
Judgment (08/13/2019) 

13 
JA2338-2343 

10/15/2020 

Recorder’s Transcript of Hearing: 
Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 
(10/10/2019) 

 

JA2344-2364 

10/15/2020 
Recorder’s Transcript of Hearing: All 
Pending Motions (10/29/2019) 

13 
JA2365-2427 
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INDEX OF APPENDIX-ALPHABETICAL 
 

DATE DOCUMENT VOL PAGE 
6/26/2015 Affidavit of Service (Countrywide 

Home Loans) 
1 JA0124 

6/26/2015 Affidavit of Service (Estates at West 
Spanish Trail 

1 JA0126 

12/30/2014 Affidavit of Service (Frank Timpa) 1 JA0009 
12/30/2014 Affidavit of Service (Frank Timpa; 

Madeline; Timpa Trust) 
1 JA0011 

7/27/2015 Affidavit of Service (Las Vegas 
Valley Water District) 

1 JA1028 

12/30/2014 Affidavit of Service (Madeline 
Timpa) 

1 JA0010 

6/26/2015 Affidavit of Service (Mortgage 
Electronic Registration System) 

1 JA0127 

2/2/2015 Affidavit of Service (Recontrust 
Company) 

1 JA0012 

6/26/2015 Affidavit of Service (Republic 
Services) 

1 JA0125 

7/11/2017 Affidavit of Service (Spanish Trail 
Master Association) 

2 JA0270 

2/5/2015 Affidavit of Service (Thornburg 
Mortgage Securities Trust 2007-3) 

1 JA0013 

11/25/2014 Amended Complaint 1 JA0005-0008 
2/24/2017 Answer to Third Amended Complaint 

(Republic Services) 
1 JA0145-0148 

9/7/2017 Answer to Thornburg Mortgage 
Securities Trust 2007-3’s 
Counterclaims (Saticoy Bay) 

2 JA0271-0277 

11/20/2014 Complaint 1 JA0001-0004 
5/22/2018 Counter-Defendant Spanish Trail 

Master Association’s Opposition to 
Thornburg Mortgage’s Motion for 
Summary Judgment and 
Countermotion for Summary 
Judgment 

8 JA1156-1196 
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6/26/2018 Counter-Defendant Spanish Trail 
Master Association’s Reply in 
Support of its Countermotion for 
Summary Judgment 

8 JA1249-1270 

7/5/2017 Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Answer to 
Red Rock Financial Services’ 
Counterclaim 

2 JA0260-0269 

6/28/2018 Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 JA1276-1304 

7/2/2018 Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Reply 
supporting its Motion to Strike 
Plaintiff’s Supplemental Opposition 
to its Motion for Summary Judgment 
or, In the Alternative, Surreply 
Supporting Summary Judgment 

8 JA1351-1358 

12/3/2018 Findings of Fact, Conclusions of 
Law, and Order Granting Thornburg 
Mortgage Securities Trust 2007-3’s 
Motion for Summary Judgment 

10 JA1719-1728 

1/31/2019 Madelaine Timpa and Timpa Trust’s 
Verified Answer to Red Rock 
Financial Services’ Counterclaim for 
Interpleader and Madelaine Timpa’s 
Claim to Surplus Funds 

10 JA1743-1751 

5/4/2018 Motion for Summary Judgment 
(Saticoy Bay) 

3 JA0278-0477 

11/19/2019 Notice of Appeal 12 JA2233-2235 
12/5/2018 Notice of Entry of Findings of Fact, 

Conclusions of Law, and Order 
Granting Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

10 JA1729-1742 

9/11/2019 Notice of Entry of Order 12 JA2058-2068 
11/19/2019 Notice of Entry of Order 12 JA2228-2232 
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10/8/2019 Opposition to Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s 
Summary Judgment Order of 
December 3, 2018 and (II) The 
Court’s Order Concerning the 
Distribution of Excess Proceeds 

12 JA2145-2166 

10/27/2019 Opposition to Plaintiff’s Motion to 
Amend Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale (Timpa Trust) 

12 JA2212-2217 

7/26/2019 Opposition to Timpa Trust’s Motion 
for Summary Judgment and Red 
Rock Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 JA1886-2038 

9/11/2019 Order 12 JA2050-2057 
11/18/2019 Order 12 JA2225-2227 
9/24/2019 Plaintiff’s Motion for 

Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s 
Summary Judgment Order of 
December 3, 2018 and (II) The 
Court’s Order Concerning the 
Distribution of Excess Proceeds 

12 JA2069-2090 

10/16/2019 Plaintiff’s Motion to Amend 
Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale 

12 JA2167-2189 

5/22/2018 Plaintiff’s Opposition to Defendant 
Thornburg Mortgage Securities Trust 

7 JA0997-1155 
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2007-3’s Motion for Summary 
Judgment 

10/2/2018 Plaintiff’s Opposition to Motion for 
Reconsideration 

10 JA1651-1690 

10/25/2019 Plaintiff’s Reply in Support of its 
Motion for Reconsideration 

12 JA2199-2211 

10/18/2019 Plaintiff’s Reply to Thornburg 
Mortgage Securities Trust 2007-3’s 
Limited Opposition to Plaintiff’s 
Motion for Reconsideration 

12 JA2190-2194 

10/2/2019 Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 

12 JA2091-2116 

8/27/2020 Recorder’s Transcript of Hearing: All 
Pending Motions (07/03/2018) 

13 JA2236-2316 

10/15/2020 Recorder’s Transcript of Hearing: All 
Pending Motions (10/29/2019) 

13 JA2365-2427 

10/15/2020 Recorder’s Transcript of Hearing: 
Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 
(10/10/2019) 

13 JA2344-2364 

10/15/2020 Recorder’s Transcript of Hearing: 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (11/06/2018) 

13 JA2317-2337 

10/15/2020 Recorder’s Transcript of Hearing: 
Timpa Trust’s Motion for Summary 
Judgment (08/13/2019) 

13 JA2338-2343 
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3/3/2017 Red Rock Financial Services’ 
Answer to Plaintiff’s Third Amended 
Complaint 

1 JA0149-0155 

6/12/2017 Red Rock Financial Services’ 
Answer to Thornburg Mortgage 
Securities Trust 2007-3 
Counterclaim; and Red Rock 
Financial Services’ Counterclaim for 
Interpleader (NRCP 22) 

2 JA0247-0259 

5/21/2015 Red Rock Financial Services’ 
Answer to Thornburg Mortgage 
Securities Trust 2007-3 
Counterclaim; And Red Rock 
Financial Services’ Counterclaim for 
Interpleader (NRCP22) 

1 JA0094-0108 

5/30/2018 Red Rock Financial Services’ Joinder 
to Defendant Spanish Trail Master 
Association’s Countermotion for 
Summary Judgment 

8 JA1210-1212 

7/9/2019 Red Rock Financial Services’ 
Limited Response to Timpa Trust’s 
Motion for Summary Judgment 

11 JA1850-1866 

10/28/2019 Red Rock Financial Services’ 
Opposition to Plaintiff’s Motion to 
Amend Complaint 

12 JA2218-2224 

6/4/2018 Reply in Support of Plaintiff’s 
Motion for Summary Judgment 
(Saticoy Bay) 

8 JA1217-1248 

6/23/2015 Reply to Counterclaim for 
Interpleader-Republic Services Reply 
to Counterclaim 

1 JA0113-0115 

5/30/2018 Republic Services, INC’s Partial 
Opposition to Counterdefendant, 
Spanish Trail Master Association’s 
Countermotion for Summary 
Judgment 

8 JA1213-1216 



 
15 

 
 

5/14/2018 Republic Services, INC’s Partial 
Opposition to Plaintiff Saticoy Bay, 
LLC Series 34 Innisbrook’s Motion 
for Summary Judgment 

5 JA0732-0735 

6/11/2015 Second Amended Complaint 1 JA109-112 
7/19/2018 Spanish Trail Master Association’s 

Answer to Saticoy Bay’s Third 
Amended Complaint 

8 JA1359-1366 

7/19/2018 Spanish Trail Master Association’s 
Answer to Thornburg Mortgage’s 
Counterclaims 

8 JA1367-1383 

6/27/2018 Supplement to Plaintiff’s Opposition 
to Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 JA1271-1275 

2/10/2017 Third Amended Complaint 1 JA0139-0144 
4/10/2015 Thornburg Mortgage Securities Trust 

2007-3’s Answer and Counter-
Claims 

1 JA0014-0093 

6/24/2015 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Red Rock 
Financial Services Counterclaim for 
Interpleader (NRCP 22) 

1 JA0116-0123 

3/19/2017 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint 

1 JA0156-0166 

5/30/2017 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint and 
Counterclaims 

2 JA0167-0246 

5/23/2016 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Second 
Amended Complaint 

1 JA0129-0138 

10/4/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Joinder to 

12 JA 2142-2144 
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Plaintiff’s Emergency Motion for 
Stay of Execution Pending the 
Court’s Adjudication of Plaintiff’s 
Pending Motion for Reconsideration 
of the Court’s Excess Proceeds Order 
Pursuant to 62(b)(3)&(4) 

10/4/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion for 
Reconsideration 

12 JA2117-2141 

10/25/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion to Amend 
Complaint  Pursuant to NRCP 
15(b)(2) and 60(b) 

12 JA2195-2198 

9/17/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Exhibits “L” and “M”) 

10 JA1603-1650 

9/17/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Motion through Exhibit 
“K”) 

9 JA1384-1602 

5/4/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Exhibits “F”-“L” 

5 JA0614-0731 

5/4/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Motion through Exhibit 
“E” 

4 JA0478-0613 

5/21/2018 Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Exhibit “J” 
through Exhibit “M” 

7 JA0939-0996 



 
17 

 
 

5/21/2018 Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Motion 
through Exhibit “I” 

6 JA0736-0938 

10/26/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its 
Motion for Reconsideration 

10 JA1691-1718 

5/29/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its 
Motion for Summary Judgment and 
Opposition to Spanish Trails Master 
Association’s Countermotion for 
Summary Judgment 

8 JA1197-1209 

6/29/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply supporting its Motion 
to Strike Plaintiff’s Supplemental 
Opposition to its Motion for 
Summary Judgment or, In the 
Alternative, Surreply Supporting 
Summary Judgment 

8 JA1305-1350 

6/25/2019 Timpa Trust’s Motion for Summary 
Judgment 

10 JA1752-1849 

7/23/2019 Timpa Trust’s Opposition to Saticoy 
Bay LLC Series 34 Innisbrook’s 
Motion to Enlarge Time in which to 
File Opposition to Timpa Trust’s 
Motion for Summary Judgment 

11 JA1871-1885 

7/9/2019 Timpa Trust’s Reply to Red Rock 
Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 JA1867-1870 

8/6/2019 Timpa Trust’s reply to Saticoy Bay 
LLC Series 34 Innisbrook’s 
Opposition to Timpa Trust’s Motion 
for Summary Judgment 

12 JA2039-2049 
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MSJD
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
THERA A. COOPER, ESQ.  
Nevada Bar No. 13468 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: thera.cooper@akerman.com 

Attorneys for defendant, counterclaimant, and 
counter-defendant Thornburg Mortgage Securities 
Trust 2007-3 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 34 
INNISBROOK, 

Plaintiff, 

vs. 

THORNBURG MORTGAGE SECURITIES 
TRUST 2007-3, et al., 

Defendants. 

And All Related Actions. 

Case No.: A-14-710161-C

Division: XXVI 

THORNBURG MORTGAGE 
SECURITIES TRUST 2007-3'S 
MOTION FOR SUMMARY 
JUDGMENT 

Thornburg Mortgage Securities Trust 2007-3 (Thornburg) moves for summary judgment.  

… 

… 

… 

… 

… 

Case Number: A-14-710161-C

Electronically Filed
5/4/2018 8:14 AM
Steven D. Grierson
CLERK OF THE COURT
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NOTICE OF MOTION 

PLEASE TAKE NOTICE, Thornburg will bring its MOTION FOR SUMMARY 

JUDGMENT for hearing before the Eighth Judicial District Court, located at the Regional Justice 

Center, 200 Lewis Avenue, Las Vegas, Nevada 89155, on the ____ day of _____________ 2018, at 

the hour of ____:_____ o’clock ___.m. 

Dated: May 4, 2018.  

AKERMAN LLP 

/s/ Thera A. Cooper 
      MELANIE D. MORGAN, ESQ.  

Nevada Bar No. 8215 
THERA A. COOPER, ESQ. 

      Nevada Bar No. 13468 
      1635 Village Center Circle, Suite 200 

Las Vegas, Nevada 89134 

Attorneys for Defendant/Counterclaimant/  
Counter-Defendant Thornburg Mortgage  
Securities Trust 2007-3 

June 5
9:30 am 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. Introduction 

Saticoy Bay LLC Series 34 Innisbrook (Plaintiff) seeks a windfall. Plaintiff asserts it 

obtained title to the property free and clear of the deed of trust- even though the deed and the statute 

enabling the HOA’s sale are silent on the interest the sale conveyed. Plaintiff is wrong. And, 

Thornburg's deed of trust survived the sale for several reasons. 

First, the superpriority lien was extinguished prior to the sale. 

Second, whether Plaintiff is a bona fide purchaser or had actual notice of the Homeowner's 

or BANA's payments is irrelevant. And, Plaintiff may not rely on the deed recitals. Neither Plaintiff's 

knowledge nor the deed recitals can revive the extinguished superpriority lien. 

Third, the HOA is estopped from enforcing the superpriority lien. The HOA promised to 

protect the deed of trust and Thornburg, through its predecessor, relied on that promise. 

Finally, equity cannot overcome the legal effect of the extinguished superpriority lien. But, 

to the extent the court reaches equity, equity favors Thornburg. 

II. Statement of Facts 

1. On June 2, 2006, borrower executed a deed of trust securing a $3,780,000 loan to 

purchase the property located at 34 Innisbrook Ave, Las Vegas, Nevada. Ex. A.  The deed of trust 

lists Countrywide Home Loans, Inc. as the lender and Mortgage Electronic Registration System, Inc. 

(MERS) as beneficiary and lender’s nominee. Id. The deed of trust was recorded on June 6, 2006.  

Section 9 of the deed of trust provides if "there is a … lien which may attain priority over the [deed 

of trust]… then Lender may do and pay for whatever is reasonable or appropriate to protect Lender's 

interest in the property." Id. The deed of trust's planned unit development rider (PUD rider) 

provides "[i]f Borrower does not pay PUD dues and assessments when due, then Lender may pay 

them." Id. The loan securing the deed of trust matures on July 1, 2046 and has an unpaid balance of 

$6,279,233.20.1 Id.; see also Ex. B. 

. . . 

1 As of April 30, 2018. 
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2. On June 12, 2006, Fidelity National Title Insurance Company (Fidelity) issued a 

policy withholding coverage for losses arising from "any charges or assessments against said land 

which shall become a lien if not paid as set forth in [the CC&Rs]…, including any unpaid delinquent 

assessments." Ex. B, title policy, Schedule B, Part 1(8).  

3. On June 9, 2010, a corporate assignment of deed of trust was recoded assigning the 

beneficial interest in the deed of trust to Thornburg. Ex. C. 

4. The property is within the Spanish Trail Master Association (the HOA) and is subject 

to its declaration of covenants, conditions, and restrictions recorded March 7, 1984 (the CC&Rs). 

Ex. D. 

5. Art. IV, Section 6, "Subordination to First Mortgages", provides: 

The lien of the assessments provided for herein shall be prior to all other liens recorded 
subsequent to the recordation of the Notice of delinquent Assessment, except that the lien of 
the assessment provided for herein, shall be subordinate to the lien of any first Mortgage 
given for value, and the sale or transfer of any Lot pursuant to the first Mortgage foreclosure 
shall extinguish the lien of such assessments as to payments which became due prior to such 
sale or transfer. No sale or transfer shall relieve such lot from liability for any assessments 
thereafter becoming due or from the lien thereon. 

Id.  

6.  Art. IX Section 1, permits "Mortgagees [to], jointly or severally, pay taxes or other 

charges which are in default and which may or have become a charge against the Association 

property, unless such taxes or other charges are separately assessed against the Owners, in which 

case, the rights of Mortgages shall be governed by the provisions of their Mortgages….". Id. 

7. Art. X Section 3, provides: 

A breach of any of the covenants, conditions, restrictions or other provisions of this 
Declaration shall not affect or impair the lien or charge of any bona fide Mortgage made in 
good faith and for value on any lot provided however, that any subsequent owner of the lot 
shall be bound by the provisions of this Declaration, whether such Owner’s title was acquired 
by foreclosure or by a trustee’s sale or otherwise. 

Id. 
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8. On August 4, 2011, Red Rock Financial Services (Red Rock), on behalf of the HOA, 

recorded a lien for delinquent assessments indicating borrower owed $5,543.92 (the Lien). Ex. E. 

The lien indicated it was recorded in "in accordance with" the CC&Rs. Id. 

9. At the time the Lien was recorded the HOA's assessments were $225.00 per month. 

Ex. F.2 And, the superpriority amount of the HOA's lien was $2,025 ($225.00 x 9) for the 

assessments coming due December 1, 2010 through August 1, 2011. Id. 

10. From July 9, 2013 through December 13, 2013, borrower made payments totaling 

$2,350. Id., at RRFS000384, 394, 400,407, 414, & 422. Red Rock accepted the payments and 

applied the payments to the delinquent assessments coming due December 1, 2010 through August 

1, 2011, the superpriority amount.3 Id. 

11. On December 6, 2011, Red Rock recorded a notice of default and election to sell 

pursuant to the lien for delinquent assessments asserting the HOA was owed $8,312.52. Ex. G.  

12. On December 23, 2011 BAC Home Loan Servicing (BANA), then the loan servicer, 

through its counsel Miles, Bauer, Bergstorm &Winters (Miles Bauer) sent correspondence to Red 

Rock seeking to determine the superpriority amount and offered to "pay that sum upon adequate 

proof." Ex. H- 1. Red Rock received the letter on December 27, 2011.  Ex. F, at RRFS000578-579. 

13.  On January 26, 2012, Red Rock responded with a ledger indicating the total amount 

due was $9.255.44.  Id., at RRFS000569. 

14. On February 10, 2012, Miles Bauer, by courier sent correspondence to Red Rock 

enclosing a $2,025 check. Ex. H-4 & 5. Red Rock received the check on February 10, 2012. See Ex. 

G, at RRFS000533-536. Red Rock rejected the payment without explanation. Ex. H-4. 

15. Then on February 12, 2012, after rejecting BANA's payment Red Rock sent 

correspondence to Thornburg asserting the HOA's lien was junior to the deed of trust. Ex. F, at 

RRFS000540. 

2 The documents attached to Red Rock's Declaration Ex. G are presumed authentic pursuant to NRS 
52.155 because they bear Red Rock's "trade inscriptions" indicating "ownership, origin, or control." 
3 Throughout the collection process borrower paid in excess of $10,000 toward the HOA's lien. See Ex. 
F, RRFS000019- 26. Borrower's final payment of $500.00 occurred on October 14, 2014, mere weeks before 
the HOA's sale. Id.
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16. Red Rock recorded a notice of foreclosure sale on September 15, 2014. Ex. I. The 

notice indicate the HOA would sale the property on October 8, 2014 and the amount then due was 

$20,309.95. The notice asserted the sale would "be made without covenant or warrant, express or 

implied regarding… title or possession, encumbrance, obligations to satisfy any secured or 

unsecured liens."  Id.  

17. On November 10, 2014, a foreclosure deed recorded indicating the HOA sold the 

property to Saticoy Bay LLC Series 34 Innisbrook on November 7, 2014 for $1,201,000. Ex. J. 

18. At the time of the HOA's sale the property was worth $2,000,000. Ex. K. 

19. Since the sale Plaintiff has leased the property and obtained rental income. Ex. L. 

III. REQUEST FOR JUDICIAL NOTICE

Thornburg requests the court take judicial notice of Exhibits A, C-E, G, I and J pursuant to 

NRS §47.130.  These include publicly recorded documents concerning the property's title history. 

Mack v. S. Bay Beer Distrib., 798 F.2d 1279, 1282 (9th Cir. 1986); see also Harlow v. MTC Fin. 

Inc., 865 F. Supp. 2d 1095, 1097 (D. Nev. 2012) ("When ruling on a motion for summary judgment, 

the Court may take judicial notice of matters of public record, including recorded documents"). 

IV. LEGAL STANDARD

"Summary judgment is appropriate … when the pleadings, depositions, answers to 

interrogatories, admissions, and affidavits, if any, that are properly before the court demonstrate that 

no genuine issue of material fact exists, and that the moving party is entitled to judgment as a matter 

of law."  Wood v. Safeway, Inc., 121 P.3d 1026, 1031 (Nev. 2005).  "While the pleadings and other 

evidence must be construed in the light most favorable to the nonmoving party, that party has the 

burden to 'do more than simply show that there is some metaphysical doubt' as to the operative facts 

to defeat a motion for summary judgment."  Id. at 1031 (quoting Matsushita Elec. Indus. Co. v. 

Zenith Radio, 475 U.S. 574, 586 (1986)).  The governing law determines which "factual disputes are 

material and will preclude summary judgment; other factual disputes are irrelevant."  Id.  Nevada 

courts follow the federal summary judgment standard, not the "slightest doubt' standard previously 

applicable before Wood.  Id. at 1031, 1037. 

… 
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V. ARGUMENT

A.  The Superpriority Lien was Extinguished Before the Sale. 

1.  Borrower's payments extinguished the superpriority lien. 

SFR Investments made it clear that an HOA's lien is split into two parts:  (1) a superpriority 

piece and (2) a subpriority piece.  130 Nev. Adv. Op. 75, 334 P.3d 408 (2014) ("NRS 116.3116(2) 

thus splits an HOA lien into two pieces, a super-priority piece and a sub-priority piece.").  Here, the 

superpriority piece was extinguished as a result of borrower’s payments.   

In Saticoy Bay LLC Series 5141 Golden Hill v. JP Morgan Chase Bank National Association, 

Case No. 7146 (December 22, 2017)(Rehearing denied Feb. 26, 2018) (Unpublished), the Nevada 

supreme court confirmed a homeowner can pay the superpriority amount of an HOA's lien. That 

portion of the lien is limited to "the assessments for common expenses… which would have become 

due in the absence of acceleration during the 9 months immediately preceding institution of an 

action to enforce the lien." See Saticoy Golden Hill, (citing Saticoy Bay LLC Series 2021 Grey Eagle 

Way v. JPMorgan Chase Bank, N.A., 133 Nev. Adv. Op. 3, 388 P.3d 226, 231 (2017) (emphasis in 

original). Mailing the notice of delinquent assessment lien constitutes institution of an action to 

enforce the lien. Saticoy Grey Eagle, at 231. Only delinquent assessments occurring within the 9 

months before the recording of the notice of delinquent assessment lien are entitled to superpriority 

status. See Golden Hill, at 1. 

In Ikon Holdings, the Court clarified the issue of whether "whether a superpriority lien for 

common expense assessments pursuant to NRS 116.3116(2)2 includes collection fees and 

foreclosure costs incurred by a homeowners' association (HOA)." Horizons at Seven Hills v. Ikon 

Holdings, at 72.  The court held the superpriority amount "does not include an amount for collection 

fees and foreclosure costs incurred; rather it is limited to an amount equal to the common expense 

assessments due during the nine months before foreclosure."  Id. at *6 (emphasis added). 

Here, Red Rock recorded the Lien in August 2011. Ex. E.  The superpriority portion of the 

HOA's lien was limited to only those assessments coming due in "the 9 months immediately 

preceding" the Lien, or December 1, 2010 through August 1, 2011. At the time the Lien was 

recorded, the HOA's assessments were $225.00 per month.  Ex. F. And, the superpriority amount of 
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the HOA's lien was $2,025.00. Id. From July 9, 2013 through December 13, 2013, borrower made 

payments totaling $2,350. Id., at RRFS000384, 394, 400,407, 414, & 422. Red Rock accepted the 

payments, and applied the payments to the delinquent assessments coming due December 1, 2010 

through August 1, 2011. Id.  Because the payments were applied to the superpriority portion of the 

lien, that piece of the lien was extinguished. And, Plaintiff's interest in the property is subject to the 

deed of trust. See Golden Hill. 

2. BANA's tender extinguished the superpriority lien. 

Alternatively, BANA's check for the superpriority amount constituted valid tender and 

extinguished the superpriority amount of the lien. SFR Investments instructs tender of the 

superpriority lien will "avert loss of [the lender's] security." SFR Invs. Pool 1 v. U.S. Bank, 130 Nev. 

Adv. Op. 75, 334 P.3d 408, 414 (2014).  Additional sources confirm superpriority tender preserves a 

first deed of trust. Uniform Common Interest Ownership Act (UCIOA) comments, adopted at NRS 

Chapter 116, state:  "[a]s a practical matter, secured lenders will most likely pay the [nine] months 

assessments demanded by the association rather than having the association foreclose on the unit." 

UCIOA § 3116 cmt. 1 (1982) (cited with approval in SFR Investments, 334 P.3d at 414.); see also 

13–01 Op. Dep't of Bus. & Indus., Real Estate Div. 18 (2012) (hereinafter NRED Letter) (it is 

"likely that the holder of the first security interest will pay the super priority lien amount to avoid 

foreclosure by [an HOA]").  BANA did all the law required to protect the deed of trust. Prior to the 

sale, BANA sent a check to Red Rock for the superpriority amount. Ex. H-4 & 5. That Red Rock 

rejected the payment does not change the result.  

The Uniform Commercial Code treats refusal to accept tender as resulting in discharge:   

If tender of payment of an obligation to pay an instrument is made to a person entitled to 
enforce the instrument and the tender is refused, there is discharge, to the extent of the 
amount of the tender, of the obligation of an endorser or accommodation party having a right 
of recourse with respect to the obligation to which the tender relates. 

NRS 104.3603.  U.C.C. Art. 3 further confirms that in both the common law and statutory contexts, 

tender discharges the lien for which payment is tendered regardless of whether the lien holder rejects 

tender.  See also 15 Williston, A Treatise on the Law of Contracts, §1819 (3d ed. 1972).   
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The SFR Investments and the official comments to UCIOA § 3-116 confirm mortgagees can 

preserve their interest by tendering the superpriority portion of the lien.  SFR Investments, 334 P.3d 

at 413.  Once BANA presented the check to the HOA, it discharged its tender obligations and 

extinguished the superpriority lien.   

B. Plaintiff's Purported Bona Fide Purchaser Status is Irrelevant. 

1. Equity cannot revive the extinguished superpriority lien.

Plaintiff will likely rely on the Nevada supreme court decision in Shadow Wood for the 

proposition that a trial court must always consider the plaintiff's potential bona fide purchaser status. 

See Shadow Wood Homeowners Ass'n v. New York Community Bancorp, Inc., 366 P.3d 1105 (Nev. 

2016).  That portion of Shadow Wood is inapposite. In Shadow Wood, the bank foreclosed on its 

deed of trust before the HOA's sale and failed to pay the superpriority lien that survived the bank's 

foreclosure and the HOA dues that accrued while the bank was owner of the property. Id., at 1107.  

Shadow Wood was rendered in the context of the bank's attempt to set aside the association's sale in 

its entirety, on equitable grounds. And, in that context the Nevada supreme court instructed courts to 

consider the rights of a potential bona fide purchaser for value. 

Here, the HOA's superpriority lien was extinguished as a result of borrower's payments or 

BANA's tender. Exs. G & J. Plaintiff's putative bona fide purchaser status cannot "revive the 

already satisfied superpriority component of the HOA's lien." See Saticoy Golden Hill, n. 1 

(discussing the inapplicability of plaintiff's putative bona fide purchaser status where the 

superpriority lien was extinguished prior to the sale by the homeowner's payment.).  

2. Plaintiff may not rely on the deed recitals. 

Plaintiff may assert minimal recitations in the foreclosure deed are "'conclusive proof" proper 

notice was provided and proper procedure was followed and it is entitled to quiet title solely on that 

basis.  Shadow Wood soundly rejected that argument. See also RLP-Ampus Place, LLC, Supreme 

Court Case No. 71883, Slip Op. at 3 (Dec. 22, 2017) (unpublished). 

Shadow Wood held the "conclusive" deed recitals found in HOA foreclosure deeds do not bar 

mortgagees or homeowners from challenging the validity of an HOA foreclosure sale.  Shadow 

Wood, 132 Nev. Adv. Op. 5, at 21.  The deed recitals outlined in NRS 116.3116 only concern 
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"default, notice, and publication of the" notice of sale, and do not provide any presumption regarding 

other aspects of the foreclosure, such as the commercial reasonableness of the sale.  Id. at 10.  The 

court noted the recitals are not conclusive to even the matters recited, such as whether the 

homeowner was in default.  Id. at 11 ("[W]hile it is possible to read a conclusive recital statute like 

NRS 116.31166 as conclusively establishing a default justifying a foreclosure when, in fact, no 

default occurred, such a reading would be breathtakingly broad and is probably legislatively 

unintended.").  Shadow Wood rejected the HOA-sale purchaser's argument that the conclusive 

recitals alone defeated the action to set aside the foreclosure sale.  Id. at 15.   

Thornburg asserts Plaintiff took title subject to the deed of trust, because the superpriority 

portion of the lien was extinguished and the HOA is estopped from enforcing the superpriority lien.  

The conclusive recitals are irrelevant to these arguments.  

C. HOA is Estopped from Enforcing a Superpriority Lien 

To the extent the court finds neither borrower's payments nor was BANA's tender sufficient 

to protect the deed of trust, the HOA is estopped from enforcing a superpriority lien. The CC&Rs 

and Red Rock's correspondence promised to protect the deed of trust. And, Thornburg relied on 

those promises to its determinant.  

"To establish promissory estoppel four elements must exist: (1) the party to be estopped must 

be apprised of the true facts; (2) he must intend that his conduct shall be acted upon, or must so act 

that the party asserting estoppel has the right to believe it was so intended; (3) the party asserting the 

estoppel must be ignorant of the true state of facts; (4) he must have relied to his detriment on the 

conduct of the party to be estopped." Pink v. Busch, 100 Nev. 684, 691 P.2d 456, 459-60 (1984). 

1.   CC&Rs are an enforceable promise  

The CC&Rs were recorded in 1984, long before the enactment of NRS 116.1104 in 1991. 

Ex.  D. "Statutes are presumably intended to operate prospectively, and words should not have a 

retrospective operation unless they are so clear, strong, and imperative that no other meaning can be 

annexed to them or the Legislature's intention." Virden v. Smith, 210 P. 129, 130 (Nev. 1922).  The 

non-waiver provision of NRS 116.1104 does not apply to these CC&Rs.  The SFR Investments’ 

court contemplated this outcome: 
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Coral Lakes Community Ass'n v. Busey Bank, N.A., 30 So.3d 579 (Fla.Dist.Ct.App.2010), on 
which U.S. Bank relies, does not suggest a different result. The CC&Rs that contained the 
subordination clause in Coral Lakes were in place before the statute that limited the ability to 
subrogate association liens took effect. Id. at 581–84 & 582 n. 3. The court refused to enforce 
the statute because disturbing the prior, contractual relationship "would implicate 
constitutional concerns about impairment of vested contractual rights." Id. at 584. Here, 
however, the Southern Highlands CC&Rs were recorded after the Legislature adopted and 
enacted Chapter 116, so no similar concerns about impairment of any party's vested 
contractual rights arise."  

SFR Investments Pool 1 v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 419, ft. nt. 7 (2014) 

holding modified by Saticoy Bay LLC Series 350 Durango 104 v. Wells Fargo Home Mortg., a Div. 

of Wells Fargo Bank, N.A., 388 P.3d 970 (Nev. 2017).  

Nevada's supreme court defines CC&Rs in both contractual and real property terms. Boulder 

Oaks Cmty. Ass'n v. B & J Andrews, 169 P.3d 1155, 1160–61 (Nev. 2007) (CC&Rs are a source of 

contractual rights, run with the land, and provide a burden and a benefit of rights to the property 

owner). Other states such as California have defined CC&Rs as both an equitable servitude4 and as a 

source of contract rights.5  However CC&Rs are classified, HOAs must conform their conduct to 

their CC&Rs: 

[A]n association must exercise its property rights and its right of management over the affairs 
of a development in a manner consistent with the covenants, conditions, and restrictions of 
the declaration. That a declaration operates to bind an association is both logical and sound, 
for the success of a development would be gravely undermined if the association were 
allowed to disregard the intent, expectations, and wishes of those whose collective interests 
the association represents. 

Pinnacle Museum Tower Ass'n, 282 P.3d at 1227. 

Red Rock reinforced that promise when it sent correspondence to Thornburg, AFTER 

rejecting its servicer's superpriority check, echoing the CC&Rs representation that the HOA’s lien 

was junior to the deed of trust. Ex. F, at RRFS000540. Through the CC&Rs and Red Rock’s 

4 See Nahrstedt v. Lakeside Village Condominium Association, Inc., 8 Cal.4th 361, 368 (Cal. 1994). 
5 Pinnacle Museum Tower Ass'n v. Pinnacle Mkt. Dev. (US), LLC, 282 P.3d 1217 (Cal. 2012).  
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representations, the HOA lulled Thornburg into believing the deed of trust was protected. Neither 

Red Rock nor the HOA advised Thornburg their representations were not true. 

2. Thornburg relied on the HOA's promise 

Plaintiff may look to the unpublished opinion  in US Bank v. Nevada New Builds ,Case No. 

69421, Slip Op _ (Nov. 2017) to support the proposition that NRS 116.1104 applies to the CC&Rs in 

this case, however US Bank is distinguishable. First, as an unpublished opinion it is not binding on 

this court. Second, in that case there was no evidence of any “vested contractual right” that would be 

disturbed by applying NRS 116.1104’s antiwaiver provision. Id., at 3. Third parties may rely upon 

promises made for their intended benefit where their reliance is foreseeable.  Lipshie v. Tracy Inv. 

Co., 93 Nev. 370, 379, 566 P.2d 819, 825 (1977).  

There is evidence Thornburg relied on the HOA representations and applying NRS 116.1104 

disturbs Thornburg's vested contractual rights. In exchange for mortgagees providing home loans to 

buyers, the HOA, through the CC&Rs, promised to protect the mortgagees' deeds of trust by 

subordinating its relatively small lien. Thornburg is a third-party beneficiary of the HOA's CC&Rs.  

Restatement (First) of Property § 528 (1944). And as a third party beneficiary may enforce them. See 

Restatement (First) of Property §541 (1944) ("The persons initially entitled to enforce the obligation 

of a promise respecting the use of land are the promisee and such third persons as are also 

beneficiaries of the promise.").     

The Lender relied on the HOA’s promise when it originated the loan.  And, Lender obtained 

title insurance excluding losses resulting from a breach in the CC&Rs based on the HOA's 

representations. See Ex. B, Exhibit 1. Unlike the Southern Highlands CC&Rs in SFR Investments, 

the HOA's duty to protect the deed of trust is enforceable because the evidence shows Thornburg 

relied on the HOA's promises to protect the deed of trust.  

D. Equity Favors Thornburg. 

Equity cannot alter the legal effect of borrower's payments or BANA's superpriority tender. 

And, equitable balancing and Plaintiff's status as a bona fide purchaser are irrelevant. However, to 

the extent the court finds equitable balancing is required, equity favors Thornburg. 
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1. The bona fide purchaser analysis is only one factor.

Failure of "conclusive deed recitals" argument means Plaintiff failed to meet its burden of 

proving that it is a bona fide purchaser.  Plaintiff has no evidence to show it qualifies as a bona fide 

purchaser. To qualify as a bona fide purchaser, a purchaser must show that it purchased the property 

"(i) for value; and (ii) without notice of a competing or superior interest in the same property." Berge 

v. Fredericks, 95 Nev. 183, 185, 591 P.2d 246, 247 (1979) (emphasis added). As recently astutely 

noted by Justice Stiglich "argument is not evidence." Nationstar v. SFR Investments Pool 1, LLC, 

133 Nev. Ad. Op. 34 (2017) (concurring). 

i. Plaintiff is not a Bona Fide Purchaser 

While the Nevada supreme court stated the potential harm to a bona fide purchaser must be 

taken into account by a court determining whether to set aside an HOA foreclosure sale, those 

arguments have no application where, as here, the purchaser is not a bona fide purchaser for value.  

Shadow Wood, 132 Nev. Adv. Op. 5, at 21 (“It is an age-old principle that in formulating equitable 

relief a court must consider the effects of the relief on innocent third-parties.”) (emphasis added); 

Id. (“Equitable relief should not be granted where it would work a gross injustice on innocent third 

parties.”) (emphasis added).  Here, Plaintiff is not entitled to the protection of the recording act 

because it had actual or constructive knowledge of the senior deed of trust, and therefore BANA's 

payment, when it purchased the Property.6

The recording statues only protect bona fide purchasers for value.  Berge v. Fredericks, 95 

Nev. 183, 186, 591 P.2d 246, 248 (1979).  "The bona fide purchaser doctrine protects a subsequent 

purchaser’s title against competing legal or equitable claims of which the purchaser had no notice at 

the time of conveyance." 25 Corp., Inc. v. Eisenman Chemical Co., 101 Nev. 664, 675, 709 P.2d 

164, 172 (1985).  However, a subsequent purchaser with notice, actual or constructive, of an interest 

6 Nowhere in NRS 116, or the resultant case law, is a first deed of trust holder's payment of the 
superpriority lien constitute an assignment of the HOA's interest such that the bank is obligated, or even 
entitled, to record a release of a lien originally recorded by the HOA Trustee. The Nevada supreme court 
signaled, a beneficiary's payment of the superpriority amount is effective to extinguish the superpriority 
portion of the HOA's lien, even were the purchaser did not know of the payment. See Saticoy Bay LLC Series 
2141 Golden Hill v. JP Morgan Chase Bank, N.A., Case No. 71246, Slip Op. at 2.  (Dec. 22, 2017) 
(unpublished). 
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in the land superior to that which he is purchasing is not a purchaser in good faith, and not entitled to 

the protection of the recording act."  Allison Steel Mfg. Co. v. Bentonite, Inc., 86 Nev. 494, 499, 471 

P.2d 666, 669 (1970).  A party has constructive notice of any recorded interest in the real property 

records—regardless of whether the party searched the real property records.  Tai-Si Kim v. Kearney, 

838 F. Supp. 2d 1077, 1086-88 (D. Nev. 2012) (noting the purpose of Nevada's recording statute is 

to provide constructive notice of all recorded instruments to any subsequent purchaser or 

mortgagee). A person has constructive notice of a senior deed of trust's interest in the property if the 

deed of trust or an assignment is recorded in the real property records.  Fed. Nat'l Mortg. Ass'n v. 

SFR Invs. Pool 1, LLC, No. 2:14-cv-02046, 2015 WL 5723647, at *3 (D. Nev. Sept. 28, 2015)("The 

2011 recording of Fannie Mae's assignment of the deed of trust put the purchaser on constructive 

notice of Fannie Mae's interest and prevents the purchaser from claiming BFP status in this case.").    

The deed of trust contained the two provisions which put Plaintiff on inquiry notice of 

BANA's tender.  Section 9: "Protection of Lender's Interest in the Property and Right Under 

this Security Instrument" permits the lender to "pay[] any sum secured by a lien which has 

priority over" the deed of trust.  Ex. A. 

The PUD Rider provided “[i]f Borrower does not pay [HOA] dues and assessment, the 

Lender may pay them.” Id. These provisions of the publicly-recorded deed of trust put Plaintiff on 

inquiry notice that the first lien holder could pay off a lien which had priority over the deed of trust. 

Whether Plaintiff actually knew of BANA’s payment is irrelevant.

The bona fide purchaser doctrine is "shield to protect, and not a sword to attack." Oliver v. 

Piatt, 44 U.S. 333, 333 n.1 (1845).  Plaintiff cannot use the bona fide purchaser doctrine as a sword 

to elevate its junior interest in the property.  Because Plaintiff is not a bona fide purchaser, it is not 

entitled to the protection of the recording statutes, and cannot invoke the equitable arguments 

espoused in Shadow Wood.  

2. A finding that Plaintiff is a bona fide purchaser is not dispositive

Even if Plaintiff was a bona fide purchaser, Plaintiff claims title to the Property, at best, 

subject to the deed of trust.  Shadow Wood admonished courts to consider the "totality of the 
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circumstances," purchaser's status as a bona fide purchaser is only one "circumstance" the court 

should consider. 

When weighing the totality of the circumstances it is clear equity weighs in Thornburg's 

favor- regardless of Plaintiff's purported bona fide purchaser status. Thornburg's predecessor 

provided Borrower with a $3,780,000 mortgage loan, allowing borrower to buy a house within the 

HOA.  Ex. A. Borrower later failed to pay the HOA assessments, so BANA, then servicer, sent a 

check to Red Rock for a portion of those assessments.  Ex. H.  Red Rock rejected then payment, 

and then sent correspondence to BANA and Thornburg asserting the HOA's lien was junior to the 

deed of trust. Id., and Ex. F.  

On the other hand, Plaintiff purchased that property, worth $2,000,000 the time of the HOA 

sale for 60% of its value.  Exs. J & K.  Plaintiff has had unrestricted use of the Property, including 

the ability to obtain rents, since 2014. Ex. L. In sum, Thornburg tried to pay the HOA prior to the 

foreclosure sale. But, Red Rock prevented the payment.  Plaintiff, on the other hand, purchased the 

property at a 40% discount and seeks to obtain a windfall. To the extent equitable balancing is 

necessary to resolve the quiet title and declaratory relief claims in this case, the undisputed facts 

show that equity weighs in Thornburg’s favor. 

… 

… 

… 

… 

… 

… 

… 

… 

… 

… 

… 

… 
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VI. CONCLUSION

Foreclosure sales are caveat emptor.  See Allison Steel, 86 Nev. at 499 (in the absence of a 

statute,7 a purchaser acquires no better title than the debtor could have conveyed at the time the lien 

attached). Plaintiff is a sophisticated entity and was well aware of the risks of purchasing properties 

at HOA foreclosure sale. The superpriority portion of the HOA's lien was extinguished before the 

sale through borrower's payments or BANA's tender. Thornburg did all the law required to protect 

the priority of the deed of trust. There is no unfairness to Plaintiff neither the deed nor NRS 116 

promise Plaintiff title unencumbered by the deed of trust. The court should grant Thornburg's motion 

and enter an order declaring Plaintiff's interest in the property, if any, is subject to the deed of trust.  

DATED this 4th day of May 2018. 

AKERMAN LLP 

/s/ Thera A. Cooper 
      MELANIE D. MORGAN, ESQ. 
      NEVADA BAR NO. 8215 
     THERA A. COOPER, ESQ. 
      Nevada Bar No. 13468 

                  1635 Village Center Circle, Suite 200 
      Las Vegas, Nevada 89134 

Attorneys Thornburg Mortgage 
Securities Trust 2007-3 

7 NRS 116.3116 does not change the caveat emptor rule; it merely changes the order of lien priority.  
Most importantly, it does not give the buyer any additional rights if the superpriority amount is paid before 
the foreclosure sale or the association chooses to foreclose on its sub-priority lien.  

JA0493



17 
45036261;1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

1
63

5
 V

il
la

ge
 C

en
te

r 
C

ir
cl

e,
 S

ui
te

 2
00

L
A

S
 V

E
G

A
S

, 
N

E
V

A
D

A
 8

91
34

T
E

L
.:

 (
70

2
) 

6
34

-5
00

0 
–

F
A

X
: 

(7
02

) 
38

0
-8

57
2

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 4th day of 

May, 2018, I caused to be served a true and correct copy of the foregoing THORNBURG 

MORTGAGE SECURITIES TRUST 2007-3'S MOTION FOR SUMMARY JUDGMENT, in 

the following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 
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LAW OFFICES OF GREGORY J. WALCH

Gregory Walch greg.walch@lvvwd.com 
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