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INDEX OF APPENDIX – CHRONOLOGICAL 
 

DATE DOCUMENT VOL PAGE 
11/20/2014 Complaint 1 JA0001-0004 
11/25/2014 Amended Complaint 1 JA0005-0008 
12/30/2014 Affidavit of Service (Frank Timpa) 1 JA0009 

12/30/2014 
Affidavit of Service (Madeline 
Timpa) 

1 
JA0010 

12/30/2014 
Affidavit of Service (Frank Timpa; 
Madeline; Timpa Trust) 

1 
JA0011 

02/02/2015 
Affidavit of Service (Recontrust 
Company) 

1 
JA0012 

02/05/2015 
Affidavit of Service (Thornburg 
Mortgage Securities Trust 2007-3) 

1 
JA0013 

04/10/2015 
Thornburg Mortgage Securities Trust 
2007-3’s Answer and Counter-
Claims 

1 
JA0014-0093 

05/21/2015 

Red Rock Financial Services’ Answer 
to Thornburg Mortgage Securities 
Trust 2007-3 Counterclaim; And Red 
Rock Financial Services’ 
Counterclaim for Interpleader 
(NRCP22) 

1 

JA0094-0108 

06/11/2015 Second Amended Complaint 1 JA109-112 

06/23/2015 
Reply to Counterclaim for 
Interpleader-Republic Services Reply 
to Counterclaim 

1 
JA0113-0115 

06/24/2015 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Red Rock 
Financial Services Counterclaim for 
Interpleader (NRCP 22) 

1 

JA0116-0123 

06/26/2015 
Affidavit of Service (Countrywide 
Home Loans) 

1 
JA0124 

06/26/2015 
Affidavit of Service (Republic 
Services) 

1 
JA0125 

06/26/2015 
Affidavit of Service (Estates at West 
Spanish Trail 

1 
JA0126 
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06/26/2015 
Affidavit of Service (Mortgage 
Electronic Registration System) 

1 
JA0127 

07/27/2015 
Affidavit of Service (Las Vegas 
Valley Water District) 

1 
JA1028 

05/23/2016 
Thornburg Mortgage Securities Trust 
2007-3’s Answer to Second Amended 
Complaint 

1 
JA0129-0138 

02/10/2017 Third Amended Complaint 1 JA0139-0144 

02/24/2017 
Answer to Third Amended Complaint 
(Republic Services) 

1 
JA0145-0148 

03/03/2017 
Red Rock Financial Services’ Answer 
to Plaintiff’s Third Amended 
Complaint 

1 
JA0149-0155 

03/19/2017 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint 

1 

JA0156-0166 

05/30/2017 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint and 
Counterclaims 

2 

JA0167-0246 

06/12/2017 

Red Rock Financial Services’ Answer 
to Thornburg Mortgage Securities 
Trust 2007-3 Counterclaim; and Red 
Rock Financial Services’ 
Counterclaim for Interpleader (NRCP 
22) 

2 

JA0247-0259 

07/05/2017 

Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Answer to 
Red Rock Financial Services’ 
Counterclaim 

2 

JA0260-0269 

07/11/2017 
Affidavit of Service (Spanish Trail 
Master Association) 

2 
JA0270 

09/07/2017 
Answer to Thornburg Mortgage 
Securities Trust 2007-3’s 
Counterclaims (Saticoy Bay) 

2 
JA0271-0277 
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05/04/2018 
Motion for Summary Judgment 
(Saticoy Bay) 

3 
JA0278-0477 

05/04/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Motion through Exhibit 
“E” 

4 

JA0478-0613 

05/04/2018 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Exhibits “F”-“L” 

5 
JA0614-0731 

05/14/2018 

Republic Services, INC’s Partial 
Opposition to Plaintiff Saticoy Bay, 
LLC Series 34 Innisbrook’s Motion 
for Summary Judgment 

5 

JA0732-0735 

05/21/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Motion 
through Exhibit “I” 

6 

JA0736-0938 

05/21/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Exhibit “J” 
through Exhibit “M” 

7 

JA0939-0996 

05/22/2018 

Plaintiff’s Opposition to Defendant 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment 

7 

JA0997-1155 

05/22/2018 

Counter-Defendant Spanish Trail 
Master Association’s Opposition to 
Thornburg Mortgage’s Motion for 
Summary Judgment and 
Countermotion for Summary 
Judgment 

8 

JA1156-1196 

05/29/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its Motion 
for Summary Judgment and 
Opposition to Spanish Trails Master 

8 

JA1197-1209 
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Association’s Countermotion for 
Summary Judgment 

05/30/2018 

Red Rock Financial Services’ Joinder 
to Defendant Spanish Trail Master 
Association’s Countermotion for 
Summary Judgment 

8 

JA1210-1212 

05/30/2018 

Republic Services, INC’s Partial 
Opposition to Counterdefendant, 
Spanish Trail Master Association’s 
Countermotion for Summary 
Judgment 

8 

JA1213-1216 

06/04/2018 
Reply in Support of Plaintiff’s 
Motion for Summary Judgment 
(Saticoy Bay) 

8 
JA1217-1248 

06/26/2018 

Counter-Defendant Spanish Trail 
Master Association’s Reply in 
Support of its Countermotion for 
Summary Judgment 

8 

JA1249-1270 

06/27/2018 

Supplement to Plaintiff’s Opposition 
to Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 

JA1271-1275 

06/28/2018 
Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 
JA1276-1304 

06/29/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Reply supporting its Motion 
to Strike Plaintiff’s Supplemental 
Opposition to its Motion for 
Summary Judgment or, In the 
Alternative, Surreply Supporting 
Summary Judgment 

8 

JA1305-1350 

07/02/2018 

Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Reply 
supporting its Motion to Strike 
Plaintiff’s Supplemental Opposition 
to its Motion for Summary Judgment 

8 

JA1351-1358 
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or, In the Alternative, Surreply 
Supporting Summary Judgment 

07/19/2018 
Spanish Trail Master Association’s 
Answer to Saticoy Bay’s Third 
Amended Complaint 

8 
JA1359-1366 

07/19/2018 
Spanish Trail Master Association’s 
Answer to Thornburg Mortgage’s 
Counterclaims 

8 
JA1367-1383 

09/17/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Motion through Exhibit 
“K”) 

9 

JA1384-1602 

09/17/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Exhibits “L” and “M”) 

10 

JA1603-1650 

10/02/2018 
Plaintiff’s Opposition to Motion for 
Reconsideration 

10 
JA1651-1690 

10/26/2018 
Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its Motion 
for Reconsideration 

10 
JA1691-1718 

12/03/2018 

Findings of Fact, Conclusions of 
Law, and Order Granting Thornburg 
Mortgage Securities Trust 2007-3’s 
Motion for Summary Judgment 

10 

JA1719-1728 

12/05/2018 

Notice of Entry of Findings of Fact, 
Conclusions of Law, and Order 
Granting Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

10 

JA1729-1742 

01/31/2019 

Madelaine Timpa and Timpa Trust’s 
Verified Answer to Red Rock 
Financial Services’ Counterclaim for 
Interpleader and Madelaine Timpa’s 
Claim to Surplus Funds 

10 

JA1743-1751 
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06/25/2019 
Timpa Trust’s Motion for Summary 
Judgment 

10 
JA1752-1849 

07/09/2019 
Red Rock Financial Services’ 
Limited Response to Timpa Trust’s 
Motion for Summary Judgment 

11 
JA1850-1866 

07/09/2019 

Timpa Trust’s Reply to Red Rock 
Financial Services’ Limited Response 
to Timpa Trust’s Motion for 
Summary Judgment 

11 

JA1867-1870 

07/23/2019 

Timpa Trust’s Opposition to Saticoy 
Bay LLC Series 34 Innisbrook’s 
Motion to Enlarge Time in which to 
File Opposition to Timpa Trust’s 
Motion for Summary Judgment 

11 

JA1871-1885 

07/26/2019 

Opposition to Timpa Trust’s Motion 
for Summary Judgment and Red 
Rock Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 

JA1886-2038 

08/06/2019 

Timpa Trust’s reply to Saticoy Bay 
LLC Series 34 Innisbrook’s 
Opposition to Timpa Trust’s Motion 
for Summary Judgment 

12 

JA2039-2049 

09/11/2019 Order 12 JA2050-2057 
09/11/2019 Notice of Entry of Order 12 JA2058-2068 

09/24/2019 

Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s Summary 
Judgment Order of December 3, 2018 
and (II) The Court’s Order 
Concerning the Distribution of 
Excess Proceeds 

12 

JA2069-2090 

10/02/2019 

Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 

12 

JA2091-2116 
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Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 

10/04/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion for 
Reconsideration 

12 

JA2117-2141 

10/04/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Joinder to 
Plaintiff’s Emergency Motion for 
Stay of Execution Pending the 
Court’s Adjudication of Plaintiff’s 
Pending Motion for Reconsideration 
of the Court’s Excess Proceeds Order 
Pursuant to 62(b)(3)&(4) 

12 

JA 2142-2144 

10/08/2019 

Opposition to Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s Summary 
Judgment Order of December 3, 2018 
and (II) The Court’s Order 
Concerning the Distribution of 
Excess Proceeds 

12 

JA2145-2166 

10/16/2019 

Plaintiff’s Motion to Amend 
Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale 

12 

JA2167-2189 

10/18/2019 

Plaintiff’s Reply to Thornburg 
Mortgage Securities Trust 2007-3’s 
Limited Opposition to Plaintiff’s 
Motion for Reconsideration 

12 

JA2190-2194 

10/25/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion to Amend 
Complaint  Pursuant to NRCP 
15(b)(2) and 60(b) 

12 

JA2195-2198 
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10/25/2019 
Plaintiff’s Reply in Support of its 
Motion for Reconsideration 

12 
JA2199-2211 

10/27/2019 

Opposition to Plaintiff’s Motion to 
Amend Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale (Timpa Trust) 

12 

JA2212-2217 

10/28/2019 
Red Rock Financial Services’ 
Opposition to Plaintiff’s Motion to 
Amend Complaint 

12 
JA2218-2224 

11/18/2019 Order 12 JA2225-2227 
11/19/2019 Notice of Entry of Order 12 JA2228-2232 
11/19/2019  Notice of Appeal 12 JA2233-2235 

08/27/2020 
Recorder’s Transcript of Hearing: All 
Pending Motions (07/03/2018) 

13 
JA2236-2316 

10/15/2020 

Recorder’s Transcript of Hearing: 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (11/06/2018) 
 

13 

JA2317-2337 

10/15/2020 
Recorder’s Transcript of Hearing: 
Timpa Trust’s Motion for Summary 
Judgment (08/13/2019) 

13 
JA2338-2343 

10/15/2020 

Recorder’s Transcript of Hearing: 
Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 
(10/10/2019) 

 

JA2344-2364 

10/15/2020 
Recorder’s Transcript of Hearing: All 
Pending Motions (10/29/2019) 

13 
JA2365-2427 
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INDEX OF APPENDIX-ALPHABETICAL 
 

DATE DOCUMENT VOL PAGE 
6/26/2015 Affidavit of Service (Countrywide 

Home Loans) 
1 JA0124 

6/26/2015 Affidavit of Service (Estates at West 
Spanish Trail 

1 JA0126 

12/30/2014 Affidavit of Service (Frank Timpa) 1 JA0009 
12/30/2014 Affidavit of Service (Frank Timpa; 

Madeline; Timpa Trust) 
1 JA0011 

7/27/2015 Affidavit of Service (Las Vegas 
Valley Water District) 

1 JA1028 

12/30/2014 Affidavit of Service (Madeline 
Timpa) 

1 JA0010 

6/26/2015 Affidavit of Service (Mortgage 
Electronic Registration System) 

1 JA0127 

2/2/2015 Affidavit of Service (Recontrust 
Company) 

1 JA0012 

6/26/2015 Affidavit of Service (Republic 
Services) 

1 JA0125 

7/11/2017 Affidavit of Service (Spanish Trail 
Master Association) 

2 JA0270 

2/5/2015 Affidavit of Service (Thornburg 
Mortgage Securities Trust 2007-3) 

1 JA0013 

11/25/2014 Amended Complaint 1 JA0005-0008 
2/24/2017 Answer to Third Amended Complaint 

(Republic Services) 
1 JA0145-0148 

9/7/2017 Answer to Thornburg Mortgage 
Securities Trust 2007-3’s 
Counterclaims (Saticoy Bay) 

2 JA0271-0277 

11/20/2014 Complaint 1 JA0001-0004 
5/22/2018 Counter-Defendant Spanish Trail 

Master Association’s Opposition to 
Thornburg Mortgage’s Motion for 
Summary Judgment and 
Countermotion for Summary 
Judgment 

8 JA1156-1196 
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6/26/2018 Counter-Defendant Spanish Trail 
Master Association’s Reply in 
Support of its Countermotion for 
Summary Judgment 

8 JA1249-1270 

7/5/2017 Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Answer to 
Red Rock Financial Services’ 
Counterclaim 

2 JA0260-0269 

6/28/2018 Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 JA1276-1304 

7/2/2018 Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Reply 
supporting its Motion to Strike 
Plaintiff’s Supplemental Opposition 
to its Motion for Summary Judgment 
or, In the Alternative, Surreply 
Supporting Summary Judgment 

8 JA1351-1358 

12/3/2018 Findings of Fact, Conclusions of 
Law, and Order Granting Thornburg 
Mortgage Securities Trust 2007-3’s 
Motion for Summary Judgment 

10 JA1719-1728 

1/31/2019 Madelaine Timpa and Timpa Trust’s 
Verified Answer to Red Rock 
Financial Services’ Counterclaim for 
Interpleader and Madelaine Timpa’s 
Claim to Surplus Funds 

10 JA1743-1751 

5/4/2018 Motion for Summary Judgment 
(Saticoy Bay) 

3 JA0278-0477 

11/19/2019 Notice of Appeal 12 JA2233-2235 
12/5/2018 Notice of Entry of Findings of Fact, 

Conclusions of Law, and Order 
Granting Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

10 JA1729-1742 

9/11/2019 Notice of Entry of Order 12 JA2058-2068 
11/19/2019 Notice of Entry of Order 12 JA2228-2232 
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10/8/2019 Opposition to Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s 
Summary Judgment Order of 
December 3, 2018 and (II) The 
Court’s Order Concerning the 
Distribution of Excess Proceeds 

12 JA2145-2166 

10/27/2019 Opposition to Plaintiff’s Motion to 
Amend Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale (Timpa Trust) 

12 JA2212-2217 

7/26/2019 Opposition to Timpa Trust’s Motion 
for Summary Judgment and Red 
Rock Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 JA1886-2038 

9/11/2019 Order 12 JA2050-2057 
11/18/2019 Order 12 JA2225-2227 
9/24/2019 Plaintiff’s Motion for 

Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s 
Summary Judgment Order of 
December 3, 2018 and (II) The 
Court’s Order Concerning the 
Distribution of Excess Proceeds 

12 JA2069-2090 

10/16/2019 Plaintiff’s Motion to Amend 
Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale 

12 JA2167-2189 

5/22/2018 Plaintiff’s Opposition to Defendant 
Thornburg Mortgage Securities Trust 

7 JA0997-1155 
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2007-3’s Motion for Summary 
Judgment 

10/2/2018 Plaintiff’s Opposition to Motion for 
Reconsideration 

10 JA1651-1690 

10/25/2019 Plaintiff’s Reply in Support of its 
Motion for Reconsideration 

12 JA2199-2211 

10/18/2019 Plaintiff’s Reply to Thornburg 
Mortgage Securities Trust 2007-3’s 
Limited Opposition to Plaintiff’s 
Motion for Reconsideration 

12 JA2190-2194 

10/2/2019 Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 

12 JA2091-2116 

8/27/2020 Recorder’s Transcript of Hearing: All 
Pending Motions (07/03/2018) 

13 JA2236-2316 

10/15/2020 Recorder’s Transcript of Hearing: All 
Pending Motions (10/29/2019) 

13 JA2365-2427 

10/15/2020 Recorder’s Transcript of Hearing: 
Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 
(10/10/2019) 

13 JA2344-2364 

10/15/2020 Recorder’s Transcript of Hearing: 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (11/06/2018) 

13 JA2317-2337 

10/15/2020 Recorder’s Transcript of Hearing: 
Timpa Trust’s Motion for Summary 
Judgment (08/13/2019) 

13 JA2338-2343 
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3/3/2017 Red Rock Financial Services’ 
Answer to Plaintiff’s Third Amended 
Complaint 

1 JA0149-0155 

6/12/2017 Red Rock Financial Services’ 
Answer to Thornburg Mortgage 
Securities Trust 2007-3 
Counterclaim; and Red Rock 
Financial Services’ Counterclaim for 
Interpleader (NRCP 22) 

2 JA0247-0259 

5/21/2015 Red Rock Financial Services’ 
Answer to Thornburg Mortgage 
Securities Trust 2007-3 
Counterclaim; And Red Rock 
Financial Services’ Counterclaim for 
Interpleader (NRCP22) 

1 JA0094-0108 

5/30/2018 Red Rock Financial Services’ Joinder 
to Defendant Spanish Trail Master 
Association’s Countermotion for 
Summary Judgment 

8 JA1210-1212 

7/9/2019 Red Rock Financial Services’ 
Limited Response to Timpa Trust’s 
Motion for Summary Judgment 

11 JA1850-1866 

10/28/2019 Red Rock Financial Services’ 
Opposition to Plaintiff’s Motion to 
Amend Complaint 

12 JA2218-2224 

6/4/2018 Reply in Support of Plaintiff’s 
Motion for Summary Judgment 
(Saticoy Bay) 

8 JA1217-1248 

6/23/2015 Reply to Counterclaim for 
Interpleader-Republic Services Reply 
to Counterclaim 

1 JA0113-0115 

5/30/2018 Republic Services, INC’s Partial 
Opposition to Counterdefendant, 
Spanish Trail Master Association’s 
Countermotion for Summary 
Judgment 

8 JA1213-1216 
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5/14/2018 Republic Services, INC’s Partial 
Opposition to Plaintiff Saticoy Bay, 
LLC Series 34 Innisbrook’s Motion 
for Summary Judgment 

5 JA0732-0735 

6/11/2015 Second Amended Complaint 1 JA109-112 
7/19/2018 Spanish Trail Master Association’s 

Answer to Saticoy Bay’s Third 
Amended Complaint 

8 JA1359-1366 

7/19/2018 Spanish Trail Master Association’s 
Answer to Thornburg Mortgage’s 
Counterclaims 

8 JA1367-1383 

6/27/2018 Supplement to Plaintiff’s Opposition 
to Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 JA1271-1275 

2/10/2017 Third Amended Complaint 1 JA0139-0144 
4/10/2015 Thornburg Mortgage Securities Trust 

2007-3’s Answer and Counter-
Claims 

1 JA0014-0093 

6/24/2015 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Red Rock 
Financial Services Counterclaim for 
Interpleader (NRCP 22) 

1 JA0116-0123 

3/19/2017 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint 

1 JA0156-0166 

5/30/2017 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint and 
Counterclaims 

2 JA0167-0246 

5/23/2016 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Second 
Amended Complaint 

1 JA0129-0138 

10/4/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Joinder to 

12 JA 2142-2144 
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Plaintiff’s Emergency Motion for 
Stay of Execution Pending the 
Court’s Adjudication of Plaintiff’s 
Pending Motion for Reconsideration 
of the Court’s Excess Proceeds Order 
Pursuant to 62(b)(3)&(4) 

10/4/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion for 
Reconsideration 

12 JA2117-2141 

10/25/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion to Amend 
Complaint  Pursuant to NRCP 
15(b)(2) and 60(b) 

12 JA2195-2198 

9/17/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Exhibits “L” and “M”) 

10 JA1603-1650 

9/17/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Motion through Exhibit 
“K”) 

9 JA1384-1602 

5/4/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Exhibits “F”-“L” 

5 JA0614-0731 

5/4/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Motion through Exhibit 
“E” 

4 JA0478-0613 

5/21/2018 Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Exhibit “J” 
through Exhibit “M” 

7 JA0939-0996 



 
17 

 
 

5/21/2018 Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Motion 
through Exhibit “I” 

6 JA0736-0938 

10/26/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its 
Motion for Reconsideration 

10 JA1691-1718 

5/29/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its 
Motion for Summary Judgment and 
Opposition to Spanish Trails Master 
Association’s Countermotion for 
Summary Judgment 

8 JA1197-1209 

6/29/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply supporting its Motion 
to Strike Plaintiff’s Supplemental 
Opposition to its Motion for 
Summary Judgment or, In the 
Alternative, Surreply Supporting 
Summary Judgment 

8 JA1305-1350 

6/25/2019 Timpa Trust’s Motion for Summary 
Judgment 

10 JA1752-1849 

7/23/2019 Timpa Trust’s Opposition to Saticoy 
Bay LLC Series 34 Innisbrook’s 
Motion to Enlarge Time in which to 
File Opposition to Timpa Trust’s 
Motion for Summary Judgment 

11 JA1871-1885 

7/9/2019 Timpa Trust’s Reply to Red Rock 
Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 JA1867-1870 

8/6/2019 Timpa Trust’s reply to Saticoy Bay 
LLC Series 34 Innisbrook’s 
Opposition to Timpa Trust’s Motion 
for Summary Judgment 

12 JA2039-2049 
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DECLARATION OF R. SCOTT DUGAN, SRA 

I, R. Scott Dugan, under penalty of perjury, hereby declare as follows: 

1. I am licensed Certified General Appraiser in the State of Nevada. 

2. I am over 18 years of age, of sound mind, and capable of making this declaration. 

3. The statements in this declaration are true and correct and made on the basis of my 

personal knowledge.  

4. I have been retained as an expert to testify in the matter of Saticoy Bay LLC Series 34 

Innisbrook, Plaintiff(s) vs. Thornburg Mortgage Securities Trust 2007-3, Defendant(s) filed in the 

Eighth Judicial District Court, District of Clark County, Nevada, Case No. A-14-710161-C. 

5. I am a licensed Nevada Appraiser and Senior Managing Director of R. Scott Dugan 

Appraisal Company, Inc. 

6. I have conducted a retroactive appraisal analysis of the property located at 34 

Innisbrook Ave, Las Vegas, NV 89113.  The conclusions I reached are fully expressed in the Summary 

Appraisal Report, a true and correct copy of which is attached hereto as Exhibit 1.  

7. All opinions, analysis, and conclusions expressed in my report fully comply with the 

Uniform Standard of Professional Appraisal Practice promulgated by the Appraisal Standards Board 

and of the Appraisal Foundation and the reporting requirements of the Appraisal Institute. 

8. That I declare the opinions, analysis and conclusions are expressed in my report, 

attached hereto as Exhibit 1, are true and correct. 

9. That I incorporate into this Declaration my report in its entirety. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this 19th day of April, 2018. 

____________________________ 
R. Scott Dugan 
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No. 7029f: wE  

APR 2/ 201V-e- 
ETH A. FAWN 

.Ek SUFAEME COW 

frioEpury CLERK 

BANK OF AMERICA, N.A.; AND 
RECONTRUST COMPANY, N.A., 
Appellants, 
vs. 
FERRELL STREET TRUST, 
Respondent. 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ORDER AFFIRMING IN PART, REVERSING IN PART AND 
REMANDING 

Appeal from a district court order granting summary judgment 

to the buyer in a quiet title action following an HOA lien foreclosure sale. 

Eighth Judicial District Court, Clark County; James Crockett, Judge. We 

affirm in part, reverse in part, and remand for proceedings consistent with 

this order. 

The grant or denial of summary judgment is reviewed de novo. 

Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005). 

Summary judgment is appropriate if the pleadings and other evidence on 

file, viewed in the light most favorable to the nonmoving party, demonstrate 

that no genuine issue of material fact remains in dispute and that the 

moving party is entitled to judgment as a matter of law. Id. A genuine 

issue of material fact exists if, based on the evidence presented, a reasonable 

jury could return a verdict for the nonmoving party. Butler ex rel. Biller v. 

Bayer, 123 Nev. 450, 457-58, 168 P.3d 1055, 1061 (2007). 

A tender of payment operates to discharge a lien. Power 

Transmission Equip. Corp. v. Beloit Corp., 201 N.W.2d 13, 16 (Wis. 1972) 

("Common-law and statutory liens continue in existence until they are 
SUPREME COURT 

OF 

NEVADA 
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satisfied or terminated by some manner recognized by law. A lien may be 

lost by. . . tender of the proper amount of the debt secured by the lien."). To 

sufficiently satisfy the lien, the tender must be valid, an unconditional offer 

of payment in full or with conditions for which the tendering party has a 

right to insist. See Heath v. L.E. Schwartz & Sons, Inc., 416 S.E.2d 113, 

114-15 (Ga. App. 1992) ("The only legal conditions which may be attached 

to a valid tender are either a receipt for full payment or a surrender of the 

obligation."); see also 74 Am. Jur. 2d Tender § 22 (2017). When rejection of 

a valid tender is unjustified, the tender effectively discharges the lien. See 

e.g., Hohn v. Morrison, 870 P.2d 513, 516-17 (Colo. App. 1993); Lanier v. 

Mandeville Mills, 189 S.E. 532, 534-35 (Ga. 1937); see also 59 C.J.S. 

Mortgages § 582 (2016). 

To satisfy the superpriority potion of an HOA lien, the 

tendering party is not required to keep a rejected tender good by paying the 

amount into court. See Restatement (Third) of Prop.: Mortgages § 6.4 (while 

depositing funds in an escrow account is a "proper method" of keeping 

tender good, "it is not the only method of doing so"); 93 A.L.R. 12 ("[T]he 

necessity of keeping a tender good and of paying the money into court has 

no application to a tender made for the purpose of discharging a mortgage 

lien."). To hold otherwise would create the practical effect where a valid 

tender does not truly discharge a lien, as discharge would require the 

tendering party to bring an action showing that the tender is valid and paid 

into the court. With such conditions, the tendering party would be equally 

benefited by bringing an action in equity to redeem or to compel the HOA 

to release the superpriority portion of the lien. Such an involved process 

negates the purpose behind the unconventional HOA split-lien scheme, 

prompt and efficient payment of the HOA's assessment fees on defaulted 
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properties. See The Uniform Common Interest Ownership Act (UCIOA) § 3- 

116 (amended 2008), 7 pt. 2 U.L.A. 124 (2009) (the superior priority lien 

"strikes an equitable balance between the need to enforce collection of 

unpaid assessments and the obvious necessity for protecting the priority of 

the security interests of lenders"). Therefore, Bank of America was not 

required to pay its tender into the court or keep the tender good by any other 

means than being willing to pay upon demand. 

A valid tender of a mortgage lien invalidates a foreclosure sale 

on that lien, because the sale purports to extinguish the tenderer's interest 

in the property. See 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart 

& R. Wilson Freyermuth, Real Estate Finance Law § 7:21 (6th ed. 2014) 

("The most common defect that renders a sale void is that the mortgagee 

had no right to foreclose."); see also Henke v. First S. Props., Inc., 586 S.W.2d 

617, 620 (Tex. App. 1979) (payment of past-due installments cured loan's 

default such that subsequent foreclosure on the property was void). Thus, 

when a valid tender satisfies the superpriority portion of the HOA's 

assessment lien, a foreclosure sale for the entire lien results in a void sale, 

as only part of the lien remains in default. See Baxter Dunaway, The Law 

of Distressed Real Estate § 17:20 (2017) ("A foreclosure sale can be set aside 

by a court of equity by showing a lack of a default"). 

A genuine issue of material fact exists regarding whether Bank 

of America's tender satisfied the superpriority portion of the lien such that 

the foreclosure sale is void. While Bank of America's tender appears valid, 

an unconditional offer to pay the superpriority portion of the lien in full, the 

record indicates that the HOA placed two liens on the property, recording 

the second one approximately two months after Bank of America tendered 

payment. It is unclear why the HOA released the notice of default for which 
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Bank of America gave perfect tender and foreclosed on the second notice of 

default, if the second notice addressed an entirely new set of defaults, or 

was intended as a recurring notice for the original default, and the district 

court made no findings on the issue. See Prop. Plus Invs., LLC v. Mortg. 

Elec. Registration Sys., Inc., 133 Nev., Adv. Op. 62,401 P.3d 728, 731 (2017) 

("when an HOA rescinds a superpriority lien on a property, the HOA may 

subsequently assert a separate superpriority lien on the same property."). 

Accordingly, the effect of Bank of America's tender on the HOA's notices of 

default is unclear, and summary judgment on the issue was improper. 

Although Ferrell claims it is protected as a bona fide purchaser, 

it offered no evidence either at the district court or on appeal to support this 

assertion and the district court did not rule on the issue. See Bailey v. 

Butner, 64 Nev. 1, 7, 176 P.2d 226, 229 (1947) ("[T]he right to protection as 

a bona fide purchaser is ordinarily regarded as an affirmative defense, and 

it is held that a defendant who would avail himself of such defense must put 

it in issue by his pleadings."). Additionally, it does not appear that either 

party raised the subrogation issue at the district court. See Schuck v. 

Signature Flight Support of Nev., Inc., 126 Nev. 434, 436, 245 P.3d 542, 544 

(2010) ("a de novo standard of review does not trump the general rule that 

`[a] point not urged in the trial court, unless it goes to the jurisdiction of that 

court, is deemed to have been waived and will not be considered on appeal"). 

We therefore decline to address these issues on appeal but note they may 

warrant the district court's consideration in light of whether Bank of 

America sufficiently tendered the superpriority portion of the HOA's lien. 

As to Bank of America's remaining claims, Saticoy Bay LW v. 

Wells Fargo Home Mortgage held that due process is not implicated in NRS 

Chapter 116's HOA's nonjudicial foreclosure scheme, thus Bank of 
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We concur: 
a. 

, C. J. 

America's claim of whether NRS 116.31168 is facially unconstitutional for 

violating due process is moot. 133 Nev., Adv. Op. 5, 388 P.3d 970, 975 

(2017). And because we reverse in part and remand, we reopen the district 

court's determination with respect to the commercial reasonableness of the 

sale. Such issue, should it remain, should be revisited in light of this court's 

decision in Nationstar Mortgage, LLC v. Saticoy Bay LLC, 133 Nev., Adv. 

Op. 91, 405 P.3d 641 (2017). 

We therefore, ORDER the judgment of the district court 

AFFIRMED IN PART AND REVERSED IN PART AND REMAND this 

matter to the district court for proceedings consistent with this order. 

(< ( ,frpA 
	

J. 
Pickering 

cc: Hon. James Crockett, District Judge 

Akerman LLP/Las Vegas 
Law Offices of Michael F. Bohn, Ltd. 
Lipson Neilson Cole Seltzer & Garth, P.C. 
Eighth District Court Clerk 
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com 
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Ste. 480
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff/counterdefendant
Saticoy Bay LLC Series 34 Innisbrook

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 34
INNISBROOK,

                       Plaintiff,
vs.

THORNBURG MORTGAGE SECURITIES
TRUST 2007-3; FRANK TIMPA and
MADELAINE TIMPA, individually and as
trustees of the TIMPA TRUST,

Defendants.
_______________________________________

THORNBURG MORTGAGE SECURITIES
TRUST 2007-3,

Counterclaimant,
vs. 

SATICOY BAY LLC SERIES 34 INNISBROOK,
a Nevada Limited-liability company; SPANISH
TRAIL MASTER ASSOCIATION, a Nevada
Non-Profit Corporation; RED ROCK
FINANCIAL SERVICES, LLC, an unknown
entity; FRANK TIMPA, an individual; DOES I
through X; and ROE CORPORATIONS I through
X, inclusive,

Counter-defendants.
_______________________________________
And All related claims

 CASE NO.:  A-14-710161-C
 DEPT NO.:  XXVI

PLAINTIFF’S OPPOSITION TO
DEFENDANT THORNBURG
MORTGAGE SECURITIES TRUST 2007-
3'S MOTION FOR SUMMARY
JUDGMENT

1

Case Number: A-14-710161-C

Electronically Filed
5/22/2018 4:50 PM
Steven D. Grierson
CLERK OF THE COURT
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Plaintiff/Counterdefendant Saticoy Bay LLC Series 34 Innisbrook (hereinafter “plaintiff”), by and

through its attorneys, the Law Offices of Michael F. Bohn, Esq. , Ltd., submits the following points and

authorities in opposition to the motion for summary judgment, filed on May 4, 2018, by Thornburg

Mortgage Securities Trust 2007-1 (hereinafter “defendant”).

POINTS AND AUTHORITIES

FACTS    

Plaintiff is the owner of real property commonly known as 34 Innisbrook Avenue, Las Vegas,

Nevada (hereinafter “Property”).  Plaintiff acquired the Property by entering and paying the high bid of

$1,201,000.00 at the public auction held on November 7, 2014.  A copy of the foreclosure deed recorded

on November 10, 2014 is Exhibit 1. The foreclosure deed arose from a delinquency in assessments owed

by defendants Frank and Madelaine Timpa, individually and as trustees of the Timpa Trust (hereinafter

“former owners’)  to the Spanish Trail Master Association (hereinafter “HOA”) pursuant to NRS Chapter

116.

Defendant is the beneficiary by assignment of a deed of trust that was recorded as an encumbrance

against the Property on June 12, 2006. A copy of the deed of trust is Exhibit 2.  The corporation

assignment of deed of trust Nevada to defendant that was recorded on June 9, 2010 is Exhibit 3.

On December 21, 2010, Red Rock Financial Services (hereinafter “foreclosure agent”) mailed 

a pre-lien letter to the former owners requesting payment of $2,643.00.   A copy of the letter and proof

of mailing is Exhibit 4.

On August 4, 2011, the foreclosure agent recorded a lien for delinquent assessments in the amount

of $5,443.92 against the Property.  On August 11, 2011, the foreclosure agent mailed copies of the

recorded lien to the former owners.  A copy of the notice of lien is Exhibit 5.

On December 6, 2011, the foreclosure agent recorded a notice of default and election to sell

pursuant to lien for delinquent assessments for $8,312.52 against the Property.  On December 14, 2011,

the foreclosure agent mailed copies of the notice to the HOA, to Countrywide Home Loans, to the former

owners, to defendant, to MERS and to other interested parties.   A copy of the notice of default and the

proof of mailing is Exhibit 6. 

2
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On September 15, 2014, the foreclosure agent recorded a notice of foreclosure sale for $20,309.95

against the Property.  A copy of the notice of foreclosure sale is Exhibit 7.  

On September 15, 2014, the foreclosure agent mailed copies of the notice of foreclosure sale  to

the former owners, to defendant, to Countrywide Home Loans, to MERS, to the HOA, and to other

interested parties.   A copy of the proof of mailing is Exhibit 8. 

The foreclosure agent also served a copy of the notice of foreclosure sale on the former owners 

by posting a copy of the notice in a conspicuous place on the Property.  Copies of the notice of foreclosure

sale were also posted in three public places in Clark County, Nevada.  Copies of the affidavit of service

and  affidavit of posting are Exhibit 9. 

The notice of foreclosure sale was published in the Nevada Legal News on September 17, 2014,

September 24, 2014 and October 1, 2014.  A copy of the affidavit of publication is Exhibit 10.

LEGAL ARGUMENT

A. The HOA lien included a super priority amount that was foreclosed by the HOA
and that extinguished defendant’s subordinate deed of trust. 

NRS 116.3116(2) provides in part that an association’s assessment lien “is also prior to all

security interests described in paragraph (b) . . . to the extent of the assessments for common expenses

based on the periodic budget adopted by the association pursuant to NRS 116.3115 which would have

become due in the absence of acceleration during the 9 months immediately preceding institution of an

action to enforce the lien . . . .”

The first deed of trust, recorded on June 12 , 2006, falls squarely within the language of NRS

116.3116(2)(b).

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 419

(2014), the Nevada Supreme Court stated that “NRS 116.3116(2) gives an HOA a true superpriority lien,

proper foreclosure of which will extinguish a first deed of trust.” 

At page 7 of its motion, defendant cites the unpublished order in Saticoy Bay LLC Series 2141

Golden Hill v. JPMorgan Chase Bank, 408 P.3d 558 (Table), 2017 WL 6597154 (Nev. Dec. 22,

2017)(unpublished disposition), as authority that “[o]nly delinquent assessments occurring within the 9

3
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months before the recording of the notice of delinquent lien are entitled to superpriority status.”  The

words “delinquent assessments” do not appear in NRS 116.3116(2).  As quoted above, the language used

by the Nevada Legislature refers to assessments “which would have become due in the absence of

acceleration” and not to unpaid assessments that are actually past due. 

As recognized by the Nevada Supreme Court in Horizons at Seven Hills v. Ikon Holdings, 132

Nev., Adv. Op. 35, 373 P.3d 66, 73 (2016), the phrase “to the extent of” means “amount equal to.”    In

other words, the superpriority portion of the lien is not a line-item on a given Association’s account

ledger. It is a sum equal to nine months of common expenses that must be paid by the first security

interest holder in order for the first security interest to remain in place and not be subject to

extinguishment.  

NRS 116.3116(2) is simply a calculus; it is a method by which a lender can determine the

superpriority amount that it must pay to protect its lien interest.  In relation to a first deed of trust holder,

the superpriority lien is the dollar amount of the assessments “which would have become due” in the nine

months preceding an action to foreclose the lien and  not the actual amount owed by the unit owner at the

time the Association institutes “an action to enforce the lien.”  Thus, defendant was required to pay nine

months of monthly  assessments in order to prevent the extinguishment of its deed of trust. 

It does not matter that a unit owner might make payments toward a delinquent account even where

the homeowner’s payments match the calculus found in NRS 116.3116(2).  The unit owner’s payments

are not relevant and cannot have any legal effect on the superpriority amount because only the holder of

a first security interest can make these payments.  

The  superpriority lien does not matter to the unit owner because even a sub-priority lien sale will

divest the unit owner of his or her interest in the property.  Because the superpriority lien only affects the

holder of a first deed of trust, the argument that payments made by a unit owner can pay the superpriority

portion of a lien is not logical.  Unless the unit owner pays the full amount of the lien and prevents any

sale from taking place, the unit owner will lose its interest regardless of the priority of the assessment lien. 

The fact that a unit owner pays all the common assessments on a given account has no bearing

on the superpriority portion because, again,  it is just a calculus; it is not a fixed amount in the HOA’s
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ledger. So long as there is money owed to the Association, and the first security interest holder has not

paid the superpriority amount to the Association, the superpriority portion of the lien will exist.

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 413

(2016), the Nevada Supreme Court stated:

“An official comment written by the drafters of a statute and available to a legislature
before the statute is enacted has considerable weight as an aid to statutory construction.”
Acierno v. Worthy Bros. Pipeline Corp., 656 A.2d 1085, 1090 (Del. 1995).  The
comments to the 1982 UCIOA were available to the 1991 Legislature when it enacted
NRS Chapter 116.

The Nevada Supreme Court also quoted the following language from the official comments to the

UCIOA:

But the official comments to UCIOA § 3-116 forthrigthly acknowledge that the split-lien
approach represents a “significant departure from existing practice.”  1982 UCIOA § 3-
116 cmt. 1; 1994 & 2008 UCIOA § 3-116 cmt. 2.  It is a specially devised mechanism
designed to “strike [  ] an equitable balance between the need to enforce collection of
unpaid assessments and the obvious necessity for protecting the priority of the security
interests of lenders.” Id. The comments continue: “As a practical matter, secured lenders
will most likely pay the 6 [in Nevada, nine, see supra note 1] months' assessments
demanded by the association rather than having the association foreclose on the unit.”
Id. (emphasis added). If the superpriority piece of the HOA lien just established a
payment priority, the reference to a first security holder paying off the superpriority
piece of the lien to stave off foreclosure would make no sense.

Likewise, if payments made by a unit owner can be applied to satisfy the HOA’s superpriority

lien, then “the reference to a first security holder paying off the superpriority piece of the lien” would

make no sense. 

The  Report of the Joint Editorial Board for Uniform Real Property Acts, The Six-Month Limited

Priority Lien for Association Fees Under the Uniform Common Interest Ownership Act, dated June 1,

2013, also discusses the policy behind NRS 116.3116 which is to ensure that associations have a

mechanism to enforce their assessments without bearing the full costs of maintaining the community prior

to the sale.  As stated in the JEB report, the six months of super-priority (later amended to nine months

in Nevada) is based on the amount of time that it typically takes a bank to foreclose and strikes “a

workable and functional balance between the need to protect the financial integrity of the association and

the legitimate expectations of the first mortgage lenders.”  Id. at pp. 3-4.

The JEB report recognizes that the drafters of the UCIOA contemplated that the lender’s
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foreclosure would take six months to complete. In other words, the language of the statute can only be

understood in the context in which it was supposed to function.  The drafters of the UCIOA anticipated

that the lender would pay an amount equal to six months of periodic assessments (nine months in Nevada)

within 60 days of the unit owner becoming delinquent and then proceed to foreclose on the deed of trust.

While the lender’s foreclosure was proceeding, the association would draw from the amount paid by the

lender until the end of the foreclosure when a new unit owner would be put in place.

Comment 2 to Section 3-116 of the UCIOA, as amended in 2014, further illuminates the intent

of the drafters in creating the “specially devised mechanism” and the “equitable balance” in Section 3-

116.  In particular, the drafters were concerned with the inequity that is created when a lender takes no

action to prevent an HOA foreclosure sale and instead forces the HOA or the other unit owners in the

community to pay the costs of maintaining the community for the lender’s benefit.  Comment 2 provides

in part:

The six-month limited priority for association liens constituted a significant departure
from pre-existing practice, and was viewed as striking an equitable balance between the
need to enforce collection of unpaid assessments and the need to protect the priority of the
security interests of lenders in order to facilitate the availability of first mortgage credit
to unit owners in common interest communities.  This equitable balance was premised
on the assumption that, if an association took action to enforce its lien and the unit
owner failed to cure its assessment default, the first mortgage lender would promptly
institute foreclosure proceedings and pay the unpaid assessment (up to six months’
worth) to the association to satisfy the association’s limited priority lien.  This was
expected to permit the mortgage lender to preserve its first lien and deliver clear title in
its foreclosure sale - a sale that was expected to be completed within six months (in
jurisdictions with non-judicial foreclosure) or a reasonable period of time thereafter,
thus minimizing the period during which unpaid assessment would accrue for which the
association would not have first priority.  Likewise, it was expected that in the typical
situation a unit would have a value sufficient to produce a sale price high enough for the
foreclosing lender to recover both the unpaid mortgage balance and six months
assessments.

. . . .

In many situations, however, mortgage lenders strategically delayed the institution or
completion of foreclosure proceedings on units affected by common interest assessments. 
When a lender acquires a unit at a foreclosure sale by way of credit bid, it becomes legally
obligated to pay assessments arising during the lenders’ period of ownership.  Some
lenders have chosen to delay scheduling or completing a foreclosure sale, fearful that they
may be unable to resell the unit quickly for an appropriate return in a depressed market. 
During this period of delay, neither the unit owner nor the mortgage lender is paying the
common expense assessments – the unit owner is often unable or unwilling to do so, and
the mortgagee is not legally obligated to do so prior to acquiring title. In the meantime,

6

JA1002



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the association (and the remaining unit owners) bear the full financial consequences of
this situation, because the association must either force the remaining owners to bear
increased assessments to meet budgeted expenses or reduce expenditures for (or the level
of) community maintenance, insurance and services.

If other unit owners have to pay the burden of increased assessments to preserve
community services or amenities, the delaying lender receives a benefit in that the
value of its collateral is preserved while the lender waits to foreclose.  Yet this
preservation comes through the community’s imposition of assessments that the lender
does not have to pay or reimburse.  This benefit constitutes unjust enrichment of the
mortgage lender, particularly to the extent that the lender enjoys this benefit by virtue of
conscious decision to delay completing a foreclosure sale.
. . . .

By allowing the association to extend its priority for six months per year throughout any
period of delay by a foreclosing lender, subsection (c)(1) strikes a more appropriate and
equitable sharing of the costs of preserving the value of the mortgagee’s security.

Comment 2 to UCIOA § 3-116 at 189-191 (2014).

The same “unjust enrichment” occurs when a lender claims that payments made by a unit owner

after the HOA commences foreclosure of its assessment lien must be applied to pay the superpriority

assessments even though the lender “does not have to pay or reimburse” the unit owner for making those

payments.

The comments to the UCIOA - from which NRS 116.3116 was derived - prove that the

superpriority lien was created to require that lenders pay the superpriority lien and not rely on the unit

owner to do so.  The clear intent is that the lender is  supposed to be active in regards to the lien by paying

its share and beginning its own foreclosure.  Instead, lenders sat on distressed properties and did nothing,

which allowed thousands of properties to end up in HOA foreclosures while lenders gambled that housing

prices would rebound. 

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., the Nevada Supreme Court also stated:

But as a junior lienholder, U.S. Bank could have paid off the SHHOA lien to avert loss
of its security; it also could have established an escrow for SHHOA assessments to avoid
having to use its own funds to pay delinquent dues. 1982 UCIOA § 3116 cmt. 1; 1994 &
2008 UCIOA § 3–116 cmt. 2.

334 P.3d at 414.

In the present case, the evidence proves that neither the former owners nor defendant paid the full

amount owed to the HOA in order to prevent the public auction held on November 7, 2014 from taking
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place.  

At page 8 of its motion, defendant states that “Red Rock accepted the payments, and applied the

payments to the delinquent assessments coming due December 1, 2010 through August 1, 2011.”  The

documents cited by defendant (RRFS000384, 394, 400, 407, 414 & 422) do not support defendant’s

argument.

  NRCP 8 (c) provides that “payment” is an affirmative defense that must be  “set forth

affirmatively” in a party’s answer.   Defendant’s answer to plaintiff’s third amended complaint, filed on

March 19, 2017, does not allege that the superpriority portion of the lien was paid prior to the foreclosure

sale held on November 7, 2014.

Moreover, under Nevada law, when “payment” is asserted as a defense, “each element of the

defense must be affirmatively proved,” and “[t]he burden of proof clearly rests with the defendant.” 

Schwartz v. Schwartz, 95 Nev. 202, 206, n. 2, 591 P.2d 1137, 1140, n. 2 (1979); United States v.

Truckee-Carson Irrigation District, 71 F.R.D. 10, 13 (D. Nev. 1975); Rosenbaum v. Rosenbaum, 86 Nev.

550, 552, 471 P.2d 254, 255 (1970). 

In Nguyen v. Calhoun, 105 Cal. App. 4th 428, 129 Cal. Rptr. 2d 436 (2003),  the court of appeals

stated:

“The trustor-mortgagor or the person who alleges that a debt has been paid has the burden
of proving payment.”  (4 Miller & Starr, Cal. Real Estate, supra, Deeds of Trusts and
Mortgages, § 10:71, p. 217, fn. omitted.)

The documents identified by defendant at the top of page 8 of its motion do not show that the

partial payments made by the former owners were allocated to only six (and not nine) monthly

assessments.  The payments were applied only to the amounts owed to the HOA  on March 1, 2011, April

1, 2011, May 1, 2011, June 1, 2011 July 1, 2011 and August 1, 2011.  

Exhibit F to defendant’s motion is only a portion of the records produced by the foreclosure agent.

A copy of the account statement, dated December 18, 2013, from the same records produced by the

foreclosure agent (RRFS000380-RRFS000383) is Exhibit 11.

Exhibit 11 shows that the former owners brought their account current as of June 15, 2010, but
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additional unpaid assessments, late fees, and other charges totaling $3,850.00 accrued as of March 11,

2011. 

Reviewing the documents included in Exhibit F to defendant’s motion, the page marked as

RRFS000384 shows that $196.84 was applied to the assessment due on June 1, 2011, and $225.00 was

applied to the assessment due on August 1, 2011.  The page marked as RRFS000394 shows that $225.00

was applied to the assessment due on July 1, 2011.  The page marked as RRFS000400 shows that $128.92

was applied to the assessment due on May 1, 2011, and $28.16 was applied to the assessment due on June

1, 2011.  The page marked as RRFS000407 shows that $133.92 was applied to the assessment due on

April 1, 2011, and $96.08 was applied to the assessment due on May 1, 2011.  The page marked as

RRFS000414 shows that $475.00 was applied to the assessments due on March 1, 2011.   The page

marked as RRFS000422 shows that $350.00 was applied to the assessments due on March 1, 2011.

Only partial payments of $133.92 and $128.92 were applied to the assessments that fell due on

April 1, 2011 and May 1, 2011, and no payments were allocated to the assessments that became due on

December 1, 2010, January 1, 2011 and February 1, 2011.  

Defendant cannot satisfy its burden of proof regarding payment because Exhibit F to defendant’s

motion and Exhibit 11 to this opposition prove that even if this court measures the HOA’s superpriority

lien by the assessments that fell due during the nine (9) months prior to the mailing of the lien for

delinquent assessments on August 11, 2011, the payments made by the former owners were not applied

to pay in full all of the assessments that became due during that time period.

B. Defendant has not proved that the HOA or its foreclosure agent wrongfully rejected
the conditional tender of only $2,025.00 made by Miles Bauer on February 10, 2012. 

In paragraph 14 at page 5 of its motion, defendant states that “Red Rock rejected the payment

without explanation.  Ex. H-4.”  Although the entry for 2/23/2012 on page TMST1354 in Exhibit H states

“2/23 CHECK RETURNED,” the document does not state that the foreclosure agent rejected the payment

“without explanation.” Paragraph 9 at page 3 of the affidavit by Douglas E. Miles also does not state that

the check was rejected “without explanation.”

At page 8 of its motion, defendant states that “BANA’s check for the superpriority amount
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constituted valid tender and extinguished the superpriority amount of the lien.”  Defendant also states that

“SFR Investments instructs tender of the superpriority lien will “avert loss of [the lender’s] security.”  The

quoted portion of the Nevada Supreme Court’s opinion instead states:

But as the junior lienholder, U.S. Bank could have paid off the SHHOA lien to avert loss
of its security; it also could have established an escrow for SHHOA assessments to avoid
having to use its own funds to pay delinquent dues.  (emphasis added)

334 P.3d at 414.

The Nevada Supreme Court did not state that a lender could make a “non-negotiable” demand that

the HOA accept an amount calculated by the lender as payment “in full” of the lender’s obligations for

a particular property like Miles Bauer’s conditional tender of only $2,025.00 in the present case.  See

Exhibit H-3 to defendant’s motion.

Because the check was tendered on February 10, 2012, the opinion in Horizons at Seven Hills v.

Ikon Holdings, LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66 (2016), did not exist to guide the HOA in

evaluating the conditional tender made by Miles Bauer.  The interpretation adopted by the Nevada Real

Estate Division in Advisory Opinion No. 13-01 issued on December 12, 2012 also did not exist on

February 10, 2012. 

 On December 8, 2010, the Commission for Common Interest Communities and Condominium

Hotels (hereinafter “CCICCH”) issued its Advisory Opinion 2010-01 that stated:

An association may collect as a part of the super priority lien (a) interest permitted by
NRS 116.3115, (b) late fees or charges authorized by the declaration, (c) charges for
preparing any statements of unpaid assessments and (d) the “costs of collecting”
authorized by NRS 116.310313.

Id. at 1.

Furthermore, effective on May 5, 2011, the CCICCH adopted NAC 116.470 in order to set limits

on the costs assessed in connection with a notice of delinquent assessment.  NAC 116.470(4)(b) allowed

the HOA to include “[r]easonable attorney’s fees and actual costs, without any increase or markup,

incurred by the association for any legal services which do not include an activity described in subsection

2.”  

The HOA and the foreclosure agent therefore had a good faith reason to believe that the HOA’s
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superpriority lien included more than the “nine months of assessments for common expenses” offered

by Miles Bauer on February 10, 2012. 

Even in cases where the person primarily responsible for payment made a tender, courts have

recognized that a lien is not affected by rejection of the tender if the person rejecting the tender has a good

faith belief that more was owed.

In Hohn v. Morrison, 870 P.2d 513, 517-518 (Colo. App. 1993), the court stated:

Although this is an issue of first impression in Colorado, other jurisdictions which have
adopted the lien theory of real estate mortgages have also adopted the rule that an
unconditional tender of the amount due by the debtor releases the lien of the mortgage
unless the creditor establishes a justifiable and good faith reason for the rejection of
the tender.  Moore v. Norman, 43 Minn. 428, 45 N.W. 857 (1890); Renard v. Clink, 91
Mich. 1, 51 N.W. 692 (1892); Easton v. Littooy, 91 Wash. 648, 158 P.531 (1916) (tender
of the full amount due operates to discharge the lien of the mortgage if the tender is
refused without adequate excuse.)  Under this rule, although the underlying debt
remains enforceable, the lien of the mortgage is discharged.  See Easton v. Littooy, supra;
Security State Bank v. Waterloo Lodge No. 102, 85 Neb. 255, 122 N.W. 992 (1909)
(emphasis added)

In First Nat. Bank of Davis v. Britton, 94 P.2d 896, 898 (Okla. 1939), the Oklahoma Supreme

Court stated:

“To constitute a sufficient tender, it must be unconditional.  Where a larger sum than that
tendered is in good faith claimed to be due, the tender is ineffectual as such if its
acceptance involves the admission that no more is due.” (Emphasis ours.)  A number of
other authorities were cited in the Bly case establishing the general recognition of the rule. 
More recently this rule was reiterated with specific allusion to attorneys’ fees in the
annotation in 93 A.L.R. 73, where it is stated:  “And refusal by the mortgagee to accept
a tender upon the ground that it does not include attorneys’ fees may prevent the tender
from operating as a discharge of the mortgage lien when made in good faith, even though,
as a matter of law, the mortgagee was not entitled to the fees.” 

Because Advisory Opinion 2010-01 and NAC 116.470 gave the HOA a good faith reason to

believe that the HOA’s superpriority lien was not limited to 9 months of assessments for common

expenses, defendant has not proved that the HOA wrongfully rejected Miles Bauer’s conditional offer

to pay only $2,025.00. 

Defendant also states that “BANA did all the law required to protect the deed of trust.” As

discussed below, however, defendant has not proved that Miles Bauer took any action to keep the rejected

tender “good” or that defendant took any action to make its unrecorded claim of tender known to the

bidders at the public auction held on November 7, 2014.
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Defendant also quotes from NRS 104.3603, but Nevada’s version of the Uniform Commercial

Code is not one of the areas of law that supplement the provisions of NRS Chapter 116 pursuant to NRS

116.1108.  On the other hand, NRS 116.1108 expressly identifies “the law of real property” as one of the

areas of law that supplement the provisions of NRS Chapter 116. 

C. Even if accepted by the HOA, Miles Bauer’s offer to pay $2,025.00 could never discharge
the HOA’s superpriority lien. 

At the top of page 9 of its motion, defendant states that “[o]nce BANA presented the check to the

HOA, it discharged its tender obligations and extinguished the superpriority lien.”  No authority supports

this statement.

The established principles of real property law that govern performance or tender  by a

subordinate lienholder appear in Sections 6.4 (e), (f), and (g) of Restatement (Third) of Prop.: Mortgages

(1997):  

(e) A performance in full of the obligation secured by a mortgage, or a
performance that is accepted by the mortgagee in lieu of payment in full, by one
who holds an interest in the real estate subordinate to the mortgage but is not
primarily responsible for performance, does not extinguish the mortgage, but
redeems the interest of the person performing from the mortgage and entitles the
person performing to subrogation to the mortgage under the principles of
§7.6.  Such performance may not be made until the obligation secured by the
mortgage is due, but may be made at or after the time the obligation is due but
prior to foreclosure.

(f) Upon receipt of performance as provided in Subsection (e), the mortgagee
has a duty to provide to the person performing, within a reasonable time, an
appropriate assignment of the mortgage in recordable form.  If the
mortgagee fails to do so upon reasonable request, the person performing may
obtain judicial relief ordering the mortgage assigned and, unless the mortgagee
acted in good faith in rejecting the request, awarding against the mortgagee any
damages resulting from the delay.

(g) An unconditional tender of performance in full by a person described in
Subsection (e), even if rejected by the mortgagee, if kept good has the effect of
performance under Subsections (e) and (f) above. (emphasis added)

At the threat of foreclosure by a senior lien, a junior lienor is entitled, even without express

contractual authority, to reinstate the loan by making a payment sufficient to cure the default or to pay

off the senior lien and become subrogated to the rights of the senior lienholder as against the owner of

the property. See Restatement (Third) of Prop.: Mortgages §7.6; American Sterling Bank v. Johnny
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Management LV, Inc., 126 Nev. 423, 245 P.3d 535 (2010); Houston v. Bank of America 119 Nev. 485,

78 P.3d 71 (2003). 

Comment a to Restatement (Third)  of Prop.: Mortgages, §6.4 (1997) explains the distinction

between payment or tender by someone primarily liable for the debt, and payment or tender by a party

seeking to protect its subordinate interest in the property.  It states in part:

Equitable redemption is ultimately accomplished by performance in full of the obligation
secured by the mortgage.  However, redemption has two quite distinct results,
depending on whether the performance is made by a person who is primarily
responsible for payment of the mortgage obligation, or by someone else who holds
an interest in the land subordinate to the mortgage.  In the first of these situations, the
mortgage is simply extinguished, as provided in Subsection (a) of this section.  In the
second, the mortgage is not extinguished, but by virtue of Subsection (e) is assigned
by operation of law to the payor under the doctrine of subrogation; see §7.6. 
Subrogation does not occur in the first situation, since one who is primarily responsible
for payment of a debt cannot have subrogation by performing that duty; see §7.6,
Comment b. (emphasis added)

Comment g to Restatement (Third) of Prop.: Mortgages, §6.4 (1997) also explains the effect of

a payment made by a subordinate lienholder:

The second distinction, mentioned above, is that redemption by a person who is not
primarily responsible for payment of the debt does not extinguish the mortgage, but
rather assigns both the mortgage and the debt to the payor by operation of law
under the doctrine of subrogation; See §7.6.  In cases of this sort, the payoff has paid,
not out of duty, but to protect a real estate interest from foreclosure.  Thus, the payoff is
entitled to reimbursement from whomever is primarily responsible for payment, and can
enforce the mortgage against that person to aid in collection of the reimbursement. 
Subrogation in this context helps prevent the unjust enrichment of the party who is
primarily responsible at the expense of the payor.  See §7.6, Illustrations 1 and 2.  Since
the mortgage is not extinguished, and since the payor has actually paid or tendered the
balance owing to protect his or her interest, the accrual of interest on the balance ceases
in favor of the mortgagee but continues unabated in favor of the payor.  (emphasis added)

Subrogation is broadly defined as when one person is substituted in place of another with

reference to a lawful claim, demand or right, so that he who is substituted succeeds to the rights of the

other in relation to a debt or claim, and its rights, remedies or securities.  See Arguello v. Sunset Station,

Inc., 127 Nev. 365, 252 P.3d 206, 208 (2011).

If defendant had paid the superpriority portion of the lien, subsection (f) of Restatement (Third)

of Prop.: Mortgages, §6.4 (1997) contemplates that defendant would record “an appropriate assignment”

or “obtain judicial relief ordering the mortgage assigned.”  Defendant has not produced any evidence
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proving that defendant satisfied these requirements.

D. Defendant’s claim of tender is void because it was not recorded before the foreclosure
deed was recorded.

 
At page 9 of its motion, defendant states that the Nevada Supreme Court’s discussion in Shadow

Wood Homeowners Association, Inc. v. New York Community Bancorp, Inc., 132 Nev. Adv. Op. 5, 366

P.3d 1105 (2016), of the rights afforded to a bona fide purchaser are not relevant to the present case

because the lender in Shadow Wood foreclosed its deed of trust and was attempting to set aside the

subsequent HOA sale in its position as owner of the property.   The language used in Shadow Wood is

not so limited because it analyzes the rights of every purchaser under common-law principles:

A subsequent purchaser is bona fide under common-law principles if it takes the property
“for a valuable consideration and without notice of the prior equity, and without notice
of facts which upon diligent inquiry would be indicated and from which notice
would be imputed to him, if he failed to make such inquiry.” Bailey v. Butner, 64 Nev.
1, 19, 176 P.2d 226, 234 (1947) (emphasis omitted); see also Moore v. De Bernardi, 47
Nev. 33, 54, 220 P. 544, 547 (1923) (“The decisions are uniform that the bona fide
purchaser of a legal title is not affected by any latent equity founded either on a trust,
[e]ncumbrance, or otherwise, of which he has no notice, actual or constructive.”).
(emphasis added)

366 P.3d at 1115.

The Nevada Supreme Court also stated that the purchaser at an HOA sale is entitled to rely on the

recorded notices as proof that the HOA foreclosed a superpriority lien:

And if the association forecloses on its superpriority lien portion, the sale also would
extinguish other subordinate interests in the property. SFR Invs., 334 P.3d at 412–13. So,
when an association's foreclosure sale complies with the statutory foreclosure rules, as
evidenced by the recorded notices, such as is the case here, and without any facts to
indicate the contrary, the purchaser would have only “notice” that the former owner had
the ability to raise an equitably based post-sale challenge, the basis of which is unknown
to that purchaser. (emphasis added)

366 P.3d at 1116.

In the present case, Exhibits 5, 6 and 7 to this opposition prove that each notice recorded by the

foreclosure agent stated “the total amount of the lien” as approved by the Court in SFR Investments Pool

1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 418 (2014).  None of the notices

indicated that the superpriority lien had been paid.

Section 7:21 in 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth,
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Real Estate Finance Law (6th ed. 2014) is titled “defective power of sale foreclosure-‘void-

voidable’distinction” and explains that there are three types of defects which may affect the validity of

foreclosure sales: void, voidable, or inconsequential.

Void sales arise when there is a substantial defect with the sale, such as when the mortgage was

obtained by fraud or forgery, or the mortgage  holder had no right to foreclose.  

The treatise also states:

Most defects render the foreclosure voidable and not void.  When a voidable error occurs,
bare legal title passes to the sale purchaser, subject to the redemption rights of those
injured by the defective foreclosure.  Typically, a voidable error is “an irregularity in the
execution of a foreclosure sale” and must be “substantial or result in a probable
unfairness.”

. . . .

If the defect only renders the sale voidable, the redemption rights can be cut off if a bona
fide purchase for value acquires the land.  When this occurs, an action for damages against
the foreclosing mortgagee or trustee may be the only remaining remedy.

The treatise also explains who is a bona fide purchaser in a foreclosure contest:  

If the defective sale is only voidable, who is a bona fide purchaser?  A mortgagee-
purchaser should rarely, if ever, qualify as a bona fide purchaser, because the mortgagee
or its attorney normally manages the power of sale foreclosure and should be responsible
for defects.  The result should be the same when a deed of trust is foreclosed.  Although
the trustee, rather than the lender, normally is in charge of the proceedings, the court
probably will treat the trustee as the lender’s agent for purposes of determining BFP
status.  If the sale purchaser paid value and is unrelated to the mortgagee, he should take
free of voidable defects if : (a) he has no actual knowledge of the defects; (b) he is not on
reasonable notice from recorded instruments; and (c) the defects are such that a person
attending the sale and exercising reasonable care would be unaware of the defects.
(emphasis added, footnotes omitted)

Because a tender made by a subordinate lienholder acts as an assignment, such a tender falls

squarely within the definition of the word “conveyance” in NRS 111.010(1) and is “void” against a

foreclosure sale purchaser pursuant to NRS 111.325 if the foreclosure deed is first recorded.

NRS 111.315 states: 

Every conveyance of real property, and every instrument of writing setting forth an
agreement to convey any real property, or whereby any real property may be affected,
proved, acknowledged and certified in the manner prescribed in this chapter, to operate
as notice to third persons, shall be recorded in the office of the recorder of the county
in which the real property is situated or to the extent permitted by NR 105.010 to
105.080, inclusive, in the Office of the Secretary of State, but shall be valid and binding
between the parties thereto without such record.  (emphasis added)
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NRS 111.325 states: 

Every conveyance of real property within this State hereafter made, which shall not be
recorded as provided in this chapter, shall be void as against any subsequent
purchaser, in good faith and for valuable consideration, of the same real property, or any
portion thereof, where his or her own conveyance shall be first duly recorded. (emphasis
added) 

Comment d to Restatement (Third)  of Prop.: Mortgages, §6.4 explains the significance of

recording notice of the tender:

The rule extinguishing the mortgage when a tender is rejected has only limited modern
significance.  The reason is that mortgages are virtually always recorded, and the payor
derives little benefit, merely from the theoretical extinction of the mortgage if it is in fact
still present, and apparently undischarged in the public records. 

The Nevada Supreme Court discussed the scope of “inquiry notice” in Adaven Management, Inc.

v. Mountain Falls Acquisition Corp., 124 Nev. 770, 778-779, 191 P.3d 1189, 1195 (2008), and the Court

stated that a purchaser is only charged with notice of documents that can be discovered by searching the

grantee index and the grantor index maintained by the county recorder. In the present case, defendant has

not proved that a search of the indexes maintained by the Clark County Recorder would have revealed

the unrecorded claim that the superpriority portion of the HOA’s assessment lien was paid prior to the

public auction held on November 7, 2014.

Defendant also does not identify any policy that is served by allowing a lender to conceal from

an HOA, a foreclosure agent, or prospective bidders its claim that the unit owner had paid the

superpriority lien amount (which is not legally possible) or that the HOA had wrongfully rejected an offer

of payment that does not appear anywhere in the recorded documents for the property.

Defendant again cites the unpublished order in Saticoy Bay LLC Series 2141 Golden Hill v.

JPMorgan Chase Bank, 408 P.3d 558 (Table), 2017 WL 6597154 (Nev. Dec. 22, 2017)(unpublished

disposition), but that order is not a binding interpretation of the statute, and defendant has not proved that

the payments made by the former owners were applied to pay the nine months of assessments that

defendant contends constituted the HOA’s superpriority lien.

E. Defendant has not proved that it kept the alleged tender good.

Pursuant to Section 6.4(g) of the Restatement, if a tender is rejected by a mortgagee, the person
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making the tender must keep the tender “good.”  Comment d to Restatement (Third)  of Prop.: Mortgages,

§6.4 states that “[t]he tender must be kept good in the sense that the person making the tender must

continue at all times to be ready, willing, and able to make the payment.”  

In the present case, defendant has not proved that it took any action to keep the tender by Miles

Bauer “good” after the check for $2,025.00 was returned to Miles Bauer.

F. Defendant has not produced any admissible evidence that contradicts the
conclusive recitals or the affidavit by Eddie Haddad.

At page 9 of its motion, plaintiff states that in Shadow Wood, the Nevada Supreme Court

“soundly rejected” the argument that the recitals in a foreclosure deed “are ‘conclusive proof’ proper

notice was provided and proper procedure was followed,” but the Court expressly stated that the recitals

in the foreclosure deed are conclusive “in the absence of grounds for equitable relief.” 366 P.3d at 1112.

(emphasis in original)  This Court also cited Bechtel v. Wilson, 18 Cal. App. 2d 331, 63 P.2d 1170, 1172

(Cal. Ct. App. 1936), as “distinguishing between a challenge to the sufficiency of pre-sale notice, which

was precluded by the conclusive recitals in the deed, and an equity-based challenge based upon the

alleged unfairness of the sale.”  366 P.3d at 1112.  (emphasis added)

Defendant cites the unpublished order in RLP-Ampus Place, LLC v. U.S. Bank, N.A., 408 P.3d

557 (Table0, 2017 WL 6597148 (Nev. Dec. 22, 2017) (unpublished disposition), but the Court discussed

specific evidence proving that both the notice of default and the notice of sale were not properly served. 

Defendant has not produced any such evidence in the present case. The exhibits to this opposition instead

prove that every notice required by NRS 116.31162 to NRS 116.31168, and by incorporation, NRS

107.090, was timely recorded, mailed, posted and published.  Exhibits 6 and 8 prove that copies of both

the notice of default and the notice of foreclosure sale were timely mailed to defendant c/o BAC Home

Loans Servicing, LP at the address stated in the corporate assignment of deed of trust Nevada recorded

on June 9, 2010.  (Exhibit 3 attached) 

G. Language in the CC&Rs cannot alter or impair the HOA’s superpriority lien rights.

At page 10 of its motion, defendant states that Exhibit D to is motion proves that the CC&Rs for

the HOA ware recorded on March 7, 1984, and that because NRS 116.1104 was not adopted until 1991,
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it cannot “operate prospectively” to apply to the CC&Rs in the present case.

On the other hand, the language in NRS 116.3116(2) was approved by the Nevada Legislature on

June 5, 1991.  The same act adopted the following language found in NRS 116.1206(1): 

1.  Any provision contained in a declaration, bylaw or other governing document of a
common-interest community that violates the provisions of this chapter:

      (a) Shall be deemed to conform with those provisions by operation of law, and any
such declaration, bylaw or other governing document is not required to be amended to
conform to those provisions.

      (b) Is superseded by the provisions of this chapter, regardless of whether the provision
contained in the declaration, bylaw or other governing document became effective before
the enactment of the provision of this chapter that is being violated.  (emphasis added)

Because the CC&Rs in the present case were recorded on March 7, 1984, the enactment of NRS

Chapter 116 amended the CC&Rs “by operation of law” to conform to the provisions of NRS 116.3116,

including the superpriority lien rights granted to the HOA by NRS 116.3116(2).  

At the top of page 11 of its motion, defendant quotes from footnote 7 in SFR Investments Pool

1, LLC v. U.S. Bank, N.A., where the Nevada Supreme Court distinguished that case from the holding

in Coral Lakes Community Ass’n v. Busey Bank, N.A., 30 So. 3d 579 (Fla. Dist. Ct. App. 2010), by

stating that the Southern Highland CC&Rs were recorded after NRS Chapter 116 was enacted.  The court,

however, did not limit its holding to CC&Rs recorded only after NRS Chapter 116 was enacted.

In Coral Lakes Community Ass’n v. Busey Bank, N.A., 30 So. 3d 579 (Fla. Dist. Ct. App. 2010), 

the note and mortgage were recorded in May of 2006 at a time when the existing CC&Rs contained a

provision stating that the purchaser at a foreclosure of first mortgage of record would not be liable for

assessments “which became due prior to acquisition of title as a result of the foreclosure or deed in lieu

thereof. . . .”  Id. at 581.  The HOA argued that Section 720.3085, Florida Statutes, that was adopted on

July 1, 2007, made the bank’s mortgage subordinate to the “unpaid common expenses which accrued or

came due during the time period preceding the Bank’s acquisition of title at foreclosure sale of by deed

in lieu of foreclosure.”  Id. at 582.  The bank responded  that “applying the new statutory language would

impair the Bank’s contractual right, i.e., its vested lien priority.”  Id. at 583.  The court held that “[t]he

statutory change in section 720.3085 cannot disturb that prior, established contractual relationship.”  Id.
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at 584.  

In the present case, neither defendant nor its predecessor had any “prior, established contractual

relationship” with the unit owner or the HOA when the UCIOA was adopted by the Nevada Legislature

in 1991.   Exhibit 2 proves that the deed of trust was not recorded until June 12, 2006, which is more than

fourteen (14) years after the enactment of NRS Chapter 116.   Exhibit 3 proves that the deed of trust was

not assigned to defendant until June 9, 2010, with is more than eighteen (18) years after the enactment

of NRS Chapter 116.  As a result, neither defendant nor its predecessor held any “vested contractual

rights” that were impaired by the enactment of the UCIOA in 1991.

NRS 116.1206(1)(a) expressly provides that “any” provision in “declaration, bylaw or other

governing document” that “violates” the provisions of NRS Chapter 116 “[s]hall be deemed to conform

with those provisions by operation of law, and any such declaration, bylaw or other governing document 

is not required to be amended to conform to those provisions.” (emphasis added) The CC&Rs in the

present case are therefore deemed to conform to the provisions of NRS 116.3116(2) granting superpriority

lien rights to the HOA’s assessment lien. NRS 116.1104 prevents any language in Article IV, Section 6,

Article IX, Section 1, or Article X, Section 3 of the CC&Rs recorded on March 7, 1984 from varying or

waiving the superpriority lien rights granted to the HOA by NRS 116.3116(2).   

At the bottom of page 11 of its motion, defendant states that Exhibit F to its motion proves that

the foreclosure agent sent correspondence to defendant “echoing the CC&Rs representation that the

HOA’s lien was junior to the deed of trust.”  On the other hand, the letter, dated February 17, 2012, in

Exhibit F (Bates No. RRFS000540) expressly states in the fourth paragraph: “This Lien may affect your

position.”   The letter, dated April 7, 2010, in Exhibit F (Bates No. RRFS000691) also explains the

foreclosure agent’s interpretation of the statute that because the first mortgage is “Senior” to the HOA’s

lien, “the First Mortgage is responsible to pay six months of past due assessments from the time the First

Mortgage foreclosed” and that “as of October 1, 2009, it is a nine month super-priority lien amount.”

Neither of these letters supports defendant’s statement at the top of page 12 of its motion that “the

HOA lulled Thornburg into believing that the deed of trust was protected.”

At page 12 of defendant’s motion, defendant cites an affidavit by Crystal Clopton stating that
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based on her review of “Nationstar’s systems and databases containing loan information” (¶2 of affidavit),

Exhibit 1 to her declaration is a “Loan Policy of Title Insurance from Fidelity National Title Insurance

Company obtained by Countrywide in connection to funding the loan.”  

NRS 50.025(1)(a) states that “[a] witness may not testify to a matter unless . . . [e]vidence is

introduced sufficient to support a finding that the witness has personal knowledge of the matter . . . .”

NRCP 56(e) similarly requires that “[s]upporting and opposing affidavits shall be made on personal

knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively

that the affiant is competent to testify to the matters stated therein.”  EDCR 2.21(c) requires that

“[a]ffidavits/declarations must contain only factual, evidentiary matter, conform to the requirements of

N.R.C.P. 56(e), and avoid mere general conclusions or argument.”   

At page 12 of its motion, defendant states that “[t]he Lender relied on the HOA’s promise when

it originated the loan” and that “Lender obtained title insurance excluding losses resulting from a breach

in the CC&Rs based on the HOA’s representations.”  First, because Crystal Clopton does not state that

she was employed by Countrywide Home Loans, Inc. on June 12, 2006 when the loan policy of title

insurance was issued, she does not have personal knowledge upon which to testify regarding what

Countrywide Home Loans, Inc. believed about any language in the CC&Rs.  Second, because the title

policy was not issued until fourteen (14) years after the enactment of NRS Chapter 116, Countrywide

Home Loans, Inc. acquired its interest in the Property with notice that the CC&Rs had been amended by

operation of law pursuant to NRS 116.1206(1)(a). 

Because Countrywide had notice that the superpriority lien rights granted to the HOA by NRS

116.3116(2) had been added to the CC&Rs by operation of law on January 1, 1992, defendant cannot

proved that “Thornburg relied on the HOA’s promises to protect the deed of trust.” 

In footnote 3 in the unpublished order in Wilmington Trust, N.A. v Las Vegas Rental & Repair,

LLC Series 69, Case No. 71885, 408 P.3d 557, *1, n. 3 (Table) (Nev. Dec. 22, 2011)(unpublished

disposition),the Nevada Supreme Court stated:

In this respect, we conclude that the facts in  ZYZZX2 v. Dizon, No. 2:13-cv-1307, 2016
WL 1181666, at *5 (D. Nev. Mar. 25, 2016), are distinguishable and that In re Worcester,
811 F.2d 1224, 1231 (9 th Cir. 1987), does not dictate a different result to the extent that
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it is on point.  We further note that to the extent that Wilmington Trust seeks to
charge prospective bidders with record notice of the CC&Rs’ mortgage savings
clause, those bidders would likewise have been charged with notice of NRS 116.1104.
 See SFR Invs., 130 Nev., Adv. Op. 75, 334 P.3d at 419 (recognizing that NRS 116.1104
invalidates such clauses).  (emphasis added)

In the present case, NRS 116.1104 charged defendant with notice that any language in the CC&Rs

could not vary or waive the superpriority lien rights granted to the HOA by NRS 116.3116(2).

H. Defendant is not entitled to equitable relief against plaintiff altering the legal effect
of the HOA foreclosure sale.

At page 12 of its motion, defendant states that “[e]quity cannot alter the legal effect of borrower’s

payments or BANA’s superpriority tender.”  Defendant cites no authority for this statement.  As set forth

above, only the holder of a first security interest can pay the superpriority portion of an Association’s lien,

and the evidence proves that the foreclosure agent properly rejected the conditional tender made by Miles

Bauer.

At page 13 of its motion, defendant states that “Plaintiff has no evidence to show that it qualifies

as a bona fide purchaser.”  This statement ignores the affidavit in support of motion for summary

judgment, filed by plaintiff on May 4, 2018.  In this affidavit, Iyad Haddad stated that when he entered

the high bid of $1,201,000.00 at the foreclosure sale held on November 7, 2014 “there was nothing

recorded in the public record to put me on notice of any claims or notices that any portion of the lien had

been paid” (¶6) and that “[a]t no time prior to the foreclosure sale did I receive any information from the

HOA or the foreclosure agent about the property or the foreclosure sale. (¶9)  

Defendant’s motion is not supported by any contrary evidence.

Defendant states, however, that “Plaintiff is not entitled to the protection of the recording act

because it had actual or constructive knowledge of the senior deed of trust, and therefore BANA’s

payment, when it purchased the Property.” (emphasis added)  

First, knowledge of the recorded deed of trust does not matter because the deed of trust was

subordinate to the HOA’s superpriority lien, and “NRS 116.3116(2) gives an HOA a true superpriority

lien, proper foreclosure of which will extinguish a first deed of trust.” SFR Investments Pool 1, LLC v.

U.S. Bank, N.A., 334 P.3d at 419.  
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Second, in footnote 6 at page 13 of its motion, defendant states that NRS Chapter 116 does not

state that “the bank is obligated, or even entitled, to record a release of a lien originally recorded by the

HOA Trustee.”   As set forth at page 12 above, the law of real property set out in Restatement (Third) of

Prop.: Mortgages, § 6.4(f) (1997), expressly provides that “the mortgagee has a duty to provide to the

person performing, within a reasonable time, an appropriate assignment of the mortgage in recordable

form” or that “the person performing may obtain judicial relief ordering the mortgage assigned.”

Defendant also cites the unpublished order in Saticoy Bay LLC Series 2141 Golden Hill v. JPMorgan

Chase Bank, 408 P.3d 558 (Table), 2017 WL 6597154 (Nev. Dec. 22, 2017)(unpublished disposition),

even though the statute provides that the former owners cannot pay the HOA’s superpriority lien, and the

evidence proves that the payments made by the former owners were not applied to pay all of the

assessments for common expenses that fell due during the nine months before the HOA initiated

foreclosure of its assessment lien.

At the bottom of page 13 and top of page 14 of its motion, defendant states that plaintiff cannot

be a bona fide purchaser because it is charged with “constructive notice of any recorded interest in the

real property records – regardless of whether the party searched the real property records.”  Defendant,

however, does not identify any recorded interest in the Property that was superior to the superpriority lien

rights foreclosed by the HOA.

Defendant states that Section 9 in the deed of trust and the PUD Rider provided plaintiff with

notice that defendant could pay HOA dues and assessments, but the evidence proves that the conditional

tender by Miles Bauer was not accepted by the HOA, and defendant did take any action to keep the

rejected tender “good” or record any document stating that the HOA’s rejection of the conditional tender

in any way affected the HOA’s superpriority lien rights.

At page 15 of its motion, defendant states that Exhibits J and K to its motion prove that plaintiff

purchased the Property for “60% of its value.”  Defendant thereby admits that the purchase price was not

“grossly inadequate” as required by the California rule applied by the Nevada Supreme Court in Shadow

Wood and  Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev., Adv.

Op. 91, *2, 405 P.3d 641, 643 (2017).
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 Furthermore, the United States Supreme Court has recognized that equitable relief is not available

when the moving party has an adequate remedy at law and will not suffer irreparable injury if denied

equitable relief.  Morales v. Trans World Airlines, Inc., 504 U.S. 374, 381 (1992).  

This same limitation on the availability of equitable relief  has consistently been applied by the

Nevada Supreme Court since 1868. Las Vegas Valley Water District v. Curtis Park Manor Water Users

Ass’n, 98 Nev. 275, 278, 646 P.2d 549, 551 (1982);  County of Washoe v. City of Reno, 77 Nev. 152,

360 P.2d 602, 604 (1961); State v. Second Judicial District Court, 49 Nev. 145, 241 P. 317, 321-322

(1925); Turley v. Thomas, 31 Nev. 181, 101 P. 568, 574 (1909); Conley v. Chedic, 6 Nev. 222, 224

(1870); Sherman v. Clark, 4 Nev. 138 (1868).  

In County of Washoe v. City of Reno, this Court stated that “our concern is with the existence of

a remedy and not whether it will be unproductive in this particular case, Hughes v. Newcastle Mutual

Insurance Co., 13 U.C.Q.B. (Ont.) 153, or inconvenient, Gulf Research & Development Co. v. Harrison,

9 Cir., 185 F.2d 457, or ineffectual, United States ex rel. Crawford v. Addison, 22 How. 174, 63 U.S. 174,

16 L. Ed. 304.”  360 P.2d at 604.

This established limit on the availability of equitable relief is consistent with the Court’s statement

in Shadow Wood that:

Consideration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property from
being sold to a third party, such as by seeking a temporary restraining order and
preliminary injunction and filing a lis pendens on the property. See NRS 14.010; NRS
40.060. Cf. Barkley’s Appeal. Bentley’s Estate, 2 Monag. 274, 277 (Pa. 1888) (“In the
case before us, we can see no way of giving the petitioner the equitable relief she asks
without doing great injustice to other innocent parties who would not have been in a
position to be injured by such a decree as she asks if she had applied for relief at an earlier
day.”).

366 P.3d at 1115, n. 7.

In Shadow Wood, the Court also stated that Gogo Way’s “putative status as a bona fide purchaser”

had a bearing on the bank’s request for equitable relief and that “[e]quitable relief will not be granted to

the possible detriment of innocent third parties.”  366 P.3d at 1115 (quoting Smith v. United States, 373

F.2d 419, 424 (4th Cir. 1966)).  

Even if defendant could prove that the HOA wrongfully prevented Miles Bauer from paying the
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superpriority lien, defendant’s remedy is to assert a claim for damages against the HOA and its

foreclosure agent and not a claim for equitable relief against the innocent purchaser. Moeller v. Lien, 25

Cal. App. 4th 822, 831-832, 30 Cal. Rptr. 777 (1994).  

CONCLUSION

The HOA’s foreclosure sale extinguished both the defendant’s deed  of trust and its interest in the

Property.   The foreclosure sale is presumed to be valid by statute, the and the recitals in the foreclosure

deed are conclusive proof the HOA’s foreclosure sale complied with all requirements of Nevada law. The

exhibits to this opposition prove that the recitals are true.

Defendant has not produced any evidence proving that plaintiff is not a bona fide purchaser, and

defendant has failed to prove any defect in the sale that could justify setting aside the foreclosure sale. 

Defendant  permitted the HOA foreclosure sale to be completed without objection and without notice of

defendant’s unrecorded claim that the HOA wrongfully prevented Miles Bauer from paying the

superpriority portion of the lien. Plaintiff was entitled to rely on the recorded documents as proof that a

superpriority lien was being foreclosed. 

Accordingly, plaintiff respectfully requests that this Court enter an order denying defendant’s 

motion for summary judgment.

 DATED this 22nd day of  May, 2018

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:   / s / Michael F. Bohn, Esq. /           
      Michael F. Bohn, Esq.
      2260 Corporate Circle, Ste. 480

       Henderson, Nevada 89074
       Attorney for Plaintiff

                                                                              Saticoy Bay LLC Series 34 Innisbrook 
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 22nd  day of  May, 2018, an electronic copy of the

PLAINTIFF’S OPPOSITION TO DEFENDANT THORNBURG MORTGAGE SECURITIES TRUST

2007-3'S MOTION FOR SUMMARY JUDGMENT was served on opposing counsel via the Court’s

electronic service system to the following counsel of record:

Melanie D. Morgan, Esq.
Thera A. Cooper, Esq.
AKERMAN LLP
1635 Village Center Circle Suite 200
Las Vegas, Nevada 89134
Attorneys for Thornburg Mortgage Securities
Trust 2007-3

David R. Koch, Esq.
Steven B. Scow, Esq.
Daniel H. Stewart, Esq.
KOCH & SCOW LLC
11500 S. Eastern Ave., Suite 210
Henderson, NV 89052
Attorneys for counterdefendant/counterclaimant
Red Rock Financial Services

Donald H. Williams, Esq.
Drew Starbuck, Esq.
WILLIAMS & ASSOCIATES
612 South Tenth Street
Las Vegas, NV 89101
Attorney for counterdefendant,
Republic Services, Inc.

Bryan Naddafi, Esq.
OLYMPIC LAW P.C.
292 Francisco St.
Henderson, NV 89014
Attorney for defendants,
Frank and Madeline Timpa

 /s/ Marc Sameroff /                          
An employee of the LAW OFFICES 
OF MICHAEL F. BOHN, ESQ., LTD.
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