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INDEX OF APPENDIX – CHRONOLOGICAL 
 

DATE DOCUMENT VOL PAGE 
11/20/2014 Complaint 1 JA0001-0004 
11/25/2014 Amended Complaint 1 JA0005-0008 
12/30/2014 Affidavit of Service (Frank Timpa) 1 JA0009 

12/30/2014 
Affidavit of Service (Madeline 
Timpa) 

1 
JA0010 

12/30/2014 
Affidavit of Service (Frank Timpa; 
Madeline; Timpa Trust) 

1 
JA0011 

02/02/2015 
Affidavit of Service (Recontrust 
Company) 

1 
JA0012 

02/05/2015 
Affidavit of Service (Thornburg 
Mortgage Securities Trust 2007-3) 

1 
JA0013 

04/10/2015 
Thornburg Mortgage Securities Trust 
2007-3’s Answer and Counter-
Claims 

1 
JA0014-0093 

05/21/2015 

Red Rock Financial Services’ Answer 
to Thornburg Mortgage Securities 
Trust 2007-3 Counterclaim; And Red 
Rock Financial Services’ 
Counterclaim for Interpleader 
(NRCP22) 

1 

JA0094-0108 

06/11/2015 Second Amended Complaint 1 JA109-112 

06/23/2015 
Reply to Counterclaim for 
Interpleader-Republic Services Reply 
to Counterclaim 

1 
JA0113-0115 

06/24/2015 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Red Rock 
Financial Services Counterclaim for 
Interpleader (NRCP 22) 

1 

JA0116-0123 

06/26/2015 
Affidavit of Service (Countrywide 
Home Loans) 

1 
JA0124 

06/26/2015 
Affidavit of Service (Republic 
Services) 

1 
JA0125 

06/26/2015 
Affidavit of Service (Estates at West 
Spanish Trail 

1 
JA0126 
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06/26/2015 
Affidavit of Service (Mortgage 
Electronic Registration System) 

1 
JA0127 

07/27/2015 
Affidavit of Service (Las Vegas 
Valley Water District) 

1 
JA1028 

05/23/2016 
Thornburg Mortgage Securities Trust 
2007-3’s Answer to Second Amended 
Complaint 

1 
JA0129-0138 

02/10/2017 Third Amended Complaint 1 JA0139-0144 

02/24/2017 
Answer to Third Amended Complaint 
(Republic Services) 

1 
JA0145-0148 

03/03/2017 
Red Rock Financial Services’ Answer 
to Plaintiff’s Third Amended 
Complaint 

1 
JA0149-0155 

03/19/2017 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint 

1 

JA0156-0166 

05/30/2017 

Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint and 
Counterclaims 

2 

JA0167-0246 

06/12/2017 

Red Rock Financial Services’ Answer 
to Thornburg Mortgage Securities 
Trust 2007-3 Counterclaim; and Red 
Rock Financial Services’ 
Counterclaim for Interpleader (NRCP 
22) 

2 

JA0247-0259 

07/05/2017 

Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Answer to 
Red Rock Financial Services’ 
Counterclaim 

2 

JA0260-0269 

07/11/2017 
Affidavit of Service (Spanish Trail 
Master Association) 

2 
JA0270 

09/07/2017 
Answer to Thornburg Mortgage 
Securities Trust 2007-3’s 
Counterclaims (Saticoy Bay) 

2 
JA0271-0277 
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05/04/2018 
Motion for Summary Judgment 
(Saticoy Bay) 

3 
JA0278-0477 

05/04/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Motion through Exhibit 
“E” 

4 

JA0478-0613 

05/04/2018 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Exhibits “F”-“L” 

5 
JA0614-0731 

05/14/2018 

Republic Services, INC’s Partial 
Opposition to Plaintiff Saticoy Bay, 
LLC Series 34 Innisbrook’s Motion 
for Summary Judgment 

5 

JA0732-0735 

05/21/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Motion 
through Exhibit “I” 

6 

JA0736-0938 

05/21/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Exhibit “J” 
through Exhibit “M” 

7 

JA0939-0996 

05/22/2018 

Plaintiff’s Opposition to Defendant 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment 

7 

JA0997-1155 

05/22/2018 

Counter-Defendant Spanish Trail 
Master Association’s Opposition to 
Thornburg Mortgage’s Motion for 
Summary Judgment and 
Countermotion for Summary 
Judgment 

8 

JA1156-1196 

05/29/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its Motion 
for Summary Judgment and 
Opposition to Spanish Trails Master 

8 

JA1197-1209 
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Association’s Countermotion for 
Summary Judgment 

05/30/2018 

Red Rock Financial Services’ Joinder 
to Defendant Spanish Trail Master 
Association’s Countermotion for 
Summary Judgment 

8 

JA1210-1212 

05/30/2018 

Republic Services, INC’s Partial 
Opposition to Counterdefendant, 
Spanish Trail Master Association’s 
Countermotion for Summary 
Judgment 

8 

JA1213-1216 

06/04/2018 
Reply in Support of Plaintiff’s 
Motion for Summary Judgment 
(Saticoy Bay) 

8 
JA1217-1248 

06/26/2018 

Counter-Defendant Spanish Trail 
Master Association’s Reply in 
Support of its Countermotion for 
Summary Judgment 

8 

JA1249-1270 

06/27/2018 

Supplement to Plaintiff’s Opposition 
to Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 

JA1271-1275 

06/28/2018 
Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 
JA1276-1304 

06/29/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Reply supporting its Motion 
to Strike Plaintiff’s Supplemental 
Opposition to its Motion for 
Summary Judgment or, In the 
Alternative, Surreply Supporting 
Summary Judgment 

8 

JA1305-1350 

07/02/2018 

Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Reply 
supporting its Motion to Strike 
Plaintiff’s Supplemental Opposition 
to its Motion for Summary Judgment 

8 

JA1351-1358 
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or, In the Alternative, Surreply 
Supporting Summary Judgment 

07/19/2018 
Spanish Trail Master Association’s 
Answer to Saticoy Bay’s Third 
Amended Complaint 

8 
JA1359-1366 

07/19/2018 
Spanish Trail Master Association’s 
Answer to Thornburg Mortgage’s 
Counterclaims 

8 
JA1367-1383 

09/17/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Motion through Exhibit 
“K”) 

9 

JA1384-1602 

09/17/2018 

Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Exhibits “L” and “M”) 

10 

JA1603-1650 

10/02/2018 
Plaintiff’s Opposition to Motion for 
Reconsideration 

10 
JA1651-1690 

10/26/2018 
Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its Motion 
for Reconsideration 

10 
JA1691-1718 

12/03/2018 

Findings of Fact, Conclusions of 
Law, and Order Granting Thornburg 
Mortgage Securities Trust 2007-3’s 
Motion for Summary Judgment 

10 

JA1719-1728 

12/05/2018 

Notice of Entry of Findings of Fact, 
Conclusions of Law, and Order 
Granting Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

10 

JA1729-1742 

01/31/2019 

Madelaine Timpa and Timpa Trust’s 
Verified Answer to Red Rock 
Financial Services’ Counterclaim for 
Interpleader and Madelaine Timpa’s 
Claim to Surplus Funds 

10 

JA1743-1751 
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06/25/2019 
Timpa Trust’s Motion for Summary 
Judgment 

10 
JA1752-1849 

07/09/2019 
Red Rock Financial Services’ 
Limited Response to Timpa Trust’s 
Motion for Summary Judgment 

11 
JA1850-1866 

07/09/2019 

Timpa Trust’s Reply to Red Rock 
Financial Services’ Limited Response 
to Timpa Trust’s Motion for 
Summary Judgment 

11 

JA1867-1870 

07/23/2019 

Timpa Trust’s Opposition to Saticoy 
Bay LLC Series 34 Innisbrook’s 
Motion to Enlarge Time in which to 
File Opposition to Timpa Trust’s 
Motion for Summary Judgment 

11 

JA1871-1885 

07/26/2019 

Opposition to Timpa Trust’s Motion 
for Summary Judgment and Red 
Rock Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 

JA1886-2038 

08/06/2019 

Timpa Trust’s reply to Saticoy Bay 
LLC Series 34 Innisbrook’s 
Opposition to Timpa Trust’s Motion 
for Summary Judgment 

12 

JA2039-2049 

09/11/2019 Order 12 JA2050-2057 
09/11/2019 Notice of Entry of Order 12 JA2058-2068 

09/24/2019 

Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s Summary 
Judgment Order of December 3, 2018 
and (II) The Court’s Order 
Concerning the Distribution of 
Excess Proceeds 

12 

JA2069-2090 

10/02/2019 

Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 

12 

JA2091-2116 
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Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 

10/04/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion for 
Reconsideration 

12 

JA2117-2141 

10/04/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Joinder to 
Plaintiff’s Emergency Motion for 
Stay of Execution Pending the 
Court’s Adjudication of Plaintiff’s 
Pending Motion for Reconsideration 
of the Court’s Excess Proceeds Order 
Pursuant to 62(b)(3)&(4) 

12 

JA 2142-2144 

10/08/2019 

Opposition to Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s Summary 
Judgment Order of December 3, 2018 
and (II) The Court’s Order 
Concerning the Distribution of 
Excess Proceeds 

12 

JA2145-2166 

10/16/2019 

Plaintiff’s Motion to Amend 
Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale 

12 

JA2167-2189 

10/18/2019 

Plaintiff’s Reply to Thornburg 
Mortgage Securities Trust 2007-3’s 
Limited Opposition to Plaintiff’s 
Motion for Reconsideration 

12 

JA2190-2194 

10/25/2019 

Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion to Amend 
Complaint  Pursuant to NRCP 
15(b)(2) and 60(b) 

12 

JA2195-2198 
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10/25/2019 
Plaintiff’s Reply in Support of its 
Motion for Reconsideration 

12 
JA2199-2211 

10/27/2019 

Opposition to Plaintiff’s Motion to 
Amend Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale (Timpa Trust) 

12 

JA2212-2217 

10/28/2019 
Red Rock Financial Services’ 
Opposition to Plaintiff’s Motion to 
Amend Complaint 

12 
JA2218-2224 

11/18/2019 Order 12 JA2225-2227 
11/19/2019 Notice of Entry of Order 12 JA2228-2232 
11/19/2019  Notice of Appeal 12 JA2233-2235 

08/27/2020 
Recorder’s Transcript of Hearing: All 
Pending Motions (07/03/2018) 

13 
JA2236-2316 

10/15/2020 

Recorder’s Transcript of Hearing: 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (11/06/2018) 
 

13 

JA2317-2337 

10/15/2020 
Recorder’s Transcript of Hearing: 
Timpa Trust’s Motion for Summary 
Judgment (08/13/2019) 

13 
JA2338-2343 

10/15/2020 

Recorder’s Transcript of Hearing: 
Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 
(10/10/2019) 

 

JA2344-2364 

10/15/2020 
Recorder’s Transcript of Hearing: All 
Pending Motions (10/29/2019) 

13 
JA2365-2427 
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INDEX OF APPENDIX-ALPHABETICAL 
 

DATE DOCUMENT VOL PAGE 
6/26/2015 Affidavit of Service (Countrywide 

Home Loans) 
1 JA0124 

6/26/2015 Affidavit of Service (Estates at West 
Spanish Trail 

1 JA0126 

12/30/2014 Affidavit of Service (Frank Timpa) 1 JA0009 
12/30/2014 Affidavit of Service (Frank Timpa; 

Madeline; Timpa Trust) 
1 JA0011 

7/27/2015 Affidavit of Service (Las Vegas 
Valley Water District) 

1 JA1028 

12/30/2014 Affidavit of Service (Madeline 
Timpa) 

1 JA0010 

6/26/2015 Affidavit of Service (Mortgage 
Electronic Registration System) 

1 JA0127 

2/2/2015 Affidavit of Service (Recontrust 
Company) 

1 JA0012 

6/26/2015 Affidavit of Service (Republic 
Services) 

1 JA0125 

7/11/2017 Affidavit of Service (Spanish Trail 
Master Association) 

2 JA0270 

2/5/2015 Affidavit of Service (Thornburg 
Mortgage Securities Trust 2007-3) 

1 JA0013 

11/25/2014 Amended Complaint 1 JA0005-0008 
2/24/2017 Answer to Third Amended Complaint 

(Republic Services) 
1 JA0145-0148 

9/7/2017 Answer to Thornburg Mortgage 
Securities Trust 2007-3’s 
Counterclaims (Saticoy Bay) 

2 JA0271-0277 

11/20/2014 Complaint 1 JA0001-0004 
5/22/2018 Counter-Defendant Spanish Trail 

Master Association’s Opposition to 
Thornburg Mortgage’s Motion for 
Summary Judgment and 
Countermotion for Summary 
Judgment 

8 JA1156-1196 
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6/26/2018 Counter-Defendant Spanish Trail 
Master Association’s Reply in 
Support of its Countermotion for 
Summary Judgment 

8 JA1249-1270 

7/5/2017 Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Answer to 
Red Rock Financial Services’ 
Counterclaim 

2 JA0260-0269 

6/28/2018 Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 JA1276-1304 

7/2/2018 Errata to Thornburg Mortgage 
Securities Trust 2007-3’s Reply 
supporting its Motion to Strike 
Plaintiff’s Supplemental Opposition 
to its Motion for Summary Judgment 
or, In the Alternative, Surreply 
Supporting Summary Judgment 

8 JA1351-1358 

12/3/2018 Findings of Fact, Conclusions of 
Law, and Order Granting Thornburg 
Mortgage Securities Trust 2007-3’s 
Motion for Summary Judgment 

10 JA1719-1728 

1/31/2019 Madelaine Timpa and Timpa Trust’s 
Verified Answer to Red Rock 
Financial Services’ Counterclaim for 
Interpleader and Madelaine Timpa’s 
Claim to Surplus Funds 

10 JA1743-1751 

5/4/2018 Motion for Summary Judgment 
(Saticoy Bay) 

3 JA0278-0477 

11/19/2019 Notice of Appeal 12 JA2233-2235 
12/5/2018 Notice of Entry of Findings of Fact, 

Conclusions of Law, and Order 
Granting Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

10 JA1729-1742 

9/11/2019 Notice of Entry of Order 12 JA2058-2068 
11/19/2019 Notice of Entry of Order 12 JA2228-2232 
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10/8/2019 Opposition to Plaintiff’s Motion for 
Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s 
Summary Judgment Order of 
December 3, 2018 and (II) The 
Court’s Order Concerning the 
Distribution of Excess Proceeds 

12 JA2145-2166 

10/27/2019 Opposition to Plaintiff’s Motion to 
Amend Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale (Timpa Trust) 

12 JA2212-2217 

7/26/2019 Opposition to Timpa Trust’s Motion 
for Summary Judgment and Red 
Rock Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 JA1886-2038 

9/11/2019 Order 12 JA2050-2057 
11/18/2019 Order 12 JA2225-2227 
9/24/2019 Plaintiff’s Motion for 

Reconsideration under NRCP 59(e) 
and 60(b) of (I) The Court’s 
Summary Judgment Order of 
December 3, 2018 and (II) The 
Court’s Order Concerning the 
Distribution of Excess Proceeds 

12 JA2069-2090 

10/16/2019 Plaintiff’s Motion to Amend 
Complaint Pursuant to NRCP 
15(b)(2) and 60(b), The Supreme 
Court of Nevada’s Decision in 
Jessup,  and EDCR 2.30 to Set 
Aside/Rescind NRS116 Foreclosure 
Sale 

12 JA2167-2189 

5/22/2018 Plaintiff’s Opposition to Defendant 
Thornburg Mortgage Securities Trust 

7 JA0997-1155 
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2007-3’s Motion for Summary 
Judgment 

10/2/2018 Plaintiff’s Opposition to Motion for 
Reconsideration 

10 JA1651-1690 

10/25/2019 Plaintiff’s Reply in Support of its 
Motion for Reconsideration 

12 JA2199-2211 

10/18/2019 Plaintiff’s Reply to Thornburg 
Mortgage Securities Trust 2007-3’s 
Limited Opposition to Plaintiff’s 
Motion for Reconsideration 

12 JA2190-2194 

10/2/2019 Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 

12 JA2091-2116 

8/27/2020 Recorder’s Transcript of Hearing: All 
Pending Motions (07/03/2018) 

13 JA2236-2316 

10/15/2020 Recorder’s Transcript of Hearing: All 
Pending Motions (10/29/2019) 

13 JA2365-2427 

10/15/2020 Recorder’s Transcript of Hearing: 
Plaintiff's Emergency Motion for a 
Stay of Execution Pending the Court's 
Adjudication of Plaintiff's Pending 
Motion for Reconsideration of the 
Court's Excess Proceeds Order 
Pursuant to NRCP 62(b)(3) & (4) 
(10/10/2019) 

13 JA2344-2364 

10/15/2020 Recorder’s Transcript of Hearing: 
Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (11/06/2018) 

13 JA2317-2337 

10/15/2020 Recorder’s Transcript of Hearing: 
Timpa Trust’s Motion for Summary 
Judgment (08/13/2019) 

13 JA2338-2343 
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3/3/2017 Red Rock Financial Services’ 
Answer to Plaintiff’s Third Amended 
Complaint 

1 JA0149-0155 

6/12/2017 Red Rock Financial Services’ 
Answer to Thornburg Mortgage 
Securities Trust 2007-3 
Counterclaim; and Red Rock 
Financial Services’ Counterclaim for 
Interpleader (NRCP 22) 

2 JA0247-0259 

5/21/2015 Red Rock Financial Services’ 
Answer to Thornburg Mortgage 
Securities Trust 2007-3 
Counterclaim; And Red Rock 
Financial Services’ Counterclaim for 
Interpleader (NRCP22) 

1 JA0094-0108 

5/30/2018 Red Rock Financial Services’ Joinder 
to Defendant Spanish Trail Master 
Association’s Countermotion for 
Summary Judgment 

8 JA1210-1212 

7/9/2019 Red Rock Financial Services’ 
Limited Response to Timpa Trust’s 
Motion for Summary Judgment 

11 JA1850-1866 

10/28/2019 Red Rock Financial Services’ 
Opposition to Plaintiff’s Motion to 
Amend Complaint 

12 JA2218-2224 

6/4/2018 Reply in Support of Plaintiff’s 
Motion for Summary Judgment 
(Saticoy Bay) 

8 JA1217-1248 

6/23/2015 Reply to Counterclaim for 
Interpleader-Republic Services Reply 
to Counterclaim 

1 JA0113-0115 

5/30/2018 Republic Services, INC’s Partial 
Opposition to Counterdefendant, 
Spanish Trail Master Association’s 
Countermotion for Summary 
Judgment 

8 JA1213-1216 
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5/14/2018 Republic Services, INC’s Partial 
Opposition to Plaintiff Saticoy Bay, 
LLC Series 34 Innisbrook’s Motion 
for Summary Judgment 

5 JA0732-0735 

6/11/2015 Second Amended Complaint 1 JA109-112 
7/19/2018 Spanish Trail Master Association’s 

Answer to Saticoy Bay’s Third 
Amended Complaint 

8 JA1359-1366 

7/19/2018 Spanish Trail Master Association’s 
Answer to Thornburg Mortgage’s 
Counterclaims 

8 JA1367-1383 

6/27/2018 Supplement to Plaintiff’s Opposition 
to Defendant Thornburg Mortgage 
Securities Trust 2007-3’s Motion for 
Summary Judgment 

8 JA1271-1275 

2/10/2017 Third Amended Complaint 1 JA0139-0144 
4/10/2015 Thornburg Mortgage Securities Trust 

2007-3’s Answer and Counter-
Claims 

1 JA0014-0093 

6/24/2015 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Red Rock 
Financial Services Counterclaim for 
Interpleader (NRCP 22) 

1 JA0116-0123 

3/19/2017 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint 

1 JA0156-0166 

5/30/2017 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Saticoy Bay LLC 
Series 34 Innisbrook’s Third 
Amended Complaint and 
Counterclaims 

2 JA0167-0246 

5/23/2016 Thornburg Mortgage Securities Trust 
2007-3’s Answer to Second 
Amended Complaint 

1 JA0129-0138 

10/4/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Joinder to 

12 JA 2142-2144 
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Plaintiff’s Emergency Motion for 
Stay of Execution Pending the 
Court’s Adjudication of Plaintiff’s 
Pending Motion for Reconsideration 
of the Court’s Excess Proceeds Order 
Pursuant to 62(b)(3)&(4) 

10/4/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion for 
Reconsideration 

12 JA2117-2141 

10/25/2019 Thornburg Mortgage Securities Trust 
2007-3’s Limited Opposition to 
Plaintiff’s Motion to Amend 
Complaint  Pursuant to NRCP 
15(b)(2) and 60(b) 

12 JA2195-2198 

9/17/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Exhibits “L” and “M”) 

10 JA1603-1650 

9/17/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Reconsideration 
of Order Denying Summary 
Judgment (Motion through Exhibit 
“K”) 

9 JA1384-1602 

5/4/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Exhibits “F”-“L” 

5 JA0614-0731 

5/4/2018 Thornburg Mortgage Securities Trust 
2007-3’s Motion for Summary 
Judgment-Motion through Exhibit 
“E” 

4 JA0478-0613 

5/21/2018 Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Exhibit “J” 
through Exhibit “M” 

7 JA0939-0996 



 
17 

 
 

5/21/2018 Thornburg Mortgage Securities Trust 
2007-3’s Opposition to Saticoy Bay 
LLC’s Series 34 Innisbrook’s Motion 
for Summary Judgment—Motion 
through Exhibit “I” 

6 JA0736-0938 

10/26/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its 
Motion for Reconsideration 

10 JA1691-1718 

5/29/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply Supporting its 
Motion for Summary Judgment and 
Opposition to Spanish Trails Master 
Association’s Countermotion for 
Summary Judgment 

8 JA1197-1209 

6/29/2018 Thornburg Mortgage Securities Trust 
2007-3’s Reply supporting its Motion 
to Strike Plaintiff’s Supplemental 
Opposition to its Motion for 
Summary Judgment or, In the 
Alternative, Surreply Supporting 
Summary Judgment 

8 JA1305-1350 

6/25/2019 Timpa Trust’s Motion for Summary 
Judgment 

10 JA1752-1849 

7/23/2019 Timpa Trust’s Opposition to Saticoy 
Bay LLC Series 34 Innisbrook’s 
Motion to Enlarge Time in which to 
File Opposition to Timpa Trust’s 
Motion for Summary Judgment 

11 JA1871-1885 

7/9/2019 Timpa Trust’s Reply to Red Rock 
Financial Services’ Limited 
Response to Timpa Trust’s Motion 
for Summary Judgment 

11 JA1867-1870 

8/6/2019 Timpa Trust’s reply to Saticoy Bay 
LLC Series 34 Innisbrook’s 
Opposition to Timpa Trust’s Motion 
for Summary Judgment 

12 JA2039-2049 
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DECLARATION OF R. SCOTT DUGAN, SRA 

I, R. Scott Dugan, under penalty of perjury, hereby declare as follows: 

1. I am licensed Certified General Appraiser in the State of Nevada. 

2. I am over 18 years of age, of sound mind, and capable of making this declaration. 

3. The statements in this declaration are true and correct and made on the basis of my 

personal knowledge.  

4. I have been retained as an expert to testify in the matter of Saticoy Bay LLC Series 34 

Innisbrook, Plaintiff(s) vs. Thornburg Mortgage Securities Trust 2007-3, Defendant(s) filed in the 

Eighth Judicial District Court, District of Clark County, Nevada, Case No. A-14-710161-C. 

5. I am a licensed Nevada Appraiser and Senior Managing Director of R. Scott Dugan 

Appraisal Company, Inc. 

6. I have conducted a retroactive appraisal analysis of the property located at 34 

Innisbrook Ave, Las Vegas, NV 89113.  The conclusions I reached are fully expressed in the Summary 

Appraisal Report, a true and correct copy of which is attached hereto as Exhibit 1.  

7. All opinions, analysis, and conclusions expressed in my report fully comply with the 

Uniform Standard of Professional Appraisal Practice promulgated by the Appraisal Standards Board 

and of the Appraisal Foundation and the reporting requirements of the Appraisal Institute. 

8. That I declare the opinions, analysis and conclusions are expressed in my report, 

attached hereto as Exhibit 1, are true and correct. 

9. That I incorporate into this Declaration my report in its entirety. 

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this 19th day of April, 2018. 

____________________________ 
R. Scott Dugan 
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OPPS
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com 
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Ste. 480
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff/counterdefendant
Saticoy Bay LLC Series 34 Innisbrook

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 34
INNISBROOK,

                       Plaintiff,
vs.

THORNBURG MORTGAGE SECURITIES
TRUST 2007-3; FRANK TIMPA and
MADELAINE TIMPA, individually and as
trustees of the TIMPA TRUST,

Defendants.
_______________________________________

THORNBURG MORTGAGE SECURITIES
TRUST 2007-3,

Counterclaimant,
vs. 

SATICOY BAY LLC SERIES 34 INNISBROOK,
a Nevada Limited-liability company; SPANISH
TRAIL MASTER ASSOCIATION, a Nevada
Non-Profit Corporation; RED ROCK
FINANCIAL SERVICES, LLC, an unknown
entity; FRANK TIMPA, an individual; DOES I
through X; and ROE CORPORATIONS I through
X, inclusive,

Counter-defendants.
_______________________________________
And All related claims

 CASE NO.:  A-14-710161-C
 DEPT NO.:  XXVI

PLAINTIFF’S OPPOSITION TO MOTION
FOR RECONSIDERATION

1

Case Number: A-14-710161-C

Electronically Filed
10/2/2018 4:59 PM
Steven D. Grierson
CLERK OF THE COURT
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Plaintiff/Counterdefendant Saticoy Bay LLC Series 34 Innisbrook (hereinafter “plaintiff”), by and

through its attorneys, the Law Offices of Michael F. Bohn, Esq. , Ltd., opposes the defendants motion for

reconsideration as follows.

FACTS    

This is the case where the plaintiff purchased the property at foreclosure sale shortly after the

decision in SFR Investments Pool 1, LLC v. U.S. Bank N.A. 130 Nev. Adv. Op 75, 334 P.3d 408 (2014)

was issued. The purchase date was November 7, 2014, and the price paid was $1,201,000.00.  A copy of

the foreclosure deed is attached as Exhibit 1.

As this case is unique because of the dollar amount involved, the motion for reconsideration

should be denied, and the case should proceed to trial. 

POINTS AND AUTHORITIES

A.  A.   The Shadow Wood factors

The Nevada Supreme Court, in the case of Shadow Wood Homeownwers Association v. New

York Community Bank, 132 Nev. Adv. Op 5, 366 P.3d 1105 (2016), named 4 factors to be considered

by the court in determining an equitable challenge to a foreclosure sale. Those four factors are:

1. The price paid;

2.  The presence of fraud, oppression or unfairness;

3.  The failure of the complaining party to act to protect its interest prior to the sale;

4.  The interests of a bona fide purchaser

It is respectfully submitted that because of the dollar amount involved, the number of parties, and

the issues, for this court to properly evaluate the equities, this case should proceed to trial to develop all

the facts and evidence.  

B.  General principles of law and equity apply to sales under NRS Chapter 116

NRS 116.1108 provides:

Supplemental general principles of law applicable.  The principles of law and equity,
including the law of corporations and any other form of organization authorized by law
of this State, the law of unincorporated associations, the law of real property, and the
law relative to capacity to contract, principal and agent, eminent domain, estoppel, fraud,
misrepresentation, duress, coercion, mistake, receivership, substantial performance, or

2
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other validating or invalidating cause supplement the provisions of this chapter, except
to the extent inconsistent with this chapter.

(Emphasis added)

The principles of equity and real property are applicable to this foreclosure sale, and preclude

relief to the bank.

C.  Equitable relief is not available because the bank was on notice of the sale and failed to take any
steps to protect its interests.

The Nevada Supreme Court has NEVER decided a reported case in which  equitable remedy was

not available because of the inaction of the mortgage holder.  The Shadow Wood case, however,

discusses the issue in detail.  The court noted that equitable relief is not available to a party that was on

notice but failed to act.  Footnote 7 to the decision states:

Consideration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property from
being sold to a third party, such as by seeking a temporary restraining order and
preliminary injunction and filing a lis pendens on the property. See NRS 14.010; NRS
40.060. Cf. Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277 (Pa.1888) (“In the case
before us, we can see no way of giving the petitioner the equitable relief she asks
without doing great injustice to other innocent parties who would not have been in
a position to be injured by such a decree as she asks if she had applied for relief at
an earlier day.”). 

(Emphasis added)

The Shadow Wood court also cited the case of Nussbaumer v. Superior Court in & for Yuma City,

107 Ariz. 504, 489 P.2d 843, 846 (Ariz. 1971) “Where the complaining party has access to all the facts

surrounding the questioned transaction and merely makes a mistake as to the legal consequences of his

act, equity should normally not interfere, especially where the rights of third parties might be prejudiced

thereby,” 

Also in Shadow Wood, the court cited several cases refusing to grant equitable relief where the

rights of third persons are affected, invoking the bona fide purchaser doctrine.

When sitting in equity, however, courts must consider the entirety of the circumstances
that bear upon the equities....
This includes considering the status and actions of all parties involved, including whether
an innocent party may be harmed by granting the desired relief.7 Smith v. United States,
373 F.2d 419, 424 (4th Cir.1966) (“Equitable relief will not be granted to the possible
detriment of innocent third parties.”); see also In re Vlasek, 325 F.3d 955, 963 (7th
Cir.2003) (“[I]t is an age-old principle that in formulating equitable relief a court must

3
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consider the effects of the relief on innocent third parties.”); Riganti v. McElhinney, 248
Cal.App.2d 116, 56 Cal.Rptr. 195, 199 (Ct.App.1967) (“[E]quitable relief should not be
granted where it would work a gross injustice upon innocent third parties.”).

The bank received the foreclosure notices and failed to act, and the property was acquired by a

third party.  The bank is not entitled to equitable relief.

The recent case of Bank of America, N.A. v. SFR Investments Pool 1, 134 Nev. Adv. Op. 72  

(2018) did not discuss the availability of equitable relief in a foreclosure sale. The court in the case did

note that the bona fide purchaser doctrine was not applicable.  However, the standard for equitable relief

is simply an innocent third party, not a bona fide purchaser.

D. Equitable relief is not available because there is an adequate remedy at law 

The common law rule is that there is no equity jurisdiction when a party has available to itself an

adequate remedy at law.  See Las Vegas Valley Water District v. Curtis Park Manor Water Users

Association, 98 Nev. 275, 646 P.2d 549 (1982) “The district court was without authority to grant

equitable relief since an adequate remedy exists at law.”

In Washoe County v. City of Reno 77 Nev. 152, 360 P.2d 602 (1961), the court held that the fact

that the judgment may not be collectable is not an issue to be considered.  The court stated:

During oral argument, counsel for respondents suggested that an action at law would not
be adequate because it could not be enforced by a writ of execution against a county fund.
Whether this be true or not, it is hardly to be supposed that an execution would be
necessary in the event a judgment at law were obtained against the county in this type of
case any more than a contempt proceeding would be required in the event a peremptory
writ of mandamus were issued. In answer to this suggestion however it is necessary to
say only that our concern is with the existence of a remedy and not whether it will
be unproductive in this particular case, Hughes v. Newcastle Mutual Insurance Co., 13
U.C.Q.B. (Ont.) 153, or inconvenient, Gulf Research & Development Co. v. Harrison, 9
Cir., 185 F.2d 457, or ineffectual, United States ex rel. Crawford v. Addison, 22 How.
174, 63 U.S. 174, 16 L.Ed. 304.

In Stewart v. Manget, 132 Fla. 498, 181 So. 370, in affirming an order dismissing a bill
in equity on the ground that the plaintiff had an adequate remedy at law, the Florida
Supreme Court cited with approval the following language from Tampa & G. C. R. Co.
v. Mulhern, 73 Fla. 146, 74 So. 297, 299:

‘The inadequacy of a remedy at law to produce money is not the test of the
applicability of the rule. All remedies, whether at law or in equity,
frequently fail to do that; and to make that the test of equity
jurisdiction would be substituting the result of a proceeding for the
proceeding which is invoked to produce the result. The true test is,
could a judgment be obtained in a proceeding at law, and not, would

4
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the judgment procure pecuniary compensation.’

(Emphasis added)

In the case of  Moeller v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr.  2d 777 (1994), the respondent

allowed a trustee’s sale to go forward even though it had available cash deposits to pay off the loan.  Id.

at 828.  The trial court set aside the sale because “[t]he value of the property was four times the amount

of the debt/sales price.”  Id. at 829.  The Court of Appeals reversed the trial court’s order and stated:

Thus as a general rule, a trustor has no right to set aside a trustee’s deed as against
a bona fide purchaser for value by attacking the validity of the sale.  (Homestead
Savings v. Damiento, supra, 230 Cal. App. 3d at p. 436.)  The conclusive presumption
precludes an attack by the trustor on a trustee’s sale to a bona fide purchaser even though
there may have been a failure to comply with some required procedure which
deprived the trustor of his right of reinstatement or redemption. (4 Miller & Starr,
supra, § 9:141, p. 463; cf. Homestead v. Damiento, supra, 230 Cal. App. 3d at p. 436.) 
The conclusive presumption precludes an attack by the trustor on the trustee’s sale to a
bona fide purchaser even where the trustee wrongfully rejected a proper  tender of
reinstatement by the trustor.  Where the trustor is precluded from suing to set aside
the foreclosure sale, the trustor may recover damages from the trustee.  (Munger v.
Moore (1970) 11 Cal. App. 3d 1, 9, 11 [89 Cal. Rptr. 323].)

Id. at 831-832. (Emphasis added)

Under the Shadow Wood factors, the defendant bank’s remedy is against the foreclosure agent.

The Restatement (Third) of Prop.: Mortgages § 8.3, Comment (b) recognizes that where the

property has been purchased by a bona fide purchaser, “the real estate is unavailable” and that “price

inadequacy” may be raised in a suit against the foreclosing mortgagee for damages, stating:

On the other hand, where foreclosure is by power of sale, judicial confirmation of the sale
is usually not required and the issue of price inadequacy will therefore arise only if the
party attacking the sale files an independent judicial action.  Typically this will be an
action to set aside the sale; it may be brought by the mortgagor, junior lienholders, or the
holders of other junior interests who are prejudiced by the sale.  If the real estate is
unavailable because title has been acquired by a bona fide purchaser, the issues of
price inadequacy may be raised by the mortgagor or a junior interest holder in a suit
against the foreclosing mortgagee for damages for wrongful foreclosure.  This latter
remedy, however, is not available based on gross price inadequacy alone.  In addition,
the mortgagee must be responsible for a defect in the foreclosure process of the type
described in Comment c of this section. (emphasis added)

Shadow Wood, consistent with this stated:

“The decisions are uniform that the bona fide purchaser of a legal title is not affected by
any latent equity founded either on a trust, [e]ncumbrance, or otherwise, of which he has
no notice, actual or constructive.” citing Moore v. De Bernardi, 47 Nev. 33, 54, 220 P.
544, 547 (1923)

5
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There is no defect with the sales process.  If there was a defect, and the purchaser is a bona fide

purchaser, the sale cannot be set aside.  The bank, however, is not without a remedy, providing, of course,

that there was a prejudicial defect with the sale (which has not been shown here).  It has an claim for

money damages against the HOA for any defect in the sale process.

E. The recent case law is distinguishable.

On September 13, 2018, the Nevada Supreme Court, en banc, entered a published decision

involving the issue of tender in the case of Bank of America v. SFR Investments Pool 1 134 Nev. Adv.

Op. 72 (2018).  It is respectfully submitted that the decision is erroneous and distinguishable from the

present case for the reasons set forth herein.

1. The tender of the super priority lien by one who is not primarily responsible does not discharge

the lien, but assigns the lien under the theory of subrogation to the party making the payment.

2.  There are multiple conditions contained in the letter accompanying the tender.  The new case

only discussed one condition.

3.  A good faith rejection of the tender does not discharge or assign the lien.

Defendant Saticoy Bay now discusses each of these issues herein.

1.  Payment creates an assignment, not a discharge of the lien.

The initial flaw with the court’s assessment of the issue is that there is a legal distinction between

payment of a lien by the party that is primarily responsible for the debt, and someone who is not primarily

liable for the debt.  

The rules regarding payment by a party not primarily liable are  discussed in the Restatement

(Third) of Prop.: Mortgages §6.4  as follows:

§ 6.4 Redemption from Mortgage by Performance or Tender
. . .
(e) A performance in full of the obligation secured by a mortgage, or a performance

that is accepted by the mortgagee in lieu of payment in full, by one who holds an
interest in the real estate subordinate to the mortgage but is not primarily
responsible for performance, does not extinguish the mortgage, but redeems
the interest of the person performing from the mortgage and entitles the person
performing to subrogation to the mortgage under the principles of §7.6.  Such
performance may not be made until the obligation secured by the mortgage is due,
but may be made at or after the time the obligation is due but prior to foreclosure.

6
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(f) Upon receipt of performance as provided in Subsection (e), the mortgagee has a
duty to provide to the person performing, within a reasonable time, an appropriate
assignment of the mortgage in recordable form.  If the mortgagee fails to do so
upon reasonable request, the person performing may obtain judicial relief ordering
the mortgage assigned and, unless the mortgagee acted in good faith in rejecting
the request, awarding against the mortgagee any damages resulting from the delay.

(g) An unconditional tender of performance in full by a person described in
Subsection (e), even if rejected by the mortgagee, if kept good has the effect of
performance under Subsections (e) and (f) above. (emphasis added)

At the threat of foreclosure by a senior lien, a junior lienor is entitled, even without express

contractual authority, to reinstate the loan by making a payment sufficient to cure the default or to pay

off the senior lien and become subrogated to the rights of the senior lienholder as against the owner of

the property. See Restatement (Third) of Prop.: Mortgages §7.6; American Sterling Bank v. Johnny

Management LV, Inc., 126 Nev. 423, 245 P.3d 535 (2010); Houston v. Bank of America 119 Nev. 485,

78 P.3d 71 (2003). 

The Restatement (Third)  of Prop.: Mortgages §6.4 , comment a, explains the distinction between

payment or tender by someone primarily liable for the debt, and payment or tender by a party seeking to

protect its interest in the property.  It states in part:

Equitable redemption is ultimately accomplished by performance in full of the obligation
secured by the mortgage.  However, redemption has two quite distinct results,
depending on whether the performance is made by a person who is primarily
responsible for payment of the mortgage obligation, or by someone else who holds
an interest in the land subordinate to the mortgage.  In the first of these situations, the
mortgage is simply extinguished, as provided in Subsection (a) of this section.  In the
second, the mortgage is not extinguished, but by virtue of Subsection (e) is assigned
by operation of law to the payor under the doctrine of subrogation; see §7.6. 
Subrogation does not occur in the first situation, since one who is primarily responsible
for payment of a debt cannot have subrogation by performing that duty; see §7.6,
Comment b. (emphasis added)

The court in American Sterling Bank stated:

The practical effect of equitable subrogation is a revival of the discharged lien and
underlying obligation and assignment to the payor or subrogee, permitting the subrogee
to enforce the seniority of the satisfied lien against junior lienors. Restatement (Third) of
Prop.: Mortgages § 7.6 cmt. a (1997); Land Title Ins. Cor. v. Ameriquest Mor. Co., 207
P.3d 141, 144–45 (Colo.2009).

Similarly, Comment g to §6.4 of the Restatement further explains:

7
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The second distinction, mentioned above, is that redemption by a person who is not
primarily responsible for payment of the debt does not extinguish the mortgage, but
rather assigns both the mortgage and the debt to the payor by operation of law
under the doctrine of subrogation; See §7.6  (emphasis added)

 Paragraph F on page 2 of 2 of the  Planned Unit Development Rider to the deed of trust states:

If Borrower does not pay PUD dues and assessments when due, then Lender may pay
them.  Any amounts disbursed by Lender under this paragraph F shall become additional
debt of Borrower secured by the Security Instrument.  Unless Borrower and Lender agree
to other terms of payment, these amounts shall bear interest from the date of disbursement
at the Note rate and shall be payable, with interest, upon notice from Lender to Borrower
requesting payment.

This language is consistent with Restatement (Third)  of Prop.: Mortgages §6.4(e) and (f) that treat

any payment offered by plaintiff as an assignment.

Comment d to this section of the Restatement notes that something needs to be recorded to clear

the public record stating:

The rule extinguishing the mortgage when a tender is rejected has only limited
modern significance.  The reason is that mortgages are virtually always recorded, and the
payor derives little benefit, merely from the theoretical extinction of the mortgage
if it is in fact still present, and apparently undischarged in the public records. . . .

This is clearly because the purpose of the recording statutes is to impart notice to subsequent

purchasers.  SFR Investments Pool 1 v. First Horizon Home Loans 134 Nev. Adv. Op.  4, 409 P.3d 891

(2018); State Department of Taxation v. Kawahara 131 Nev. Adv. Op 42, 351 P.3d 746 (2015); All

American Van and Storage v. DeLuca Realty, 95 Nev. 253, 592 P.2d 951 (1979); Allison Steel Mfg. Co.

v. Bentonite 86 Nev. 494, 471 P.2d 666 (1970).

2.  There are multiple conditions and falsehoods contained in the letter accompanying the
check

In the recent Bank of America v. SFR case, the Nevada Supreme Court stated regarding conditions

with a tender:

In addition to payment in full, valid tender must be unconditional, or with
conditions on which the tendering party has a right to insist. 74 Am. Jur. 2d Tender
§ 22 (2012). “The only legal conditions which may be attached to a valid tender are either
a receipt for full payment or a surrender of the obligation.” Heath v. L.E. Schwartz &
Sons, Inc., 203 Ga.App. 91, 416 S.E.2d 113, 114-15 (1992); see also Stockton Theatres,
Inc. v. Palermo, 179 Cal.App.2d 323, 3 Cal.Rptr. 767, 768 (1960) (tender of entire
judgment with request for satisfaction of judgment was not conditional); cf. Steward v.
Yoder, 86 Ill.App.3d 223, 41 Ill.Dec. 709, 408 N.E.2d 55, 57 (1980) (concluding tender
with request for accord and satisfaction was conditional, but not unreasonable).

8
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The only “condition” discussed by the Supreme Court in the recent case was for satisfaction of

the super priority portion of the lien.  However, there are other conditions and false statements in the form

letter  which were not discussed in the published case.

A copy of the tender letter is attached as Exhibit 2.  A copy of the letter from Red Rock,

explaining its rejection is attached as Exhibit 3.  

 The February 9, 2012 tender letter contains include false statements of facts  regarding the extent

of the super priority lien, the finality of the bank’s obligations on the property, and falsely states that

payment is by cashiers check when in fact it is by trust account check. The letter states in relevant part:

NRS 116.3116 governs liens against units for assessments.  Pursuant to NRS 16.3116:

The association has a lien on a unit for:
. . .
any penalties, fees, charges, late charges, fines and interest charge pursuant to
paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are enforceable as
assessments under this section.

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j)
through (n) of this Statute clearly provide that such a lien is JUNIOR to first deeds of trust
to the extent the lien is for fees and charges imposed for collection and/or attorneys fees,
collection costs, late fees, service charges and interest....

This explanation is a false definition of the super priority lien, because subsection (m) of NRS

116.3102  because this section permits the HOA to impose fines for abatement liens as provided in NRS

116.310312.  The abatement lien also has super priority status.  This statute provides in part:

7.  Except as otherwise provided in this subsection, a lien described in subsection 5 is
prior and superior to all liens, claims, encumbrances and titles other than the liens
described in paragraphs (a) and (c) of subsection 2 of NRS 116.3116. If the federal
regulations of the Federal Home Loan Mortgage Corporation or the Federal National
Mortgage Association require a shorter period of priority for the lien, the period during
which the lien is prior and superior to other security interests shall be determined in
accordance with those federal regulations. Notwithstanding the federal regulations, the
period of priority of the lien must not be less than the 6 months immediately preceding the
institution of an action to enforce the lien. (emphasis added)

The letter also omits the abatement lien language in NRS 116.3116(2)(c) in the next paragraph

of the letter.  One of the “facts” contained in the letter was the inclusion of the following statutory

language:

The lien is also prior to all security interests described in paragraph (b) to the extent of the

9
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assessments for common expenses...which would have become due in the absence of
acceleration during the 9 months immediately preceding institution of an action to enforce
the lien.

The complete section from the statute reads:

The lien is also prior to all security interests described in paragraph (b) to the extent of
any charges incurred by the association on a unit pursuant to NRS 116.310312 and
to the extent of the assessments for common expenses based on the periodic budget
adopted by the association pursuant to NRS 116.3115 which would have become due
in the absence of acceleration during the 9 months immediately preceding institution of
an action to enforce the lien, ....

The statute at the relevant time clearly included any expenses incurred pursuant to NRS

116.310312 related to nuisance and abatement cost, which the Miles Bauer letter appears to have

intentionally omitted.  The language in the letter misquotes the statute and leaves out the abatement

language without indicating that the language had been deleted, and then demands that the HOA accept

the check as an unconditional acceptance of the “facts” stated in the letter.

The second to last sentence in the letter states:

This is a non-negotiable amount and any endorsement of said cashier’s check on your part,
whether express or implied, will be strictly construed as an unconditional acceptance
on your part of the facts stated herein and express agreement that BANA’s financial
obligations toward the HOA in regards to the real property located at 4039 Meadow
Foxtail Drive have now been “paid in full.” (emphasis added)

The letter makes the demand that the facts stated in the letter are true, when clearly they are not. 

Regardless of whether abatement charges were actually incurred, there is no right to demand acceptance

of statements which are false, incomplete and inaccurate, especially when there have been hundreds if

not thousands of  ongoing tenders from Miles Bauer to the same collection companies.

Additionally, the letter demands that BANA’s financial obligations are “paid in full” when in law

and in fact, such obligation has not been paid in full.  In the case of Property Plus Investments v.

Mortgage Electronic Registration Systems 133 Nev. Adv. Op. 62, 401 P.3d 728 (2017) ruled that an HOA

can assert a super priority lien on an annual basis.  The court stated:

We agree with the analysis set forth in JPMorgan and conclude that NRS 116.3116 does
not limit an HOA to one lien enforcement action or one superpriority lien per property
forever. To hold otherwise “would be contrary to the purposes of Nevada's HOA lien
statute, one of which is to encourage the collection of needed HOA funds and avoid
adverse impacts on other residents.” Id. (citing SFR Invs. Pool 1, 130 Nev. ––––, 334 P.3d
at 417).

10
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Additionally, because the bank has a deed of trust on the property, it could conceivably foreclose

on the property and become the owner of the property.  Once it becomes owner of the property it would

be responsible for the periodic assessments as owner.  The bank could use the language in the letter as

grounds to not pay the periodic assessments.

The condition contained in the Miles Bauer letter that “BANA’s financial obligations toward the

HOA in regards to the real property located at 4039 Meadow Foxtail Drive have now been ‘paid in full.’”

is clearly erroneous, and requires a condition that the bank was not permitted to make.  

The other false statement contained in the letter is that payment is being made by cashier’s check,

when the check is clearly a trust account check.  

In two recent unpublished orders in Bank of America, N.A. v. SFR Investments Pool 1, LLC, No.

69323, 420 P.3d 559 (Table) (Nev. June 15, 2018) (unpublished disposition), and The Bank of New York

Mellon  v. SFR Investments Pool 1, LLC, No. 68165 (Nev. June 15, 2018) (unpublished disposition), the

Nevada Supreme Court stated that  a payment must actually be submitted to make a tender valid.  In this

case, because no payment was actually submitted, plaintiff did not make a valid tender of any amount to

pay the HOA’s superpriority lien.

Both of the recent unpublished orders cite Southfork Investment Group, Inc. v. Williams, 706 So.

2d 75 (Fla. Dist. Ct. App. 1998), where the court stated: “To make an effective tender, the debtor must

actually attempt to pay the sums due; mere offers to pay, or declarations that the debtor is willing to pay,

are not enough.” Id. at 79. 

Both of the unpublished orders also cite Graff v. Burnett, 414 N.W.2d 271 (Neb. 1987), where

the Nebraska Supreme Court stated:

One claiming an adequate and proper tender of payment has the burden to prove both the
offer to pay and the present ability of immediate performance at the time of the
tender. Cf. Hanson v. Duffy, 106 Ill.App.3d 727, 62 Ill.Dec. 401, 435 N.E.2d 1373
(1982).

The court in Graff also stated:

While the record does not reflect that Burnett actually wrote his check for payment and
then delivered or offered to deliver that check to the Graffs, existence of such check is not
necessary for resolution of the basic issue involved in this case. An additional absence
in the record is more important and crucial in Burnett's appeal, namely, the absence

11
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of any evidence that Burnett, when he offered to pay by check, had sufficient funds
on deposit at the bank on which such check would have been drawn. Although
Burnett acknowledged that he would have to “run home and stop payment” of a check
given to pay for the entire account at Graffs' farm, Burnett offered no evidence that he had
sufficient funds deposited in his checking account to cover the check he would have
delivered to Graffs. As a consequence of such absent evidence, Burnett failed in his
burden to show that he had the present ability of immediate performance, an element
required for an effective tender, when the claimed tender was made. See, Mr. U Inc. v.
Mobil Oil Corp., supra; Caha v. Nelson, supra. Without tender of payment, Burnett did
not satisfy the obligation underlying the liens on the horses, and Graffs' liens subsisted for
disposition by the district court. Burnett's first assignment of error has no merit.

The letter from the plaintiff contains a blatant falsehood that the accompanying check was a

cashier’s check, when in fact it was a trust account check.  This raises a new issue for the plaintiff which

the plaintiff needs to prove because plaintiff here has failed to provide evidence that there were sufficient

funds in the trust account to cover the check which was submitted.  Consequently, the plaintiff made an

invalid tender.

3.  Good faith rejection of the tender

Red Rock Financial issued a letter to Miles Bauer when correspondence began. The letter

constitutes a good faith rejection of any tender.  Any such explanation was absent in the recent published

decision.

Rejection of tender does not release the lien if the creditor has a good faith belief that more is 

owed than what is offered.

In Hohn v. Morrison, 870 P.2d 513, 517-518 (Colo. App. 1993), the court stated:
Although this is an issue of first impression in Colorado, other jurisdictions which have
adopted the lien theory of real estate mortgages have also adopted the rule that an
unconditional tender of the amount due by the debtor releases the lien of the mortgage
unless the creditor establishes a justifiable and good faith reason for the rejection of
the tender.  Moore v. Norman, 43 Minn. 428, 45 N.W. 857 (1890); Renard v. Clink, 91
Mich. 1, 51 N.W. 692 (1892); Easton v. Littooy, 91 Wash. 648, 158 P.531 (1916) (tender
of the full amount due operates to discharge the lien of the mortgage if the tender is
refused without adequate excuse.)  Under this rule, although the underlying debt
remains enforceable, the lien of the mortgage is discharged.  See Easton v. Littooy, supra;
Security State Bank v. Waterloo Lodge No. 102, 85 Neb. 255, 122 N.W. 992 (1909)
(emphasis added)

In First Nat. Bank of Davis v. Britton, 94 P.2d 896, 898 (Okla. 1939), the Oklahoma Supreme

Court stated:

“To constitute a sufficient tender, it must be unconditional.  Where a larger sum than that
tendered is in good faith claimed to be due, the tender is ineffectual as such if its

12
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acceptance involves the admission that no more is due.” (Emphasis ours.)  A number of
other authorities were cited in the Bly case establishing the general recognition of the rule. 
More recently this rule was reiterated with specific allusion to attorneys’ fees in the
annotation in 93 A.L.R. 73, where it is stated:  “And refusal by the mortgagee to accept
a tender upon the ground that it does not include attorneys’ fees may prevent the tender
from operating as a discharge of the mortgage lien when made in good faith, even though,
as a matter of law, the mortgagee was not entitled to the fees.” 

In Smith v. School Dist. No. 64 Marion County, 131 P. 557, 558 (Kan. 1913), the Kansas

Supreme Court stated:

A conditional tender is not valid.  Where it appears that a larger sum than that tendered
is claimed to be due, the offer is not effectual as a tender if coupled with such conditions
that acceptance of it as tendered involves an admission on the part of the person accepting
it that no more is due.  Moore v. Norman, 52 Minn. 83, 53 N.W. 809, 18 L.R.A. 359, 38
Am. St. Rep. 526, and not page 529; 38 Cyc. 152, and cases cited in note 152, 153.

In Hilmes v. Moon, 11 P.2d 253, 260 (Wash. 1932), the Washington Supreme Court stated:
In order to discharge the lien of the mortgage, the proof must be clear that the refusal was
palpably unreasonable, absolute, arbitrary, and unaccompanied by any bona fide, though
mistaken, claim of right. 

Based upon the state of the law when plaintiff made its tender, it was appropriate for the HOA

and its foreclosure agent to believe that the HOA’s superpriority lien was not limited to the nine months

of assessments.

The  Advisory Opinion No. 2010-01 issued by the Commission for Common-Interest

Communities and Condominium Hotels (“CCICCH”) sets forth the opinion that an HOA may collect

several fees and costs, including “the ‘costs of collecting’ authorized by NRS 116.310313.  A copy of that

opinion is attached as Exhibit 4.   

Furthermore, effective on May 5, 2011, the CCICCH adopted NAC 116.470 in order to set limits

on the costs assessed in connection with a notice of delinquent assessment.  NAC 116.470(4)(b) allowed

the HOA to include “[r]easonable attorney’s fees and actual costs, without any increase or markup,

incurred by the association for any legal services which do not include an activity described in subsection

2.”  

The Nevada Supreme Court stated in State Dep’t of Business & Industry, Financial Institutions

Div’n v. Nevada Ass’n Services, Inc., 128 Nev. Adv. Op. 54, 294 P.3d 1223, 1227-1228 (2012): “We

therefore determine that the plain language of the statute requires that the CCICCH and the Real Estate

13
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Division, and no other commission or division, interpret NRS Chapter 116.”  Thus, on the date of the

foreclosure agent’s letter, the foreclosure agent had every reason to rely upon the CCICCH opinion.  

The decision in Horizons at Seven Hills v. Ikon Holdings, 132 Nev. Adv. Op. 35, 373 P.3d 66

(2016), cannot be used as a basis to refute the HOA’s good faith belief because that opinion was not

issued until April 28, 2016, several years after the tender in this matter.  Thus, the HOA could not rely

on that decision in making its determination regarding the tender. 

F.  This court should consider the time between the rejected tender, the decision on the SFR case,
and the sale date

One of the unique issues in this case is that it is a sale that occurred AFTER the decision in SFR

Investments Pool 1, LLC v. U.S. Bank N.A. 130 Nev. Adv. Op 75, 334 P.3d 408 (2014) was issued on

September 18, 2014.  The letter and check were sent out on February 9, 2012, and over 18 months elapsed

between the rejection and the sale. In between, the SFR decision was issued, and the bank knew what the

law was at that time. This should be considered by the court in determining equitable relief.

CONCLUSION

This case is too unique not to be brought to trial.  There are issues to be determined at trial, and

this case is unique to be disposed of on summary judgment.  The recent case law is not dispositive as to

the issues raised by the plaintiff in this case.  The case should be ordered to proceed to trial.

DATED this 2nd day of  October, 2018

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:   / s / Michael F. Bohn, Esq. /           
      Michael F. Bohn, Esq.
      2260 Corporate Circle, Ste. 480

       Henderson, Nevada 89074
       Attorney for Plaintiff

                                                                              Saticoy Bay LLC Series 34 Innisbrook 
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 2nd  day of  October, 2018, an electronic copy of the

PLAINTIFF’S OPPOSITION TO MOTION FOR RECONSIDERATION was served on opposing

counsel via the Court’s electronic service system to the following counsel of record:

Melanie D. Morgan, Esq.
Thera A. Cooper, Esq.
AKERMAN LLP
1635 Village Center Circle Suite 200
Las Vegas, Nevada 89134
Attorneys for Thornburg Mortgage Securities
Trust 2007-3

David R. Koch, Esq.
Steven B. Scow, Esq.
Daniel H. Stewart, Esq.
KOCH & SCOW LLC
11500 S. Eastern Ave., Suite 210
Henderson, NV 89052
Attorneys for counterdefendant/counterclaimant
Red Rock Financial Services

Bryan Naddafi, Esq.
OLYMPIC LAW P.C.
292 Francisco St.
Henderson, NV 89014
Attorney for defendants,
Frank and Madeline Timpa

 /s/ Marc Sameroff /                          
An employee of the LAW OFFICES 
OF MICHAEL F. BOHN, ESQ., LTD.

15

JA1665



EXHIBIT 1 
 

 
 

 

 

 

EXHIBIT 1 

JA1666



 Description: Clark,NV Document-Year.Date.DocID 2014.1110.2475 Page: 1 of 3
 Order: 34 Innisbrook Avenue Comment: 

JA1667



 Description: Clark,NV Document-Year.Date.DocID 2014.1110.2475 Page: 2 of 3
 Order: 34 Innisbrook Avenue Comment: 

JA1668



 Description: Clark,NV Document-Year.Date.DocID 2014.1110.2475 Page: 3 of 3
 Order: 34 Innisbrook Avenue Comment: 

JA1669



EXHIBIT 2 
 

 
 

 

 

 

EXHIBIT 2 

JA1670



JA1671



JA1672



JA1673



EXHIBIT 3 
 

 
 

 

 

 

EXHIBIT 3 

JA1674



ÎÎÚÍðððêçïJA1675



EXHIBIT 4 
 

 
 

 

 

 

EXHIBIT 4 

JA1676



JA1677



JA1678



JA1679



JA1680



JA1681



JA1682



JA1683



JA1684



JA1685



JA1686



JA1687



JA1688



JA1689



JA1690



46705906;1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

1
63

5
 V

IL
L

A
G

E
 C

E
N

T
E

R
 C

IR
C

L
E

, S
U

IT
E

 2
0

0
L

A
S

 V
E

G
A

S
, 

N
E

V
A

D
A

 8
91

34
T

E
L

.:
 (

70
2

) 
6

34
-5

00
0 

–
F

A
X

: 
(7

02
) 

38
0

-8
57

2

RIS 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
THERA A. COOPER, ESQ.  
Nevada Bar No. 13468 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: thera.cooper@akerman.com 

Attorneys for defendant, counterclaimant, and counter-
defendant Thornburg Mortgage Securities Trust 2007-3 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 34 
INNISBROOK, 

Plaintiff, 
vs. 

THORNBURG MORTGAGE SECURITIES 
TRUST 2007-3, et al., 

Defendants. 

Case No.: A-14-710161-C

Division: XXVI 

THORNBURG MORTGAGE 
SECURITIES TRUST 2007-3'S  REPLY 
SUPPORTING ITS MOTION FOR 
RECONSIDERATION 

Date of hearing: November 6, 2018 
Time of hearing: 9:00 a.m. AND ALL RELATED ACTIONS.

Thornburg Mortgage Securities Trust 2007-3 replies supporting its motion for 

reconsideration of the order denying its motion for summary judgment based on new case law. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Bank of America instructs Thornburg's superpriority tender voids an HOA sale based on the 

extinguish superpriority lien.  This newly decided precedent makes Saticoy's claim equity should 

apply irrelevant.  Bank of America now requires summary judgment enter in Thornburg's favor. 

II.  ARGUMENT 

BANA's tender is evidenced in Miles Bauer's affidavit (Ex. I) and Red Rock's collection file 

(Ex. G). BANA, through Miles Bauer, contacted Red Rock to obtain a payoff ledger. Ex. I-1. Red 

Rock received the letter on December 27, 2011.  Ex. G, at RRFS000578-579. On January 26, 2012, 

Case Number: A-14-710161-C

Electronically Filed
10/26/2018 8:40 AM
Steven D. Grierson
CLERK OF THE COURT

JA1691



2 
46705906;1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

1
63

5
 V

IL
L

A
G

E
 C

E
N

T
E

R
 C

IR
C

L
E

, S
U

IT
E

 2
0

0
L

A
S

 V
E

G
A

S
, 

N
E

V
A

D
A

 8
91

34
T

E
L

.:
 (

70
2

) 
6

34
-5

00
0 

–
F

A
X

: 
(7

02
) 

38
0

-8
57

2

Red Rock responded with a ledger indicating the total amount due was $9.255.44.  Id., at 

RRFS000569. The superpriority amount of the HOA's lien was $2,025 ($225.00 x 9) for the 

assessments coming due December 1, 2010 through August 1, 2011. Ex. G, RRFS0004-7. There 

were no nuisance and/or abatement charges. Id. On February 10, 2012, Miles Bauer sent a $2,025 

check to Red Rock paying the super-priority amount. Ex. I-4 & I-5. Red Rock received it on 

February 10, 2012. See Ex. G, at RRFS000533-536. Red Rock rejected the payment without 

explanation. Ex. I-4. BANA's tender preserved Thornburg's deed of trust.  

A. Shadow Wood does not apply. 

To escape Bank of America's bind effect, Saticoy turns to "the Shadow Wood factors" 

arguing this court must consider "1. The price paid; 2. The presence of fraud, oppression, or 

unfairness; 3. The failure of the complaining party to act to protect its interest prior to the sale; [and] 

4. The interests of a bona fide purchaser" in determining the sufficiency of Thornburg's tender. Opp. 

at 2; see also Shadow Wood Homeowners Ass'n v. New York Community Bancorp, Inc., 132 Nev. 49, 

366 P.3d 1105 (2016). Shadow Wood's equitable considerations are irrelevant because of Bank of 

America holding, Thornburg's tender extinguished the superpriority lien by operation of law. Bank of 

America, at * 6.  

In Bank of America, SFR, like Saticoy here, cited Shadow Wood asserting equity entitled it to 

unencumbered title to the property. Id. The court noted SFR's bona fide purchaser status was 

"irrelevant when a defect in the foreclosure proceedings renders the sale void." Id., citing Henke v. 

First S. Props, Inc., 586 S.W.2d 617, 620 (Tex. App. 1979). Bank of America concluded "after a 

valid tender of the superpriority portion of an HOA lien, a foreclosure sale on the entire lien is void 

as to the superpriority portion, because it cannot extinguish the first deed of trust". Id. Saticoy's 

reliance on Shadow Wood is misplaced. The sale did not extinguish Thornburg's deed of trust.  

B. Bank of America Controls  

Saticoy incorrectly argues Bank of America is distinguishable because BANA's tender 

created an assignment, the letter was conditional, and Red Rock's rejection was justified. Opp. at 6.  

The HOA's lien was not assigned.  Saticoy's argument—that BANA's tender assigned the 

HOA's superpriority lien to BANA—ignores Bank of America's holding that "[t]endering 

JA1692
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superpriority portion of an HOA lien does not create, alienate, assign, or surrender an interest in 

land. Rather, it preserves a pre-existing interest, which does not require recording." Bank of 

America, at *4 (emphasis in original). Saticoy cannot escape that conclusion. 

The letter accompanying the check was not impermissibly conditional. Bank of America's 

letter is identical to the letter here.1 After reviewing the letter, the Court held the letter only 

"included a condition, [Bank of  America] had a right to insist on…the letter stated that acceptance 

of the tender would satisfy the superiority (sic) portion of the lien, preserving Bank of America's 

interest in the property." Id., at *3. This condition was Bank of America's "legal right."  

The tender did not fail because it "omit[ed] the abatement language in NRS 116.3116(2)(c)." 

Opp. at 9.  The letter's failure to reference maintenance or nuisance abatement charges is irrelevant. 

Bank of America confirmed BANA's tender was valid, even absent that reference, because "the HOA 

did not indicate that the property had any charges for maintenance or nuisance abatement." Bank of 

America, at *2. Here, as in Bank of America, there were no maintenance or nuisance abatement 

charges included in the lien.  Mot., at Ex. G, RRFS0004-7.

The rejection was not justified, and Red Rock made no objection justifying its rejection at 

the time. "A person to whom a tender is made must, at the time, specify the objections to it, or they 

are waived." First Sec. Bank of Utah, N.A. v. Maxwell, 659 P.2d 1078, 1081 (Utah 1983); accord 

Hossom v. City of Long Beach, 83 Cal. App. 2d 745, 750, 189 P.2d 787, 791 (Cal. App. 1948) 

("[T]he creditor is required to specify his objections to a tender and if he fails to do so he is 

precluded from objecting afterwards.") (internal punctuation omitted); Lee v. Peters, 250 S.W.3d 

783, 787 (Mo. Ct. App. 2008) ("An objection to a tender, to be available to a creditor, must be timely 

made, and the grounds of the objection specified, otherwise it is waived."); Hohn v. Morrison, 870 

P.2d 513, 517 (Colo. App. 1993) (adopting rule that "the creditor [must establish] a justifiable and 

good faith reason for rejection of the tender"); Blackford v. Judith Basin Cty., 98 P.2d 872, 876 

(Mont. 1940) ("[O]bjections to a tender are waived unless specified at the time."); see also Sellwood 

1 Bank of America's letter is attached at Ex. A, Document No. 16-31428 at 206-208. The letter in this 
case is attached to Thornburg's motion at Ex. I.  
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v. Equitable Life Ins. Co. of Iowa, 42 N.W.2d 346, 353 (Minn. 1950) ("[T]he grounds of objection to 

a tender must be specified by the creditor.")  

Saticoy cites no evidence Red Rock's rejection was justified. Its reliance on Red Rock's 2010 

letter asserting "[t]he First Mortgage is 'Senior' to the Homeowners Association…Therefore, NRS 

116.3102 only applies when someone who is 'Senior' to the Homeowners Association forecloses…"  

is misplaced. The 2010 letter provides no justification to reject BANA's 2012 tender or find Red 

Rock intended to extinguish Thornburg's deed of trust.  

C.  SFR Investments' timing is irrelevant  

Arguing the sale occurred after SFR Investments cannot defeat tender.  Saticoy, like "the 

bank[,] knew what the law was at the time." Opp. at 14:11-12. Saticoy knew, "secured lenders 

[would] mostly likely pay the" superpriority   and could "pa[y] off the…lien to avert loss of [their] 

security." See SFR Investments Pool 1, LLC v. U.S. Bank, 130 Nev. 742, 748-750, 334 P.3d 408, 

413-414 (2014). Thornburg exercised its right to protect the deed of trust. There is no unfairness to 

Saticoy, neither the foreclosure deed, NRS 116, SFR Investments, nor the resultant case law 

promises Saticoy unencumbered title. "[Saticoy]'s expectation of obtaining free and clear title at an 

HOA foreclosure is more akin to a 'unilateral expectation' of a benefit or privilege." Federal Home 

Loan Mortgage Corporation, et al. v. SFR Investments Pool 1, LLC, Case No. 16-15962 (June 25, 

2018)(9th Cir.) (citing Nunez, 147 F.3d at 872 (quoting Roth, 408 U.S. at 577)). 

… 

… 

… 

… 

… 

… 

… 

… 

… 

… 
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III. CONCLUSION 

Bank of America confirms the superpriority lien was extinguished before the sale through 

BANA's tender. Thornburg did all the law required to protect the priority of the deed of trust. Bank 

of America is binding and controls. The court should reconsider its order denying summary 

judgment and enter an order declaring Saticoy's interest, if any, is subject to the deed of trust.  

DATED this 26th day of October, 2018. 

AKERMAN LLP

/s/ Thera A. Cooper Esq.
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
THERA A. COOPER, ESQ.  
Nevada Bar No. 13468 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Thornburg Mortgage Securities Trust 2007-3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 26th day of 

October, 2018, I caused to be served a true and correct copy of the foregoing THORNBURG 

MORTGAGE SECURITIES TRUST 2007-3'S  REPLY SUPPORTING ITS MOTION FOR 

RECONSIDERATION, in the following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic 

Filing automatically generated by the Court's facilities to those parties listed on the Court's Master 

Service List as follows: 

LEACH JOHNSON SONG & GRUCHOW

Robin Callaway    rcallaway@leachjohnson.com   
Patty Gutierrez    pgutierrez@leachjohnson.com   
Ryan Hastings    rhastings@leachjohnson.com   
Gina LaCascia    glacascia@leachjohnson.com 
Sean Anderson    sanderson@leachjohnson.com   

OLYMPIA LAW, P.C. 

Bryan Naddafi, Esq. bryan@olympialawpc.com 

LAW OFFICES OF DONALD WILLIAMS

Donald H. Williams, Esq. dwilliams@dhwlawlv.com   
Robin Gullo   rgullo@dhwlawlv.com     

KOCH & SCOW LLC 
David R. Koch   dkoch@kochscow.com   
Staff   aeshenbaugh@kochscow.com   
Steven B. Scow   sscow@kochscow.com   

LAW OFFICES OF MICHAEL F. BOHN, ESQ., LTD. 
Eserve Contact   office@bohnlawfirm.com   
Michael F. Bohn Esq  mbohn@bohnlawfirm.com   

LEGAL AID CENTER OF SOUTHERN NEVADA   

Venicia Considine   vconsidine@lacsn.org   

LAW OFFICES OF GREGORY J. WALCH

Gregory Walch  greg.walch@lvvwd.com 

/s/ Erin Surguy 
An Employee of Akerman LLP
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NEFF 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
THERA A. COOPER, ESQ.  
Nevada Bar No. 13468 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: thera.cooper@akerman.com 

Attorneys for defendant, counterclaimant, and counter-
defendant Thornburg Mortgage Securities Trust 2007-3 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

SATICOY BAY LLC SERIES 34 
INNISBROOK, 

Plaintiff, 
vs. 

THORNBURG MORTGAGE SECURITIES 
TRUST 2007-3, et al., 

Defendants. 

Case No.: A-14-710161-C

Division: XXVI 

NOTICE OF ENTRY OF FINDINGS OF 
FACT, CONCLUSIONS OF LAW, AND 
ORDER GRANTING THORNBURG 
MORTGAGE SECURITIES TRUST 
2007-3'S  MOTION FOR SUMMARY 
JUDGMENT  

AND ALL RELATED ACTIONS

/// 

/// 

/// 

/// 
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/// 

Case Number: A-14-710161-C

Electronically Filed
12/5/2018 4:51 PM
Steven D. Grierson
CLERK OF THE COURT
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that a FINDINGS OF FACT, CONCLUSIONS OF LAW, AND 

ORDER GRANTING THORNBURG MORTGAGE SECURITIES TRUST 2007-3'S 

MOTION FOR SUMMARY JUDGMENT has been entered by this Court on the 3rd day of 

December, 2018, in the above-captioned matter.  A copy of said Order is attached hereto as  

Exhibit A.

DATED: DECEMBER 5, 2018 

AKERMAN LLP

/s/ Thera A. Cooper_________________ 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
THERA A. COOPER, ESQ.  
Nevada Bar No. 13468 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Thornburg Mortgage Securities 
Trust 2007-3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 5th day of 

December, 2018, I caused to be served a true and correct copy of the foregoing NOTICE OF 

ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING 

THORNBURG MORTGAGE SECURITIES TRUST 2007-3'S  MOTION FOR SUMMARY 

JUDGMENT, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic 

Filing automatically generated by the Court's facilities to those parties listed on the Court's Master 

Service List as follows: 

LEACH JOHNSON SONG & GRUCHOW

Robin Callaway  rcallaway@leachjohnson.com   
Patty Gutierrez  pgutierrez@leachjohnson.com   
Ryan Hastings  rhastings@leachjohnson.com   
Gina LaCascia   glacascia@leachjohnson.com 
Sean Anderson   sanderson@leachjohnson.com   

OLYMPIA LAW

Bryan Naddafi, Esq.   bryan@olympialawpc.com   

WILLIAMS & ASSOCIATES

Donald H. Williams, Esq.  dwilliams@dhwlawlv.com   
Robin Gullo   rgullo@dhwlawlv.com   

KOCH & SCOW, LLC 
David R. Koch  dkoch@kochscow.com   
Staff   aeshenbaugh@kochscow.com   
Steven B. Scow  sscow@kochscow.com   

LAW OFFICES OF MICHAEL F. BOHN, ESQ., LTD. 
Eserve Contact  office@bohnlawfirm.com   
Michael F Bohn Esq.   mbohn@bohnlawfirm.com   

LEGAL AID CENTER OF SOUTHERN NEVADA

Venicia Considine   vconsidine@lacsn.org   
Gregory Walch   greg.walch@lvvwd.com 

/s/ Christine Weiss  
An employee of AKERMAN LLP
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KOCH & SCOW LLC 

David R. Koch dkoch@kochscow.com 

Staff aeshenbaugh@kochscow.com 

Steven B. Scow sscow@kochscow.com 

LAW OFFICES OF MICHAEL F. BOHN, ESQ., LTD. 

Eserve Contact office@bohnlawfirm.com 

Michael F. Bohn Esq mbohn@bohnlawfirm.com 

LEGAL AID CENTER OF SOUTHERN NEV ADA 

Venicia Considine vconsidine@lacsn.org 

LAW OFFICES OF GREGORY J.WALCH 

Gregory Walch greg.walch@lvvwd.com 

AKERMAN LLP 

MELANIE D. MORGAN, ESQ. melanie.morgan@akerman.com 

THERA A. COOPER, ESQ.thera.cooper@akerman.com 

Isl Travis Akin 
An employee of The Law Office of Travis Akin, LLC 
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BRYAN NADDAFI, ESQ. 
Nevada Bar No. 13004 
AVALON LEGAL GROUP LLC 
9480 S. Eastern Ave., Suite 257 
Las Vegas, NV 89123 
Telephone: (702) 522-6450 
Email: bryan@avalonlg.com  
  
TRAVIS AKIN, ESQ.  
Nevada Bar No. 13059 
THE LAW OFFICE OF TRAVIS AKIN 
8275 S. Eastern Ave. 
Las Vegas, NV 89123  
Telephone: (702) 510-8567 
Email: travisakin8@gmail.com 
 
Attorneys for TIMPA TRUST  

U/T/D MARCH 3, 1999 
 

EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

 
 

SATICOY BAY LLC SERIES 34 
INNISBROOK, 
 
                           Plaintiff, 
 
vs. 
 
THORNBURG MORTGAGE SECURITIES 
TRUST 2007-3, et al.,  
 
                           Defendants. 
 
 
AND ALL RELATED ACTIONS  
 
 

 Case No.: A-14-710161-C 
 
 Department No.:  XXVI 
 
 HEARING REQUESTED  
 
 
 TIMPA TRUST'S MOTION FOR    
 SUMMARY JUDGMENT  
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 COMES NOW, claimant TIMPA TRUST U/T/D MARCH 3, 1999, by and through its 

attorneys Bryan Naddafi, Esq. and Travis Akin, Esq., and, pursuant to Rule 56 of the Nevada 

Rules of Civil Procedure, hereby files this Motion for Summary Judgment.    

This Motion is based upon the pleadings and papers on file herein, the attached exhibits, 

the attached Points and Authorities, and any oral arguments the Court may wish to entertain at a 

hearing on this matter. 

 DATED this 25th day of June 2019. 
                                                                                    AVALON LEGAL GROUP LLC 
 
 /s/ Bryan Naddafi 

 BRYAN NADDAFI, ESQ. 
Nevada Bar No. 13004 
9480 S. Eastern Avenue, Suite 257 
Las Vegas, Nevada 89123 
Telephone No. (702) 522-6450 
Email: bryan@avalonlg.com  
TRAVIS AKIN, ESQ.  
Nevada Bar No. 13059 
 
TRAVIS AKIN, ESQ.  
Nevada Bar No. 13059 
THE LAW OFFICE OF TRAVIS AKIN 
8275 S. Eastern Ave. 
Las Vegas, NV 89123  
Telephone: (702) 510-8567 
Email: travisakin8@gmail.com 
 

Attorneys for TIMPA TRUST  

U/T/D MARCH 3, 1999 
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POINTS AND AUTHORITIES 

I. INTRODUCTION 

The instant action involved the non-judicial foreclosure sale of real property commonly 

known as 34 Innisbrook Ave., Las Vegas, NV 89113 (hereafter “Subject Property”) which was 

sold pursuant to Nevada Revised Statutes (hereafter “NRS”) 116.3116.  At the time of the sale, 

the Subject Property belonged to claimant TIMPA TRUST U/T/D MARCH 3, 1999 (hereafter 

“Timpa Trust”).  On September 15, 2014, SATICOY BAY LLC SERIES 34 INNISBROOK 

(hereafter “Saticoy”) purchased the Subject Property at the NRS 116.3116 non-judicial 

foreclosure sale (“hereafter “Foreclosure Sale”).  RED ROCK FINANCIAL SERVICES 

(hereafter “Trustee”) conducted the Foreclosure Sale for the benefit of homeowner association 

SPANISH TRAIL MASTER ASSOCIATION (hereafter “HOA”), which was owed dues by 

Timpa Trust, the owner of the Subject Property.  At the Foreclosure Sale, Saticoy tendered an 

amount in excess of the debt owed by Timpa Trust to HOA.  The proceeds from the Foreclosure 

Sale paid off the debt owed by Timpa Trust to HOA along with other associated fees, and the 

remaining proceeds (hereafter “Surplus Proceeds”) have been ordered to be deposited by the 

Trustee with this Court.  This Court has already decided that, as a result of the Foreclosure Sale, 

Saticoy purchased and now owns the Subject Property subject to a Deed of Trust held for the 

benefit of THORNBURG MORTGAGE SECURITIES TRUST 2007-3 (hereafter “Thornburg”).    

The only issue now remaining before this Court is who is entitled to the Surplus Proceeds 

pursuant to NRS 116.31164(7)(b).1  As the owner of the Subject Property at the time of the 

Foreclosure Sale, Timpa Trust has made a claim to the Surplus Proceeds.  As a matter of law, 

                                                           
1 At the time of the Foreclosure Sale, the operative statute was numbered as NRS 116.31164(3)(c).  The statute, 
which was in place since 2005, has since been renumbered as NRS 116.31164(7)(b) but reads the same. For 
purposes of this motion, Timpa Trust will refer to the statute by its current numbering, NRS 116.31164(7)(b).   
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Timpa Trust is entitled to the Surplus Proceeds, and Thornburg and Saticoy are not entitled to 

any portion of the Surplus Proceeds.  Thornburg has no claim to the Surplus Proceeds as its 

interest in the Subject Property was not subordinate to the HOA’s lien, and Saticoy has no claim 

as it was neither a subordinate lien holder nor owner of the Subject Property at the time of the 

Foreclosure Sale.  The Court therefore should issue an order finding that as a matter of law Timpa 

Trust is entitled to receive the Surplus Proceeds, and/or that Thornburg and Saticoy are not 

entitled to receive the Surplus Proceeds. 

II. STATEMENT OF UNDISPUTED FACTS 

Undisputed Fact Number 1: 

On or about July 18, 2006, Timpa Trust became the record holder of title to the Subject 

Property, via the recording of a document titled “Grant, Bargain, Sale Deed” with the Office of 

the County Recorder Clark County, Nevada (hereafter “Recorded Timpa Trust Deed”).  The 

Timpa Trust Deed was recorded as instrument number 200607180000604.  Attached hereto as 

Exhibit 1 is a true and correct copy of the Recorded Timpa Trust Deed, which is a certified copy 

of a public record presumed to be authentic pursuant to NRS 52.125.   

Undisputed Fact Number 2: 

 On or about August 4, 2011, the Trustee recorded a Lien for Delinquent Assessments 

(hereafter “HOA Lien”) with the Office of the County Recorder Clark County, Nevada.  The 

HOA Lien was recorded as instrument number 201108040002324.  Attached hereto as Exhibit 

2 is a true and correct copy of the recorded HOA Lien, which is a certified copy of a public record 

presumed to be authentic pursuant to NRS 52.125.   

\\ 

\\ 
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Undisputed Fact Number 3: 

 The HOA Lien specifically references Timpa Trust as the owner of the Subject Property.  

See Exhibit 2.  

Undisputed Fact Number 4: 

On or about November 20, 2011, the Trustee recorded a Notice of Default and Election 

to Sell Pursuant to the Lien for Delinquent Assessments (hereafter “HOA Notice of Default”) 

with the Office of the County Recorder Clark County, Nevada.  The HOA Notice of Default was 

recorded as instrument number 201112060001106.  Attached hereto as Exhibit 3 is a true and 

correct copy of the recorded HOA Notice of Default, which is a certified copy of a public record 

presumed to be authentic pursuant to NRS 52.125.    

Undisputed Fact Number 5: 

The HOA Notice of Default makes specific reference to the HOA Lien (Exhibit 2) and to 

the fact that Timpa Trust is the record owner of title of the Subject Property.  See Exhibit 3.   

Undisputed Fact Number 6: 

On or about September 15, 2014, the Trustee recorded a Notice of Foreclosure Sale Under 

the Lien for Delinquent Assessments (hereafter “Notice of HOA Sale”) with the Office of the 

County Recorder Clark County, Nevada.  The Notice of HOA Sale was recorded as instrument 

number 201409150001527.  Attached hereto as Exhibit 4 is a true and correct copy of the 

recorded Notice of HOA Sale, which is a certified copy of a public record presumed to be 

authentic pursuant to NRS 52.125. 

\\ 

\\ 

\\ 
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Undisputed Fact Number 7: 

 The Notice of HOA Sale makes specific reference to the HOA Lien (Exhibit 2), the HOA 

Notice of Default (Exhibit 3), and to the fact that Timpa Trust is the record owner of title of the 

Subject Property.  See Exhibit 4.   

Undisputed Fact Number 8: 

On November 7, 2014, the Subject Property was sold at a non-judicial foreclosure sale as 

a result of the dues owed by Timpa Trust to HOA, as reflected in the HOA Lien (Exhibit 2), the 

HOA Notice of Default (Exhibit 3), and the Notice of HOA Sale (Exhibit 4).  Attached hereto as 

Exhibit 5 is a true and correct copy of the recorded Foreclosure Deed (hereafter “Foreclosure 

Deed”), which is a certified copy of a public record presumed to be authentic pursuant to NRS 

52.125.    

Undisputed Fact Number 9: 

 On or about November 10, 2014, the Foreclosure Deed was recorded by the Trustee with 

the Office of the County Recorder Clark County, Nevada as instrument number 

201411100002475.  See Exhibit 5.    

Undisputed Fact Number 10: 

Pursuant to the Foreclosure Deed, Saticoy became the record holder of title to the Subject 

Property on November 10, 2014.   See Exhibit 5.   

Undisputed Fact Number 11: 

On December 3, 2018, approximately four (4) years after the non-judicial foreclosure of 

the Subject Property, this Court entered Findings of Fact, Conclusions of Law, and Order 

Granting Thornburg Mortgage Securities Trust 2007-3’s Motion for Summary Judgment 
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(hereafter “December 2018 Court Order”).  Attached hereto as Exhibit 6 is a true and correct 

copy of the December 2018 Court Order.2   

Undisputed Fact Number 12: 

 Saticoy owns the Subject Property subject to a Deed of Trust (hereafter “Surviving Deed 

of Trust”) for which Thornburg is the beneficiary.  See Exhibit 6, page 6.  

Undisputed Fact Number 13: 

The Surviving Deed of Trust was recorded on June 12, 2006.  It remains a first position 

lien against the Subject Property and is superior to the interest conveyed in the Foreclosure Deed.  

See Exhibit 6, page 6.   

Undisputed Fact Number 14: 

 On June 19, 2019, the Court ordered the Trustee to deposit the Surplus Proceeds with the 

Clerk of the Court by July 11, 2019.  Attached hereto as Exhibit 7 is a true and correct copy of 

the Court’s Order filed on June 19, 2019.   

Undisputed Fact Number 15: 

 On or about May 21, 2015, the Trustee filed a Counterclaim for Interpleader requesting 

adjudication of any claims to the Surplus Proceeds pursuant to NRCP 22.  Attached hereto as 

Exhibit 8 is a true and correct copy of Trustee’s Counterclaim for Interpleader (hereafter 

“Interpleader Complaint”).   

\\ 

\\ 

                                                           
2     Timpa Trust respectfully submits as undisputed facts all of the findings/orders in the December 2018 Court 
Order (see Exhibit 6) as per the law-of-the-case doctrine.  See Recontrust Co. v. Zhang, 130 Nev. 1, 7-8, 317 P.3d 
814, 818 (2014) ("The law-of-the-case doctrine refers to a family of rules embodying the general concept that a court 
involved in later phases of a lawsuit should not re-open questions decided (i.e., established as law of the case) by 
that court or a higher one in earlier phases.") (internal quotation marks omitted). 
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Undisputed Fact Number 16: 

 Neither HOA nor the Trustee have any claim to the Surplus Proceeds.  See Interpleader 

Complaint, ¶ 15.   

Undisputed Fact Number 17: 

 On July 24, 2018, Saticoy filed a Joint Pre-Trial Memorandum with this Court.  Attached 

hereto as Exhibit 9 is a true and correct copy of the Joint Pre-Trial Memorandum filed on July 

24, 2018.  The Joint Pre-Trial Memorandum was signed by attorneys for Saticoy, Thornburg, 

HOA, and the Trustee.  See Exhibit 9, page 25.  Pasted below is an excerpt from the Joint Pre-

Trial Memorandum under the heading “Issues of Law to be Contested at the Time of Trial”:  

 

Exhibit 9, page 25, lines 9-15. 

\\ 

\\ 

\\ 

\\ 

\\ 

\\ 

\\ 
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Undisputed Fact Number 18: 

In the December 2018 Court Order, the Court held that Thornburg’s Deed of Trust 

survived the foreclosure sale.  Pasted below is an excerpt from the December 2018 Court Order. 

 

Exhibit 6, page 6, lines 8-17. 

III. LEGAL ANALYSIS 

A. SUMMARY JUDGMENT STANDARD 

 When there is no genuine issue of material fact and the moving party is entitled to 

judgment as a matter of law, summary judgment is proper.  See, Charlie Brown Constr. Co. v. 

Boulder City, 106 Nev. 497, 499, 797 P.2d 946, 947 (1990) (citing Witsie v. Baby Grand Corp., 

105 Nev. 291, 774 P.2d 432, 433 (1989)).  A genuine issue of material fact exists where the 

evidence is such that a reasonable fact finder could return a verdict for the nonmoving party.  See 

Valley Bank v. Marble, 105 Nev. 366, 367, 775 P.2d 1278, 1279 (1989) (citing Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242 (1986)).  The substantive law at issue determines which facts 

are material in a given case.  See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 

2505, 91 L. Ed. 2d 202 (1986).  “Only disputes over facts that might affect the outcome of the 

JA1760



 

10 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

suit under the governing law will properly preclude the entry of summary judgment.”  Id.  See 

also, id. at 247-48, 106 5.Ct. at 2510.  (“The mere existence of some alleged factual dispute 

between the parties will not defeat an otherwise properly supported motion for summary 

judgment; the requirement is that there be no genuine issue of material fact.”)  

 A court must accept the nonmoving party’s properly supported factual allegations as true, 

and it must draw all reasonable inferences in the nonmoving party’s favor.  See Michaels v. 

Sudeck, 107 Nev. 332, 334, 810 P.2d 1212, 1213 (1991).  A judge, however, is not required to 

divorce herself from reality and “must necessarily bring some real life experiences into the 

courtroom.”  Trent v. Trent, 111 Nev. 309, 313 n.5, 890 P.2d 1309, 1311 n.5 (1995).   

 The nonmoving party “is not entitled to build a case on the gossamer threads of whimsy, 

speculation and conjecture.”  Collins v. Union Fed. Sav. & Loan, 99 Nev. 284, 302, 662 P.2d 

610, 621 (1983).  “Conclusory statements along with general allegations do not create an issue 

of material fact.”  Michaels, 107 Nev. At 334, 818 P.2d at 1213.  Nor is the nonmoving party 

entitled to have summary judgment denied “on the mere hope that at trial (it) will be able to 

discredit the movant’s evidence . . . .”  Id. at 334, 818 P.2d at 214 (quoting Hickman v. Meadow 

Wood Reno, 96 Nev. 782, 784, 617 P.2d 71, 872 (1980)) (citation omitted).  “The party opposing 

such a motion must set forth specific facts showing there is a genuine issue for trial.”  Id. at 334, 

818 P.2d 213-14 (citing Van Cleave v. Kietz-Mill Minit Mart, 97 Nev. 67, 70, 624 P.2d 17, 19 

(1981)). (“Specific facts, rather than general allegations and conclusions, presenting a genuine 

issue of material fact must be shown to preclude summary judgment.”) (citing Adamson v. 

Bowker, 85 Nev. 115, 118-120, 450 P.2d 796, 800-801 (1969)).    

\\ 

\\ 
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B. TIMPA TRUST IS ENTITLED TO SUMMARY JUDGMENT BECAUSE 
TIMPA TRUST IS LAWFULLY ENTITLED TO THE SURPLUS 
PROCEEDS PURSUANT TO NRS 116.31164(7) 

 “Interpleader is an equitable proceeding to determine the rights of rival claimants to 

property held by a third person having no interest therein” and “each claimant is treated as a 

plaintiff and must recover on the strength of his own right or title and not upon the weakness of 

his adversary's.”  Balish v. Farnham, 92 Nev. 133, 137, 546 P.2d 1297, 1299 (1976).  Because 

the Foreclosure Sale took place pursuant to NRS 116.3116, NRS 116.31164 guides the use of the 

proceeds of the sale.  Specifically, NRS 116.31164(7)(b) discusses how the Trustee is to utilize 

the proceeds obtained from the Foreclosure Sale and reads as follows: 

7.  After the sale, the person conducting the sale shall: 
      (a) Comply with the provisions of subsection 2 of NRS 
116.31166; and 
      (b) Apply the proceeds of the sale for the following purposes 
in the following order: 
             (1) The reasonable expenses of sale; 
             (2) The reasonable expenses of securing possession 
before sale, holding, maintaining, and preparing the unit for sale, 
including payment of taxes and other governmental charges, 
premiums on hazard and liability insurance, and, to the extent 
provided for by the declaration, reasonable attorney’s fees and 
other legal expenses incurred by the association; 
             (3) Satisfaction of the association’s lien; 
             (4) Satisfaction in the order of priority of any subordinate 
claim of record; and 

               (5) Remittance of any excess to the unit’s owner. 
 
NRS 116.31164(7).  Here, both the Trustee and HOA have already received the benefit of the 

proceeds of the Foreclosure Sale (Undisputed Fact No. 16), in compliance with NRS 

116.31164(7)(b) subsections (1)-(3).  Therefore, the only remaining issues to the distribution of 

the Surplus Proceeds are for the Court to determine if there are junior encumbrances (pursuant 

to NRS 116.31164(7)(b) subsection 4) and who is the unit’s owner (pursuant to NRS 

116.31164(7)(b) subsection 5).   
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i. PURSUANT TO NRS 116.31164(7)(B) SUBSECTION 4, NEITHER 
THORNBURG NOR SATICOY IS ENTITLED TO ANY PORTION 
OF THE SURPLUS PROCEEDS AS SUBORDINATE CLAIMANTS  

 
 Neither Thornburg nor Saticoy can be considered subordinate claimants pursuant to NRS 

116.31164(7)(b) subsection 4.  As was previously decided in this matter, as a result of the 

Foreclosure Sale, Saticoy owns the Subject Property subject to the Deed of Trust for which 

Thornburg is the beneficiary.  Undisputed Fact No. 12.  Thornburg’s interest in the Subject 

Property is superior to the interest conveyed in the Foreclosure Deed.  Undisputed Fact No. 13.  

Accordingly, Thornburg has no interest that is subordinate or junior to the HOA’s foreclosing 

lien.  Moreover, because Saticoy’s interest in the Subject Property stems from its purchase of the 

Subject Property at the Foreclosure Sale, Saticoy is estopped from making a claim as a 

subordinate claimant to the HOA’s foreclosing lien.  Accordingly, neither Thornburg nor Saticoy 

can make a claim to the Surplus Proceeds as having subordinate claims of record.    

ii. PURSUANT TO NRS 116.31164(7)(B) SUBSECTION 5, TIMPA 
TRUST IS ENTITLED TO THE SURPLUS PROCEEDS AS IT WAS 
THE UNIT’S OWNER AT THE TIME OF THE FORECLOSURE 
SALE 

 
 Pursuant to NRS 116.31164(7)(b) subsection 5, once reasonable sale expenses, any liens, 

and any subordinate claims have been paid, the remaining surplus proceeds should be paid to the 

“unit’s owner.”  NRS 116.31164(7)(b) subsection 5.  NRS 116.095 defines “unit’s owner” as “a 

declarant or other person who owns a unit…”  NRS. 116.095.  A unit is defined as “a physical 

portion of the common-interest community designated for separate ownership or occupancy, the 

boundaries of which are described pursuant to paragraph (e) of subsection 1 of NRS 116.2105.”  

NRS 116.093.   

 Timpa Trust has been the owner of the Subject Property since July 18, 2006.  Undisputed 

Fact No. 1, Exhibit 1.  Moreover, the HOA Lien (Exhibit 2), the HOA Notice of Default (Exhibit 
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3), and the Notice of HOA Sale (Exhibit 4) all identified Timpa Trust as the record holder of title 

of the Subject Property.  Undisputed Fact No.’s 3, 5, and 7.   As the sole owner of the Subject 

Property at the time of the Foreclosure Sale, Timpa Trust was the “unit’s owner” and is entitled 

to the Surplus Proceeds pursuant to NRS 116.31164(7)(b) section (5).   

While Saticoy became the owner of the Subject Property as a result of the Foreclosure 

Sale, it was not the owner of the Subject Property at the time of the Foreclosure Sale on November 

7, 2014.  Undisputed Fact Nos. 9 and 10.  Saticoy, along with Thornburg, HOA, and the Trustee, 

already acknowledged that the party who was the owner of the Subject Property at the time of 

the Foreclosure Sale should receive the Surplus Proceeds.  To wit, pasted below is an excerpt 

from the Joint Pre-Trial Memorandum signed by Saticoy, Thornburg, HOA and the Trustee: 

 

Undisputed Fact No. 17, Exhibit 9, page 25, lines 9-15. 

 Clearly, all parties have already agreed that if Thornburg’s Deed of Trust did not survive 

the Foreclosure Sale (which it clearly did not, as already determined by this Court - Exhibit 6, 

page 6, lines 8-17) – then the previous homeowner of the Subject Property should receive the 

Surplus Proceeds.  Undisputed Fact No. 17.  The previous homeowner was Timpa Trust. 

Undisputed Fact No.’s 3, 5, and 7.    
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Therefore, as the legal owner of the Subject Property at the time of the Foreclosure Sale, 

Timpa Trust requests that this Court disburse the Surplus Proceeds to it pursuant to NRS 

116.31164(7)(b) subsection 5. 

IV. CONCLUSION 

 For the foregoing reasons, Timpa Trust respectfully requests that this Court summarily 

adjudicate its claim to the Surplus Proceeds pursuant to NRCP 22 and NRS 116.31164.  Timpa 

Trust was the owner of the Subject Property at the time of the Foreclosure Sale and is entitled to 

the Surplus Proceeds pursuant to NRS 116.31164(7)(b).  Neither Thornburg nor Saticoy is 

entitled to receive any portion of the Surplus Proceeds.  Accordingly, Timpa Trust respectfully 

requests that the Court enter an Order directing the Clerk of the Court to immediately issue a 

check for the entirety of the Surplus Proceeds to Timpa Trust.  

 
Dated this 25th day of June 2019 

 
AVALON LEGAL GROUP LLC 

 
      By:___/s/ Bryan Naddafi___________________ 
      BRYAN NADDAFI, ESQ. 

Nevada Bar No. 13004 
9480 S. Eastern Avenue, Suite 257 
Las Vegas, Nevada 89123 
Telephone No. (702) 522-6450 
Email: bryan@avalonglg.com  
 
TRAVIS AKIN, ESQ.  
Nevada Bar No. 13059 
THE LAW OFFICE OF TRAVIS AKIN 
8275 S. Eastern Ave. 
Las Vegas, NV 89123  
Telephone: (702) 510-8567 
Email: travisakin8@gmail.com 
 
Attorneys for TIMPA TRUST  
U/T/D MARCH 3, 1999 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies on June 25th, 2019, a true and correct copy of TIMPA 

TRUST’S MOTION FOR SUMMARY JUDGMENT was served to the following at their last 

known address(es), facsimile numbers and/or e-mail/other electronic means, pursuant to:  

E-MAIL AND/OR ELECTRONIC MEANS: N.R.C.P. 5(b)(2)(D) and addresses(s) having 

consented to electronic service, via e-mail or other electronic means to the e-mail address(es) of 

the addressee(s). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

__/s/ Luz Garcia______________________ 
An employee of Avalon Legal Group LLC 
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