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INDEX OF APPENDIX - CHRONOLOGICAL

DATE DOCUMENT VOL PAGE
11/20/2014 | Complaint 1 JA0001-0004
11/25/2014 | Amended Complaint 1 JA0005-0008
12/30/2014 | Affidavit of Service (Frank Timpa) 1 JA0009
12/30/2014 A_ffldaV|t of Service (Madeline 1 JA0010
Timpa)
Affidavit of Service (Frank Timpa; 1

12/30/2014 Madeline; Timpa Trust) JAQOLL

02/02/2015 Affidavit of Service (Recontrust 1 JA0012
Company)
Affidavit of Service (Thornburg 1

02/05/2015 Mortgage Securities Trust 2007-3) JAQ013
Thornburg Mortgage Securities Trust 1

04/10/2015 |2007-3’s  Answer and Counter- JA0014-0093
Claims
Red Rock Financial Services’ Answer 1
to Thornburg Mortgage Securities

05/21/2015 Trust 2007-3 _Counf[erclalm; And_Rec,i JA0094-0108
Rock Financial Services
Counterclaim for Interpleader
(NRCP22)

06/11/2015 | Second Amended Complaint 1 JA109-112
Reply to  Counterclaim  for 1

06/23/2015 | Interpleader-Republic Services Reply JA0113-0115
to Counterclaim
Thornburg Mortgage Securities Trust 1

06/24/2015 | 2007-3's Answer to Red Rock JA0116-0123
Financial Services Counterclaim for
Interpleader (NRCP 22)

06/26/2015 Affidavit of Service (Countrywide 1 JA0124
Home Loans)

06/26/2015 Afflqlawt of Service (Republic 1 JA0125
Services)

06/26/2015 Affidavit of Service (Estates at West 1 JA0126

Spanish Tralil




06/26/2015

Affidavit of Service (Mortgage
Electronic Registration System)

JA0127

07/27/2015

Affidavit of Service (Las Vegas
Valley Water District)

JA1028

05/23/2016

Thornburg Mortgage Securities Trust
2007-3’s Answer to Second Amended
Complaint

JA0129-0138

02/10/2017

Third Amended Complaint

JA0139-0144

02/24/2017

Answer to Third Amended Complaint
(Republic Services)

JA0145-0148

03/03/2017

Red Rock Financial Services’ Answer
to Plaintiff's Third Amended
Complaint

JA0149-0155

03/19/2017

Thornburg Mortgage Securities Trust
2007-3’s Answer to Saticoy Bay LLC
Series 34  Innisbrook’s  Third
Amended Complaint

JA0156-0166

05/30/2017

Thornburg Mortgage Securities Trust
2007-3’s Answer to Saticoy Bay LLC
Series 34  Innisbrook’s  Third
Amended Complaint and
Counterclaims

JA0167-0246

06/12/2017

Red Rock Financial Services” Answer
to Thornburg Mortgage Securities
Trust 2007-3 Counterclaim; and Red
Rock Financial Services’
Counterclaim for Interpleader (NRCP
22)

JA0247-0259

07/05/2017

Defendant  Thornburg  Mortgage
Securities Trust 2007-3’s Answer to
Red Rock Financial Services’
Counterclaim

JA0260-0269

07/11/2017

Affidavit of Service (Spanish Trail
Master Association)

JA0270

09/07/2017

Answer to Thornburg Mortgage
Securities Trust 2007-3’s
Counterclaims (Saticoy Bay)

JAQ0271-0277




05/04/2018

Motion for Summary Judgment
(Saticoy Bay)

JA0278-0477

05/04/2018

Thornburg Mortgage Securities Trust
2007-3’s  Motion for Summary
Judgment-Motion through Exhibit
‘IE,’

JA0478-0613

05/04/2018

Thornburg Mortgage Securities Trust
2007-3’s  Motion for Summary
Judgment-Exhibits “F”-“L”

JA0614-0731

05/14/2018

Republic Services, INC’s Partial
Opposition to Plaintiff Saticoy Bay,
LLC Series 34 Innisbrook’s Motion
for Summary Judgment

JA0732-0735

05/21/2018

Thornburg Mortgage Securities Trust
2007-3’s Opposition to Saticoy Bay
LLC’s Series 34 Innisbrook’s Motion
for Summary Judgment—Motion
through Exhibit “I”

JA0736-0938

05/21/2018

Thornburg Mortgage Securities Trust
2007-3’s Opposition to Saticoy Bay
LLC’s Series 34 Innisbrook’s Motion
for Summary Judgment—Exhibit “J”
through Exhibit “M”

JA0939-0996

05/22/2018

Plaintiff’s Opposition to Defendant
Thornburg Mortgage Securities Trust
2007-3’s  Motion for Summary
Judgment

JA0997-1155

05/22/2018

Counter-Defendant  Spanish  Trail
Master Association’s Opposition to
Thornburg Mortgage’s Motion for
Summary Judgment and
Countermotion for Summary
Judgment

JA1156-1196

05/29/2018

Thornburg Mortgage Securities Trust
2007-3’s Reply Supporting its Motion
for ~ Summary  Judgment and
Opposition to Spanish Trails Master

JA1197-1209




Association’s Countermotion for
Summary Judgment

05/30/2018

Red Rock Financial Services’ Joinder
to Defendant Spanish Trail Master
Association’s  Countermotion  for
Summary Judgment

JA1210-1212

05/30/2018

Republic Services, INC’s Partial
Opposition to  Counterdefendant,
Spanish Trail Master Association’s
Countermotion for Summary
Judgment

JA1213-1216

06/04/2018

Reply in Support of Plaintiff’s
Motion for Summary Judgment
(Saticoy Bay)

JA1217-1248

06/26/2018

Counter-Defendant  Spanish  Trail
Master  Association’s Reply in
Support of its Countermotion for
Summary Judgment

JA1249-1270

06/27/2018

Supplement to Plaintiff’s Opposition
to Defendant Thornburg Mortgage
Securities Trust 2007-3’s Motion for
Summary Judgment

JA1271-1275

06/28/2018

Errata to Thornburg Mortgage
Securities Trust 2007-3’s Motion for
Summary Judgment

JA1276-1304

06/29/2018

Thornburg Mortgage Securities Trust
2007-3’s Reply supporting its Motion
to Strike Plaintiff’s Supplemental
Opposition to its Motion for
Summary Judgment or, In the
Alternative, Surreply  Supporting
Summary Judgment

JA1305-1350

07/02/2018

Errata to Thornburg Mortgage
Securities Trust 2007-3’s Reply
supporting its Motion to Strike
Plaintiff’s Supplemental Opposition
to its Motion for Summary Judgment

JA1351-1358




or, In the Alternative, Surreply
Supporting Summary Judgment

07/19/2018

Spanish Trail Master Association’s
Answer to Saticoy Bay’s Third
Amended Complaint

JA1359-1366

07/19/2018

Spanish Trail Master Association’s
Answer to Thornburg Mortgage’s
Counterclaims

JA1367-1383

09/17/2018

Thornburg Mortgage Securities Trust
2007-3’s Motion for Reconsideration
of Order Denying Summary
Judgment (Motion through Exhibit
HKH)

JA1384-1602

09/17/2018

Thornburg Mortgage Securities Trust
2007-3’s Motion for Reconsideration
of Order Denying Summary
Judgment (Exhibits “L”” and “M™)

10

JA1603-1650

10/02/2018

Plaintiff’s Opposition to Motion for
Reconsideration

10

JA1651-1690

10/26/2018

Thornburg Mortgage Securities Trust
2007-3’s Reply Supporting its Motion
for Reconsideration

10

JA1691-1718

12/03/2018

Findings of Fact, Conclusions of
Law, and Order Granting Thornburg
Mortgage Securities Trust 2007-3’s
Motion for Summary Judgment

10

JA1719-1728

12/05/2018

Notice of Entry of Findings of Fact,
Conclusions of Law, and Order
Granting  Thornburg  Mortgage
Securities Trust 2007-3’s Motion for
Summary Judgment

10

JA1729-1742

01/31/2019

Madelaine Timpa and Timpa Trust’s
Verified Answer to Red Rock
Financial Services’ Counterclaim for
Interpleader and Madelaine Timpa’s
Claim to Surplus Funds

10

JA1743-1751




06/25/2019

Timpa Trust’s Motion for Summary
Judgment

10

JA1752-1849

07/09/2019

Red Rock Financial Services’
Limited Response to Timpa Trust’s
Motion for Summary Judgment

11

JA1850-1866

07/09/2019

Timpa Trust’s Reply to Red Rock
Financial Services’ Limited Response
to Timpa Trust’s Motion for
Summary Judgment

11

JA1867-1870

07/23/2019

Timpa Trust’s Opposition to Saticoy
Bay LLC Series 34 Innisbrook’s
Motion to Enlarge Time in which to
File Opposition to Timpa Trust’s
Motion for Summary Judgment

11

JA1871-1885

07/26/2019

Opposition to Timpa Trust’s Motion
for Summary Judgment and Red
Rock Financial Services’ Limited
Response to Timpa Trust’s Motion
for Summary Judgment

11

JA1886-2038

08/06/2019

Timpa Trust’s reply to Saticoy Bay
LLC  Series 34  Innisbrook’s
Opposition to Timpa Trust’s Motion
for Summary Judgment

12

JA2039-2049

09/11/2019

Order

12

JA2050-2057

09/11/2019

Notice of Entry of Order

12

JA2058-2068

09/24/2019

Plaintiff’s Motion for
Reconsideration under NRCP 59(e)
and 60(b) of (1) The Court’s Summary
Judgment Order of December 3, 2018
and (II) The Court’s Order
Concerning the Distribution of
Excess Proceeds

12

JA2069-2090

10/02/2019

Plaintiff's Emergency Motion for a
Stay of Execution Pending the Court's
Adjudication of Plaintiff's Pending
Motion for Reconsideration of the

12

JA2091-2116




Court's Excess Proceeds Order
Pursuant to NRCP 62(b)(3) & (4)

10/04/2019

Thornburg Mortgage Securities Trust
2007-3’s Limited Opposition to
Plaintiff’s Motion for
Reconsideration

12

JA2117-2141

10/04/2019

Thornburg Mortgage Securities Trust
2007-3’s  Limited  Joinder to
Plaintiff’s Emergency Motion for
Stay of Execution Pending the
Court’s Adjudication of Plaintiff’s
Pending Motion for Reconsideration
of the Court’s Excess Proceeds Order
Pursuant to 62(b)(3)&(4)

12

JA 2142-2144

10/08/2019

Opposition to Plaintiff’s Motion for
Reconsideration under NRCP 59(e)
and 60(b) of (1) The Court’s Summary
Judgment Order of December 3, 2018
and (II) The Court’s Order
Concerning the Distribution of
Excess Proceeds

12

JA2145-2166

10/16/2019

Plaintiff’'s  Motion to  Amend
Complaint  Pursuant to NRCP
15(b)(2) and 60(b), The Supreme
Court of Nevada’s Decision in
Jessup, and EDCR 2.30 to Set
Aside/Rescind NRS116 Foreclosure
Sale

12

JA2167-2189

10/18/2019

Plaintiff’s Reply to Thornburg
Mortgage Securities Trust 2007-3’s
Limited Opposition to Plaintiff’s
Motion for Reconsideration

12

JA2190-2194

10/25/2019

Thornburg Mortgage Securities Trust
2007-3’s Limited Opposition to
Plaintiff’s  Motion to  Amend
Complaint Pursuant to NRCP
15(b)(2) and 60(b)

12

JA2195-2198




10/25/2019

Plaintiff’s Reply in Support of its
Motion for Reconsideration

12

JA2199-2211

10/27/2019

Opposition to Plaintiff’s Motion to
Amend Complaint Pursuant to NRCP
15(b)(2) and 60(b), The Supreme
Court of Nevada’s Decision in
Jessup, and EDCR 2.30 to Set
Aside/Rescind NRS116 Foreclosure
Sale (Timpa Trust)

12

JA2212-2217

10/28/2019

Red Rock Financial Services’
Opposition to Plaintiff’s Motion to
Amend Complaint

12

JA2218-2224

11/18/2019

Order

12

JA2225-2227

11/19/2019

Notice of Entry of Order

12

JA2228-2232

11/19/2019

Notice of Appeal

12

JA2233-2235

08/27/2020

Recorder’s Transcript of Hearing: All
Pending Motions (07/03/2018)

13

JA2236-2316

10/15/2020

Recorder’s Transcript of Hearing:
Thornburg Mortgage Securities Trust
2007-3’s Motion for Reconsideration
of Order Denying Summary
Judgment (11/06/2018)

13

JA2317-2337

10/15/2020

Recorder’s Transcript of Hearing:
Timpa Trust’s Motion for Summary
Judgment (08/13/2019)

13

JA2338-2343

10/15/2020

Recorder’s Transcript of Hearing:
Plaintiff's Emergency Motion for a
Stay of Execution Pending the Court's
Adjudication of Plaintiff's Pending
Motion for Reconsideration of the
Court's Excess Proceeds Order
Pursuant to NRCP 62(b)(3) & (4)
(10/10/2019)

JA2344-2364

10/15/2020

Recorder’s Transcript of Hearing: All
Pending Motions (10/29/2019)

13

JA2365-2427




INDEX OF APPENDIX-ALPHABETICAL

DATE DOCUMENT VOL PAGE
6/26/2015 | Affidavit of Service (Countrywide 1 JA0124
Home Loans)
6/26/2015 | Affidavit of Service (Estates at West 1 JA0126
Spanish Trail
12/30/2014 | Affidavit of Service (Frank Timpa) 1 JA0009
12/30/2014 | Affidavit of Service (Frank Timpa; 1 JA0011
Madeline; Timpa Trust)
7/27/2015 | Affidavit of Service (Las Vegas 1 JA1028
Valley Water District)
12/30/2014 | Affidavit of Service (Madeline 1 JA0010
Timpa)
6/26/2015 | Affidavit of Service (Mortgage 1 JA0127
Electronic Registration System)
2/2/2015 | Affidavit of Service (Recontrust 1 JA0012
Company)
6/26/2015 | Affidavit of Service (Republic 1 JA0125
Services)
7/11/2017 | Affidavit of Service (Spanish Trail 2 JA0270
Master Association)
2/5/2015 Affidavit of Service (Thornburg 1 JA0013
Mortgage Securities Trust 2007-3)
11/25/2014 | Amended Complaint 1 JA0005-0008
2/24/2017 | Answer to Third Amended Complaint 1 JA0145-0148
(Republic Services)
9/7/2017 | Answer to Thornburg Mortgage 2 JA0271-0277
Securities Trust 2007-3’s
Counterclaims (Saticoy Bay)
11/20/2014 | Complaint 1 JA0001-0004
5/22/2018 | Counter-Defendant Spanish  Trail 8 JA1156-1196

Master Association’s Opposition to
Thornburg Mortgage’s Motion for

Summary Judgment and
Countermotion for Summary
Judgment

10




6/26/2018

Counter-Defendant  Spanish  Trail
Master  Association’s Reply in
Support of its Countermotion for
Summary Judgment

JA1249-1270

71512017

Defendant Thornburg Mortgage
Securities Trust 2007-3’s Answer to
Red Rock Financial Services’
Counterclaim

JA0260-0269

6/28/2018

Errata to Thornburg Mortgage
Securities Trust 2007-3’s Motion for
Summary Judgment

JA1276-1304

7/2/2018

Errata to Thornburg Mortgage
Securities Trust 2007-3’s Reply
supporting its Motion to Strike
Plaintiff’s Supplemental Opposition
to its Motion for Summary Judgment
or, In the Alternative, Surreply
Supporting Summary Judgment

JA1351-1358

12/3/2018

Findings of Fact, Conclusions of
Law, and Order Granting Thornburg
Mortgage Securities Trust 2007-3’s
Motion for Summary Judgment

10

JA1719-1728

1/31/2019

Madelaine Timpa and Timpa Trust’s
Verified Answer to Red Rock
Financial Services’ Counterclaim for
Interpleader and Madelaine Timpa’s
Claim to Surplus Funds

10

JA1743-1751

5/4/2018

Motion for Summary Judgment
(Saticoy Bay)

JAQ0278-0477

11/19/2019

Notice of Appeal

12

JA2233-2235

12/5/2018

Notice of Entry of Findings of Fact,
Conclusions of Law, and Order
Granting  Thornburg  Mortgage
Securities Trust 2007-3’s Motion for
Summary Judgment

10

JA1729-1742

9/11/2019

Notice of Entry of Order

12

JA2058-2068

11/19/2019

Notice of Entry of Order

12

JA2228-2232

11




10/8/2019

Opposition to Plaintiff’s Motion for
Reconsideration under NRCP 59(e)
and 60(b) of (I) The Court’s
Summary Judgment Order of
December 3, 2018 and (II) The
Court’s Order Concerning the
Distribution of Excess Proceeds

12

JA2145-2166

10/27/2019

Opposition to Plaintiff’s Motion to
Amend Complaint Pursuant to NRCP
15(b)(2) and 60(b), The Supreme
Court of Nevada’s Decision in
Jessup, and EDCR 2.30 to Set
Aside/Rescind NRS116 Foreclosure
Sale (Timpa Trust)

12

JA2212-2217

7/26/2019

Opposition to Timpa Trust’s Motion
for Summary Judgment and Red
Rock Financial Services’ Limited
Response to Timpa Trust’s Motion
for Summary Judgment

11

JA1886-2038

9/11/2019

Order

12

JA2050-2057

11/18/2019

Order

12

JA2225-2227

9/24/2019

Plaintiff’s Motion for
Reconsideration under NRCP 59(e)
and 60(b) of (I) The Court’s
Summary Judgment Order of
December 3, 2018 and (II) The
Court’s Order Concerning the
Distribution of Excess Proceeds

12

JA2069-2090

10/16/2019

Plaintiff’s  Motion to Amend
Complaint Pursuant to NRCP
15(b)(2) and 60(b), The Supreme
Court of Nevada’s Decision in
Jessup, and EDCR 2.30 to Set
Aside/Rescind NRS116 Foreclosure
Sale

12

JA2167-2189

5/22/2018

Plaintiff’s Opposition to Defendant
Thornburg Mortgage Securities Trust

JA0997-1155

12




2007-3’s
Judgment

Motion for Summary

10/2/2018

Plaintiff’s Opposition to Motion for
Reconsideration

10

JA1651-1690

10/25/2019

Plaintiff’s Reply in Support of its
Motion for Reconsideration

12

JA2199-2211

10/18/2019

Plaintiff’'s Reply to Thornburg
Mortgage Securities Trust 2007-3’s
Limited Opposition to Plaintiff’s
Motion for Reconsideration

12

JA2190-2194

10/2/2019

Plaintiff's Emergency Motion for a
Stay of Execution Pending the Court's
Adjudication of Plaintiff's Pending
Motion for Reconsideration of the
Court's Excess Proceeds Order
Pursuant to NRCP 62(b)(3) & (4)

12

JA2091-2116

812712020

Recorder’s Transcript of Hearing: All
Pending Motions (07/03/2018)

13

JA2236-2316

10/15/2020

Recorder’s Transcript of Hearing: All
Pending Motions (10/29/2019)

13

JA2365-2427

10/15/2020

Recorder’s Transcript of Hearing:
Plaintiff's Emergency Motion for a
Stay of Execution Pending the Court's
Adjudication of Plaintiff's Pending
Motion for Reconsideration of the
Court's Excess Proceeds Order
Pursuant to NRCP 62(b)(3) & (4)
(10/10/2019)

13

JA2344-2364

10/15/2020

Recorder’s Transcript of Hearing:
Thornburg Mortgage Securities Trust
2007-3’s Motion for Reconsideration
of Order Denying Summary
Judgment (11/06/2018)

13

JA2317-2337

10/15/2020

Recorder’s Transcript of Hearing:
Timpa Trust’s Motion for Summary
Judgment (08/13/2019)

13

JA2338-2343

13




3/3/2017

Red Rock Financial Services’
Answer to Plaintiff’s Third Amended
Complaint

JA0149-0155

6/12/2017

Red Rock Financial Services’
Answer to Thornburg Mortgage
Securities Trust 2007-3
Counterclaim; and Red Rock
Financial Services’ Counterclaim for
Interpleader (NRCP 22)

JA0247-0259

5/21/2015

Red Rock Financial Services’
Answer to Thornburg Mortgage
Securities Trust 2007-3
Counterclaim; And Red Rock
Financial Services’ Counterclaim for
Interpleader (NRCP22)

JA0094-0108

5/30/2018

Red Rock Financial Services’ Joinder
to Defendant Spanish Trail Master
Association’s  Countermotion for
Summary Judgment

JA1210-1212

7/9/2019

Red Rock Financial Services’
Limited Response to Timpa Trust’s
Motion for Summary Judgment

11

JA1850-1866

10/28/2019

Red Rock Financial Services’
Opposition to Plaintiff’s Motion to
Amend Complaint

12

JA2218-2224

6/4/2018

Reply in Support of Plaintiff’s
Motion for Summary Judgment
(Saticoy Bay)

JA1217-1248

6/23/2015

Reply to  Counterclaim  for
Interpleader-Republic Services Reply
to Counterclaim

JAO0113-0115

5/30/2018

Republic Services, INC’s Partial
Opposition to Counterdefendant,
Spanish Trail Master Association’s
Countermotion for Summary
Judgment

JA1213-1216

14




5/14/2018

Republic Services, INC’s Partial
Opposition to Plaintiff Saticoy Bay,
LLC Series 34 Innisbrook’s Motion
for Summary Judgment

JA0732-0735

6/11/2015

Second Amended Complaint

JA109-112

7/19/2018

Spanish Trail Master Association’s
Answer to Saticoy Bay’s Third
Amended Complaint

JA1359-1366

7/19/2018

Spanish Trail Master Association’s
Answer to Thornburg Mortgage’s
Counterclaims

JA1367-1383

6/27/2018

Supplement to Plaintiff’s Opposition
to Defendant Thornburg Mortgage
Securities Trust 2007-3’s Motion for
Summary Judgment

JA1271-1275

2/10/2017

Third Amended Complaint

JA0139-0144

4/10/2015

Thornburg Mortgage Securities Trust
2007-3’s  Answer and Counter-
Claims

JA0014-0093

6/24/2015

Thornburg Mortgage Securities Trust
2007-3’s Answer to Red Rock
Financial Services Counterclaim for
Interpleader (NRCP 22)

JA0116-0123

3/19/2017

Thornburg Mortgage Securities Trust
2007-3’s Answer to Saticoy Bay LLC
Series 34  Innisbrook’s  Third
Amended Complaint

JA0156-0166

5/30/2017

Thornburg Mortgage Securities Trust
2007-3’s Answer to Saticoy Bay LLC
Series 34  Innisbrook’s  Third
Amended Complaint and
Counterclaims

JA0167-0246

5/23/2016

Thornburg Mortgage Securities Trust
2007-3’s  Answer to  Second
Amended Complaint

JA0129-0138

10/4/2019

Thornburg Mortgage Securities Trust
2007-3’s  Limited Joinder to

12

JA 2142-2144

15




Plaintiff’s Emergency Motion for
Stay of Execution Pending the
Court’s Adjudication of Plaintiff’s
Pending Motion for Reconsideration
of the Court’s Excess Proceeds Order
Pursuant to 62(b)(3)&(4)

10/4/2019

Thornburg Mortgage Securities Trust
2007-3’s Limited Opposition to
Plaintiff’s Motion for
Reconsideration

12

JA2117-2141

10/25/2019

Thornburg Mortgage Securities Trust
2007-3’s Limited Opposition to
Plaintiff’s  Motion to  Amend
Complaint Pursuant to NRCP
15(b)(2) and 60(b)

12

JA2195-2198

9/17/2018

Thornburg Mortgage Securities Trust
2007-3’s Motion for Reconsideration
of Order Denying Summary
Judgment (Exhibits “L” and “M”)

10

JA1603-1650

9/17/2018

Thornburg Mortgage Securities Trust
2007-3’s Motion for Reconsideration
of Order Denying Summary
Judgment (Motion through Exhibit
HKH)

JA1384-1602

5/4/2018

Thornburg Mortgage Securities Trust
2007-3’s  Motion for Summary
Judgment-Exhibits “F”-*“L”

JA0614-0731

5/4/2018

Thornburg Mortgage Securities Trust
2007-3’s Motion for Summary
Judgment-Motion through Exhibit
l‘E’!

JA0478-0613

5/21/2018

Thornburg Mortgage Securities Trust
2007-3’s Opposition to Saticoy Bay
LLC’s Series 34 Innisbrook’s Motion
for Summary Judgment—Exhibit “J”
through Exhibit “M”

JA0939-0996

16




5/21/2018

Thornburg Mortgage Securities Trust
2007-3’s Opposition to Saticoy Bay
LLC’s Series 34 Innisbrook’s Motion
for Summary Judgment—Motion
through Exhibit “I”

JA0736-0938

10/26/2018

Thornburg Mortgage Securities Trust
2007-3’s Reply Supporting its
Motion for Reconsideration

10

JA1691-1718

5/29/2018

Thornburg Mortgage Securities Trust
2007-3’s  Reply Supporting its
Motion for Summary Judgment and
Opposition to Spanish Trails Master
Association’s  Countermotion  for
Summary Judgment

JA1197-1209

6/29/2018

Thornburg Mortgage Securities Trust
2007-3’s Reply supporting its Motion
to Strike Plaintiff’s Supplemental
Opposition to its Motion for
Summary Judgment or, In the
Alternative, Surreply  Supporting
Summary Judgment

JA1305-1350

6/25/2019

Timpa Trust’s Motion for Summary
Judgment

10

JA1752-1849

7/23/2019

Timpa Trust’s Opposition to Saticoy
Bay LLC Series 34 Innisbrook’s
Motion to Enlarge Time in which to
File Opposition to Timpa Trust’s
Motion for Summary Judgment

11

JA1871-1885

7/9/2019

Timpa Trust’s Reply to Red Rock
Financial Services’ Limited
Response to Timpa Trust’s Motion
for Summary Judgment

11

JA1867-1870

8/6/2019

Timpa Trust’s reply to Saticoy Bay
LLC  Series 34 Innisbrook’s
Opposition to Timpa Trust’s Motion
for Summary Judgment

12

JA2039-2049

17
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Electronically Filed
7/9/2019 12:10 PM
Steven D. Grierson

CLERK OF THE COUE :I
RESP w

DAVID R. KOCH

Nevada Bar No. 8830
STEVEN B. SCOW

Nevada Bar No. 9906
BRODY WIGHT

Nevada Bar No. 13615
KOCH & SCOW LLC

11500 S. Eastern Ave., Suite 210
Henderson, NV 89052
dkoch@kochscow.com
sscow@kochscow.com
bwight@kochscow.com
Telephone: (702) 318-5040
Facsimile: (702) 318-5039

Attorneys for Counter-Defendant /Counterclaimant
Red Rock Financial Services

EIGHTH DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 34 INNISBROOK, | Case No.: A-14-710161-C

Dept.: XXVI
Plaintiff,
Vs. RED ROCK FINANCIAL SERVICES’
LIMITED RESPONSE TO TIMPA
THORNBURG MORTGAGE SECURITIES TRUST’S MOTION FOR SUMMARY

TRUST 2007-3; RECONSTRUCT COMPANY, JUDGMENT
N.A. a division of BANK OF AMERICA;
FRANK TIMPA and MADELAINE TIMPA,
individually and as trustees of the TIMPA
TRUST,

Defendants.

THORNBURG MORTGAGE SECURITIES
TRUST 2007-3,

Counterclaimant,
VS.

SATICOY BAY LLC SERIES 34 INNISBROOK,
a Nevada Limited-liability company; SPANISH

TRAIL MASTER ASSOCIATION, a Nevada
Non-Profit Corporation; RED ROCK

JA1850

Case Number: A-14-710161-C

Y




O 0 NN O U A W N

N N DD N NN DN NN DN PR Rk R m ), m R, |,
o NN SN G ok W RO O 0NN UL RO

through X, inclusive,

Counter-Defendants.

FINANCIAL SERVICES, LLC, an unknown
entity; FRANK TIMPA, an individual; DOES I
through X; and ROE CORPORATIONS I

RED ROCK FINANCIAL SERVICES,
Counterclaimant,

VS.

TRAILS; MORTGAGE ELECTRONIC

DOES 1-100, inclusive,

Counter-Defendants.

THORNBURG MORTGAGE SECURITIES
TRUST 2007-3; COUNTRYWIDE HOME
LOANS, INC.; ESTATES WEST AT SPANISH

REGISRATION SYSTEM, INC.; REPUBLIC
SERVICES; LAS VEGAS VALLEY WATER
DISTRICT; FRANK TIMPA and MADELAINE
TIMPA, individually and as trustees of the
TIMPA TRUST U/T/D March 3, 1999; and

Red Rock Financial Services (“Red Rock”) hereby files this limited response to

Timpa Trust U/T/D March 3, 1999’s (“Timpa Trust”) Motion for Summary Judgment. The

response is based on the following Memorandum of Points and Authorities, the papers

and pleadings on file herein, and any oral arguments that this Court may permit.

Dated: July 9, 2019

By:

KOCH & SCOW, LLC

/s/Steven B. Scow
Steven B. Scow
Attorneys for Red Rock Financial Services
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MEMORANDUM OF POINTS AND AUTHORITIES

L Argument

In its motion for summary judgment, Timpa Trust asks the Court for an order
granting Timpa Trust the surplus funds from the HOA foreclosure sale of the property
located at 34 Innisbrook Ave., Las Vegas, NV 89113 conducted by Red Rock on or about
September 15, 2014. Timpa Trust moves to recover these funds in connection with an
interpleader counterclaim Red Rock filed on May 21, 2015, which is attached as Exhibit 8
to Timpa Trust’s motion. Until recently, Red Rock’s counsel held $1,168,865.05 in excess
proceeds from the foreclosure sale in its attorney-client trust account, claimed no interest
in the excess proceeds, and filed the interpleader in order to properly allocate the excess
proceeds. Red Rock deposited the funds with the Court on June 20, 2019, which is the date
shown on the Court’s official receipt.

Red Rock does not oppose Timpa Trust’s motion for summary judgment, and Red
Rock does not claim any interest in the excess proceeds. However, it is well settled law that
when a party files a claim to interplead funds it has no interest in retaining, the trial court
has discretion to award attorney’s fees and costs for filing and conducting the interpleader
action to the disinterested party, and the court may award such fees and costs from the
interpleaded funds. See, Premier Tr., Inc. v. Duwall, 559 F. Supp. 2d 1109, 1117 (D. Nev. 2008);
Abex Corp. v. Ski’s Enterprises, Inc., 748 F.2d 513, 516 (9th Cir. 1984). Courts have further
granted such fees and costs incurred for initiating the interpleader case, but also for those
fees incurred in defending the interpleader claim. See, .., S. California Gas Co. v. Flannery,
209 Cal. Rptr. 3d 842, 850 (Cal. App. 2d Dist. 2016).

The value of the foreclosed home and the excess proceeds in this case were
substantial, and counsel for Red Rock has had to expend significant time prosecuting this
matter and the interpleader claim. Although Red Rock has not had any interest in the
excess funds, through the end of June, 2019 Red Rock has accrued $29,161.69 in fees and

costs, all of which are itemized in Exhibit A attached to this motion.
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Red Rock has been well aware of the nature of this interpleader action and has
attempted to carefully record and mindfully accrue the fees and costs in this action. Red
Rock, therefore, asks the Court to award the $29,161.69 in fees and costs from the
interpleaded funds before awarding the funds to Timpa Trust.

IL. Conclusion
For the reasons outlined above, Red Rock asks the Court to award its fees and costs

accrued in the interpleader action out of the interpleaded funds.

DATED: July 9, 2019 KOCH & SCOW, LLC

/s/ Steven B. Scow

STEVEN B. SCOW

Attorneys for Red Rock Financial
Services, LLC
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DECLARARTION OF STEVEN SCOW IN SUPPORT OF THE LIMITED

RESPONSE TO TIMPA TRUST’S MOTION FOR SUMMARY JUDGMENT

I, Steven B. Scow, do hereby declare under penalty of perjury that the following
assertions are true to the best of my knowledge and belief and as provided to me by my
client:

1. I am the attorney for Red Rock Financial Services, LLC (“Red Rock”) and
have been for all times relevant to this action.

2. Following the foreclosure on the property located at 34 Innisbrook Ave.,
Las Vegas, NV 89113, held on or about September 15, 2014, my office received a check
from Red Rock in the amount of $1,168,865.05, representing the excess proceeds from that
sale; we deposited that check in our IOLTA attorney-client trust account.

3. On May 21, 2015, my office filed a interpleader counterclaim on behalf of
Red Rock seeking direction regarding the excess proceeds.

4, The excess proceeds in this matter are substantial, and we have tracked
time and costs since May 2015; through June 26, 2019, Red Rock has accrued $29,161.69 in
attorneys fees and costs in connection with this action. A true and correct itemization of
all fees and costs accrued is attached as Exhibit A to this response.

5. On or about June 20, 2019, I caused the $1,168,865.05 in excess proceeds
to be deposited with the Court in compliance with the Court’s June 19, 2019 order.

I declare under penalty of perjury pursuant to the laws of the State of Nevada that

the above is true and correct to the best of my knowledge and belief.

DATED: July 9, 2019 KOCH & SCOW, LLC

/s/ Steven B. Scow

STEVEN B. SCOW

Attorneys for Interpleader

Red Rock Financial Services, LLC
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CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury, that I am over the age of
eighteen (18) years, and I am not a party to, nor interested in, this action. I certify that on
July 9, 2019, I caused the foregoing document entitled: RED ROCK FINANCIAL
SERVICES’ LIMITED RESPONSE TO TIMPA TRUST’S MOTION FOR SUMMARY
JUDGMENT to be served by as follows:

[X]  Pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through
the Eighth Judicial District court’s electronic filing system, with the date
and time of the electronic service substituted for the date and place of
deposit in in the mail; and/or;

[ ] Dby placing same to be deposited for mailing in the United States
Mail, in a sealed envelope upon which first class postage was
prepaid in Henderson, Nevada; and /or

[ ] Pursuantto EDCR 7.26, to be sent via facsimile; and /or

[ ] hand-delivered to the attorney(s) listed below at the address
indicated below;

[ ] tobe delivered overnight via an overnight delivery service in lieu of
delivery by mail to the addressee (s); and or:

[ ] by electronic mailing to:

Melanie Morgan (melanie.morgan@akerman.com)
Akerman LLP (AkermanLAS@akerman.com)
Jared Sechrist (jared.sechrist@akerman.com)

Gina LaCascia (glacascia@leachjohnson.com)
Sean Anderson (sanderson@leachjohnson.com)
Robin Callaway (rcallaway@lkglawfirm.com)
Ryan Hastings (rhastings@lkglawfirm.com)

Patty Gutierrez (pgutierrez@lkglawfirm.com)
Donald H. Williams, Esq. (dwilliams@dhwlawlv.com)
David R. Koch . (dkoch@kochscow.com)

Eserve Contact . (office@bohnlawfirm.com)

Robin Gullo . (rgullo@dhwlawlv.com)

Staff . (aeshenbaugh@kochscow.com)

Steven B. Scow . (sscow@kochscow.com)

Gregory Walch (greg.walch@lvvwd.com)

Sean Anderson (sanderson@leachjohnson.com)
Venicia Considine (vconsidine@lacsn.org)

Travis Akin (travisakin8@gmail.com)

Roger Croteau (croteaulaw@croteaulaw.com)
Bryan Naddafi (bryan@avalonlg.com)

Executed on July 9, 2019 at Henderson, Nevada.

/s/  Andrea W. Eshenbaugh
An Employee of Koch & Scow LLC
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11500 S. Eastern Ave., Suite 210
Henderson, NV 89052
Phone: (702) 318-5040

STATEMENT

Red Rock Financial Services

Attorney’s Fees
5/6/2015

5/7/2015
5/21/2015
5/21/2015
6/2/2015
6/10/2015
7/13/2015

8/2/2016

8/16/2016

9/2/2016

10/27/2016

12/16/2016

1/10/2017

Invoice Date: June 26, 2019

Invoice Number: RRFS-20190626

Invoice Amount: $29,161.69

Matter: Saticoy Bay v. Thornburg

Timpa-34 Innisbrook: reviewing counterclaim
and drafting answer to counterclaim

Timpa-34 Innisbrook: drafting Complaint for
Interpleader

Draft/revise Answer and Counterclaim (Saticoy
Bay / Innisbrook)

Work on Innisbrook response.

Work on strategy issues. Confer re same.
Innisbrook: Research service issues.
Correspond with counsel on Timpa case re
response to interpleader complaint.

Conference calls re Saticoy Bay / Thornburg case
and pending hearing before discovery
commissioner; request plaintiff to add client to
joint case conference report per commissioner
order and review responses and parties to last
amended complaint of plaintiff re same.
Prepare for and attend lengthy hearing in
Innisbrook matter. Confer with counsel for
lender following hearing re case issues and third-
party purchaser position.

Review Thornburg supplemental disclosures in
Saticoy Bay /Innisbrook case.

Briefly review discovery propounded on lender
in Saticoy / Thornburg case.

Work on response strategy issues re third party
purchaser threatened claims and review prior
pleadings re established arguments regarding
impact of conditional offers/tendered payments
in Saticoy Bay / Thornburg.

Confer with opposing counsel re notice of
completion re mediation in Saticoy / Thornburg

R.E.

R.E.

D.R.K.

S.B.S.

D.R.K.

R.E.
S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

2.80
1.70
1.50
.60
.80
.60
.30

.50

2.40

.50

.20

.60

.20

$840.00
$510.00
$487.50
$180.00
$260.00
$180.00

$90.00

$137.50

$660.00

$150.00

$55.00

$165.00

$60.00
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2/28/2017

3/1/2017

3/2/2017

3/2/2017

3/27/2017

4/18/2017
4/25/2017
4/28/2017

5/25/2017

5/26/2017

6/1/2017

6/2/2017

6/12/2017

6/12/2017
6/14/2017
6/16/2017
6/22/2017

6/27/2017

6/28/2017

6/28/2017

case.
Review third party purchaser claims in

Saticoy / Thornburg matter and work on response
strategy re same.

Review lien holder response re interpleader
issues in Saticoy / Thornbook case.

Saticoy v. Thornburg A710161: Research motion
to dismiss third amended complaint and answer
third amended complaint.

Work on response to third party complaint in
Saticoy / Thornburg case.

Analyze lender motion to amend counterclaims
and add parties along with errata to same in
Saticoy Bay / Thornburg case; briefly review
discovery from lender along with lender answer
to third amended complaint.

Review court order re amendment to answer and
counterclaims in Saticoy Bay/Thornburg case.
Analyze purchaser responses to lender discovery
in Saticoy Bay / Thornburg.

Analyze issues re proposed order allowing lender
to amend and add parties in Saticoy / Thornburg.
Correspond with counsel for parties re pending
discovery issues in Saticoy

Innisbrook / Thornburg.

Review proposed stipulation in

Saticoy / Thornburg re discovery and trial issues;
analyze lender proposed amended response and
counterclaims and outline issues re response.
Review court order granting lender motion to
amend claims and add parties in Saticoy v.
Thornburg case.

Review purchaser supplemental production in
Saticoy Bay v. Thornburg.

Work on revising and finalizing response to third
amended counterclaim and interpleader in
Saticoy v. Thornburg.

Saticoy Bar v. Thornburg: Draft Answer to
Counterclaim and Counterclaim for Interpleader.
Analyze purchaser motion to dismiss lender
counterclaims in Saticoy Bay/Thornburg.
Saticoy v. Thornburg: Research and outline
opposition to Saticoy's motion to dismiss.

Saticoy Bay/ Thornburg A-14-710161: Research
opposition to Saticoy Bay's motion to dismiss.
Saticoy Bay v. Thornburg A-14-710161: Research
and draft opposition to Saticoy's motion to
dismiss.

Work on drafting, revising, and finalizing
opposition to third party purchaser motion to
dismiss claim by lender in Saticoy Bay v.
Thornburg Mortgage case; review application
documentation re same.

Saticoy Bay v. Thornburg A-14-710161: Research
and draft opposition to Saticoy's motion to
dismiss.

S.B.S.

S.B.S.

B.W.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

B.W.

S.B.S.

B.W.

B.W.

B.W.

S.B.S.

B.W.

.30

.20

1.80

40

90

.20

.30

.30

.20

.50

.20

.30

90

1.90

.30

2.70

1.40

3.10

1.10

2.70

$90.00

$60.00

$405.00

$120.00

$270.00

$60.00
$90.00
$90.00

$60.00

$150.00

$55.00

$82.50

$270.00

$427.50

$90.00
$607.50
$315.00

$697.50

$330.00

$607.50
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7/17/2017

7/17/2017

7/25/2017

8/11/2017

8/14/2017

8/15/2017

8/15/2017

8/21/2017

8/22/2017
8/28/2017

8/29/2017

9/9/2017

9/13/2017

9/13/2017

9/19/2017

9/19/2017

9/29/2017

10/10/2017

Analyze court order re recusal of court in
Saticoy / Thornburg and new assignment order;
confer re same.

Analyze purchaser replies in support of motion to
dismiss in Saticoy Bay/Thornburg matter and
work on possible response issues given
arguments regarding tender and justified
rejections.

Conference call re appearance issues for
purchaser motion to dismiss in

Saticoy / Thornburg matter.

Saticoy v. Thornburg A-14-710161-C: Respond to
bank's interrogatories and requests for
production.

Work on drafting, revising, and finalizing
responses to written discovery in

Saticoy / Thornburg case; review underlying
claims and numerous documents re same.

Work on joinder re motion to dismiss in Saticoy
Bay/Thornburg matter and analyze association
arguments re same.

Review lender intent to default association in
Saticoy / Thornburg; correspond re same.
Analyze lender responses and arguments to
counterclaims and motion to dismiss in

Saticoy / Thornburg case.

Review order denying purchaser motion to
dismiss in Saticoy / Thornburg matter.

Review documentation re motion to extend dates
given dismissal motion in Saticoy v. Thornburg.
Saticoy Bay/34 Innisbrook / Thornburg A-14-
710161-C: Attend hearing on motion to extend
discovery.

Review purchaser answer to lender complaint in
Saticoy / Thornburg matter.

Review and analyze association response and
citations in connection with pending motion to
dismiss in Saticoy Bay v. Thornburg; review
various case law and work on response strategy
issues to lender opposition.

Review various documentation and evidence
produced and work on second supplement to
initial disclosures in Saticoy / Thornburg case.
Analyze lender supplemental disclosures in
Saticoy / Thornburg case and review documents
and witness issues.

Work on for hearing strategy regarding motion to
dismiss lender claims in Saticoy / Thornburg case
and review filings and work on argument issues
with association counsel.

Review proposed order granting in part and
denying in part motion to dismiss in

Saticoy / Thornburg matter; correspond re same.
Analyze court order granting in part and denying
in part motion to dismiss claims in Saticoy bay v.
Thornburg.

S.B.S.

S.B.S.

S.B.S.

B.W.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

B.W.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

.20

40

.20

1.90

1.40

40

.20

.30

.20

.20

2.90

.20

.60

90

40

40

.30

.20

$60.00

$120.00

$60.00

$427.50

$420.00

$120.00

$60.00

$90.00

$60.00
$60.00

$652.50

$60.00

$150.00

$270.00

$120.00

$120.00

$90.00

$60.00
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10/16/2017

11/6/2017

11/7/2017

11/8/2017

11/9/2017

11/15/2017
12/4/2017
12/5/2017

12/7/2017
1/2/2018

1/5/2018

1/5/2018

1/5/2018

1/8/2018

1/9/2018

1/10/2018

1/11/2018

1/16/2018

1/17/2018

1/24/2018

Conference call with counsel for lender re excess
proceeds in Saticoy / Thornburg case and status
issues.

Appear for and attend hearing in

Saticoy / Thornburg matter; confer with counsel
following hearing re possible settlement issues
and pending discovery.

Review court order re discovery issues in

Saticoy / Thornburg; conference call with lender
counsel re court instruction at hearing and need
for amended order; correspond re same.

Review order granting extension of discovery and
trial issues in Saticoy v. Thornburg.

Review proposed amended order re discovery
and dispositive motion issues in Saticoy v.
Thornburg matter; correspond with opposing
counsel re same.

Review court order re Saticoy / Thornburg trial
issues and work on strategy re same.

Conference calls with lender counsel re
depositions in Saticoy / Thornburg matter.
Saticoy Bay v. Thornburg A-14-710161: Attend
deposition of Red Rock Financial.

Review amended notices in Saticoy v. Thornburg.
Review lender supplemental production in
Saticoy v. Thornburg matter.

Review association initial production in Saticoy v.
Thornburg matter.

Analyze court order re case status update and
trial readiness in Saticoy / Thornburg matter and
review with order setting trial.

Analyze lender discovery propounded on
association and client in Saticoy v. Thornburg and
outline issues re responses.

Conference call with counsel for lender in Saticoy
v. Thornburg re various discovery and pre-trial
issues.

Review issues re discovery and trial timing in
Saticoy / Thornburg matter and correspond with
opposing counsel re same.

Review deposition notices and related discovery
documentation in Saticoy / Thornburg case;
conference call with lender counsel re scheduling
issues and re case concerns and possible
resolution.

Review update provided to court in

Saticoy / Thornburg matter and analyze issues re
same.

Conference call with counsel for lender re
discovery issues in Saticoy / Thornburg matter
and confer re possible additional production
issues.

Review lender motion to extend discovery in
Thornburg/Saticoy matter.

Correspond with counsel re client deposition in
Saticoy v. Thornburg matter and work on prep

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

B.W.

S.B.S.
S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

.20

1.90

.30

.20

.20

.20

.20

3.10

.20
.30

.30

.20

40

.20

.20

40

.20

.20

.20

.20

$55.00

$570.00

$90.00

$60.00

$60.00

$60.00
$60.00
$697.50

$60.00
$90.00

$90.00

$60.00

$120.00

$60.00

$60.00

$120.00

$60.00

$60.00

$60.00

$55.00
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1/25/2018

2/2/2018

2/2/2018

2/2/2018

2/5/2018

2/9/2018

2/13/2018

2/26/2018

3/5/2018

3/7/2018

4/5/2018

4/13/2018

4/20/2018

4/25/2018

4/26/2018

5/1/2018

5/21/2018

issues.

Appear for and defend client at lengthy
deposition in Saticoy / Thornburg matter; review
numerous documents and confer with client re
questioning.

Saticoy v. Thornburg (Case No. 14-710161-C).
Review voluminous lender supplemental
document production and analyze arguments re
same.

Saticoy v. Thornburg (Case No. 14-710161-C).
Work on drafting, revising, and finalizing
responses to lender discovery requests and
review documents re same.

Saticoy Bay v. Thornburg A-14-710161-C: Draft
responses to requests for admission and
interrogatories.

Saticoy v. Thornburg (Case No. 14-710161).
Review discovery responses and analyze factual
issues as part of same.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze association supplemental disclosures
and documentation.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze lender and purchaser opposing
arguments regarding pending motion to extend
discovery.

Saticoy v. Thornburg (Case No. 14-710161)
Review proposed order re discovery and trial
issues and correspond with opposing counsel re
same.

Saticoy v. Thornburg (Case No. 14-710161)
Review court order re discovery and trial issues.
Saticoy v. Thornburg (Case No. 14-710161)
Review association discovery requests
propounded to lender.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze lender supplemental disclosures.
Saticoy v. Thornburg (Case No. 14-710161)
Further analyze lender supplemental disclosures.
Saticoy v. Thornburg (Case No. 14-710161) Work
on motion for summary judgment and
evidentiary issues; confer with counsel for lender
re same.

Saticoy v. Thornburg (Case No. 14-710161) Work
on finalizing declaration pertaining to
authentication of documents for application to
pending motion for summary judgment.

Saticoy Bay /34 Innisbrook/Thornburg A-14-
710161-C: Research and begin drafting motions
for summary judgment against the Bank and the
Third Party Purchaser.

Saticoy v. Thornburg (Case No. 14-710161) Work
on summary judgment strategy issues and review
lender proposed arguments.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze lengthy competing motions for summary

S.B.S.

S.B.S.

S.B.S.

B.W.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

B.W.

S.B.S.

S.B.S.

4.80

.80

1.80

2.90

.20

.20

40

.20

.20

.20

.20

.30

.70

.30

4.80

.30

1.10

$1,440.00

$240.00

$540.00

$652.50

$60.00

$60.00

$110.00

$60.00

$60.00

$60.00

$60.00

$90.00

$210.00

$90.00

$1,080.00

$90.00

$330.00
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5/22/2018

5/25/2018

5/30/2018

5/30/2018

5/31/2018

6/4/2018

6/5/2018

6/5/2018

6/6/2018

6/7/2018

6/11/2018

6/27/2018

7/2/2018

7/3/2018

7/6/2018

judgment from lender and purchaser, opposition
briefing from public utility and lender, and new
case law arguments.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze lender responses to association's various
written discovery requests.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze arguments presented by purchaser in
opposition to lender motion for summary
judgment and review lender position re same.
Saticoy v. Thornburg (Case No. 14-710161) Draft
and finalize joinder regarding counter motion for
summary judgment.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze association opposition to lender motion
for summary judgment and counter motion
along with lender reply arguments in support of
summary judgment.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with opposing counsel re competing
motions for summary judgment and stipulation
re hearing issues.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with opposing counsel re pending
motions for summary judgment and hearing
issues.

Saticoy v. Thornburg (Case No. 14-710161) Work
on edits re stipulation re pending motions for
summary judgment.

Stacy Bay v. Thornburg (Case No. 14-710161)
Analyze reply brief of Saticoy in support of its
motion for summary judgment.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with opposing counsel re hearing on
dispositive motions.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Prepare stipulation and order pertaining to
pending hearing issues.

Stacy Bay v. Thornburg (Case No. 14-710161)
Correspond with counsel for Thornburg re court
response for hearing date on competing motions
for summary judgment.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze purchaser's supplemental opposition to
lender's motion for summary judgment and
association reply brief in support of motion for
summary judgment.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Analyze lender sur-reply in support of motion for
summary judgment and errata to motion for
summary judgment.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze court ruling on motions for summary
judgment and work on responsive strategy in
preparation for trial.

Saticoy v. Thornburg (Case No. 14-710161)

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

D.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

40

.80

40

.70

.20

.20

.20

.30

.20

.30

.20

.60

.30

.70

.50

$120.00

$240.00

$120.00

$210.00

$60.00

$60.00

$60.00

$90.00

$60.00

$67.50

$60.00

$180.00

$90.00

$210.00

$150.00
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7/6/2018

7/9/2018

7/9/2018

7/9/2018

7/11/2018

7/12/2018

7/12/2018

7/18/2018

7/18/2018

7/19/2018

7/20/2018

7/23/2018

7/24/2018

7/24/2018
7/24/2018

8/7/2018
8/8/2018

8/15/2018

8/16/2018

Review pretrial disclosures filed by lender,
association and purchaser.

Saticoy v. Thornburg (Case No. 14-710161) Draft,
revise and finalize pre-trial disclosures.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with counsel for Saticoy, Thornburg
and association re pre-trial conference and pre-
trial memorandum issues.

Saticoy v. Thornburg (Case No. 14-710161)
Attend pre-trial meeting with all opposing
counsel and confer re all required aspects for pre-
trial conference and pre-trial memorandum.
Saticoy v. Thornburg (Case No. 14-710161)
Conference call with counsel for association to
discuss case strategy and trial issues re possible
bifurcation of claims.

Saticoy v. Thornburg (Case No. 14-710161)
Review trial subpoenas issued by lender.

Saticoy v. Thornburg (Case No. 14-710161)
Appear for and attend hearing on calendar call
and confer with all opposing counsel and court re
trial issues and procedures.

Saticoy v. Thornburg (Case No. 14-710161)
Confer with counsel for Saticoy re various issues
surrounding elements of claims against client by
Saticoy.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Correspond with counsel for lender re proposed
joint pretrial memorandum.

Saticoy v. Thornburg (Case No. 14-710161) Work
on revising joint pretrial memorandum.

Saticoy v. Thornburg (Case No. 14-710161)
Review association responses to amended claims
of lender and purchaser.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze purchaser claims and potential
arguments regarding duty to disclose to public in
connection with pretrial memorandum.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with counsel for lender and
purchaser re joint pretrial memorandum.

Saticoy v. Thornburg (Case No. 14-710161)
Review finalized joint pre-trial memorandum as
filed.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze proposed exhibit list for trial.

Saticoy Bay v. Thornburg A-14-710161-C: Review
and edit joint findings of fact

Thornburg: Review and revise stipulated facts
Saticoy v. Thornburg (Case No. 14-710161) Work
on stipulated facts and revisions to same.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Work on revisions to statement of stipulated facts
for trial.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Appear for and attend calendar call hearing and

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.
S.B.S.

S.B.S.
B.W.

B.W.
S.B.S.

S.B.S.

S.B.S.

40

.30

.70

.30

.20

2.40

.20

.20

40

.20

40

.20

.20

.30

1.30

1.70
.30

40

2.30

$120.00

$90.00

$210.00

$90.00

$60.00

$720.00

$60.00

$60.00

$120.00

$60.00

$120.00

$60.00

$60.00

$90.00
$292.50

$382.50
$90.00

$120.00

$690.00
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8/17/2018

8/21/2018

8/23/2018

8/29/2018

8/31/2018

9/6/2018

9/11/2018

9/12/2018

9/12/2018

9/17/2018

10/3/2018

10/29/2018

11/1/2018

11/5/2018

11/5/2018

11/6/2018

confer with court and opposing counsel re trial
issues.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Review first amended notice of trial subpoenas
from lender.

Saticoy v. Thornburg (Case No. 14-710161)
Review proposed revisions to stipulated facts for
trial.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with opposing counsel re trial
procedures.

Saticoy Bay v. Thornburg Mortgage (Case No. 14-
710161) Analyze proposed stipulation and order
setting trial stack and timing issues for trial.
Saticoy v. Thornburg (Case No. 14-710161)
Analyze purchaser revisions to proposed
stipulation of facts for trial.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with opposing counsel re stipulated
facts and admission of documents.

Saticoy v. Thornburg (Case No. 14-740161)
Review court order regarding trial issues and
procedures.

Saticoy v. Thornburg (Case No. 14-710161)
Review notice of entry of order re trial
procedures.

Saticoy v. Thornburg (Case No. 14-710161)
Review correspondence and revisions from
purchaser counsel re proposed stipulated facts for
trial.

Saticoy v. Thornburg (Case No. 14-710161)
Anlayze lender motion for reconsideration of
order denying motion for summary judgment in
light of new authority.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze purchaser opposition to lender motion
for reconsidation.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with counsel for lender and
purchaser re draft stipulated facts for purposes of
pending trial

Saticoy v. Thornburg (Case No. 14-710161)
Analyze lender reply in support of motion for
reconsideration of summary judgment.

Saticoy v. Thornburg (Case No. 15-710161)
Conference call with counsel for association re
strategy for hearing on bank's motion for
reconsideration.

Review Nevada Supreme Court ruling in Bank of
America v. SFR Investments to prepare for
hearing on motion to reconsider motion for
summary judgment in the Saticoy Bay v.
Thornburg Trust matter.

Appear for and attend hearing on motion for
reconsideration in re Saticoy Bay v. Thornburg
Mortgage Securities.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

D.S.

D.S.

.20

.20

.20

.20

.20

.20

.20

.20

.20

40

.30

.20

.30

.30

.70

2.90

$60.00

$60.00

$60.00

$60.00

$60.00

$60.00

$60.00

$60.00

$60.00

$120.00

$90.00

$60.00

$90.00

$90.00

$157.50

$652.50
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11/12/2018

11/15/2018

12/4/2018

12/5/2018

12/12/2018

12/12/2018

1/3/2019

1/4/2019

1/4/2019

2/1/2019

2/5/2019

3/4/2019

4/4/2019

4/8/2019

4/15/2019

4/16/2019

4/16/2019

Saticoy v. Thornburg (Case No. 14-710161) Work
on revisions to proposed order granting lender's
motion for summary judgment.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with all opposing counsel re lender
motion for summary judgment and impact on
remaining claims.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Analyze court's findings of fact and conclusions
of law and lender memorandum of costs.
Saticoy Bay v. Thornburg (Case No. 14-710161)
Review court order re trial issues relating to
purchaser claims.

Saticoy v. Thornburg (Case No. 14-710161)
Review order purporting to close case despite
pending claims.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with counsel for association re
calendar call issues.

Saticoy v. Thornburg (Case No. 14-710161)
Correspond with all opposing counsel re trial
issues and preparation.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Analyze court order regarding further
proceedings after improper dismissal.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Analyze third party complaint claims and
assertions of investor that remain for purposes of
trial.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Analyze prior homeowner response re
interpleader allegations and claim to surplus
funds from foreclosure.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze purchaser pending claims and work on
strategy re possible dispositive motion.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Review and analyze court minute order re trial
procedures and remaining claims.

Saticoy v. Thornburg (Case No. 14-710161)
Review and analyze position statement from
purchaser regarding remaining claims and trial
issues.

Saticoy v. Thornburg (Case No. 14-710161)
Review and analyze lender joinder to prior
homeowner status memo.

Saticoy Bay v. Thornburg (Case No. 14-710161)
Analyze court order re case status and finality of
dispositive motions.

Saticoy v. Thornburg (Case No. 14-710161)
Analyze various procedural and strategic aspects
of case including pending interpleader matter
closed by court.

Saticoy v. Thornburg (Case No. 14-710161)
Conference call with counsel for prior
homeowner re excess funds from foreclosure sale

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

S.B.S.

40

.20

.50

.20

.20

.20

.20

.20

.30

.30

.30

.20

.30

.20

.20

40

.30

$130.00

$60.00

$150.00

$60.00

$60.00

$60.00

$60.00

$60.00

$90.00

$90.00

$90.00

$60.00

$90.00

$60.00

$60.00

$120.00

$90.00
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4/16/2019

4/29/2019

5/9/2019

6/11/2019

6/18/2019

6/18/2019

6/26/2019

SUBTOTAL:

Costs
5/21/2015

6/10/2015
6/18/2015
6/22/2015
6/22/2015

6/23/2015

SUBTOTAL:

and interpleader claims.

Thornburg: discuss interpleader action with B.W. 40
Olympia law group.
Timpa v. Thornburg/Saticoy (Case No. 19- S.B.S. .30

793543) Analyze complaint and claims brought
by trust against lender, purchaser, association, et
al. re foreclosure.

Conference call with opposing counsel regarding D.S. .30
opening 34 Innisbrook matter for interpleader

action.

Saticoy Bay v. Thornburg (Case No. 14-710161) S.B.S. .30

Analyze proposed order regarding excess
proceeds and claims of parties.
Saticoy Bay v. Thornburg (Case No. 14-710161) S.B.S. 20
Analyze court order re reinstatement of claims
pertaining to excess funds.
Saticoy Bay v. Thornburg (Case No. 14-710161) S.B.S. .50
Draft notice regarding deposit and
correspondence to court re interpleader required
for excess funds remaining after foreclosure.
Saticoy Bay v. Thornburg (Case No. 14-710161) S.B.S. 40
Analyze motion for summary judgment from
prior homeowner re foreclosure excess proceeds.
104.7

Court Filing Fees for Answer to Counterclaim & Counterclaim -
Saticoy Bay /34 Innisbrook / Thornburg A-14-710161-C

Junes Invoice EP171381 - Acceptance of Service on Kerr for Timpas-
Saticoy Bay /34 Innisbrook / Thornburg A-14-710161-C

Junes Invoice EP112816 - Service on Estates West at Spanish Trails-
Saticoy Bay /34 Innisbrook / Thornburg A-14-710161-C

Junes Invoice EP112815 - Service on Countrywide-Saticoy Bay /34
Innisbrook / Thornburg A-14-710161-C

Junes Invoice EP112811 - Service on Republic Services-Saticoy
Bay /34 Innisbrook / Thornburg A-14-710161-C

Junes Invoice EP112813 - Service on MERS-Saticoy Bay/ 34
Innisbrook / Thornburg A-14-710161-C

$90.00

$90.00

$67.50

$90.00

$60.00

$150.00

$120.00

$28,562.50

$236.69
$20.00
$43.00
$62.50
$102.00
$135.00

$599.19

TOTAL: $29,161.69
CURRENT BALANCE DUE AND OWING: $29,161.69
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Electronically Filed
7/9/2019 1:13 PM
Steven D. Grierson

CLERK OF THE COU|
BRYAN NADDAFTI, ESQ. Cﬁfwf

Nevada Bar No. 13004

AVALON LEGAL GROUP LLC
9480 S. Eastern Ave., #257

Las Vegas, NV 89123

Telephone: (702) 522-6450

Email: bryan@avalonlg.com

TRAVIS AKIN, ESQ.

Nevada Bar No. 13059

THE LAW OFFICE OF TRAVIS AKIN
8275 S. Eastern Ave.

Las Vegas, NV 89123

Telephone: (702) 510-8567

Email: travisakin8@gmail.com

Attorneys for TIMPA TRUST
U/T/D MARCH 3, 1999

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 34 Case No.: A-14-710161-C
INNISBROOK,
Department No.: XXVI
Plaintiff,

VS.

THORNBURG MORTGAGE SECURITIES TIMPA TRUST'S REPLY TO RED ROCK

TRUST 2007-3, et al., FINANCIAL SERVICES’ LIMITED
RESPONSE TO TIMPA TRUST’S
Defendants. MOTION FOR SUMMARY JUDGMENT

AND ALL RELATED ACTIONS

\
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Case Number: A-14-710161-C
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COMES NOW, claimant TIMPA TRUST U/T/D MARCH 3, 1999 (hereafter “Timpa
Trust”) by and through its attorneys, Bryan Naddafi, Esq. and Travis Akin, Esq., and hereby files
this reply to Red Rock Financial Services’ Limited Response to Timpa Trust’s Motion for
Summary Judgment. This Reply is based upon the pleadings and papers on file herein, the

attached Memorandum of Points and Authorities, and any oral arguments the Court may wish to

entertain at a hearing on this matter.

DATED this 9" day of July 2019.

AVALON LEGAL GROUP LLC

/s/ Bryan Naddafi
BRYAN NADDAFI, ESQ.
Nevada Bar No. 13004
9480 S. Eastern Avenue, Suite 257
Las Vegas, Nevada 89123
Telephone No. (702) 522-6450
Email: bryan@avalonlg.com

TRAVIS AKIN, ESQ.

Nevada Bar No. 13059

THE LAW OFFICE OF TRAVIS AKIN
8275 S. Eastern Ave.

Las Vegas, NV 89123

Telephone: (702) 510-8567

Email: travisakin8(@gmail.com

Attorneys for TIMPA TRUST
U/T/D MARCH 3, 1999
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POINTS AND AUTHORITIES

L. ARGUMENT
Timpa Trust is in agreement with Red Rock Financial Services (hereafter “Red Rock™)
that they are entitled to receive fees and costs from the interpleader funds. Moreover, Timpa
Trust has reviewed Red Rock’s outlined attorney fees of $28,562.50 and costs of $599.19 which
total $29,161.69. Timpa Trust has no objection to Red Rock’s request that the amount of
$29,161.69, which is the total of attorney fees and costs, be paid out from the excess proceeds
currently held by this Court to Red Rock, with the remainder of the excess proceeds issued to

Timpa Trust.

DATED this 9" day of July 2019.
AVALON LEGAL GROUP LLC

/s/ Bryan Naddafi
BRYAN NADDAFI, ESQ.
Nevada Bar No. 13004
9480 S. Eastern Avenue, Suite 257
Las Vegas, Nevada 89123
Telephone No. (702) 522-6450
Email: bryan@avalonlg.com_

TRAVIS AKIN, ESQ.

Nevada Bar No. 13059

THE LAW OFFICE OF TRAVIS AKIN
8275 S. Eastern Ave.

Las Vegas, NV 89123

Telephone: (702) 510-8567

Email: travisakin8(@gmail.com

Attorneys for TIMPA TRUST
U/T/D MARCH 3, 1999
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CERTIFICATE OF SERVICE

The undersigned hereby certifies on July 9, 2019, a true and correct copy of the TIMPA
TRUST'S REPLY TO RED ROCK FINANCIAL SERVICES’ LIMITED RESPONSE TO
TIMPA TRUST’S MOTION FOR SUMMARY JUDGMENT was served to the following at
their last known address(es), facsimile numbers and/or e-mail/other electronic means, pursuant
to: E-MAIL AND/OR ELECTRONIC MEANS: N.R.C.P. 5(b)(2)(D) and addresses(s) having

consented to electronic service, via e-mail or other electronic means to the e-mail address(es) of

the addressee(s).
Akerman LLP

Melanie Morgan

Jared Sechrist

Sean L. Anderson
Robin Callaway
Patty Gutierrez
Ryan D Hastings

Gina LaCascia

"Donald H. Williams, Esq." .

David R. Koch .
Eserve Contact .
Raobin Gullo .
Staff .

Steven B. Scow .
Travis AKin

Sean Anderson
Venicia Considine
Roger P Croteau
Bryan Naddafi

Gregory Walch

AkermanLAS@akerman.com
melanie.morgan@akerman.com

jared sechrist@akerman.com

sanderson@leachjohnson.com
rcallaway@lkglawfirm.com
pgutierrez@Ikglawfirm.com
rhastings@Ilkglawfirm.com
glacascia@leachjohnson.com
dwilliams@dhwlawlv.com
dkoch@kochscow.com
office@bohnlawfirm.com
rgullo@dhwlawlv.com
aeshenbaugh@kochscow.com
sscowi@kochscow.com
travisakind@agmail.com
sanderson@leachjohnson.com
veonsidine @lacsn.org
croteaulaw@croteaulaw.com
bryan@avalonlg.com

greg walch@hwwd.com

/s/ Luz Garcia

An employee of Avalon Legal Group LLC




I

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
7123/2019 9:42 AM
Steven D. Grierson

BRYAN NADDAFI, ESQ. CLERJf OF THE Coug
Nevada Bar No. 13004 '
AVALON LEGAL GROUP LLC

9480 S. Eastern Ave., Suite 257

Las Vegas, NV 89123

Telephone: (702) 522-6450

Email: bryan@avalonlg.com

TRAVIS AKIN, ESQ.

Nevada Bar No. 13059

THE LAW OFFICE OF TRAVIS AKIN
8275 S. Eastern Ave.

Las Vegas, NV 89123

Telephone: (702) 510-8567

Email: travisakin8(@gmail.com

Attorneys for TIMPA TRUST
U/T/D MARCH 3, 1999

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

SATICOY BAY LLC SERIES 34| CASE NO.: A-14-710161-C
INNISBROOK,
DEPARTMENT NO.: XXVI
Plaintiff,

VS.

THORNBURG MORTGAGE SECURITIES| TIMPA TRUST'S OPPOSITION TO

TRUST 2007-3, et al., SATICOY BAY LLC SERIES 34
INNISBROOK’S MOTION TO ENLARGE
Defendants. TIME IN WHICH TO FILE OPPOSITION
TO TIMPA TRUST’S MOTION FOR
SUMMARY JUDGMENT

AND ALL RELATED ACTIONS

COMES NOW, TIMPA TRUST U/T/D MARCH 3, 1999 (hereafter “Timpa Trust”), by
and through its attorneys Bryan Naddafi, Esq. and Travis Akin, Esq., and hereby opposes
SATICOY BAY LLC SERIES 34 INNISBROOK’S (hereafter “Saticoy”) Motion to Enlarge
Time in Which to File Opposition to Timpa Trust’s Motion for Summary Judgment (hereafter
“Motion to Enlarge Time”).

This Opposition is based upon the pleadings and papers on file herein, the attached
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exhibits, the attached Points and Authorities, and any oral arguments the Court may wish to

entertain at a hearing on this matter.

DATED this 23rd day of July 2019.
AVALON LEGAL GROUP LLC

/s/ Bryan Naddafi
BRYAN NADDAFI, ESQ.
Nevada Bar No. 13004
9480 S. Eastern Avenue, Suite 257
Las Vegas, Nevada 89123
Telephone No. (702) 522-6450
Email: bryan@avalonlg.com
TRAVIS AKIN, ESQ.
Nevada Bar No. 13059

TRAVIS AKIN, ESQ.

Nevada Bar No. 13059

THE LAW OFFICE OF TRAVIS
AKIN

8275 S. Eastern Ave.

Las Vegas, NV 89123

Telephone: (702) 510-8567

Email: travisakin8@gmail.com

Attorneys for TIMPA TRUST
U/T/D MARCH 3, 1999

POINTS AND AUTHORITIES

I. INTRODUCTION

Pursuant to NRS chapter 16, RED ROCK FINANCIAL SERVICES (hereafter
“Trustee™), on behalf of SPANISH TRAIL MASTER ASSOCIATION (hereafter “HOA”), sold
real property (hereafter “Real Property”) belonging to Timpa Trust. There are remaining surplus
proceeds leftover from this sale which have been interplead with the Court. Timpa Trust filed a
Motion for Summary Judgment (hereafter “Timpa Trust’s MSJ”) asserting that it is entitled to
these remaining surplus proceeds. The rule codified in NRS 116.31164 as to how to disburse
any remaining proceeds from a sale like the one which occurred in the instant matter is simple
and unambiguous: any remaining proceeds go to the owner of the real property at the time of the

sale. It is undisputed that the owner of the real property at the time of the sale was Timpa Trust,

2of 10
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and thus it is entitled to the remaining proceeds. As discussed at length in Timpa Trust’s MSJ,
Saticoy conceded this point as far back as July 2018 in the parties’ Joint Pre-Trial Memorandum.
Accordingly, once the Court’s December 3, 2018 Order established Saticoy and THORNBURG
MORTGAGE SECURITIES TRUST 2007-3’s (hereafter “Thornburg”) rights to the Real
Property, this matter should have been resolved via stipulation.

No other party has filed an opposition to the Timpa Trust’s MSJ. Trustee filed a
responsive pleading requesting its attorney fees and costs, and Timpa Trust filed a reply in
agreement with Trustee that Trustee is entitled to its attorney fees and costs. Instead of filing an
opposition, Saticoy filed a Motion to Enlarge Time claiming it needs additional time to draft an
opposition.

The Motion to Enlarge Time is a last-minute Hail Mary by Saticoy to unfairly buy itself
more time and delay the inevitable. Saticoy’s request for an extension of time to file an
opposition is not only without good cause but is done in bad faith. Accordingly, the Court
should deny Saticoy’s Motion to Enlarge Time and should admonish Saticoy for its bad faith
attempt to cause delay.

II. LEGAL ARGUMENT

a. Legal Authority

Eighth Judicial District Court Rule (hereafter “EDCR”) 2.25 sets forth pleading
requirements for the filing of a motion to extend deadlines:

(a) Every motion or stipulation to extend time shall inform the
court of any previous extensions granted and state the reasons for
the extension requested. A request for extension made after the
expiration of the specified period shall not be granted unless the
moving party, attorney or other person demonstrates that the
failure to act was the result of excusable neglect. Immediately
below the title of such motion or stipulation there shall also be
included a statement indicating whether it is the first second, third,
etc., requested extension.

30f10
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EDCR 2.25(a).! Meanwhile Nevada Rules of Civil Procedure (hereafter “NRCP”) 6(b) requires
that the Court must find “good cause” in order to grant a request to extend time. See NRCP 6(b).

Although there are no binding decisions that define “good cause” under NRCP 6(b), the
Nevada Supreme Court has noted in the context of rule interpretations that “[g]ood cause
generally is established when it is shown that the circumstances causing the failure to act are
beyond the individual's control.” Moseley v. Eighth Judicial Dist. Court, 124 Nev. 654, 668, 188
P.3d 1136, 1140 (2008) (explaining the difference between “good cause” and “excusable
neglect”).

b. Good Cause Does Not Exist Here

Here, Saticoy asserts that additional time is warranted because: 1) its counsel “has been
inundated with Motion, trial practice and lengthy trials of late”; 2) that there are multiple parties
in this litigation with differing interest that need to be reconciled; 3) Saticoy’s research has taken
longer than expected; and 4) Saticoy’s counsel was out of town during the week the Motion was
served (hereafter, collectively “Alleged Good Cause Claims™). Saticoy Motion to Enlarge Time,
page 6, lines 18-21.

i. Saticoy’s factual assertions for good cause are devoid of support in
violation of EDCR 2.21.

First and foremost, Saticoy’s Alleged Good Cause Claims are not supported by any

admissible evidence, in direct contravention of EDCR 2.21 which requires that:

[f]lactual contentions involved in any pretrial or post-trial motion
must be initially presented and heard upon affidavits, unsworn
declarations under penalty of perjury, depositions, answers to
interrogatories, and admissions on file. Oral testimony will not be
received at the hearing, except upon the stipulation of parties and
with the approval of the court, but the court may set the matter for
a hearing at a time in the future and require or allow oral
examination of the affiants/declarants to resolve factual issues
shown by the affidavits/declarations to be in dispute.

EDCR 2.21 (emphasis added). Though Saticoy’s counsel did file a brief declaration in support

of the Motion to Enlarge Time, conspicuously missing from counsel’s attested declaration is the

! Noticeably absent from Saticoy’s Motion to Enlarge Time is “a statement indicating whether it
is the first second, third, etc., requested extension.” This is in direct violation of EDCR 2.25(a),
and this Court may deny Saticoy’s Motion on this ground alone.
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following: testimony regarding counsel’s court trial schedule, testimony regarding counsel
having been “inundated” with motions, testimony regarding counsel’s efforts to research and
prepare Saticoy’s opposition; or testimony regarding counsel’s travel schedule that resulted in
him being out of town during the week Timpa Trust’s MSJ was served. Simply put, none of
counsel’s claims as to the Alleged Good Cause Claims are backed up by his declaration. It is
curious that when the time came to support the statements in the Motion to Enlarge Time with a
declaration, Saticoy’s counsel failed to testify under penalty of perjury to the truth of any of
those assertions. The Motion to Enlarge Time provides the Court with only boilerplate,
unattested excuses (Saticoy’s counsel was busy with trials, Saticoy’s research took longer than
expected, Saticoy’s counsel was out of town, etc.). Which trials and on what dates? How long
did Saticoy expect the research to take and how long did it take? What dates was Saticoy’s
counsel out of town? None of those necessary and relevant details are provided in the Motion to
Enlarge Time and the accompanying declaration.

Whatever may be the reason for the deficiencies in the Motion to Enlarge Time, the Court
should strike all factual allegations in the Motion that are not supported by the proffered
declaration of counsel as a violation of EDCR 2.21. Saticoy’s failure to support the factual
contentions in its Motion to Enlarge Time with a declaration or affidavit is a fatal defect. As the
Court of Appeals of the State of Nevada recently affirmed in its March 14, 2019 decision in Nev.
Corp. Headquarters, Inc. v. Weinstein (Nev. App., 2019), a motion submitted without a
declaration or affidavit supporting the factual contentions therein will fail under EDCR 2.21 and
be denied.”

ii. Saticoy’s failure to act within the appropriate time period does not
amount to good cause sufficient to extend time.

First, as this Court is well aware, a motion for summary judgment is denied when a
genuine issue of material fact is presented by the non-moving party. The Motion to Enlarge
Time fails to identify any facts alleged in Timpa Trust’s MSJ that Saticoy could refute if given

more time for more research. The Motion to Enlarge Time only states that there are “differing

2 Additionally, the Nev. Corp. Headquarters Court also held that EDCR 2.21 cannot be fulfilled
via “counsel’s signature per NRCP 11.”
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interests that need to be reconciled” and that it is seeking to avoid a decision that produces an
“absurd result.” Saticoy fails to identify how Timpa Trust’s application of NRS 116 for
disbursal of proceeds is such a novel or complex concept that it requires the Court to afford
Saticoy more than twice the amount of time EDCR 2.20 affords a party to file an opposition.’
Indeed, even if the unsupported Alleged Good Cause Claims are taken as true (which they should
not be), under the standard set out by the court in Moseley, Saticoy’s scheduling failures are
completely within its own control and cannot amount to good cause. See Moseley v. Eighth
Judicial Dist. Court, 124 Nev. 654, 668, 188 P.3d 1136, 1140 (2008) (explaining the difference
between “good cause” and “excusable neglect”).

In addition, Saticoy’s claim that there are “differing interests that need to be reconciled”

is objectively false as there has been no opposition filed by any other party to Timpa Trust’s MSJ

— nothing from Thornburg (whom Saticoy believes should be paid), nothing from HOA.* The
only party to have filed a responsive pleadings to Timpa Trust’s MSJ was Trustee, and Trustee’s
interest in the proceeds has already been resolved. See Timpa Trust’s Reply filed on July 9,
2019 wherein Timpa Trust agreed that Trustee has the right to recover attorney fees and costs. In
sum, Saticoy has not met its burden to show good cause to extend the deadline to file its
opposition to Timpa Trust’s MSJ.
iii. An extension of time for Saticoy would prejudice Timpa Trust.

Saticoy’s conclusory statement that granting it an extension to July 24, 2019 will not

adversely affect the parties is preposterous. Because the hearing on Timpa Trust’s MSJ is set for

August 13, 2019, Timpa Trust has until August 6, 2019 to file any reply briefing under EDCR

3 Saticoy requests an extension to July 24, 2019 to file its opposition. This is fifteen (15)
additional days on top of the ordinary fourteen (14) days a non-moving party is afforded to file
an opposition.

4 Because Thornburg has not filed an Opposition to Timpa Trust’s MSJ, Saticoy’s argument that
Thornburg is to receive the interpleader proceeds is a non-starter because in an interpleader
proceeding, “each claimant is treated as a plaintiff and must recover on the strength of his own
right or title and not upon the weakness of his adversary’s [and] [c]onsequently, the failure of
one claimant to prove his claim does not mean that the other claimant automatically wins.”
Balish v. Farnham, 92 Nev. 133, 137, 546 P.2d 1297, 1299 (1976). Accordingly, Saticoy only
has standing to make a claim to the funds on behalf of itself. Saticoy has no standing to make a
claim to the interpleader proceeds on behalf of any other party, including on behalf of Thornburg
(which, to reiterate, has not filed a claim to the surplus proceeds).

6 0of 10

JA1876




I

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2.20. Had Saticoy filed its opposition on the date it was due (July 9, 2019), Timpa Trust would
have been afforded twenty-eight (28) calendar days to file its Reply briefing. However, if
Saticoy is allowed to file a belated opposition on July 24, 2019, as it has requested, then Timpa
Trust will have only thirteen (13) calendar days to file it’s Reply briefing. This is less than half
the time Timpa Trust should be afforded under EDCR 2.20. Saticoy wants to more-than double
the time it is allowed to file its opposition under EDCR 2.20 while in turn reducing Timpa
Trust’s time to file its response by more than half. Clearly it would be prejudicial to Timpa Trust
if the Court granted Saticoy’s request. The only other recourse Timpa Trust would have is to
then request an extension to file its Reply briefing, which would further consume Court time and
resources and would necessitate a delay of the August 13, 2019 hearing, which would cause
additional prejudice to Timpa Trust.

iv. Saticoy’s request is done in bad faith and illustrative of a pattern of

behavior that shows a clear disregard for this Court.

As discussed in detail in Timpa Trust’s MSJ, in the July 2018 Joint Pre-Trial
Memorandum (hereafter “Pre-Trial Memo”), Saticoy already conceded the issue of which party
should receive the interpleader funds. In the Pre-Trial Memo, Saticoy took the position that if
the Court determined that Thornburg’s Deed of Trust survived the foreclosure then “the excess

proceeds should be paid to the previous homeowners on the Property.” See July 2018 Joint Pre-

Trial Pre-Trial Memo, page 25, lines 9-15. Emphasis added. The Court subsequently did make
the determination that Thornburg’s Deed of Trust survived the foreclosure. See Findings of Fact
filed on December 3, 2018, page 6, lines 8-1. In light of all this, the fact that Saticoy now seeks
to change its position and argue that it is entitled to the proceeds when it already admitted in the
Pre-Trial Memo that Timpa Trust is entitled to the proceeds runs afoul of the doctrine of judicial
estoppel. Saticoy’s current position is clearly inconsistent with its earlier position, and judicial
estoppel bars such flip-flopping within the same case.

The Supreme Court of Nevada has elaborated that “one of [judicial estoppel’s] purposes
is to prevent parties from deliberately shifting their position to suit the requirements of another
case concerning the same subject matter.” Vaile v. Eighth Judicial Dist. Court, 118 Nev. 262,

273, 44 P.3d 506, 514 (2002). Indeed, judicial estoppel is designed “not only to prevent a party
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from gaining an advantage by taking inconsistent positions, but also because of ‘general
consideration[s] of the orderly administration of justice and regard for the dignity of judicial
proceedings,” and to ‘protect against a litigant playing fast and loose with the courts.””” Hamilton
v. State Farm Fire & Cas. Co., 270 F.3d 778, 782 (9th Cir. 2001) (quoting Russell v. Rolfs, 893
F.2d 1033, 1037 (9th Cir. 1990)). The fact that Saticoy is asking for an extension to file an
opposition that will ultimately run afoul of the doctrine of judicial estoppel is an example of its
bad faith and is reason enough to deny the request.

Moreover, the unattested Alleged Good Cause Claims presented by Saticoy as to why it
requires more time are dubious at best, and Saticoy appears to be acting in bad faith. A primary
reason cited by Saticoy as to why it needs additional time is its counsel’s schedule (counsel has
been “inundated with Motion, trial practice and lengthy trials” and Saticoy’s counsel was out of
town during the week the Motion was served). Saticoy Motion to Enlarge Time, page 6, lines
18-21. Saticoy’s counsel is in control of his schedule and was well-aware ahead of time of how
busy he would be. There is no reason he should have waited until the day his opposition was due
to seek an extension (either from this court or from Timpa Trust’s counsel). Saticoy also claims
it needs additional time because its research for its opposition “took longer than expected.”
Likewise, if true, this too was well within counsel’s control. Attorneys often juggle multiple
demanding cases at once, and it is an attorney’s responsibility to properly allocate his or her time
so as to meet all deadlines. In any case, an individual attorney’s busy schedule or poor time
management skills are not circumstances beyond the individual’s control which would warrant
an extension. See Moseley v. Eighth Judicial Dist. Court, 124 Nev. 654, 668, 188 P.3d 1136,
1140 (2008) (explaining the difference between “good cause” and “excusable neglect”).

The timing of Saticoy’s request for an extension (on the day its opposition was due) is
suspicious’, and one wonders whether Saticoy may have simply forgotten that the opposition was

due that day. This would not be far-fetched given Saticoy’s recent behavior in this matter. For

> Tellingly, in its Motion to Enlarge Time, Saticoy is careful not to reveal to the Court
that it asked Timpa Trust for additional time on the same day its opposition was due, July 9,
2019. See Declaration of Elena Nutenko, Esq. attached hereto as Exhibit 1. Moreover, no
reason was provided to counsel regarding the need for the requested extension, nor did Saticoy
propose a date for the requested extension. Exhibit 1.
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instance, on June 11, 2019, Saticoy failed to attend its own hearing to reopen the instant matter, a

violation of EDCR 7.60.

In sum, Saticoy has taken inconsistent positions and has provided unsupported and

dubious excuses for why it failed to file a timely opposition. There is ample evidence that

Saticoy may be acting in bad faith.
I11. CONCLUSION

For the above-stated reasons, Timpa Trust respectfully requests that the Court deny Saticoy’s

Motion to Enlarge Time in Which to File its Opposition.

DATED this 23rd day of July 2019.

AVALON LEGAL GROUP LLC

/s/ Bryan Naddafi

BRYAN NADDAFI, ESQ.
Nevada Bar No. 13004

9480 S. Eastern Avenue, Suite 257
Las Vegas, Nevada 89123
Telephone No. (702) 522-6450
Email: bryan@avalonlg.com
TRAVIS AKIN, ESQ.

Nevada Bar No. 13059

TRAVIS AKIN, ESQ.

Nevada Bar No. 13059

THE LAW OFFICE OF TRAVIS
AKIN

8275 S. Eastern Ave.

Las Vegas, NV 89123

Telephone: (702) 510-8567

Email: travisakin8(@gmail.com

Attorneys for TIMPA TRUST
U/T/D MARCH 3, 1999
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CERTIFICATE OF SERVICE

The undersigned hereby certifies on July 23 2019, a true and correct copy of TIMPA
TRUST'S OPPOSITION TO SATICOY BAY LLC SERIES 34 INNISBROOK’S MOTION TO
ENLARGE TIME IN WHICH TO FILE OPPOSITION TO TIMPA TRUST’S MOTION FOR
SUMMARY JUDGMENT was served to the following at their last known address(es), facsimile
numbers and/or e-mail/other electronic means, pursuant to:

E-MAIL AND/OR ELECTRONIC MEANS: N.R.C.P. 5(b)(2)(D) and addresses(s) having

consented to electronic service, via e-mail or other electronic means to the e-mail address(es) of

the addressee(s).
Akerman LLP

Melanie Morgan

Jared Sechrist

Sean L. Anderson
Robin Callaway
Patty Gutierrez
Ryan D Hastings

Gina LaCascia

"Donald H. Williams, Esq." .

David R. Koch .
Eserve Contact .
Robin Gullo .
Staff .

Steven B. Scow .
Travis Akin

Sean Anderson
Venicia Considine
ROQEI’ P. Croteau
Bryan Naddafi

Gregory Walch

AkermanLAS@akerman.com
melanie morgan@akerman.com

jared sechrist@akerman.com

sanderson@leachjohnson.com
rcallaway@lkglawfirm.com
pgutiemrez@Ilkglawfirm.com
rhastings@Ilkglawfirm.com
glacascia@leachjohnson.com
dwilliams@dhwlawlv.com
dkoch@kochscow.com
office@bohnlawfirm.com
rgullo@dhwlawlv.com
aeshenbaugh@kochscow.com
sscow@kochscow.com
travisakin8@gmail.com
sanderson@leachjohnson.com
veonsidine@lacsn.org
croteaulaw@croteaulaw.com
bryan@avalonlg.com

greg. walch@lvvwd.com

/s/ Luz Garcia

An employee of Avalon Legal Group LLC
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DECLARATION OF ELENA NUTENKO, ESQ.

STATE OF NEVADA )

) ss.

COUNTY OF CLARK )

Elena Nutenko, Esq. states and declares under penalty of perjury of the laws of

the state of Nevada that the following statements are true and correct to the best of my

understanding:

1.

I am an attorney at Avalon Legal Group LLC and counsel for Timpa Trust in the
foregoing matter, and am duly authorized to practice in the state of Nevada, and
familiar with the facts and circumstances surrounding this matter; and make this
Declaration on personal knowledge and if necessary I am prepared to testify
regarding the matters contained herein.

On June 25, 2019, my office filed and served Timpa Trust’s Motion for Summary
Judgment (“Timpa Trust MSJ”).

Per EDCR 2.20, NRCP 6, and the Advisory Committee Note to NRCP6(a)-2019
Amendment, the deadline for a party to file a responsive pleading to the Timpa
Trust MSJ was July 9, 2019.

On July 9, 2019, at approximately 12:10 p.m., my office received electronic
service through the Odyssey filing system of Red Rock Financial Services’
Limited Response to Timpa Trust’s Motion for Summary Judgment. This was
the only responsive pleading filed to the Timpa Trust MSJ. There were no
oppositions filed to the Timpa Trust MSJ.

About five minutes later, on July 9, 2019 at approximately 12:15 p.m., my office

received a telephone call from Roger Croteau’s office (counsel for Saticoy Bay)
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10.

seeking an extension to file Saticoy Bay’s opposition to the Timpa Trust MSJ.
This was the first time my office had received a request from Mr. Croteau’s
office requesting additional time to file Saticoy Bay’s opposition.

Fifteen minutes later, at approximately 12:30 p.m. on July 9, 2019, I returned the
call from Mr. Croteau’s office and spoke with an individual there named Mindy.

I informed Mindy that my office would not agree to grant an extension of time
for Saticoy Bay to file its opposition.

Mindy did not provide me with a reason for the requested extension nor did she
provide me with a requested date of extension.

After hanging up with Mindy, I sent her an e-mail communication memorializing
our conversation. Attached hereto as Exhibit A please find a true and correct
copy of my July 9, 2019 email to Mindy at Roger Croteau’s office confirming
our conversation wherein I denied her office’s request for an extension of the

deadline to file its opposition to the Timpa Trust MSJ.

Dated: July 23, 2019 g N(%

ELENA NUTENKO, ESQ.
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Bryan Naddafi

From: Elena Nutenko

Sent: Tuesday, July 9, 2019 12:35 PM

To: mindy@croteaulaw.com

Cc: Travis Akin; Bryan Naddafi; Kurt Naddafi
Subject: Opposition due today A-14-710161-C
Hi Mindy,

This is to confirm that you reached out to our office today to request an extension on your client’s opposition that is due
today, and we have respectfully declined the request for an extension.

Best,
Elena

Elena Nutenko

AVALON LEGAL GROUP
https://www.avalonlegalgroup.com
Tel: (702) 522-6450

Fax: (702) 848-5420

Email: elena@avalonlg.com
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Electronically Filed
7126/2019 6:07 AM
Steven D. Grierson

CLERK OF THE COU,
OPPS W ﬁﬂ-ﬂ-ﬂ

ROGER P. CROTEAU, ESQ.

Nevada Bar No. 4958

ROGER P. CROTEAU & ASSOCIATES, LTD.
2810 W. Charleston Blvd., Ste. 75 ,

Las Vegas, Nevada 89148 ’

(702) 254-7775 (telephone) .

(702) 228-7719 (facsimile) -
Attorney for Plaintiff

SATICOY BAY LLC, SERIES 34
INNISBROOK

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-14-710161-C
SATICOY BAY LLC, SERIES 34 Dept. No.: XXVI

INNISBROOK,

Plaintiff,
vs.
THORNBURG MORTGAGE SECURITIES
TRUST 2007-3; FRANK TIMPA and
MADELAINE TIMPA, individually and as
trustees of the TIMPA TRUST,

Defendants.

AND ALL RELATED ACTIONS.

OPPOSITION TO TIMPA TRUST’S MOTION FOR SUMMARY JUDGMENT AND
RED ROCK FINANCIAL SERVICES’ LIMITED RESPONSE TO TIMPA TRUST’S
MOTION FOR SUMMARY JUDGEMENT
COMES NOW, Plaintiff, SATICOY BAY LLC SERIES 34 INNISBROOK ( “Saticoy
Bay” and/or “Plaintiff”’), by and through its attorney, ROGER P. CROTEAU & ASSOCIATES,
LTD., and hereby presents its Opposition to Timpa Trust’s Motion for Summary Judgement (the
“Motion”) and Red Rock Financial Services Limited Responses to Timpa Trust’s Motion for
Summary Judgement (the “RR Response ). This Opposition is made and based upon the papers

and pleadings on file herein, the points and authorities submitted in support hereof, and any oral

argument which this Honorable Court may entertain at the hearing of said Motion.
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DATED this__25" day of July, 2019.
‘ ROGER P. CROTEAU & ASSOCIATES, LTD.
/sl R P. Croteaw

ROGER P. CROTEAU, ESQ.
Nevada Bar No. 4958

9120 West Post Road, Suite 100
Las Vegas, Nevada 89148

(702) 254-7775

Attorney for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES
L.
INTRODUCTION

For the past several years, the purchasers of real properties at homeowners association
lien foreclosure sales have been embroiled in litigation with purportedly secured deed of trust
holders regarding the force and effect of NRS §116.3116, which provides an HOA with a
superpriority lien on an individual homeowner's property for up to nine months of unpaid HOA
dues pursuant to NRS 116.3116 et seq. ( “SuperPriority Lien Amount”). In a nutshell, the
purchasers of these properties have always asserted that HOA lien foreclosure sales served to
extinguish all junior liens, including a fir‘st position deed of trust, pursuant to black letter lien
law. Deed of trust holders incorrectly asserted that their security interests survived the HOA lien
foreclosure sales.

The conflicting positions of the purchasers and the purportedly secured mortgage holders
were the subject of significant dispute for a lengthy period of time. However, on September 18,
2014, the Nevada Supreme Court, in the matter of SFR Investments Pool I, LLC v. U.S. Bank,
N.A., 130 Nev. ___, 334 P.3d 408, 2014 WL 4656471 (Adv. Op. No. 75, Sept. 18,2014),
definitively determined that the foreclosure of a HOA’s superpriority lien does indeed extinguish
a first deed of trust; however, the Nevada Supreme Court has rendered numerous clarifying
decisions since SFR Investments. The Nevada Supreme Court has repeatedly applied and upheld
SFR Investments.

I
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“The SFR decision made winners out of the investors who purchased foreclosure
properties in HOA sales and losers of the lenders who gambled on the opposite result, elected not
to satisfy the HOA liens to prevent foreclosure, and thus saw their interests wiped out by sales
that often yielded a small fraction of the loan balance.” Freedom Mortg. Corp. v. Las Vegas
Dev. Grp., LLC, 2015 U.S. Dist. LEXIS 66249, 1-2 (D. Nev. May 19, 2015) (Dorsey, J.).

Pursuant to its decision in SFR Investments, the Nevada Supreme Court resolved the
divergent opinions that previously existed in the state and federal courts of the State of Nevada
regarding the force, effect and interpretation of NRS §116.3116 ef seq. In doing so, the Nevada
Supreme Court clarified that the statute provides a homeowners association with a true super-
priority lien over real property that can and does extinguish a first deed of trust when non-
judicially foreclosed. Id.

Since SFR Investments decision and its progeny, the purchasers at homeowners
association’s (“HOA ”) NRS 116 assessment lien foreclosure sales have substantially increased
the bid amounts to reflect their belief supported by SFR Investments that the offered HOA
property was being sold free of the first-deed of trust, thereby creating substantial excess
proceeds as a result of the HOA foreclosure sales after satisfying the HOA lien for delinquent
assessments and related charges and costs. The present case represents the most egregious
presentation of inequitable facts related to such sales.

In this case, the TIMPA TRUST U/T/D March 3, 1999 (the “Trust”) by and through its
Trustees, Frank Timpa (“Frank”) and Madelaine Timpa (“Madelaine”, and together with Frank
as “Trustees”) entered into a loan secured by the real property located at 34 Innisbrook Ave, Las
Vegas, Nevada (the “Property”) from Countrywide Home Loans, Inc. (“Lender ) in the original
loan of $3,780,000.00, on June 12, 2006, that was recorded in the Clark County, Nevada
Recorder’s Office (the “Loan”) that was secured by a Deed of Trust against the Property. See
Exhibit A. As of October 14, 2010, pursuant to Nevada Notice of Trustee’s Sale filed by
RECONTRUST COMPANY on behalf of the Lender, the Trust owed $4,752,378.45 on the
Loan. See Exhibit B. In addition to the forgoing, the Trust failed to pay the Spanish Trails

Master Association’s (“HOA ”) monthly assessments related to the Property causing the HOA to
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initiate foreclosure proceedings.

Ultimately, on November 7, 2014, the Property was sold by the HOA Trustee at the HOA
foreclosure sale on November 7, 2014 (“HOA Foreclosure Sale”) to Plaintiff for the highest bid
amount of $1,201,000.00. See Exhibit C. According to RR Response, the excess proceeds
created by the sale to Plaintiff after deducting all sums due to the HOA and Red Rock Financial
Services, Inc. (“HOA Trustee”) was $1,168,865.05 (the “Excess Proceeds”). According to
Zillow, the current fair market value of the Property is approximately $2,656,580.00. See Exhibit
D.

Based upon counsel’s inquiry to Lender, the Trust owes the Lender on its Loan Secured
by First Deed of Trust an amount in excess of $5,000,000.00. After the estimated sale proceeds
of the Lender’s proposed foreclosure sale, the Lender will incur a deficiency of approximately
(82,343,420.00). In addition to the forgoing, based upon the Court’s Finding of Fact,
Conclusions of Law and Order Granting: Thornburg Mortgage Securities Trust 2007-3's Motion
for Summary Judgement (the “Order”), “Saticoy Bay purchased...the Property...subject to the
deed of trust which remains a first position encumbrance against the Property”. Order, pg 6,
lines 12-14. Plaintiff is in the inequitable position of being the title holder of the Property valued
at $2,656,580.00 with an outstanding Loan in excess of $5,000,000.00. Now to add insult to
injury, the Trust that never paid the Lender and caused the HOA Foreclosure Sale hereby is
asserting its opportunistic view that the Trust should receive a windfall of the Excess Proceeds.
Fortunately, the law does not allow such an absurd result.

IL.
STATEMENT OF CASE

Since SFR Investments decision and its progency, Plaintiff’s bid amounts at the
homeowner association lien foreclosure sales reflected the belief that the offered HOA Property
was being sold free of the First Deed of Trust, thereby creating substantial Excess Proceeds from
the HOA Foreclosure Sale after satisfying the HOA lien for delinquent assessments charges and
costs. The present case represents the most egregious presentation of inequitable facts related to

such sales. Defendants seek to rewrite centuries old lien law, common law, and codifications of
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such concépts. From the Trust’s most rudimentary legal analysis, the Trust interprets NRS
116.31164(3) to mandate that if the lender, that holds the interest in the Property pursuant to a
first deed of trust, pays the Superpriority Lien Amount to the HOA Trustee, the Lender is no
longer a junior, subordinate lienholder of the HOA, and as such, it is not entitled to any excess
proceeds of a HOA foreclosure sale (the “Flipping Interest”). In using the Trust’s analysis of a
Flipping Interest, if a property has only one loan secured by a deed of trust, the first security deed
of trust holder may only look to the Property for payment of its loan with claims for deficiency
against the unit owner. Curiously, the Trust asserts that the Former Owner, who defaulted on the
HOA and the Lender is to receive the windfall of the Excess Proceeds. However, if the Lender
does not pay the HOA Superpriority Lien Amount, Plaintiff, the Trust and the Lender agree the
Excess Proceeds would go to the Lender; Under the facts of this case, who and or what entity in
priority is to receive the Excess Proceedls?
II1.
STATEMENT OF FACTS
1. The Trust entered into the Loan secured by the Property Lender in the original loan of
$3,780,000.00, on June 12, 2006, secured by the First Deed of Trust. See Exhibit A.
2. As of October 14, 2010, the Trust owed $4,752,378.45 on the Loan. See Exhibit B.
3. The Trust failed to pay the HOA the monthly assessments related to the Property.
4. The Property was sold at the HOA Foreclosure Sale on November 7, 2014 to Plaintiff for
the highest bid amount of $1,201,000.00 creating the Excess Proceeds. See Exhibit C.
5. According to RR Response, the Excess Proceeds created by the sale to Plaintiff after
deducting all sums due to the HOA and HOA Trustee was $1,168,865.05.
6. According to Zillow, the current fair market value of the Property is $2,656,580.00. See
Exhibit D.
7. Based upon counsel’s inquiry to Lender, the Trust owes the Lender in excess of
$5,000,000.00 on the Loan secured by the First Deed of Trust.
8. After the estimated sale proceed's: of the Lender’s proposed foreclosure sale, the Lender

will incur a deficiency of approxi}nately ($2,343,420.00).
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Based upon the Court’s Finding of Fact, Conclusions of Law and Order Granting
Thornburg Mortgage Securities Trust 2007-3's Motion for Summary Judgement, “Saticoy
Bay purchased...the Property...subject to the deed of trust which remains a first position
encumbrance against the Property”. Order, pg 6, lines 12-14.

On February 25", 1984, the Master Declaration of Restrictions for Spanish Trail was
recorded in the Clark County, State of Nevada recorder’s Office that runs with the land
and governs the Property. (“Master CC&R”) See Exhibit E.

On or about August 17, 1988, the Declaration of restrictions for Estates West at Spanish
Trail was recorded in Clark County, State of Nevada Recorder’s Office that runs with the
land and governs the Property. (‘iEstates CC&R”, and together with the Master CC&R,
shall hereafter be referred to as the “C Cd&Rs”) See Exhibit F.

As aresult of the Trust’s failure to pay its HOA assessments, on August 4,2011, HOA
Trustee, on behalf of the HOA, recorded a lien for delinquent assessments indicating
Trust owed $5,543.92 (the “HOA Lien™). The HOA Lien indicated it was recorded "in
accordance with" the CC&Rs. See Exhibit G.

At the time the HOA Lien was recorded, the HOA's assessments were $225.00 per month.
There were no nuisance abatement charges. The superpriority amount of the HOA's Lien
was $2,025.00 ($225.00 x 9) for the assessments coming due December 1, 2010 through
August 1, 2011.

From July 9, 2013 through December 13, 2013, the Trust made payments totaling
$2,350.00. HOA Trustee accepted the payments and applied the payments to the
delinquent assessments coming due December 1, 2010 through August 1, 2011.

On December 6, 2011, HOA Trustee recorded a Notice of Default and Election to Sell
Pursuant to the Lien for Delinquent Assessments asserting the HOA was owed $8,312.52.
See Exhibit F.

On December 23, 2011, BAC Ho\me Loan Servicing (“BANA”), then the loan service,

through its counsel Miles, Bauer, Bergstorm & Winters (“Miles Bauer ) sent

correspondence to HOA Trustee seeking to determine the Superpriority Lien Amount and
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18.

19.

20.

21.

22.

23.

19.

offered to "pay that sum upon adequate proof." HOA Trustee received the letter on
December 27, 2011.
On January 26, 2012, HOA Trustee responded with a ledger indicating the total amount
due was $9,255.44.
On February 10, 2012, Miles Bauer, by courier sent correspondence to HOA Trustee
enclosing a $2,025.00 check. HOA Trustee received the check on February 10, 2012.
HOA Trustee rejected the payment without explanation at the time of the rejection.
On September 15, 2014, the HOA Trustee on behalf of the HOA, recorded a Notice of
Foreclosure Sale providing a salex date of October 8, 2014, with $20,309.95 being due as
of September 15, 2014. See Exhibit L.
On November 7, 2014, Plaintiff purchased the Property at the HOA Foreclosure Sale
conducted by HOA Trustee. See Exhibit C.
As aresult of the HOA Payment and pursuant to the Order, Plaintiff purchased the
Property subject to the first deed of trust recorded against the Property and held by the
Bank. See Order.
The HOA Trustee has deposited the Excess Proceeds with the Court, pursuant to its
Notice of Red Rock Financial Services’ Deposit of Interpleaded Funds With the Court
filed on July 9, 2019.
As aresult of the HOA Payment and pursuant to the Order, Plaintiff purchased the
Property subject to the first deed of trust recorded against the Propérty and held by the
Bank.
On June 4, 2010, MERS, on behalf of BANA executed a Corporation Assignment of
Deed of Trust Nevada to ThornB:Jrg Mortgage Securities Trust 2007-3, as Lender. See
Exhibit J. ;
IV.
LEGAL ARGUMENT
A. STATEMENT OF THE LAW

Pursuant to N.R.C.P. 56, two substantive requirements must be met before a Court may
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grant a motion for summary judgment: (1) there must be no genuine issue as to any material fact;
and, (2) the moving party must be entitled to judgment as a matter of law. Fyssakis v. Knight
Equipment Corp., 108 Nev. 212, 826 P.2d 570 (1992). Summary judgment is appropriate under
NRCP 56 when the pleadings, depositions, answers to interrogatories, admissions, and affidavits,
if any, that are properly before the court demonstrate that no genuine issue of material fact exists,
and the moving party is entitled to judgment as a matter of law. Wood v. Safeway, 121 Nev. Adv.
Op. 73, 121 P.3d 1026 (October, 2005) citing Pegasus v. Reno Newspapers, Inc., 118 Nev. at
713,57 P.3d at 87 (2003). In deciding whether these requirements have been met, the Court
must first determine, in the light most favorable to the non-moving party “whether issues of
material fact exist, thus precluding judgment by summary proceeding.” National Union Fire Ins.
Co. of Pittsburgh v. Pratt & Whitney Canada, Inc., 107 Nev. 535, 815 P.2d 601, 602 (1991).

The Supreme Court has indicated that Summary Judgment is a drastic remedy and that
the trial judges should exercise great care in granting such motions. Pine v. Leavitt, 84 Nev. 507,
445 P.2d 942 (1968); Oliver v. Barrick Goldstrike Mines, 111 Nev. 1338, 905 P.2d 168 (1995).
“Actions for declaratory relief are governed by the same liberal pleading standards that are
applied in other civil actions.” See Breliant v. Preferred Equities Corp., 109 Nev. 842, 846,
858 P.2d 1258, 1260-61 (1993). For purposes of this Opposition, the allegations of the
Plaintiff’s Complaint and the evidence must be viewed in the light most favorable to the
Plaintiff. There is little, if any, dispute regarding the facts at hand. For example, there is no
doubt that the Plaintiff purchased the Property at the HOA Foreclosure Sale and that there
are substantial Excess Proceeds as a result from the HOA Foreclosure Sale that are currently
deposited with this Court that must be addressed.

A.NRS 116.3116 DOES NOT DETERMINE “PRIORITY” FOR DISTRIBUTION OF

EXCESS PROCEEDS.

The instant Motion demonstrates a fundamental lack of understanding of various aspects
of NRS 116 et. seq., and its interplay with the date that creates the lien priority determination of
the subordinate lien status related to the payment of Excess Proceeds, and therefore, the Flipping

Interest theory must be rejected for the logical interpretation of the excess proceeds provisions of

NRS 116.31164(3).
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Using the version of NRS 116. et. seq. that was in force and effect at the time of the
commencement of an action in this case and that was in effect as of the HOA Foreclosure Sale,
NRS 116.31164(3)©, which governed the distribution of the proceeds generated from a HOA
Foreclosure Sale, that provided that aftqn conducting the HOA Foreclosure Sale and complying
with the provisions of subsection 2 of NRS 116.31166, the HOA or the HOA Trustee shall:

Apply the proceeds of the sale for the following purposes in the following order:
(1) The reasonable expenses of sale;

(2) The reasonable expenses of securing possession before sale, holding,
maintaining, and preparing the unit for sale, including payment of taxes and other
governmental charges, premiums on hazard and liability insurance, and, to the
extent provided for by the declaration, reasonable attorney’s fees and other legal
expenses incurred by the association;

(3) Satisfaction of the association’s lien;

(4) Satisfaction in the order of priority of any subordinate claim of record; and
(5) Remittance of any excess to the unit’s owner.

Emphasis added.
The Plaintiff interprets NRS 116.31164 to require that, after satisfying the expenses of sale;

attorneys fees and other legal expenses; and the association’s lien, all as enumerated in
subsections (1), (2) and (3) of NRS 116.31164, any remaining funds must be paid to the Lender,
the holder of any First Deed of Trust recorded against the Property first, then to any junior lien
holders in priority of recording as of the filing of the Notice of Delinquent Assessment (NRS
116.31162 (1)(a)), in order to partially or wholly satisfy any such previously recorded security
interest, and if any funds remain thereafter, then to the Trust. Contrary to the assertions of the
Trust, the Plaintiff possesses the specifie right to request this relief pursuant to NRS 30.030 and
NRS 30.040(1), as set forth herein.

Plaintiff contends that the priority status of “any subordinate claim of record” as set forth
in NRS 116.31164(3)(c)(4), is determined when the Notice of Delinquent Assessment is mailed
by certified or registered mail to the Trust by the HOA Trustee. NRS 116.31162(1)(a). Plaintiff
further asserts that any payment of the Superpriority Lien Amount at that time merely operates to
protect the First Deed of Trust in maintaining its attachment to the Property and not being
extinguished. For purposes of this analysis, the First Deed of Trust is always junior to the HOA

Lien. If Superpriority Lien Amount of the HOA Lien is being paid to preserve the First Deed of
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Trust, it operates to preserve the Property as security.
Pursuant to NRS116.3116(5), “recording of the declaration [CC&Rs] constitutes record
notice and perfection of the lien, no further recordation of any claim of lien for assessment under
this section [NRA 116.3116] is required.;’ Pursuant to NRS 116.037, the “Declaration” is
defined as “Declaration” means any instruments, however denominated, that create a common-
interest community, including any amendment to these instruments.” In other words, the HOA
Lien is perfected upon the recording of the CC&Rs which all predate the Loan and the First Deed
of Trust.
As set forth in SFR Investments, the Nevada Supreme Court provided that:
To initiate foreclosure under NRS 116.31162 through NRS 116.31168, a Nevada
HOA must notify the owner of the delinquent assessments. NRS 116.31162(1) (a).
if the owner does not pay within 30 days, the HOA may record a notice of default
and election to sell. NRS 116.31162(1)(b). Where the UCIOA states general third-
party notice requirements, see 1982 UCIOA § 3-116(3)(4) ("In the case of
foreclosure under [insert reference to state power of sale statute], the association
shall give reasonable notice of its action to all lien holders of the unit whose
interest would be affected."), NRS 116.31168 imposes specific timing and notice
requirements. SFR Investments, 334 P. 3d *410, 2014 Nev. LEXIS 88, **5.
If the HOA is to foreclose the HOA Liens as if it were a deed of trust under NRS
107.090, and the CC&Rs determine the priority of the HOA Lien, then the First Deed of
Trust is junior to the HOA Lien.

Pursuant to NRS 116.36116(1), the HOA Lien arises when assessments are due.
NRS 116.3116(2) determines the HOA Lien from the service of a Notice of Delinquent
Assessment as the 9 months immediately preceding an action to enforce a lien.

"The provisions of NRS 107.090," governing notice to junior lienholders and

others in deed-of-trust foreclosure sales, "apply to the foreclosure of an

association's lien as if a deed of trust were being foreclosed." NRS 116.31168(1)
SFR Investments, 334 P. 3d *410, 2014 Nev. LEXIS 88, **5.

When determining “priority” of lien holders, based upon the CC&Rs recordation date, all
liens and deed of trust holders shall be junior to the HOA Lien.

In SFR Investments, the Nevada Supreme Court specifically addressed the language
specific to NRS 116.3116(2) as not being applicable to payment priorities or proceeds.
/77

NRS 116.3116(2) does not speak in terms of payment priorities. It states that the
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HOA "lien ... is prior to" other liens and encumbrances "except ... [a] first security
interest," then adds that, "The lien is also prior to [first] security interests" to the
extent of nine months of unpaid HOA dues and maintenance and nuisance-
abatement charges. /bid. (emphases added). "Prior" refers to the lien, not payment
or proceeds, and is used the same way in both sentences, a point the phrase
"[**11] also prior to" drives home. And "priority lien" and "prior lien" mean the
same thing, according to Black's law Dictionary 1008 (9th ed. 2009): "A lien that
is superior to one or more other liens on the same property, usu. because it was
perfected first." SFR Investments, 334 P. 3d *412, 2014 Nev. LEXIS 88, **9.

A careful reading of NRS 116.3116(2), specifically limits the analysis of NRS
116.3116(2) to that specific section and to all provisions of NRS 116 et. seq. by providing “lien
under this section is prior to all other liens and encumbrances on a unit except...”

The use of the word “prior” does not mean “priority” that is delineated in NRS
116.31164(c)(4). If the drafters of the Uniform Common Interest Ownership Act
of 1982 (“UCIOA ) wanted to make the priority of the HOA Lien as a Flipping Interest, the
UCIOA would not have chosen two distinct words with different meanings. The use of different
descriptions of interests was intentional and logical. ‘

A review of NRS 116 et. seq. is consistent with black letter lien law, payment priority,
but it was intended to create a unique balancing of equities between lenders, HOAs and unit
owners. .

“As to first deeds of trust, NRS 116.311 6(2) thus splits an HOA lien into two

[**6] pieces, a superpriority piece and a subpriority piece. The superpriority

piece, consisting of the last nine months of unpaid HOA dues and maintenance

and nuisance-abatement charges, is "prior to" a first deed of trust. The subpriority

piece, consisting of all HOA fees or assessments, is subordinate to a first deed of

trust." SFR Investments, 334 P. 3d at 408, 2014 NEV LEXIS 88, 5-6.

NRS 116.3116 Liens against units for assessments.

1. The association has a lien on a unit for any construction penalty that is
imposed against the unit’s owner pursuant to NRS 116.310305, any assessment
levied against that unit or any fines imposed against the unit’s owner from the
time the construction penalty, assessment or fine becomes due. Unless the
declaration otherwise provides, any penalties, fees, charges, late charges, fines and
interest charged pursuant to paragraphs (j) to (n), inclusive, of subsection 1 of
NRS 116.3102 are enforceable as assessments under this section. If an assessment

is payable in installments, the full amount of the assessment is a lien from the
time the first installment thereof becomes due.

2. A lien under this section is prior to all other liens and encumbrances
on a unit except:

(a) Liens and encumbrances recorded before the recordation of the declaration
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and, in a cooperative, liens and encumbrances which the association creates,
assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquerit or, in a cooperative, the first
security interest encumbering only the unit’s owner’s interest and perfected before
the date on which the assessment sought to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments or charges
against the unit or cooperative.

The lien is also prior to all security interests described in paragraph (b) to
the extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common expenses based on
the periodic budget adopted by the association pursuant to NRS 116.3115 which
would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien, unless federal
regulations adopted by the Federal Home Loan Mortgage Corporation or the
Federal National Mortgage Association require a shorter period of priority for the
lien. If federal regulations adopted by the Federal Home Loan Mortgage
Corporation or the Federal National Mortgage Association require a shorter period
of priority for the lien, the period during which the lien is prior to all security
interests described in paragraph (b) must be determined in accordance with those
federal regulations, except that notwithstanding the provisions of the federal
regulations, the period of priority for the lien must not be less than the 6 months
immediately preceding institution of an action to enforce the lien. This subsection

does not affect the priority of mechanics or materialmen s liens, or the priority of
liens for other assessments made by the association.

* ok

5. Recording of the declaration constitutes record notice and perfection of the lien. No
further recordation of any claim of lien for assessment under this section is required.

Emphasis added.

NRS 116.31166 - Foreclosure of liens: Effect of recitals in deed; purchaser not
responsible for proper application of purchase money; title vested in purchaser
without equity or right of redemption.

1. The recitals in a deed made pursuant to NRS 116.31164 of:

(@) Default, the mailing of the notice of delinquent assessment, and the recording
of the notice of default and election to sell;

(b) The elapsing of the 90 days; and

(c) The giving of notice of sale, are conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the unit s former
owner, his or her heirs and assigns, and all other persons. The receipt for the

purchase money contained in such a deed is sufficient to discharge the purchaser
Ifrom obligation to see to the proper application of the purchase money.

3. The sale of a unit pursuant to NRS 116.31162, 116.31163 and 116.31164 vests
in the purchaser the title of the unit s owner without equity or right of redemption.
(Added to NRS by 1991, 570; A 1993, 2373)

Emphasis added.

Defendants, individually and as trustees of the Trust seek to rewrite centuries old lien

“Page 12 of 20 JA1897




ROGER P. CROTEAU & ASSOCIATES, L'TD.

» 2810 W. Charleston Blvd., Ste. 75 « Las Vegas, Nevada 89102 -

‘Telephone: (702) 254-7775 « Facsimile (702) 228-7719

WL N

N = < I ) S W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

law, common law, and codifications of such concepts. From the Trust’s most rudimentary legal
analysis, the Trust interprets NRS 116.3116(2) to mandate that if the Lender, that holds the
interest in the Property pursuant to a First Deed of Trust, pays the Superpriority Lien Amount to
the HOA Trustee, the Lender is no longer a junior, subordinate lienholder of the HOA, and as
such, it is not entitled to any Excess Proceeds of the HOA Foreclosure Sale (the “Flipping
Interest”). In using the Trust’s analysis, if a property has only oﬁe loan secured by deed of trust,
the first security deed of trust holder may only look to the Property for the NRS 116 ef seq.
foreclosure proceeds and to the unit owner/Trust in a deficiency action to collect its Loan balance
if any portion of its Loan is unsecured. Curiously, the Trust asserts that the Trust, who defaulted
on the HOA and the Lender is to receive the windfall of the Excess Proceeds. However, if the
Lender does not pay the HOA Superpriority Lien Amount, Plaintiff, the Trust and the Lender
agree the Excess Proceeds would go to the Lender.

Pursuant to the Order, the Couré determined that Plaintiff purchased its interest in the
Property subject to the First Deed of Truét held by Lender. Therefore, Plaintiff contends that the
Excess Proceeds in this matter should go to the Lender to be applied towards paying off the First
Deed of Trust that secures the Property.

In order for NRS 116 et seq. to operate as an HOA foreclosure statute, it must not
produce absurd results and follow the general tenets of lien law foreclosure. To infer such a
departure from hundreds of years of jurisprudence, and to infer that it was the intent of the
UCOIA drafters that such an absurd result when paying the Superpriority Lien Amount would
cause the Lender to make a conscious decision to either pay that Superpriorty Lien Amount and
maintain its First Deed of Trust as secured on Property that may be over uncumbered or allow the
HOA Foreclosure Sale to proceed without paying the Superpriority Lien Amount and hope that
the HOA Foreclosure Sale would yield a greater net return to the Lender. Essentially, the
Flipping Interest theory requires the Lender to gamble.

The alternative analysis as set forth herein is the correct and logical analysis. NRS
116.3116(2) mearly provides a mechanism for the Lender to maintain its First Deed of Trust
secured by the Property with the paymé_nt of Excess Proceeds going to the Lender as a pay down

of its First Deed of Trust. Effectively, in each case the result is the same using that analysis with
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the UCOIA producing the same net results. If the Lender does not choose to pay the Superpriority
Lien Amount, its First Deed of Trust coverts to a claim for Excess Proceeds. If the Lender pays
the preseves its collateral, the Property, it would then reduce its unpaid balances on the Loan by
the net Excess Proceeds of the HOA Foreclosure Sale. In that scenario the First Deet of Trust
will always receive the Excess Proceeds and function as expected consittent with real property
lien law.

As Plaintiff has contended throughout this process, it is the HOA and HOA Trustee's
responsibility to pay the Lender the Excess Proceeds and so Lender can apply them to the Loan
secured by the First Deed of Trust. As it relates to Excess Proceeds, same process and priority
applicable to an NRS 107 sale dealing with priority and excess proceeds of the sale should be
followed when dealing with an NRS 1 16 sale. Based upon the foregoing, it is clear that the Court
should deny the Trusts Motion and ordeﬂr‘r that that the Excess Proceeds be paid as directed by the
Lender.

Thus, the following charges are specifically not subordinated to the First Deed of Trust
as the Superpriority Lien Amount include: (1) any charges incurred by the association on a unit
for maintenance and nuisance abatement pursuant to NRS 116.310312; (2) that portion of the
assessments for common expenses based on the periodic budget adopted by the association
pursuant to NRS 116.3115 which would have become due in the absence of acceleration during
the 9 months immediately preceding the date on which the notice of default and election to sell is
recorded pursuant to NRS 116.31162(1)(b); and (3) the costs incurred by the association to
enforce the lien, subject to certain statutory limitations, including limits on the amounts that may
be charged and certain superseding regulations that may be adopted by Federal Home Loan
Mortgage Corporation or the Federal National Mortgage Association.

In all cases, an HOA Lien Foreclosure Sale extinguishes all security interests that are
subordinate to the First Deed of Trust. Plaintiff interprets NRS 116.31164 to require that the
Excess Proceeds be distributed to the Lender to satisfy or partially satisfy the debt secured by the
First Deed of Trust recorded against the- Property.

As the SFR Investments court stated:
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The HOA lien statute, NRS 116.3116, is a creature of the Uniform Common
Interest Ownership Act of 1982, § 3-116, 7 U.L.A., part Il 121-24 (2009)
(amended 1994, 2008) (UCIOA), which Nevada adopted in 1991, 1991 Nev. Stat.,
ch. 245, § 1-128, at 535-79, and codified as NRS Chapter 116. See NRS 116.001.
One purpose of adopting a Uniform Act like the UCIOA is "to make uniform the
law with respect to [its] subject [matter] among states enacting it." NRS
116.1109(2). Thus, in addition to the usual tools of statutory construction, we
have available the comments of the National Conference of Commissioners on
Uniform State Laws, national commentary, and other states' [**4] cases to
explicate NRS Chapter 116. 2A Nomian J. Singer & Shambie Singer, Sutherland
Statutory Construction § 48:11, at 603-08 (7th ed. 2014); see Casey v. Wells Fargo
Bank, NA., 128 Nev. ,, 290 P. 3d 265, 268 (2012).

In interpreting the UCIOA, the SFR Investments court stated that:

The Uniform [**13] Law Comrhission (ULC) has established a Joint Editorial
Board for Uniform Real Property Acts (JEB), made up of members from the ULC;
the ABA Section of Real Property, Probate and Trust Law; and the American College
of Real Estate Lawyers, which "is responsible for monitoring all uniform real property
acts," of which the UCIOA is one,

http.// www.uniformlawcommission.com/Committee. aspx ?title=Joint

Editorial Board for Uniform Real Property Acts. The JEB's 2013 report entitled. The
Six-Month "Limited Priority Lien" for Association Fees Under the Uniform Common
Interest Ownership Act, also supports that § 3-116(b) establishes a true priority lien. Id
at 334 P.3d at 314, 2014 LEXIS 88, *13. (the “JEB Report”)

By way of clarification, the JEB Report provides some guidance. See ExhibitK.
In the JEB Report, the author reviews various senarios regarding the prior lien

language of what is NRS 116.3116(2), but this example is instructive becasue it presumes that
the HOA Foreclosure Sale does not generate enough proceeds to pay off the First Deed of

Trust after the Lender paying the Superpriority Lien Amount.

Example Three. Because of a dispute over PPOA’s enactment of parking rules and
imposition of parking files, Homeowner withheld payment of the monthly
installment of assessments. After six months, PPOA brings an action to enforce its
lien for the six preceding months of unpaid assessments and to collect fines (joining
Bank as party). Homeowner cortinues to withhold assessments. Six months later,
while the first action is pending, PPOA bring second action to enforce another lien
for the most recent six months of unpaid assessments and fines. Again, PPOA joins
Bank as party and seeks to establish its lien priority over Bank for the additional
six months of unpaid assessments. Bank objects that PPOA is entitled to only one

six-month limited priority lien and cannot extend its lien priority through
successive actions.
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Thus, in Example Three, Bank can redeem its first mortgage lien from the burden of
PPOA’s limited priority lien by payment of $1,500 (reflecting the immediately
preceding six months of unpaid assessments) plus the costs (including reasonable
attorney’s fees) incurred by PPOA in bringing the action to enforce its lien).;1 Once
Bank has paid this amount to PPOA, PPOA’s foreclosure sale to enforce the balance
of unpaid assessments would transfer title to the unit/parcel subject to the remaining
balance of Bank’s first mortgage. PPOA’s lien for the unpaid assessment balance

would transfer to the proceeds of the sale (if there are any proceeds). 12
gk

12 If the value of the unit/parcel is less than the remaining balance due to Bank, of
course, PPOA will have no substantial incentive to proceed with the foreclosure sale.
No third party will agree to purchase the unit/parcel without an agreement by Bank to
reduce the mortgage loan balance: PPOA could acquire the unit by credit bid, but this
would obligate PPOA to pay ongoing assessments - accentuating the burden on the
rest of the residents of the community, who will have to bear assessment increases or
service decreases until PPOA could re-sell the unit/parcel.

The Plaintiff is directly affected by the failure of the HOA, by and through its agent, the HOA
Trustee, for failure to make the payment of the Excess Proceeds to the Lender consistent with this
analysis, and Plaintiff has a significant interest in assuring that the Excess Proceeds will be properly
distributed.

Non-judicial foreclosure sales commonly enforce substantially identical statutory schemes for
the distribution of foreclosure sale proceeds such as set forth in NRS 116.31164, but in all cases the
proceeds are paid to secured interest holders in order of priority as limited by the availability, and
extent. Again, since the HOA Lien is foreclosed as if it were in deed of truist, the HOA's Lien priotity
dated from the recording of the CC&Rs and liens would be junior to the HOA Lien

Plaintiff is a proper party and has rights in the Excess Proceeds. Pursuant to NRS 30.040, the
Plaintiff’s rights, status and legal relations are and will be greatly affected by the manner in which the
Excess Proceeds are distributed, because all Excess Proceeds paid to the Lender as holder of the First
Deed of Trust recorded against the Property purchased by Plaintiff will directly reduce the Loan that
remains secured by the First Deed of Trust with a first security interest in the Property after the HOA
Foreclosure Sale. Any funds paid to subordinate lien holders or the unit owner in lieu of the holder of
the First Deed of Trust would constitute a windfall to which the subordinate lien holder and/or the

Trust should not be entitled. Junior lienholders would be prejudiced by the payment of any Excess
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Proceeds to the Trust of prior to the satisfaction of all security interests recorded against the applicable
real property in order of priority.
B. PLAINTIFF SEEKS DECLARATORY JUDGMENT FROM THIS COURT WHICH

ANSWERS A QUESTION OF STATUTORY CONSTRUCTION OF NRS CHAPTER 116

AND SPECIFICALLY NRS 116.31164 ;

A controversy exists between Plaipﬁff and Defendants regarding the construction and
interpretation of NRS 116.31164 and the rrlanner in which the Excess Proceeds should be distributed.
The Plaintiff is entitled to a declaratory judgment interpreting NRS 116.31164 and
determining that after satisfying the expenses of sale; attorney’s fees and other legal expenses; and the
association’s lien, all as enumerated in subsections (1), (2) and (3) of NRS 116.31164(3), any Excess
Proceeds must be paid to the Lender to satisfy Loan secured by the Deed of Trust recorded against the
Property in order to partially or wholly satisfy such debt.

The Plaintiff requests that this Court review and interpret NRS Chapter 116, and specifically
NRS 116.31164, and that it determine to whom Excess Procceeds should be disbursed according to
the statute when the Superpriority Lien Amount has been paid to the HOA Trustee as in this case.

Plaintiff is specifically entitled to request this relief by NRS 30.040(1), which provides as follows:

Any person interested under a deed, written contract or other writings
constituting a contract, or whose rights, status or other legal relations are affected by
a statute, municipal ordinance, contract or franchise, may have determined any
question of construction or validity arising under the instrument, statute, ordinance,
contract or franchise and obtain a declaration of rights, status or other legal relations
thereunder.

See NRS 30.040.

In this case, Plaintiff is a “person” as defined by NRS 30.020. As pleaded in its Complaint,
Plaintiff’s “rights, status or other legal relations are affected by a statute,” specifically NRS
Chapter 116.

Pursuant to its Motion, the Trust argues that it should receive the Excess Proceeds. On the
contrary, Plaintiff is simply asking that this Court to interpret NRS Chapter 116 and that it make a
determination as to what the language of the statute means regarding the priority of distribution of
Excess Proceeds. Plaintiff provided the purchase price of $1,201,000.00 that created the Excess

Proceeds, and it is subject to the First Deed of Trust pursuant to the Order. As a result the Plaintiff has
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the right to assert this claim for the Excess Proceeds since it directly affects the balance of the Loan
that the Plaintiff must assume with the Property and affects its rights to the Proprty. Even after the
payment of the Superpriority Lien Amount, there still remains a subpriority portion of the Loan
secured by the First Deed of Trust. |
1. NRS 116.31164(3) does provide that surplus proceeds/Excess Proceeds be paid to
subordinate lien holders.

As discussed previously, this issue revolves around when does the determination of a
subordinate lienholder occur? Based upon SFR Investments, if any sum is due to the HOA, all
liens are subordinate to the HOA Lien/Superpriority Lien Amount, and if the Superpriority Lien
Amount is paid prior to the HOA Foreclosure Sale, the First Deed of Trust will not be extinguished
but would recieve the Excess Proceeds. Under the Trust's analysis, if the Superpriority Lien Amount is
paid, is it appropriate to change the First Deed of Trust’s priority and to deprive Lender of receiving
the Excess Proceeds, because it chose to pay the Superpriority Lien Amount? The priority of the liens
should never change as it relates to Excess Proceeds, it is only by paying the Superpriority Lien
Amount that the Lender preserves its claim to the Property. If the Lender does not pay the
Superpriority Lien Amount, the Lender's collateral would attach to the Excess Proceeds.

After payment of the Superpriority Lien Amount, the remainder of the Loan becomes a
subpriority lien. If a subpriority lien remains, then the Lender should be considered a “subordinate
claim of record” at the time of the Notice of Delinquent assessment tha‘F does not change at the time of
the HOA Foreclosure Sale.

Pursuant to NRS 107.200-220, Plaintiff is a successor-in-interest in the Property which is
subject to the Lender's Deed of Trust. Under NRS 107.200-220, Plaintiff is entitled to a payoff with
reduction by the application of the Excess Proceeds. -

NRS 107.220 reads in pertinent part as follows:

Persons authorized to request statement from beneficiary; proof of identity of
successor in interest.
1. A statement described in NRS 107.200 or 107.210 may be requested by:

(@) The grantor of, or a successor in interest in, the property which is the
subject of the deed of trust;

(b) A person who has a subordinate lien or encumbrance of record on the
property which is secured by the deed of trust;
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Plaintiff, as the subsequent purchaser of the Property, is a “successor in interest in the
Property which is subject of the deed of trist.” As such, under NRS 107.220, Plaintiff is entitled to
deal with the Lender on the Trust's account and request the relief sought herein where the Plaintiff

seeks to have the Excess Proceeds applied to the Loan.

CONCLUSION
Based upon the foregoing analysis, the Plaintiff respectfully requests that the Court deny the
Trust's Motion in its entirety and rule consistent with the analysis provided for in this Opposition and
order the Excess Proceeds be paid for the benefit of Lender as the Lender so directs.

DATED this__25th _day of July, 2019.
ROGER P. CROTEAU & ASSOCIATES, LTD.

s/ Roger P. Croteaur
ROGER P. CROTEAU, ESQ.
Nevada Bar No. 4958

2810 W. Charleston Blvd., Ste. 75
Las Vegas, Nevada 89102

(702) 254-7775

Attorney for Plaintiff

34 Innisbrook
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that I am an employee of

ROGER P. CROTEAU & ASSOCIATES, LTD. and that on the _25" _ day of July, 2019, I caused a

true and correct copy of the foregoing document to be served on all parties as follows:

X VIA ELECTRONIC SERVICE: through the Nevada Supreme Court's eflex e-file and serve

System.
LEACH JOHNSON SONG & GRUCHOW
Robin Callaway - rcallaway(@]leachjohnson.com
rcallaway@lkglawfirm.com
Patty Guttierez - pgutierrez@]leachjohnson.com
peutierrez@lkglawfirm.com
Ryan Hastings - thastings(@leachjohnson.com
rhastings@lkglawfirm.com
Gina LaCascia - glacascia@]leachjohnson.com
glacascia@lkglawfirm.com

Sean Anderson - sanderson@leachiochnson.com

sanderson@]lkglawfirm.com

OLYMPIA LAW, P.C.
Bryan Naddafi, Esq. - bryan@olympialawpc.com

LAW OFFICES OF DONALD WILLIAMS
Donald H. Williams, Esq. - dwilliams@dhwlawlv.com

Robin Gullo - rgullo@dhwlawlv.com

AKERMAN, LLP

Akerman LLP - Akermanl A S@akerman.com

Melanie Morgan, Esq. - melanie. morgan@akerman.com
Jared Sechrist - jared.sechrist@akerman.com

Thera A. Cooper, Esq. - thera.cooper(@akerman.com

LAW OFFICE OF TRAVIS AKIN
Travis Akin, Esq. - travisakin8@gmail.com

KOCH &SCOW LLC

David R. Koch, Esq. - dkoch@kochscow.com
Staff - aeshenbaugh@kochscow.com

Steven B. Scow, Esq. - sscow(@kochscow.com

LAW OFFICES OF GREGORY J. WALCH
Gregory Walch - greg. walch@lvvwd.com

Eserve Contact - office@bohnlawfirm.com
Venicia Considine - yconsidine@lacsn.org

Brian Naddifi - bryan(@avalonig.com

VIA U.S. MAIL: by placing a true copy hereof enclosed in a sealed envelope with

postage thereon fully prepaid, addressed as indicated on service list below in the United

States mail at Las Vegas, Nevada.

on the service list below.

VIA FACSIMILE: by causing a true copy thereof to be telecopied to the number indicated

VIA PERSONAL DELIVERY: by causing a true copy hereof to be hand delivered on this

date to the addressee(s) at the address(es) set forth on the service list below.

/sl Kristi L. Hewes

An employee of ROGER P. CROTEAU &
ASSOCIATES, LTD.
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DOC ID §: §
(A) "Security Instrument” mcans this document, which is duted JUNE 02, 2006 ,

together with all Riders so this document.
“Borrower" is

FRANK A TIMPA, A MARRIED MAN A5 HIS SOLE & SEPARATE PROPERTY

Borruwer ig the trustor under this Sccurity Instrument.

(C) "Lender" is
COUNTRY®NIDE HOME LOANS, INC.

Lenderisa :
CORPORATION

orgunized and existing under the laws ol NEW YORK . Lender’s address is
4500 Park Granada MSN¥ S5VB-314

Calabasas, CA 913D02-1613

(D) "Trusiee™ is

RecenTrust Company, N.A

225 West Hillcrest Dr., MSN T0-02

Thousand Oaks, CA 381360 -

() "MERS" is Moriygage Electronic Registration Systems, Inc. MERS isa sepamlc corpomhon that is nc(mg
solely as a nomince for Lender und Lender’s suceessors ond assigns. MERS is the beneficiory under this
Securily Instrument. MERS is organized and existing under the laws of Delaware, nnd has un nddress ond
telephone nuntber of P.O. Box 2026, Flint, MI 48501-2026, icf. (888) 679-MERS.

(F) "Note" means the promissory nate signed by Borrower and dated  JUNE 02, 2006

‘The Noie states that Borrower owes Leader
THREE MILLION SEVEN HUNDRED EIGHTY THOUSAND and 0G/100

Dollnrs (US. S 3,780,000.00 ) plos intercst, Borrower hoy promised (o poy this debt in regular
Periodic Payments and 10 pay the debtin full not Jaterthun JULY 01, 2046

(G) "Property” means the property that is deseribed helow under the heading "Transfer of Rngs in the
Property.”

(H) "Loan” mcans the debt cvidenced by the Note, plus interest, any prepayment charges and Jate charges
due under the Note, end all sums duc under this Sceurity Instrument, plus interest.

(1) “Riders™ meuns ail Riders to this Security Inslrument that arc execuied by Borrower. The following
Ridems are 10 be execuied by Borrower [check box as applicahie]:

x] Adjusiable Rate Rider 1 condominiusn Rider [ Secund Home Rider
Balloon Rider Plunned Unit Development Rider 114 Family Rider
VA Rider Biweekly Poyment Rider L1 Other(s) [speeify)
H
@;-SA(NV) (0507) CHL (11/05) Page 2 of 16 Form 3029 1/01
CLARICNY Page 2 of 27 Printed on 2/2/2015 3:47:17 PM
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DOC ID f: &%
(J) "Applicable Law” meuans all controlling applicable federal, swie and local swamtes, regulations,
ordinunces and administeative rulcs and orders (that huve the effect of law) as well as all applicable final,
non-appenfnbie judicial opinions.
{K) "Cnmmunity Associntion Dues, Fees, und Assessmenis’ meuns wl] dues, fees, assessments and other
charges that are imposcd on Borrower or the Property by a condominium association, homeawners association
or similar orgnnizalion.
{L) "Electronic Funds Transfer"” mcans any transfer of funds, other thun o tmnsaction originated by check,
draft, or similar paper instrumcnt, which 5 initiated -through an clectronie terminal, telephonic instrument,
computer, or magnelic 1ape so as lo onler, instruct, or outhorize a financial institution 1o debit or credil an
account. Such ferm includes, but is not limited io, point-of-sale wnnsfers, awomated telier machine
transactions, transfers initisted by telephone, wire translers, and automated clearinghouse transfers,
(M) “Escrow Items" means those items that are described in Section 3,
(M) "Miscellancous Proceeds” means any compensation, senlement, award of damages, or praceeds paid by
any third party {other than insurance proceeds paid under the coverages deseribed in Section 5) for; (i) damage
1o, or destruction of, the Property; (i) condemnotion or other taking of ull or wny part of the Property; (iii)
conveyance in liew of condemnstion; or (iv) misrepresentotivns of, or omissions as 1o, the velue and/or
condition of the Property.
{O) "Morigage Insurunce' means insurance protecting Lender against the nonpayment of, or default on, the
Loan,
(P} "Periodic Payment’* means the regularly scheduled amount duc for (i) principul end intercst under the
Note, plus (i5) any amounts under Section 3 of this Sccurity Instrument.
(Q) "RESPA"™ meuns the Real Estate Settiement Procedures Act {12 U.S.C. Section 2601 et seq.) and its
hmplementing regulation, Repulation X (24 C.F.R. Part 3500), as they might be amended from time to fime, or
any additional or suceessor Jegislation or regulntion that governs the sume subject matter. As used in this
Seceurity Instroment, "RESPA" rcfers to nil reaniremehty and restrictions thet are imposed in regard 1o a
“federelly related mortgage Joan” even if the Loan does not qualily as a “Tedernlly related mongage loan™
under RESPA.
(R} ""Successor in {nterest of Borrower™ means any porty that hos tnken title o the Propesty, whether or not
that pirty has assumed Borrower’s obligations under the Note and/or this Sccurity Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely a5 nomince for Lender and Lender's successors
and ussigns) and the successors and assigns of MERS, This Sevurity Instrument seeures (o Lender: (i) the
reprymcnt of the Loan, and all rencwsls, extensions and modifications of the Note; ond (ii) the performance of
Borrower's covenants and agreements under this Seeority Instrumeant nnd the Note. For this purpose, Borrower

& -6AINV) (D507) CHL (11/05) Page 3 of 16 Form 3025 1/
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DOC ID §: & T
irrevocably grams and conveys to Trustee, in trust, with power of sale, the following
focaied in the COUNTY

{Type of Recording Jurisdiction)
CLARK ’

_p*lnmcnchcordin Jurisdiclion] :
LOT THRITEEN (13} IR BLOCK ONE "{1) OF ESTATES AT SPANISH

TRAIL UNIT NO. 5, AS SHOWN BY MAP THEREOF ON FILE IN BOOK 40,
0F PLATS, PAGE 6, IN THE OFFICE OF THE COUNTY RECORDER OF
CLARK COUNTY, NEVADA.

The legal description was obtained from the previous deed:

Racorded on: Libozr# Taget

which currently has the address of
34 Innisbrook Ave, Las Vegas

[Street/City]
Nevadn 89113-1225  ("Property Address”):

[Zip Code]

TOGETHKER WITH sl the improvements now or hereafter erceted on the property, and nll easemnents,
nppurtenances, and fixtures now or hereafter a part of he property. All replacements and ndditions shall nlso
be covered by this Security Instument. Al of the foregoing is referred to in this Sceurity Instrument s the
“Property.” Borcower understands and agrees that MERS holds only lega! Gtle o the inerests granted by
Borrower in this Security Instrument, but, il necessury lo comply with lnw or custom, MERS (s nominee for
Lender and Lender's successors and assigns) has the right: 1o excreise any or aft of those inlerests, including,
but not Yimited 1o, the right o foreclose and self the Properly: wid 1o iake any nction required of Lender
including, but not limiled lo, reteusing and canceling this Security Instrument,

BORROWER COVENANTS that Borrower is fawfully seised of the estate hereby conveyed and has the
right 10 grunt and convey the Praperty and that the P~n|)pcrry is unencumbered, except for encumbrances of
record. Borrower warrnts and will defend peneratly the title to the Property agtinst ol claims and demands,
subjecl to any encumbrances of record.
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DoC IiD #:

THIS SECURITY INSTRUMENT combines ux‘lifurm covenonls for nutionel use and non-un

covenants with limited variations by jurisdiction o constitile n uniform security instrument covering real
property.

UNIFORM COVENANTS, Borrower and Lender covenant and agrec as follows:

1. Payment of Princips), Inierest, Escrow Tiems, Prepayment Charges, and Late Chorges, Borrower
shall pay when duc the principit of, and interest on, the debt cvidenced by the Nowe amt any prepayment
churges and late chasges duc under the Note. Borrower shall nlso poy funds {or Escrow liems pursuant (o
Secion 3. Payments due under the Notc and this Sccurity Insirsment shall be made in TL.S. cumreney.
Howecver, il any check or other instrument received by Lender ss payment under the Nole or this Security
Instrument is retsmed to Lender wnpaid, Lender may require that any or ofl subsequent payments due under
the Nate and this Sccurity Instrument be made in one or more of the following fonns, as selected by Lender:
() cash; (b) money order; (c) cenificd check, bank check, trensurer’s check or cashier's check, provided any
such check is drawn upon an jnstitution whose deposits are insured by n federal ngency, instrumentality, or
cotity; or (d) Elcctronic Funds Transfer,

Payments are deemed received by Lender when received ot the location designated in the Nole or at such
other Jocation us muy be designuted by Lender in aceordance with the notice provisions in Section 15. Lender
may return any paymeni or partial payment if the payment or partial poyments are insufficient to bring the
Loan current. Lender may accept any pnyment or parinl poyment insuffivient tw bring the Loon coment,
without wariver of any rghts hereimder or prejudice o its siphts to refuse such payment or pariial payments in
e future, but Lender is not abligated to apply such payments af the time such paymenis are nccepted. If cach
Pertodic Payment is npplied as of its scheduled due date, then Lender need not pay interest on unepplicd
funds. Lender may hold such unapplied funds uniil Bormower makes payment o bring the Loan cusent, If
Borrower dozs not do o within a reasonable period of time, Lender shnll cither apply such funds or reum
them o Borrower: If not applicd earlier, such funds will be applied to the oustanding principal belance vader
the Nole immediately prior to fnreclosure. No offset or claim which Borrower mighi have now or in Ute future
ngainst Lender shall relieve Borrower from making payments due wnder the Note und this Sccority Instrument
or performing the covenants and aprecments secured by this Security Instrument

2. Application of Puyments nr Proceeds. Except as otherwise desenbed in 1his Scction 2, sl paymenis
accepted and applicd hy Lender shall be applied in the following order of priority: (a) interest due under the
Note; (b} principal due under the Note; (¢) omoums due under Section 3. Such payments shall be applied to
cach Periodic Puyment in the order in which it became due, Any remaining amaunts shall be applicd first to
inte charges, second to uny other amounts duc under this Scousity Instrument, and then to reduce the principul
balance of the Note.

If Lender rcceives a payment from Bomower for a delinquent Perindic Payment which includes a
suffivient amount to pay any lalc charge duc, the payment may be applied to the delinguent payment and the
fote charge, Il mare than one Perdodic Payment is ouistanding, Lender may spply any poyment received from
Borruwer o the repayment of the Pedodic Payments if, and to the exient that, ench payment can be poid in
fuil. To the exicnt that any excess existy afier the payment is applied o the [ull payment of onc or more
Periodic Poyments, such excess may be applied to any Jate charges duc. Voluniary prepoyments shall be
applied first to uny prepayment charges and then as described in the Note,

Any application of payments, insurance procceds, or Miscellancous Proceeds to principal due under the
Nate shall not exiend or postpone the due date, or change the simount, of the Periodic Payments,

3. Funds lor Eserow Items. Boaower shall pay to Lender on the duy Periodic Payments are die under
the Note, until the Note is paid in (ull, a sum (the "Funds”) to provide for payment of amounts due for: (n)
taxcs and assessments and other items which can attain priority over this Security Instrument as a Jien or
encumbrance on the Property; (b) leasehold payments or ground rents on the Properly, if sny; {c} premiums

G2 -6A(NV) (0507) CHL (11/05) Page 5 of 16 Form 3023 1/01

Station 1d :TLIA

Page 5 of 27 Printed on 2/2/2015 3:47:17 PM

Document: DOT 2006,0612,1581

JA1911TMmST127



Branch :FLV,User :CON2 Comment:

CLARK,NV

boc 1D §: : 2
any and all insurance required by Lender under Section 5; and (d) Moartgage Insurance premiums, if uny, or
any sums payoble by Borrower to Leader in licu of the puyment of Mortrage Insurunce premiums in
accordance with the provisions of Scetion 10. Thesc items are calied "Escrow hiems.” At origination or at any
time during the term of the Lorn, Lander may require that Communily Associolion Ducs, Fees, and
Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Iem.
Booower shidl promptly fumish to Lender all notices of mwnpunts to be poid under this Section. Bogower shail
pay Lender the Funds for Escrow Items unless Lender waives Borrower's abligation to puy the Funds for any
or ulf Escrow ltems. Lender may waive Bomower's obligation 1o pay to Lender Funds {or any or all Escrow
licms ot any time. Any such waiver moy only be in writing. In the event of such waiver, Borrower sholl pay
directly, when and where payable, the amouns due for any Escruw Items for which payment of Funds has
been waived by Lender and, if Lender requires, shall fumish to Lender receipts evidencing such payment
within such time period oy Lender may require. Borrower's obligation to make such payments and (o provide
receipts shall for all purposes be deemed to be a covenant and apreement contuined in this Security
Instrument, as the phrase “covenant and agreement” is wsed in Section 9. TF Borrower is obligated 1o poy
Escrow Jiems directly, pursoant 3o a waiver, ond Bocrower fails to pay the amount due Tor an Bscrow liem,
Lender may cxercise its rights under Section Y and pay such amount and Borrower shall then be oblipated
under Section 9 to repay 10 Lender any such amount. Lender may revoke the waiver as to any or all Escrow
Tlems at any time by a notice given in accordance with Section {5 and, upon such revocalion, Boreower shall
pay to Lender oll Funds, und in such amounts, that are then sequired under this Section 3,

Lender may, at any time, collect and hold Funds in an amount (a) sufficient lo permit Lender (o apply the
Funds at the time specificd under RESPA, and (b) not 1o exceed the maximum amount n fender can requise
under RESPA. Lender shall estimate the amounl of Funds duc on the basis of cument data nnd reasonable
estimates of expenditures of future Escrow Ttems or otherwise in necordoace with Applicable Law.

The Funds shall be held in an institution whose deposits arc insured by o federal agency, instumentality,
or entity (including Lender, if Lender is an institution whosc deposits are 5o insured) or in any Federal Home
Loan Bank. Lender shall apply the Funds to pay the Escrow Ttems no later than the time speeified under
RESPA. Lender shall not chorge Borower for holding and upplying the Funds, annually analyzing the escrow
account, ar verifying the Escrow Ilems, unless Lender pays Berower interest on the Funds ond Applicable
Law permits Lender to moke such a charge. Unifess nn ogreement is mude in sriling or Applicable Low
requires inlerest 1o be paid on the Funds, Lender sholl oot be required w pay Burrower sny interest or camings
on the Funds. Borrower and Lender can agree in writing, however, that intcrest shall be paid on the Funds,
Lender shall give to Borrower, without charge, an annuyl nceounting of the Funds as required by RESPA.

If there is a surplus of Funds held in cserow, a5 defined undec RESPA, Lender shall aceount o Bormower
for the excess Tunds in pceordance with RESPA. if there is a shonuge of Funds held in eserow, us defined
untder RESPA, Lender shall notify Borrower us rcqu'xrgd by RESPA, and Borrower shall pay to Lender the
amount nccessary lo make up the shortage in accordance with RESPA, bul in no more than 12 monthiy
payments. If there is & deficiency of Funds held in escrow, as defined under RESPA, Lender shall nodfy
Borrower ag required by RESPA, and Borrower shall pay to Lender the umount necessary to muke up the
deficiency in accordance with RESPA, but in no more than 12 moathly payments.

Upon puyment in {ult of nil sums secured by this Security Instrument, Lender shall promptly refund 10
Borrower any Funds held by Lender,

4, Chorges; Licns. Borrower shall pay all taxcs, assessments, charges, fines, and impositions attributable
to the Property which can ntinin priorty over this Sceurity Instrument, teaschold payments or ground rents on
the Propenty, if any, and Community Assaciation Ducs, Fees, and Assessments, if any. To the exlent that these
items are Escrow ltems, Borrower shall pny them ia the manner provided in Section 3.

Borrower shull promptly discharge any lien which has priority wver (his Sceurity Instrument unless
Borrower: (a) agre=s in wriling 1o the poyment of the obligation secured by the lien in a muuner acceptohle 1o
Lender, bul only so long as Borrower is performing such agreement; (h) comests the liea in goad foith by, or
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defends agoinst enforcement of the fien in, legal proceedings which in Lender's opinion openile lo preve:
enforcement of the lien while those procecdings are pending, but unly uniil such procecdings are concluded;
or {£) secures from the holder of the licn an agrecment salisfoctory to Lender subordinaling the licn 1o this
Sccurity Instrument, If Lender determines that ony part of the Property is subject to a licn whick can attain
priority over this Security Instrument, Lender mpy give Borrower a notice identifying e lien. Within [0 doys
of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of the actions sct
forth above in this Scction 4.

Lender may require Borrower to pay n one-lime charpe for a renl estate tax verification and/or reporting
service uscd by Lender in connection witi: this Loan,

5. Property Insurance, Bomrower shall keep the improvements now existing or hereafter ereeicd on the
Property insured ngainst loss by fire, hazards included within the ferm "extended covernge,” and any other
hazards including, but not fimited 1o, carthquakes witd floods, for which Lender requires insurance, This
insurance shall be maintained in the nmounts (including deductible levels) and for the periods that Lender
requires, What Lender requires pursnant (o the preceding sentences cun change during the term of the Loan,
The insurance casrier providing the insurnnee sholl be chosen by Borower subject to Leader's right 1o
disapprove Bommower's choice, which right shall not be excreised unreasonably, Lender may require Borrower
1o pay. in connection with this Loan, either; () o one-time charge for flood zone determination, cerification
and tracking scrvices: or (b) o onc-lime charge for flood zone determination and cenification scrviees and
subsequent charpes each dime remappings or similar chenges occur which reasonably might affect suelh
determination or cerification. Bomower shall also be responsible for the payment of nny feey imposed by the
Bederal Emergency Management Agency in connection with tie review of any flood zone delermination
resulting from an objection by Borrower,

if Borrower fails (o maintain any of e coverages deseribed ohove, Lender muy obioin insuramce
coverape, a\ Lender's option and Borrower'’s expense. Lender is under no obligation to purchase nny particnlar
type or amoum of coverage, Thercfore, such covernge Shall cover Lender, but rmight or might not proiect
Bormower, Bormower's equity in the Property, or the contents of the Property, against any risk, hozard or
Habjlity and migit provide greater or lesscr coverage thun was previonsly in effect. Borrower ucknowledges
that the cost of the insurance coverepe so obkained might significantly exceed the coest of insurance that
Borvower could have obtnined, Any amounts disbursed by Lender under this Section 5 shall hecome additional
debt of Borower sceured by this Sceurity Instrumnent. These amounts shal) bear interest at the Note rate from
the dute of dishursement and shull be payable, with such interest, upon notice from Lender to Bormower
requesting payment,

All insurance policies required by Lender and renesals of such policics shal! be subject to Lender's right
to disnpprove such policics, shall inciude a stondard morgage clavse, and shall name Lender as mortgagee
andfor as un additions! Joss poyee. Lender shall have the right 1o hold the policies and rencwal cenificates. IF
Lender requires, Borrower shall promptly give 10 Lender nll receipts of paid premiums and rencwal notices. 1f
Bomower obtains any form of insurance coverage, not otherwise required by Lender, for damage (o, or
destruction of, the Property, such policy shali include a stindard mortgnge clause and shall name Lender as
mortgngee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice fo the inserunce carrier and Lender. Lender may
make proof of loss if nol made promptly by Borrower. Unless Lender and Bomower otherwise agree in
wriling, any insurance procceds, whether or not the underlying insumnce was required by Lender, shall be
applied o resioration or repair of the Property, if the restoration or repair is economically fensible and
Lender's security is aot lessened. During such repair and restorativn period, Lender shudl have the fight w hold
such insurance pracecds unti} Lender has had an oppertunity to inspect such Property 10 ensure the work has
beer complcted to Lender's satisfiction, provided that such inspection shall be undensken promptiy. Lender
may disburse procecds for the repairs and restoration in o single payment or in a series of progress payments
s the work is completed. Unless an sgreemenl 35 made in writing or Applicable Law requices interest o be

@2 -6A(NV) (0507) CHL (11/05) Page 7 of 16 Form 3020 1/01

Page 7 of 27 Printed on 2/2/2015

Document: DOT 2006.0612.1581

Station Id :TLIA

3:47:17 PM

JA1913TMmST129



Branch :FLV,User :CON2 Comment:

CLARK NV

DOC ID §:
pnid on such insurance procceds, Lender shall not be required to pay Borrower any interest or eamings on
such proceeds. Fees [or public adjusiers, or other third parties, retained by Borrower shall not be pnid out of
the insurunce proceeds and shall he the sole ohligation of Borower. If the resioration or repair js not
economicully feasible or Lender's security wauld be lesscned, the insurance pracceds shall be applied o the
sums secured by this Sceurity Instrument, whether or not then due, with the excess, if any, paid to Bamower.
Such insurance proceeds shall be applicd in the order provided {or in Section 2.

If Borrower nbandons the Property, Lender may file, negotinic and seule uny availnble insvrance claim
and relnted matters. I{ Borrower does not respond within 30 doys to a notice from Lender that the insurance
carrier has offercd to sctile a claim, then Lender moy ncgotiate and scitle the chiim. The 30-day period wili
begin when the notice is given. In either event, or if Lender scquires the Property under Scction 22 or
otherwise, Borrower hereby assigns o Lender (o) Borrower's rights 10 any insurance proceeds in an amount
not 1o excced the amouats unpaid under the Note or this Security Instrumcent, and (b) any other of Borrawer's
rights (other thun the right to any sefund of uncrmed premiums paid by Borrower) under ol insurance policies
covering the Property, msofar as such rights are applicable to the covernpe of the Property. Lender may use
the insunince proceeds cither to rephir or restore the Property or 1o pay amounts unpiid under the Note or this
Security Ingtrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence
within 60 dnvs afier the exccution of this Security Instrument and shail continue 10 occupy the Propenty os
Bomower's principal residence for st Jeust one year afier the dame of occupancy, unless Lender atherwise
agrees in writing, which consent shall not be unreasonably wishheld, or unfess extenuating circumstances exist
which are beyond Borrower's control. .

7. Preservation, Maintenance and Profection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Properly, allow the Property (o deteriorate or commit waste an the Property.
Whether or not Borrower s residing in the Property, Borrower shall maintain the Propeny in order 1o prevent
the Property from deteriomting or decreasing in value duc (o its condition. Unless it is determined pursuant Lo
Scction 5 that repair or restoration is not ceonomically feasible, Borrower shall promptly repair the Property if
dnmaged 1o avoid further deieriomtion or damage. I insuronce or condemnation proceeds wre paid in
connectivn with damage to, or the toking of, the Property, Borrower shall be responsible {or repairing or
restoring the Property only il Lender has released proceeds for such purposes. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a sedes of progresy paymenis as the work s
completed. If the insuronce or condemnation procceds arc ant sufficient v repair or restore the Property,
Borower is not relieved of Barrower’s obligntion for the completion of such repnir or restorstion.

Lender or its agent muy make rcasonabic catres upon and inspections of the Properry. If it has
reasonnble cause, Lender moy inspect the interior of the improvements on the Pruperty. Lender shall give
Bormower notice at the time of or prior to such sn interior inspection specifying such reasonable cause.

8. Borrower's Loan Applicalion. Borrower shall be in default if, during the Loan npplication process,
Borrower or nny persons or entilies scling at the dircetion of Berrower or with Borrnwer's knowledge or
cunsent gave maierially false, mislending, or inaccuraie informution or statcments to Lender {or failed to
provide Lender with materinl informalion) in conneclion with the Loan. Material representations include, but
arc na! Jimited 10, represeniations conceming Borrower's occupancy of the Property as Borrower's principat
residence.

9. Protectinn of Lender's Interest in the Property snd Righis Under this Sccurity Instrument. If (a)
Bormrower fails 1o perform the covenants nnd agreements contained in this Security Instrumen, (b) there is
legzl procecding that might significanily nffect Londer's interest in the Property andfor riphts under this
Security Instrument (such os a proceeding in bankrupicy, probate, for condemnation or forfcinue, for
enforcement ol a fien which may outain priority over (his Sccurity Instrument or to enforce laws or
regulations), or {c) Borrower has abandoned the Property, then Lender mny do and pay for whartever is
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reasonable or appropriaie to protcer Lender's interest in the Propenty and sights under this Securily Instrument,
including proteeting and/or assessing the value of the Property, and securing and/or repairing the Property.
Lender's actions can include, bt are not limited 10: (o) payinyg uny sums secured by a lien which has priority
over this Security Instrument; (b) appeasing in court; and (c) paying reasonable nttorneys’ fecs to protect ity
interest in the Propeny and/or rghls under this Sccurily Instument, including its secured position in a
bankrupicy proceeding. Securing the Property includes, but is not limited to, enterdng the Property to moke
sepairs, change locks, replace or board up doors and windows, drin water from pipes, eliminate building or
other code violalions or dungerous conditions, and have wiilitics tumcd on or off. Although Leader mny toke
action under this Seetion 9, Lender does not have to do $o and is not under any duty or abligation to do so. It
is agreed that Lender incurs no linbifity for not taking any or all actions authorized vnder this Scetion 9.

Any amounts dishursed by Lender under this Section 9 shall become ndditionn) debt of Borrower sccured
by this Security Insiument. These amounts shall beer interest at the Note e from the dete of disbursement
and shnll be payable, with such intercst, upon notice from Lender to Borrower requesting poyment,

1I this Security Instrument is on o Jeasehold, Borrower shall comply with ull the provisions of the lensc.
H Borrower acypires fce title 1o the Propenty, the feaschold and the fee fitle shall not merge unless Lender
agrees to the merger in wating,

10. Mortgage Insurance. If Lender required Morigage Tnsurance as o condition of making the Loan,
Borrower shull poy the premiums sequired to maintain the Mortgnge losunnce in effect. I, for any reason, the
Morigage Insurancc coverage required by Lender ccases fo he available from the morigage insurer that
previously provided such insurance and Borrower was required fo muke scparately designated payments
toward the premivms for Morigage Insurance, Borrower shall pay the preminms required 10 obinin coverape
substantinily equivalent to the Morigage Insurance previgusly in effect, at a cost substantially equivalent to the
cost 10 Barrower of the Mortgage Insunince previously in effect, fromy an alternnic mongage insurer selected
by Lender. if substantialty equivalent Morigage Insvrance covernpe is not avnilable, Borrower shall continue
10 pay 1o Lender the nmount of the separately designated payments that were duc when the insurance coverage - e
censed £0 he in cffect. Lender will accept, use st refain thesc poymenis os a non-refundable Joss reserve in
Heu of Morigape Tnsurance. Such loss reserve shall be non-refundahle, notwithsionding the fact thal the Lonn
is ultimately paid in full, and Lender shall not he required 1o pry Borrower any interest or eamings on Such
toss reserve, Lender can no {onger rcquire loss reserve payments if Mortgage Insurance coverage {in the
nmount and for the period that Lender requires) provided by an insurer sclected by Lender again becomes
uvailable, is obtained, and Lender requires separately designated puyments woward the premiums for Morigoge
insurnnce. 17 Lender required Morigage Insurnnce as a condition of making the Loon and Bosrower was
required 10 moke scparately designnicd payraents toward the premivms for Mortgage Insurence, Bormower
shall pay the premiums required 10 maintain Morngage Insurance in effect, or to provide s non-refundoble Joss
resesve, unlil Lender's requirerment Jor Morlgage Insarance ends in accordunce with any writlen agreement
between Berrower and Lender providing for such {ermination or until termination is required by Applicable
Law, Nothing in this Section 10 affects Barrower'’s obligation to pay interest at the eote peovided in the Note.

Mongase Tnsurance reimburses Lender (or any entity that purchases the Note) for cenain losses it may
incur if Borrower does not repay the Loan as agreed. Borruwer is not a party to the Mortgage Insunince.

Mongage insurcrs cvalunte their ol risk on all such insurance in force from time to Bme, and mny enter
into agrezments with other parties that share or modily their risk, or reduce losses. These agrecments are on
terms and conditions that arc satisfoctory to the mongage insurer and the other party (or parlics) to thesc
agreements. These agreements may require the morlgage insurer (o make piyments using any source of funds
thal the mortpape insurer mny hove availoble (which may include fumids obtained (rom Mongage Insurance
preminms).

As 8 result of these ngreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any
other entity, or any affilinte of any of the foregoing, may receive {directly or indircctly) amounts that derive
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from {or might be characterized as) n portion of Borrower's payments for Mongage Tnsurance, in exchange F
sharing or modifying the morngage insurer's risk, or reducing losses. Il such agreement provides that an
alfilinte of Lender takes a sharc of the insurer's risk in cxchange [or a share of the premivms paid o the
insurer, the arrangement is often lermed "captive reinsurance.” Further:

(n) Any such agreements will nol affeet the smounts thal Berrower hus agreed o puy for Morigage
lnsurance, or any other terms of the Loan. Such sgreenmrents will nnt increase the smount Borrawer will
owe for Mortgage Insurance, sod they will nol entitle Barrower to uny refund,

{b) Any such ugreements will not affect the rights Borrawer has - if any - with respect 1o the
Morigoge Insurance under the lHomeowners Proleclipn Act of 1998 or any nther law. These rights muy
include the right to receive cerinin disclosures, (o request and obtsin cuncelistion of the Morlgoge
Insurance, to have the Mortgage Insurnnce terminated automatically, and/or to receive a refand of nny
Mortpoge Insvrunce premiums that were unearned nf {he time of such cancellation ur fermination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. Al Miscellancous Proceeds are hercby
assigned 1o and shail be paid to Lender.

If the Property is damaged, such Miscellancous Proceeds shall be applied fo restomtion or repair of the
Property, if the restoration or repoir is economicaily feasible and Lender's security is not lessencd. During such
repair and restoration period, Lender shudf have the right 1o hold such Miscellaneous Proceeds until Lender has
had on opportunity to inspect such Property o ensure the work his been completed 1o Lender’s satisfaction,
provided thut such inspeetion shall be undertaken prompuly. Lender mey pay for the repairs and restoration in
a single disbursement or in a scries of progress paymenis as the work is completed. Unless an agreement is
mnde in writing or Applicable Law requircs interest to be paid on such Miscellaneous Proceeds, Lender shall
not be required to pay Borrower uny intercst or carnings on such Miscellancous Proceeds, I the restoration or
repair is not cconomically feasible ar Lender's securily would be lessened, the Miscellancous Proceeds shall
be applied to the sums secored by this Sceurity Instrument, whether or not then due, with the excess, if any,
puid to Borrower. Such Misceclluncous Proceeds shall be applied in the order provided for in Sectior 2.

In the event of o totg} taking, destmction, ur loss in value of the Property, the Miscéllaneous Proceeds
shall be applicd to e sums securcd by this Security Instrument, whether or not then due, with the excess, if
any, prid to Borrower.

Tn the event of o partial taking, destruction, or lass in value of the Property in which the fair market valuc
of the Properly immediuiely before the partinl tsking, destruction, or loss in value is cqual to or greater thun
the amount of the sums securcd by this Security Instrument immediately before the partial aking, destruction,
or loss in value, unless Borrower nnd Lender otherwise agree in wriing, the sums secured by this Scewrity
Instrument shall be reduced by the amount of the Miscellaneous Proceeds mulliplied by the following [raction:
(1) the tolal nmount of the sums secured immedintely before (he pantial wking, destruction, or loss in value
divided by (b) the fair market volue of the Property immmediatcly before the parrial taking, destrueton, or loss
in value. Any balance shall be paid to Borrower.

in the cvent of o partial taking, destruction, or foss in value of the Property in which the fair markes volue
of the Property immeditely before the partial 1aking, destruction, or foss in value i5 less than the amount of
the sums sccurcd immediately before the pastial taking, destruction, or loss in value, uniess Borrower and
Lentder atherwise agree in wriling, the Miscclianeous Proceeds shall be applicd to the sums sccured by this
Security Insirunient whether or not the suins arc then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Bomrower that the Opposing
Panty (ns defined in the next sentence) offers (o make an award to setlle 2 elaim for darmuges, Burrower fails (o
respond to Lender within 30 doys after the date the notice is given, Lender is authorized to cotlect and apply
the Miscellancous Procecds either o restoration or repuir of the Praoperty or to the sums sccured by this
Sccority Instrument, whether or nut Lthen due. “Opposing Pany™ means the third party that owes Borrower
Miscellancous Proceeds or the pasty against whom Borrower has a right of action in repird to Misceliansous
Praceeds.
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Borrower shall be in defaull if any action or procceding, whether civil or criminal, is begun that, m
Lender's judgment, could result in forfeiture of the Propery ar other material impairment of Lender's snterest
in the Property or rights under this Security Instrument. Bomower can cure such o default and, if acceleration
has occurred, seinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
rufing thal, in Lender's judgment, preciudes forfeiture of the Property or gther mpterial impainnent of Lender's
interest in the Property or rights under this Sccurity Instrument. The proceeds of any award or claim for
dumages that are atiributable to the impairment of Lender's inierest in the Property are hereby assigned and
shall be paid o Lender,

All Miscellancous Proceeds that are not applicd to restorntion or repair of the Preperty sholl be applicd in
the order provided for in Scction 2. ;

12, Borrower Not Relensed; Forbearnnce By Lender Not a Waiver. Exicision of the time for
payment or modification of amortization of the sums secured by this Secunty Instrument granted by Lender 1o
Borrower or any Successor in Interest of Borrower shall not operate (o releasc the liability of Borrower or any
Successors in Interest of Borrower. Lender sholl nof he required to commence praceedings agninst any
Successur in Interest of Borrower or (o refuse (o extend time for payment or otherwise modify nmortization of
the sums secured by this Secority Instrument by reason of any demand made by the original Borrower or any
Successors in Interest of Borrower., Any forheamance by Lenter in cxercising any right or remedy including,
withoul limhation, Lenders acceptance of payments from third persons, cntitics or Successors in Interest of
Barrower or in amaunts Jess than the mount then due, shall not be a waiver of or preclude the exercise of any
right or remedy.

13, Join! and Several Liability; Co-signers; Suceessors and Assigns Bound. Borrower covenants and
agrees (hat Bosrower's abligaions and liobility shall be joint and several. Howcver, any Borrower who
co-signs this Sccurity Inscrument but does not cxecnte the Note (a “vo-signer”): (a) is co-signing this Security
Insyument only to morigage, grant and convey the co-signer’s interest in the Property under the terms of this
Secunity Instrument; (b} ix not personally obligaled 1o pay the sums secured by this Sccurity Instroment; and
(c) agrees that Lender ond any other Borrower con agree fo extend, modify, forbear or make any
accommodntions with regord (o the terms of this Sccurity Instrument or the Note without the co-Signer's
canscal.

Subject 10 the provisions of Scction 18, eny Successor in Interest of Borrower who assumes Borower's
obligntions vnder this Security Instrument in writing, and is approved by Lender, shall obiain oli of Borrower's
rights and benefits under this Sceurity Instrument. Borrower shall not be relensed from Borrower's obligations
and lubility under this Sccurity Instrument unless Lender agrees to such releuse in writing, The covenants and
ngrecments of this Security Instrument shall bind (except as provided in Scetion 20) and benefit the successors
ond assigns of Leader.

14. Loun Charges. Lender may chacge Borower fees for services performed in connection with
Bomower's dafanlt, for the purpose of protecting Lender's interest in the Property and cighis under this
Security Instrument, including, but not Jimited 1o, altormeys™ fecs, property inspection and valuation fces, In
regard to any ather fecs, the absence of cxpress autharity in this Security Insirument to charge a specific fec to
Borrower shall not be construcd as a prohibilion on the chorging of such fee. Lender may not charpe fees that
ure expressly prohibited by this Security Instrument or by Applicable Luw,

If the Loan is subject to & law which sets maximum loen charges, and that law is finnlly inlerpreied so
thm the interest or other Jonn charges collecied or to be collected in conncction with the Loan exceed the
permitted limits, then: (n) any such losn charge shall be reduced hy the umount neeessary 1o reduee the chorge
to the permitted fimit; and (b} nny sums alrendy collected from Borrower which exceeded pemmitted fimits will
be refunded 10 Borrower. Lender may choose 1o make this refund by reducing the principal owed under the
Note or by making a dircct pnyment to Borrower. If 4 refund reduces prncipal, the reduction will be treated ns
a partial prepayment without any prepaymnent charge (whether or not # prepayment charge is provided for
under the Notc). Borower’s acceptance of any such refund made by direct payment to Borrower will
constituic a waiver of any right of nction Bormawer mighit have arising out of such overcharge.
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15. Notices. All notices piven by Borrower or Lender in connection with this Security Instrument must
be in writing. Any notice to Borrower in connection with this Sccunly Instrement shall e deemed to have
been given to Borrower when muiled by first class mail or when sctually delivered 10 Borrower's notice
address if sent by other means, Notice 10 any one Borrower shali constirstc notice 10 all Borrowers unless
Applicoble Law expressly requires otherwise, The notice address shall be the Properly Address unless
Borrower has designnted a substitute notice address' by notice 10 Lender. Borrower sholl promptly notify
Lender of Borrower's change of address. If Lender Specilies a procedure for reporting Borrower's chonge of
address, then Borrower shall only report a change of uddress through that speeified procedure, There muy be
only one designated notice address under this Scewrify Jastrument at any one time. Any notice to Lender shall
be given by defivering it or by mailing iu by first class mail 1o Lender's ndtress stated hierein unless Lender hes
designated another nddress by notice to Borrower. Any notiee in conneclion with this Security Instrument
shall not be decmed (o have been given (o Lender until sctoally received by Lender, If any notice requised by
this Security Instrument is also required under Applicoble Law, the Applicshle Low requirement will smisfy
the cosresponding requirement under this Security Instrument,

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be govemed
by [edeen! Inw and the low of the jurisdiction in which the Property is located. All rights and obligations
contained in this Sccurty Instrument are subject to any requirements and limitatiuns of Applicuble Law.
Applicable Law might explicitly or implicitly allow the partics (o agree by contract or it might he sitent, but
such silence shall nolL be construed us n prohibitien gainst agreement by contrcl In the event that any
pruvision or clause of this Security Instrument or the Note conflics with Applicable Law, such conflict shall
not affect other provisions of this Security Insirument or the Nowe which can be given effect without the
conflicting provision,

As used in this Sccurity Instument: (1) words of the masculine gender shall mean and include
corresponding neuter words or wards of the feminine gender; (b) words in the singular shall mean and include
the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take any
action.

17. Barrower's Copy. Borrower shall be given one copy of the Note and of this Security Insirument.

18. Transfer of the Properly or o Beneficinl Interest in Borrmwver, As used in this Section 18,
"Interest in the Property” menns any legal or beneficinl jnierest in the Property, including, but not limited to,
those bencficial interesty transferred in o bond for decd, contract for decd, instaliment seles contract or escrow
agreement, the intent of which is the transfer of title by Borrower at a futuee daic to a purchaser,

10 all or any part of the Property or any Interest in the Property is sold or transferred (or il Borrower is not
a natoral person and a beneficial interest in Borrower is sold or transferced) without Lender's prior writient
consent, Lender may requirc immediate payment in full of wll sums sccurcd by this Securily insuument.
However, this option shall nut be excreised by Lender if such cxercise is prohibited by Applicable Low.

If Lender exercises this option, Lender shall give Barrower notice of acceleration. The notice shall
provide a period of not less than 30 doys from the date the notice is given in accordance with Scction 15
within which Borrower must pay all sums secured by shis Security Instrument, If Borrower fails o pay these
sums prior 1o the cxpiration of this perod, Lender may invoke any remedies permitied by this Security
tastrument without further notice or demand on Borrower.

19. Burrower's Right fo Reinstatle Afier Acceleration. IF Bosrower meets centain conditions, Borrower
shall have the right 10 have enforcement of this Security Instrument discontinved at any time prior to the
carliest of: (a) five days hefore sule of the Propeny pursuent (o any power of sale contined in this Security
Tnstrument; (b such other period as Applicable Low might speeify for the terminution of Bomower's right tn
reinstate; or (€) entey of a judgment enforcing this Security Instrument, Those conditions are that Borrower:
(a) puys Lender sl sums which thien would be due vnder this Secority Insbument and the Note s if no
accelertion had vecurred; (b) curcs any default of nny‘uthcr covenants or agreements; (€) pays all expenses
incurred in cnforeing this Security Instrument, including, but not limited to, rcasonable attorneys' fecs,
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property inspeclion and vatuation fees, and other fees incurred for the purposc of protecting Lender's intesest
in the Property and rights under this Security Instrument; and (d) takes such nction as Lender moy reasonably
require 10 assurc that Lender's interest in the Property and rights under this Security Insirument, and
Borrower's obligution 10 pay the sumns secured by this Sccurity Instrument, shall continue unchenged. Lender
may require that Barrower pay such reinssiement sums and expenses in one or more of the following forms,
a5 selected by Lender: (a) cash; {(b) money order; {c} certified check, bank check, treasurer’s cheek or cashier's
check, provided any such check is drawn upon an jnstitution whose deposits are insured by o federal ngency,
instumentality or catity: or {d) Elcctronic Funds Transfer. Upon ccinstatement by Borrower, this Sccurty
Instrument und vbligations sccured hereby shall remain fully effective as if no acceleration had occurred,
Howecver, this right 10 reinstate shall not apply in the case of aceeleration under Section 18,

20. Sate of Note; Chunge of Loan Scrvicer; Nofice of Grievance. The Note or a partinl interest in the
Note (together with this Sceurity Instrument} ean be sold one or more times without prior natice 1n Bormower.
A salc might result in o change in the entity (known s the "Loan Servicer") that coliects Periodic Payments
duc under the Note and this Security Instrument and performs other mortyage Joan servicing obligutions under
the Note, this Security Instrument, and Applicable Law, Thare also might be one or more changes of the Loan
Scrvicer unrclated to a sale of the Note. If there is a change of the Loun Servicer, Borrower will be given
written notice of the change which will siate the name und sddresy of the new Loan Servicer, the address 1o
which paymeais should be mnde and nny other information RESPA reqguires in conncction with a notice of
transfer of servicing. I the Note is sold und therealter the Loan is serviced by u Loan Servicer other than ihe
purchaser of the Note, the morigage loon servicing obligntions ta Borrower will remain with the Loan Servicer
or be trnslered to a successor Loan Servicer and are not assumed by the Note purchaser unless otherwise
pravided by the Nole purchaser.

Neither Borrower nior Lender may enmmence, join, ar be joined (0 any judicial uction (as cither an
individual litigan or the member of 4 class) thut arises from the other party’s actions pursuant (o this Security
Instrument pr that alleges that the other party has breached any provision of, or uny duty owed by reason of,
this Sccurity Instrument, untl such Borrower or Lender has notified the other party (with such notice given in
compliunce with the rcquirements of Scction 15) of such allcged breach and afforded the other party hereio a
reasonable period after the giving of such notice to take corrective nction. If Applicable Law provides a time
peniod which must clapse before certain action can be taken, that time period will be deemed to be reasonsble
for purposes of this parngraph. The notice of accelcration nnd opportunity t cure given to Borrower pursuant
to Section 22 and the nolice of aceclecation given {o Borrower pursuin o Section 18 shali be deemed o
satisfy the notice and opportunity to take comrective action provisions of this Scetion 20,

21. Huzardous Substunces. As used in this Scction 21: {(a) "Hazardous Substances” arc those substances
defined as toxic or hazardons substances, pollutants, or wastes by Environmentd Low and the following
substances: pasoline, kerosene, other flammablc or toxic petroleum products, toxic pesticides and herbicides,
volatile  solvenmts, materinds cormining asbestos or formaldehyde, und radioactive materials; (b)
"Envirormentul Luw” means federal faws and fows of the jurisdiction where the Propenty is located that relute
to health, safety or cnvironmental protection; (c) "Environmentol Cleanup” includes any response action,
remedial uction, or removal action, as defined in Environmental Law; and (d) an "Environmental Condition™
means a condition that can couse, contribute 1o, or otherwisc trigger in Bnvironmeatal Cleanup.

Borrower shall not causc or permit the presence, use, disposal, stornge, or release of any Hazanlous
Substances, or threaten w release any Hazardous Substinces, or or in the Property. Borrower shuil not do, nor
allow anyore else to do, anything affceting the Propertys(a) that is in violution of any Environmental Law, ()
which creptes an Envirunmentad Condition, ar {€) which, due 1o the presence, use, or release of a Hazardous
Substance, creates # condition that adversely affects the value of the Property. The preceding two seniences
shail not apply to the presence, use, or storape on the Propeny of small quantitics of Hnzardous Substances
that are gencrally recognized to be approprinte 10 normal residential uses and to maintcnance of the Property
(including, but not limited 10, hazardous substanees in consumer progucts).
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Borrower sholl prompily give Lender writien notice of (a) any mvestigation, claim, demand, lawsnit or
other aclion by any povemmcatal or regulotory ogency or privele party involving the Propesty end any
Hazardous Substance or Environmentinl Low of which Borrower has actua} knowledge, (b) any Environmental
Condition, including but not limiled to, uny spilfing, leeking, dischorge, release or threat of refcase of any
Hazardous Substunce, and (c) any condition caused by the presence, use or release of a Hazardous Substance
which adversely affcets the value of the Property. 1T Borrower leams, or is notified by any governmental or
regulatory authority, or any privaie pany, that any semoval or other remediation of any Hazardous Substance
affecting the Property is necessary, Burrower shall promptly take all necessury remedial acions in avcordance
with Environmenizl Law. Nothing herein shall creale any obligmion on Lender for an Envimnmentat Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as [ollows:

22, Accelerntion; Remedics. Lender shall give notice 1o Borrower prior lo acceleration following
Borrower's breach of uny covenani or ngreement io this Securily lnstrument (bul not prior to
accelerntion under Section 18 unless Applicable Luow provides otherwise). The notice shall specify: (a)
the defeull; (b) the selion required (0 cure the defnult; (c) » Bule, not Jess than 30 duys from the dale the
notice is given to Borrower, by which the defuult must he cured; und (d) that Filure to cure the default
on or hefore the dale specified in the nolice muy result in occclerution of the sums secured by this
Sccurity Instrument and sale of the Property, The notice shalt further inform Burrower 6f the right 1o
reinstate nffer accelerntion snd (he right 1o briog o couri aclien (o nsserl the non-existence of p default
or any other defense of Burrower 10 seceleratium and sale. I the default is not caved on or before the
doie specified in the notice, Lender st its oplion, nnd without further demand, muy invoke the power of
sale, including the right {o accelerate full pnyment of the Nole, ond uny olher remedies permiited by
Applicable ILaw. Lender shu)l be entitled to collect all expenses incurred in pursuing the remedics
provided in this Section 22, including, but nal limiled to, reasonuble nttorneys’ fees and costs of tidle
evidence.

If Lender invokes the power of sale, Lepder shall execute or cituse Trustee 1o execute writien nolice
of the ucewrrence of oo evenl of defawdt und of Lender's election to cadse the Property to be suld, and
shull cuuse such notice to be recorded in cach county in which any part of the Property is Jocated.
Leader shall mail copics of the nolice us preseribed by Applicable Law to Borrower ond o the persons
prescribed hy Applicuble Low. Trustee shal} pive public notice of sale o the persons and in the munner
preseribed by Applicable Low. Affer the time required by Applicable Law, Trustee, without demand on
Borrawer, shail scll the Property al public aucton o the highest bidder sl the time rod place and under
the lerms designaied in the nofice of sule in une or more purcds and in any order Trustee delermines.
Truslee may postpone sale of all or any parcel of the Properly by public annsuncement ot the {ime and
place of any previously scheduled sale. Lender orits desipnee may purchose the Property sl any sale.

Trustee shalt deliver fo the purchaser Trustee's deed conveying Uie Property without nny covenanl
or wurranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie evidenee of the
truth of the statements made (herein. Trustee shall upply the proceeds of the sale in the Folowing order:
{n) to all expenses of the sole, including, bul nnt limited to, reasunsbhle Trusiee's and ottorneys' fees; (b)
to ull sums secured by this Security Instrument; and (c} any excess to Uie person or persons lepully
cntitled ip it. -

23, Reconveyance. Upon payment of afl sums secired by this Sccurity lnstrument, Lender shali request
Trustee to reconvey the Property wnd shall surrender this Sccurity Instooment nnd ol notes evideneing debt
sccurcd by this Security Instrurnent to Trustee. Trustee shall reconvey the Propeay without warmoty to the
person or persons fegally entitled to il Such persei: or persons shall pay any recordution costs. Lender may
charge such peeson or persons a fee for reconveying the Property, but only if the fee is poid 1o a third parly
(such as the Trustee) for services rendered and the charging of the fee is peemitted vnder Applicabic Law.,

24, Substitule Trustee. Lender ut its option, may from time o time remove Trusise and appoint a
sucecssor trustee to uny Trusice appointed herennder. Without conveyance of the Property, the successor
trustee shalf succead to al the title, power and duties conferred upon Trustee herein and by Applicable Law.

25. Assumptivn Fee. If there is an assumnption of this loan, Leader may charge an assumption fee of

Us.s 300.00
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BY SIGNING BELOW, Borrower accepts and agrees in the terms and covenants contained in this
Security Instrument and in any Rider executed by Barrower and recorded with it

-~ 7 -
(4// %/7/ AR S (Scal)

7
FRANK A. TIMRA J -Borrower

(Scal)
-Barrowcer

(Scal)
-Borrower

= = (Scal)
-Bosrower
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STATE OF NEVADA
COUNTY OF CAQC 3
This instrument was ncknowledged bzfore me on )\K‘(\Q_

5, S

Station 1d :TL1A

by

AT AN AV utravaT]

2

Mail Tax Statcments To:
TAX DEPARTMENT SV3-24

450 American Street
Simi Valley CA, 33065

b

‘\F: s

TIFFANY L. BARKLEY
Notary Public 5tote of Nevada
No. 04-91213.1
My opptl. oxp. Aug. 10, 2008
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Escrow No.: 06-04-]1 186-11L.P
EXHIBIT “A»
LEGAL DESCRIPTION
LOT THIRTEEN (13) IN BLOCK ONE (1) OF ESTATES AT SPANISH TRAIL
UNIT NO. 5, AS SHOWN BY MAP THEREOF ON FILE IN BOOK 40, OF PLATS,

PAGE 6, IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY,
NEVADA. ‘
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PLANNED UNIT DEVELOPMENT RIDER

After Recording Return To:

COUNTIRYWIDE HOME LOANS, INC.

M8 SV-79 DOCUMENT PROCESSING
P.0.Box 10423

Van Nuys, CaA 91410-0423 ;

PARCEL ID f:
16328614007

Prepared By:
JOKNNA HOBDY

06-04~2186JLP
[Escrow/Closing #)

|Doc ID £}

THIS PLANNED UNIT DEVELOPMENT RIDER is made this SECOND , day of
JUNE, 2006 , and is incomparated inta and shall be deemed (0 amend and supplement the
MMortgage, Deed of Trust, ar Securily Deed {ihe "Security Instrument”) of the same dale, given by the

MULTISTATE PUD RIDER - Single Family - Fannie Mae/Freddie Mac UNIFORM msmw
@2 -7A (0411) CHL (11/04)(d) Page 1 of 4 Initials /4.
VMP Mortgage Solutions, Inc. {B00)521-7291 Form 3150 1/01
{
il
M
v2 g

i HARR

1007R"

3
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undersigned (the “Borrower”) ta secure Borrower's Note {o
COUNTRYWIDE HOME LOANS, INC.

{the "Lender"} of the same date and covering the Property described In the Security instrument and
located at:
34 Innisbrook Ave
Las Vegas, NV B9113-1225
[Properly Address]
The Property includes, but is not limited 10, a partel of land improved with a dwelling, together with
other such parcels and certain common areas and facilities, as described in
THE COVENANTS, CONDITIONS, AND RESTRICTIONMS FILED OF RECORD

THAT AFFECT THE PROPERTY

{the "Declaration™). The Property is a pan of a planned unit development known as
ESTATES AT SPANISH TRAILS

{Name of Planned Unit Development]

{the “PUD"). The Propery also includes Borower's interest in the homeowners association or
equivalent entity owning or managing lhe comman areas and facilities of the PUD (the "Owners
Association”) and the uses, bensfits and proceeds of Borrower's interest,

PUD COVENANTS. in addition o the covenants and agreements made in the Securty
Instrument, Borrower and Lender further cavenant and agree as lollows:

Station 1d :TLIA

A. PUD Obligations. Borrower shall perdorm all of Borower's abligations under the PUD's

Constituent Documents. The “"Constiiuent Documenis” are the (i) Declaration; (i) adicles of
incorporation, trust Instrument ar any equivalent document which creates the Owners Assaciation; and
(iii} any by-laws ar other rules or regulations of the Owners Association. Barrawer shall promptly pay,
when due, all dues and assessments impased pursuant to the Constituent Documents.

B. Property insurance. So long as the Owners Association maintains, with a generally accepted
insurance carrier, a "master” or "blanket” policy insuring the Property which is satisfaclory to Lender
and which provides insurance coverage in the amounts {including deductibie levels), for the periads,
and agafnst loss by fire, hazards included within the term “extended coverage,” and any other
hazards, including, but not limited to, eanthquakes and floods, for which Lender requires insurance,
then: (i) Lender waives the provision in Section 3 for the Periodic Payment to Lender aof the yearly
premium instaliments for property Insurance on the Property; and (i) Barrower's obligation under
Section 5 to maintain property insurance coverage on the Propenty is deemed satisfied to the extent

that the required coverage is provided by the Owners Association poiicy. /
7f
initials® j,lx_[
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What Lender requires as a condilion of this waiver can change during the term of the loan.

Borrower shail give Lender prompt notice of any lapse in required properly insurance coverage
provided by the master or blanket policy. -

In the event of a distribution of property insurance procesds in fieu of restoration or repair
following a loss lo the Propenty, or to common areas and lacilities of the PUD, any praceeds payable
to Borrower are hereby assigned and shall be paid to Lender. Lender shali apply the proceeds 1o the
sums secured by the Security Instrument, whether or not then due, with the excess, if any, paid to
Borrower.

C. Public Liabliity Insurance. Borrower shall fake such actions as may be reasonable to insure
that the Owners Assoclation maintains a public llability insurance policy acceplable in form, amount,
and extent of coverage to Lender.

D. Condemnation. The procesds of any award or claim for damages, direct or consequential,
payable to Borrower in connection with any condemnation or other taking of ail or any par of the
Property or the common areas and facilities of the PUD, or for any conveyance in lieu of
condemnation, are hereby assigned and shall be paid to Lender. Such proceeds shall be applied by
Lender to the sums secured by the Security Instrument as provided in Section 11.

E. Lender's Prior Consent. Borrower shall not, except after natice to Lender and with Lender's
prior written consent, either partition or subdivide the Proparty or consent to: {i) the abandonment or
termination of the PUD, excepl for abandonmeni or termination required by law in the case of
substantial destruction by (ire or other casualty or in the ease of a taking by condemnation or eminent
domain; (if) any amendment to any provision of the "Gonstituent Documents® if tha provision is for the
express benefit of Lender; (i} termination of professional management and assumplion of
self-management of the Owners Association; or (iv) any action which would have the effect of
rendering the public liability insurance coverage mainiained by the Owners Association unacceptable
to Lender,

7. Remedles. If Borrower does not pay PUD dues and assessmenis when due, then Lender may
pay them. Any amounts disbursed by Lender under this paragraph F shall become additional debt of
Borrower secured by the Security Instrument. Unless Barmmower and Lender agree (o oiher terms of
payment, these amounis shali bear interest from the date of disbursement at the Note rate and shall
be payable, with interest, upon notice from Lender to Borrawer requesting payment.

Initials;
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BY SIGNING BELOW, Barrower accepls and agrees to the lerms and covenants contained in this

PUD Rider. ,
A/ 7/ /2‘ :
T A A - (Seal)

FRANK A. TIMPA_/ - Botrower

{Seal)
- Borrawer

{Seal)
- Borrawer

{Seal)
~ Borrawer
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ADJUSTABLE RATE RIDER

{PoyOption MTA Twelve Month Averape Index - Payment Cops)
06-04-1186JLF

[Escrow/Closing #3 [Doc ID 4]
THIS ADJUSTABLE RATE RIDER js made this SECOND day of
JUNE, 2006 . and is incorporated inlo and shall be deemed fo amend and supplement

the Mortgage, Deed of Trust, or Security Deed (the "Security Instrument*) of the same dale given by

the undersigned ("Borower”} to secure Borrower's Adjustable Rate Note (the "Note™ to
COUNTRYWIDE HOME ILDANS, INC.

{"Lender”) of the same date and covering the property described in the Securily instrument and
located ai: .
34 Innisbrook Ave
Las Vegas, NV B3113-1225

[Property Address) . -

THE NOTE CONTAINS PROVISIONS THAT WILL CHANGE THE INTEREST RATE AND THE
MONTHLY PAYMENT. THERE MAY BE A LIMIT ON THE AMOUNT THAT THE MONTHLY
PAYMENT CAN INCREASE OR DECREASE. THE PRINCIPAL AMOUNT TO REPAY COULD
BE GREATER THAN THE AMOUNT ORIGINALLY BORROWED, BUT NOT MORE THAN THE
MAXIMUNM LIMIT STATED IN THE NOTE.

ADDITIONAL COVENANTS: In addition to the covenants and agreemenis made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides lor changes in the interes! rate and the monthly payments, as follows:

1

" 1]
¢ PayOption MTA ARM Rider
1E310-XX (09/05){d) Page10i6

I

» > .

e

CLARK,NY : Puge 22 of 27 Printed on 2/2/2015 3:47:19 PM
Document: DOT 2006.0612.1581

JA1928TMmST144



Branch :FLV User :CON2 ' Comment: B Station 1d :TL1A

DOC 1D #:

2. INTEREST

(A) interest Rate

interest will be charged on unpald Principal until the full amouni of Principal has been paid. Up
until the first day of the calendar month that immediately precedes the first monthly payment due date
set forth in Section 3 of the Note, | will pay interest at a yeariy rate of 7.750 %. Additional
days inlerest collected prior to the first monthly payment due date is sometimes called "Per Diem"
interest and is due at the time | close my loan. Thereafter untif the first interest Rate Change Date,
defined below In Section 2(B), | will pay interest at a yearly rate of 2.230 %. This rale is
sometimes refarred to as the "Starl Rate" and is used to caleulate the initial monthly payment
described in Section 3. The interest rate required by this Seclion 2 of the Noie is the rate | will pay
both before and after any default described in Section 7(B) of the Note.

N
(B} Interest Rate Change Dates
The interest rate | will pay may change on the £irst day of

AUGUST, 2006 , and on that day every month thereafter. Each date on which my

imerest rate could change Is called an "interest Rale Change Date.” The new rate of interast wiil
become effective on each Interest Rate Change Data. The interest rale may change monthly, but the
monthly payment is recalculated in accordance with Section 3.

{C) Index

Beginning with the first Interst Rate Change Date, my adjustable interest rate will be based on an
tndex. The "Index" is the “Twelve-Month Average” of the annual yields on aclively traded Uniled
States Treasury Securities adjusied lo a constant malturity of one year as published by the Federal
Reserve Board in the Federal Reserve Stafistical Release entitled "Selected Interest Rates (H.13)"
(the "Monthly Yields"}. The Twaive Month Average is determined by adding together the Monthly
Yields for the most recently avaifable twelve months and dividing by 12. The mast recent Index figure

available as of the date 15 days before each Interest Rate Change Date is called the "Current index”,
If the Index is no fonger avalfable, the Note Holder will choose a new Index that is based upon
comparable information. The Note Hoider will give me notice of this choice.

{D) Calculation of interest Bate Changes -,

Before each interest Rate Change Date, the Note Holder will calculate my new interest rate by
adding THREE & 575/1000 percentage poini(s) 3.575 %) ("Margin"} lo
the Current Index. The Note Holder will then round the result of this addition to the nearest one-eighth
of one percentage point (0.125%). This rounded amount will be my new interest rate until the next
Interest Rate Change Date. My interest wilt never be greater than 9.950 %. Beginning with

. the first Interest Rate Change Date, my Interest rate will never be lower than the Margin.

3. PAYMENTS

{A) Time and Place of Payments
{ will make a payment every month,

* PayOption MTA ARM Rider
1E310-XX (09/05) Page20f6
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poc ID #: ; 7
| will make my monthly payments on the FIRST day of each month
beginning an August, 2006 . | will make thase payments every month untii | have

paid alt the Principal and interest and any ather charges described below that } may owe under the
Note. Each monthily payment will be applied as of its scheduled due date and will be applied o inferest
before Principal. if,on  JULY 01, 2046 . [ slill owe amournits under the Note, 1 will pay
those amounts in full on that date, which is callad the "Maturity Date.”

1 will make my monthly payments at
P.0. Box 10219, Van Nuys, CA 91410-0219

or at a different place if required by the Note Holder,

(B) Amount of My Initial Monthly Payments
Each of my inilial monthly payments until the first Payment Change Date will be in the amount of
Us. % 11,950.17 , uniess adjusted under Section 3 (F).

{C) Payment Change Dates

My monthly payment may change as required by Section 3{D} below beginning an the
first day of AUGUST, 2007 . and on that day every 12th
monith thereafter. Each of these datas Is cafied a “Payment Change Date." My monihly payment also
wiil change at any time Sectlon 3(F) or 3(G) below requires me 10 pay a different monthly payment,
The "Minimum Payment” is {he minimum amaount Note Holder will accept for my monthly payment
which is determined at the last Payment Change Date or as provided in Section 3(F} or 3(G) below. if
the Minlmum Payment is not sufficient lo caver the amount of the interest due then negative

amortization will occur. -
I will pay the amount of my new Minimum Payment each month beginning on each Payment

Change Date or as provided In Section 3{F) or 3{G) below.
)

{D) Calculation of Monthly Peyment Changes

At least 30 days before each Payment Change Date, the Note Holder will calculate the amount of
the monthly payment that would be sufficient to repay the unpaid Princlpal that | am expecled to owe
at the Payment Change Date in {ull on the maturity date in subslantially equal payments at the interest
rate etfective during the manth preceding the Payment Change Date. The result of this calculation is
called the "Full Payment.” Unless Section 3(F) or 3(G) apply, the amount of my new monthly payment
effective on a Payment Change Date, will not increase by more than  7.500% aof my prior

‘monthly payment. This 7.500% limitation is called the "Payment Cap.” This Payment Cap

applies only 1o the Principal and interest payment and does nof apply 10 any escrow payments Lender
may require under the Secunty {nstrument. The Note Holder will apply the Payment Cap by 1aking the
amount of my Minimum Payment due the manth preceding the Payment Change Date and multiplying
it by the number 1.075 . The result of this calculation is called the "Limited Payment.” Unless
Section 3(F) or 3{G) below requires me to pay a different amount, my new Minimum Paymentl will be
the lesser of the Limiled Paymeni and the Full Payment.

* PayOption MTA ARM Rider
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(E) Additions to My Unpald Princlpal
Since my monthly payment amount changes less frequently than the interest rale, and since the
monthly payment |5 subject to the payment limitations dascribed in Section 3({D), my Minlmum
Payment could be Jess than or greater than the amoun of the interest partion of the monthly payment
that would be sufficient to repay the unpaid Principal | owe at the monthly payment date in full an the
Maturity Date in substantially equal payments. Far each month that my monthly payment Is less than
the inlerest portion, the Note Holder will sublract the amount of my monthly paymeni from the amount
of the inlerest portion and will add the difference to my unpaid Principal, and interast will accrue on the
amaount of this difference at the interest rale required by Section 2, Far each month that the monthly
payment is greater than Ihe interest portion, the Note Holder will apply the payment as provided in
Section 3(A).

{F) Limit on My Unpald Principal; increased Monihly Payment
My unpaid Principal can never exceed the Maximum Limit equal to
ONE HUNDRED FIFTEEN percent( 115 %) of the Principal amount |

originally borrowed. My unpaid Principal could exceed 1hat Maximum Limit due to Minimum Payments
and interest rate increases. In that event, on the date that my paying my Minimum Payment would
cause me to exceed that limit, 1 will instead pay a new Minimum Paymenl. This means that my
menthly payment may change more fraguently than annually and such payment changes will not ba
fimited by the Payment Cap. The new Minimum Payment will be in an amount that would be sufficient
to repay my then vnpaid Principal in full on the Maturity Date in substantially equal payments at the
current interest rate. -y

(G) Required Full Payment

Onthe fenth Payment Change Date and on each succeeding fifth Payment
GChange Date lhereafter, | will bagin paying the Full Payment as my Minimum Payment unlit my
monthly payment changes sgain. | also will begin paying the Full Payment as my Minimum Payment
on the final Payment Change Date.

(H) Payment Options

After the first interest Rate Change Dale the Note Holder may provide me with up fo three (3)
additional payment options that are greater than the Minimum Payment, which are called "Payment
Options.” The Payment Options are calcufated using the new interest rate in accordance with Section
2(D). | may bs given the following Payment Options:

(i) Interest Only Payment: the amoun! that would pay the interest portion of the monthly
payment. The Principal balance will no! be decreased by this Payment Option and it is only
available if 1he interest portion exceeds the Minimum Payment.

(i} Amortized Peyment: the amount necessary to pay the loan off (Principal and
interest) at the Maturity Date in substantially equal payments. This monthly payment amount
is calculated on the assumption that the currenl rate will remain in effect for the remaining
term.

® PayOption MTA ARM Rider
1E318-XX {09/05) Page 4 afl 6

Station Id :TLIA

Page 25 of 27 Printed on 2/2/2015 3:47:19 PM

Document: DOT 2006.0612.1581

JA1931TMST147



Branch :FLV,User :CON2 Comment: Sution 1d :TLIA

DOC 1ID §: €
{iily 15 Year Amoriized Payment: the amouni necessary to pay the loan off {Principal
and interest) within a fifieen (15) year term from the first payment due date in substantially
equal payments. This monthly paymen! amount is calculaled on the assumplion that the
current rate will remain In effect for {he remaining term.

TFhese Payment Optlons ara only applicable if they are greater than the Minimum Payment.
B. THANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BOHROWEH

Section 18 of the Security Instrument entitled “Transfer of the Praperty or a Beneflcial Interest in
Borrower” is amended to read as follows:

Transfer of the Property or & Benelicial Interest in Borrower. As used in this Seclion 18,
“Interest in the Property” means any lagal or beneficial interest in the Property, including, but not
limited to, those beneficial interests transferred in & bond for deed, contract for deed, inslaliment sales
confracl or escrow agreemant, the Intent of which is the transfer of title by Bormower at a future dale to
a purchaser.

If all or any part of the Propery or any Inlerest in the Property is sold or transferred (or if
Borrawer is not a natural person and a benelicial inlerest in Borrower-is sold or Iransferred) without
Lender's prior written consent, Lender may require immediate payment in full of all sums secured by
this Security Instrumenl. However, this opficn shall not be exercised by Lender i such exercise is
prohibited by Applicable Law. Lender also shall nol exercise this option if: {a) Barrower ¢auses 10 be
submitted to Lender information required by Lender to evaluate the intended transferee as if a new
loan were being made lo the transferee; and (b) Lender reasonably determines that Lender's security
wili not be impaired by the loan assumplion and that the risk of 2 breach of any covenant or
agreement in this Security Instrument is acceptable to Lender.

7o the extent permitied by Applicable Law, Lender may charge a reasonable fee as a condition to
Lender's consent lo the loan assumption. Lender may also require lhe transferee o sign an
assumption agreement that is acceptahle 1o Lender and that obligates the lransferee to keep all the
promises and agreements made in the Note and in this Security instument. Barrower will continue to
be obligated under the Note and this Security Instrument untess Lender releases Borrower in writing,

it Lender exercises the optlon 1o require immediale payment in full, Lender shall give Borrower
notice of acceleration. The notice shall provide a period of not less than 30 days from the date the
notice is given In accordance with Section 15 wilhin which Borrower must pay all sums secured by

* PayOption MTA ARM Rider
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this Security instrument. If Borrower fails o pay these sums prior to the expiration of this period,
Lender may invoke any remedies permitted by this Security Instrument without further notice or
demand on Bomower.

BY SIGNING BELOW, Borrower accepts and agrees to the ferms and covenants contained in
this Adjustable Rate Rider.

WITNESS THE HAND({S) AND SEAL(S) OF THE UNDERSIGNED.

*%/: //1\4/‘7@'—]

z

FRANK B. TIMPRAZS “Borrower

-Bomrower

-Borrower

~Borrower
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LAE st 201010140002560
ré Q’L‘) Foos: $15.00
NIC Fee: $0.00
10714i2010 01:25:56 PM
Recelpt #: 540309

WHEN RECORDED MAIL TO: Requestor:
RECONTRUST COMPANY CLARK RECORDING SERVICE
2380 Performance Dr, RGV-D7-450 Recorded By: LEX Pgs:2
Richardson, TX 75082 DEBBIE CONWAY
TS No. 08-0061701 CLARK COUNTY RECORDER
Title Order No, 3766435

A3
APN No.:163-28-614-007 (a}

NEVADA NOTICE OF TRUSTEE'S SALE

YOU ARE IN DEFAULT UNDER A DEED OF TRUST, DATED 06/02/2006. UNLESS YOU
TAKE ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT A PUBLIC SALE.
1IF YOU NEED AN EXPLANATION OF THE NATURE OF THE PROCEEDING AGAINST
YOU, YOU SHOULD CONTACT A LAWYER.
Notice is hereby given that RECONTRUST COMPANY, N.A., as duly appointed trustee pursuaat to
the Deed of Trust executed by FRANK A TIMPA, A MARRIED MAN AS HIS SOLE & SEPARATE
PROPERTY, dated 06/02/2006 and recorded 06/12/2006, as Instrument No, 0001581, in Book
20060612, Page , of Official Records in the office of the County Recorder of CLARK Caunty, State of
Nevada, will selt on 11/0172010 ot 10:00 AM, at ot the {ront entrance to the Nevada Lepgal News, 930
S. Fourth St,, Las Vegas, NV at public nuction, to the highest bidder for cash(in the forms which are
lawful tender in the Uniled States, payable in full at time of sale), alf right, title, and interest conveyed
to and now held by it under said Deed of Trust, in the property situated in said County and State and as _
' ' more fully described in the above referenced Deed of Trust. The street address and other common -
designation, if any, of the real property described above is purported to be: 34 INNISBROOK AVE,
Las Vegas, NV 89113-1225. The undersigned Trustee disclaims ony liability for say incorreciness of
the street nddress and other common designation, if any, shown herein.

The total amount of the unprid balance with interest thereon of the obligation secured by the property
1o be sold plus reesonable estimated costs, expenses and advances at the time of the initial publication
of the Notice of Sale is $4,752,378.45. It is possible that at the time of sale the opening bid may be
less than the totn] indebtedness due.

In addition to cash, the Trusice will accept cashier’s checks drawn on a state or national bank, a check
drawn by a state or federal credit union, or a check drawn by a state or federal savings ond loan
association, savings association, or savings bank specified in Section 5102 of the Financinl Code and
duthorized to do business ip this state. 1n the event tender othere than cash is accepted, the Trustee may -
withhold the issuance of the Trustee's Deed until funds become avaifable to the payee or endorsce as a
matter or right. Said sale will be made, in an "AS 18" condition, but without covenant or warranty,
express or implied, regarding title, possession or encumbrances, to satisfy the indebtedness secured by
said Deed of Trust, advanccs thereunder, with interest as provided therein, and the unpaid principai of
the Note secured by said Deed of Trust with interest thercon as provided in snid Note, plus fecs,
charges pnd expenses of the Trustee and of the trusts created by said Deed of Trust

CLARK NV - Page ] of 2 Printed on 2/2/2015 3:47:22 PM
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DATED: October 12,2010
RECONTRUST COMPANY NA, Trustee
2380 Performance Dr., TX 2-985-07-03
Richardson, TX 75082

Phone/Sale Information (800)281-8219

“ Melisa Martin, Authorized Signer

RECONTRUST COMPANY NA is a deb1 collector attempling to collect a debt. Any
information obtained will be vsed for that purpose.
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". " Certification Date: 6/20/2019 3:06 PM

Inst # 20141110-0002475

Faes: $18.00 N/G Fea: $25.00
RPTT: $6125.10 Ex: #

APN #163-28-614-007

FORECLOSURE DEED

H

" The undersxgned doclares: & & /5? 5 /0.

RedRock Finaneial Setvioss; herein called agent for (Spanish Trail Master Assoc:atmn), was

O the duly. appomted agent under that cerfain Lien for Dehnquent Assessments, recorded
- 08/04/2011 as instrument mymber 0002324 Book 20110804, in Clark County. The previous
owner as reflected on said .Jien is TIMPA TRUST U/I/D MARCH 3, 1999 (FRANK

ANTHONY TIMPA AND MADELAINE TIMPA, TRUSTRES AND ANY SUCCESSOR.

TRUSTEE AS PROVIDED THEREIN). Red Rock Financial Services as agent for Spanish
Trail Master Agsociation does heteby grant and convey, but withont wattanty expressed or’

implied to: Saticoy Bay LLC, Series 34 Yumishrook (herein called grantes), pursuant to

' NRS 116.3116 through NRS 116.31168, all iis right, title and interest in and to-that certain

property legally describéd as: ESTATES AT SPANISH TRAIL #5 PLAT BOOK 40 PAGE

. 6 LOT 13 BLOCK 1 which is commonly Icnown 2s 34 Tnnisbrook Ave Las Vegas, NV . "
89113, .

AGENT STATES THAT:

This conveyance is fuade pursuant to-the powers conferred upon agent by Nevada Revised

Statutes, the Spanish Trail Master Association governing documents (CC&R's) and that -

oeitain Lien for Delinquent Assessments, described herein. Defamlt ocoutred as set forth in'a

_Notice of Default and Rlection to Sell, recorded on 12/06/2011 a5 instroment number-
0001106 Book 20111206 which wag recorded in the office of the recorder of said county.

Red Rack Financial Services has complied with all tequirements of Jaw iticluding, but not

timited to, the elapsing of 90 days, mailing of coples of Lien for Delinquent Assessments and _

Notice of Defanlt and the posting and publication of the Notice of Sale. - Said property was

‘sold by said agent, on behalf of Spanish Trail Master Association at public euction op

11/07/2014, at the place indicated on the Notice of Sale. Grantee being the highest bidder at
such sale became the putchaser of seid property and paid therefore to said agent fhe amount

bid $1,201,000.00 in lawful money of the United States, or by satisfaction, pro tanto, of the -
. obllgatzons then secured by the Lien for Delmquent Asgessment.

IIlllllIlIIHlIllIIIIIIIHIIlIII i

111102014 11:49:45 AM
. , ' Recelpt #: 2215800

Mezil Tax statement to; ‘ - Requestor:

Saticoy Bay LLC, Series 24 Innisbrook : '

900 S, Las Vegas BIvd,, #810 , RESOURCES GROUP

Lag Vegas, NIV 83101 ) A RiacqrdgdBy; DXl »Pgs: 3

: ' ' ‘ DEBBIE CONWAY

CLARK COUNTY RECORDER

g
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" Da,ted:'Noveml?ér 10,2014 .
. .By' Christle Maf@g/aﬁployee of Red Rock Finauciel Services, agent for Spanish Trail - i
Master Assocfation . P
£
STATEOFNEVADA . . ) , i
. COUNTY OF CLARK ) o
. On November 10,2014, -before me, personally appeared Christie Marling, personally known o - ;
me (or proved o me on the bams of satisfactory evidence) to be the person whose name is i
subsoribed to the within instrument and acknowledged to me that they executed the same in
e their authorized capacity, and fhat by their signatute on the instrument the person, or the
. _ entity upon behalf of which the person soted, execubed the instrugnent. )
T WTINE,?S my hand o dpfﬁmal seal. - o ' . {
‘v- 4 (i n . . g ’
‘ A TNy I spa_

‘ ‘When Recorded Mail To: - Saticoly Bay LLC, Series 34 Innisbrook v :
: 900 8. Las Vegas Blvd., #810 o i

’ Les Vegas, NV 89101
;
s -JULIA THONPSON !
medw
My apph. o, Ss. um» :
SepT4 2076 ;

Aessic oy

CEATIFHED COPY, ’(NIS

P DOCUMENT ISATRUEAND
. N . CCRAECT CORYOFTHE .
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" 3. Total Value/Sales Price of Property: $ /l ZO/ oo, 70

4. If Exemnption Claimed:;

5, Parfial Interest: Percentage being transferred: __/g2 %

" additional amount ;yad. -
Signhature, m Capacity AENT

Signature_____ Y . ! Capacity_

SELLER (GRANTOR) INFORMATION __BUYER (GRANTEE) INFORMATION

. PrintName:  Jrpq go VI (L Escrow #
-Address: . Lo, -

Al : - .
) Lol vV ’ .
L - DOTUHENT 35 & TRUE AND
Certification Date: 6/20/2019 3:06 PM | Page 3of 3 RKS&SEE%D?EX&%ZUS
. @ - . . : i ANYREDACTED PORTIONS

" Ethéreum ID: Ox2ade25e7a3117b87c98ada07e256215c263d9b09 ‘ - ¢

STATE OF NEVADA:
DECLARATION OF VALUE

£ r et

1. Assessor Parcel Number {s) ¢
q) 16326614007 ‘ <F -
) ‘
)
d)

2. Type of Praperty: FOR RECORDERS OPTIONAL USE ONLY
a) Vacant Land Singls Fam Res. " | Notes:
o} Condo/Twnhse 2-4 Plsx
a) Apt, Bldy. CommVind'l
1B Agricuftural Mobile Home

B3  Other

O00R,

Ssag

" Deed In Liey of Foreclasure Only (value of property). $ -
Transfer Tax Value; $§ 4 ItL 05,0
Real Property Transfer Tax Due: A VX917

w. Teansfer Tax Exemption, per NRS 375 090, Sectlon;
b, 'Explain Reason for Exempticn:

The undersigned declares and acknowledges, under penalty of perjuty, pursuant to NRS 375.060
and NRS 375.110, that the Informatian provided is correct to the best of theit informatico and
belief, and can be supported by documentation if called upon to substantiate the Information
providad hierefn, Furthgnmore, the disallowance of any claimed exempton, or other determination
of additional tax due, tmay result it & penally of 10% of the tax due plus terest at 1% per month.

Pursuant to NRS 376,030, the Buyer and Seller shall be joIntly and severally llable for any

(REQUIRED) - . {REQUIRED).
Print Name;  Red Rosk Financlal Services Print Name: 8uticoy Bay LLC, Serles 34 Innfshreisk
- Address: 4775 West Tacn Avs #140 Addressy 0008, Las Vagss Bivd,, #510
City: . LaoVegas ) City: Las Vegos
Siate NV Zip: 8018 Sfats;: Nv  Zip: . 89im

CQMPANYIPERSON REQUESTING RECQBD!N

(quummmnor ‘SELLER OR BUYER)

EO
AT ghial
{AS A PQPL!C RECORD THIS FORM MAY BE RECORDED)

[
State:

city: __ oAV

%&M:Elgoao‘sn ?

CERTIFIED CORY, THIS
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"MASTER
DECLARATION OF RESTRICTIUNS
Spanish Tratl

THIS MASTER DECLARATION OF RESTRICTIONS is made as of this
257" day of _fespoandy ¢ 1984, by SPANISH TRaIL ASSUCIATES,
a Nevada limited partnership (hereinafter called "Leclarant"),
. with reference to the followiag

RECITALS =

A. Declarant is the owner of the real property located in

Clark County, Nevada, more particularly described on Lixhibit A"

b attached hereto and incorporated herein (hereinafter called the
"planned Unit Development Properties").

B. Declarait intends to develop and improve certain of the
Planned Unit Development Properties in Phases and offer the saie.”
for sale to the public as (i) residential Lots for custom homes
to be built by the Lot Owners and/or Declarant, who may also
build production homes thereon, (ii) detached patio homes, and
(11i) attached homes.

C. The first Phase of development of the Planned Unit
Development Properties consists ot 58 Lots described as follows:

Lots 1 through 58, Inclusive, of ESTAYES aT SPANISH
TRALL UNIT 1 filed with the County Recorder of
Clark County, Nevada on _ Mgwert | , 1984 in Book
2t of Plats, Page 9

and is hereinafter referred to as "Phase I".

D. «hen completely developed, it is estimated that there
i will be app.oximately 3,000 residential units within the Pianned
Development Properties. Although Declarant is not obligated
to do so, Declarant intends to annex subsequent Phases uf the
Planned Unit Dcvelopment Properties to the lien and charge of
. this Master Declaration of Restrictions and thereby cause the
\ individual Owners of residences therein to become members of
SPANISH TRAIL .iasPThEs ABSOLIATION, a Nevada nonprofit corporation.

v, Given .- s.zc and complexity of the Pranned Unit Dcvel-
opment Properties, the exact phasing of the same and the exact
uses ag residential I ts, custom homes and production detached
and attached homes has not yet been finally determined. 1in
general, however, it is intended that the Planned Umit
Development Properties be developed in a manner consistent with
the Resolutior of Intent to Reclassity Real Property (hereinatter
referred to as the "Master Development") approved by Clark County

s -1-
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on December 7, 1983. There is, however, no guaranty nor obliga-~
tion that the Planned Unit Development Properties will be deve-
loped in their entirety or in the manner so approved by Clark
County. .

F. The Master Development includes properties owned by
Declarant in additio: to the Planned Unit Development Properties
which may be developed for mixed residential, commercial and
; recreational uses, including development of a privately-owned and
operated golf club. Ownership of a residence within the Planned
Unit Development Properties will not mandate membership in the
private golf club.

G. In connection with the development of the Planned Unit

) Development Properties, Declarant has caused to be formed SPANISH
TRAIL MASTER ASSOCIATION, a Nevada nonprofit corporation (herein-
after called the "Master Association”), which is the homeowners
association for the overall development of the Planned Unit
Development Properties. Each Lot in Phase I shall have appurte-
nant to it a Class A membership in the Master Association. Upon
annexation of additional Phases to thig Master peclaration, it is
planned that Owners of residences therein shall also become mem-
bers of the Master Association. There is no guarantee that such
annexation will occur.

H. The Master Assoclation will be given non-~exclusive
access easement rights to certain private streets within the
Planned Unit Development Properties, as well as landscaping ease-
mente to certain landscaped areas generally located outside the
perimeter wall installed by Declararnt for the Planned Unit
Development Properties. Eventually, the Master Association may
be given fee title to certain private gtreets. 1In addition, the
Master Asgsociation will be given easements to maintain that por-
tion of such wall which lies within Phase I. The easements to be
owned by the Master Association on behalf of its members upon the
conveyance of the first Lot in Phase 1 to an Owner are described

as follows:

Easements for ingress and egress, street maintenance and
repair and utility and utility repair, security and sec ty
system repair purposes over, under, upon and across Spanish
Trail Lane, as shown on ES™ '.ES AT SPANISH TRAIL UNIT 1,
filed with the County Recorder of Clark County, Nevada on
Marett § s 1984 in Book _ 31 of Plats,

Page 9 P

Together with easements for wall, wall maintenance,

landscaping and landscaping maintenance purposes over, under,
upon and across the Magter Common Area as shown on ESTATES AT
SPANISH TRAIL UNIT 1, filed with the County Recorder of Clark

-2
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County, Nevada on- fMAarce | » 1484 in Book 3

of Plac.:, Page fz B

All easements and other property rights (including, but not
limited to, any ownershio ir fee simple) owned by the Master
Association is hereinafter referred to as the "Master Association

Property"”,

I. It is further intended that the Master Associatiun even-~
tually become the owner in fee simple of certain real property
within the Planned Unit Development Properties which Declarant is
obligated to develop and improve with a tennis clubhouse and ten-
nis court facilities, pursuant to an Agreement Between the Club,
Master Association and Develope:r etfective February 15, 1Y84.
Such Agreement obligates Declarant to build the tennis facilities
in phases, with the first improvenments consisting of rive {5)
tennis courts to be complete” ~n or béfore April 15, 1985. ALl
Master Association Property ...ull be malntained by the Master
Association and as set forth below be subject to the Master
Association management and control for the benefit of its
members. As stated in Recital H, it is intended that the Master
Association maintain (i} the wall which sepurates Lots which have
become subject to this Declaration from Master Associakion Prop-
erty, and/or public streets, together with (ii) landscaping wnich
exists between the wall and the adjacent public street. Some of
the landscaped areas may be located on Master Association
Property and other of the landscaped areas may be located within
public rights-of~way but subject to maintenance by the Master
Association, pursuant to agreement with Clark County and the
Master Asgociation and/or Declarant.

J. Before selling or conveying any interest in Phase 1,
Declarant desires to subject the Lots in Phase { in accordance
with a common plan to certaln wovenants, conditions and restrice—
tions for the benefit of Declarant and any and all present and
future Owners of the Planned Unit Development Properties.

1

NOW, THEREFOKE, Declarant hereby certilles and declares and
does hereby establish the following general plan for the protec~
tion and benefit of the Planned Unit bevelopment Properties, and
has fixed and does hewigoy Fix the following protective covenants,
conditions and restrictions upon each and every ownership
interest in Phase 1 under and pursudant to which covenants, con-
ditions and restrictions each ownership interest in Phase 1 shall
hereaflter be held, vused, occupizd, leased, sold, encumbered, con~
veyed and/or transferred. Yach and all of the covenants, con-
ditions and restrictions set forth herein are for the purpose of
protecting the value and desirability of and inure to the benefit
with and be binding upon and pass with Phase ! and each and every
ownersiip interest thereln, together with such additional por-—
tions of the Planned Unit Development Properties which become

e
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annexed hereto, and shall inure to the benefit of and apply to
and bind respective £uccessors in interest in title or interest
of Declarant.

ARTICLE I

DEFINITIONS
Section 1. "™Board" shall mean and refer to the Board of
Directors of the Master Associatinn,

Section 2. "Bylaws" shall mean and refer to the Bylaws of
the Master Association as they may from time to time be amended.

Section 3. "Declarant” shall mean and refer to SPANISH TRAIL
ASEO0CIATES,; a Nevada limited partnership, and its successors if
the rights and obligations of Declarant hereunder should be
assigned to and assumed by such successors. ~

Section 4. "peclaration” shall mean and refer to this en-—
abling Master Declaration of Restrictions as {t may from time to

time be amended.

Section 5. "Eligible Insurer or Guarantor" shall mean and
refer to an insurer or gover ental guarantor who has requested
notice from the Master Association of those matters which such
insurer or guarantor is entitled to notice of by reason of this
Declaration or the Byilaws,

Section 6. "Eligible Mort4age Holder" shall mean and refer
to a holder of a first Mortgage on a Lot who has requested notice
from the Master Association of those matters which such holder is
entitled to notice of by reason of this Declaration or the

Bylaws.

Section 7. “"Lot" shall mean and refer to any plot of land
{other than the Master Association Property or any property owned

Owners within a Phase {s) of the Planned Unit Development Proper-
ties) shown upon any recorded final map of the Planned Unit
Development: Properties, or any residential condominium within the
Planned Unit Development Properties, the Owner of which is

requ. ed by Declaration to be a member of the Master Association.
Should two or more adjacent Lots be (i) in the same ownership and
{(i1) Iin use for the same single famiily residence, the Lots shall
be deemed merged into a slngle Lot for purposes of this Master
Declaraticn.

Section 8. "Master Association" shall mean and refer to
SPANISH TRAIL MASTER ASSOCIATION, a Nevada nonprofit corporation,
its successors and assigns.

4
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Section 9. “Master Association Property® shqll mean and
refer to all easements and real property f{including improvements
thereon and interests therein) owned by the Master Association.
For maintenance and assessment purposes, "Master Associatlion
Property" shall also refer to those landscaped areas within the
public rights of way which may be or shall be maintained by the
Master Assoclation pursuant to agreement, permit or license
granted by Clark County, Nevada. R

! Section 10. “Mortgage" shali mean and refer to a deed of
trust as well as a mortgage.

Section 11. “Mortgagee” shall mean and refer to a benefi-
} ciary under or holder of a deec of trust as well as a mortgagee,

Section 12, "Mortgagor! shall mean and refer to the trustor

. of a deed of trust as well as a mortgagor. . .

Section 13. "Owner" shall mean and refer to the record own-—
er, whether one (1) or more persons or entities, of tee simple
title to any "Lot" as that term is defined and limited by Section
7 above, which is a part of the Planned Unit Development Proper—
ties, including contract sellers, but excluding those having such
interest merely as security for the performance of an obligation.

1
Section 14. "Phase" shall mean and refer to those certain
Lots whinh are covered by separate Declarations of annexation
wheraby the same become subject to this Declaration.

Section 15. "Phase 1" shall mean and reifer to that certain
real property located in Clark County, Nevada, more particulariy
described asi

e

Lots 1 through 58, inclusive, of ESTaATES a1 SPANISH
TRALL UNIT 1 filed with the County Recorder ot
Clark County, WNevada, on 248y Cot } ., 1984 in

Book _31 of Plats, Page _9 .

v Section 16. "pPlanned Unit Development Properties® shall mean
and refer to that real property located in Clark County, Nevada,
described on Exhibit "A" attached hereto and incorporated herein.

ARTACLE II
PROPERTY RIGHTS IN MASTER ASSUCIATIUN PRUPERTY

Section 1. Quners' Easements of knjoyment. kvery Owner of 4
Lot shall have a right and easement of ingress ana egress and ot
enjoyment in and to the Master Assoclation Property which shall
be appurtenant t< and shall pass with the title to each Lot, sub~
ject to the 7 llowing provisions:

¥ .
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(a} The right of the Master Association to charge rea-
sonable admission and other fees for the use of any recreational
facility situated upon the Master Association Property.

) (b) 'The right of Declarant to use the Master Associa-
tion Property for sales, development and related activities,
together witih the right of Peclarant to transfer such easements
to others,

(c} The right of the Master Association, after an |
opportunity for a hearing before the Board as provided in the
Bylaws, to suspend the voting rights and right to use of any
recreational facilities by an Owner for nonpayment of any
agsessment by the Master Association against his Lot or if he is
} otherwise in breach of his obligations under this Declaration, or
the Bylaws or the rules and regulations of the Board, all as set
forth in the Bylaws.

(d) The right of the-Mastér Association to dedicate or
transfer all or any part of the Master Association Property to
any public agency, authority or utility subject to such con~
ditions as may be agreed to by the Master Association members.
No such dedication or transfer shall be effective except upon the
vote or written consent of two-thirds (2/3) of each class of mem-
bers of the Master Association. The granting of easements for
utilities or for other purposes consistent with the intended use

' of the Magter Association Property, and the granting of easements
for maintenance purposes, shall be deemed not to be a dedication
or transfer requiring the vote or written consent of the Master
Association members. The Poard shall have the right and duty to
transfer the Master Association Property to a corporation, 1if
any, to which all the Owners are members and which was estab-
lished by the Board as the successor to the Master Association's
rights and obligations hereunder and to replace the Master
Association upon its termination,

(e} The right: of the Board to adcpot rules and regula-
tions regarding reasonable use of the Master Association Prop-
erty. B8uch rules and regulations shall not deny any Owner access
to his Lot,.

(£) The obligation of the Master Association to allow
non-Owners who are members of the Spanish Trall Country Cluyb, a
Nevada nonprofit corpnration, to use the tennis faclilities to be
conveyed to the Master Association pursuant to that certalin
Agreement Between Club, Master Assoc. .tlon and Developer effec-
tive February 15, 1984, Such use shall be subject to the rules
and regulations of the Board, which, except for the requirement
that non-Owners pay reasonable use fees, shall not discriminate
between Owner and non—-Owher users of the tennis facilities.

m g
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Section 2. DPelegation of Use. Any Owner may delegate, in
accordance with the Bylaws, his right of enjoyment to the Master
Association Property and facilities to the members oi{ his family,
his tenants or contract purchasers who reside on his Lot; pro-
vided, however, that if any Owner delegates such right of enjoy-
ment to tenants or contract purchasers, neither the Owner nor his
family shall be entitled to use such facilities by reason of
ownership of that Lot during the period of delegation, Guests of
an Owner may use such facilities only in accordance with rules
and regulations adopted by the Board, which rules and regulations
may limit the number of guests who may use such facilities. The
Board may also promulgate rules and regulations limiting the use
of the Master Assoclation Property ‘to one co-Owner and his imme~
diate family with respect to any LOt in co-ownership.

ARTICLE. X1I

MEMBERSBIP AND VOTING RIGHTS IN MASTER ASSOCIATION

Section 1. Membership in Master Association. Every Owner
shall be a member of the Master Association. Membership shall be
appur tenant to and may not be separated from ownership of a Lot.
Every Owner shall promptly, fully and faithfully comply wi* and
abide by the Bylaws and the rules and regulations adopted r:iom
time to time by the Board and the officers of the Master
Association.

Section 2. Classes of Hembership. The Master Association
shall have two (2) classes of voting membership, as set forth in
the Bylaws.

Section 3. Duty of Master Association. The Master
Assoclation, acting through the Board, shall have the sole and
exclusive right and duty to manage, operate, control, repair,
replace and restore the Master Assocliation Property, together
with the improvements, including a security system, trees, shrub-~
bery, plants and grass thereon, all as more fully set forth in
the Bylaws and the terms and conditions pursuvant to which the
Master Assouviation owns the Master Association Property.

Section 4. Non-Liability of Board. In discharging their
duties and responsibilities, the Board acts on behalf of and as
the representative of the Master Association which acts on behalf
of and as the representative of the Owners, and no member of the
Board shall be individually or personally liable for performance
or failure of performance of his duties and responsibilities
unless he fails to act in good faith.,
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ARTICLE 1V

SECURITY SYSTEM

Section l. Operation by Master Association. The Board shall
operate and maintain a securlty system within the Master Assacia-
tion Property which may include a guard gate, security personnel
and an alarm system to which the Lots may be connected.

Section 2. Master Association Easement. The Master Associa-
tion is hereby granted the right and easement to en* :r any uwot
{but not the residence impraved thereon unless such authority is
specifically given) in answer to an alarm or when circumstances
reasonably cause security personnel to believe that a present
security risk justifies such entrance.

Section 3. Management ot Securitg System. The Master Asso-

ciation shall manage and control the security gate ana other ame-
nities of the security system and the Board may promulyate ‘
reasonable rules and regqulations regarding the usage by Owners
and their guests of the security gate and the types of alarms and
other eguipment which may be connected to the system.

Section 4. No Degradation ol System. No Owner shall do
anything which shall degrade the effectiveness of the security
system and each Owner shall exercise the greatest care to not
lose any card key, remote control device or similar eguipment
which might be used with the security system.

Bection 5. No Warranty of Effectiveness. Neither Declarant
nor the Master Association warrants that Spanish Traii will be a
full security project, nor do they warrant that the security
system will prevent criminial activity.

ARTICLE V

COVENANT FOR MAINTENANCE aSSESSMENTS TU MASTER ASSUCLIATION

gsection 1., Creation of Liens. The beciarant, for each Lot
owned, hereby covenants, and each Owner ot a Lot by acceptance of
a deed therefor, whether or not it shall be so expressed in such
deed, is deemed to covenant and agrees to pay to the Haster
Ascociation: (1) regular assessments, and (i1) special assess—
ments, such assessments to be established and collected as pro~
vided in the Bylaws. The regular and special assessments,
together with interest, costs, late payment charges and reason-
able attorney's fees, shall be a charqge on the Lot and shall be a
continuing lien upon the Lot against which each such assessment
is made. Each such assessment, together witn interest, costs,
late payment charges and reasonable attorney's tees, shall also
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be the personal obligation ol the person who was the Uwner of
such Lot at the time when the assessment fel: ague. ‘The personal
obligation tor -d~linquent assessments shall not pass to his suc-
cessors in title unless expressly assumed by them. Late payment
charges shall be in the amount . proviaed for 1in the Bytaws.

Section 2. Purpone ol Assessments. ‘Phe assSeussments LevIeu
by the Master Association shall pe used exclusively to promote
the recreation, health, safety and welrare of 1ts members and tor
the improvement, management and maintenance ol the Master
Association Property and the maintenance requirements pursuant to
this Declaration covering the Master Association Pruperty.

Section 3. Uniform Rate of Assessments. kxcept as may be
otherwise provided in the Bylaws, both regular and special
asgessments shall be fixed at a unitorm rate for ali Lots dand may
be collected on a monthly basis or otherwise as aetermined by the _
Board. . . :

Section 4. Commencement ©if Assessments. ‘he reyular assess-—
ments provided for herein shall commence as to each Lot 1in
Phase 1 on the first day of the month following the Lirst con-
veyance by Declarant of any such Lot to an Owner. Regular
assessments shzll so commence on each Lot i1n each subsequent
Phase on the first day of the month following the tirst convey-
ance by Declarant of any such Lot in each respective subseguent
Phase. It 15 not intended that regular assessments comuelce as a
result of any cc.aveyance of a Lot to a successor Declarant.
Declarant shall have the right to cause regular assessments to
earlier commence by recording a written notice of commencement ot
regular assessments with the County Recoroer of Clark Cou s,
Nevada, which describes the date of commencement and the attectea
Lots. Written notice of the regular assessment shall be sent to
every Owner subject thereto. The amount and due dates ol the
regular assessment shall be established by the Board as provideo
in the Bylaws. The Master Association shall, upon vemana and for
a reasonable charge, furnish a certificate signed by an ofrLicer
of the Master Association setting torth whether the assessments
on a specified Lot have been paid. anything herein to the
contrary notwithstanaing, no regular assessments shali commence
pursuant to this Section 4 prior to Janudry 1, 198%.

Section 5., Detinguent Asses.ments. Any assessment made by
the Master hssociation in accordance with this Declaration spall
be a debt ot the Owner of a Lot at the time the a: -ssiment 1s
mad2. Any assessment not paid within fifteen (15) cvays after the
due date shall bear interest from the uue date at the rate pro-
vided for in the Bylaws ana a late charge may be 1mpuseda tor each
such late payment in the amount provided for in the Bylaws. The
Master Association may bring an action at law against the Owner

1
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personally obligated to pay the same, and in addition thereto or
in lieu thereof, may foreclose ‘the lien against the Lot. No
Owner may waive or ocherwise a2scape liability for the assessments
provided for herein by nonuse of the Master Association Property
or abandonment of his Lot.

Any assessment not paid within fifteen (15) days after the
due date shall be delinquent. The amount of an, such delinguent
assessment, plus any other charges thereof, as provided for in
this peclaration, shall be and becume a lien upon the Lot when
the. Master Association causes to be recorded with the County
Recorder of Clark County, a Notice of Delinquent Assessment;
which shall state the amount of such delinquent assessment and
such other charges thereon as may be authorized by this Declara-
tion, a description of the Lot against which the same has been
¥ assessed and the name of the record owner thercof. Such notics

shall be signed by the President or Vice President, and the
Secretary or Agsistant Secretary of the Master Association. Upon
payment of such delinquent assessment and charges in connection
with which such notice has been so regorded, or other satisfac—
tion thereof, the Master Association shall cause to be recorded a
fur ther notice stating the satisfaction and the release of the
lien thereof.

Unless sooner satisftied and released, or the enforcement
thereof initiated as hereinafter provided, such lien shall expire
and Le of no further force and effect two (2) years from the date
of .cordation of th Notice of velinquent Assessment. The two
(2) year period may be ~xtended by the Master Association for not
to exceed two (2) additionzl years by recording a written exten-
sion thereof.

such lien may be enforced by sale by the Master Associatlon,
its attorney or other person authorized to make the sale, after
failure of the Owner to pay such assessment in accordance with f
its terms, such sale to be conducted in accordance with the :
provisions of Covenants Nos. 6, 7 and 8 of Nevada Revised
Statutes 107.030 and 107.090 insofar as they are consistent with .
the provisions of Nevada Revised Statutes 278A.160 or in any |
other manher permitted by law. The Master Association shall have

\ the power to purchase the Lot at foreciosure sale and to hold,

lease, mortgage and convey the same,

Section 6. Subordination to First Mortqgages. The lien of
the assessments provided for herein snall be prior to all other
liens recorded subsequent to the recordation of the Notice of
Del inguent Assessment, except that the lien of the assessment,
provwrided for herein, shall be subordinate to the lien of any
first Mortgage given for value, and the sale or transfer of any
Lot pursvant to first Mortgage foreclosure shall extinguish the
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lien of such assessments as to I* "rents which hecame due prior to
such sale or transfer. No sale or transfer shall relieve such
Lot from liability for any assessments thereaf:er becoming due or
from the lien thereon.

Section 7. Tru- Account, The Master Assocjation shall
immediately deposit tne regular and special assessments it
receives in a trust account mainta.ned b it with a bank or
recogrized depository in the State of Nevada.

ARTICLE ‘'

ARCHITECTURAL CONTROL

Section 1. Architectural Committee. There shall be an
initial "Architectural Committee” (sometimes hereinafter "ARC") :
censisting of five (5) persons, each appointed by Declarant. . - ,
Until ten (10) years following the date of conveyance by B '
Declarant of the first Lot to a purchaser thereof, cach member of
the Architectural Committee shal 'e subject to removal at . the
direction of the Declarant at any time and from time to time, and
all vacanc.i«s on the Architectural Committee shall be filled by
appolntment of the Declarant. Commencing ten (10) years
following the date of conveyance by Declarant of the first Lot to
a retail purchaser thereof or upon Declarant resigning its right
to appoint Architectural Committee members, whichever shall first
occur, the Board shall have the power to appoint all members of
the Architectural Committee. Members of the Architectural
Committee appointed by the Board shall be members of the Master
Association. The Architectural Committee is hereby deemed to be
an independent committee of the Board and shall be subject to all
requirements of any Directors' and Officers' Liability Insurance
obtained by the Master Association so that such members of [T
Architectural Committee are covered thereby; provided, however,
Architectural Committee members need not be members of the Board.

Section 2, RC Approval. No building or other structure or
improvement, including, but not limited to, landscaping, shall be
erected, placed or altered upon any Lot until the location and
the complete plans-and specifications thereof (including Lhe
color scheme of each building, fence and/or wall tc¢ be erected)
have been approved in writing by the ARC. The ARC shall provide
guidelines for the submission of plans and specifi-atione which
may be amended by the ARC from time to time. Such guidelines
shall set forth both procedural requirements .. submittal to the
ARC as well as architectural, landscaping and other applicable
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substantive specifications. A reasonable fee may be imposed or
applicants for review by the ARC, Failure to comply with the
reguirements for ARC approval shall be deemed sufficient
basis for the ARC to refuse to review the submission. In the
event the ARC fails to approve or disapprove the location, plans
and specifications or other request made of it within sixty {60)
days after the submission thereof to it, then such approval will
not be required, provided any lmprovement so made conforms to all
othe: conditions and restrictions herein contained and is in har-
mony with similar improvements erected within the project. No

! alteration shall be made in the exterior color design or openings
of any building or other nstruction unless written approval of
said alteration ghall have been obtained from the ARC. The
grade, level or drainage characteristics of anhy Lot shall not be
altered without the prior written consent of the ARC. When the

) ARC issues an approval as provided for herein, a copy of the
plans and spec®fications shall be returned to the ARC for per-
manent record. Anything herein to the comtrary notwithstanding,
approval by, the ARC is not exclusive and all plans and specitica- -, -
tions required to be approved by Clark County, whether through .
the building permit process or otherwise, shall be so approved
prior to the commencement of any work.

Section 3. Interpretation. All gquestion of Interpretation
or construction of any of the terms or conditions in this Article
shall be resolved by the ARC, and its decision shall b. £inal,
binding and conclusive on all of the parties affected.

Section 4., Violations. 1In the event violation of these
restrictions exists, or in the event of the failure of any indi-
vidual Owner to comply with a written directive or order from the
ARC, then in such event, the ARC shall have the right and author-
ity to perform the subject matter of such directive or order,
including, 1if necessary, the right to enter upon the Lot and the
cost Of such per formance shall be charged to the Owner of the
Lot in question, whicl cost shall be due within f£ive (5) Jdays
after receipt of written demand therefor, and may be recovered by
the ARC in an action at law against such individual Owner.

Section 5. Submission of Pla 5 end Specifications. when
plans and specifications for the construction of improvements are
submitted to the ARC pursuant to these r~- trictions, sald submis~
sion shall, at the reguest of the ARC, be accompanied by a maxi-
mom deposit of $1,000.00 to guaruntee that the construction site
during the course of construction will he maintained reasonably
free of debris at the end of each working day and that the
construction will be completed and the drainage swales and struc-
tures will correctly draln surplus water to the street or other
approved locations, all as shown on the plans and specifications
submitted to the ARC for approval, 1In the event of a violation
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of this restriction, the ARC may give written notice thercot to
the builder and Owner of the Lot in question that ir such viola-
tion is noc cured or work commenced to cure the same within
forty—eight (48) hours after the malling of said notice, the ARC
may correct or cause to be corrected said violation and use sald
deposit, or as much thereof, as may be necessary to cover the
cost of such correction work. 1In the event that the cost of
curing said violation shall exceed the amount of said deposit,
said excess cost shall be paid by thne Owner of the Lot in
gquestion to the ARC. Saiu depnsit, or any part thereof remaining

! in the hands of the ARC at the romwletion of the construction

! work, shall be teturned hy tuac¢ ARC to the person who made the
deposit.

Section 6. Inspection. iInspection of work and correction ot
defects therein shall proceed as follows:

(a} Upon the completion of any work for which approved
plans are required under this Article, the Owner shall give w. -

- -  ten notice of completion to the ARC. . -
{b) Within ninety (90) days thereafter, the ARC or its

duly authorized representative, may inspect such improvement. 1If

the ARC finds that such work was not done in substantial compli-

ance with the approved plans, it shall notify the Owner in

writing of such noncompliance within such ninety (90) day period,

speci fying the particulars of noncompliance, and shall require

the Owner to remedy the same. ,

{(c) If, upon the expiratlon of thirty (30) days from
the date of such notification, the Owner shall have failed to
remedy such noncompliance, the ARG shall notify the Board in
writing of such failure. After affording such Owner notice and
hearing, the Board shall determine whether there is a noncompli-
ance and, if so, the nature thereof and the estimated cost of
correcting or removing the same. If a noncompliance exists, the
Owner shall remedy or remove the same within a period of not more
than thirty (30) days from the date of announcement of the Board
ruling. 1If the Owner does not comply with the Board ruling
within such period, the Board, at its option, may elther remove
the noncomplying improvement or remedy the noncompliance, and the
Owner shall reimburse the Master Association upon demand, for all
expenses incurred in connection therewith. 1f such expenses are
not promptly repaid by the Owner to the Master Association, the
Board thereof shall levy a special lien assessment against such
owner for reimbursement.

(d} 1f for any reason the ARC fails to notity the Owner
of any noncompliance within ninety (90) days after recelpt of
said written notice of completion from the Owner, the improvement
shall be deemed to be in accordance with said approved plans.

-13-
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Section 7. No .‘niver. The appraval of the ARC to any propo~
sals or plans and specifications or drawings for any work done or
pProposed or in connerction with any other matter requiring che
approval and consent of the ARC, shall not be deemed to consti-
tunte a waiver of any right to withhold approval or consent as to
. any similar proposals, plans and specifications, drawings or
) matter whatever subsequently or additionally submitted for appro-

val or consent.

Section 8. Reimbursement. The members of the ARC shall
receive no compensation for sexrvices rendered, other than reim~
bursement by the Master Association for egpenses incurred by them

b in the performance of their duties hereunder.

Section 9. Liability. Neither Declaran‘ ior the ARC, nor
any member thereof, nor their Quly authorized ARC representatives
shall be liable to the Master Association or to ar ' Owner for any
loss, damage or injury arising out of or in any way conn ..ted
with the performance of the ARC's duties hereunder, unless due to
the willful misconduc. or bad 'faith o the ARC. The ARC -hall
review and approve or disapprove all plans submitted to it for
any proposed improvement, alteration or addition solely on ihe
basis of aesthetic consideratipns and the overall henefit or
detriment which would result to the immediate vicinity 2.3 the

' project generally. The ARC shall take into consideratic . the
aesthetic aspects of the architectural designs, placement of
buildings, topography, landscaping, color schemes, o or
finishes and materials and simflar featres, but shali not be
responsible for reviewing, nor shall its approval of any plan or
design be deemed approval of, any plan or design from the stand-
point of structural safety or conformance with building or other
codes.

Section 10. Mcve On. No structure of any kind shall be
moved from any other place onto any Lot without the prior written
permission of the ARC,

N Section 11. pDiligently Prosecute Work. The work of
constructing and erecting any building or other structure shall
be prosecuted diligently from the commencement thereof and the
same shall be completed within a reasonable time, not to exceed
twelve (12) months, in accordance with the requirements herein
containeds provided, however, that the time for completion shall
be extended by the period of delays in construction caused by
strikes, Inclement weather or other cauges beyond the control of
the Owner., WNo ocutbuilding shall be completed prior to the
completion of the dwelling, except that temporary storage and
convenience facilities may be erected for workmen engaged in
constcruction, but such temporary facilities shall be removed as
soon as the construction is completed,

_14-
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Section 12. Declarant Exemption. The ARC shall have no

authority, power or jurisdiction over Lots vwned by Declarant,
and the provisions of this Article shall not apply to Lots owned
by Declarant until such time as Declarant conveys title to the
Lot to a purchaser thereof. This Article shall not be amended
without Declarant's written consent set forth on the amendment.

ARTICLE VII
INSURANCE

Section 1. Hazard Insurance ~ Master Association. The
Master Association shall keep (1) any building in the Master
Association Property insured against loss by fire and the risks
covered by a Standard All Risk of Loss Perils insurance policy
under an esxtended coverage casualty policy in the amount of the
maximum insurable replacement valuc thereof, and (ii) all per~
sonalty owned by the Master Asgéciation insured with coverage in
the maximum insurable falr market value of such personalty as
determined annually by an insurance carrier selected by the
Master Association. Insurance -proceeds for improvements in the
Master Association Property and personalty owned by the Master
Association shall be payable to the Master Association. In the
event of any loss, damage or destruction, the Master Association
may cause the same Lo be replaced, repaired or rebuilt i{f it
occurred in the Master Association Property. In the event the
cost of such replacement, repair or rebuilding of the Master
Association (a) exceeds the insurance proceeds available there-
for, or {(b) no insurance proceeds are available therefor, the
deficiency of full cost thereof shall be assessed to the Owners
as a special assessment pursuant to the terms of this Declaration
and the Bylaws.

Section 2. Liability Insurance —~ Master Association. The
Master Association shall procure and keep in force public liabi-
lity insurance in the n=me of the Master Association and in the
name of the Owners against any liability for personal injury or
prop2rty damage resulting from any occurrence in or about the
M. .cer Assocliation Property in an amount not less than
$500,000,00 in indemnity against the claim of one (l) person in
one (') accident or event and not less than $1,000,000.00 against
the claims of two (2) or more persons in one (l) accident or
event, and not less than $100,000.00 for damage to property.

Section 3. Inspection of Policies - Master Association.

Copies of all such insurance policies obtained by the Master
Assoclation {or certificates thereof shouwlng the premiums thereon
to have been paid) shall be retained by the Master Association
and open for inspection by Owners at any reasonable time(s). All
such insurance policies shall (i) provide that they shall not be

-15-
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cancellahle bhy the insurer without first giving at least ten (10)
days' prior notice in writing to the Master Assoclation, and (ii)
contain a waiver of subrogation by the insurer(s) against the
Master Association, the Board and Owners.

Section 4. Federal National Mortqage Association ("FNMA™)
Requirements. Anything contained herein to the conlrary notwith-
' standing the Master Association shall maintain such bonding and
‘surance coverage as may be required by FNMA so long as FNMA
holds a Moritgage on or owns any Lot.

Section 5. Other Insurance; Apnual Review. The Master
Association may purchase such other insurance as it may deem
necessary, including, but not limited to, plate-glass insurance,
workmen's compensation, offigers' and directors' liability,
errors and omission insurance and blanket policies of hazard
insurance for the Lots. The Board shall annually é~termine
whether the amounts and types of Insurance it has obrained pro-
vide adequate coverage for the Master Association in 1light of
inflation, practice in the area in which the Planned Unit
Development Properties are located, or any other factor which
tends to indicate that either additional insurance policies or
increased coverage under existing policies are necessary or
desirable to protect the interests of the Master Association. 1If
the Board detexmines that increased coverage or additional
insurance is appropriate, it shall obtain th- same.

Section 6. Premiums and Proceeds. Insurance premiums for
any such olanket insurance coverage obtalined by the Master
Assoclat’®~n and any other insurance deemed necessary by the
Master Association shall be an expense to be included in the
annual sessments levied by the Association. The Master
Assoclaciun is hereby granted the authority to megotiate loss
settlel.ents with the appropriate insurance carriers. Any hree
(3) directors of the Master Asuociation may. sign a loss claim,
and such signatures shall be binding on the Master Association
and the Members.

ARTICLE VIIL
CONDEMNATION

In the event the Master Association Property or any pur’ ‘o
thereof shall be taken for public purposes by condemnation as a
result of any action or proceeding in eminent domain, or shall be
transferred in lleu of condemnation to any authority entitled to
exercise the power of eminent decmain, then the award or con-
sideration for such taking or transfer shall be paid to and
belong to the Master Assocliation.
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ARTICLE 1X

MAINTENANCE RESPONSISILITIES

Section 1. Master Association Maintenance. The Master
Association shall maintain, repair and replace: (a) the Master
Association Property and all improvements thereon, and (b) those
areas containing trees and other landscaping within the public
rights of way, pursuant to any agreement between Declarant or the
Master Association and Clark County or any other government or
governmental agency, 1in good repair and appearance., The areas
referred to in (b) abowve shall be deemed ''Master Assoclation
Property" with respec. to the Master Ascociation's maintenance
thereof and assessment rights for such maintenance.

Section 2., Owner Maintenance. Each Owner shall keep and
maintain in good repair and appearance all portions of his Lot
and improvements thereon, including, but not limited to, any .
fence which is on the Lot line and the residence located on his
Lot. The Owner of each Lot shall water, weed, maintain and care
for the landscapina located on his Lot so that the same presents
a neat and attractive appearance. No Owner shall, however, main-
tain or change any portion of his Lot which is covered by a main-
tenance easement in favor of the Master Assoclation or any other
nonprofit homeowners association.

Section 3. Right of Entry. The Master Association, after
reasonable notice to the Owner, shall have the right to enter
upon any Lot in connection with any malntenance, repair or
construction in the exercise of the powers and duties of the
Master Association.

ARTICLE X

RIGHTS OF MORTGAGEES

Section 1. Payments of Taxes or Premiums by Mortgagees.
Mortgagees may, jointly or severally, pay taxes or other charges
which are in default and which may or have L.come a charge
against the Master Association Property, unless such taxes o~
charges are separately assessed against the Cvners, {n which
case, the rights of Mortgagees shall be governed oy t'.e provi-~
sions of their Mortgagees. Mortgagees may, +intly or sevrally,
also pay overdue premiums on cags 'y insurance policies, or
secure new casualty insurance policies, or secure a new casualty
insur ance coverage on the lapse of a policy for the Master
Assoclation Property, and Mortgagees making such payments shail
be owed immediate relmbursement thereof from the Master Associa-
tion. Entitlement to such reimbursement shall be reflected in an
agreement in favor of any Mortgagee who requests the same to bhe
executed by the Master Association.

H
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Section 2. Mortgagers Curing Defaults. A Mortgagee who
acquires title by judicial foreclosure, deed in lieu of foreclo-
sure or trustee's sale shall not be obligated to cure any breach
of the provisions of this Deciaration which {s noncurable or of a
type which is not practical or feasible to cure. 'The determina~
tion of the Board ma n goou faith as to whether a breach is
noncur able or not feasinle %o cure shall be final and binding on
all Mortgagees.

Section 3. Approval of First Mortgaaees. Unless at least
sixty—-seven percent (67%) of the first Mortgagees (based on one
vote for each first Mortgage owned) have given their prior writ-
ten approval, the Master Association shall not be entitled to:

(a) By act - omission, seek to abandon, partition,
subdivide, encumber, sell or transfer the Master Association
Froperty or this Declaration. The granting of easements for
public utilities or for other public purposes shall not be deemed
a transfer within the meaning of this Subsection. Any restora-
tion or repair of the Master Association Property after partial
condenmnation or damage due to an insurable event, shall he per-
formed substantially in accordance with this Declaration and ori-
ginal plans and specifications unless other action is approved by
Eligible Mortgage Holders, Insurers or Guarantors which have at
least fifty-one percent {(51%) of the votes of Lots subject to
Eligible Mortgage Holders, Insurers or Guarantors.

(b) Change the method of determining the obligations,
assessments, dues or other charges which may be levied against an
Owner.

(c) By act or omission, change, waive or akandon any
scheme of regulatlions, or enforcement thereof, pertaining to the
architectural design or exterior appearance of residences, the
exterior maintenance of regsidences, the maintenance of the
Master Assocliation Property walks or common fences and driveways,
or the upkeep of lawns and plantings in the project.

(d) Fail to maintain fire and extended coveraye insur-
ance on the Master Association Property on a current replacement
cost wasls in an amount not less than one hundred percent (100%)
of the insurable value (based on current replacement cost).

(e} Use hazard insurance proceeds for losses to any
portion of the Master Association Property for other than the
repalr, replacement or :econstrqction of such Mastetr Association
Property. .

Section 4. Termination of Professional Management. When
professional management has been previously required by any
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Eligible Mortgage Holder, Insurer or Guarantor, whether such
entity became an Eligible Mortgage Holder, Insurer or Guarantor
at that time or later, any decision to establish self-man-cement
by the Master Association shall require the prior consent of at
least sixty-seven percent (67%) of the voting power of the Master
Assoclation, and the approval of Eligible Holders, Insurers or
Guarantors of Mortgages on Lots which have at least fifty-one
percent (51%) of the votes of Lots subjact to Eligible Mortgage
Holders, Insurers or Guarantors.

Section 5. HNotice to Eligible Mortgqagees. Cpon written
request to the Master Assoclation identifying the name and
address of the Eligible Mortgage Holder, Insurer or Guarantor and
the Lot number or address, any Eligible Mortgage Holder, Insurer
or Guarantor will be entitled to timely written notice of:

{a) Any condemnation loss or any casualty loss which
affects a material portion of the pruject or any Lot on which
there is a loan held, insured or guaranteed by such Eligible
Mortgage Holder, Insurer or Guarantor; notice from the Master
Association shall pertain to the Lots only.

(b} Any delinquency in the payment of Master Assofia-~
tlon assessments or charges owed by an Owner subject to a loan
held, insured or guaranteed by such Eligible Mortgage Holder,
Insurer or Guarantor which remains uncured for a period of sixty
(60) days.

(c) Any lapse, cancellation or material modification of
any insurance policy or fidelity bond maintained by the Master
Association.

(d) Any proposed action which would require the consent
of a specified percentage of Eligible Mortgage Holders, Insurers
or Guarantors as specified above.

Section 6. Documents to be Available to Mortgagees. The

Master Association shall make available to Owners and Mortgagees,
and holders, insurers or guarantors of any first Mortgage,
current copies of the Declaration, Bylaws, other rules concerning
the project and its books, records and financial statements.
"Available" means available for inspection, upon request, during
normal business hom.s or under other reasonable circumstances.
The holders of tifty—one percent (51%) or more of first Mortgages
shall be entitled to have an audited statement for the imme=-
diately preceding fiscal year prepared at their expense if one is
not otherwise available. Any such financial statement gso
reguested shall be furnished within a reasonable time following

such regquest.
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Section 7. Mortgagee Protection Re Breach. A breach by an

Oowner of any of the covenants, conditions and restrictions con-

tained herein shall not affect, impair, defeat or render invalid ot

the lien, charges or encumbri.nce of any first Mortgage made for ;

value which may then exist on any Lot; provided, however, that in

the event of a foreclosure of any such first Mortgage, or if the

holder of the note secured by such first Mortgage acquires title
' to a Lot in any manner whatsoever in satisfaction of :the indeb-

tedness, then the purchaser at the foreclosure sale or note P

holder acquiring title in liev thereof shall, upon acquiring

title, become subiject to each and all of the covenants, con-

ditions and restrictions contained herein, but free from the

effects of any breach occurring prior thereto.

Section 8. Conflicts. 1In the event of any conflict between
any of the provisions of this Article and any of the other provi-
sions of this Declaration, the provisions of this Article shall
control. T .

ARTICLE XX

ENFORCEMENT

Section 1. Master Association. The Master Association, on
behalf of the Architectural Committee and otherwise, Declarant or
any Owner shall have the right to enforce, by any proceeding at
law or in equity, all restrictions, conditions, covenants, reser-
vations, liens and charges now or hereafter imposed by this
Declaration.

Section 2. No Waiver. Fallure by the Master Association,
Declirant or any Owner to enforce any provision of this
Declaration shall in no event hbe deemed a walver of the right to
do so thereafter.

i
Secticrn 3. Moxtgagee Protection. A breach of any of the

covenants, conditions, restrictions or other provisions of this
peclaration shall not affect or impair the lien or charge of any
bona fide Mortgage made in good faith and for value on any Lot;
provided, however, that any subsequent Owner of the Lot shall be
bound by the provisions of this Declaration, whether such Owner's
title was acquired by foreclosure or by a trustee's sale or

otherwise.

ARTICLE _XI1I

GENERAI, PROVISIONS

Section 1, Sewverabllity. Should any provision in this
~. A1z, atior be void or hbecome invalid or unenforceable in law or

~20~
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equity by judgment or court order, the remaining provisions here-
of shall be and remain in full forne and effect,

Section 2. Amendment. Except as may otherwise be stated in
this Declaration), this Declarat ion may be amended at any time and
from time to time by an instrument ir writing signed by members
of the Master Association entitjed to exercise sixty~six and two-

Master Association. An amendment shal) become ef fective upon the

. recording thereof with the Office of the County Recorder of Clark

) County, Nevada. Anything contained herein to the contrary not-
withstandlng, NO material amendment may be made to thig
Declaration without the prior written consent of Eligible
Mortgage Holders whose Mortgages encumber fifty-one percent (51%)
or more of the Lotsg (based uvpon one {l) vote for each such

) Mortgage). "Material amendment"” ghall mean, for purposes of this
Section 2, any amendment to provisions of this Declaration gove~
erning any of the following subjects:

(@) The fundamental purpose for which the ‘proj'ect was
: created (such as g3 change from residential use to a different use).

(b) Assessments, assessment liens apgd subordination
the: of.

(c) The reserve for maintenance, repalr ang replacement
of the Master Association Property,

(d) Property maintenance and repair obligations,
(e) Casualty, liabili,ty insurance andg fidelity bonds.
(£) Reconstruction i'n the event of damage or destruction,
(g) Rights to use ' . Master Association Property,
{(n) Annexation.
(1) Voting,
- (J) Boundaries of any Lot,

{k) Leasing of Lots.

(1) Imposition of any right of first refusal or similar
restriction on the right of an Owner to sell, transfer or other-

wise convey his Lot.
{m Any provision which, by its terms, is Specifically

)
for the benefit of flrst Mortgagees, or specifically confers
rights on firat Mortgagees,

-21
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An Eligible Mortgage | 'er who ruceives & written request to
approve amendments {incluc .g additions) who ao. . not dediver or
mail to the requesting party a negative response witnin thirty
f30) days, shall be deemed to have approved such request.

Notwithstanding anything herein stated to e ceontiaiy, none
of the following Sections hereof may be ame: 'd ..it .out Declar-~
an.'s prior written consent: Section 12 o, aiticle VI, Section 4,
Section 5 or Section 8 of Article XII.

Section 3. Term of Restrictions. Each and all of these
covenants, conditions and restrictions shall te .:inate on Decem—
ber 31, 2080, after which date they shall automatically be ex-
tended for successive periods of ten (10) years unless the Owners
} have executed and recorded at any time within six (6} months

prior to December 31, 2080, or within six (6) months prior to the
end of any such ten (10} year pericd, in the manner required for
a conveyance of real property, a writ:ng in which it is agreed
that said restrictions sha‘ll terminate on December 31, 2080, or
at the end of any such ten (10) year period.

Section 4. Annexation of Lots.

(a) Phase I is *he first Phase of a projected multi-
rhase staged development as set forth in the Recitals of this
Declaration. WNothing containad herein, however, shall require
Declarant to complete the future Phases of the planned overall
project. B
(b) If, within five'(5) years of the date of the con-
veyance of a Lot by Declarant within Phase I to a retail
purchaser thereof, Declarant snould develop additional lands
w "in the Planned Unit Development Properties, su Y additional
lands or any portion thereof may be made subject to this
Declaration and added to and included within the jurisdiction of
the Master Assoclation by action of Declara ‘tho.* the assent
of members of the Master Association. Said .»xation may be
accomplished by the recording of a Declaration of Anncxation or

. by the recording of a separate Declaration of Rr ... ictions which

\ requires Owners of Lots therein to be members «. che Master
Association. Subsequent Phases of the Planned Unit Development
Properties may be so annexed and made subject to this Declaration
and added to and lncluded within the jur:sdiction of the Master
Agsociation by Declarant, without the assent of members of the
Master Assocliatlon, five (5) years after close of escrow for sale
of a Lot from Declarant to a retail puichaser within the last
Phase to be annexed, The obllgation of Lot Owiers to pay dues to
the Master Association and the right of such Owners to exercise
voting rights in the Master Assoclation shall not commence until

Y.
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the first day of the month following close of the first sale of a
Lot by Declarant to that particular Owner.

Section 5. Annexation to Master Association Property.
Declarant may, during the time periods for annexation of addi-
tional Phases, transfer to the Master Association additional
Master Association Property and the Master Association shall
accept title and the obligation to maintain and repalr the same.

Section 6. No Amendment. Neither Section 4 nor Section 5§
above may be amended without Declarant's prior written consent.

Section 7. Annexation by Owners. In addition to the provi~
sions of Sections 4 and 5 above, additional land may be annexed
to the jurisdiction of the Master Association and this Declara-
tion upon the vote or written consent of two~thirds (2/3) of the

‘voting power of each class of members of the Master Association,
i

Section 8. Litigation. IH the event any person or entity
shall commence litigation to enforce any of the covenants, condi-
tions or restrictions herein contained, the prevailing party in
such litigation shall be entitled to costs of suit and such
attorney’s fees as the Court may adjudge reasonable and proper,
The "prevailing party" shall be the party in whose favor a final
judgment {s entered,

Sontion 9. Declarant Exemption. Declarant is undertaking
the work of construction of residential dwellings and incidental
improvements upon the property described in Reci tal E of this
Declaration. The completion of that work, and the sale, rental
and other disposal of the dwellings i{s essential to the
establishment and welfare of the project as a resldential com-
munity. In ordexr that said work may be completed and the Lots be
established as a fully occuplied residential community as rapidly
as possible, nothing in this Declaration shall be uvnderstood or
construed to:

{a) Prevent Declarant, its contractors or subcontrac—
tors from doing on the Lots whatever is reasonably necessary or
advisable in connection with the completion of said works or

{b) Prevent Declarant or its representatives Efrom
erecting, construecting and maintaining on any tot such structitrer
as may be reasonable and necessary for the condn ' of its busi-
ness of completing said work and establishing the Lots as ¢ resi-
dential community and disposing of the same by sale, lease or

otherwise; or
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{¢) Prevent Declarant from conducting on dany Lot its
hbusinescs of campleting gsard work, a:rd of establishing a Plan of
disposing of the Lots by sale, lease or otherwise; ar

{d) Prevent Dec:larant from maintai.aing such sign or
signs, flags, poles, barners, Parking, advertisements and other
facilitins datlendant to sales, leasing and other marketlIng acti-
vities on any of the Lots and the Master Association Property ag
may be pecessary for the sale, lease or dispositicn thereof,

IN WI'PNESS WHEREOK, the undersigned, being Declarant and the
legal owner herein, has executed Lthis instrument che day and year
first hereinabove written. t

SPANISH TRAIL ASSOC1ATES, a Nevada -
‘limited Partnership ' ;

By //éém

Toscmm I <cca

By ;ﬁ~ oA /% ':/’

v Tamas Bevccs

STATLE OF NEVADA ) .
53,

)
COUNTY OF CLARK )
on this 28 Uiday or e Ly - . 1984,

A Seran NS e i s dervee s T s

perwonally appcured hefore me, o NolLary Public In sind for'
said County and State, known to me to be the personsdescribed
in and who executed the foregoing instrument., who uckl_}()wlf'd)'ud
to me that they exccuted the same frecly and volunturil:: 1
for the uses and purpasces therein ment{oned.

: f
’ s

/ o\ a2t

A t‘. zz, “__:,_/_‘ __/ L -
Notdvy Publiie Tnand Tor said 'm'ml’!ggmlzzlzfl)ss " 3
County «nd Srate, 4 ;;,L«; ity O cMﬁ:NM
.-.;»/ Ropamat 113 sep 11, nas:(
B o e i T e Ty L T

o
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e ‘ 8 8 b A l i ‘ ‘
LXHIBIT "A" 844 877
DESCRIPTION:: oA TR e e . ]

Sitvate in the County of Clark, State of Nevada, described as follows:

PARCEL I:

The North Half (N 1/2) of Section 27, Township 21 South, Range 60 East,
M.D,B.&H.

EXCEPTING the North Pifty (50 feet.

FURTHER EXCEPTING THEREPROM the East sixty feet (60.00'), and the South

; forty feet (40.00') of the North Half (N 1/2) of Section 27, Towusliip 21
South, Range 60 East, M,D.M., Nevada; together with & spandrel area in
the Northeaet corner thereof, being the Southwest corner of the intersection
of Tropicanaz Boulevard snd Rainbow Boulevard, bounded as follows: On the
North by the South line of the North fifty feet (50.00') thereof; on the
East by the West line of the East sixty feet (60.00') thereof; and on the

} Southwest by the arc of & curve concave Southwesterly, having a radius of
fifty~four feet (54.00%) and being tangent to the South line of said North
fifty feet (50.00') and tamgent to the West line of said Esst sixty feet
(60.00'); also together with a spandrel area in the Southeast cormer thereof,

r
being the Northwest corner of the intersection of Hacienda Avenye and _

Rainbow Boulevard, bounded as follows: On the East by the West 1ine of
the Eagt sixty feet (60.00') thereof; on the South by the North line of
the South forcty feet (40.00') thereof; and on the Northwest by the arc
of a curve concave Northwesterly, having a radius of twenty-five feet
(25.00') and being tangent to the West line of the East sixty feet
(60.00') and tangent to the North line of the South forty feet (40.00%)

AND FURTHER EXCEPTING THEREFROM the following described parcel:

COMMENCING at the Northeast corner of the Northwest Quarcer (NW 1/4) of

said Section 27;

THENCE 00°45°'59" East, along the East 1line thereof, 2f )0 feet to the

TRUE POINT OF BEGINNING;

THENCE departing said East line South 89°30'31" West, 68.73 feet;

THENCE tangent to the last-named bearing curving to the left along a

curve being concave Southerly and having a radius of 10U0.00 feet through

8 central angle of 05°42'38" an arc length of 99.67 feet;

THENCE South 83°47°'53" West, 151.50 feet;

THENCE tangent to the last-named bearing curving to the right along =

curve being concave Northerly and having a radiuws of 1000,00 feet through
\ a8 central angle of 05°42'38" an arc length of 99,67 feet;

THENCE North 89°30'31" East, along &8 1line being parallel with and 50.00

feet South (measured at right angles) from the North line of the Northeast

Quarter (NE 1/4) of the Northwest Quarter {(NW 1/4) of said Section 27, &

distance of 418,60 feet;

THENCE North 00°45'59" West, 25.00 fect to the TRUE POINT OF BEGINNING.

“PARGELTT:

< :‘; Fhe-Heat-Half—(i-if2}-of—the-Horthuest—Quorter—Qin-3f4}-of—Seetion- 265
[ ,(PQ,‘ Togmeh&«p——ﬂé——&au%—&&nge—&é:?sg&—; Horlkx Boedddr-

MMWMw. (601—£ect—thercof .

PARCEL 111:

The South Half (S 1/2) ¢ % forth Half (N 1/2) of Section 28, Township
23 South, Range 60 East, . D.B.&H.

CLARK,NV 33 ) A9:04 PM
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EXCEPTING THEREFROM the South Forty (40) feet; together with a spandrel
areas in the Southwest corner thereof, beinpg the Northeast corner of the
intersection of Hacienda Avenue and Durango Drive, bounded aa follows:
On the West by the East line of theiWest fifty feet (50.00') thereof; on
the South by the North line of the South forty feet (40.00') thereof;
and on the Northeast by the arc of a curve concave Northeasterly, having
8 radius nf twenty-five feer (25.00') And being tangent to the East line
of th - -t fife, feet (50.00') and'tangent to the North line of the
South forty fret (40.00').

PARCEI. 1V

The North Half (N 1/2) of the Worth Half (N 1/2) of Section 28, Township
21 South, Range 60 East, M.D.B.&M.

EXCEPTING THEREFROM the North Fifty (50) feet and the West Fifty (50)
feet; togather with a spandrel ares in the Northwest cormer thereof,
being the Southeast cormer of the intersection of Tropicana Boulevard
and Durango Drive, bounded as follows: “QOn the North by the South line
of the North fifty feet (50.00') thereof; on the West by tha East line
of the West fifty feet (50.00') thereof; and on the Southeast by the arc
of B curve concave Southeasterly, having a radius of fifty-four feer
(54.00') and being tangent to the South line of said North fifty feet
(50.00') and tangent to the East line of said West fifty feet (50,00").

Document: CCR 1988.1212.586
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1669 . 1844877

.. : | i 9 N N - . ':';{

SUBORNDINATION AGRELEMENT
[

FIRST INTERSTATE BANK OF NEVADA, N.A., being the bene(iciary
under that certain deed of trust dated September 19, 1983 and
recorded September 28, 1983 as Document No. 1770088, in Book 1811
of Official Records of Clark County, Nevada, hereby declares that
the lien and charge of said deed of trust is anpd shall b subor -
dinate and inferior to the Declaration of Restrictions to whch
this Subordinat ion Agreement is altached.

FIRST INTERSTATE BANK OF NEVADA ¢+ N.A,

' N A
‘ vy AR

JACK RAFTERY C.ORP. RWEAL ESTATE TOAN OFFICER

By . i / e - -
T . DIANE GALLION CLOSING LOAN OFFICER

STATE OF NEVADA )
)
COBNTY OF CLARK )

On this 6tn duy of March . 1984,
JACK RAFTERY & DI ANE GALLION
persona ITy wppearced bolore me, a Notary Public Tiund Tor
said County und State, known Lo me to be the person deseribed
in and who executed Lhe foregeing inst rument, who acknowledy od
to me that they executed the same freely and volunturily and
for the uses and purposes therein mentioned,

Ly .
AT LW
Notury 7Public In and 14F sald .
County and St ate. ‘

CLARKNV Page 31 of 33
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SUBORNINATION AGREFEMENT

JOSEPH BLASCO, Trustee under Trust Aqreenent dated March 11,
1974, being the henef iciary under that certain deed of trust ;
dated September 7, 1983 and recorded Septvmber 12, 1983 as .
Document Ro. 1761633, in Book 1802 of of ticial Records of Clark
County, Nevada, hereby declares that the lien and charge of salid
deed of trust is and shall be subordinate and inferior to the
Declaration of Restrictions to which this Sutordihation Agreement N

35 attached.

. [}
.4'.".2l(j"-. 20 s
JOSEPH BLASCO, Trustee under Prust
pgreement dated March 11, 1974

[ e

»

STATE OF WEVADA ) -
) ss.
COUNTY OF CLARK ) 4

On this 4%1E day of T \goasrassy , 1984,
N e 5w gn N \eq s et TN
personally appeared before me, 4 Notury Public in and for
said County and State, known Lo me Lo be the person desertibed
in and who excvuted tho foreyoing instrument , who acknowledged
to me that ethey exccuted the same { 2cely and voluntarily and
for the uscs and purposes therein mentioned.

{ / P / l

) ZM > A1 - /{~.<‘ LY SN .
{igtatry Public 1n and For said !
County and State. -

SAFA yu Rt Bl 1A
JOAN L, aWIT T RLCCRUER
ALCOR DKL A1 FEQYL (7 0F

J: NORMA §. RCS”
iy Notery Pubiv Stote i )
N ) 1 oy P ng'zm';emo LAWYERS TITLE OF LAS VEGAS, INC
N pR I D oy 11, 198% '
B et ow o M 7 SuzfH'l
_/ v
seb ol reraiv Ll
. o f0Ay RELCRES !
R INSTRUNFRT ’:,' /
1

LB 9 1844877
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HE-RECORDED

[

CLARK COUNTY NEVADA
JOAN L SWIFT, RECURDER
RECORDED AT REQUEST OF

OfFiCIAL RECGRDS
000K INGT

‘v ILe . aPry
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pecording Requested By
: and :
When necorded Mail To:

Mr. E. J. Quirk
Seiler, Quirk, & Travss' -

" 550 East Charleston, Suite D
las Vegas, Navada 89104

1
. DECLARATION OF REBTRICTIONS
FOR
ESTATES WEST AT SPANISH TRAIL
<

- . Y KA L S e e et S i = 4

N SaaesieseS

CLARK,NV
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RECITALS

ARTICLE 1
Section
Section
Sectinn
Section
Seotion
: v fSection
ceeeen... - Bectien--
Section
Section
Section
Section
Section 12
-Section
Section
Section
Section
Section
Secticn
Section

1

W0 NG U W

ARTICLE IT
Section 1
Section 2

ARTICLE I
Section
Section
Section
Section

YRR H

ARTICLE IV

174
@
G
«
,-
¢
<
WL WP 1

g8/10/88

CLARK,NV
Document: CCR 1988.0817.703
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"SABLE UX SOH

DEFINITIONS

ARC

Assocgiation

Association Prcperty

Bylaws

Declarant

Daclaration i

.Plelble Insurer. or Guarantcr
Ellglble mortgage foides
Estates N

ot

Master Assouviation-

Master. Declaration

Mortgacge

Hortgagee

Mortgagorx

owner

Phase

Phase 1

Planned Unit Development Progerties

PROPERTY RIGHTS INW ASSOCIATION PROPERTY
Owners’ Easements of Enjoyment
Delegation of Use

MEMBERSHIP AND VOTING RIGHTS IN ASsSOC
Membership in Association
Classes of Hembership
Duty of Association
Non~Liability of Becard

IATION

COVENANT FOR MAINTENANCE ASSESSMENTS 10
ASSOCIATION. .
Creation of T.iens

S e
Ul oGl

of Az:n:cmnngz

Uniform Rate of Assessments
Cemmencement. of Assessments
Delinguent,. A:: sessments
Subordinatidn to First Mortgages
Trust Account ’ ’

Page 2 of 33

EAGE

-

R EENEES JEN BN | ~wun motomnine

.
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. ) 2 o T T T LA —_
Tl - e Ll e BAGE .
ARTICLE V .efmwcs "o -
‘Secticn L - Hazard Insurance - Associatién . . .  .l1o :
Section 2 Liability Insurance ~ Association . 10
Secl on 3 Ingpection of Policies -~ Associatio’: - 11
Section 4 Federal National Mortgage Associalion
, - {"FNMA”) 11
. ‘Section 5 Other Insurance; Annual Review 11
Section 6 Preominms and Proceeds 11
ARTICLE VI (..ONDEKNA'I‘IDN - i2
. ARTECLE_VII MAINTENANCE 'AND“hANDSCAPING‘
WESTOMSIRTRES. Wl T e 12
o Section 1 Association Ma:nten?-..:ce L TR e
Section 2 owner Maintenance 12
Section 2 Mandatory Landscaping 12
Section 4 Right oif Association to Haintain and
Install 12
o Section 5 Right of Entry - 14
"Section & Maintenance of Streetscapes by Owners —_
and Association la .
ARTICLE VI.LI USE PROVISIONS 14
Sesctdeon 2 Residential Purpores o 14
Sertion 2 New Buildings - . i4 .
Section 3 Trash Centainers and Ccllect:.on 14
Section 4 Balconies and Decks 15
Section 5 Trees © 15
Zoction 6 No Antennae 15
Section 7 Exterior Clothzslines 15
Section 8 Vehicles, Tents and Shacks 15
Section. 9 Signs 1
Section 10 No Wells |is
Section 11 Animal Restrictions 16
Section 12 No Commercial Activity 16
Section 13 Kuisances 16
Section. 14 Dramage 16
Sectlon: 15 Lot .Maintenance- - . 17 -
Section lbi L.......&,.";'_:.‘:‘_::z of Restrigtiens N Y S
Section 17 Leasing of Loto 17 T
ARTICLE IX RIGHI'S OF MORTGAGEES 17
Section 3 Payments of Taxes or Premiums by
T ‘ .Mortgagees . 17
Section 2 Mortgagee Curing Defaults 18
Section 3 approval uf First Martgzgees 18 =
Section 4 Terminaticn of Frofessicnal Management 14
Section 5 Notlce to Eligihle Mortgagees 19
Section 6 Documents to be- Available to Mortgagees 20
-
8/10/88 ii-
CLARK,NV Page 3 of 33 Printed on 2/3/2015 1:31:54 PM
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. ‘s - R S S TS B 3 o
e
P-‘:—..E T
sectlon 7 Nortgages -Protection Re Breach 20
Section 8 Conflicts . Z0
ARTICIE ¥ ENFORCEME! . 20
Section 1 Enforcezent Entities ag
Cection 2 No Waiver o 20
Section 3 Mortgagee P _ection 21
ARTICLE XI GENERAL  PROVISIONS ‘ ' R =..
Section 1 Severability 21
Section 2 Enendment - 21
_ . Section 3. Term of -Restrictions . 22
TTrmeees - opockddnea . “Annes@Etion-of-lobSe—. o L 22
Section 5 Annexation to Association Properiy a2 . _
Section 6 No Amendment 23
Section 7 Annexation by Owners 23
Section 8 Litigation 23
- Secuion ¥ Ceclarant Evemntion 24
SUBORDINATION AGREEMENT —
H
3
8/10/88 -iii-

R g, ———
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DECLAPATYON -OF RESTRICTIONE - . -
Estates Kaat at Spadiash frazl

THIS DECLARATION OF RESTRICTIONS is made as of this .
day of , 1988, by SPANISH TRAIL ASSGCIATRS, a
Nevada Yimited nartnershlp (here1nafter called "Declarant”), with
reference to the following

RECITALS:

o eclaranto i:; =
in Clark County, Nevadd, nore
"A" gttached hereto and incor porated herein (hereinafter (.llad
the ¥Plannad Unit Development Properties”), and Declarant ~wnr

portiions of the same.

B, Declarant intends to develop and improve vertain oi the
Planned Unit Development- Properties in Phases and offer the same
fdr sale to the public as,(i) reslidential Lots for custom homes
to he built by the Lot Oimnérs and/or Declarant, vho_may also
build nroduction homes thereon, (ii) detached patio homes, and
(iii) attached homes.

c. it is intended that thnis leclaration encumber and
affect, in Phases, those portions of the Planned Unit Develcwment
Properties referred to in Recital B(i) above which are or will be
covered by maps entitled “ESTATES AT SPANISH TRAIL NO. §” and
ZESTATES AT SPANISH TRAIL NO. 67; that is the residential Lots
for custom homes to be built by Iot Owners and/or Declarant who
may also build production homes thereon located within the
westerly one*half of the Planned Unit Development Propertles.
Such gcrticua i the Plannad Unit m:vcauymt:u\. Proper ties are T

referred to herein as the "Estates West”.
i

D. The first_ Phase of dﬁ;!elopment ‘of the Estates West
ste of 39 Tots described. as follows.
3 - N T e
Lots 1 through 3%, inclusive, and Parcel B of
ESTATES AT SFANISH TRAIL NO. 5, filed with
- the County Bacorder nf Clark Countvy,. Nevada . -

an July 27, 1988 in Book 40 of .Plaj:.s,_ Page 6,

and

8/10/88

Station Id :N5SYN
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Comment:

Station Id :NSYN

E. When connletelv devéloped, it is estimated that there
will L= é.i:}::.:.-:{i':::{:t-:;“ 3,‘"' 14 i’:‘r:l.ﬂ‘rll'iv':i" unitz within the P]ann(_d

Unit Devalopment Properties and approxmately 50 I‘e:.ldentl.al lots
within Estates-#West: Although.Deglarant is not bdhligatad to-za - - 25-
s0, Declarant intends to annex subsequent Phase(s) of the Estates

wWest -to the lien ang chaxge ‘of this. Deglaration of.-lestyictinns

and thereby cause the individual Owners of Lois thevrein Lo become
members of ESTATES WEST AT SPANTSH TRATL Aqqm‘TATTaN, A. Nevada
nonprafit corporation. . . e

iL Cevelopmsnt .-cp:-;;u-,‘buc e““ut yuazlng‘u; Lhe
Estates . We t and the exact uses as Tasidentizl-Lots; custom hemes .- - -
and production detached homes has not yet baen Elnally detey-

nined. In- genera however, it is intended that the Estates West

TUEAG tiiePranaed "Unmit -Develupment- Propertics-be ddvilopsd-in-an- - - -

manner_consigfent -with the-Resclution-cf Intent *to -Reciassify -~ -

B Iy n-..-.—.-——-v Smvsentred ‘-\u clari county . an NnAacomhar 7, lwea’ fharou.

S A aepeea )y appie w v S et S
inafter referred to as the "Master Development®). There is, how~
ever, no guaraaty ncr obligation that the Estates West and the
Planned ‘Unit Developnent Prupcruies will be devalsped in theiz
entirety or in the manner so anproveu Py Crark County.

G. The Master DnvnInnﬂnﬂf includes propert;es owned by
Declarant in additicn to the Planned Unlt Davelopment Properties
which may be developed for mixed residential, commercial and

.racveatinanal unne inmolnds nag davel nnmnn" .of. a n‘r1 vatel v-rmnpd and ... '

..................

operated golf club. Ownership of a residence within the Estates
West will not mandate membership in the private golf club.

H. In connection with the development of the Estates West,
teclarant has caused to be formed ESTATES WEST A1 SPANISH TRATL
ASSOCIATION, a Nevada nonprofit corporation (hersinafter called
the ~Asesociation”), which is the homeowners assoctation for the
cwerall deve*opment of the Estates West. Each Lot in Phase 1
shall have appurtenant to it a-'Qlass A memberstiip in the Associa-
tion. Upon annexation of additional Phases to this Declaration,
it ig planned thar Owners nf residences therein shall also become
members of the Asscclation. There is no gquarantee that such
anneration will occur. ’

R The Assoclatlon will be given: fee ownership to certain
nrivate streets.and.”Estates Common Area” within the Estates Wast
and any limited access gates pertaining to the same. The Assoui-
ation way also be given casements on behalf of its membere and/or
fee title-to certain other areas which, if given; it shall mpain-
tain, manage and control. -The real property to be owned by the

Assopclation upom LHE bUHV:VnnL: oI wie LiTstrLot in Thusc I &2 uan
owner are described as IOLLUW

/88 -2

CLARK NV
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. . - m A e Y e
3 - . *
Parcel.s siwwn on ESTRS ST TIANTS enATT - e e
"MC. 5, filed for recovd willi tiie Counbty - - . L. T

. Recarder -af Ciark-Gounty, Navada, an July ?,, -=
- : - 1388 in Book 40, Page 6~of Plats.

.All nroperty owned in- feé and oLhér nroperty'rkgh b (chlLdlnﬂ, . o
Cbut not 1imits3d e, any .eanonents) owned.hy the assor“_t\on 1s
hereinafter reterled to as che ”Aev ciation rroperty”. Tttt m

_ J. All Association Property shall be maintained by the

- JUR N

As.wiciation and as sgt f~-*h below. be subject to the Association
management. and contrdl fo. the benefit of its members.

K. . Before sclling or conveying any inkerest in Phase 1,
-Declarant desires to subject the Lots in Phase l in accordance ————
. . With a common- plan -to certain covenants, conditions and restric-
Atlgns for the benetlt of Decldrant and any and-all present and

L
tuture uwilers of fhe Flanned Umlt bevelaoment - rronc; = R

NOW, THEREFORE, Declarant hereby vertifies and declares and .

does herch“ establlsh the following dgeneral plan for the protec~

e +ivin And. bengf}t of the Planned Uriit Development Propertles, and

- has fixed and does. ne;eu; “fis tha _c"euwnn ‘DrolecliVe’ wuvenants. .
conditions and restrictions upon each and &very cvnerchip .
interest in Fhase 1 under and pursuant to which covenants, condi-
tions and  rectrictions each: ownersh1p interest in Phase 1 shall
hereaftar be _held. used, occupled, ldéasedq, sola, encumuexﬁu,
conveyed and/or transferred. Each and all of the dovenanis,
conditions and restricticns set forth herein are for the purpose
of protec*lng the Vvalue and desirability of and inure to the
benefit ©f all of the Planned. Unif.Dsvelopment’ Propert1es and

- shall run with and be binding upion and pass with Phase 1 and each

and every ownership interest thérein, tdgethaer with such addi-

tional portlons of the Planned Unit Development Properties which

becéme annexed harste, .and shaliT.inure to the benefit of angd

apply to and bind respective successors in Interast in citie o

interest of Declarant.

BTN lo) 1.

.. Bectien 1. ”BQC' shall mean and refer to’ the Architectural
Committes forméd DPUrsdint to the vasueL-nec1=ra+1un.

i
i

Baction 2. +~Aszociatioanr shall mean ang refer to TSTATES -

WEST AT SPANISH TRAIL ASSOCIATION, a Nevada nonprofit corpors~
tion, its successors. and .assidns.

a8/10/588 ~a-

—— e kil < N T — ——

CLARK,NV Page 7 of 33 Printed on 2/3/2015 1:31:54 PM

Document: CCR 1988.0817.703
JA1984FMSTOO7



Branch :FLV,User :KABU Comment: : Station Id :NSYN

- -~ ‘Bentian 3. A% oclltzuh FXsgoTtyd shall mean and refer te
all ecasenents and veal propsrty - tAnclanding 1mnrovem—n*~ *hareon —
and interests thereln) owned by the PsqocxaLLOQ. ' . pic

Baction 4. “ﬂyl*ua shall mean and refer to the JBylaws.of
the Associaticn as they may from time to tire be azwidid.

Sagtien 5. #Daclarant” shall nean amd refer to SPANISH
TRAIL ASSOCIATES, a Nevad: limited partnership, and its succes-
sors if the rights and obligations of Ueclarant hereunder should
-be .assigned to and assumed by such successors. —
géction §. FDeclaratisns shul; mean and refer - toe-thie... |
enabling peclaration of Restrictions as it may from time to time
bz smended. . - :

Section .. “Bligikle Insurer or Guarantcr' shall mean and
- refer to an lnSHcEL QL gsvﬂrnmenual quaranior-WUU has requested
notice from the Asscciztien.of those matters wiich such ivauwrer
or guarantor is entitled to notice of by reascn of this peclara-

tion or the sylaws. ’ - .

Smction 8. ”Eligibie ASrijags Holdar?® shall mean and refer

to a holder of a first Mortgzge on a Lot who has requesteq notice
from the Association of those matters which such holder is
entitled to notice of by reason of this Declaration or the

Bylows. . ;

. ~rstates West~ shall mean and refer to those =~ A
pcrt1ons of the Planned Unit Development Properties which are
developed as Lots-for custom homes te be built by Lot Owners
=r4/n* Declarant who may alsc build proouut*o; homes thereon,

Phase 1 of the Estates West amd, when annexed, subseguent Phases
. thereof, shail be subjzct to this Declaration and to the Juris- o
diction =of the Association, —

Bection _16. ~Lot” shall mean and refer to any plot of land -
(other than the Asscciation Property or any property owned by any
nohproiit cerporation for. the ‘comron use and enjoyment of Owners
within a Phase(s) of the Plannedé Unit Develcpment Properties)
shown upon any recorded final map of the Planhed Unit Development.
Properties, the Owner of which is requxred by Declaration to be a
S e e member of the Association. Two or more lLots which micht be under
o the sawme-owinarshin ghall be deemed separate Lots, regardless of - -

= imther. such Lots are Used £3r the same residsnce.
Sactiop il. -"¥astar Avsociationt shall muan znd refer te
- © 8IQ2MNISH TRAIL MAST R ASSOCIATION, a Nevada nenprofit corxporation, -
- itz encresgsors and-assigns
8110788 —3e
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e e e - . e s———
. \ " 1 7T oA N s
‘Bactic iz. ~Hastser Caclaratinons zhall _mean and refer to.

S that coxtain Masher Declaration of Restrictions for Spanlsh 1rall
fl;ed for record on March 7, 1584 with' the Coumnty Ke;vgurL'UL ) e

N0, 1844877, as ame nded by a Flr:t Amendment flled for record on
June §, 1984 with the County Recorder of Clark County, Nevada in
Book 1931 of Official Records as Document Ho. 18890307, tegether
with any additional arendments from time to :iwme..

aecéionﬂ;;. ”Hof%éiq-* shall mean and refer to a deed of
trust as well as a mortgage.

8o on 14, 'sor£QIgaa" shall mean aﬂd refer to n benafi-
_clarv under or holder of a deed of trust as well as a rortgagee.

LTy

Bectian 13, ”Hortgagor shall =3an Erd
- of a deed of trust as well as a mortgagor.

vm

efer o the trustor

Sectjon 1€. “Cwner” shall mean and refer .to the record
= cwngr, whather. oane (1) oOr.more persons or entltles, of fee 51mple .
title to any *Lot* as that term‘is deflnea‘ana iimited Ly Sediivn R
1¢ above, which is a part of the Estatas qut including centract
sellers, but excludi.ig. those having such interest nerely as
c e e e qprur:fy for the performance ¢f an'obligation.

ggg;igg*;l. #Phase”. shall mean and refer to those certain
ots whivh ave covered by aeparate Declarations of Anmexation
vhereby the same become subject to this Deciaration. *Phase” -
snall also. refer to Phase 1.

Section 18. ~Phase 1” shall mean aad refer to that certain
rzal property located in Clark County, Nevada, more particularly
described as:

Lots 1 threugh 39, inclusive, and Parcel B of
ESTATES AT SPANISH TRAIL NO. 5 filed with the
County Recorder of Ciark County, Nevadz, on
July 27, 1%88 in Book 40 of Iiats, Page &.

section 13. #Planned Unit Development Propertiess shall
mean and refer to that real property icczted 'in Ciark county,
*NHevada, describad on REhikbis Ya¥ attached. nereta and incorporated

herein.

ADTIOLE IT : . -

IGHTS IN AS60CIATION RROFPERTY
‘gaction 1. Owners’ gluom-nggﬁgj“ggjgxgggi. Every Swnox of | T

" a Lot shall have a right and easement of ingress and eqress and
of enjoyment in and to the Association Property which shall be

3/16/28 -5~

CLARK,NV Page 9 of 33 Printed on 2/3/2015 1:31:55 PM

Document: CCR 1988.0817.703
‘]A1986FMST009



Branch :FLV User :KABU Comment: . Station Id :N5SYN

ap;urtenant to and.shall pass with the title to each Lot, -subject
..to the fcllowing provision: -
{(a) The ridﬁt“éf‘fﬁé‘é§soczatlop Lo charge
reasonable’ adiissicn and othar fees for the use of any.
recreational facility situated upon the Association.
Property; Declarant does not contemplate that any
recreational facilities will exxs:\wlthln the Associa~
tion Property

., e - -

() The right of the A95001at19n after an oppor—
tunifty for a hearing before the Beard as provided.in
the Bylaws, to, suspend the voting rights and right to
yse of any rncrnatxona] _facilities by an Owner for
.- ~~-~~—4.en“aypent of. any. 3%sessment” by the: Aasouxation against ‘
his Lot or if he is otherW1se in breach of HiZ 5513%3‘ I _—
tions under this Declaration, or the Bylaws or the
rules and regulations of the boald,” aii as-'sut—forth in - - - C e
the Bylaws. Declarant does not coatempiate that the
Association Property will inrlnde recreational anmeni-
ties. . e

(c) The rignht of the Association to-dedicate or
transier ail or any part of the Associationh Proverty to
any public agency, authority or utility subject to such B
-conditions as may be agreed to by the Association - -
nembers. No such dedication ar transfer shall be '
effective excegt upon the vote or written consent of
two~thirds (2/3) of each class of members of the Asso-
cilation. The granting of easements for utilities or
for other puirposes consistent with the intended use of
the Association Property,—and-the -granting of easements
for maintenance purposes, shall be deamed not to be a
dedicaticn or transfer reguiring the vote or written
-consént of the Association members. The Board shall
have the right and duty to transfer the Association
Property to a corporation, if any, to which all the
Owniers are members and which was established by the
Board as the successor to the Association’s rights and
obligations hereunder and to replace the Association
vpon its termination.
{(d) The right of the Asscciation to adjust the
boundaries between the Association Property and one or
cmorn Tobks. gngd, te . transfer such portions to the Gwners ==
of the respective Lot (€], 'provided thut-sush-tranafar e - oo e
dces not impede access or utilities to any Lot.

(=3 The right of the Associz=ion to transfer: .
exclusive use easements to the Owners of one or mere

CLARK,NV Page 10 of 33 Printed on 2/3/2015 1:31:55 PM
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Yots, provided that such easements do not impede access
or uidilities to anv iot.

{fY The right of the Board to adopt ruvles and
regulatlons regarding reasoliable use of the Association
Property. Such rules and regulations proscribe parking
on the Association Property, inciuding private streets,
but shall not deny any Owner acctess to his vot.

A

{(g) The right of Declarant tn use thr ssociarion [ 4
Property for sales, development and related activities,
tugsther with tho right of Declarant to transfer such
easements to otheérs. ’ '

Saction 2. Dalegation g Use.. Any Owner may delegate, in
accordance with tra’ Bylaws, nis- rlght Qf epjoyment to the Assocx—
2tion Peogerty and facilities tdithe members- of his family, his
tenants or contract pucchasars whe reside on-his-Tot; prov1ded,

- however, that if any Owner delegates such right ot enjoymeni %o - _—
tenants or contraci purihz®er=; neither the Owner nor his Family —
shall be entitied tc use recreational facilivies {#% -any) by
rcacen of ownership of that Lot during the period of delegarion.

Guests of an Owner may use such facilities only in accordance
with rules and regulations adopted by the Board.

— ARTICLE IXX B
MEMBERSHIF ARD TOTING RIGHTS IN ABSOCIATION
Section 1. Memborship in associstion. Every Owner shall be

a nember of the Association, HMembership shall be appurtenant to
and may not be separated from ownership of a Lot. Every Ouner
shall promptly, fully and faithfully comply with and abide by the
Bylaws and the ruln= and requlatlons adopted from time tc time by
the Board and the officers of the Assoclation.

Section 2. @lasses of Mesmbarship. The Association shall

have two (2) classes of voting membership, as set forth in the
Bylaws.

Bection 3. Duty of Association. The Association, acting
through the Board, shall have the sole and exclusive right and
- duty to manage, operate, control, repair, replace and restore the
Association. Proyerty, togsther thh the improvements, treeg,

snrubbery, plants anu grass thereon, all as more Tully sot forth
in the Bylaws and the terms and conditions pursuant Lo which the
B Association owns the Association Preoperty.
N Section 4. No on- Lx&h;llF" : indg their
“duties and IEprnSlbllltles, tne Board ac ts o beh if of and ds —
— the representative of the Association which acts on hehalf of and
H
51028 =7~
p — " 1
— . i e
T e e - — T ee————
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A= the representative o£ the Owrners, and no member of the Board

- @hall - he znd1v1dna!1v or perscuzlly liable for performance or
failure of pertormanuc cf hie duties and respoxs;n ltlvs unless
he fails to act in geod faith.- -

ARTICLE IV
COVENANT FOR _KAINTEMANCE QBBBSBHENTB TO_RSSOCIATION
sdction 1. Creation of Lienmw. The Declarant, for each iot

owned, hereby covenante.- and -each Owner of a Lot by acceptance of
a cl therefcr, whether or not’ it shall be so expressed in such
xd, is deemed to covenant and agrees to pay te ths Association:
t.; regular assessments, and (ii) spedial assessments, such
- -assessients to be establishied 2nd collected as provided in the
. Bylcws. The regular znd-special. assessments,. .together with
interest, “cosks, la*e.pdyment charges and.reasoliable aiktorney’s
fees, shall be a charge on tiue Lot dnd shall be. a continaing:lien
o= *©  wupen the Lot against which each such assesspent is made: EBach = 777
such assessment, togeities with interest, costs, late paymeni
charges and reasonalble attorasy‘s fees, shall also Be Lhe- Fee el L
I - personal obligation of the person wno wab the Ownar-of such Lot I
at the time whon the asseasment féll due. The personal obliga-
tion for delinquent assessments shall rnot pass tc Wiz enrcaessors |
in title unless expressly assumed by them. ILate payment charges
shall be in the amount prcvided for in che Bylaws.

Saction 2. "ingagglrgi_hgggggggg;g. The assessments levied
by the Association shall Pe used ‘exclusively to promote the
‘ecr2ation, health, safety and welfare of its members and Tfor ihe
-mprovement and maintenance of the Association Property.

_— ' Rection 3. U Rate of AZssesgmant Fxcept as may be
otherwise provrded in the Bylaws, both regular and special
assessments shall be fixed at a uniform rate for all Lots and may
be collected on a monthly basis or otherwise as determined by the
Boarxd.

i

Section 4. Commencement of Asgegsments, ‘the requiar
assessments - :provided for herein shall commence as Lo =ach Lot in
bhase 1 on the first day of the month following the first convey-

.ance by Declarant of such Lot to an Owher. Regular assessments
shall so commence on each Lut in each subsequent Phase on the
first day of ths month- £ollowing the first conveyance by Declar-
ant of any such Lot in each respoctive subseguent FPhase. - Written
notice of the regular assessment shall ke sent to every Ouner
subﬂect thereto. “The amourit and due dates of the regular assess—

I ’ “wEnt shatl b blished by 'tile Doard as provided in the Bylavs.
: fAemuidd. -and for a reasonable uha: e

The Association snal-, up
furnish ‘a certificate signed by an officer vi the“sns

]

(%)
™
«Q
X
X

-8

e
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setting forth whether the assessments on a specified Lot have
been paid.

. BEsction 5. Delingquent Asseésm-n;s. Any assessment niade by
the AssDCLatlon in accordance with this Declaration shall be a
dabt of the Quner of a Iot at the time the assessment is wmade.
Any assessment. not paid within fifteen (15) days after the due
date shall ~ear interest from the due date at the rate ‘Provided
for in the P "aws and a late charge may be imposed for each such

late payment 1 tho amount prewvided fov in the Gylaws. The Asso-~

ciation may bring an action at law against the Owner personally
obligated to-pay Lne same, and in addition thereto or in lieun
thareof, may toreninse the lien against the Lot. -No Ownér may
waive or otherwise escape 11abillty for the assessments providged
for herein by nonuse of the Assaciation Property or abandomment
of his Lot.

‘- Any-acsessment- not- naad -Within-fifteen (15).days after

the due date shall be delingquént. The amount ‘of any such delin-~

. quent assessment, plus any other charges thereof, as provided for
in this Declarat,cn, chall-ke and keccme a tien Gpon the Lot whan

e &ssudlation conzes to ke recorded wikh the. vounty. Redsrder
Clark County, a Notxce of- Delihquént Assessment, which shall
ctote the awnont af soch delirauent agtsssment add such other
charges thereon as may be authorized by this Declaration, a
cdescription of the Lot agdinst which the same has been assessed
and the name of the record owner thereef. Such notice sbhall he
signed by the President or Vice President, and the Secretary or
Assistant Secretary of the Association. Upon payment of such
delinguent assessment and charges in connection witn winich such
notice has been so recorded, or other satisfaction thereof, the
Association shall cause to be recorded a further noctice e"=t1nc_~;
the satisfaction and the release of the lien thereof.

Unless sooner satisfied and released, or the énforce-
ment thereof initiated as hereinafter provided, such lier shall
expire and be of no further force and effect two (2) years from
the date of recordation of the Notice of Delingueit -Asse&ssment.
The two (2) Year period mzy be extended by the Assoclation fer
not to exczed two (2) additional years by recording a written
extension thereof

Such lien may be enfo¥ced by sale by the Asscciation,
its att oxney or other person authorized to make the sale, after
fatiure Of the Owner to ooy cuch agnacsemant 1n ar'r"nrﬂanr'n with
its terms, such sale to be conducted in accordance with the
provisions of Covenants Nos. 6,- 7 and 8 of Nevada Revised
btaﬁutps 107.030 and 107.036 inscfar as they are consistent with
the prov1s:nns of Nevada Revised Statutes 278R.160 or in any

permitted. by iaw. . The Association shali fiaVe the

B/19/88 -9~

S
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power to purchase {he Lot at foleclcsure sale and to hold lease,

nu.l.\_qug':— and convay *hn SK{Me .

]

B = §. Stubprdination to First Meortgades. - .The lien of
thé asse...ments provided for herein shall b2 prior to all other
liens recorded subkseguent to the recordation ‘of the ¥otice of
Delinguent Assessment, excep* that the lien of the azsessment,
provided for herein, shall be subordinate to the lien of any
first Mortgage given for valug, and the sale or transfer of any
Lot pursuant to first Mortgage foreclosure shall extinguish the
lien of such ass=ssments as to payments which becahe duc prior to
such sale ox. transfer. No sale or transfer shall reliave such
T.ot from liability for any abSESSmEntS thereafter becoming due or

frow the lisan- thareon.

Baction 7. ITrust Account. The As ssociation shall immedi-
ately deposit the regular and special assescments it receives in
2. trust..Accoant maintained bx_lt with a bank or recognlzed depos~
1tory in the State of Nevada.

RRTICLIE ¥

INEURANCE
© Eacki op L. . Hazard Ipsurance - Association. ‘the kssoclation
shall kzep (i) any building in the Association YLUE=;u~‘irﬂured-~
against loss by fire and the ¥isks covered by a Standard All Risk

0f Loss Perils insurance pelicy under an extéhdcdwCu"ﬂrage
casualty pollcy 1n the amount of the maximum insurable replace-

Assoc1atlon Proverty)}, and (11) all personalty cwned by The ASsu- -

ciation insyred with coverage in the maximum insurable fair
market value of such personalty as determined annually by an
insurance carrier selected by the Association. Insurance
proceeds for improvements in the Association Property -and person-
alty owned by the Association shall be payable to. the Associa-
tion. In the event of any liss, damage or destruction, thes Assc-
clat;on may cause the same to be repiaced, répaired. or rebuilt if
‘it occurred -in the Associatien ?roper+v. In the event the cost
of such replacement repair ‘or rebnilding. of the Association (a)
“excedds the insurance proceeds available therefor, or {b) no __
insurance proceeds are available therefor, the deflciency of full
cost thevecf shall be assessed to the Owners as a special assess-
ment pursuant to the terms of this Declaration and the Bylaws.

Bagtion_g. liability Insursnce -~ Rssociation. The Associa-
tion shall procure and keep in force public liability insurance
in thn name of the Association:and in the name of the Owners
anr Llabllltv :nr oersonal Jnjury.sr orqperty damaae

2,/10/88 -10~

s
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the claim sf one {1).p=rson in one (1) accident or evont and st
Luwws LHAn 11,006,000 a0, against the ciaims of two (2} wr more
persons in one {1} accident or avant, and nict Juns Ll :
$107,000.00 for damage to nronerty

Section 3- Inspection of Policliaes - Assoclation. Copirnr or
all such insurance policies obtained by the Association (or
certificates thereof show1ng the premiums thereon to have bern
paid) shall be retained by the Asscciation and . open for inspe.-
tion by Owners at any reasonable time(s). All such insurance
pollcles shall (i) provide that they shail nct he cancellable py
‘the insurer without first giving ab least ten (10) days’ p"oL

ﬂnotlce in writing to “the” Assoclation, and (ii) contain a waiver

of subrogaticn by the-insurer(s) against the Association, the
Board and Ouwners.

Section 4. Fadera]l NatiSiial Mortgage Aassociation . (FENMAY)
Tgdniramapksr.: . Anvthing. contained. herein to the contrary notwith-
standing the Assuciatisi SHELY Paihtain-such honding .and ‘insux-
ance coverage as may be requlred by FNMA so long as FHMA nolds a
Mortgage uu Or owns any Lot.

Section 5. Other Insurancs: mzausliSsviss. -The. hssoaiation
purckase such other. insurance.as it may deer necessary,
cluding, but not llmlt&d to, plate-giass inesrancs, vorkmanlia..
comoensation, officers’ and directors’ liakility. errors and
omlss;on insurance and blanket policies.of hazard insWifance for

the LS. ' The*foard chall arnmnally determine whether the .amounts

and types of 1nsuranc= it has obtalned provide adequate coverage

for the Assocviation in llght of iniflation; practtce in the area
in which the Plannea unit Developmsnt- Propertiss are located, or
anv other facter which tends to indicate that either additional
insurance pﬁ~1c1es ‘or increased coverage under existing policies
are necessary or desirable to protect the interests of the Asso-~
ciation. If the Board determines that incrsased coverage or .
additional insu-"nc:e is appropriate, it shall obtain the same.

Bection 5. pPremiums and Proceads. Insurance premiums for
any stch blankct insurance coverage obtained by the Association
and any other insurance deemed necessary by the Associaticn 'shall
hé an expense to b= included in. the annual assesswents levied by
the Association. The Association is hereby qranted the a.iaority
to negotiate loss settlements with the appropriate insurance
carriers. Anhy chiee {3)-direclors of ihe Association mzy sign a
1085 cialw, z2n2 auch signatures shall be binding on the Associa-
tion and the Members.

3/10/88 . ~11-
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T e - anmoLE VI

e
S sy

CONDEMNATION Ep e

I tha cvent the Association Property or any portivn “horsof
shall be taken for public purposes by condemnsticn as a result of
any actlon or precceeding in eminent domain, or shall be trans- ST~
terred -in liszu of copdemnation to any authority entitied Lo exer-
. ..cise the power of emipant dowain, thén the avard or consideration
for such taking ox transfer shall be paid Lo and kelong. ta the -
Association.

L ) BRTICLE VI
. MATNTENANCE ‘AHD nm:ﬂce.gfye SPONSTBILITIES ) -
Assnc:ution Haigtggiﬁée. ‘fhe Associztion shall

nalnta\n Tydpcir amd=rentans the. Assoc1at10n Property.

Sogtion 2. Owner Maintenance. uach Owner .shall keep and
-maintain, in. good .repalr and appearance -2ll pnrtions of his Lot
_and 1mpreve.ments theércoi; " including...but not’ limited to, any —
‘Tumoot -emiol! isconthe Lot line ard the residence Locacau ui hiis
- Lot. The Owner or eacit IoT :k;ll”“*“"'~-woadnrmalntaln and care

for the lanuscaprug lccated on his Lot so that the same’ p;==c“__~~~«- S -
2 mnaat and. attractlvg appearance. No Owner sna;;, nowevey, main-

tain-or change any portion.ui his Iot which is covered by a main-

tenance easement in favor of the Association or any other nop— - - o
profit homeowners association without the prier written consent

af the holdeyr of such easemenL.f

- . gection 3. Hand toxy Lngdscanlng. The trhen-current Owmer ...
of each Lot snall, ¥ithin (i} three (3} years atter the initizl ’
conveyance by Declarant of the Lot, or (ii) niféty (56} dayc
2fter construction.of a res;dence thereon, whichever shall first

.. occur, cause all portions of ‘his-front-and-sicde.vards. which are
in view of "any private or public street to be landscaped in - -
accordance with a landscape plan approved by  the -ARC pursuant to
the Masbtex Declarant. rach Owner shall at all times before and
atter any such.installation of landscapinly, cause tis Lot to -
remain free from: weeds, trdsh and-any- other. unsightly ObJECtS.

’ ™ t? - _“t any Owner fails to maintain his Lot or any 1mprove—
ments tnereon inciuding,; buik meh limited to.. the residence,
landavasing and fences, or fails to install landscaping as
requireg hereby, the Associatisn may, but shall not be obllgateu
to,; ‘cause such maintenance and instaliation ud' he accompiished as

e~ hprpxnafter'se‘ LULvuv s

- 8/16/08 R -12- . o
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e e T (a) Upon the finding by tho Buard ot a deficiency
in Such maintarancs or installation, the Roard shall
give nctice of the deficiency toe ihe uhn‘"'“k*ﬂhuchaII. -
. briefly descripe the defirjency and set a date for.a
jtedring -before the Boerd or a committes selected by the
Board for such purpose. The Board may deisdaata its
powers under this Subsection to a duly appuinted
committee of the Association.

{b) Such hearings shall bz held net less than
fifteen {18) nor more.than thirty (30) days from the -
date of said notice.-

{c) Such nearing.shall ke conducted according €o - ———
such reasvhable Tules arid procedures as the RBoard shall
. adopt which. shall provlde the Owner with the vight to
S sew .. ... Dresent oral and written evidence and to confrunt and -~
—_— Tt .Llyaa -pxaming ‘any yaracn:sffarlnu .at such hearing
evideénce adverse to such Owner. If r®z Board or- any- ——
such committee renders a decision o ainst the owner, Lt -
shall.further set a date by which the deficiency is to

be corrected by the Gwiicr. 2X-descigion of suach

=TT s - committee may be appealed to the Board, but a decisium ——
of the Board sR<ll ha £inz) el o

-z e {d If the deflclencv continues to exist after |

the tlme Jlmltatlon meu::& Sy 2 -final decision of the -
Board or any such committee, thes Board or such

committee may ~ause such : ‘gterance or installation to

be accaapiished.

(e) In the .ven: the Board or such comnittee . .
alects ta calss ;ucH maintenance or installation to be e
accomplished, the following shall apply:

(i) The Owner ‘shall have not more than ten
{10) days following the receipt thereby of written
notice 0f such election from the Board or .such
nomnitcee to select a day or days upon which such main-
tenance or instalilation work shall be accomplished;

{11} The date which said Owner selecis shall
pe not less than fifteen (15) days ncr more than forky-
five (4%5) days follow1nq the last day of said ten (10)
day period;

(iii) If said Ownher does not seleczt such day -
i . ‘or-aays within said ten (10) day peried, the Board or
- .. such committee may.select a day ‘or-dayg eon which such
work mAVpe acooap ch shall be not less tuan'"“*~~~~

8/10,/88 ~13-
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twenty-five (25) nor more than [ifty-five (>5) .Jdays
from the iast day of said ten (10) day period; and
(iv) Unilass rhe uwper 2n7d the Board OthﬂTWXbé
ageee, cuch maintenance or installation shai: Lais .
place only during daylight heours un =ny Aay, Honday . ez
through Saturday, excluding holidays. .
(£} If the Associaticn pays ror all or any
portion of such waiutunance or installation, such
amount shall be:specially assessed to the affected
Owner and his - Lot. -

Bectjon 5. Right of Entry, The hAssociaticn, z2fter .
reasonapla notice te the 0wner, shall have the right to enter
upcen any .Lot 1n connection with any maintsnance, repair or
censtruction in the exercise of the powers and duties of the

assceiation. - . -
Section 6. Maintepangs of Sigsatsfanss by owmbsrs: ang -

.- Assccig&ion. .Each Owner shall maintain in a safe and attractiivd
conaitiim any landrcaping betwgen the boundary line of his Lot
and the adjoining private streer paveusnt, notwithstanding thot

‘-~ .. . .such 1andscgp1ng may be within the Association froperty. The s

Association: shail mxintain in a safe and attractive condition the
landscanlnq between the boundary 1ine T oy vral uroperty

T subjact to its jurisdiction and the ad]oxnlng private streec Vet
pavemert.

R ARTICLE VIII
i PRQVTSIONB

Sectiop 1. Residential Pu;gose . No Lot shall be used
except for single family residential dwelling purposes. Anything
contained hersin to the contrary notwithstanding, Declarant shall
have the right to use any Lot for purposes of wmodel homes, sales
offices and related parking purposes until such time as Declarant l
has conveyed all Lots in Phase 1 and each othexr Phase to
purchasers thereof.

. ’ Bgoticn-2. . Ney Buildings. No building of any kind shall be j
moved from any cther place onto any uf said Iots, or from one Lot
tc anckther Lot, without the prior written consent of the Board, —

xcopt for Lempcrary structures used in connection with the ‘
onstruction of a building or imppravemssnt on.such Lot

S ;. shall place and kesp all trash and garbage in covered centainere
- o of-a type and style appraved by the Bcard. - In po event shall
such cuditaineys

Section 3. Trash Containers and Collection. Sach Owner J

8/10/88 -14-
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ing. property excnpt aur1 4y the peciod tEelve "{12} houve hefore
and =1¢ (6) hours after plckup of trash by Clark County or a
rash disposal cewpany. - .- e .

’
Yoo

-
-~
« I
-
<

Bection 4. Boloonies mnd Depks. Na balcony ar deck shall
be higher above the ground than the second-fleovr level, excent
#ith the written approval of the Board. -

Sectiop $. Treea. All trees shall .- trimpmed hy the Owner
. . of the-Lot- uhon which the same are located at the direction of
‘the Board based upon 2 determination by the Board that such trim-
ming is necessary to prevent the obstruction of the view of cther
Lot Owners within the Eststes West. Bafore planting any trees
the propcsed location of such trees shall be approved in writing I—
by._.tte. Board .

Baction_6.. No Antennas. There shall be no DuLbld= tele- -
vision or radxo antennae construcicd,” IReraiilimdlor-maintained-in .
OYr On any Lot Lui any purposl vhateoever withont the nnprovaL.oE .
the Board.

S2ziizne 7 Extaviar Dlstheslines. HNo exterior clothes
.- drrin~ device shall be permitted on any Lot unless screenea rrom Tt
A all views exterior.te the Lot on which the drying yard is located
h by fence, heage or siuubbary; which scresnina. and.the adequacy
- thereof shall be subject to the approval of the- Board.

o Seotion.§. Vehicles, Tents -and ghackg. No tent shack, o

‘trailer, basement, garage or -outbuilding goall.ai. unv time be

used on any Lot as a residence either temporarily oxr parmanently, --- -
nor shall any residence of & temporary character be constructed,
placed or erected on any Lot. No commercial truek, recreatlonal
vehicle, camper, trailer, boat of any kin& or other single or
multx-purnose ‘engine~powered vehicle, other “han a standard
passenger vehicle or non-commercial pickup truck or an approved

golf cart, shall be parked on any Lot except tewporarily and

solely for the purpose of lcading or un‘cadlng unless parked

within the garage .

Bection 9. BSigns. No signs othbr than.one (1) sign not to —
exceed 9 inches in width ner :2 inches-ih length nor 108 inches
in area advert;sxng Lot for sale shail be erfected or displayed
upcn any of ‘Said fots or upen any building.or other structure
thereon without the prior written permissicn oY the Board and all -
signs wust conform with any applicable C]ark County ordinances.

PR S “—pﬂnﬂ+1nn of, ar —

i1 or gas 'shall be operated
appliance or structure be

from which tnere is
upon any Lot, nor shall
placed, oparated or mainta
any trading, manufacturing or repairing husinass.

8/10/85 © ~15~
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Saction 1l. Anima) Restrigtioma. s animals, iivestock or
poultry nf ‘any kand shall be raised, bred or kept op any Lot
except that dogs, cats or cther.conventional nousehold pets may
be kepi on the tots, proevided chat they ars not ‘kept, bred or
maintained for any commercial pUrpose or in unreasonable nuiEba re
Notwithstanding iie foreg01ng, ne animals or fowl May be Xept omn.
the Lot> which result in ap annoyance or are obnoxious to resi-
dents in the vicinity. HNo animals shall be allowed within the
Association Property except pursuant to rules promulgated by the
Board In 2ny event, any Lot Owner shall be absolutely liable to : ——
each and all vther Owners;--theirn Families, guests and invitees
and the association for any and all damage to property caused by
any pets brought ox kept upon the Lots or the Aqsocxatlon Frog-
-erty by any. Lot Qwner or by uembors of his family, guests,
invitaes. aox tenants, . .

Bection 12. HG Cemmercial Activity. CNo -commercial activity
shall be permitted on any Leot. ‘ N

8sction 13. ggisanges. N¥o noxious or offensive activity T ——

siiall he.carxied. on,_Ln or upan any Lot or the Association Prop-

erty, nor shall anything Le Zone therein: which may ke or becone

an unreasohable annoyance or a nuisance to 2Ry uuu:::Ovnar~_H;Lh~ =

vat limiting the generality of the foregoing provisions, no. loud o -~

noises or noxious odors, .no exterior speakers, horns, whistles,

bells or other sound devices {other than security devices used >
.- exclusively for security purposes), noisy or smokey vehicles,

large puwer gsginment or large power tools, unlicensed off-road

motor vehicles oz itams wnich msy unreasonably interfere with

televizion or radio reception of any Owner in the Flanned Unit

Development Properties, shall be located, used or placed on any —

pertion of any Lot or exposed to the view of othexr Owners without

the prior written approval of tha Board. The Board shall have

‘the right to determipe in accerdance with the Bylaws if any

noise, odor, interference or act1v1ty producing such noise, odor

or interference constitutes a nuisance.

gaction 14. Draipsge. Each Lot Owner shall permit free l
access by Owners of adjacent or adjolnlng Lots Lo slopes or -

drrinageways located on his Lot whan such access is necessary for
thp maintenance of permanent stabilization on said slopes, or of j

— Liic drasaage facilities to protect property other than the iot on
which tne slcpe ¢r dralinageway.is located. nauh Owner shall
—_—— . maintain the established dralnage of his Lot: - .
e adintd whae s = l

No owner of a LotT suaii-In-any-way interfere with the
- ———— esuabllsbed drainage pattern over his Lot from adjoining or otme: <
= {uia, and a2ach Owne:y w111 make adequate provisions for proper — l
drainage in tF= event ii iz neressary '@ da sp, For the purpose
hereof, *established” drainage is detined as the drainage which

' =. l
8/10/65 -16~
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‘occurred at the tims the overa;l grading of szid Lots was .
pleted By Deula;auh. S e e

§;ct;og 158, La; ﬂa;gt-nlgnn. Each lLot Owner will Xeep, R
maintaiin, watsr, plant and replant all slope banks ahd uther
ndscaped areas located on such UOwiar’o Lot 0 as to prevent
TR ercsion.and to create and maintain an atiractive appearance. NO -
structure, - pLantlnq or other meaterial shall be placed or
permitted te remain or other azctivities undertaken on any of said
slope banks:-or -other pu:tlon of any Lot which may damage or . —
intorfere with Pscabllsha siopé ratibs, create ‘zrosiecn orx
411d1ng problems or ‘which.may change the direction -of flow.of
drainzge channels or, obstruct or rctard-the flow of water through
drainage’ channels. . The Beard shall be the sole judge in-deter-
SV reih nonconnld Ande with the, prov151ons of: this Sectlon, and each
individual Lot Owner shall prumpu;l pCTE o
directives issued by the Bouid fov compliance w lth the prov15;ons
- - of this Section.

. saction 16. Interprstation of Reatrictions. All questions
or -nterpretat:ons vy uonstuctions .of any of the terms or condi-

tions contained in this Article shail be resolvad Ly +he Board,
and its decision shall be final, binding and conclusive on aii of
the parties affected. Any approval of the Board shall not —_
obviate any ARC approval reguired by the Master Declaration.
L Section 17.. Leasing of Lots. Each Owner shall have the
‘Fight to leasc his Tot, provided that ali such leases must be in
writing and shall provide thac the lease is subject in all
respects to the pruvisions of this Declaration and the Master
Declaratlcr, and that any failure of the lessee to comply wikth
- the prov1szons of each such document shall constitute a default
undar the -lease. A lessee shall have no obligation to the Asso
ciation.to pay assessments imposed by the Association. FWo Owner
= may lease his Lot or improvements thereon for hotel, motel or
T transient purposes. Any lease which is either for a period of
less than thirty (JU) days or. pursuant it which the lessor
provides any services normally associated w1th a hotel shall be
deemed to be for transient or hotel purpOSes.

. AREICLE L

\H
0
3
H
™

[ . . DroEma . Ao, wnn
- Skimrroiae s prntiliy

Sectjon 1. paymEsnts 0i Taxas or Premjums by Mortgagesas.
tlortgagees may, joilntly or severally, pay taxes or other charges
—. Which are in default and which may or have become a charge
against the asscciation Drnp=rtv unléss’ such taxes o. .harges
are separately assessed against the Owners, in which case, the
vighis of Mortgagees shall be governed by the provisions of their

—_— Mortgagees. Mortgagees may, jointly or severally, also pay over-
8/1vu/88 : -1~
.
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due premiums on cashalty insurance polici&s, .~ securée a new
casuaity insuruice pelicies, or mecure a new ue.uaity insurance

- coverage con the lapse of a policy for-the Asspciatiaon. froperty,
“and Mortqagees makinq such payments shall ve oweo .immediate roin- -

bursement thereof from.tiie Asséciation. €ntitle :nt to suen . . -
reimbursement shall. be reflected . an agreement in faver of any

Moytgagee whe raguests the same to be executed by the Associa~

tion. : B —_

Section 2. Hortgagee Curim . _sfault.. A Mortgagee who
acquires title by judicial foreclosure, deed in lieu of fora~
closure or trustee’s sale shall mot be UULTgnu:d O cure any
breach of the prov131cns of this Declaration which is noncurable
or of a type which is not vractical or feasible to cure. The
determination of the.Board made ‘in good faith.as to whether a

breach is noncurable or'nect- feagibla to cure shall be final and TR
ool Maxk:, n:n’.:u:x:

[P P
uJ.uu..a.n\- WP Ghal A e T —————

cection 3. Approval of Pirgt Mortaoagess, . Unlsss.ai lzast -
sixty-seven percent {67%) £ tha first Hortgaqeea (basad on one
vote for each first Mortgage owned) have given thizi+ erior
written approval, the Association shall not be antitled to:

(a) By act or omission, ssek to abandon, parti-

tion, subdivide, encumber, sell or transfer the Associ-
ation Property or this Declaration. The granting of

edzemerits for public utilities or for other public : :
purpobcs':hall .not be deemed a transfer within the
mﬁanlng of this Subsection.- The adjustmsnt of boun- -
daries:hetwaen the. Assoniation Property and one or. more
iots shall also not be deemed a transfer within the
meaning .of this Subsection, provided that such adijust-
ment does not impede acvsss-or utilitjes to any Lot,
Any restoration or repair of the Association Property
after partial. eoademnation or damage ‘due ¢ an insur-
able event, shall be performed substantially in accor-
dance with this Declaration and original plans and
specifications. unless other action is' approved by
Elinible Mortoage Helders, Insurevs or Guarantors which
have at least fifty-one percant (51%) of the vuies uf
Lots subject to Eligible Mortgage H-ldsrq Insurers or
Guarantors. :

. (b}, Change ‘tne method of detcrmining
Lions, &éssesImeEnts, dues or other char rgs
levied against an Owner. !

!J}

{(c) By act or umiscion, rhange, waive or abandon
any scheme of regqulatisns, or enforcewent thereof,
pertaining to the a~-ritectural design or exterior
appearance of resig.. ¢ tho sxterior maintenance .of

8/31.0/88 18-
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resjdences, the waintenance of the Association yro,cr
T WHATKS T oT Teomoh T fehHCes and dUiveways; wT -the upkesp-o
_ lawns and plantings in the project.

(d} Fail to maintain fire and extended coverage.
irnsurance -on the iseociation Property on a currant
replacement cost basiz in an amount rot less than one
hundred percent (100%) of the insurakle value (based on
current replacement cost).

{e) Use hazard insurance proceeds for losses to
any portion of the Association Property for other than
the repair, replacement or reconstruction of. such
Association Property..--

8sction 4. Termination of Profesaional #anagement. When
professional management has been previously required by any
e Ellglbl& Mortgage Holder, Insurer. or Guarantor, whether such

entity bECawe an Sli""""" RortaagdsHolder -Fnourer e uarantgy -

E RO 2A =0T

ar Tthat tinga or 'nrar. any GEL.).SJOD L0 Eh‘:dul..\.:-u :.tu.u‘xunnc:q'cmn::u_

by the Association shall require the prior.consent of at least

sixty-seven percent (67%) of the voting power of the Association,

- ‘Tnd thoenpprowsl af RMigible Kolders. Insurers or Guaranters of
Mortgages on Lots which have at least flffy—one pércent \315) or T T
the votes of Lots subject to Eligible Mortgage Holders, Insurers
or Guarantors. o

Sectiop 5. Notice to Eligible Mortgagees. Upon written
request to the Association-identifying the name and address of
the Eligible Mortgage Holder, Insurer or Guarantor and the Lot
number or adqress, any Eliglble Mortgawa Holdcr, Insurer or Guar-
antor will pe entitied to timely writtenm nutice of:

(a) Any condemnation loss or any casualty loss
which atffects -a material portion.of the.project -or any
Lot on which there-is a loan held, insured or guaran-
teed by such Eligible Mortgage Holder, Insurer or Suar-
antor; actice Ifrom Bhe hsgocliaticn shall pertain: to the
Lots only. - '

(b} Any deli inguency- in the paymént of Association
assessments or charges owed by an Owner subject to a
loan helq, insured or guaranfeed by such Ellglble Mort-
e g.gage Hcl“*r, rantoxr wnluh Temaina-uncurad

F'";i P

(c) Any lapse, cancellation or material madifica~
tion of any insurance policy or fideli¢y pond main-
tained by Association.

8,/10/388 -19~
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P WM PR

(1) Any proposed action which. would reguire the
- consent. of a gpecified percentage of Eligiple Mortgaye .
. #nlers, Inaurers or Gharaftars as spacified akbove.. . ...

Tho

PR e -

section 6. Doguments to b2 available to Molcgajpgs
____hsscciation shall pake availabie to Owners and Mortgagees, and
hwolders, insurers Or guarantors of any Ffirst HMertgage, current.
cepies of the Declaration, Bylaws, oth&t rules concernina the
prcject and its books, records and financial statements. Ly UHL S
- able” means avaiiable tor inspection, upuii regquest; during wornal —
business- hours or undar other reasonable circumstances. The I
holders of fifty~one percent (51%} or more of first Mortgages
shall be entitled to have an audited statement for the immedi-
ately. preceding fiscal year prepared at their expense if one is
not otherwise available. Any such financial statement so
requested shall be furnished within a reasonable time .following
such request. ' s

4

-"t—rtﬁagg¢sgggt-btibngx.jBr.ggggL;Q~breach,by an

s :nvcnéi?é;"Fﬁﬁdiffoﬁﬁ'ﬁﬁu'réstricticns4~—4-;-43-—0-. ERRRL
n shall not affect, impaix, derieat or render s
jnvalid the lien, charges OT encambrance of any first Mortgage
made for valus which may then exist on any Lot; provided,
nowever, 'iitwi in the avant nf .a foreclosure of any such first
Mortgage, or if the holder of the nole securad by such Tirsi
¥ortaage acguires titie te.a Lot in any manng:;whatsoeyen,in
satisfaction of the indebtédness, then the pirchaser at the rore-
closure sale or note holder acquiring title in lieu thereof
shall, upon acquiring title, become subject:to each and all of
the covenants, conditions and restrictions. centained hereirn, but

y :

free from the effects ol any }-reach occurring prior thereto.

gection 8. Confljcts. In, the event of any ¢
any of the provisions of this articie and any of the x

provisions of this Declaration, the provisions of this Article
shall control. - -
BRTICLE X

ENFORCEMENT .

gaction 1... Enfercement entitiea. The Association,
declarant or any oOwner shall. have the right to enforce, by any
proceeding at.law or in equity, all reslrictioes, conditions,
covenants, reservaticns., liens and charges now or hereafter
e . impeeed by thisNed aratigf,. ..In ‘addition, the Master- Association —
T may enforsoae any provisions herein wilich ©
association approvais.

-nw- Maarver

Ssoticn: 2. No. Falver: Failure by the assaciation, Master
Association, Declarant or any owner to enforce any provision of -——

— 8/10/88 ~20~
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Lo +his Declaration shall in no event he deemed a wai.ol DY the Cle- e
rignt to du sy whe.onfTorl T e T I, o

Bectiocn -3.. Mortaages Protectaon. & bircach of anv of the

‘---- .. cayenants, condltlons, rastrictions or other prodlflons of this Pt e
: Pevlaration. shall not affewt or impair .the lien or charge: of any
bona fide dortgage made i1 gocd faith and for valuc on any lot:
provided, however, that any subsaquent owner of the Lot shall be
bound by the prov1slonq af this Deciaration,; shether.such Gwnar's
title was acquired by foreclosure or by a trustee’s salc or - o
otherwise.

ARTIGLE XJ .

GENE OVISIONS
Bection 1. Beverability. Snouid any provision in this
el Declaration be void or become invalid or urenforceable in law or
s e o nnulhv oy < v court ordev, the. remalnlng
provic ions L be and remain In_BUilTEGECe and. EffaEtL - —
Bectjon 2. Amendment. Except as may otherwise be stated in
this Dzclaraticn,. this Declaration may be amended at any time and
- - cotiomrtiee. to tiné by an iastrument in writing 51.:,..c'q by mewbers -
. of the Association bepxeuuiy'uh;b-'""*~~*H=+ Assoclatlon members
entitled to exercise sixity-cix and two-thirds percent (686~2/3%; W =
or more of the voting power of each class of mesbers of iLiwe
Association have approved:- the amendment. An amendment shall
become effective upon the recording thereof with the Office of
the County Recorder of Clark County, Nevada. Anything, contained
s herein_ to the contrary nntwlthstandlng, no material amendment may
be mude to thil: Declaratisnswithout-the. “VIDImWIltten gonsent of
Eligikle Mortgage holders whose ‘Mortgages encusibes, Llft"mnna. o e
rercent (51%) or more of the Lots (based upon ons (1\ vote foxr
each such Mortgage)., #Haieiial a2mendment” shall mean, for T
" » purpcses of this Section 2, any amendment to provisions-of this
- Daclaration governing any of the follo"‘ng suhieots:

(a) The fundamental purpose for which the project
was created (such as a change from resigential use to a
gdifferent use).

(b) Assessments, assesspent liens and subordina- -
T tion thereof,
) ':'"vj“' ERSTY m3
replacement of the associat

intenance, repair and

i
on Proparty. :

Cie: range and fldellty
r—— honds. : e e .
8/10/386 -21~
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{fj Reconstruction.
destrection.

n the event of Jdamaye uvi’ N

;_.". .. {g) Rights tc use the. Association Prupertf:
{(h} Annexation. . .
{1) Vvokting. ’ -
1 Boundaries of any Lot.
(k) Leasing of Lots.,

= e . . (1) Imposition of any right of _irst refusal. or
- e q1m1Lar restriction: on-the vight:of an 2uner to sell, .- . .
transfer or cotherwise comvey ais Ial. o« 0 -~ .o Tl -
(m) Any provision whicii, by its terms, is speci-
fically for the benefit of first Mortqagees, or speci-
€211y roanfoers vidhbks on first Morisagees. |

An Eligible Mortyage Holder whs' recs=ives a written -
request to approve amendments (ihcludiny additions) who does not o
deliver or mail to the requesting party 2 negative response

w1tn1n‘~h1rty (30) days, shall be deemed to have approved such - N
amaat; .

Notwithstaudliiy anything herein.stated.to. the contrary,
none of the following Sectiocnz hereaf may be amended vithout
Declarant’s prior written consent: Section 4, Section 5 or

.. Section 3 of this Article j.

Section 3, e 3 ctio Each and.all.af these
covenants, conditions and restrlctlons sha;] terminate on
— Decembher 11, 2080, after. which date they shall automatically
be extendcd_foruguqce sive, ner1nﬂs of ten (10} vyears unlass -
the Owners have executed and recorded. at any time within six (8)
months. prior to December 31, 2080, or within six (6) months prior =
—_— to the end of any such ten (i0) year peviod, in the manne
. reduired for a, conveyance of feal property, a wrxtlng in which it -

beccmu:; ?1,'#93u,
ceriod.

sacn;og 4. ppnaxation of Totsg.

hi

(a) " Phase 1 is’%ﬁﬂ'*iESt
e multi~phase staged development
Recitais of this veclaration, Nothing contained

8/10/88 -22-
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R

herein, however, shall require Deslaran
the future vpases uvi L

po —nnd Auvarall

;e e (D) I, within-Tive (2) yeais ol Lha
. conveyance cf a
retail purchaser thereof; slar
zdditional lands within the ..
Planned Unit Development properti
lands or any portion tnercof may
this Deciaration and added to and included
jurisdiction of the Asscciation
without the assent of wmembers o

™~

Lot

should

es,

Lot by Declarant within Fhase 1 to

TR e

t o vbwplote
proiact.

B af

.

develop

stratns Viest portion of the
such additional
be made subject tc

within the

by action of Declarant
f the Association,

Said

annexation may be acconmplisned by the recording of a

peclaration of Annexation or
separata Declaration of
owniers of Lots tharsin
tion. Subsequent:Phases o
wmgnnanad-and -made subieat b

thin-the

Restrictions which

nrthia Declarxatl
=urisdiction’ of-

T to ahd Incinapd wi
tion by Decl
Association,

PRy

five (5) vears aiter close of

eale of a Lot from Declarant to a retail purchaser
+he obiiyation-of
and .the right
voting rights in the Associ-
e until the first day of the
£ the first sale of a Lot by

within the .last Phase to be' annexed.
Lot Syners.to pay dues_to the Asscci
of &ich Owners to exercise
ation shall not commenc
month following close ©

peclarant to that particular Owner.

ation

section 5.
may, during the

nexatio
time pexiods for annex
transfer to the Association additional
the Association shall accept title and
and” repair the sam=. X
gection 6. No e ent e
above may be amended withcut Dec

ither Section:

scti 7. Annaxption by owners.
sions of Sections 4 and 5 above, additiona
to the jurisdiction of the Association zad this
the vote or written consent of two-thirds (2/3)
power of sach class of members O

_. Section.B.  Litigstie
ahAall Co nE.’]CQ Ll’:ir_}ar.l_‘u'ﬁ"t
tions or restrictions herein contained; the prev.
such litigation shall be entitied to costs of su
attorney’s.fees as the court may adjudge reasona
The “prevaiiing pasly” shalt ho the patty in whe
judgment is entered.

8/10/88

-2

o
Al s

arant, without the assent of memkers of Liwe

to Association Property.
aticn of additional Phases,
Association Property and

the obligation to maintain

by the recording of a

requires

to be members of the Assccia~
f the Estates West m

ay be so

el o dadoned
- o

the "Associa~-

escrow ror

Declarant

=

4 por Sectien

larant’s prior written consent.

in addition to the provi-
1 land may be annexed

Declaration upon
of the voting

f the Association.

ailing wparty
it and such

ble and proper.
se favar a final
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Section 9. [Declarsnt Exemption.

Declarant is undertaking

the work of construction of rasidential dwellings and incidental
lmprovements upan the. praperty dascribed in Recital F of this
Declaration. The completion of that work, and the sale, rental
and other disposal of the dwellings is essential to the estab-

lishment and welfare of the project as a residential community,
‘In order that sald woyk may be completed and .the lots be estab-

lisned as a fully occupled residential community as rapidly as
possible, nothing in this Declaration shall be understood or

construed to:

{a), Prevant .Declarant, its contractors or subcon-

neuessa’r? or aavisable in peonnmectizn with the_ comple---.

tion of said work; or

PRTY

tracto s from doing on the Lots whataver is reasonably

{r} TPrevent Peclaramt or ivs representatives from

erecting, constructing end maintaining on any ot such
structures as may be reasonable and necessary for the
conduct of its business of completing said work and
establishing the Lots as a residential community and
disposing of the same by sale, lease or octherwise: oxr

{¢} VUvrevent Declarant from .cenducting on any Lot

its business of completing said work, and of establish- -

ing a plan of disposing of the Lots by sale, lease or

otherwise; or

(d) Prevent.Declarant from mezintaining such sign
or signs. ilads. .ocles, bamners).pirkingr-advertise—-—- . ..

ments and other facilities attendant to sales, leesing =

and other marketing activities on any of the lLots as
may be necessary for the sale, lease or disposition

thereof.

B

IN WITNESE WHEREOF. the undersigned, be;.ng Daclarant and the
this-

legal owner herein, has executed
first hereinabove written,

A

e ——— __-.,.::.":‘J.'. o . . o . SPBI'IS ALED

+

,.

E
]
“l
!

b3
-,...

By

') 63

=the dav and year -

“GCIATES, a Nevada .
3

1'-':\

W XAV

fp=rige=— .

BY ()%M /W/i/‘%

JAames

B/iu/88 -24-

CLARK,NV
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STATE OF NEVADA
COUNTY OF CLARK

. .On .this_/.. 7.

phlic in and_ioc
[ nged A goce . and o
¥€rsona.. Ly known to me

=il

)
)

dav of Angust, 1988, before me,. a- Rotary

skate. persgnally app%ed

IR

- A
{or provedto me on the -bhasis of satis—

‘factory -evidence) .to be the partners of SPARISH TRAIL ASSOCL-
ATES, the limited partnership that executed _the within instru-
ment, and acknowledged to me. that such partnatship-executed

the ‘same froé&iy L voluntwrily ana For -the uses .and purposes’ -~

therein mentioned-

WITNESS wmy hand and ofticial seal. -

Suly 26, %

R ) s

t -
Hptyey Pabhiz-Siata Qf Neurda oy o ~
Couty orCLARK ) i - % Lo
JUUIETTE R HAMES 1 Natary Public in and Eor said
iy Apoinaiia SsE 4 County and.State. ~=
-t

Lo o o s ot o« o o S D et Wk

il
R
!

CLARK,NV
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Branch :FLV, User :KABU Comment: Station Id :NSYN

%

SUBORDI ES 10N AGREEHENT

F1RET INTERSTATE BANK OF NEVADA, N.A., being the bencficlacy

inder that certain deed of btruSt dated Uecember 17, 1986 and
recorded January 26, 1387, in Book B70125 as Documeni MHo. L0383 -
of Official Records of Clark Couniy, Nevada, hereby declares that

"7 v ~the lien.and charge of said deoed of rrust is and shall be subor-
dinate and inferior to the Declaration Of Restrictions referred
to in the Declaration of Bnnexation to which this Subordination
Agreement 1s attached and to the Declaration of Annexation.

T FIRST INTERETATE NANK OF NEVADA, N.A.-

AN
B /)% [ =
Y o \..\_}_.__/q":;
!)(‘_‘-’hl) el Min

n

- STATE QF NEVADA )
s, ) u8S.
B COUNTY OF CLARK )
On this l'-’ day of August, 1388, bcfere me, a Sotary
Puh].).c in and for said state, personally appeared __\_i,m,« Cwtbyy
;*“‘cj_,-.\ﬁg,r-d, ¢y personally known to me (or pr:oved tc me
on the’basis of sat,lstactozy evidence) tc bo the ...\

President, and Vi by Y re i, . personally known

to me (or proved.tc me on Lhe basis of satistactory evidance) .te
be the Vo b raiden o ol o of FIRST INTER~-
TATE BANK OF HEVADA R,A., thé corpgration that executed the
within instrument, known to me to be .the persons who executed the
. . within instrument on behalf of the corporatlon therem l'ldl.\h:d, and
N al_knodl.cagsu 3
instrument pur:-.u.a: t
directors. 8 .

n.or A, 'PSDJUCIOD ot its- buacd.af - .

WITHESS my hand and official seal.
1

-— A NOTARY PUBLIC Lo ] )
GREEE:, 57VIF OF NIYADA b A ke
% '. S County of Clark Notary Public in and fcr said

JACKIE 5. HOUCHIN County and State.
Ny Agauintmens Lipires vk prigl] ‘
;’:_:,
-~ -
CLARK, NV Page 30 of 33 Printed on 2/3/2015 1:31:58 PM
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- : : SURORDTRATION ACREEKENT T

JGSEPR BLASCO, Trustee under Trust Agreement dated March i,
1974, b~ing lhe bencficiary under that certain deed of trust
dated September 7. 1983 and recorded Septemher 12, 1983 as
Flle/?aqe No. 1761633, in Book 1802 of Uificial Records of Clark
County, Revada, her=by declares that the licn -and chacge of said Mians
dead of trust is and shall be subordinate and inferior to the
Declaration of Restrictions referred to in the Declaration of
Annexation to which this Subordination Agreement is attached and
to the Déclaration of Annexation.

t oL R

)’ﬁ” 24 -&!ﬂ/m

AQSE“H,RLnSCO Trustee under Trust
Agreement dated Harch 1i, 147 =-.

STATE OF NEVADA } a
) ss.
TOUNTY OF CLARK ) .
On this / "/  day of august, 1988, before me,a Notary Public

in and for said state, personally appeared JOSEPH BLASCO, psrscon-
ally known to me {or proved Lo me on the basis of satisfactory

evidence} to be the Trustee under Trust Agreement duied Morch 11. .
1974, the Trust that executed the within instrument, and acknow- -

ledged to me that such Trust executed the same.

WITNESS my hand and official seal.
1
b éj‘“ﬂﬁﬁﬁklw e

Notaly Publlc in and for said - -
County and State.

e i — -
CLARK,NV Page 31 of 33 3
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PESCRIPTION:
" Silusic zz iik County =f Clerl, Srite of Nevada. described =s follows:
T PARCEL ' )
The Worth ¥adf (% 172) 68 Seciion-27, Tavmzhip 21 South, Rauge 60 Fast,
H.D.B.&M. )

PXCEPTIRG the North Zifty (50 feet.

FURTHER EXCEPTING THEREFROM the Fast gixcy fzer (60.00'), and Lhe South
forty feet (40.00') of the North Half (N 1/2) of Section 27, Toumship_2i
Sourh, Range 60 Eamt, M.D.X., Nevads; together wirh a spandrel araa in —
the Northeast norrer thareof, being the Southwest cornex of the intersection
of Tropicena Boulevard ond Rainbow Bouleiard, bounded as follows: On the
Korth-by the Scuch line of the North fifry feet {50.00') thereof; on the

T Eazr by the.West -line of the East: sixty fe2t {40, 90') theresf; and on the

Southuest by whe ars of = {urve-cencove -Southuestarly, baving a radius of

Zifcy-four feet (S-’..“ﬁ'x and being tapgent to the Scuth Yine of sald Nerth

fiFfty feet (50.00') and tangent £o the West line of said Eést siscy.fear,

(60.00'); 8iso together with a apandrel ares in the Southeast corner thereof,

beling the Northwest corner of the intersection of Buciends Aveou2 and

Rainbow Boulevard, dounded as follows: On the East by the West lime of
] the East sixty feet (60.00') chereof; on the South by the North line of
- - the South forry faet {40.00') thereof; and on the Korthwest by the arc -
of & curve coudave Nerthuesterly, haviog a radius of twenty-five feet
25.00') mad being tangent to the West lime of ihe Zast sixty feat
(60 00') and tangent to the Morth lice of the South forvy fsot (40.00") -

!

ANT FUXRTHER EXCEPTING THEREFRON the following described pl.rcl:l

COMMERCING &t the-Xorthess: corner of the Northwest Quarter (NW 1/4) of
said Section 27;
THENCE 00°45'59" East, slong the Esst line thereof, 25.00.faet to the
TRUE POINT OF BEGINNING;
THENCE departing s2id Eas: line Sounth B9°30'31" West, 68.73 fiet;
THENCE tangeut o the last-named bearing cuiving to the left azlong a
curve being concave Sour.he:ly snd havipg a radius of 1000.00 feer through
a ceotral angle of 05°42'38" an.urc length of .99.67 feet; =
TRERCE south 823°47°53Y West, 151.50 Feer;
"THEWCE tangent o the iast-named bearing curvipng tc the right along a
curve being concave Noer_rly and imving-s redivs of 1000.00 feet through
—_— T & centysl angle of 05°02'38" an &re length of 29.67 feor; -
THENCE Forth "9“" 31" fast, aiong & 1lne being parasiiel with and 50,00
fzor Soath (mensured ef r:gm angles).ftom the North 1iue of the Worthesst
Quarter (RE 1/4) of tne 3 : rrer (KW 17/4) of saia Se;tian 27, =
istance of 41B.60 feer; o
l.Hx:hCE torch 00457 56" Yest, 25.00 feet tec the TRUE "DIH‘I‘ 0}‘ BEGINNING. e .

PARCEL II: - .

The West Balf (W 1/2) of the Northwest Quarizr (MW 1/4) of Secriom 26,
Township 21 South, Range bU East, M.D.B.8M.

EXCEPTING the North Fifry (50) feet and il Wost Sivty {60) feet thereof. - .

DERCFL It

T The Souti; Half (S 1/2) of che North Half (N 1/2Z) oi Seciisn 22, Towmship
21 Soutrh, Range £0 Essc, M.D.B.&M.

S —————
CLARK,NV Page 32 of 33 m PM
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C TMoEPTIRG

© On the West

- s8N

+he Bouth Forty~ (4l Egatz together with a spamdrel’ N
rheran., being the Fortheast cormer of the - —
jnieTsRonavEd ~f Haciendg Avenue and TUIATGED 1 1¥ws Toaretnd a2z forlous:
by the East line oi vine ¥ S efry feet (50,00') rherseii’sw

1 rhe Hatth iine of th gouth forcy feset (%L.uu) Lheaezfs

t hy the arc Gi % el annrave )iorthei::arly, having
a radius of iwanty-five feet (25.00% and bheing tangen: Vami 22DT
cf the West f{fry feev 50.00%) apd_tangeni &5 rhe porth line i the
South forty I€e€r 20,001, o

.
THEREFRGH
arsa iu ©° Sonfhuesi LHILITY

Wl >
Ao

hie S6uin
and ou The waitheast

1o LT

E e

PARCEL w:

of Sectien 28, Towunship

1/2) of the worch Ralf (R 1/2)
. D.B.5M.

The North ralt (H
21 South, Faunge 60 East,

EXCEPTI'HG THEREFRCY ?.he-lbr:h_lfifty (50) fect and the West Fifry (3G)

feet) rogether with & lplndrel ares in-the ot cpmer.t.hgxeof. )

gouthesst corner.of the jatersectlon of- Tropicans Boulevard C e e
pounded ss Fulloss om the Norch by the Sputh iine

fect (50.00") rhereof; on the West by ih& 225t 1ine i
‘af_the vest- fifry feet (50,00%) thereof; and o0 the Southesst by the 8T€ .
3 e Southeasterlys baving a. xadiuz of

being The

£ 1fry-four feet

tangent T ¢ ¥durh oo of sajd Forth €ifry feel
faso ';?-n:aa').

of = tuIVve onERYS
£54,00") and being i
{50.€0") and tangent €O the East line of snid West 1ircy

R v

BEQUESE Ui
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Branch :FLV,User :CON2 Comment: Station 1d :TLIA

- Inst#: 201108040002324
Fees: $14.00
N/C Fee: $0.00
08/04/2011 09:30:68 AM

Assessor Parce] Number: 163-28-614-007 Receipt #: 868826
File Number: R74507 Requestor:
. NORTH AMERICAN TITLE COMPAN
Accommodation Recorded By: CDE Pge: 1
DEBBIE CONWAY
CLARK GOUNTY REGORDER

i+

LIEN FOR DELINQUENT ASSESSMENTS

Red Rock Finuncial Services is a debt cellector and is attempting to collect a debt. Any information
obtained will be used for that purpose.

NOTICE IS HEREBY GIVEN: Red Rack Financial Services, a division of RM1 Management LLC,
officially nssigned ss agent by the Spanish Trail Master Association, herein also called the Association, in
accordence with Nevadn Revised Statues 116 and outlined in the Associstion Covenants, Conditions, and
Restrictions, herein also cnlled CC&R's, recorded on 03/07/1984, in Book Number 1885, as Instument
Number 1844877 and including any and all Aniendments and Annexations et. seq., of Official Records ol
Clark County, Nevada, which have been supplied to and agreed upon by said owner.

Said Association imposes o Lien for Delinquent Assessments on the commonly known property:
34 Innisbrook Ave, Las Vegns, NV 89113
ESTATES AT SPANISI TRAIL #5 PLAT BOOK 40 PAGE 6 LOT 13 BLOCK 1, in the County of
Clark
Current Owner(s) of Record: i
TIMPA TRUST U/T/D MARCH 3, 1999 (FRANK ANTHONY TIMPA AND MADELAINE
TIMPA, TRUSTEES AND ANY SUCCESSOR TRUSTEE AS PROVIDED THEREIN)
The amount owing os of the date of preparation of this lien is **85,543.92.
This amount includes assessments, lote {ees, interess, fines/violations and collection fees and costs.
** The said amount may increase or decrease as assessments, late fees, interest, fines/violations, collection fees,
cosis or parti Taymcnts are applied to lhc nt.

Dated: July 28; 2011

//V\ﬂ’ /f

Prcpnrc@}«y Anna Romero, Red Rox?k Financial Services, on behall of Spanish Troil Master Association

STATE OF NEVADA )

COUNTY OF CLARK )

On July 28, 2011, before me, personally appeared Anna Romero, personally known to me (or proved to me on
the basis of satisfuectory evidence) to be the person whose name is subscribed to the within instrument gnd
acknowledged 10 me that they excculed the same in their authorized capacity, and that by their signature on the
instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

d sfTicial senl. 1

VomsYEn

Wﬁcn’ﬂccordcd Mail To: Red Rock Financial Servicés
7251 Amigo Street, Suite 100
Las Vegos, Nevada 89119
702-932-6887

OMPSON |
JULIA THsm- e

b
\ Nu‘un'r:“ 79321

4,2012 k

Jay oppt. E%p: Sopt. 4

CLARK,NV Page I of ] Printed on 2/2/20135 3:47:27 PM
Document: LN HOA 2011.0804,2324
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Branch :FLV,User :CON2 Comment: Station Id :TLIA

tnst #: 201112060001108

Feca: $17.00

N/G Fee: 50.00
Assessor Parcel Number: 163-28-614-007 12/06/2011 03:17.:00 AN
File Number: R74507 Receipt #: 928591
Property Address: 34 Innisbrock Ave Requestor:

’ Las Vegas, NV 89113 NORTH AMERICAN TITLE COMPAN
Title Order Numberr R SUD | . Recorded By: SOL Pge:1
” DEBBIE CONWAY
CLARK COUNTY RECORDER

NOTICE OF DEFAULT AND ELECTION TO SELL PURSUANT TO THE
LIEN FOR DELINQUENT ASSESSMENTS
¢ IMPORTANT NOTICE ¢

Red Rock Financial Services is a debt collector and is attempting to collect o debt. Any infornation obtained
will be used for that purpose.

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN
THIS NOTICE, YOU COULP LOSE YOUR HOME, EVEN IF THE

AMOUNT IS IN DISPUTE!

NOTICE IS HEREBY GIVEN: Red Rack Financial Services officinlly assigned as agent by the Spanish Trail
Master Association, under the Lien for Delinquent Assessments, recorded on 08/04/2011, in Book Number
20110804, ns Instrument Number 0002324, reflecting TIMPA TRUST U/T/D MARCH 3, 1999 (FRANK
ANTHONY TIMPA AND MADELAINE TIMPA, TRUSTEES AND ANY SUCCESSOR TRUSTEE AS
PROVIDED THEREIN) cs the owner(s) of rccord on said lien, land legally described as ESTATES AT
SPANISH TRAIL #5 PLAT BOOK 40 PAGE 6 LOT 13 BLOCK 1, of the Official Records in the Ofice of the
Recorder of Clark County, Nevada, makes known the obligation under the Covenants, Conditions and
Restrictions recorded 03/07/1984, in Book Number 1885, as Instrument Number 1844877, has been breached.
As of 07/01/2010 forward, all assessments, whether monthly or otherwise, late fecs, intcrest, Associntion
charges, legal fees and collection fees and costs, less any credits, have gane unpaid.

Above stated, the Association has equipped Red Rock Financial Services with verification of the obligation
accarding to the Covenants, Conditions and Reslriction in addition lo documents proving the debt, thercfare
deciaring any and all amounts secured as well as due and payable, electing the property to be sold 1o satisfy the
obligation. In accordance with Nevada Revised Statutes 116, no sale date may be set unti} the nincty-first (91)
day after the recorded date or the mailing date of the Notice of Default and Election to Seli. As of November 29,
2011, the amount owed is § B,312.52. This amount will continue 1o increase until paid in firll.

,) Dated: November 29, 2011

ungel Watson, Red Rock Financial Services, on behalf of Spanish Trail Master Association
STATE OF NEVADA )
COUNTY OF CLARK ) \

On November 29, 2011, before me, personally appeared Eungel Watson, personally known to mc (or proved 1o
me on the basis of satis{actory evidence) 1o be the person whose name is subscribed to the within instrument and
acknowledged (o me thal they executed the same in their autharized capacity, and that by their signature on the
entity upon behalFof which the person acted, executed the instrument.

JULIA THOMPSON
Notory Public %ats of Nevoda
No, 08-7932-1
537 My oppt. sxp, Sept. 4, 2012

cd Rock Finnncigl Services

Mail To; 7251 Amigo Street, Suite 100
Las Vepas, Nevada 89112
702-932-6887

CLARK,NV Page 1 of 1 Printed on 2/2/2015 3:47:27 PM
Document: LN BR 2011.1206.1106

JA2014TMST1 78



EXHIBIT I

JA2015



Branch :FLV User :CON2 Comment: Station Id :TLIA

Inst #: 20140815-0001527
Fees: $18.00

N/C Fee: $0.00

09/15/2014 01:50:20 PM

Assessor Parcel Mumber: 163-28-614-007 ; Receipt # 2152614
File Number: R74507 - Requestor:
Property Address: 34 Innisbrook Ave RED ROCK FINANCIAL SERVICES
Las Vegas NV 89113 K Recorded By: JACKSM Pgs: 2
DEBBIE CONWAY
CLARK COUNTY RECORDER

NOTICE OF FORECLOSURE SALE
UNDER THE LIEN FOR DELINQUENT ASSESSMENTS

Red Rock Financial Services is a debt collector and is attempting to collect a debt, Any
information obtained will be used for that purpose.

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT!
UNLESS YOU PAY THE AMOUNT SPECIFIED IN THIS
NOTICE BEFORE THE SALE DATE, YOU COULD LOSE YOUR
HOME, EVEN IF THE AMOUNT IS IN DISPUTE. YOU MUST
ACT BEFORE THE SALE DATE. IF YOU HAVE ANY
QUESTIONS, PLEASE CALL RED ROCK FINANCIAL
SERVICES AT (702) 932-6887 or (702) 215-8130. 1IF
YOU NEED ASSISTANCE, PLEASE CALL THE FORECLOSURE
SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA REAL
ESTATE DIVISION AT (877) 829-9907 TIMMEDIATELY.

Red Rock Financial Services officially assigned as agent by the Spanish Trail
Master Assoclation under the Lien for Delinguent Assessments. YOU ARE IN DEFAULT
UNDER THE LIEN FOR DELINQUENT ASSESSMENTS, recorded on 08/04/2011 In
Book Number 20110804 as Instrument Number 0002324 reflecting TIMPA TRUST U/T/D
MARCH 3, 1999 (FRANK ANTHONY TIMPA AND MADELAINE TIMPA, TRUSTEES AND ANY
SUCCESSOR TRUSTEE AS PROVIDED THEREIN) as the owner(s) of record. UNLESS YOU
TAKE ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT PUBLIC SALE.
If you need an explanation of the nature of the proceedings against you, you should
contact an attorney.

Thne Notlce of Default and Election te Sell Pursuant to the Lien for Dellnquent
Assessments was recorded on 12/06/2011 in Book Number 20111206 as Instrument
Number 0001106 of the Official Records in the Office of the Recorder.

NOTICE IS HEREBY GIVEN: Thaton 10/08/2014, at 10:00 a.m. at the front
entrance of the Nevada Legal News located at 930 South Fourth Street, Las Vegas,
Nevada 89101, that the property commonly known as 34 Innisbrook Ave, Las Vegas, NV
89113 and land legally described as ESTATES AT SPANISH TRAIL #5 PLAT BOOK 40
PAGE 6 LOT 13 BLOCK 1 of the Official Reccrds in the Office of the County Recorder of
Clark County, Nevada, will sell at public auctlon to the highest bidder, for cash payable at
the time of sale in lawful money of the United States, by cash, a cashier's check drawn by
a state or national bank, a cashier's check drawn by a state or federal credit union, state

CLARK,NV Page 1 of 2 Printed on 2/2/2015 3:47:28 PM
Document: LN SLIE 2014.0915.1527
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Branch :FLV User :CON2 Comment: Station [d :TLIA

Assessor Parcel Number: 163-28-614-007

File Number: R74507

Property Address: 34 \nnisbrook Ave
Las Vegas NV 89113

or federal savings and loan association or savings association authorized to do business
in the State of Nevada, in the amount of $20,309.95 as of 9/15/2014, which Includes the
total amount of the unpald balance and reasonably estimated costs, expenses and
advances at the time of the initial publication of this notice. Any subsequent Association
assessments, late fees Interest, expenses or advancements, If any, of the Association or
its Agent, under the terms of the Lien for Delinquent Assessments shall continue to
accrue until the date of the sale. The property heretofore described is being sold “as is".

The sale will be made without covenant or warranty, expressed or implied
regarding, but not limited to, title or possession, encumbrances, obligations to satisfy any
secured or unsecured llens or against all right, title and interest of the owner, without
equity or right of redemption to satisfy the indebtedness secured by said Llen, with
interest thereon, as provided In the Dedaration of Covenants, Conpditions and
Restrictions, recorded on 03/07/1984, In Bbok Number 1885, as Instrument Number
1844877 of the Official Records in the Office of the Recorder and any subsequent
amendments or updates that may have been recorded.

Dated: Sepiember 11, 2014
ﬂ! pAAN

Prepared By Anna Romero, Red Rock Financial Services, on behalf of Spanish Trall Master
Association

STATE OF NEVADA )
COUNTY OF CLARK }

On September 11, 2014, before me, personally appeared Anna Romero, personally known
to me (or proved to me on the basis of satisfactory evidence) to be the person whose
name is subscribed te the within instrument and acknowledged to me that they executed
the same In their authorized capacity, and that by their signature on the instrument the
person, or the entity upon behalf of which the person acted, executed the Instrument,

1

-~
WITNESS nfy’hand cial seal,
AN (P2t
b/

Reinstatement Information: (702) 483-2996 or Sale Infarmation: (714) 573-7777

When Recorded Maii To:

Red Rock Financial Services

4775 W. Teco Avenue, Sulte 140
Las Vegas, Nevada 89118

(702) 483-2996 or (702) 932-6887

CLARK,NV Page 2 0f2 Printed on 2/2/2015 3:47:28 PM
Document: LN SLE 2014.0915.1527
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Inst# 201006080003189

{ Fees: $14.00
- NIC Fee: $0.00

0510872010 01:46.08 PM
RECORDING REQUESTED BY: K Receipt : 381852
RECONTRUST COMPANY, N.A. Regquesior:
‘AND WHEN RECORDED MA1L DOCUMENT TO: CLARK RECORDING SERVICE
BT |
SIMI VALLEY, CA 53065 DEBBIE CONWAY

CLARK COUNTY RECORDER
TS No. 08-0061701 71

TITLE ORDER#: 3766435
APn: 162-2g8-6!4-007

CORPORATION ASSIGNMENT OF DEED OF TRUST NEVADA

FOR VALUE RECEIVED, THE UNDERSIGNED HEREBY GRANTS, ASSIGNS AND TRANSFER TQ:
THORNBURG MORTGAGE SECURITIES TRUST 2007-3

H

ALL BENEFICIAL INTEREST UNDER THAT CERTAIN DEED OF TRUST DATED 06/02/2008,
EXECUTED BY: FRANK A TIMPA, A MARRIED MAN AS HIS SOLE & SEPARATE
PROPERTY,TRUSTOR: TO RECONTRUST COMPANY, N.A., TRUSTEE AND RECORDED AS
INSTRUMENT NO. 0001581 ON 06/12/2006, TN BOOK 20060512, OF OFFICIAL RECORDS IN THE
COUNTY RECORDER'S OFFICE OF CLARK COUNTY, IN THE STATE OF NEVADA.

DESCRIBING THE LAND THEREIN: AS MORE FULLY DESCRIBED IN SAID DEED OF TRUST.
TOGETHER WITH THE NOTE OR NOTES THEREIN DESCRIBED OR REFERRED TO, THE

* MONEY DUE AND TO BECOME DUE THEREON WITH INTEREST, AND ALL RIGHTS
ACCRUED OR TO ACCRUE UNDER SAID DEED OF TRUST/MORTGAGE.

DATED: June 04, 2010 MORTGAGE ELECTRONIC REGISTRATION SYSTEMS,
INC.
State of: TelsS )
County of “Tonem Jay:
Khadija G , Assistan] Sccretary
T Kh dn
JUN 07 2010 . adija Gulley
On before me__ Elste E. Kroussakis , petsonally appeared
i , know to me (or proved to me on the oath of or through

to be the person whose name is subscribed to the foregoing. instrument and
acknowledged 10 me that he/she executed the same for the purposes and consideration therein expressed.
Wilness my hand and official seal.

- - 5 o,  ELSIE E KROUSSAKIE
M&;L_%M&d / \  Notary Public
Notary Public's Signatire % STATE OF TEXAS
8 My Comm. Exp, 10-14-11
1
CLARK,NV Page | of | Printed on 2/2/2015 3:4722 PM
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REPORT OF THE JOINT EDITORIAL BOARD FOR
UNIFORM REAL PROPERTY ACTS

THE SIX-MONTH “LIMITED PRIORITY LIEN” FOR
ASSOCIATION FEES UNDER THE UNIFORM
COMMON INTEREST OWNERSHIP ACT

JUNE 1, 2013

The Joint Editorial Board for Uniform Real Property Acts (the “Board”) provides
guidance to the Uniform Law Commission (ULC) and others regarding potential subjects
for uniform laws relating fo real estate, as well as advice regarding potential
amendments to existing uniform laws relating fo real estate. The Board is comprised of
representatives of the ULC, the American Bar Association Real Property, Trust and
Estate Law Section, and the American College of Real Estate Lawyers, as well as
liaisons from the American College of Mortgage Attorneys, the American Land Title
Association, and the Community Associations Institute.

JA2021



JOINT EDITORIAL BOARD FOR UNIFORM REAL PROPERTY ACTS

Co-Chairs
William R. Breetz, Jr., Hartford, CT
Barry B. Nekritz, Chicago, IL

Uniform Law Commission Members
William R. Breetz, Hartford, CT
Barry C. Hawkins, Stamford, CT

American College of Real Estate Lawyers Members
Ann M. Burkhart, Minneapolis, MN
fra Waldman, Los Angeles, CA

American Bar Association, Real Property, Trust and Estate Law Section Members
Ira Meislik, Montclair, NJ
Barry B. Nekritz, Chicago, IL

American College of Morfgagé”Attorneys Liaison
Mark A. Manulik, Portland, OR

American Land Title Association Liaison
Steve Gottheim, Washington, DC

Community Associations Institute Liaison
Robert M. Diamond, Falls Church, VA

Emeritus Members
Carl H. Lisman, Burlington, VT
Dale A. Whitman, Columbia, MO

Executive Director
R. Wilson Freyermuth, Columbia, MO

JA2022



JOINT EDITORIAL BOARD FOR UNIFORM REAL PROPERTY ACTS

THE SIX-MONTH “LIMITED PRIORITY LIEN” FOR ASSOCIATION FEES UNDER
THE UNIFORM COMMON INTEREST OWNERSHIP ACT

Introduction

Role of Association Assessments. In the modern common interest community (the
most common forms of which are the condominium, the planned community, and the
cooperative), each unit/parcel is subject to an assessment for its proportionate share of
the common expenses needed to operate the owners’ association (the “association”)
and to maintain, repair, replace, and insure the community’s common elements and
amenities. Assessments constitute the primary source of revenue for the community,
and the ability to collect assessments is crucial to the association’s ability to provide the
maintenance and services expected by community residents. If some owners do not
pay their proportionate share of common expenses, the association will be forced to
shift the burden of delinquent assessments to the remaining unit owners through
increased assessments or reduced services and maintenance, potentially threatening
property values within the community.

Statutory Lien. To facilitate the association’s ability to collect assessments,
assessments unpaid by an owner constitute a lien on the owner’s unit/parcel. In theory,
the lien provides the association with the leverage needed to assure timely collection of
assessments. If an owner fails to pay assessments, the association can institute an
action to foreclose on the owner's interest in the unit/parcel and can use the proceeds of
the foreclosure sale to satisfy the balance of the unpaid assessments (along with
interest, costs, and to the extent authorized by the declaration and applicable law,
attorney’s fees incurred by the association in enforcing its lien).

Uniform Law Treatment. The Uniform Common Interest Ownership Act (UCIOA) —
along with its predecessor acts, the Uniform Condominium Act, the Model Real Estate
Cooperative Act, and the Uniform Planned Community Act (collectively, the “Uniform
Laws”) — facilitate an association’s ability to collect common expense assessments by
providing that, subject to limited exceptions, the association’s lien is prior to all
encumbrances that arise after the recording of the declaration. The rationale for this
approach lies in the realization that (1) the association is an involuntary creditor that is
obligated to advance services to owners in return for a promise of future payments; and
(2) the owners’ default in these payments could impair the association’s financial
stability and its practical ability to provide the obligated services. The priority of the
association’s lien is critical because if there is insufficient equity in a unit/parcel to
provide a full recovery of unpaid assessments, the association must (as explained
above) either reassess the remaining unit owners or reduce maintenance and services.
The potential impact of these acts on the community and the association’s status as an
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involuntary creditor argue in favor of providing the association lien with priority vis-a-vis
competing liens.

Nevertheless, many practical and regulatory barriers militate against complete
priority for an association’s assessment lien. Because the interests of the general public
outweigh the interests of the community alone, real estate tax liens and other
governmental charges should have priority over an association’s assessment lien.
Likewise, complete priority for association liens could discourage common interest
community development. Traditional first mortgage lenders might be reluctant to lend
from a subordinate lien position if there was no “cap” on the potential burden of the an
association’s assessment lien. In addition, some federally- or state-regulated lenders
face regulatory restrictions on the amount of mortgage lending they can undertake
involving security other than first lien security.

For these and other reasons, the general rule in the Uniform Laws (granting the
association's lien priority as of the recording of the declaration) does not apply to first
mortgages. Instead, the priority of the association's lien with respect to first mortgages is
a function of the time the assessment becomes due. If the assessment becomes due
after a first mortgage is of record, the assessment lien is generally subordinate to the
lien of the first mortgage. However, this subordination is not absolute: under UCIOA § 3-
116(c), the association’s lien is given a limited or "split" priority over the first mortgage
lien to the extent of six months’ worth of assessments based on the association’s
periodic budget:”

A lien under this section is also prior to [a first mortgage lien] to the extent of both
the common expense assessments based on the periodic budget adopted by the
association pursuant to Section 3-115(a) which would have become due in the
absence of acceleration during the six months immediately preceding institution of
an action to enforce the lien and reasonable attorney’s fees and costs incurred by
the association in foreclosing the association’s lien.

In this way, the Uniform Laws mark a substantial deviation from prior law, striking what
the drafters described as “an equitable balance between the need to enforce collection
of unpaid assessments and the obvious necessity for protecting the priority of the
security interests of lenders.” UCIOA § 3-116, comment 1. Since its introduction in
1976, the six-month priority for association liens has been adopted in more than twenty

! Comparable priority provisions appear in the Uniform Condominium Act [UCA § 3-116], the
Model Real Estate Cooperative Act [MRECA § 3-115], and the Uniform Planned Community Act
[UPCA § 3-116].
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jurisdictions, either through adoption of the UCA, UCIOA, or in nonuniform legislation
comparable in substance to UCIOA § 3-116.2

The drafters of § 3-116(c) believed that the six-month association lien priority struck
a workable and functional balance between the need to protect the financial integrity of

? The relevant Uniform Laws include Ala. Code § 35-8A-316(b) (six-month limited priority for
assessment lien for condominium association); Alaska Stat. Ann. § 34.08.470(b) (six-month
limited priority for assessment lien for common interest community association); Colo. Rev. Stat.
Ann. § 38-33.3-316(b) (six-month limited priority for assessment lien for common interest
community association); Conn. Gen. Stat. Ann. § 47-258(b) (six-month limited priority for
assessment lien for common interest community association, plus association’s costs and
attorney fees in enforcing its lien); Del. Code Ann. tit. 25, § 81-316(b) (six-month limited priority
for assessment lien for common interest community association); Minn. Stat. Ann. § 515B.3-
116(c) (six-month limited priority for assessment lien for common interest community
association); Vernon’s Ann. Mo. Stat. § 448.3-116(2) (limited priority for six months of
condominium association assessments and fines which are due at time of subsequent
refinancing); Nev. Rev. Stat. Ann. § 116.3116(2) (nine-month limited priority for assessment lien
for common interest community association; although duration may be reduced to six months if
required by federal regulation); Purdon’'s Pa. Cons. Stat. Ann. tit. 68, § 5315(b) (six-month
limited priority for assessment lien for planned community association); id. § 3315(b) (six-month
limited priority for assessment lien for condominium association); id. § 4315(b) (six-month
limited priority for assessment lien for cooperative association); R.I. Gen. Laws Ann. § 34-36.1-
3.16(b) (six-month limited priority for assessment lien for condominium association); Vt. Stat.
Ann. tit. 27A, § 3-116(b) (six-month limited priority for assessment lien for common interest
community association); Rev. Code Wash. Ann. § 64.34.364(3) (six-month limited priority for
assessment lien for condominium association); W. Va. Code § 36B-3-116(b) (six-month limited
priority for assessment lien for common interest community association).

Jurisdictions that have not enacted one of the Uniform Laws, but that have adopted a limited
priority lien provision, include the District of Columbia, D.C. Code § 42-1903.13(a)(2) (six-month
limited priority for assessment lien for condominium association); Florida, Fla. St. Ann. §§
718.116(1)(b), 720.3085(2)(c) (priority for assessment lien for association limited to twelve
months of assessments or one percent of the original mortgage debt); lllinois, 765 IIl. Comp.
Stat. § 605/9(g)(4) (six-month limited priority for assessment lien for condominium association);
Maryland, Md. Code Real Prop. § 11B-117(c) (four-month limited priority for assessment lien of
homeowners association); Massachusetts, Mass. Gen. Laws Ann. ch. 183A, § 6(c) (six-month
limited priority for assessment lien for condominium association); New Hampshire, N.H. Rev.
Stat. § 356-B:46(l) (six-month limited priority for assessment lien for condominium association);
New Jersey, N.J. Stat. Ann. § 46:8B-21 (six-month limited priority for assessment lien for
condominium association); and Tennessee, Tenn. Code Ann. § 66-27-415(b) (six-month limited
priority for assessment lien for condominium association).

Although Kentucky, Maine, Nebraska, New Mexico, North Carolina, Texas, and Virginia
each adopted versions of the UCA, those states did not enact the six-month limited-priority for
condominium association liens. Ky. Rev. Stat. Ann. § 381.9193; Me. Rev. Stat. Ann. tit. 33, §
1603-116(b); Neb. Rev. Stat. § 76-874; N.M. Stat. Ann. § 47-7C-16; N.C. Gen. Stat. § 47C-3-
116; Tex. Prop. Code § 82.113(b); Va. Code Ann. § 55-79.84.
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the association and the legitimate expectations of first mortgage lenders. Fundamental
to that belief was the assumption that, if an association took action to enforce its lien
and the unit/parcel owner failed to cure its assessment default, the first mortgage lender
would promptly institute foreclosure proceedings and pay the prior six months of unpaid
assessments to the association to satisfy the limited priority lien — thus permitting the
mortgage lender to preserve its first lien position and deliver clear title in its foreclosure
sale. The drafters further understood — based on circumstances then existing — that
the first mortgage lender’s foreclosure proceeding would likely be completed within six
months (particularly in jurisdictions with nonjudicial foreclosure) or a reasonable period
of time thereafter, minimizing the period during which unpaid assessments would
accrue for which the association would not have first lien priority. Finally, the drafters
anticipated that the unit/parcel would, in the typical situation, have a value sufficient to
enable the first mortgagee to recover the both the unpaid mortgage balance and the
cost of six months of assessments. Once a buyer was in place — whether the
foreclosing first mortgagee or a third party — that buyer would have to begin making
monthly assessment payments, thus preserving the association’s ability to carry out its
maintenance and services obligations.

Today’s Markelplace. The real estate market facing common interest communities
today is quite different from the one contemplated by the drafters of the Uniform Laws:

e Many units/parcels in common interest communities are “underwater,” with
values below the outstanding first mortgage balance.

» More significantly — particularly in states with judicial foreclosure — there are
long delays in the completion of foreclosures. During this time, neither the
unit/parcel owner nor the mortgagee typically pays the common expense
assessments — the unit/parcel owner is unable or unwilling to do so, and the
mortgagee is not legally obligated to do so prior to acquiring title.

If it takes 24 months for a mortgagee to complete a foreclosure, but the association has
a first priority lien for only the immediately preceding six months of unpaid assessments,
the consequences for the association can be devastating. The association may receive
payment of six months worth of assessments, but because of depressed unit/parcel
values, the sale will not generate surplus proceeds from which the association could
satisfy the subordinate portion of its lien — and the association likely could not collect a
judgment against the unit/parcel owner for that unpaid balance.

Because an association’s sources of revenues are usually limited to common
assessments, the remaining residents of the community bear the consequences of
default by a unit/parcel owner of its assessment obligations, unless the state’s statute
requires the mortgagee to bear some portion of that cost. As suggested above, § 3-
116(c)’s “split” priority for association liens was premised on the assumption that the six-
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month limited priority lien would protect the mortgagee’s expected first lien position
while enabling an association to recover a substantial portion of the common expense
costs that would accrue during a period in which the first mortgagee was foreclosing on
the unit/parcel. However, if foreclosure takes substantially longer than six months and
foreclosure proceeds are inadequate to pay off the first mortgage, the association can
collect only a fraction of unpaid assessments from the mortgagee, effectively forcing the
remaining owners to bear increased assessments or decreased maintenance/services.

This problem has become extreme in the current economic environment, in which
long foreclosure delays have become commonplace. In some cases, delay is
attributable to the size of defaulted mortgage portfolios having overwhelmed the
capacity of lenders and their servicers. Faulty record-keeping and transaction practices
by both lenders and servicers have prompted statutory and judicial responses that have
lengthened the foreclosure timeline in judicial foreclosure states.® Further, anecdotal
evidence suggests that some mortgage lenders are delaying the institution of
foreclosure proceedings on units/parcels affected by common interest assessments. If
the lender acquires such a unit/parcel at a foreclosure sale via credit bid, the lender (as
a successor owner of the unit/parcel) becomes legally obligated to pay assessments
arising during the lender’s period of ownership. The lender may fear that it may be
unable to resell the unit/parcel quickly and for an appropriate return in a depressed
housing market — recognizing that it will incur liability for assessments during any
period in which it holds the unit/parcel for resale. Thus, for two reasons, the lender has
a substantial economic incentive to delay the foreclosure. First, the lender may benefit
from a higher recovery in the event that the local housing market experiences any’
recovery during the period of delay. Second, the delay enables the lender to avoid
incurring any legal obligation to pay common expense assessments on the unit/parcel
as those assessments accrue during the delay prior to foreclosure.

While the existing legal infrastructure gives the mortgage lender a substantial
economic incentive to delay foreclosure, the consequences of this delay are devastating
to the community and the remaining residents. To account for the unpaid assessments,
the association must either increase the assessment burden on the remaining

* The Federal Housing Finance Authority, conservator for Fannie Mae and Freddie Mac, has
published foreclosure timelines for all 50 states, reflecting the “periods within which Enterprise
servicers are expected to complete the foreclosure process for mortgages that did not qualify for
loan modification or other loss mitigation alternatives.” Notice, State-Level Guarantee Fee
Pricing, Federal Housing Finance Agency (September 25, 2012), 77 Fed. Reg. 58991, 58992.
FHFA prepared these timelines from an analysis of the actual experience of Fannie Mae and
Freddie Mac with foreclosure processing in each state, as adjusted for each state’s statutory
requirements and changes in law or practice in response to the foreclosure crisis. /d. The
national average of the FHFA timelines is 396 days, ranging from 270 days (a common
timetable in nonjudicial foreclosure states such as Georgia, Michigan, Minnesota and Missouri)
to 750 days in New Jersey and 820 days in New York. /d. at 58992, 58993.
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unit/parcel owners or reduce the services the association provides (e.g., by deferring
maintenance on common amenities). if the other community residents have to pay the
burden of increased assessments to preserve community services/amenities, the
delaying lender receives a benefit — the value of its collateral is preserved, to some
extent, while the lender waits to foreclose. Yet this preservation of the mortgage
lender’s collateral value comes through the community’s imposition of assessments that
the lender does not have to pay or reimburse. This benefit arguably constitutes unjust
enrichment of the mortgage lender, particularly to the extent that the lender enjoys this
benefit by virtue of a conscious decision to delay instituting or prosecuting a foreclosure.
See generally Andrea Boyack, Community Collateral Damage: A Question of Priorities,
43 Loy.U.Chi.L.Rev. 53 (2011).

THE PURPOSE OF THIS REPORT

The Board has two primary purposes in issuing this Report. The first purpose is to
address the appropriate interpretation of the existing six-month limited priority lien
provision in the Uniform Acts. In states that have adopted § 3-116(c) or a provision
substantially comparable to it, the pressures described in the Introduction have
produced an increasing volume of litigation between associations and first mortgage
lenders regarding the proper scope of the association’s lien priority. This litigation may
include not only questions regarding the effect of foreclosure proceedings by the
association and/or the first mortgage lender, but also questions regarding whether an
association can asseilt its six-month assessment lien priority only on a one-time basis or
on a recurring basis (i.e., each time it brings an action to enforce its lien for unpaid
assessments). As a result, the Board has prepared this Report to clarify, for the benefit
of parties and courts faced with these disputes, the intended application of § 3-1 16(c) in
a variety of scenarios in which priority disputes might arise.

The second purpose is to acknowledge — as addressed in the Introduction — that
the existing law governing the relative priority of association liens and first mortgage
liens is unsatisfactory. In a slight majority of states, association liens are subordinate to
first mortgage liens and mortgage lenders have no obligation to pay or reimburse
assessments that accrued prior to the lender’s acquisition of title in a foreclosure sale.
As a result, first mortgage lenders effectively can shift the costs of preserving the value
of their collateral onto the remaining unit/parcel owners. Even in states that have
adopted § 3-116(c) or a comparable limited priority rule for association liens, the six-
month period of limited priority has proven insufficient to protect the community’s
financial interests. The Board thus encourages the ULC to consider preparing a uniform
law that would strike a more appropriate balance between the interests of first mortgage
lenders and common interest community associations and their residents.*

*In a state that has adopted § 3-116(c) of the Uniform Laws or a similar provision, the new
uniform law would effectively function as an amendment to the existing state statute. In states
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APPLICATION OF § 3-116(c) AND THE SIX-MONTH LIMITED PRIORITY LIEN

This portion of the Report addresses the intended application of § 3-116(c) through
examining a series of examples, the facts of which are reflective of those in judicial
opinions addressing the relative priority of association liens and mortgage liens under §
3-116(c). Each example presumes the following facts: Pinecrest is a common interest
community created by virtue of a recorded declaration pursuant to UCIOA. Under the
declaration, parcels or units within Pinecrest are subject to a mandatory annual
common expense assessment of $3,000, payable to Pinecrest Property Owners
Association (PPOA) in monthly installments of $250. The assessments pay for
operating expenses of PPOA, including the maintenance and insurance of common
facilities and recreational areas within Pinecrest.

Unpaid assessments constitute a lien in favor of PPOA upon the affected parcel or
unit. Homeowner is the owner of a parcel or unit within Pinecrest, which parcel or unit is
subject to a properly recorded mortgage or deed of trust in favor of Bank, securing the
repayment of the unpaid balance of Homeowner's mortgage debt to Bank in the amount
of $200,000. In each example, Homeowner is in default to Bank on its debt secured by
a mortgage or deed of trust, and is also in default to PPOA in payment of assessments.

Example One: Homeowner has failed to pay both its common expense
assessments and its mortgage for a period of 12 months, Bank institutes a
foreclosure proceeding, joining PPOA as a party. Bank ultimately proceeds with a
proper foreclosure sale, at which Buyer purchases the unit/parcel for $150,000.

Section § 3-116(c) establishes that the association’s assessment lien is “prior to”
even the lien of a first mortgage to the extent of “common expense assessments ...
which would have become due in the absence of acceleration during the six months
immediately preceding institution of an action to enforce the lien.” This means that prior
to the sale, PPOA had a first priority lien in the unit/parcel to secure the payment of the
preceding six months of common expense assessments ($1,500); Bank effectively had
a second priority lien to secure the outstanding mortgage balance ($200,000); and
PPOA had a third priority lien to secure the payment of the additional six months of
unpaid assessments ($1,500).

When Bank forecloses its mortgage in this context, the foreclosure sale extinguishes
its mortgage and PPOA’s subordinate lien, with these liens being transferred to the sale
proceeds. Bank’s foreclosure sale does not extinguish PPOA's first priority “limited
priority lien” for the immediately preceding six months of assessments, as that lien is
senior under § 3-116(c) and is thus unaffected by Bank’s foreclosure sale. Buyer will
thus take title to the unit/parcel subject to PPOA’s six-month limited priority lien; Buyer

that do not currently have a limited priority provision for association liens, the new uniform law
could be enacted as a freestanding statute.
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must pay $1,500 to PPOA to extinguish this lien and clear her title.> The $150,000 sale
proceeds will be applied first to costs of sale, then to the unpaid balance of Bank'’s
mortgage. As the sale proceeds are insufficient to satisfy Bank’s claim, PPOA is left with
an unsecured claim for unpaid assessments beyond its six-month priority.

In Example One, it is conceivable that PPOA and Bank may agree, in advance, that
the foreclosure sale will deliver clear title to the foreclosure sale purchaser. If PPOA and
Bank so agree, the sale would also extinguish PPOA’s six-month limited priority lien. If
that sale produced a price of $151,500,° the proceeds would be applied first to costs of
sale; the next $1,500 would be distributed to PPOA on account of its limited priority lien,
and the balance would be distributed to Bank to be applied to the unpaid mortgage
balance. Again, as the sale proceeds would be insufficient to satisfy Bank’s claim,
PPOA would be left with an unsecured claim for unpaid assessments beyond its six-
month priority.

As described above, Example One involves a third party buying the property at
Bank’s foreclosure sale. It is perhaps more likely that Bank would end up as the
foreclosure sale buyer by means of a credit bid, but this would not make a difference in
terms of the appropriate application of § 3-116(c). If Bank buys the property for a credit
bid in an amount less than or equal to the unpaid mortgage balance, Bank will receive
clear title only if it pays PPOA $1,500 to satisfy its assessment limited priority lien; to the
extent Bank does not pay that amount, Bank will take title subject to PPOA'’s lien, which
PPOA could enforce by bringing a foreclosure proceeding of its own.

Example Two: Homeowner has failed to pay its common expense assessment for
12 consecutive months (a total unpaid balance of $3,000). PPOA brings an action
to foreclose its lien, joining Homeowner and Bank as parties. Bank does not
institute a foreclosure action. PPOA obtains a judgment allowing it to foreclose;
neither Homeowner nor Bank takes steps to redeem their respective interests. At
the sale, Buyer purchases Homeowner’s interest for a cash bid of $207,000. PPOA
incurs costs and attorney’s fees of $5,000 in conjunction with the sale.

This example is based in part on the facts of Summerhill Village Homeowners
Association v. Roughley, 270 P.3d 639 (Wash. Ct. App. 2012). In Summerhill Village,
the association commenced an action against the unit owner and her mortgagee
(GMAC) to obtain a judgment for unpaid assessments and to foreclose its lien. The
association obtained a default judgment and sold the unit to a third-party buyer for

* If Buyer redeems her title by paying off the lien before PPOA brings an action to enforce it,
Buyer can redeem by paying only the six months of unpaid assessments. By contrast, if Buyer
does not pay off the lien until after PPOA brings an action to enforce it, Buyer must also pay the
costs and reasonable attorney’s fees incurred by PPOA in its lien enforcement action.

®In this ’context, the sale should produce a higher price (by an increment of $1,500) as the
foreclosure sale purchaser will receive clear title rather than title subject to PPOA’s senior lien
for $1,500 worth of assessments.
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$10,302 ($100 over the balance of the judgment). GMAC later sought to set aside the
default judgment and establish the priority of its mortgage lien (or, in the alternative, to
redeem the property). The Washington Court of Appeals held that under the six-month
limited priority lien as incorporated in Washington’s version of the Uniform
Condominium Act, Rev. Code Wash. Ann. § 64.34.364(3), the association’s foreclosure
sale had extinguished the lien of the mortgagee. Under this view, the association’s six-
month limited priority lien constituted a true lien priority and not merely a distributional
preference in favor of the association.

To the extent that Summerhill Vil/a7ge held that the association’s foreclosure sale
extinguished GMAC’s mortgage lien," the decision is consistent with the proper
understanding of the six-month limited priority lien reflected in § 3-116. Section 3-
116(c) establishes that the association’s lien is “prior to” even the lien of a first mortgage
to the extent of both “common expense assessments ... which would have become due
in the absence of acceleration during the six months immediately preceding institution of
an action to enforce the lien” and “reasonable attorney’s fees and costs incurred by the
association in foreclosing the association’s lien.” A foreclosure sale of the association’s
lien (whether judicial or nonjudicial)® is governed by the principles generally applicable
to lien foreclosure sales, i.e., a foreclosure sale of a lien entitled to priority extinguishes
that lien and any subordinate liens, transferring those liens to the sale proceeds.
Nothingg in the Uniform Laws establishes (or was intended to establish) a contrary
result.

" The Summerhill Village court also concluded that under Washington’s post-sale redemption
statute, GMAC was not entitled to redeem the property. As the question of GMAC's right to
redeem did not involve the interpretation of § 3-116(c), this Report expresses no opinion as to
that aspect of the Summerhill Village decision.

* The Uniform Laws provide that in a condominium or planned community, the association must
foreclose its lien in the manner in which a mortgage is foreclosed. Thus, an association may
foreclose its lien by nonjudicial proceedings if the state permits nonjudicial foreclosure. See
UCIOA § 3-116(k), UCA § 3-116(a).

® Two recent Nevada federal decisions interpreting Nevada’s limited priority lien statute, Nev.
Rev. Stat. § 116.3116(2)(c), rejected the reasoning of Summerhill Village and concluded that an
association’s nonjudicial foreclosure of its assessment lien did not extinguish the lien of the
senior mortgage lender. See Weeping Hollow Avenue Trust v. Spencer, 2013 WL 2296313 (D.
Nev. May 24, 2013); Diakonos Holdings, LLC v. Countrywide Home Loans, Inc., 2013 WL
531092 (D. Nev. Feb. 11, 2013). For example, in Weeping Hollow, the court held that the limited
priority lien provision did not create a true lien priority, but instead merely provided that the
association’s lien would continue to encumber the property following a foreclosure sale by the
first mortgagee, to the extent of the assessments unpaid during the preceding nine months.
Weeping Hollow, 2013 WL 2296313, at *5 (“Read in its entirety, NRS 116.3116(2)(c) states that
an HOA's unpaid charges and assessments incurred during the nine months prior to the
foreclosure of a first position mortgage continue to encumber the property after the foreclosure
of the first position deed of trust.... However, the super priority lien does not extinguish the first
position deed of trust.”). These decisions misread and misinterpret the Uniform Laws limited
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As a result, in Example Two, under a proper application of § 3-116(c), PPOA would
have a first priority lien on Homeowner's unit/parcel to the extent of $6,500, reflecting
six months of unpaid assessments ($1,500) and the reasonable costs and attorney’s
fees incurred by PPOA in its foreclosure ($5,000). Bank would have a second priority
lien on the unit/parcel to the extent of the $200,000 unpaid balance of Homeowner's
mortgage debt. PPOA would have a third priority lien to the extent of the unpaid
assessments beyond the six-month threshold (a total of $1,500).

PPOA'’s foreclosure sale in Example Two would extinguish both of its liens (the six
month “limited priority lien” as well as the third-priority lien) as well as the Bank’s
mortgage lien, thereby delivering a clear title to Buyer. The extinguished liens would
transfer to the $207,000 sale proceeds in the same order of priority. PPOA would
receive the first $6,500 of the sale proceeds on account of its limited priority lien. Bank
would receive the next $200,000 in sale proceeds on account of its mortgage lien.
PPOA would receive the final $500 of sale proceeds on account of its third-priority lien,
and the remaining $1,000 of PPOA'’s claim would be unsecured.

Example Three. Because of a dispute over PPOA’s enactment of parking rules
and imposition of parking fines, Homeowner withheld payment of the monthly
installment of assessments. After six months, PPOA brings an action to enforce
its lien for the six preceding months of unpaid assessments and to collect fines
(joining Bank as a party). Homeowner continues to withhold assessments. Six
months later, while the first action is still pending, PPOA brings a second action
to enforce another lien for the most recent six months of unpaid assessments.
and fines. Again, PPOA joins Bank as a party and seeks to establish its lien
priority over Bank for the additional six months of unpaid assessments. Bank
objects that PPOA is entitled to only one six-month limited priority lien and
cannot extend its lien priority through successive actions.

Example Three is based upon the facts in Drummer Boy Homes Association, Inc. v.
Britton, 2011 Mass. App. Div. 186 (2011). In Drummer Boy, the association
commenced three successive actions, seeking to establish lien priority for a total of 18
months of unpaid assessments. The association argued that the six-month limited
priority lien provision in the Massachusetts statute [Mass. Gen. Laws Ann. Ch. 183A, §
6(c)] did not explicitly forbid — and thus presumptively permitted — successive actions
to extend the association’s six-month lien priority. The court rejected this view, instead
concluding that the association’s lien priority was limited to only six months of unpaid
assessments:

priority lien provision, which provides the association with priority to the extent of assessments
accruing in the period immediately prior to the association’s enforcement of its lien. As
discussed in the text, this constitutes a true lien priority, and thus the association’s proper
enforcement of its lien would thus extinguish the otherwise senior mortgage lien.

10
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Under the Association’s theory, however, a condominium association could file
successive suits and thereby enlarge the priority portion of its lien such that its entire
lien, no matter how large and no matter how much time was encompassed, would
be prior to the first mortgage. If the Legislature had intended to make the
condominium lien prior to the first mortgage, it could have done so explicitly....
Recognizing that a condominium association’s lien could be extinguished entirely by
a foreclosing first mortgagee, the legislature gave condominium associations a
limited six-month period of priority. This was meant to be an “equitable balance
between the need to enforce collection of unpaid assessments and the obvious
necessity for protecting the priority of the security interests of mortgage lenders.”
[quoting Uniform Condominium Act (1980) § 3-116, Comment 2.]

On its face, the language of § 3-116(c) does not explicitly address whether an
association may file successive actions every six months to extend its limited priority
lien priority. Section 3-116(c) provides, in pertinent part:

A lien under this section is also prior to [a first mortgage recorded prior to the due
date of the unpaid assessments] to the extent of both the common expense
assessments based on the periodic budget adopted by the association pursuant to
Section 3-115(a) which would have become due in the absence of acceleration
during the six months immediately preceding institution of an action to enforce the
lien and reasonable attorney’'s fees and costs incurred by the association in
foreclosing the association’s lien.

Nevertheless, the result reached by the court in Drummer Boy is consistent with the
appropriate understanding of § 3-116(c). See also Hudson House Condo. Ass'n v.
Brooks, 223 Conn. 610, 61 A.2d 862 (1992) (rejecting the view that Connecticut six-
month limited priority lien statute permitted an association to institute a foreclosure
proceeding every six months and thereby obtain perpetual superpriority over
mortgagee). Section 3-116(c) provides an association with a first priority lien for the
common expense assessments accruing during the six months preceding the filing of
“an action” to foreclose (either an action by the association to foreclose its lien, or by the
first mortgagee to foreclose the mortgage). The second and third lien foreclosure
actions commenced by the association in Drummer Boy were not necessary to enforce
the association’s lien; only one such action is needed for the purpose of selling the
unit/parcel and delivering clear title.'® Thus, the association’s commencement of the
successive actions could only have been to extend the association’s lien priority beyond
the six months reflected in § 3-116(c). In such a situation, a court should properly
consolidate those successive actions into a single action — in which the association
would receive first lien priority only for the immediately preceding six months of unpaid
assessments.

1% Recognizing this, the court in Drummer Boy properly consolidated the three actions into a
single action. Drummer Boy, 2011 Mass.App.Div. 186, at *1.
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Thus, in Example Three, Bank can redeem its first mortgage lien from the burden of
PPOA'’s limited priority lien by payment of $1,500 (reflecting the immediately preceding
six months of unpaid assessments) plus the costs (including reasonable attorney’s fees)
incurred by PPOA in bringing the action to enforce its lien).”! Once Bank has paid this
amount to PPOA, PPOA’s foreclosure sale to enforce the balance of unpaid
assessments would transfer title to the unit/parcel subject to the remaining balance of
Bank’s first mortgage. PPOA’s lien for the unpaid assessment balance would transfer
to the proceeds of the sale (if there are any proceeds).*?

Once the Association Brings an Action fo Enforce lts Lien, Is Its Lien Priority Limited
to the Prior Six Months of Unpaid Assessments, or Does Its Priority Extend to Include
Any Assessments that Accrue During the Pendency of the Lien Enforcement Action?
Example Three addressed whether an association could extend its lien priority by filing
successive lien enforcement actions every six months. In a recent set of Vermont
decisions, however, several associations argued that once an association files an action
to enforce its lien, its lien priority should extend not only to the unpaid assessments that
had accrued during the preceding six months, but also to all assessments that accrued
and remained unpaid during the pendency of the lien enforcement action. Two recent
Vermont Superior Court decisions have accepted this argument. Bank of America, N.A.
v. Morganbesser, No. 675-10-10 (Jan. 18, 2013); Chase Home Finance, LLC v.
Maclean, hitp://www.vermontjudiciary.ora/20112015%20Tcdecisioncv/2012-5-25-13.pdf
(Jan. 31, 2012). In the Morganbesser case, the court concluded that section 3-116(c) is
“silent” as to the issue of continuing priority, and reasoned that continuing priority is
justified because the association could “extend its superpriority merely by filing a new
action for unpaid assessments which have come due every six months” and requiring
the association “to repeatedly file new actions simply to extend its priority position
serves no purpose.” In addition, the court in Morganbesser justified its interpretation of
section 3-116(c) by observing that “[e]xtending the superpriority from 6 months prior to
institution through to the end of the action also provides the mortgage lender with an
incentive, albeit a small one, to proceed as expeditiously as permitted in their
foreclosure actions.”

As explained in Example Three, however, section 3-116(c) does not (and was not
intended to) authorize an association to file successive lien enforcement actions every
six months as a means to extend the association’s limited lien priority. Only one action

" In this situation, the court might reasonably conclude that the attorney fees incurred by PPOA
in bringing a repetitive action were not reasonable and thus not secured by PPOA’s superlien.

> |If the value of the unit/parcel is less than the remaining balance due to Bank, of course,
PPOA will have no substantial incentive to proceed with the foreclosure sale. No third party will
agree to purchase the unit/parcel without an agreement by Bank to reduce the mortgage loan
balance. PPOA could acquire the unit by credit bid, but this would obligate PPOA to pay
ongoing assessments — accentuating the burden on the rest of the residents of the community,
who will have to bear assessment increases or service decreases until PPOA could re-sell the
unit/parcel.
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is necessary to permit the association to enforce its lien, sell the unit/parcel, and deliver
clear title; accordingly, successive actions would only serve to extend the association’s
lien priority beyond the six-month period expressed in section 3-116(c). Two other
Vermont Superior Court decisions have disagreed with Morganbesser and Maclean,
correctly concluding that section 3-116(c) places a six-month limit on the association’s
lien priority. See Vermont Hous. Fin. Auth. v. Coffey, S0367-11 CnC (Aug. 11, 2011)
(Toor, J.); EverHome Mtge. Co. v. Murphy, No. 115-3-10 Bnev (Dec. 6, 2011) (Hayes,
J).

Example Four. Homeowner fails to pay common expense assessments and its
mortgage debt for a period of six months. Both Bank and PPOA institute
foreclosure proceedings. In response to PPOA’s foreclosure proceeding, Bank
redeems its lien position by tendering payment of $3,500 to PPOA ($1,500 for six
months of unpaid common expense assessments plus $2,000 in costs and
attorney fees incurred to that date by PPOA in enforcing its lien). For the next six
months, while Bank’s foreclosure action is pending, Homeowner again fails to
pay common expense assessments. PPOA brings another action to enforce its
lien, once again joining Bank as a party.

Example Four is based upon the facts in Lake Ridge Condominium Association, Inc.
v. Vega, No. NNHCV116021568S (Conn. Super. Ct. June 25, 2012). Example Four
presents a question about the appropriate interpretation of UCIOA § 3-116(c). Is the six-
month limited priority lien a “one-time” lien; i.e., once an association brings an action to
enforce its limited priority lien and the mortgagee responds by redeeming thatlien by
paying six months of common expense assessments, does the association no longer
have the right to assert the limited priority lien for any future unpaid assessments? Or is
the six-month limited priority lien a potentially recurring lien; i.e., in Example Four, can
PPOA assert the limited priority lien a second time, and thereby successfully obtain lien
priority over Bank’s mortgage lien to the extent of the most recent six months of unpaid
assessments?

In Lake Ridge, the association commenced a second action to enforce its lien two
years after the mortgagee had ostensibly redeemed the association’s priority by paying
off the then-immediately preceding six months of assessments. The association argued
that under the text of the statute and sound policy, there was no bar on repetitive
association foreclosures and that in each such proceeding the association should be
permitted to assert a limited priority lien for assessments unpaid during the immediately
preceding six months. The mortgagee disagreed, asserting that under UCIOA as
adopted in Connecticut, Conn. Gen. Stat. § 47-258, the six-month limited priority lien
created but a “one-time” lien priority over the mortgagee.

The Connecticut Superior Court agreed with the lender, stating that the association
had “previously satisfied its 'superpriority’ lien” and holding that the statute “allows the
assertion of that lien only once during the pendency of either an action to enforce either
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the association's lien or a security interest (first priority mortgage).” See also Linden
Condo. Ass'n, Inc. v. McKenna, 247 Conn. 575, 726 A.2d 502 (1999) (statute prevents
association from asserting limited priority lien more than once during the course of a
foreclosure action by the mortgagee).

The result reached by the court in Lake Ridge is consistent with the appropriate
understanding of § 3-116(c) as drafted. Section 3-116(c) provides an association with
first lien priority only to the extent of the six months of unpaid common expense
assessments that accrued immediately preceding a lien foreclosure action by either the
association or the first mortgagee. In Example Four, Bank had a foreclosure action
pending at the time it made the $3,500 payment to redeem its mortgage from PPOA’s
limited priority lien, and that action remained pending at the time of PPOA’s second lien
enforcement proceeding. By its terms, § 3-116(c) does not permit PPOA to assert a first
lien priority for more than six months of unpaid common expense assessments in the
context of the same foreclosure proceeding by Bank.

As discussed in the Introduction, in fashioning the six-month limited priority lien, the
drafters of UCIOA § 3-116(c) did not contemplate the now-common scenario in which
the first mortgagee’s foreclosure action might remain pending for two years or more. In
such a situation, the mortgagee’s delay in foreclosure may unreasonably force the
community residents to bear either increased assessments or decreased
maintenance/services.

Example Five. Homeowner fails to pay common expense assessments for a
period of six months. PPOA notifies Bank that Homeowner has not paid those’
assessments. Before PPOA commences an action to enforce its lien, Bank pays
PPOA an amount equal to the preceding six months of common expense
assessments. For the ensuing six months, Homeowner again fails to pay its
common expense assessments. PPOA then commences an action to enforce its
lien and joins Bank as a party. Bank responds by instituting a proceeding to
foreclose its mortgage lien.

in Example Five, Bank’s payment of the unpaid common charges to PPOA does not
prevent PPOA from now asserting its six-month limited priority lien. Under § 3-116(c),
PPOA can assert a limited priority lien to the extent of “common expense assessments
... which would have become due in the absence of acceleration during the six months
immediately preceding institution of an action to enforce the lien.” Under the proper
understanding of § 3-116(c), PPOA can thus assert a limited priority lien either in (a) an
action by PPOA to enforce its association lien, or (b) an action by Bank to foreclose its
mortgage lien. In Example Five, at the time of Bank’s payment of the unpaid common
expense assessments, PPOA had not commenced an action to enforce its lien, nor had
Bank instituted a foreclosure proceeding. Bank’s payment of the unpaid common
charges was a voluntary business decision which Bank was not compelled to make to
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protect its lien priority.’® As a result, the payment does not prevent PPOA from asserting
its limited priority lien in PPOA’s subsequent lien enforcement action. To redeem its lien
priority in PPOA’s action, Bank will have to pay PPOA the immediately preceding six
months of unpaid common expense assessments, as well as costs and reasonably
attorney’s fees incurred by PPOA in its lien enforcement action.

CONCLUSION: A PROPOSAL FOR A NEW UNIFORM LAW

As discussed above, existing law governing the relative priority of association liens
and first mortgage liens is unsatisfactory. In many states, association liens are entirely
subordinate to first mortgage liens, and mortgage lenders have no obligation to pay or
reimburse assessments that accrued prior to the time that the lender acquired title in a
foreclosure sale. This permits first mortgage lenders to delay in foreclosing mortgages
on common interest units/parcels, while effectively and unjustly shifting the cost of
preserving the value of their collateral onto the remaining unit/parcel owners. Even in
states that have adopted § 3-116(c) or a comparable limited priority rule for association
liens, the six-month period of limited priority has proven insufficient to protect the
community’s financial interests.

The Board thus encourages the ULC to consider preparing a uniform law that
would strike a more appropriate balance between the interests of first mortgage lenders
and common interest community associations and their residents. A new uniform law
might take a number of potential approaches:

e It might simply extend the association’s existing limited priority lien from six
months to a longer fixed duration, such as one year or more. A uniform law
taking this approach might reflect a more appropriate response to the longer
foreclosure timetables that have resulted in the wake of the mortgage crisis.

e It might establish alternatives for the duration of association’s limited priority
lien, such that the duration of the association’s lien priority might vary from
state to state. A uniform law taking this approach might acknowledge that
differences in local circumstances (i.e., the duration of a state’s foreclosure

** Bank likely can add this payment to the balance of the Homeowner's mortgage debt as an
amount advanced to protect Bank’s security, at least to the extent permitted by the terms of
Bank's mortgage or deed of trust (which typically provides that the lien shall secure such
advances).

Y1t is worth noting that Florida’s limited priority lien provides the association with priority to the
extent of the lesser of twelve (12) months' worth of unpaid association assessments or one
percent (1%) of the outstanding mortgage loan amount. Fla. Stat. Ann. § 718.116. Professor
Andrea Boyack has observed that given the delays customarily experienced in Florida
foreclosures, even this expanded lien priority has not been sufficient to permit Florida
associations to recover all unpaid assessments. Andrea J. Boyack, Community Collateral
Damage: A Question of Priorities, 43 Loy.U.Chi.L.Rev. 53, 116 (2011).
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timetable, or the extent of decreases in unit values) might warrant local
differences in the duration of an association’s lien priority.

¢ It might preserve the state’s existing priority rule as a general matter, but
require that if the first mortgage lender delays foreclosure beyond a defined
period of time, the lender must pay assessments as they accrue during that
period of delay (or some portion of those assessments). This would permit a
first mortgage lender to make a determination to delay in foreclosing if the
lender concludes that delay is justified, but would prevent the lender from
being unjustly enriched by forcing the remaining unit/parcel owners to bear
the increased cost of preserving the lender’s collateral.

e [t might preserve the state’s existing priority rule as a general matter, but
require that if the first mortgage lender delays foreclosure beyond a defined
period of time, the association’s lien would have priority (or extended priority)
for the assessments accruing during that period of delay.

¢ It could analogize common interest ownership assessments to real property
taxes, and give the association full priority over the first mortgage lender for
unpaid assessments to the same extent as real property taxes currently enjoy
a superpriority over first mortgage liens."

The Board does not advocate for any one of these approaches; a drafting committee
should make a determination following deliberations involving the participation of all
relevant stakeholder groups (including first mortgage lenders, community associations,
and government-sponsored enterprises like Fannie Mae and Freddie Mac).

' To a significant extent, an analogy between community assessments and property taxes is
compelling, as the association often provides public services such as paving, snow removal,
open space maintenance, and land use control/enforcement. First mortgage lenders would no
doubt voice strong objections to giving association liens full priority, which raises a concern as
to whether such a change would affect the availability of home mortgage credit for common
interest units/parcels. Nevertheless, as Professor Boyack has noted, priority for real property
taxes has not dissuaded lenders from making first mortgage loans; lenders have addressed this
risk by requiring real property escrow accounts, and could demand similar escrow accounts for
association assessments. Andrea J. Boyack, Community Collateral Damage: A Question of
Priorities, 43 Loy.U.Chi.L.Rev. 53, 116, 122 (2011).
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