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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

* kK

Vivia Harrison, an individual

Plaintiff,
VS.

MGM Resorts International, dba Luxor
Hotel & Casino, a Nevada Domestic
Corporation; Desert Medical
Equipment, a Nevada Domestic
Corporation, Does | through XXX,
inclusive and Roe Business Entities |
through XXX, inclusive

Defendants.

Case No.:
Dept. No..

A-16-732342-C
I

Complaint

Plaintiff, Vivia Harrison (“Ms. Harrison”), being represented by her attorney of

record, Matthew G. Pfau, Esq. of PICKARD PARRY, PFAU, hereby complains against

Defendants MGM Resorts International, dba Luxor Hotel & Casino (“Luxor) and

Desert Medical Equipment (“Desert”) as follows:

Parties, Jurisdiction, and General Allegations

1. Ms. Harrison is a resident of Winston County, State of Alabama, and at all

relevant times herein was a resident of Winston County, State of Alabama when the

incident occurred.
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2. Ms. Harrison is informed and believes, and thereupon alleges, that Defendant
Luxor is a domestic corporation doing business in the State of Nevada.

3. Ms. Harrison is informed and believes, and thereupon alleges, that Defendant
Desert is a domestic corporation doing business in the State of Nevada.

4. That the names and capacities, whether individual, corporate, associates, co-
partnership, or otherwise of Defendants, Jane Doe and Does | through X, are
unknown to Ms. Harrison who therefore sues said Defendants by such fictitious
names; once the true names are discovered, Ms. Harrison will ask leave to amend
this Complaint to substitute the true names of said Defendants. Ms. Harrison is
informed and believes and thereupon alleges that the Defendants so designated
herein are responsible in some manner for their agency, master/servant or joint
venture relationship with Defendants, or otherwise contributed to, as a proximate
cause, the damages to Ms. Harrison as herein alleged.

5. Ms. Harrison, is informed and believes, and thereupon alleges that at all
relevant times Defendant Luxor, and ROE Defendants mentioned herein owned,
managed, controlled, or in some other way were in charge of and responsible for a
certain premises known as the Luxor Grand located at 3799 South Las Vegas
Boulevard, Las Vegas, Nevada 89109 (“Subject Premises”) and the safety of the
patrons and hotel guests of the aforementioned premises.

6. At all relevant times, Defendant Luxor were agents, servants, and employees
acting within the course and scope of said employment and agency.

7. Atall relevant times, Defendants Luxor were the owners, operators, managers,
controllers, inspectors, supervisors and controllers of the premises and of the
common areas of the Subject Premises,

8. Ms. Harrison was an invited guest of Luxor and was legally on the premises
when the events mentioned herein occurred.

9. Ms. Harrison, on or around December 10, 2014, was operating a rented

scooter (“Subject Scooter”), through Desert.
i
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10.As Mr. Harrison was entering the Backstage Deli, the Backstage Deli
employees, in an effort to accommodate the Subject Scooter’s passageway,
proceeded to move the dining tables and chairs.

11.As Ms. Harrison was operating her Subject Scooter over the base of the table
(“Subject Table™), her scooter’s front wheel gave way, and the scooter tipped over, to
the right.

12. Unaware of the present dangerous conditions, Ms. Harrison sustained

serious injuries, including a stroke and hip fracture.

First Cause of Action
(Negligence - Luxor)

13.Ms. Harrison repeats, realleges and incorporates by reference the preceding
paragraphs as if fully set forth herein.

14, Luxor was in custody and control of the Backstage Deli restaurant furnishings,
had a duty to maintain and inspect the tables, including the Subject Table on the
Subject Premises for the care, safety and protection of those persons present on the
Subject Premises, especially guests thereof, including Ms. Harrison.

15.Luxor was responsible for the safety of guests on the Subject Premises,

ensuring that dangerous conditions were not present on the Subject Premises, and

‘ensuring that guests thereof were warned of any and all dangerous conditions on

the Subject Premises, including Ms. Harrison.

16.Luxor negligently maintained and inspected the Subject Premises, including
the Subject Scooter on the Subject Premises, so that it was permitted to remain in
an unreasonably dangerous conditions, presenting a danger to unsuspecting guests,
including Ms. Harrison. |

17.Luxor and/or their agents, employees and servants had actual or constructive
notice of the dangerous conditions, and therefore had full knowledge of, or should

have had full knowledge of, the dangerous conditions and failed to remedy the
- 3-
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dangerous conditions or otherwise take action to make it safe.

18.Luxor and each of them, and/or their agents, employees and servants,
breached the duty of care owed to Ms. Harrison by negligently maintaining and
inspecting the Subject Premises and further failing to warn Ms. Harrison of the
unreasonably dangerous conditions.

19.As a direct and proximate result of Luxor’s negligence, Ms. Harrison has and

will continue to incur pain and suffering and emotional distress, in an amount in

-excess of $10,000.00.

Second Cause of Action
(Negligent Hiring, Training, Maintenance and Supervision -
Luxor)
20.Ms. Harrison repeats, realleges and incorporates by reference the preceding
paragraphs as if fully set forth herein.
21.Luxor acted in a negligent matter, including, but not limited to, failure to:

a. Establish, implement, maintain, and enforce proper policies and
procedures for employees, including maintenance crew, security,
restaurant managers, and wait staff, under the control of Defendant
Luxor;

b. Establish, implement, maintain, and enforce proper policies and
procedures for maintenance, repair, inspection, and/or general upkeep of
the Subject Premises, including the restaurant’s furnishing;

c. Establish, implement, maintain, and enforce proper policies and
procedures for warning guests, including Ms. Harrison of potentially
dangerous conditions;

d. Properly hire adequate, experienced, and competent employees who are

able to warn guests, including Ms. Harrison of potentially dangerous

conditions:
i -
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. Properly pre-screen potential employees by conducting background

checks and other similar investigations into potential employee’s resume,

prior to employment retention;

Properly and adequately supervise and/or manage employees once they

were hired:

. Properly and adequately train employees and/or instruct them as to their

job duties and/or responsibilities;

. Properly and adequately oversee, control, issue regulations regarding the

conduct of employees;

Properly and adequately delineate maintenance, inspection, and repair job
duties and/or responsibilities to employees, and/or agents, acting on their
behalf; and

Properly, adequately, and responsibly setup procedures and policies to
ensure that all floor areas and restaurant furnishings, including the Subject
Table, are reasonably up kept in proper and working order for guests,

including Ms. Harrison.

22.As a direct and proximate result of Luxor's negligent hiring, training,
maintenance, and supervision, Ms. Harrison has and will continue to incur pain and
suffering and emotional distress, in an amount in excess of $10,000.00.

23.Ms. Harrison has been required to engage the services of Pickard Parry Pfau

to prosecute this matter, and Ms. Harrison is entitled to reasonable attorney’s fees

and costs therefor.

Third Cause of Action
(Negligence - Desert)

24.Defendant Desert is in the business of scooter sales and rentals of various

scooters, including the Subject Scooter.

25.Prior to Ms. Harrison's injury, Ms. Harrison, rented the Subject Scooter, from

-5-
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Desert.

26.0n or about December 10, 2014, Ms. Harrison began to use the Subject
Scooter, unknowingly to her, that the Subject Scooter was unstable, as it was missing
the anti-tip wheels, and otherwise unsafe for usage.

27.0n or about December 10, 2014, the Subject Scooter tipped over, and as a
result, Ms. Harrison was injured.

28.Ms. Harrison, is informed and believes, and thereupon alleges that Desert
negligently and carelessly, inspected, the Subject Scooter, as per the manufacturer,
the Subject Scooter should have been equipped with ant-tip wheels, therefore
Desert, knew that the Subject Scooter presented a dangerous condition and unsafe
for its intended usage.

29.Ms. Harrison, is informed and believes, and thereupon alleges that Desert
negligently and carelessly, failed to give proper operating instructions to Ms.

Harrison, prior to her usage,

30.Ms. Harrison, is informed and believes, and thereupon alleges that Desert
negligently and carelessly, removed the anti-tip wheels from the Subject Scooter,
therefore presenting a dangerous condition, rendering the Subject Scooter unsafe
for its intended usage.

31.As a direct and proximate result of Desert's negligence, Ms. Harrison has and

will continue to incur pain and suffering and emotional distress, in an amount in

excess of $10,000.00.,

Third Cause of Action
(Negligeht Hiring, Training, Maintenance and Supervision -
Desert)
32.Ms. Harrison repeats, realleges and incorporates by reference the preceding
paragraphs as if fully set forth herein.

33.Desert acted in a negligent matter, including, but not limited to, failure to:
-6 -
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. Establish, implement, maintain, and enforce proper policies and

procedures for employees, including maintenance crew, and sales staff,
under the control of Defendant Desert;

Establish, implement, maintain, and enforce proper policies and
procedures for maintenance, repair, inspection, and/or general upkeep of

the Subject Scooter’s safety features, including the anti-tip wheels;

. Establish, implement, maintain, and enforce proper policies and

procedures for warning guests, including Ms. Harrison of potentially

dangerous conditions;

. Properly hire adequate, experienced, and competent employees who are

able to warn guests, including Ms. Harrison of potentially dangerous

conditions:

. Properly pre-screen potential employees by conducting background

checks and other similar investigations into potential employee’s resume,

prior to employment retention;

. Properly and adequately supervise and/or manage employees once they

were hired:

. Properly and adequately train employees and/or instruct them as to their

job duties and/or responsibilities;

Properly and adequately oversee, control, issue regulations regarding the
conduct of employees;

Properly and adequately delineate maintenance, inspection, and repair job
duties and/or responsibilities to employees, and/or agents, acting on their
behalf; and |

Properly, adequately, and responsibly setup procedures and policies to

ensure that all scooters are fully operational, including the Subject Scooter

-7 -
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are reasonably up kept in proper and working order for guests, including

Ms. Harrison.

34.As a direct and proximate result of Desert's negligent hiring, training,

maintenance, and supervision, Ms. Harrison has and will continue to incur pain and

suffering and emotional distress, in an amount in excess of $10,000.00.

35.Ms. Harrison has been required to engage the services of Pickard Parry Pfau

to prosecute this matter, and Ms. Harrison is entitled to reasonable attorney’s fees

and costs therefor.

Prayer for Relief

Wherefore, Ms. Harrison prays for judgment of this Court as follows:

1. General damages in excess of Ten Thousand Dollars ($10,000.00);

P wWnN

Special Damages in excess of Ten Thousand Doilars ($10,000.00),
Cost of Suit, and attorneys’ fees as provided by law;

Prejudgment interest as provided by law; and

5. Such other and further relief as the Court may deem just and proper.

DATED this 24th day of February 2016.

PICKXRD PARRY PFAU

A TN

PR

Matthew G. Pfau, Esq.

Nevada Bar No.: 11439

10120 South Eastern Avenue, Suite 140
Henderson, Nevada 89052

702 910 4300 TEL

702 910 4303 FAX

Attorneys for Plaintiff,

Vivia Harrison
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CLERK OF THE COURT

CLARK COUNTY, NEVADA

VIVIA HARRISON, an individual

Plaintiff,

VS,

MGM RESORTS INTERNATIONAL, dba Luxor Hotel
& Casino, a Nevada Domestic Corporation; DESERT
MEDICAL EQUIPMENT, a Nevada Domestic
Corporation, DOES I through XXX, inclusive and ROE
BUSINESS ENTITIEST I through XXX, inclusive,

Defendants.

DESERT MEDICAL EQUIPMENT’S ANSWER TO PLAINTIFF’'S COMPLAINT

CASE NO.: A-16-732342-C
DEPT. NO.: 1

COMES NOW, Defendant DESERT MEDICAL EQUIPMENT, by and through its

attorney of record, ALVERSON, TAYLOR, MORTENSEN & SANDERS, and hereby answers

Plaintiff’s Complaint as follows:

{1
f11/
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PARTIES, JURISDICTION, AND GENERAL ALLEGATIONS

1. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 1 of Plaintiff’s Complaint, and therefore denies
the same.

2. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 2 of Plaintiff’s Complaint, and therefore denies
the same.

3. Answering Defendant admits to the allegations contained in paragraph 3 of
Plaintiff’s Complaint.

4. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 4 of Plaintif's Complaint, and therefore denies.
the same.

5. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 5 of Plaintiff's Complaint, and therefore denies
the same.

6. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 6 of Plaintiff’s Complaint, and therefore denies
the same.

7. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 7 of Plaintifs Complaint, and therefore denies
the same.

8, Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraphs 8 of Plaintiff’s Complaint, and therefore denies
the same.

2 #23646 / DIM:sim
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0. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 9 of Plaintiff’s Complaint, and therefore denies
the same.

10.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 10 of Plaintiff*s Complaint, and therefore denies
the same,

1. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 11 of Plaintiff’s Complaint, and therefore denies
the same.

12.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 12 of Plaintiff’s Complaint, and therefore denies
the same.

FIRST CAUSE OF ACTION
(Negligence — Luxor)

13.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 12 of Plaintiff’s Complaint as if the same were more fully
set forth herein.

14.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 14 of Plaintiff’s Complaint, and therefore denies
the same.

15.  Answering Defendant is without sufficient knowledge to form a belief as o the

truth of the allegations contained in paragraphs 15 of Plaintiff’s Complaint, and therefore denies

the same.

16.  Answering Defendant is without sufficient knowledge to form a belief as to the

3 #23646 / DIM:sjm
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truth of the allegations contained in paragraphs 16 of Plaintiff’s Complaint, and therefore denies
the same,

17.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 17 of Plaintiff’s Complaint, and therefore denies
the same,

18.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 18 of Plaintiff’s Complaint, and therefore denies
the same.

19.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraphs 19 of Plaintif’s Complaint, and therefore denies

the same.

SECOND CAUSE OF ACTION
(Negligent Hiring, Training, Maintenance and Supervision — Luxor)

20.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 19 of Plaintiff’s Complaint as if the same were more fully

set forth herein.

21.  Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraphs 21 of Plaintiff’s Complaint, and therefore denies

the same.

22.  Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraphs 22 of Plaintiff’s Complaint, and therefore denies

the same.

23.  Answering Defendant is without sufficient knowledge to form a belief as to the

4 #23646 / DIM:sjm
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truth of the allegations contained in paragraphs 23 of Plaintiff’s Complaint, and therefore denies

the same,

THIRD CAUSE OF ACTION
(Negligence — Desert)

24.  In answering paragraph 24 of Plaintiff’s Complaint, Defendant admits that Desert
rents scooters. Accordingly, Defendant is without sufficient knowledge to form a belief as to the
truth of the remaining allegations contained in paragraph 24 of Plaintifs Complaint, and

therefore denies the same.

25.  Answering Defendant denies the allegations contained in paragraph 25 of

Plaintiff’s Complaint.

26.  Answering Defendant denies that the subject scooter was missing anti-tip wheels.
Defendant is without sufficient knowledge to form a belief as to the truth of the remaining

allegations contained in paragraph 26 of Plaintiff’s Complaint, and therefore denies the same.

27.  Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraphs 27 of Plaintiff’s Complaint, and therefore denies

the same.

28.  Answering Defendant denies the allegations contained in paragraph 28 of

Plaintiff’s Complaint.

29.  Answering Defendant denies the allegations contained in paragraph 29 of

Plaintiff’s Complaint,

30.  Answering Defendant denies the allegations contained in paragraph 30 of

5 #23646 / DIM:sjm
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Plaintiff’s Complaint.

31.  Answering Defendant denies the allegations contained in paragraph 31 of

Plaintiff’s Complaint.

THIRD CAUSE OF ACTION

(Negligent Hiring, Training, Maintenance and Supervision — Desert)

32.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 31 of Plaintiff’s Complaint as if the same were more fully
set forth herein,

33.  Answering Defendant denies the allegations contained in paragraph 33 of
Plaintiff’s Complaint.

34.  Answering Defendant denies the allegations contained in paragraph 34 of
Plaintiff’s Complaint.

35.  Answering Defendant denies the allegations contained in paragraph 35 of
Plaintiff’s Complaint.

FIRST AFFIRMATIVE DEFENSE

Defendant alleges that Plaintifi’'s Complaint on file herein fails to state a claim upon
which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

Defendant alleges that the damages, if any, were caused in whole or in part, or where
contributed to by reason of the negligence or wrongful conduct of the Plaintiff,

THIRD AFFIRMATIVE DEFENSE
All risks and dangers involved in the factual situation described in the Complaint were

open, obvious, and known to the Plaintiff and said Plaintiff voluntarily assumed said risks and

dangers.
6 #23646 / DJM:sjm
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FOURTH AFFIRMATIVE DEFENSE
The incident alleged in the Complaint and the resulting damages, if any, to the Plaintiff
were proximately caused or contributed to by Plaintiff’s own negligence, and such negligence
was greater than the alleged negligence of Defendants.
FIFTH AFFIRMATIVE DEFENSE
Defendant atleges that the occurrence referred to in the Complaint, and all injuries and
damages, if any, resulting therefrom were caused by the acts or omissions of a third party over
whom Defendants had no control.
SIXTH AFFIRMATIVE DEFENSE
Defendant has fully performed and discharged all obligations owed to Plaintiff, including
meeting the requisite standard of care to which Plaintiff was entitled.
SEVENTH AFFIRMATIVE DEFENSE
If Plaintiff has sustained any injuries or damages, such were the result of intervening
and/or superseding events, factors, occurrences, or conditions, which were in no way caused by
Defendant, and for which Defendant is not liable.
EIGHTH AFFIRMATIVE DEFENSE
Plaintiff is barred from recovering any special damages herein as a result of the failure to
comply with the provisions of N.R.C.P. 9(g).
NINTH AFFIRMATIVE DEFENSE
Defendant alleges that Plaintiff has a duty to mitigate her damages and has failed to do
s0.
TENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the applicable statutes of limitations and/or repose.

/11

7 #23646 / DIM:sjm

16




ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA §9117-1401

(701) 3847000

W00 ~) O h A W R

[ 0 o R o L o N T . e NG T . o S S
B ~J & th s W R = O D 0 ) h th B W R = O

ELEVENTH AFFIRMATIVE DEFENSE
Plaintiff did not exercise ordinary care, caution or prudence in the conduct of her affairs
relating to the allegations contained in Plaintif’s Complaint herein for damages in order to avoid
the injuries or damages of which Plaintiff complains, and said injuries or damages, if any, were
directly and proximately contributed to or caused by the fault, carelessness and negligence of the
Plaintiff.

TWELVTH AFFIRMATIVE DEFENSE

Pursuant to N.R.C.P. 11, as amended, all possible Affirmative Defenses may not have
been alleged herein insofar as sufficient facts were not available after reasonable inquiry upon
the filing of Defendant’s Answer, and therefore, Defendant reserves the right to amend its
Answer to allege additional Affirmative Defenses if subsequent investigation warrants,

THIRTEENTH AFFIRMATIVE DEFENSE

That it has been necessary for Defendant to employ the services of an attorney to defend
this action and a reasonable sum should be allowed Defendant for attomneys’ fees, together with
costs of suit incurred herein.

FOURTEENTH AFFIRMATIVE DEFENSE

Defendant hereby incorporates by reference those affirmative defenses enumerated in
Rule 8 and Rule 12 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the
event further investigation or discovery reveals the applicability of any such defenses, Defendant
reserve the right to seek leave of Court to amend its Answer to specifically assert the same. Such
defenses are herein incorporated by reference for the specific purpose of not waiving the same.

FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s Complaint, and each claim asserted therein and the relief sought, is barfed by
the statute of frauds.

8 #23646 1 DIM;sjm
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SIXTEENTH AFFIRMATIVE DEFENSE
Plaintiff failed to allege facts in support of any award for pre-judgment interest.
SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiff failed to name the proper party or parties as Defendants.
EIGHTEENTH AFFIRMATIVE DEFENSE
All possible affirmative defenses may not have been alleged herein insofar as sufficient
facts wete not available after reasonable inquiry upon the filing of Defendant’s Answer and,
therefore, Defendant reserves the right to amend their Answer to allege additional Affirrhative
Defenses if subsequent investigation warrants.
NINETEENTH AFFIRMATIVE DEFENSE
Plaintiff is comparatively at fault; Plaintiffs’ recovery, if any, should be reduced in
proportion to their own fault, or in the event his fault exceeds that of Defendant, they are not

entitled to any recovery.

TWENTIETH AFFIRMATIVE DEFENSE

Defendant denies each and every allegation of Plaintiff’s Complaint not specifically
admitted or otherwise pled to herein,
TWENTY-FIRST AFFIRMATIVE DEFENSE
Defendants allege that at all times mentioned in Plaintiff*s Complaint, Plaintiff was
suffering from a medical condition(s) which Defendant did not cause, nor was Defendant
responsible for said medical condition(s).

TWENTY-SECOND AFFIRMATIVE DEFENSE

Plaintiff is barred from any recovery in this action by their own conduct that operates as a

waiver of their rights.

11/
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TWENTY-THIRD AFFIRMATIVE DEFENSE
Plaintiff is barred from recovery in this action by the doctrine of unclean hands.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

No privity of contract exists between Plaintiff and Defendant such that Defendant cannot
be liable as a matter of law.
TWENTY-FIFTH AFFIRMATIVE DEFENSE
Plaintiff's claims, or parts thereof, are barred by the doctrine of waiver and estoppel.
TWENTY-SIXTH AFFIRMATIVE DEFENSE
Plaintiff’s damages, if any, were directly and proximately caused by the misuse, abuse of,
improper repair and maintenance of, alteration, and the unreasonable and improper use of the
scooter. Further, the misuse, abuse, improper repair and maintenance of, alteration, or failure to
use the scooter properly contributed to the loss or damages alleged in Plaintiffs Complaint. The
damages, if any, recoverable by Plaintiff herein must be diminished in proportion to the amount
of fault attributable to such misuse, abuse, unreasonable use, alteration, or improper use.
TWENTY-SEVENTH AFFIRMATIVE DEFENSE

“1“

Plaintif’s damages were the result of unrelated, pre-existing, or subsequent conditions
unrelated to Defendant's conduct.
PRAYER FOR RELIEF

Defendant denies each and every allegation to any of the requested relief as contained

within Plaintiff’s Complaint.

1/
117
11/
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the _G‘ of April, 2016, the forgoing
DESERT MEDICAL EQUIPMENT’S ANSWER TO PLAINTIFF’S COMPLAINT was
served on the following by Electronic Service to All parties on the Wiznet Service List,
addressed as follows:
Matthew G. Pfau, Esq.
PICKARD PARRY PFAU
10120 S. Eastern Avenue, Suite 140

Henderson, NV 89052
Attorney for Plaintiff

An£Employee of Alverson, Taylor,
rtensen & Sanders

12 #23646 / DIM:sjm
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PICKARD
PARRY

Electronically Filed
04/29/2016 01:30:24 PM

1| ACOMP '%g‘ e
Matthew G. Pfau, Esq. % 3
2| Nevada Bar No.: 11439
PICKARD PARRY PFAU CHERKOT THE COURT
3| 10120 South Eastern Avenue, Suite 140
Henderson, Nevada 89052
4| 702 9104300 TEL
702 910 4303 FAX
5| matt@pickardparry.com
6| Attorneys for Plaintiff,
Vivia Harrison
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
9 * % %
10| vivia Harrison, an individual Case No.: A-16-732342-C
11 Dept. No.: |
Plaintiff,
12 VS.
— 13
3 Ramparts, Inc., d/b/a Luxor Hotel & | First Amended Complaint
<[ 14 Casino, a Nevada Domestic Corporation;
il 15| Desert Medical Equipment, a Nevada
1l Domestic Corporation, Does | through
16 XXX, inclusive and Roe Business Entities
17| 1through XXX, inclusive
18 Defendants.
19
20 Plaintiff, Vivia Harrison (“Ms. Harrison”), being represented by her attorney of
21| record, Matthew G. Pfau, Esq. of PICKARD PARRY, PFAU, hereby complains against
22 | Defendants Ramparts, Inc., d/b/a Luxor Hotel & Casino (“Luxor) and Desert Medical
23| Equipment (“Desert”) as follows:
24
25 Parties, Jurisdiction, and General Allegations
26 1. Ms. Harrison is a resident of Winston County, State of Alabama, and at all
27| relevant times herein was a resident of Winston County, State of Alabama when the
28| incident occurred.
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2. Ms. Harrison is informed and believes, and thereupon alleges, that Defendant
Luxor is a domestic corporation doing business in the State of Nevada.

3. Ms. Harrison isinformed and believes, and thereupon alleges, that Defendant
Desert is a domestic corporation doing business in the State of Nevada.

4. That the names and capacities, whether individual, corporate, associates, co-
partnership, or otherwise of Defendants, Jane Doe and Does | through X, are
unknown to Ms. Harrison who therefore sues said Defendants by such fictitious
names; once the true names are discovered, Ms. Harrison will ask leave to amend
this Complaint to substitute the true names of said Defendants. Ms. Harrison is
informed and believes and thereupon alleges that the Defendants so designated
herein are responsible in some manner for their agency, master/servant or joint
venture relationship with Defendants, or otherwise contributed to, as a proximate
cause, the damages to Ms. Harrison as herein alleged.

5. Ms. Harrison, is informed and believes, and thereupon alleges that at all
relevant times Defendant Luxor, and ROE Defendants mentioned herein owned,
managed, controlled, or in some other way were in charge of and responsible for a
certain premises known as the Luxor Grand located at 3799 South Las Vegas
Boulevard, Las Vegas, Nevada 89109 (“Subject Premises”) and the safety of the
patrons and hotel guests of the aforementioned premises.

6. At all relevant times, Defendant Luxor were agents, servants, and employees
acting within the course and scope of said employment and agency.

7. Atall relevant times, Defendants Luxor were the owners, operators, managers,
controllers, inspectors, supervisors and controllers of the premises and of the
common areas of the Subject Premises.

8. Ms. Harrison was an invited guest of Luxor and was legally on the premises
when the events mentioned herein occurred.

9. Ms. Harrison, on or around December 10, 2014, was operating a rented

scooter (“Subject Scooter”), through Desert.
e I
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10.As Mr. Harrison was entering the Backstage Deli, the Backstage Deli
employees, in an effort to accommodate the Subject Scooter's passageway,
proceeded to move the dining tables and chairs.

11.As Ms. Harrison was operating her Subject Scooter over the base of the table
(“Subject Table"), her scooter’s front wheel gave way, and the scooter tipped over, to
the right.

12. Unaware of the present dangerous conditions, Ms. Harrison sustained

serious injuries, including a stroke and hip fracture.

First Cause of Action
(Negligence - Luxor)
13.Ms. Harrison repeats, realleges and incorporates by reference the preceding
paragraphs as if fully set forth herein.
14.Luxor was in custody and control of the Backstage Deli restaurant furnishings,
had a duty to maintain and inspect the tables, including the Subject Table on the
Subject Premises for the care, safety and protection of those persons present on the
Subject Premises, especially guests thereof, including Ms. Harrison.
15.Luxor was responsible for the safety of guests on the Subject Premises,
ensuring that dangerous conditions were not present on the Subject Premises, and
ensuring that guests thereof were warned of any and all dangerous conditions on
the Subject Premises, including Ms. Harrison.
16.Luxor negligently maintained and inspected the Subject Premises, including
the Subject Scooter on the Subject Premises, so that it was permitted to remain in
an unreasonably dangerous conditions, presenting a danger to unsuspecting guests,
including Ms. Harrison.
17.Luxor and/or their agents, employees and servants had actual or constructive
notice of the dangerous conditions, and therefore had full knowledge of, or should

have had full knowledge of, the dangerous conditions and failed to remedy the
-3 -

COMPLAINT

25



RD

PICKA

P AU

o W o N o kW N -

NN N N N N NN N s s s s s o
0o ~N O Uk~ W N =, O YW 00NNyl

dangerous conditions or otherwise take action to make it safe.

18.Luxor and each of them, and/or their agents, employees and servants,
breached the duty of care owed to Ms. Harrison by negligently maintaining and
inspecting the Subject Premises and further failing to warn Ms. Harrison of the
unreasonably dangerous conditions.

19.As a direct and proximate result of Luxor’'s negligence, Ms. Harrison has and
will continue to incur pain and suffering and emotional distress, in an amount in

excess of $10,000.00.

Second Cause of Action
(Negligent Hiring, Training, Maintenance and Supervision -
Luxor)
20.Ms. Harrison repeats, realleges and incorporates by reference the preceding
paragraphs as if fully set forth herein,
21.Luxor acted in a negligent matter, including, but not limited to, failure to:

a. Establish, implement, maintain, and enforce proper policies and
procedures for employees, including maintenance crew, security,
restaurant managers, and wait staff, under the control of Defendant
Luxor;

b. Establish, implement, maintain, and enforce proper policies and
procedures for maintenance, repair, inspection, and/or general upkeep of
the Subject Premises, including the restaurant’s furnishing;

c. Establish, implement, maintain, and enforce proper policies and
procedures for warning guests, including Ms. Harrison of potentially
dangerous conditions;

d. Properly hire adequate, experienced, and competent employees who are
able to warn guests, including Ms. Harrison of potentially dangerous

conditions;
-4 -
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. Properly pre-screen potential employees by conducting background

checks and other similar investigations into potential employee’s resume,
prior to employment retention;
Properly and adequately supervise and/or manage employees once they

were hired:

. Properly and adequately train employees and/or instruct them as to their

job duties and/or responsibilities;

. Properly and adequately oversee, control, issue regulations regarding the

conduct of employees;

Properly and adequately delineate maintenance, inspection, and repair job
duties and/or responsibilities to employees, and/or agents, acting on their
behalf; and

Properly, adequately, and responsibly setup procedures and policies to
ensure that all floor areas and restaurant furnishings, including the Subject
Table, are reasonably up kept in proper and working order for guests,

including Ms. Harrison.

22.As a direct and proximate result of Luxor's negligent hiring, training,
maintenance, and supervision, Ms. Harrison has and will continue to incur pain and
suffering and emotional distress, in an amount in excess of $10,000.00.

23.Ms. Harrison has been required to engage the services of Pickard Parry Pfau
to prosecute this matter, and Ms. Harrison is entitled to reasonable attorney’s fees

and costs therefor,

Third Cause of Action

(Negligence - Desert)

24 .Defendant Desert is in the business of scooter sales and rentals of various
scooters, including the Subject Scooter.

25.Prior to Ms. Harrison's injury, Ms. Harrison, rented the Subject Scooter, from

- 5_
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Desert.

26.0n or about December 10, 2014, Ms. Harrison began to use the Subject
Scooter, unknowingly to her, that the Subject Scooter was unstable, as it was missing
the anti-tip wheels, and otherwise unsafe for usage.

27.0n or about December 10, 2014, the Subject Scooter tipped over, and as a
result, Ms. Harrison was injured.

28.Ms. Harrison, is informed and believes, and thereupon alleges that Desert
negligently and carelessly, inspected, the Subject Scooter, as per the manufacturer,
the Subject Scooter should have been equipped with ant-tip wheels, therefore
Desert, knew that the Subject Scooter presented a dangerous condition and unsafe
for its intended usage.

29.Ms. Harrison, is informed and believes, and thereupon alleges that Desert
negligently and carelessly, failed to give proper operating instructions to Ms.
Harrison, prior to her usage,

30.Ms. Harrison, is informed and believes, and thereupon alleges that Desert
negligently and carelessly, removed the anti-tip wheels from the Subject Scooter,
therefore presenting a dangerous condition, rendering the Subject Scooter unsafe
for its intended usage.

31.As a direct and proximate result of Desert's negligence, Ms. Harrison has and
will continue to incur pain and suffering and emotional distress, in an amount in

excess of $10,000.00.

Third Cause of Action
(Negligent Hiring, Training, Maintenance and Supervision -
Desert)
32.Ms. Harrison repeats, realleges and incorporates by reference the preceding
paragraphs as if fully set forth herein.

33.Desert acted in a negligent matter, including, but not limited to, failure to:
-6 -
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. Establish, implement, maintain, and enforce proper policies and

procedures for employees, including maintenance crew, and sales staff,
under the control of Defendant Desert;

Establish, implement, maintain, and enforce proper policies and
procedures for maintenance, repair, inspection, and/or general upkeep of

the Subject Scooter’s safety features, including the anti-tip wheels;

. Establish, implement, maintain, and enforce proper policies and

procedures for warning guests, including Ms. Harrison of potentially

dangerous conditions;

. Properly hire adequate, experienced, and competent employees who are

able to warn guests, including Ms. Harrison of potentially dangerous

conditions;

. Properly pre-screen potential employees by conducting background

checks and other similar investigations into potential employee’s resume,

prior to employment retention;

. Properly and adequately supervise and/or manage employees once they

were hired;

. Properly and adequately train employees and/or instruct them as to their

job duties and/or responsibilities;

Properly and adequately oversee, control, issue regulations regarding the
conduct of employees;

Properly and adequately delineate maintenance, inspection, and repair job
duties and/or responsibilities to employees, and/or agents, acting on their
behalf; and

Properly, adequately, and responsibly setup procedures and policies to

ensure that all scooters are fully operational, including the Subject Scooter

~7-
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34.As a direct and proximate result of Desert's negligent hiring, training,

maintenance, and supervision, Ms. Harrison has and will continue to incur pain and

are reasonably up kept in proper and working order for guests, including

Ms. Harrison.

suffering and emotional distress, in an amount in excess of $10,000.00.

35.Ms. Harrison has been required to engage the services of Pickard Parry Pfau

to prosecute this matter, and Ms. Harrison is entitled to reasonable attorney’s fees

and costs therefor,

Prayer for Relief

Wherefore, Ms. Harrison prays for judgment of this Court as follows:

1.

W N

5.
DATED this 29th day of April 2016.

General damages in excess of Ten Thousand Dollars ($10,000.00);
Special Damages in excess of Ten Thousand Dollars ($10,000.00);
Cost of Suit, and attorneys’ fees as provided by law;

Prejudgment interest as provided by law; and

Such other and further relief as the Court mq{y" deem just and proper.

PICKARD PARRY PFAU

&S O]

o Y .

T P 3 P
> el "

Matthew G. Pfau, Esq.

Nevada Bar No.: 11439

10120 South Eastern Avenue, Suite 140
Henderson, Nevada 89052

702 910 4300 TEL

702 910 4303 FAX

Attorneys for Plaintiff,
Vivia Harrison

-8 -
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Certificate of Service
| hereby certify that on the 29th day of April 2016, service of the foregoing First
Amended Complaint was made by required electronic service, to the following

individuals:

David J. Mortensen, Esq.
ALVERSON, TAYLOR
MORTENSEN & SANDERS
7401 West Charleston Boulevard
Las Vegas, Nevada 89117

Attorneys for Defendant,
Desert Medical Equipment

Troy E. Peyton, Esq.
/71 East Harmon Avenue
Las Vegas, Nevada 89109

Attorneys for Defendant,
Ramparts, Inc., d/b/a Luxor Hotel & Casino

} . {
H L8 "
..-'"} ﬁ*’ﬁ-’q’(a{r ; ‘{.{:&’é"kﬁ“
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

DAVID J. MORTENSEN, ESQ.

Nevada Bar No. 002547

JARED F. HERLING, ESQ.

Nevada Bar No. 13350

7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

Phone: (702) 384-7000

Facsimile: (702) 385-7000

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Desert Medical Equipment

DISTRICT COURT

Electronically Filed
05/05/2016 02:59:37 PM

%;.M

CLERK OF THE COURT

CLARK COUNTY, NEVADA

VIVIA HARRISON, an individual

Plaintiff,
VS.

RAMPARTS, INC., dba Luxor Hotel & Casino, a
Nevada Domestic Corporation; DESERT MEDICAL
EQUIPMENT, a Nevada Domestic Corporation, DOES
[ through XXX, inclusive and ROE BUSINESS
ENTITIEST I through XXX, inclusive,

Defendants.

CASE NO.: A-16-732342-C
DEPT. NO.: 1

DESERT MEDICAL EQUIPMENT’S ANSWER TO

PLAINTIFE’S FIRST AMENDED COMPLAINT

COMES NOW, Defendant DESERT MEDICAL EQUIPMENT, by and through its

attorney of record, ALVERSON, TAYLOR, MORTENSEN & SANDERS, and hereby answers

Plaintiff’s First Amended Complaint as follows:
/11
/17

/17
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PARTIES, JURISDICTION, AND GENERAL ALLEGATIONS

1. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 1 of Plaintiff’s First Amended Complaint, and
therefore denies the same,

2. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 2 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

3. Answering Defendant admits to the allegations contained in paragraph 3 of
Plaintiff’s First Amended Complaint.

4, Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 4 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

5. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 5 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

6. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 6 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

7. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 7 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

8. Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraph 8 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

2 #23646 / DIM:mb
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9. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 9 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

10.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 10 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

11.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 11 of PlaintifP’s First Amended Complaint, and
therefore denies the same.

12.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 12 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

FIRST CAUSE OF ACTION
(Negligence — Luxor)

13.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 12 of Plaintiff’s First Amended Complaint as if the same
were more fully set forth herein,

14, Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 14 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

15. Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraph 15 of Plaintiff’s First Amended Complaint, and

therefore denies the same.

16.  Answering Defendant is without sufficient knowledge to form a belief as to the

3 #23646 / DIM:mb

34




ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS

7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1401

(702) 3584-7000

O 00 ) N W B W) e

NN R N RN N NN N e e e et e ek et b e e
N NI Y i bE WON = O YW 00N YN R W N e S

truth of the allegations contained in paragraph 16 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

17.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 17 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

18.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 18 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

19.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 19 of Plaintiff’s First Amended Complaint, and
therefore denies the same.

SECOND CAUSE OF ACTION
(Negligent Hiring, Training, Maintenance and Supervision — Luxor)

20.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 19 of Plaintiff’s First Amended Complaint as if the' same

were more fully set forth herein.

21.  Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraph 21 of Plaintiff's First Amended Complaint, and

therefore denies the same.

22.  Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraph 22 of Plaintiff’s First Amended Complaint, and

therefore denies the same.

23.  Answering Defendant is without sufficient knowledge to form a belief as to the

4 #23646 / DIM:mb
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truth of the allegations contained in paragraph 23 of Plaintiff’s First Amended Complaint, and

therefore denies the same.

THIRD CAUSE OF ACTION
(Negligence — Desert)

24.  In answering paragraph 24 of Plaintiff’s First Amended Complaint, Defendant
admits that Desert rents scooters. Accordingly, Defendant is without sufficient knowledge to
form a belief as to the truth of the remaining allegations contained in paragraph 24 of Plaintiff’s

First Amended Complaint, and therefore denies the same.

25.  Answering Defendant denies the allegations contained in paragraph 25 of

Plaintiff’s First Amended Complaint.

26.  Answering Defendant denies that the subject scooter was missing anti-tip wheels.
Defendant is without sufficient knowledge to form a belief as to the truth of the remaining

allegations contained in paragraph 26 of Plaintiff’s First Amended Complaint, and therefore

denies the same.

27.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 27 of Plaintiff’s First Amended Complaint, and

therefore denies the same.

28.  Answering Defendant denies the allegations contained in paragraph 58 of

Plaintiff’s First Amended Complaint.

29.  Answering Defendant denies the allegations contained in paragraph 29 of

Plaintiff’s First Amended Complaint.

5 #23646 / DIM:mb
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30.  Answering Defendant denies the allegations contained in paragraph 30 of

Plaintiff’s First Amended Complaint.

31.  Answering Defendant denies the allegations contained in paragraph 31 of
Plaintiff’s First Amended Complaint.

THIRD CAUSE OF ACTION
(Negligent Hiring, Training, Maintenance and Supervision — Desert)

32.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 31 of Plaintiff’s First Amended Complaint as if the same
were more fully set forth herein.

33.  Answering Defendant denies the allegations contained in paragraph 33 of
Plaintiff’s First Amended Complaint.

34.  Answering Defendant denies the allegations contained in paragraph 34 of
Plaintiff’s First Amended Complaint.

35.  Answering Defendant denies the allegations contained in paragraph 35 of
Plaintiff’s First Amended Complaint.

FIRST AFFIRMATIVE DEFENSE

Defendant alleges that Plaintiff’s First Amended Complaint on file herein fails to state a
claim upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

Defendant alleges that the damages, if any, were caused in whole or in part, or where
contributed to by reason of the negligence or wrongful conduct of the Plaintiff,

THIRD AFFIRMATIVE DEFENSE
All risks and dangers involved in the factual situation described in the Complaint were

open, obvious, and known to the Plaintiff and said Plaintiff voluntarily assumed said risks and
6 #23646 / DIM:mb
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dangers.
FOURTH AFFIRMATIVE DEFENSE
The incident alleged in the Complaint and the resulting damages, if any, to the Plaintiff
were proximately caused or contributed to by Plaintiff’s own negligence, and such negligence
was greater than the alleged negligence of Defendants.
FIFTH AFFIRMATIVE DEFENSE
Defendant alleges that the occurrence referred to in the Complaint, and all injuries and
damages, if any, resulting therefrom were caused by the acts or omissions of a third party over
whom Defendants had no control. |
SIXTH AFFIRMATIVE DEFENSE
Defendant has fully performed and discharged all obligations owed to Plaintiff, including
meeting the requisite standard of care to which Plaintiff was entitled.
SEVENTH AFFIRMATIVE DEFENSE
If Plaintiff has sustained any injuries or damages, such were the result of intervening
and/or superseding events, factors, occurrences, or conditions, which were in no way caused by
Defendant, and for which Defendant is not liable.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiff is barred from recovering any special damages herein as a result of the failpre to
comply with the provisions of N.R.C.P. 9(g).
NINTH AFFIRMATIVE DEFENSE
Defendant alleges that Plaintiff has a duty to mitigate her damages and has failed to do
50,
TENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the applicable statutes of limitations and/or repose.

7 #23646 / DIM:mb
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ELEVENTH AFFIRMATIVE DEFENSE
Plaintiff did not exercise ordinary care, caution or prudence in the conduct of her affairs
relating to the allegations contained in Plaintiff’s First Amended Complaint herein for dal:nages
in order to avoid the injuries or damages of which Plaintiff complains, and said injuries or
damages, if any, were directly and proximately contributed to or caused by the fault, carelessness
and negligence of the Plaintiff,
TWELVTH AFFIRMATIVE DEFENSE
Pursuant to N.R.C.P. 11, as amended, all possible Affirmative Defenses may not have
been alleged herein insofar as sufficient facts were not available after reasonable inquiry upon
the filing of Defendant’s Answer, and therefore, Defendant reserves the right to amend its
Answer to allege additional Affirmative Defenses if subsequent investigation warrants.
THIRTEENTH AFFIRMATIVE DEFENSE
That it has been necessary for Defendant to employ the services of an attorney to (iefend
this action and a reasonable sum should be allowed Defendant for attorneys’ fees, together with
costs of suit incurred herein.
FOURTEENTH AFFIRMATIVE DEFENSE
Defendant hereby incorporates by reference those affirmative defenses enumerated in
Rule 8 and Rule 12 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the
event further investigation or discovery reveals the applicability of any such defenses, Defendant
reserve the right to seek leave of Court to amend its Answer to specifically assert the same. Such
defenses are herein incorporated by reference for the specific purpose of not waiving the same.
FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s First Amended Complaint, and each claim asserted therein and the relief

sought, is barred by the statute of frauds.
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SIXTEENTH AFFIRMATIVE DEFENSE
Plaintiff failed to allege facts in support of any award for pre-judgment interest.
SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiff failed to name the proper party or parties as Defendants.
EIGHTEENTH AFFIRMATIVE DEFENSE
All possible affirmative defenses may not have been alleged herein insofar as sufficient
facts were not available after reasonable inquiry upon the filing of Defendant’s Answer and,
therefore, Defendant reserves the right to amend their Answer to allege additional Affirmative
Defenses if subsequent investigation warrants.
NINETEENTH AFFIRMATIVE DEFENSE
Plaintiff is comparatively at fault; Plaintiffs’ recovery, if any, should be reduced in
proportion to their own fault, or in the event his fault exceeds that of Defendant, they are not
entitled to any recovery.
TWENTIETH AFFIRMATIVE DEFENSE
Defendant denies each and every allegation of Plaintiff’s First Amended Complaint not
specifically admitted or otherwise pled to herein.
TWENTY-FIRST AFFIRMATIVE DEFENSE
Defendants allege that at all times mentioned in Plaintiff’s First Amended Comf)laint,
Plaintiff was suffering from a medical condition(s) which Defendant did not cause, nor was
Defendant responsible for said medical condition(s).
TWENTY-SECOND AFFIRMATIVE DEFENSE

Plaintiff is barred from any recovery in this action by their own conduct that operates as a
waiver of their rights.

{11
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TWENTY-THIRD AFFIRMATIVE DEFENSE
Plaintiff is barred from recovery in this action by the doctrine of unclean hands.
TWENTY-FOURTH AFFIRMATIVE DEFENSE
No privity of contract exists between Plaintiff and Defendant such that Defendant cannot

be liable as a matter of law.

TWENTY-FIFTH AFFIRMATIVE DEFENSE

Plaintiff's claims, or parts thereof, are barred by the doctrine of waiver and estoppel.
TWENTY-SIXTH AFFIRMATIVE DEFENSE

Plaintiff’s damages, if any, were directly and proximately caused by the misuse, abuse of|
improper repair and maintenance of, alteration, and the unreasonable and improper use of the
scooter. Further, the misuse, abuse, improper repair and maintenance of, alteration, or failure to
use the scooter properly contributed to the loss or damages alleged in Plaintiff’s First Amended
Complaint. The damages, if any, recoverable by Plaintiff herein must be diminished in
proportion to the amount of fault attributable to such misuse, abuse, unreasonable use, alteration,
or improper use.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s damages were the result of unrelated, pre-existing, or subsequent conditions
unrelated to Defendant's conduct.
PRAYER FOR RELIEF
Defendant denies each and every allegation to any of the requested relief as contained
within Plaintiff’s First Amended Complaint.
/17
/11

{11
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ALVERSON, TAYLOR, MORTENSEN & SANDERS
DAVID J. MORTENSEN, ESQ.

Nevada Bar No. 002547

JARED F. HERLING, ESQ.

Nevada Bar No. 13350

7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

Phone: (702) 384-7000

Facsimile: (702) 385-7000

E-File: efile@alversontaylor.com

Attorneys for Defendant and

Third-Party Plaintiff Desert Medical Equipment

DISTRICT COURT

Electronically Filed
07/20/2016 03:50:46 PM

%;.W

CLERK OF THE COURT

CLARK COUNTY, NEVADA

VIVIA HARRISON, an individual

Plaintiff,
vs.

RAMPARTS, INC, dba Luxor Hotel & Casino, a
Nevada Domestic Corporation; DESERT MEDICAL
EQUIPMENT, a Nevada Domestic Corporation, DOES
I through XXX, inclusive and ROE BUSINESS
ENTITIEST I through XXX, inclusive,

Defendants.

DESERT MEDICAL EQUIPMENT, a Nevada
Domestic Corporation

Third-Party Plaintiff,
Vvs.

STAN SAWAMOTO, an individual

Third-Party Defendant.

CASE NO.: A-16-732342-C
DEPT.NO.: 1

DEFENDANT DESERT

MEDICAL EQUIPMENT'’S
THIRD-PARTY COMPLAINT

AGAINST STAN SAWAMOTO

COMES NOW Defendant/Third-Party Plaintiff, DESERT MEDICAL EQUIPMENT, by

and through its attorneys of record, the law firm of ALVERSON, TAYLOR, MORTENSEN &

1
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SANDERS, and for its Third-Party Complaint against STAN SAWAMOTO alleges as follows:
PARTIES, JURISDICTION, AND GENERAL ALLEGATIONS

1. Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is and was at
all relevant times a domestic corporation conducting business in the State of Nevada.

2, Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is informed
and believes and thereon alleges that Third-Party Defendant STAN SAWAMOTO is and was at
all relevant times an individual residing in Haleyville, Alabama.

3. On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTO
was physically present in the State of Nevada and conducted business with Defendant/Third-
Party Plaintiff DESERT MEDICAL EQUIPMENT by entering into a Terms and Conditions of
Rental contract with Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT for the
rental and temporary use of a mobility scooter (hereinafter, the “Subject Scooter”).

4, Plaintiff VIVIA HARRISON filed her Amended Complaint on April 29, 2016,
naming DESERT MEDICAL EQUIPMENT and RAMPARTS, INC., D/B/A LUXOR HOTEL
& CASINO as Defendants.

5. Plaintiff alleges in her Amended Complaint that she suffered a fall on or about
December 10, 2014, while using Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENTs rental Subject Scooter while on RAMPARTS, INC., D/B/A LUXOR HOTEL &
CASINO?’s property.

6. Plaintiff alleges that on or around December 10, 2014, she was “operating her
Subject Scooter” over the base of a table at Luxor’s Backstage Deli when “her scooter’s. front

wheel gave way, and the scooter tipped over, to the right” causing her to suffer a “stroke and hip

fracture.”

7. Plaintiff did not rent the Subject Scooter nor receive possession of the Subject

2 #23646/DIM:mb
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Scooter directly from Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT.

8. The Subject Scooter was rented by Third-Party Defendant STAN SAWAMOTO,
as a customer, on or around December 10, 2014, pursuant to the Terms and Conditions of Rental
agreement by and between Third-Party Defendant STAN SAWAMOTO and Defendant/Third-
Party Plaintiff DESERT MEDICAL EQUIPMENT. Third-Party Defendant STAN
SAWAMOTO took physical possession of the Subject Scooter on or about December 10, 2014,
following his execution of the Terms and Conditions of Rental agreement.

9. On information and belief, Third-Party Defendant STAN SAWAMOTO was
Plaintiff VIVIA HARRISON’s husband, friend, acquaintance, relative, and/or traveling
companion on the date of Plaintiff VIVIA HARRISON’s alleged fall.

10.  Notably, the Terms and Conditions of Rental entered into by Third-Party
Defendant STAN SAWAMOTO and Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT provided as follows:

The customer shall indemnify and hold harmless DESERT
MEDICAL/Luxor from and against any and all liability . . .
resulting from the actual or alleged presence, use, or operation of
the equipment, provided such injury, death or property damage is
not attributable to the negligence of DESERT MEDICAL/Luxor.
DESERT MEDICVAL OWNS the equipment. The customer will
NOT give, transfer possession of the equipment to anyone else. . .

11.  Upon informatioq and belief, Third-Party Defendant STAN SAWAMOTO
breached the Terms and Conditions of Rental by giving/transferring possession of the Subject
Scooter to Plaintiff VIVIA HARRISON for her use, ultimately causing her alleged injuries.

12.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was not
responsible for the subject accident, which was caused by the breach of contract by Third-Party

Defendant STAN SAWAMOTO.

I 1/
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FIRST CLAIM FOR RELIEF
(Breach of Contract)

13.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT repeats and
realleges the allegations contained in Paragraphs 1 through 12, of its Third-Party Complaint as
though fully set forth herein.

14.  On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTO
entered into a valid Terms and Conditions of Rental contract with Defendant/Third-Party
Plaintiff DESERT MEDICAL EQUIPMENT, which provided for the temporary rental of the
Subject Scooter to Third-Party Defendant STAN SAWAMOTO. Third-Party Defendant STAN
SAWAMOTO took physical possession of the Subject Scooter on or about December 10, 2014,
following his execution of the Terms and Conditions of Rental agreement.

15.  On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTO
breached the Terms and Conditions of Rental contract by giving/transferring possession of the
Subject Scooter to Plaintiff, VIVIA HARRISON, ultimately causing the injuries alleged in her
Amended Complaint.

16.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT fully
performed all conditions, covenants, and promises required be performed in accordance with the
Terms and Conditions of Rental contract.

17. Asadirect and proximate result of Third-Party Defendant STAN SAWAMOTO’s
breach of contract, Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT has
suffered damages in excess of $10,000.00.

18.  As a further result of Third-Party Defendant STAN SAWAMOTO's conduct,
Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced to retain the

services of an attorney, for which Defendant/T hird-Party Plaintiff DESERT MEDICAL

4 #23646/DIM:mb
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EQUIPMENT has incurred and will continue to incur attorneys’ fees and costs.

SECOND CLAIM FOR RELIEF
(Breach of Implied Covenant of Good Faith and Fair Dealing)

19.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT repeats and
realleges the allegations contained in Paragraphs 1 through 18, of its Third-Party Compla;int as
though fully set forth herein,

20.  Nevada law recognizes that implied in every contract is a covenant of good faith
and fair dealing, which is a promise that neither party will do anything which will injure the right
of the other to receive the benefits of the agreement.

21. Third-Party Defendant STAN SAWAMOTO owed Defendant/Third-Party
Plaintiff DESERT MEDICAL EQUIPMENT a duty of good faith and fair dealing, inherent in
their contractual relationship arising out of the Terms and Conditions of Rental contract.

22.  Third-Party Defendant STAN SAWAMOTO breached the implied covenant of
good faith and fair dealing owed to Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT by giving/transferring possession of the Subject Scooter to Plaintiff V.IVIA
HARRISON in direct contravention of the Terms and Conditions of Rental contract, and as a
direct or proximate result thereof, Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT has been damaged in excess of $10,000.00.

23.  As a further result of Third-Party Defendant STAN SAWAMOTO’s conduct,
Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced to retain the
services of an attorney, for which Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT has incurred and will continue to incur attorneys’ fees and costs.

THIRD CLAIM FOR RELIEF
(Contractual Indemnity)

24, Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT repeats and

5 #23646/DIM:mb
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realleges the allegations contained in Paragraphs 1 through 23, of its Third-Party Complaint as
though fully set forth herein.
25. On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTO, as
a “customer”, entered into a Terms and Conditions of Rental contract with Defendant/Third-
Party Plaintiff DESERT MEDICAL EQUIPMENT which provided as follows:
The customer shall indemnify and hold harmless DESERT
MEDICAL/Luxor from and against any and all liability . . .
resulting from the actual or alleged presence, use, or operation of

the equipment, provided such injury, death or property damage is
not attributable to the negligence of DESERT MEDICAL/Luxor

[ 1

26.  On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTO
breached the Terms and Conditions of Rental contract by giving/transferring possession of the
Subject Scooter to Plaintiff, VIVIA HARRISON, ultimately causing the injuries alleged in her
Amended Complaint.

27.  Plaintiff VIVIA HARRISON’s injuries are not attributable to the negligence of
Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT and Defendant/T hird-Party
Plaintiff DESERT MEDICAL EQUIPMENT is entitled to contractual indemnity from Third-
Party Defendant STAN SAWAMOTO pursuant to the Terms and Conditions of Rental contract
for damages stemming from Plaintiff VIVIA HARRISON’s alleged injuries, should liability
ultimately accrue to Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT. °

28.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced
to retain the services of an attorney to pursue its claims against Third-Party Defendant STAN
SAWAMOTO, and therefore, Defendant/Third-Party Plaintiff DESERT MEDICAL

EQUIPMENT is entitled to recover reasonable attorney’s fees and costs.

/1
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FOURTH CLAIM FOR RELIEF
(Implied or Equitable Indemnity)

29.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT repeats and
realleges the allegations contained in Paragraphs 1 through 28, of its Third-Party Complaint as
though fully set forth herein.

30. As a result of the breach of contract of Third-Party Defendant STAN
SAWAMOTO, claims have been made against Defendant/Third-Party Plaintiff DESERT
MEDICAL EQUIPMENT for alleged damages.

31.  The damages alleged by Plaintiff VIVIA HARRISON against Defendant/Third-
Party Plaintiff DESERT MEDICAL EQUIPMENT, if any, were caused in whole or in part by
the actions and/or omissions of Third-Party Defendant STAN SAWAMOTO.

32.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT denies that it
was negligent, careless, and/or reckless, and denies that it was engaged in any tortious conduct,
and denies that it is liable under any theory alleged in Plaintiff VIVIA HARRISON’s Aménded
Complaint, or under any theory whatsoever for the damages allegedly sustained by Plaintiff
VIVIA HARRISON.

33.  If Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is
determined to be liable, which it specifically denies, said liability would be passive or secondary
to the primary or active liability of Third-Party Defendant STAN SAWAMOTO.

34.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced
to retain the services of an attorney to pursue its claims against Third-Party Defendant STAN
SAWAMOTO, and therefore, Defendant/Third-Party Plaintiff DESERT MEDICAL

EQUIPMENT is entitled to recover reasonable attorney’s fees and costs.

{1/
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FIFTH CLAIM FOR RELIEF
(Contribution)

35.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT repeats and
realleges the allegations contained in Paragraphs 1 through 34, of its Third-Party Complaint as
though fully set forth herein.

36.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is informed,
believes, and alleges that the claims made by Plaintiff VIVIA HARRISON against
Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is, in whole or in part, the
result of the actions and/or omissions of Third-Party Defendant, STAN SAWAMOTO.

37.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is entitled to
contribution from Third-Party Defendant, STAN SAWAMOTO, for apportionment of all such
losses or damages as a result of any settlement, compromise, judgment, or award, which may
occur in this matter.

38.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced
to retain the services of an attorney to pursue its claims against Third-Party Defendant, STAN
SAWAMOTO; therefore, Defendant/T hird-Party Plaintiff DESERT MEDICAL EQUIPMENT is
entitled to recover reasonable attorney’s fees and costs.

PRAYER FOR RELIEF '

WHEREFORE, Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT
prays for judgment against Third-Party Defendant, STAN SAWAMOTO as follows:

1. For general and special damages in an amount in excess of Ten Thousand Dollars

($10,000.00);
2, For indemnity in favor of Defendant/Third-Party Plaintiff DESERT MEDICAL

EQUIPMENT in excess of $10,000.00;

8 #23646/DIM:mb
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3. For contribution in favor of Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT in excess of $10,000.00;

4, For prejudgment interest;

5. For reasonable legal expenses, attorney’s fees, and costs in favor of
Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT incurred in
the prosecution of this matter; and

6. For such other and further relief as this Court deems just and proper.

g/

DATED this day of July, 2016.

ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1401

(702) 384-7000
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ALVERSO
SEN & S

S\

DAVID J. MORTENJEN, ESQ.
Nevada Bar No. 002347
JARED F. HERLING, ESQ.
Nevada Bar No. 1335
7401 W. Charleston Boulé
Las Vegas, NV 89117-1401

Phone: (702) 384-7000

Facsimile: (702) 385-7000

E-File: efile@alversontaylor.com

Attorneys for Defendant and

Third-Party Plaintiff Desert Medical Equipment

m\david.grp\clients\23646\pleadings\third-party complaint against stan sawamoto.docx
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ANS .
Troy E. Peyton, Esq. % i‘ W
Nevada Bar No. 1188

William T. Martin, Esq. CLERK OF THE COURT
Nevada Bar No. 2534

71 East Harmon Ave

Las Vegas, Nevada 89109

P: 702-692-9594

F: 702-692-9597

tpevton@mgmresorts.com

wmartin@mgmresorts.com

Attorney for Defendant,

Ramparts, Inc. d/b/a Luxor Hotel & Casino

DISTRICT COURT
CLARK COUNTY, NEVADA

VIVIA HARRISON, an individual

Case No.: A-16-732342-C
Dept. No.: 1

Plaintiff,
V8.

RAMPARTS, INC. D/B/A LUXOR HOTEL &
CASINO, a Nevada Domestic Corporation;
DESERT MEDICAL EQUIPMENT, a Nevada
Domestic Corporation, Does I through XXX,
inclusive and Roe Business Entities I through XXX
inclusive

Defendants.

R T g g N g N N T N T T

RAMPARTS, INC. D/B/A LUXOR HOTEL & CASINO’S ANSWER TO PLAINTIFF’S
FIRST AMENDED COMPLAINT
Defendant Ramparts, Inc. d/b/a Luxor Hotel & Casino by and through its attorneys of
record, William T. Martin, Esq. and Troy E. Peyton, Esq. hereby submits its Answer to Plaintiffs’
First Amended Complaint as follows:

General Allegations

1. Answering paragraph 1 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained

therein, and therefore denies each and every allegation contained in said paragraph.
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2. Answering paragraph 2 of the Complaint, this answering Defendant admits the
allegations contained therein.

3. Answering paragraph 3 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

4, Answering paragraph 4 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

3. Answering paragraph 5 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

6. Answering paragraph 6 of the Complaint, this answering Defendant 1s without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

7. Answering paragraph 7 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

3. Answering paragraph 8 of the Complaint, this answering Defendant 1s without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

0. Answering paragraph 9 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

10. Answering paragraph 10 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained

therein, and therefore denies each and every allegation contained in said paragraph.
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11. Answering paragraph 11 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

12. Answering paragraph 12 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained 1n said paragraph.

First Cause of Action
(Negligence — Luxor)

13. Answering paragraph 13 of the Complaint, this answering Defendant repeats and
realleges paragraphs 1 through 12 of its Answer as though each were fully set forth in this
paragraph.

14. Answering paragraph 14 of the Complaint, this answering Defendant admits that
it owed certain duties of care, but denies that it breached any duty of care owed to Plaintiff and
denies any other allegation contained in said paragraph.

15. Answering paragraph 15 of the Complaint, this answering Defendant admits that
it owed certain duties of care, but denies that it breached any duty of care owed to Plaintiff and
denies any other allegation contained in said paragraph.

16. Answering paragraph 16 of the Complaint, this answering Defendant denies the
allegations contained therein.

17. Answering paragraph 17 of the Complaint, this answering Defendant denies the
allegations contained therein.

18. Answering paragraph 18 of the Complaint, this answering Defendant denies the
allegations contained therein.

19. Answering paragraph 19 of the Complaint, this answering Defendant denies the
allegations contained therein.

11/
/17
111/
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Second Cause of Action
(Negligent Hiring, Training, Maintenance and Supervision — Luxor)

20. Answering paragraph 20 of the Complaint, this answering Defendant repeats and
realleges paragraphs 1 through 19 of its Answer as though each were fully set forth in this
paragraph.

21. Answering paragraph 21 of the Complaint, this answering Defendant denies the
allegations contained therein.

22. Answering paragraph 22 of the Complaint, this answering Defendant denies the
allegations contained therein.

23. Answering paragraph 23 of the Complaint, this answering Defendant denies the
allegations contained therein.

Third Cause of Action
(Negligence — Desert)

24, Answering paragraph 24 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

25. Answering paragraph 25 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

26. Answering paragraph 26 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

27. Answering paragraph 27 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

28. Answering paragraph 28 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained

therein, and therefore denies each and every allegation contained in said paragraph.
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29. Answering paragraph 29 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

30. Answering paragraph 30 of the Complaint, this answering Defendant 1s without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained 1n said paragraph.

31. Answering paragraph 31 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

Third Cause of Action
(Negligent Hiring, Training, Maintenance and Supervision — Desert)

32. Answering paragraph 32 of the Complaint, this answering Defendant repeats and
realleges paragraphs 1 through 31 of its Answer as though each were fully set forth in this
paragraph.

33. Answering paragraph 33 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

34, Answering paragraph 34 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

35. Answering paragraph 35 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

36. Ramparts, Inc. d/b/a Luxor Hotel & Casino denies any allegation herein not
specifically admitted.

FIRST AFFIRMATIVE DEFENSE
Plaintiff’s Complaint fails to state a claim against this Answering Defendant upon which

relief can be granted.
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SECOND AFFIRMATIVE DEFENSE
The damages and injuries, if any, incurred by Plaintiff are not attributable to any act,
conduct, or omission on the part of Defendant.
THIRD AFFIRMATIVE DEFENSE
The Plaintiff has failed to mitigate her damages, if any, which Defendant denies, and
Plaintiff’s claims are therefore barred in whole or in part.
FOURTH AFFIRMATIVE DEFENSE
The occurrence referred to in the complaint, and all injuries and damages, if any, resulting
therefrom were caused by the acts or omissions of a third party, or third parties over whom
Defendant had no control.
FIFTH AFFIRMATIVE DEFENSE
The occurrence referred to in the complaint, and all injuries and damages, if any, resulting
therefrom were the result of a subsequent intervening cause and not the alleged negligence of
Defendant.
SIXTH AFFIRMATIVE DEFENSE
The incident alleged in the Complaint and the resulting damages, if any, to Plaintiff was
proximately caused or contributed to by Plaintiff’s own negligence and such negligence was
greater than the negligence, if any, of Defendant.
SEVENTH AFFIRMATIVE DEFENSE
The incident and/or Plaintiff’s injuries were caused by Plaintiff’s pre-existing and/or physical
condition and not by the negligence of Defendant.
EIGHTH AFFIRMATIVE DEFENSE
Defendant reserves the right to assert any additional affirmative defenses and matters in
avoidance as may be disclosed during the course of additional investigation and discovery.
Pursuant to NRCP 11, as amended, all possible affirmative defenses may not have been alleged
herein insofar as sufficient facts were not plead and are not available after reasonable inquiry upon
the filing of Defendant’s Answer, and therefore Defendant reserves the right to amend this answer

to allege additional affirmative defenses if so warranted.
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NINTH AFFIRMATIVE DEFENSE

Defendant hereby incorporates by reference those affirmative defenses enumerated in Rule

8 of the Nevada Rules of Civil Procedure as if fully set forth herein.

In the event further

investigation or discovery reveals the applicability of such defenses, Defendant reserves the right

to seek leave of Court to amend this Answer to specifically assert the same. Such defenses are

herein incorporated by reference for the specific purpose of not waiving the same.

WHEREFORE, Defendant respectfully requests that this Court enter judgment as

follows:
. That Plaintiff take nothing by virtue of her Complaint;
2. That the Complaint on file herein be dismissed with prejudice;
3. For an award of reasonable attorneys’ fees and costs of suit; and
4. For such other and further relief as the Court deems appropriate.

DATED this 22™ day of July, 2016

/s/ Troy E. Peyton
Troy E. Peyton, Esq.
Nevada Bar No. 1188
William T. Martin, Esq.
Nevada Bar No. 2534
71 East Harmon Ave
Las Vegas, Nevada 89109
P: 702-692-9594
F: 702-692-9597
tpeyton@mgmresorts.com
wmartin@mgmresorts.com
Attorney for Defendant,
Ramparts, Inc. d/b/a Luxor Hotel & Casino
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CERTIFICATE OF SERVICE

I hereby certify that on the 22™ day of July, 2016, I caused to be served the foregoing
RAMPARTS, INC. D/B/A LUXOR HOTEL & CASINO’S ANSWER TO PLAINTIFF’S
FIRST AMENDED COMPLAINT on the following parties at the following addresses:

by: [] U.S. Postal Service, ordinary first class mail

U.S. Postal Service, certified or registered mail,

return receipt requested

hand delivery

other (specify) Pursuant to NEFCR 9 to be electronically served through
the Eighth Judicial District Court’s electronic filing system, with the date and time of the
electronic service substituted for the date and place of deposit in the mail

Firm Name E-Mail Address(es)
PICKARD PARRY PFAU zach@pickardparry.com

dave@pickardparry.com
Firm Name E-Mail Address(es)
ALVERSON, TAYLOR MORTERSEN bnielson@alversontaylor.com
& SANDERS efile@alversontaylor.com

dmortensen@alversontaylor.com
jherling@alversontaylor.com

/s/ Kimberly Bynum
Kimberly Bynum
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Electronically Filed
08/19/2016 11:18:52 AM

ACOMP g‘ At
Matthew G. Pfau, Esq. % 3

Nevada Bar No.: 11439

PICKARD PARRY PFAU CLERK OF THE COURT
10120 South Eastern Avenue, Suite 140

Henderson, Nevada 89052

702 9104300 TEL

702 910 4303 FAX

matt@pickardparry.com

Attorneys for Plaintiff,
Vivia Harrison

DISTRICT COURT
CLARK COUNTY, NEVADA

* %k *

Vivia Harrison, an individual Case No.: A-16-732342-C
Dept. No.: |

Plaintiff,
VS.

Ramparts, Inc., dba Luxor Hotel & | Second Amended Complaint
Casino, a Nevada Domestic
Corporation; Desert Medical
Equipment, a Nevada Domestic
Corporation, Pride Mobility Products
Corp., a Nevada Domestic Corporation;
Does | through XXX, inclusive and Roe
Business Entities | through XXX, inclusive

Defendants.

Plaintiff, Vivia Harrison (“Ms. Harrison”), being represented by her attorney of
record, Matthew G. Pfau, Esq. of PICKARD PARRY, PFAU, hereby complains against
Defendants Ramparts, Inc., d/b/a Luxor Hotel & Casino (“Luxor), Desert Medical

Equipment (“Desert”) and Pride Mobility Corp. (“Pride Mobility”) as follows:
Parties, Jurisdiction, and General Allegations

1. Ms. Harrison is a resident of Winston County, State of Alabama, and at all

relevant times herein was a resident of Winston County, State of Alabama when the
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incident occurred.

2. Ms. Harrison is informed and believes, and thereupon alleges, that Defendant
Luxor is a domestic corporation doing business in the State of Nevada.

3. Ms. Harrison is informed and believes, and thereupon alleges, that Defendant
Desert is a domestic corporation doing business in the State of Nevada.

4. Ms. Harrison is informed and believes, and thereupon alleges, that Defendant
Pride Mobility is a domestic corporation doing business in the State of Nevada.

5. That the names and capacities, whether individual, corporate, associates, co-
partnership, or otherwise of Defendants, Jane Doe and Does | through X, are
unknown to Ms. Harrison who therefore sues said Defendants by such fictitious
names; once the true names are discovered, Ms. Harrison will ask leave to amend
this Complaint to substitute the true names of said Defendants. Ms. Harrison is
informed and believes and thereupon alleges that the Defendants so designated
herein are responsible in some manner for their agency, master/servant or joint
venture relationship with Defendants, or otherwise contributed to, as a proximate
cause, the damages to Ms. Harrison as herein alleged.

6. Ms. Harrison, is informed and believes, and thereupon alleges that at all
relevant times Defendant Luxor, and ROE Defendants mentioned herein owned,
managed, controlled, or in some other way were in charge of and responsible for a
certain premises known as the Luxor Grand located at 3799 South Las Vegas
Boulevard, Las Vegas, Nevada 89109 (“Subject Premises”) and the safety of the
patrons and hotel guests of the aforementioned premises.

7. At all relevant times, Defendant Luxor were agents, servants, and employees
acting within the course and scope of said employment and agency.

8. Atallrelevanttimes, Defendants Luxor were the owners, operators, managers,
controllers, inspectors, supervisors and controllers of the premises and of the
common areas of the Subject Premises.

9. Ms. Harrison was an invited guest of Luxor and was legally on the premises
-9 -
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when the events mentioned herein occurred.

10.Ms. Harrison, on or around December 10, 2014, was operating a motorized
scooter rental (“Subject Scooter”) in the restaurant area of Luxor; such scooter
rentals were in the custody and control of the Luxor and placed in the casino area
by said Defendant Desert for rent by guests of the Luxor, including Ms. Harrison.

11.As Mr. Harrison was entering the Backstage Deli, the Backstage Deli
employees, in an effort to accommodate the Subject Scooter's passageway,
proceeded to move the dining tables and chairs.

12.As Ms. Harrison unknowing drove the Subject Scooter over the base of a table
(“Subject Table"), her scooter’s front wheel gave way, and the scooter tipped over, to
the right.

13.No anti-tip or stabilization device was present on the front of the Subject
Scooter at the time of the incident.

14. Unaware of the present dangerous conditions, Ms. Harrison sustained

serious injuries, including a stroke and hip fracture.

First Cause of Action
(Negligence - Luxor)
15.Ms. Harrison repeats, realleges and incorporates by reference the preceding
paragraphs as if fully set forth herein.
16.Luxor was in custody and control of the Backstage Deli restaurant furnishings,
had a duty to maintain and inspect the tables, including the Subject Table on the
Subject Premises for the care, safety and protection of those persons present on the
Subject Premises, especially guests thereof, including Ms. Harrison.
17.Luxor was responsible for the safety of guests on the Subject Premises,
ensuring that dangerous conditions were not present on the Subject Premises, and
ensuring that guests thereof were warned of any and all dangerous conditions on

the Subject Premises, including Ms. Harrison.
-3-
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18.Luxor negligently maintained and inspected the Subject Premises, including
the Subject Scooter on the Subject Premises, so that it was permitted to remain in
an unreasonably dangerous conditions, presenting a danger to unsuspecting guests,
including Ms. Harrison.

19.Luxor and/or their agents, employees and servants had actual or constructive
notice of the dangerous conditions, and therefore had full knowledge of, or should
have had full knowledge of, the dangerous conditions and failed to remedy the
dangerous conditions or otherwise take action to make it safe.

20.Luxor and/or their agents, employees and servants, breached the duty of care
owed to Ms. Harrison by negligently maintaining and inspecting the Subject Premises
and further failing to warn Ms. Harrison of the unreasonably dangerous conditions.

21.As a direct and proximate result of Luxor's negligence, Ms. Harrison has and
will continue to incur pain and suffering and emotional distress, in an amount in

excess of $10,000.00.

Second Cause of Action
(Negligent Hiring, Training, Maintenance and Supervision - Luxor)
22.Ms. Harrison repeats, realleges and incorporates by reference the preceding
paragraphs as if fully set forth herein.
23.Luxor acted in a negligent matter, including, but not limited to, failure to:

a. Establish, implement, maintain, and enforce proper policies and
procedures for employees, including maintenance crew, security,
restaurant managers, and wait staff, under the control of Defendant
Luxor;

b. Establish, implement, maintain, and enforce proper policies and
procedures for maintenance, repair, inspection, and/or general upkeep of
the Subject Premises, including the restaurant’s furnishing;

c. Establish, implement, maintain, and enforce proper policies and
- 4-
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procedures for warning guests, including Ms. Harrison of potentially
dangerous conditions;

d. Properly hire adequate, experienced, and competent employees who are
able to warn guests, including Ms. Harrison of potentially dangerous
conditions;

e. Properly pre-screen potential employees by conducting background
checks and other similar investigations into potential employee’s resume,
prior to employment retention;

f. Properly and adequately supervise and/or manage employees once they
were hired;

g. Properly and adequately train employees and/or instruct them as to their
job duties and/or responsibilities;

h. Properly and adequately oversee, control, issue regulations regarding the
conduct of employees;

i. Properly and adequately delineate maintenance, inspection, and repair job
duties and/or responsibilities to employees, and/or agents, acting on their
behalf; and

j. Properly, adequately, and responsibly setup procedures and policies to
ensure that all floor areas and restaurant furnishings, including the Subject
Table, are reasonably up kept in proper and working order for guests,
including Ms. Harrison,

24.As a direct and proximate result of Luxor's negligent hiring, training,
maintenance, and supervision, Ms. Harrison has and will continue to incur pain and
suffering and emotional distress, in an amount in excess of $10,000.00.

25.Ms. Harrison has been required to engage the services of Pickard Parry Pfau
to prosecute this matter, and Ms. Harrison is entitled to reasonable attorney's fees

and costs therefor.

- 5_
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Third Cause of Action
(Negligence - Desert)

26.Defendant Desert is in the business of scooter sales and rentals of various
scooters, including the Subject Scooter.

27.Prior to Ms. Harrison's injury, Ms. Harrison, rented the Subject Scooter, from
Desert.

28.0n or about December 10, 2014, Ms. Harrison began to use the Subject
Scooter, unknowingly to her, that the Subject Scooter was unstable, as it was missing
the anti-tip wheels, and otherwise unsafe for usage.

29.0n or about December 10, 2014, the Subject Scooter tipped over, and as a
result, Ms. Harrison was injured.

30.Ms. Harrison, is informed and believes, and thereupon alleges that Desert
negligently and carelessly, inspected, the Subject Scooter, as per the manufacturer,
the Subject Scooter should have been equipped with ant-tip wheels, therefore
Desert, knew that the Subject Scooter presented a dangerous condition and unsafe
for its intended usage.

31.Ms. Harrison, is informed and believes, and thereupon alleges that Desert
negligently and carelessly, failed to give proper operating instructions to Ms.
Harrison, prior to her usage,

32.Ms. Harrison, is informed and believes, and thereupon alleges that Desert
negligently and carelessly, removed the anti-tip wheels from the Subject Scooter,
therefore presenting a dangerous condition, rendering the Subject Scooter unsafe
for its intended usage.

33.As a direct and proximate result of Desert's negligence, Ms. Harrison has and
will continue to incur pain and suffering and emotional distress, in an amount in

excess of $10,000.00.

-6-
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Fourth Cause of Action
(Negligent Hiring, Training, Maintenance and Supervision -
Desert)
34.Ms. Harrison repeats, realleges and incorporates by reference the preceding
paragraphs as if fully set forth herein.
35.Desert acted in a negligent matter, including, but not limited to, failure to:

k. Establish, implement, maintain, and enforce proper policies and
procedures for employees, including maintenance crew, and sales staff,
under the control of Defendant Desert;

|. Establish, implement, maintain, and enforce proper policies and
procedures for maintenance, repair, inspection, and/or general upkeep of
the Subject Scooter’s safety features, including the anti-tip wheels;

m. Establish, implement, maintain, and enforce proper policies and
procedures for warning guests, including Ms. Harrison of potentially
dangerous conditions;

n. Properly hire adequate, experienced, and competent employees who are
able to warn guests, including Ms. Harrison of potentially dangerous
conditions;

0. Properly pre-screen potential employees by conducting background
checks and other similar investigations into potential employee’s resume,
prior to employment retention;

p. Properly and adequately supervise and/or manage employees once they
were hired;

g. Properly and adequately train employees and/or instruct them as to their
job duties and/or responsibilities;

r. Properly and adequately oversee, control, issue regulations regarding the
conduct of employees;

s. Properly and adequately delineate maintenance, inspection, and repair job
-7 -
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duties and/or responsibilities to employees, and/or agents, acting on their
behalf; and
t. Properly, adequately, and responsibly setup procedures and policies to
ensure that all scooters are fully operational, including the Subject Scooter
are reasonably up kept in proper and working order for guests, including
Ms. Harrison.
36.As a direct and proximate result of Desert's negligent hiring, training,
maintenance, and supervision, Ms. Harrison has and will continue to incur pain and
suffering and emotional distress, in an amount in excess of $10,000.00.
37.Ms. Harrison has been required to engage the services of Pickard Parry Pfau
to prosecute this matter, and Ms. Harrison is entitled to reasonable attorney’s fees

and costs therefor.

Fifth Cause of Action
(Negligence- Pride Mobility)

38. Defendant Pride Mobility is in the business of manufacturing, designing and
distributing various motorized scooters, including the Subject Scooter for personal
use to the consuming public as well as to businesses, including the Luxor.

39.0n December 10, 2014, Ms. Harrison began to use the Subject Scooter,
unknowingly to her, that the Subject Scooter was unstable, as it was missing front
anti-tip wheels, and otherwise unsafe for usage.

40.0n or about December 10, 2014, the Subject Scooter tipped over, and as a
result, Ms. Harrison was injured.

41.Ms. Harrison, is informed and believes, and thereupon alleges that Pride
Mobility Corporation negligently and carelessly manufactured, inspected, and
designed the Subject Scooter, knowing that the Subject Scooter presented a
dangerous condition and unsafe for its intended usage.

42.As a direct and proximate result of Pride Mobility’s negligence, Ms. Harrison
-8 -
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has and will continue to incur pain and suffering and emotional distress, in an

amount in excess of $10,000.

Sixth Cause of Action

(Strict Products Liability- Pride Mobility)
43.Ms. Harrison repeats, realleges, and incorporates by reference the preceding
paragraphs as fully set forth herein.
44, Pride Mobility is the manufacturer, designer, and distributor of the Subject
Scooter.
45.Ms. Harrison was a foreseeable user of the Subject Scooter, using the Subject
Scooter in a foreseeable manner, within the scope of its intended use.
46.At all times herein, the Subject Scooter and its component parts were defective
as to manufacture, and warnings, causing the Subject Scooter to be in an
unreasonably dangerous and defective condition that made it unsafe for its
intended use,
47.The defect existed at the time the Subject Scooter left the manufacturer.
48.As a direct and proximate result of the defective and dangerous condition of the
Subject Scooter, Ms. Harrison was physically injured, suffered pain and suffering,
emotional damages, and other losses.
49.Ms. Harrison is entitled to punitive damages.
50.Ms. Harrison has been required to engage the services of Pickard Parry Pfau to
prosecute this matter, and Ms. Harrison is entitled to reasonable attorney’s fees and

costs therefore.

Prayer for Relief
Wherefore, Ms. Harrison prays for judgment of this Court as follows:
1. General damages in excess of Ten Thousand Dollars ($10,000.00);

2. Special Damages in excess of Ten Thousand Dollars ($10,000.00);
~9-
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3. Cost of Suit, and attorneys' fees as provided by law;
4. Prejudgment interest as provided by law; and

5. Such other and further relief as the Court may deem just and proper.

DATED this 19th day of August 2016. PICKARD PARRY PFAU

R S _ PR L
R I
o E A S

Matthew G. Pfau, Esq.

Nevada Bar No.: 11439

10120 South Eastern Avenue, Suite 140
Henderson, Nevada 89052

702 910 4300 TEL

702 910 4303 FAX

Attorneys for Plaintiff,
Vivia Harrison

Certificate of Service
| hereby certify that on the 19th day of August 2016, service of the foregoing
SecondAmended Complaint was made by required electronic service, to the

following individuals:

David J. Mortensen, Esq. Troy E. Peyton, Esq.
ALVERSON, TAYLOR 71 East Harmon Avenue
MORTENSEN & SANDERS Las Vegas, Nevada 89109
7401 West Charleston Boulevard

Las Vegas, Nevada 89117 Attorneys for Defendant,

Ramparts, Inc., d/b/a Luxor Hotel & Casino
Attorneys for Defendant,
Desert Medical Equipment

Joseph Burke, Esq.

Law Offices of Burke Vullo Reilly Roberts
1460 Wyoming Avenue

Forty Fort, Pennsylvania 18704

Attorneys for Defendant,
Pride Mobility Corporation

b F
n 52‘3#"“ L? .'-'?

P foodd

S D B £

o) S Qaral, TN

An Employee of PICKARD PARRY PFAU

§
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Troy B, Peyion, Esq. % i W 5

Mevada Bar Mo, 1188

William T, Marun, Esg. CLERK OF THE COURT
Mevada Bar No, 2534

71 East Harmon Ave

L.as Yegas, Nevada 9109

P 260295404

Fo 702-6%2.0397
teyVinnlm e mresors.com

WA e e soris. onm

Attorney for Defendant,

Hamparts, Inc, ditva Luxor Hotel & Casing

PESTRICT COURT
CLARK COUNTY, NEVADA

YVIVIA HARRISON, an individual

{Case No.o A-16-732342-C
[dept, No.

Plaintift,
Vg,

}

)

j

3

}
RAMPARTS, INC, D/B/Aa LUXOR HOTEL & 3
LASING, a Mevada Domestic Corporation; }
DESERT MEDHCAL EQUIPMENT, a Nevada 3
Domestic Corporation, PRIDE MOBILITY 3
PRODUCTS CORP., 3 Mevada Domestic 5
Corporation; Does | through XXX, mclusive and 3
Roe Business Entitigs § through XXX inclusive 3
Eefendants, 3

3

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

B T S

RECOND AMENDED COMPLAINT

Defendant Ramparts, inc. d/bfa Luxor Hotel & Casino by and through its attorneys of |

secord, William T, Martin, Esq. and Troy E. Peyvion, Esg. hereby submits its Answer 1o Plaintiffy’

Second Amended Complaint as follows:

{zeneral Allesationg

i, Answering paragraph 1 of the Complaint, this answering Defendant i3 withow
knowledge or information sufficient to form a belief as to the truth of the allegations contained |

therein, and therefore denies each and every allegation contained in sald paragraph.
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2. Answering paragraph 2 of the Complaint, this answering Defendant admiis the
allegations coniained therein.

3. Answering paragraph 3 of the Complaint, this answering Defendant is without
knowledge or information sufficient {o form a beliel as 1o the tuth of the allegations contained
therein, and therefore denies each and every allepation contained in said paragraph.

4, Answering paragraph 4 of the Complaint, this answering Defendant s withow
knowledpe or information sufficlent to {orm a belief a3 (o tie truth of the allegations contained
therein, and thersfore denies gach and every allegation contained in sald paragraph.

5. Answering paragraph & of the Complaini, this answering Defendant 1s without
knowledge or information sufficient {o form 2 beliel a8 o the iruth of the allegations contained
therein, and therefore denies sach and every allegation contained in said paragraph,

8. Answerning parsgraph & of the Complaint, this answering Defendant admits the
ailegations contained therein,

7. Answerning paragraph 7 of the Complaint, this answering Defendant is withowt
knowledge or information sufficient o form a belief as o the truth of the allepations comained
therein, and therefore denies each and every allegation contained in said paragraph.

g, Answering parsgraph 8 of the Complaint, this answering Defendant admits the
ailegations contained therein,

. Answering paragraph @ of the Complaint, this answering Defendant is without
knowledge or information sufflicient to form a hebef az (o the truth of the sllegations contained
therein, and therefore denies gach and every allegation contained in said paragraph,

1§43 Answering paragraph 10 of the Complainl, this answerning Defendant admits that
oy of about Dizcember 10, 2014, Plamti] was operating 2 motorized scooter in the restaurant areg
of Luxor and, with regard o the remainder of the parsgraph, this answering Defendant is without
knowledge or information sufficient to form a belief as 0 the truth of the alicgations contained

therein, and therefore denies cach and every alicgation contained in sald paragraph.

e
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1. Answering paragraph 11 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained i sald paragraph.

13. Answering paragraph 12 of the Complaint, this answering Uefendant is withowt
knowledge or information sufficient to form a belief as o the truth of the allegations contained
thersin, and therefore dentes each and every allegation contained in said paragraph.

13, Answering paragraph 13 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as o the wuth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

14. Answering paragraph 14 of the Complaint, this answering Defendant is withowt
knowledge or information sufficient to form a belief as 10 the truth of the alicgations contained
therein, and therefore denies each and every allegation contained in said paragraph.

First Cause of Action
{Neglipence ~ Luxor)
i5.

L3

Answering paragraph 15 of the Complaint, this answering Defendant repeats and
realleges paragraphs | through 14 of s Answer as though each were fully set forth in this
paragraph.

i Answering paragraph 16 of the Complaint, this answering Defendant admits that
it owed certain duties of care, but denies that it breached any duty of care owed to Plaintiff and
denies any other allegation contained in said paragraph.

17 Answering paragraph 17 of the Complaini, this answering Deflendant admits that
it owed certain duties of care, but denies that it breached any duty of care owed to Plaintiff and
denies any other allegation contained in said paragraph.

18, Answering paragraph 18 of the Complaing, this answering Defendant denies the
allegations contained therein.

19 Answering paragraph 19 of the Complaint, this answering Defendant denies the

allegations contained therein.
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pit) Answering paragraph 20 of the Complaint, this answering Defendant denies the
ailegations contained therein.

21, Answering paragraph 21 of the Complaint, this snswering Defendant denies the
altegations contained therein,

Recond Cause of Action
{Megligent Hiring, Training, Maintenance and Supervision ~ Luxor)

22, Answering paragraph 22 of the Compiaint, this answering Defendant repeats and
realleges paragraphs | through 21 of its Answer as though cach were fully set forth in this
paragrapHi.

23. Answering paragraph 23 of the Complaing, this answering Defendant denies the
allegations contained therein,

24, Answering paragraph 24 of the Complaing, this answering Defendant denies the
allegations coniained therein,

28, Answering paragraph 23 of the Complaint, this answering Defendant denses the
allegations contained therein.

Third Cause of Action
{Meghigenee — Desert)

286, Answering paragraph 28 of the Complaint, this answering Defendant 13 without
knowledge or information sufficient to form a belief ag 1o the truth of the allegsations contained
therein, and therefore denies cach and every allegation contained in said paragraph.

27. Answering paragraph 27 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as (o the truth of the allegations contained
therein, and therefore denies cach and every allegation contained in said paragraph,

28. Answering paragraph 28 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief a5 {0 the truth of the allegations contained

therein, and therefore denies each and every allegation conteined in said paragraph.
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39, Answering paragraph 29 of the Complaint, this answering Defendant s withowt
knowledge or information sufficient to form a belief as 1o the truth of the allegations contained
therein, and therefore denies each and every allegation contained i said paragraph.

30, Answering paragraph 30 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as o the tuth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph,

3L Answering paragraph 31 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as (o the wuth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

32. Answering paragraph 32 of the Complaint, this answering Defendant 15 withow
knowledge or information sufficient to form a belief as o the wuth of the allepations contained
therein, and therefore denies each and every allegation contained in said paragraph.

33. Answering paragraph 33 of the Complaint, this answering Defendant 15 withowt
knowledge or information sufficient to form a belief as to the fruth of the sllegations contained
thersin, and therefore denies esch and every allegation contained in said paragraph.

Third Cause of Action
{Megligent Hiring, Training, Maintenance and Supervision ~ Besert)

34, Aunswering paragraph 34 of the Complaint, this answering Defendant repeats and
reatieges paragraphs 1 through 33 of its Answer as though cach were fully set forth in this
paragraph.

35, Answering paragraph 35 of the Complaint, this answering Defendant is withou
knowledge or information sufficient to form a belief as io the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

36, Answering paragraph 36 of the Complaint, this answering Defendant s without
knowledge or information sufficient o form a belief as 0o the truth of the allegations contained

therein, and therefore denles each and every allegation contained in said paragraph,
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37 Answering paragraph 37 of the Complaing, this answering Defendant is without
knowledge or information sufficient to form a belief as 1o the truth of the aliegations contained
therein, and therefore denies each and every allegation contained in sald paragraph.

Fifth Cause of Action
{Negligence — Pride Maobility)

38. Answering paragraph 38 of the Complaint, this answering Defendant is withow
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

38, Answering paragraph 39 of the Complaing, this answering Defendant is without
knowledge or informstion sufficient fo form a belief as to the truth of the allegations contained
therstn, and therefore denies each and every allegation contained in said paragragh.

44}, Answering paragraph 443 of the Complaint, this answering Defendant is withow
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

41, Answering paragraph 41 of the Complamnt, this answering Defendant is without
knowledge or information sufficient 1o form a beliel as to the trudh of the allegations contained
therein, and therefore denies each and every allegation conlained in said paragraph.

43, Answering paragraph 42 of the Complaint, this answering Defendant s without
knowledge or information sufficient to form a belief as to the truth of the aliegations contained
thersin, and therefore denies each and every allegation contained in said paragraph.

Sixth Csuse of Action
{Strict Products Lisbility — Pride Mobility)

43, Answering paeragraph 43 of the Complaint, this answerning Defendant repeats and
realleges paragraphs 1 through 42 of s Answer as though sach were fully set forth in this
paragraph.

44, Answering paragraph 44 of the Complaint, this answering Defendant is without
knowledge or informstion sufficient (0 form a beliel as 1o the truth of the allegations contained

thersin, and therefore denies each and every allegation contained in said paragraph.
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45, Angswering paragraph 43 of the Complaint, this answering Defendant is without
knowledge or information sufficient to form a belief as 10 the inuth of the sllegations contained
therein, and therefore denies each and every atlegation conlained in said paragraph.

46, Answering paragraph 46 of the Complaint, this answering Defendant is without
knowledge or information sufficient w form 8 belief a3 to the wuth of the allepations contained
therein, and therefore denies each and every allegation contained in said paragraph.

47, Angswering paragraph 47 of the Complaint, this answering Delendant s without
knowledge or information sufficient lo form a beliefl as to the ngh of the allegations contained
therein, and therefore denizs each and every ablegation conlained in said paragraph.

48. Answering paragraph 48 of the Complaint, this answering Delendant s withow
knowledge or infonmation suflicient 1o form a beliefl a5 to the truth of the allegations contained
therein, and therefore denies each and every allegation contained in satd paragraph.

49, Answering peragraph 49 of the Complaint, this answering Defendant 15 withow
knowiledge or information sufficient to form a belief as {o the truth of the allegations contained
therein, and therefore denies each and every allegation contained in said paragraph.

54, Answering paragraph 50 of the Complaint, this answering Defendant is without
knowledge or information sufficient 10 form a belief as {0 the fruth of the allegations contained
thersin, and therefore denizs each and every allegation contained in said paragraph.

51 Ramparts, Inc, dfb/a Luxor Hotel & Casine denies any allegation herein not
specifically admitted,

FIRST AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to state a claim against this answering Defendant upon which

relief can be granied.
SECOND AFFIRMATIVE DEFENSE
The damages and mjuries, if any, incurred by Plamiff are not attinbutable to any aol,

conduet, or emission on the part of Defendant.
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THIRD AFFIRMATIVE DEFENSE
The Plaintiff has failed to mitigate her damages, if any, which Defendant denies, and
Flaintiffs' claims are therefore barred in whole or in part.
FOURTH AFFIRMATIVE DEFENSE
The oceurrence referred @ in the complaing, and all injuries and damages, il any, resulting
therefrom were caused by the acts or omissions of a third party, or third parties over whom
Defendant had no conirol.
FIFTH AFVFIRMATIVE DEFENSE
The oveurrence referred to in the complaint, and all injuries and damages, if any, resulting
therefrom were the resull of 2 subsequent intervening cause and not the alleged negligence of
Defendant.
SIXTH AFFIRMATIVE DEFENSE
The meident alleged in the Complaint and the resulting damages, i any, to Plaintiff was
proximately caused or coniributed to by Plaintiff's own pegligence and such negligence was
greater than the negligence, i any, of Defendant.
SEVENTH AFFIRMATIVE BEFENMNSE
The incident and/or Plaintiffs injuries were caused by Plaintdffs pre-existing andior
physical condition and not by the negligence of Defendant,
EIGHTH AFFIRMATIVE DEFENSE
Plaintiff s claims for punitive damages are Himited by Nevada Revised Statutes 88 42.001 ~
42.047 and other statues, and Plaintiffs claims for punitive damages are Himited by principles of |
due process as articulated by the United States Supreme Court in Stade Farm v, Campbell, 3318
LIS, 408, 123 5. £ 1513 (2003).
NENTH AFFIRMATIVE DEFENEE
Plaintiff’s claims for punitive demages are barred beeause there is no evidence of any

intent by this answering Defendant to deliberately harm Plaintiff,

g
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TENTH AFFIRMATIVE DEFENSE

Paintit’'s claims for punitive damages are barred because there 15 no evidence that any
officer, director, or managing agent of this Defendant authorized or ratified any alleged intentional
{oris.

ELEVENTH AFFIRMATIVE DEFENSE

Plaintift's clains for punitive damages are further barved because there 18 no evidenece of
intent on the part of Defendant to cause hardship to Plaintiff or of 3 conscious disregard for her
righis.

TWELFTH AFFIRMATIVE DEFENSE

Diefendant reserves the right (o assert any additional affirmative defenses and matiers in
avoidance as may be disclosed during the course of additipnal investigation and discovery.
Pursuant to NRCP 11, as amended, all possible affirmative defenses may nol have been alleged
hersin insofar as sufficient facts were not plead and are not available afler reasonable inguiry upon
the filing of Defendant’s Answer, ad therefore Defendant reserves the right to amend its answer
o allege additdonal affirmative defenses if so warranted.

THIRTEENTH AFFIRMATIVE DEFENSE

Defendant hereby incorporaie by reference those affirmative defenses enumerated in Rule
& of the Nevadas Rules of Civil Procedure as if fully set forth herein, In the event further
ivestigation or discovery reveals the applicability of such defenses, Defondant reserves the right
o seek leave of Court 1o amend s Answer {o specifically assert the same. Such defenses wre
herein incorporated by reference for the specific purpose of not waiving the same.

WHEREFORE, Defendant respectfully requests that this Court emder judgment as

foliows:
. That Plaintiff fake nothing by virtue of her Complaint;
2. That the Complaint on file herein be dismissed with prejudice;
3 For an award of reasonable attornevs’ fees and costs of suit; and
!J‘J{fi
i
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DATED this 23" day of August, 2018

MNevada Bar No., TH
Withiam T, Martin, Esq.
MNevada Bar No, 2534

71 East Harmmon Ave

Las Vegas, Nevada 89149
P F02-602-8504

P FO2-692.955%7
tnevion{mEemresonls.com
winariin@memresens.com
Attorney for Defendant,
Ramparts, Inc. d/v'a Luxor Hotel & Casino

4. For such other and further relief a3 the Court deems appropriate.
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I hereby certify that on the ;1\-:..\

CERTIFICATE OF SERVICE

RAMPARTS, INC. /B/A LUXOR HOTEL & CASINO'S ANSWER TO PLAINTIFES

SECOND AMENDED COMPLAINT on the following parties at the following addresses:

L5, Postal Service, ordinary first class mail

1.8, Pasial Service, certified or registered mail,

refurn receipt requesied

hand dehivery

other (spﬁmfv} Pursuant to NEFCR 9 to be clectronicaliv served through

the BEighth Judm;ﬁ District Court’s electronic ﬁimg sysiem, with the date and time of the

clectronic service substituted for the date apd place of deposit in the mail

Firm Mame

F-Mail Addressies)

PICEARD PARRY PFALL zachiipickardpamy com

Firm Mame

daveipickardparry.com

F~-Mail Addressies)

ALVERSON, TAYLOR MORTERSEN bnielsonidalversontayior.com

& SAMNDERS

efile@alversontaylor.com
dmoriensen@alversontayior.com
therling@ Ewrwmavlar COMm

§ .:\\\ ’\1"
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Electronically Filed
09/23/2016 01:43:42 PM

ANAC i j.téﬂu‘w—-

ALVERSON, TAYLOR, MORTENSEN & SANDERS
DAVID J. MORTENSEN, ESQ.

Nevada Bar No. 002547

JARED F. HERLING, ESQ.

Nevada Bar No. 13350

7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

Phone: (702) 384-7000

Facsimile: (702) 385-7000

E-File: efile@alversontaylor.com

Attorneys for Defendant and

Third-Party Plaintiff Desert Medical Equipment

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
VIVIA HARRISON, an individual CASENG: RGTRINGC
DEPT.NO.: 1

Plaintiff,

Vi DESERT MEDICAL
_ EQUIP '

RAMPARTS, INC, dba Luxor Hotel & Casino, a PLA MMEENE% gégggf RTO
Nevada Domestic Corporation; DESERT MEDICAL AMENDED COMPLAINT
EQUIPMENT, a Nevada Domestic Corporation; PRIDE
MOBILITY PRODUCTS CORPORATION., a Nevada
Domestic Corporation; DOES I through XXX, inclusive
and ROE BUSINESS ENTITIEST I through XXX,
inclusive,

Defendants.
DESERT MEDICAL EQUIPMENT, a Nevada
Domestic Corporation

Third-Party Plaintiff,
Vs,
STAN SAWAMOTO, an individual

Third-Party Defendant.
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DESERT MEDICAL EQUIPMENT’S ANSWER TO PLAINTIFF’S SECOND
AMENDED COMPLAINT

COMES NOW, Defendant DESERT MEDICAL EQUIPMENT, by and lhmuéh its
attorney of record, ALVERSON, TAYLOR, MORTENSEN & SANDERS, and hereby answers
Plaintiff’s Second Amended Complaint as follows:

DESE DICAL EQUIPMENT'S INCORPORATION OF ITS THIRD-PARTY
MPLAINT AGAINST STAN SAWAMOTO INTO THIS ANSWER TO FF'S
SECOND AMENDED COMPLAINT

Defendant hereby incorporates by reference, into its Answer to Plaintif's Second
Amended Complaint, as if fully set forth herein, its Third-Party Complaint against Stan
Sawamoto filed on July 20, 2016.

PARTIES, JURISDICTION, AND GENERAL ALLEGATIONS

I: Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 1 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

z Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 2 of Plaintiff's Second Amended Complaint, and
therefore denies the same,

3. Answering Defendant admits to the allegations contained in paragraph 3 of
Plaintiff’s Second Amended Complaint,

4, Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 4 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

S Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraph 5 of Plaintiff’s Second Amended Complaint, and

2 #23646 / DIM:mb
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therefore denies the same.

6. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 6 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

7. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 7 of Plaintif’s Second Amended Complaint, and
therefore denies the same.

8. Answering Defendanl is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 8 of Plaintif’s Second Amended Complaint, and
therefore denies the same.

9. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 9 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

10.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 10 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

1. Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 11 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

12.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 12 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

13.  Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraph 13 of Plaintiff’s Second Amended Complaint, and
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21

therefore denies the same.
14.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 14 of Plaintif’s Second Amended Complaint, and

therefore denies the same.

FIRST CAUSE OF ACTION
(Negligence — Luxor)

15.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 14 of Plaintiff's Second Amended Complaint as if the
same were fully set forth herein.

16.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 16 of Plaintifs Second Amended Complaint, and
therefore denies the same.

17.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 17 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

18.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 18 of Plaintif’s Second Amended Complaint, and
therefore denies the same.

19.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 19 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

20.  Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraph 20 of Plaintiff"s Second Amended Complaint, and

therefore denies the same.

4 #23646 1 DIM:mb

86




LAS VEGAS, NEVADA 59117-1481

7401 WEST CHARLESTON BOULEVARD

ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAWYERS

{T02) 354-TO00

U= - - T - T . TR - SR P N

NMMMNMBNH——*———-—-»—H—-—-»—-
2 ~1 o th B W = T = R - - B B - T ¥ T - P = )

21.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 21 of Plaintiff’s Second Amended Complaint, and

therefore denies the same,

SECOND CAUSE OF ACTION
{(Negligent Hiring, Training, Maintenance and Supervision — Luxor)

22.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 21 of Plaintiff's Second Amended Complaint as if the

same were fully set forth herein.

23,  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 22 of Plaintiff"s Second Amended Complaint, and

therefore denies the same.

24.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 24 of Plaintiff's Second Amended Complaint, and

therefore denies the same.

25,  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 25 of Plaintiff’s Second Amended Complaint, and

therefore denies the same.

THIRD CAUSE OF ACTION
(Negligence — Desert)

26.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs | through 25 of Plaintiff’s Second Amended Complaint as if the

same were fully set forth herein,

27.  In answering paragraph 26 of Plaintif’s Second Amended Complaint, Defendant
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admits that Desert was in the business of rentals of various scooters, including the Subject
Scooter. Defendant is without sufficient knowledge to form a belief as to the truth of the
remaining allegations contained in paragraph 26 of Plaintiff’s Second Amended Complaint, and

therefore denies the same.

28.  Answering Defendant denies the allegations contained in paragraph 27 of

Plaintiff’s Second Amended Complaint.

29.  In answering paragraph 28 of Plaintiff’'s Second Amended Complaint, Defendant
denies that the subject scooter was missing anti-tip wheels and denies that the subject scooter
was otherwise unsafe for usage. Defendant is without sufficient knowledge to form a belief as to
the truth of the remaining allegations contained in paragraph 28 of Plaintiff’s Second Amended

Complaint, and therefore denies the same.

30.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 29 of Plaintiff’s Second Amended Complaint, and

therefore denies the same.

31.  Answering Defendant denies the allegations contained in paragraph 30 of

Plaintiff’s Second Amended Complaint.

32.  Answering Defendant denies the allegations contained in paragraph 31 of

Plaintiff’s Second Amended Complaint.

33.  Answering Defendant denies the allegations contained in paragraph 32 of

Plaintiff’s Second Amended Complaint.

34, Answering Defendant denies the allegations contained in paragraph 33 of
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Plaintiff’s Second Amended Complaint.

FOURTH CAUSE OF ACTION

(Negligent Hiring, Training, Maintenance and Supervision —~ Desert)

35.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 33 of Plaintif’s Second Amended Complaint as if the
same were fully set forth herein. ‘

36.  Answering Defendant denies the allegations contained in paragraph 35 of
Plaintiff’s Second Amended Complaint.

37.  Answering Defendant denies the allegations contained in paragraph 36 of
Plaintiff’s Second Amended Complaint.

38.  Answering Defendant denies the allegations contained in paragraph 37 of

Plaintiff’s Second Amended Complaint.

FIFTH CAUSE OF ACTION
(Negligence — Pride Mobility)

39: Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs 1 through 37 of PlaintifPs Second Amended Complaint as if the
same were fully set forth herein.

40.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 38 of Plaintiff’s Second Amended Complaint, and

therefore denies the same.

41.  In answering paragraph 39 of Plaintif's Second Amended Complaint, Defendant
denies that the subject scooter was missing anti-tip wheels and denies that the subject scooter
was otherwise unsafe for usage. Defendant is without sufficient knowledge to form a belief as to

the truth of the remaining allegations contained in paragraph 39 of Plaintif’s Second Amended
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Complaint, and therefore denies the same.

42.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 40 of Plaintiff’s Second Amended Complaint, and

therefore denies the same.

43.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 41 of Plaintiff’s Second Amended Complaint, and

therefore denies the same.

44.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 42 of Plaintiff’s Second Amended Complain.t, and
therefore denies the same,

SIXTH CAUSE OF ACTION
(Strict Products Liability — Pride Mobility)

45.  Answering Defendant repeats and realleges its answers to the allegations
contained within paragraphs | through 42 of Plaintiff's Second Amended Complaint as if the
same were fully set forth herein.

46.  Answering Defendant is without sufTicient knowledge to form a belief as to the
truth of the allegations contained in paragraph 44 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

47.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 47 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

48.  Answering Defendant is without sufficient knowledge to form a belief as to the

truth of the allegations contained in paragraph 46 of Plaintiff’s Second Amended Complaint, and
8 823646 / DIM:mb
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therefore denies the same.

49.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 47 of Plaintiff"s Second Amended Complaint, and
therefore denies the same.

50.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 48 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

51.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 49 of Plaintiff’s Second Amended Complaint, and
therefore denies the same.

52.  Answering Defendant is without sufficient knowledge to form a belief as to the
truth of the allegations contained in paragraph 50 of Plaintiff's Second Amended Complaint, and
therefore denies the same.

FIRST AFFIRMATIVE DEFENSE

Defendant alleges that Plaintiff's Second Amended Complaint on file herein fails to state
a claim upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

Defendant alleges that the damages, if any, were caused in whole or in part, or where
contributed to by reason of the negligence or wrongful conduct of the Plaintiff.

THIRD AFFIRMATIVE DEFENSE

All risks and dangers involved in the factual situation described in the Complaint were
open, obvious, and known to the Plaintiff and said Plaintiff voluntarily assumed said risks and
dangers.

14
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URTH AFFIRMATIVE DEFEN

The incident alleged in the Complaint and the resulting damages, if any, to the Plaintiff
were proximately caused or contributed to by Plaintiff’s own negligence, and such negligence
was greater than the alleged negligence of Defendants.

FIFTH AFFIRMATIVE DEFENSE

Defendant alleges that the occurrence referred to in the Complaint, and all injuries and
damages, if any, resulting therefrom were caused by the acts or omissions of a third party over
whom Defendants had no control.

SIXTH AFFIRMATIVE DEFENSE
Defendant has fully performed and discharged all obligations owed to Plaintif¥, including

meeting the requisite standard of care to which Plaintiff was entitled.
SEVENTH AFFIRMATIVE DEFENSE
If Plaintiff has sustained any injuries or damages, such were the result of intervening
and/or superseding events, factors, occurrences, or conditions, which were in no way caused by
Defendant, and for which Defendant is not liable.
EIGHTH ATI ENSE
Plaintiff is barred from recovering any special damages herein as a result of the failure to
comply with the provisions of N.R.C.P. 9(g).

NINTH AFFIRMATIVE DEFENSE

Defendant alleges that Plaintiff has a duty to mitigate her damages and has failed to do

TE MATIVE D SE

Plaintiff’s claims are barred by the applicable statutes of limitations and/or repose,
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ELEVENTH AFFIRMATIVE DEFENSE

Plaintiff did not exercise ordinary care, caution or prudence in the conduct of her affairs
relating to the allegations contained in Plaintiff's Second Amended Complaint herein for
damages in order to avoid the injuries or damages of which Plaintiff complains, and said injuries
or damages, if any, were directly and proximately contributed to or caused by the fault,
carelessness and negligence of the PlaintifT.

TWELVTH AFFIRMATIVE DEFENSE

Pursuant to N.R.C.P. 11, as amended, all possible Affirmative Defenses may not have
been alleged herein insofar as sufficient facts were not available afler reasonable inquiry upon
the filing of Defendant’'s Answer, and therefore, Defendant reserves the right to amend its
Answer to allege additional Affirmative Defenses if subsequent investigation warrants,

THIRTEE TIVE DEFENSE

That it has been necessary for Defendant to employ the services of an attorney to defend
this action and a reasonable sum should be allowed Defendant for attorneys’ fees, together with
costs of suit incurred herein.

FOURTEENTH AFFIRMATIVE DEFENSE

Defendant hereby incorporates by reference those affirmative defenses enumerated in
Rule 8 and Rule 12 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the
event further investigation or discovery reveals the applicability of any such defenses, Defendant
reserve the right to seek leave of Court to amend its Answer to specifically assert the same. Such
defenses are herein incorporated by reference for the specific purpose of not waiving the same.

FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s Second Amended Complaint, and each claim asserted therein and the relief

sought, is barred by the statute of frauds.
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IXTEENTH AFFIRMATIVE DEFENSE
Plaintiff failed to allege facts in support of any award for pre-judgment interest.
SEVENTEENTH AFFIRMATIVE DEFENSE
Plaintiff failed to name the proper party or parties as Defendants.
EIGHTEENTH AFFIRMATIVE DEFENSE

All possible affirmative defenses may not have been alleged herein insofar as sufficient
facts were not available after reasonable inquiry upon the filing of Defendant’s Answer and,
therefore, Defendant reserves the right to amend their Answer to allege additional Affirmative
Defenses if subsequent investigation warrants.

NINETEENTH AFFIRMATIVE DEFENSE

Plaintiff is comparatively at fault; Plaintiffs’ recovery, if any, should be reduced in
proportion to their own fault, or in the event his fault exceeds that of Defendant, they are not
entitled to any recovery.

TWENTIET IRMATIVE DEFENS

Defendant denies each and every allegation of Plaintiff’'s Second Amended Complaint

not specifically admitted or otherwise pled to herein.
TWENTY- T AFFIRMATIVE DEFENSE

Defendants allege that at all times mentioned in Plaintif’s Second Amended Complaint,
Plaintiff was suffering from a medical condition(s) which Defendant did not cause, nor was
Defendant responsible for said medical condition(s).

TWENTY-SECOND AFFIRMATIVE DEFENSE
Plaintiff is barred from any recovery in this action by their own conduct that operates as a

waiver of their rights.
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TWENTY-THIRD AFFIRMATIVE DEFENSE
Plaintiff is barred from recovery in this action by the doctrine of unclean hands.

TWENTY-FOURTH AFFIR YV SE
No privity of contract exists between Plaintiff and Defendant such that Defendant cannot
be liable as a matter of law.
TWENTY-FI DEFENSE
Plaintiff's claims, or parts thereof, are barred by the doctrine of waiver and estoppel.
TW TH AFFIRMATIVE DEFENSE
Plaintiff’s damages, if any, were directly and proximately caused by the misuse, abuse of,
improper repair and maintenance of, alteration, and the unreasonable and improper use of the
scooter. Further, the misuse, abuse, improper repair and maintenance of, alteration, or failure to
use the scooter properly contributed to the loss or damages alleged in Plaintiff's Second
Amended Complaint. The damages, if any, recoverable by Plaintiff herein must be diminished
in proportion to the amount of fault attributable to such misuse, abuse, unreasonable use,
alteration, or improper use.
TWENTY-SE EFENSE
Plaintiff’s damages were the result of unrelated, pre-existing, or subsequent conditions
unrelated to Defendant's conduct.
GENERAL DENIAL
Defendant denies each and every allegation to any of the requested relief as contained
within Plaintiff’'s Second Amended Complaint. Defendant denies each and every allegation

contained in Plaintiff’s Second Amended Complaint that is not specifically admitted to be true.
i
H
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PRAYER FOR RELIEY

WHEREFORE, Defendant pravs for relict as follows:

i. That PlantifT take nothing by way of her Complaing on file herein.
2. For reasonable attorney”™s fees and costs incurred 18 defending this litigation,
3 Por such other and farther relief as this Court deems fust and proper.

ALVERSON, TAY! -.'H:‘e“”
MORTENSEN &. ‘1: E}E“
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DAVID L 1 MORTEN
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Nevada Bar No. nug/&q?
JARERF, EH,I{LE}J.;,,}‘A%Q,
Nevada Bay No. 133350

TA0T WL Chuﬁe&iol{ Iioulmfami

Las Vepas, NY

Phone: {70 184
Faesimile: 7073) 33:%?{.‘{]{}
E-File: efifeseabversontaylor.com
Abtomeys for Defendust and
Third-Party Plaintiff Desert Medical Equipmeni
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The wndersigned  does

AFFIRMATION
Pursuant to NS, 2398030

hevebv  affism that the preceding BESERT MEDICAL

EQUIPMENT'S ANSWER TO PLAINTIFE'S SECOND AMENDED COMPLAINT filed

in District Court Case No. A-16-732342-C,

N Boes not contain the social security number of any person.

A,

B.

-OR-

Coniains the social security number of a person as reguired by
A specilic state of federal law, to wits

|Ensert sperifie law]

==

DATED this 5 ,,%:i.w of September. 2016.

ALVERSON, TAYY G _
__MORTENSEN &4 %;ky; R‘-}‘
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JARED F. HERLING, ESQ. o

Nm ada Bdr \n i’%%i} M,,,«»

e

Lm. ¥ f:g.ﬂ& NV S‘Jl 17- !4{11
Phone: (7023 384-7000
Faesimile: (702 383-THK)
E-File: efilewalversontaylor.com
Attorseys tor Defendant and

g

For the administration of a public program or for an application for
a lederal or state grant.

Third-Party Plaintilt Desert Medical Fquipment
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CERTIFICATE OF SERVICE

N e
B - The undersipned hereby certifies that on the 3«?" day of September. 2016, the forgoing
1 BESERT MEDICAL EQUIPMENTS ANSWER TO PLAINTIFF'S SFECOND
4
AMENDED COMPLAINT was served on the following by Electronie Service to All parties on
St
¢ the Wimetl Bervice List, addressed a8 follows:
i
51 Muatthew . Plag, £sq. Loren S, Yoong, Esqg.
PICKARLD PARRY PFAU EINCOLN, GUSTAFSON & CEROS
A1 HHZ0 S, Eastern Avenue. Suite 140 3960 Howard Hughes Parkway. Suite 200
Henderson. Nevada 89032 Las Vegas, Nevada R9169
S Anorney for Plaintiff Attorneys for Defendant
1o i Ramparts, Ine. dibva Luxor Horel & Casing
¥ i
11 Joseph Burke, Fsy.
© LAW OFFICES OF BURKE VELLO
12 REILLY ROBERTS
L1460 Wyoming Avenue
F34 Forty Fort, Pennsvlvania 18704
o Atiorneys jor Defendant
i Pride Mobilive Products Corporation
15
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ANAC
BRIAN K. TERRY, ESQ.
Nevada Bar No. 003171
THORNDAL, ARMSTRONG, DELK,
BALKENBUSH & EISINGER
1100 East Bridger Avenue
Las Vegas, NV 89101-5315
Mail To:
P.O. Box 2070
Las Vegas, NV 89125-2070
Tel.: (702) 366-0622
Fax: (702) 366-0327
E-Mail: bterry@thorndal.com
Attorney for Defendant, Pride
Mobility Products Corp.

Electronically Filed
10/19/2016 11:14:40 AM

Qi b B

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

VIVIA HARRISON, an individual,

Plaintiff,
VS.

RAMPARTS, INC., dba LUXOR HOTEL &
CASINO, a Nevada Domestic Corporation;
DESERT MEDICAL EQUIPMENT, a Nevada
Domestic Corporation; PRIDE MOBILITY
PRODUCTS CORP., a Nevada Domestic
Corporation; DOES I through XXX, inclusive
and ROE BUSINESS ENTITIES I through
XXX, inclusive,

Defendants.

CASE NO.: A-16-732342-C

DEPT. NO.: I

DEFENDANT, PRIDE MOBILITY
PRODUCTS CORP.’S ANSWER TO
PLAINTIFF, VIVIA HARRISON’S
SECOND AMENDED COMPLAINT

DESERT MEDICAL EQUIPMENT, a Nevada
Domestic Corporation

Third-Party Plaintiff,
Vs.
STAN SAWAMOTO, an individual

Third-Party Defendant.
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COMES NOW, defendant, Pride Mobility Products Corp., by and through its counsel of
record, Thorndal, Armstrong, Delk, Balkenbush & Eisinger, and hereby answers plaintiff, Vivia
Harrison’s, second amended complaint on file herein and admits, denies, and alleges as follows:

I.
Parties, Jurisdiction, and General Allegations

This answering defendant is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in paragraphs 1,2, 3,6, 7, 8,9,10, 11, 12 and 13 of
plaintiff’s second amended complaint, and therefore denies the same.

I1.

This answering defendant admits that Pride Mobility Products Corporation is authorized
to conduct business in the State of Nevada. However, as to all other allegations contained in
paragraph 4, same are denied.

II1.
Answering paragraphs 5 and 14 of the second amended complaint, defendant herein
denies the allegations therein.
IV.
First Cause of Action
(Negligence — Luxor)

Answering paragraph 15 of the second amended complaint, this answering defendant
repeats and realleges each and every response to paragraphs 1 through 14 of the second amended
complaint as if set forth therein.

/17
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V.

This answering defendant is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in paragraphs 16, 17, 18, 19, 20 and 21 of plaintiff’s
second amended complaint, and therefore denies the same.

VI.
Second Cause of Action
(Negligent Hiring, Training, Maintenance and Supervision — Luxor)

Answering paragraph 22 of the second amended complaint, this answering defendant
repeats and realleges each and every response to paragraphs 1 through 21 of the second amended
complaint as if set forth therein.

VIIL.

This answering defendant is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in paragraphs 23 and 24 of plaintiff’s second amended
complaint, and therefore denies the same.

VIIL.
This answering defendant admits that Ms. Harrison has retained counsel. However, as to
all other allegations contained in paragraph 25, same are denied.
IX.
Third Cause of Action
(Negligence — Desert)

This answering defendant is without knowledge or information sufficient to form a belief

as to the truth of the allegations contained in paragraphs 26, 27, 28, 29, 30, 31 and 32 of

plaintiff’s second amended complaint, and therefore denies the same.
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X.
Answering paragraph 33 of the second amended complaint, defendant herein denies the

allegations therein.

XL
Fourth Cause of Action
(Negligent Hiring, Training, Maintenance and Supervision — Desert)

Answering paragraph 34 of the second amended complaint, this answering defendant
repeats and realleges each and every response to paragraphs 1 through 33 of the second amended
complaint as if set forth therein.

XI1.

This answering defendant is without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in paragraphs 35 and 36 of plaintiff’s second amended
complaint, and therefore denies the same.

XIIL.
This answering defendant admits that plaintiff has retained counsel. However, as to all
other allegations contained in paragraph 37, same are denied on information and belief.
XI1V.
Fifth Cause of Action
(Negligence — Pride Mobility)

This answering defendant is without knowledge or information sufficient to form a belief

as to the truth of the allegations contained in paragraph 38 of plaintiff’s second amended

complaint, and therefore denies the same.

/11
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XV.
Answering paragraphs 39, 40, 41 and 42 of the second amended complaint, defendant
herein denies the allegations therein.
XVI.
Sixth Cause of Action
(Strict Products Liability — Pride Mobility)

Answering paragraph 43 of the second amended complaint, this answering defendant
repeats and realleges each and every response to paragraphs 1 through 42 of the second amended
complaint as if set forth therein.

XVIL

This answering defendant 1s without knowledge or information sufficient to form a belief
as to the truth of the allegations contained in paragraph 44 of plaintiff’s second amended
complaint, and therefore denies the same.

XVIIL

Answering paragraphs 45, 46, 47, 48 and 49 of the second amended complaint, defendant

herein denies the allegations therein.
XIX.
This answering defendant admits that plaintiff has retained counsel. However, as to all

other allegations contained in paragraph 50, same are denied.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Plaintiff’s second amended complaint fails to state a claim upon which relief can be

granted against this answering defendant.
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SECOND AFFIRMATIVE DEFENSE

There has been an accord and satisfaction in reference to the claim which is the subject

matter of the second amended complaint herein.

THIRD AFFIRMATIVE DEFENSE

The occurrence referred to in plaintiff’s second amended complaint, and all damages, if
any, arising therefrom, were caused by the acts or omissions of a third person or persons over

whom this answering defendant had no control.

FOURTH AFFIRMATIVE DEFENSE

All risks and dangers involved in the factual situation described in the second amended
complaint were open, obvious and known to plaintiff, and plaintiff voluntarily assumed said risks

and dangers.

FIFTH AFFIRMATIVE DEFENSE

At all times and places alleged in plaintiff’s second amended complaint, the negligence,
misconduct and fault of the plaintiff exceeds that of this answering defendant, if any, and

plaintiff is thereby barred from any recovery against this answering defendant.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff has failed to mitigate her damages.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s second amended complaint is barred by the applicable Doctrine of Laches.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiff’s second amended complaint is barred by the applicable statute of limitations.
/1]

/1
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NINTH AFFIRMATIVE DEFENSE

Plaintiff is barred from recovering any special damages herein for failure to specifically
allege the types of special damages claimed, pursuant to Rule 9(g), NRCP.

TENTH AFFIRMATIVE DEFENSE

Under the laws of this jurisdiction and/or any applicable laws of any other jurisdiction, if

any, punitive damages are not recoverable.

ELEVENTH AFFIRMATIVE DEFENSE

Punitive damages are not recoverable against this answering defendant as no facts exist to
support the allegation that this answering defendant was guilty of malice, oppression or fraud.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff is constrained from asserting any claims against this answering defendant

because plaintiff has not come before this court with clean hands.

THIRTEENTH AFFIRMATIVE DEFENSE

This answering defendant alleges that plaintiff fails to name a party necessary for full and

adequate relief essential in this action.

FOURTEENTH AFFIRMATIVE DEFENSE

This answering defendant alleges that the damages, 1f any, to plaintiff were, as alleged in
the second amended complaint, proximately caused by a new, independent and efficient
intervening cause and not by any alleged negligence on the part of this answering defendant.

FIFTEENTH AFFIRMATIVE DEFENSE

This answering defendant was under no duty to discover the defect, if any, and therefore
this answering defendant is not liable for any damages resulting therefrom.

/17
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SIXTEENTH AFFIRMATIVE DEFENSE

This answering defendant alleges that the damages to plaintiff, if any, were caused by
conditions over which this answering defendant had no control.

SEVENTEENTH AFFIRMATIVE DEFENSE

This answering defendant alleges that it had no notice or prior knowledge that the alleged
hazard which allegedly caused plaintiff’s injury, as alleged in the second amended complaint.

EIGHTEENTH AFFIRMATIVE DEFENSE

The product of this answering defendant was misused by plaintiff, thereby causing the

damages, if any, complained of.

NINETEENTH AFFIRMATIVE DEFENSE

This answering defendant alleges that the time the product described in the second
amended complaint left the hands of this answering defendant, said product was fit and proper
for the use for which it was intended, and was in complete conformity to the state of the art at all

relevant times stated in the second amended complaint.

TWENTIETH AFFIRMATIVE DEFENSE

Plaintiff is estopped from asserting any cause of action whatsoever against this answering
defendant.

TWENTY-FIRST AFFIRMATIVE DEFENSE

Plaintiff, by her acts and conduct has waived and abandoned any and all claims as alleged

herein against this answering defendant.

TWENTY-SECOND AFFIRMATIVE DEFENSE

Any and all conduct, if negligent by defendants herein, is several.

/1]
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TWENTY-THIRD AFFIRMATIVE DEFENSE

Pursuant to NRCP § 11, all possible affirmative defenses may not have been alleged

herein insofar as sufficient facts were not available after reasonable inquiry upon the filing of

defendant, Pride Mobility Products Corp.’s answer to second amended complaint, and therefore,

this answering defendant reserves the right to amend its answer to the second amended complaint

to allege additional affirmative defenses if subsequent investigation so warrants.

PRAYER FOR RELIEF

WHEREFORE, defendant, Pride Mobility Products Corp., prays for judgment as follows:

1. That plaintiff takes nothing by reason of the second amended complaint on file
herein;

2. That the same be dismissed with prejudice; and

3. This answering defendant be awarded costs and reasonable attorney’s fees

incurred herein.

1
DATED this lC{ day of October, 2016.

/ STRONG, DELK,
& EISINGER

Biian K. Terry, Esq.
Nevada Bar No. 003171
1100 East Bridggr Avenue
Las Vegas, NV 89101-5315
Mail To: P.O. Drawer 2070
Las Vegas, Nevada 89125-2070
Tel.: (702) 366-0622
Fax: (702) 366-0327
E-Mail: bterry(@thorndal.com

Attorney for Defendant, Pride Mobility
Products Corp.
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CERTIFICATE OF SERVICE
Pursuant to NRCP Rule 5(b), on the ] q w&fy of October, 2016, service of

DEFENDANT, PRIDE MOBILITY PRODUCTS CORP.’S ANSWER TO PLAINTIFF,

VIVA HARRISON’S SECOND AMENDED COMPLAINT was made upon each of the

parties via electronic service through the Eighth Judicial District Court’s Odyssey E-File and

Serve system.

Matthew G. Pfau, Esq. Tel.: (702) 910-4300 Plaintiff, Vivia

Pickard Parry Pfau Fax: (702) 910-4303 Harrison

10120 South Eastern Avenue

Suite 140 E-Mail:

Henderson, Nevada 89052 matt@pickardparry.com

David J. Mortensen, Esq. Tel.: (702) 384-7000 Defendant/Third-

Jared F. Herling, Esq. Fax: (702) 385-7000 Party Plaintiff,

Alverson, Taylor, Mortensen & Desert Medical
Sanders E-Mail: Equipment

7401 West Charleston Boulevard efile(@alversontaylor.com

Las Vegas, Nevada 89117-1401

Loren S. Young, Esq. Tel.: (702)257-1997 Defendant,

Lincoln, Gustafson & Ceros Fax: (702) 257-2203 Ramparts, Inc. dba

3960 Howard Hughes Parkway Luxor Hotel &

Suite 200 E-Mail: Casino

Las Vegas, Nevada 89169 lyoung@lgelawoffice.com

DE

_10-

An ]iﬁﬁployee/of THORNDAL, ARMSTRONG,
K, BALKENBUSH & EISINGER
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BREMER WHYTE BROWN &
O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

ANS

PAUL A. ACKER, ESQ.

Nevada State Bar No. 3670
TROY A. CLARK, ESQ.

Nevada State Bar No. 11361
BREMER WHYTE BROWN & O’MEARA LLP
1160 N. TOWN CENTER DRIVE
SUITE 250

LAS VEGAS, NV 89144
TELEPHONE: (702) 258-6665
FACSIMILE: (702) 258-6662

Attorneys for Third-Party Defendant,
STAN SAWAMOTO

Electronically Filed
12/16/2016 09:18:07 AM

o

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY; NEVADA

VIVIA HARRISON, an individual,
Plaintiff,

VS.

RAMPARTS, INC. dba Luxor Hotel & Casino, a
Nevada Domestic Corporation; DESERT
MDICAL EQUIPMENT, a Nevada Domestic
Corporation, DOES I through XXX, inclusive
and ROE BUSINESS ENTITITES I through
XXX, inclusive,

Defendants.

DESERT MEDICAL EQUIPMENT, a Nevada
Domestic Corporation,

Third-Party Plaintiff,
Vs.
STAN SAWAMOTQO, an individual,

Third-Party Defendant.

M e Nt Nt St vt Nt Nt Nt et vt Nt Nt et vttt Nt et ettt st et et “smatt” vt st “meamatt””

Case No.: A-16-732342-C
Dept. No.: 1

THIRD-PARTY DEFENDANT STAN
SAWAMOTO'S ANSWER TO DESERT
MEDICAL EQUIPMENT’S THIRD-
PARTY COMPLAINT

COMES NOW Third-Party Defendant STAN SAWAMOTO by and through his attorneys

of record, Paul A. Acker, Esq. and Troy A. Clark, Esq. of Bremer Whyte Brown & O'Meara LLP,

HA3354616\PLIVANS 001.docx
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BREMER WHYTE BROWN &
O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

and hereby files his Answer to Third-Party Plaintiff DESERT MEDICAL EQUIPMENT’s Third-
Party Complaint.
L.
PARTIES., JURSIDICTION, AND GENERAL ALLEGATIONS

1. Answering paragraph 1 of the Third Party Complaint, STAN SAWAMOTO is
presently without sufficient information to form a belief as to the truth or falsity of the allegations
contained within said paragraph and therefore, denies then same.

2. Answering paragraph 2 of the Third Party Complaint, STAN SAWAMOTO admits
that at all relevant times, he was a resident of Haleyville, Alabama. As to all other allegations, he
is presently without sufficient information to form a belief as to the truth or falsity of the
allegations contained within said paragraph and therefore, denies then same.

3. Answering paragraphs 3 through 12 of the Third Party Complaint, STAN
SAWAMOTO is presently without sufficient information to form a belief as to the truth or falsity
of the allegations contained within said paragraphs and therefore, denies then same.

IL.

FIRST CLAIM FOR RELIEF
(Breach of Contract)

4, Answering paragraph 13 of the Third Party Complaint, STAN SAWAMOTO
repeats his answers to Paragraphs 1 through 12, inclusive, and incorporates the same by reference,
as though fully set forth herein.

3. Answering paragraphs 14 through 18 of the Third Party Complaint, STAN
SAWAMOTO is presently without sufficient information to form a belief as to the truth or falsity
of the allegations contained within said paragraphs and therefore, denies then same.

/1!
/1!
/1!

/1

HA3354616\PLIVANS 001.docx
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BREMER WHYTE BROWN &
O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

I11.

SECOND CLAIM FOR RELIEF
(Breach of Implied Covenant of Good Faith and Fair Dealing)

6. Answering paragraph 19 of the Third Party Complaint, STAN SAWAMOTO
repeats his answers to Paragraphs 1 through 18, inclusive, and incorporates the same by reference,
as though fully set forth herein.

7. Answering paragraphs 20 through 23 of the Third Party Complaint, STAN
SAWAMOTO responds and avers that the remaining allegations in said paragraphs constitute legal
conclusions which require no response. To the extent said allegations are factual in nature, this
answering Defendant denies each and every, all and singular allegations contained in said
paragraphs.

IV.

THIRD CLLAIM FOR RELIEF
(Contractual Indemnity)

8. Answering paragraph 24 of the Third Party Complaint, STAN SAWAMOTO
repeats his answers to Paragraphs 1 through 23, inclusive, and incorporates the same by reference,
as though fully set forth herein.

9. Answering paragraphs 25 through 28 of the Third Party Complaint, STAN
SAWAMOTO responds and avers that the remaining allegations in said paragraphs constitute legal
conclusions which require no response. To the extent said allegations are factual in nature, this
answering Defendant denies each and every, all and singular allegations contained in said
paragraphs.

/1!
/1!
/1!

/1
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BREMER WHYTE BROWN &
O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

V.

FOURTH CLAIM FOR RELIEF
(Implied or Equitable Indemnity)

10.  Answering paragraph 29 of the Third Party Complaint, STAN SAWAMOTO
repeats his answers to Paragraphs 1 through 28, inclusive, and incorporates the same by reference,
as though fully set forth herein.

11. Answering paragraphs 30 through 34 of the Third Party Complaint, STAN
SAWAMOTO responds and avers that the remaining allegations in said paragraphs constitute legal
conclusions which require no response. To the extent said allegations are factual in nature, this
answering Defendant denies each and every, all and singular allegations contained in said
paragraphs.

VI

FIFTH CLAIM FOR RELIEF
(Contribution)

12. Answering paragraph 35 of the Third Party Complaint, STAN SAWAMOTO
repeats his answers to Paragraphs 1 through 34, inclusive, and incorporates the same by reference,
as though fully set forth herein.

13. Answering paragraphs 36 through 3§ of the Third Party Complaint, STAN
SAWAMOTO responds and avers that the remaining allegations in said paragraphs constitute legal
conclusions which require no response. To the extent said allegations are factual in nature, this
answering Defendant denies each and every, all and singular allegations contained in said
paragraphs.

/1
/1

/1
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1 AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSES

This answering Defendant denies the allegations of Plaintiff’s Third Party Complaint, and

B~ w2

each cause of action, and each paragraph in each cause of action, and each and every part thereof,

h

including a denial that the Plaintiff was damaged in the sum or sums alleged, or to be alleged, or

6 | any other sum or sums whatsoever.

7 SECOND AFFIRMATIVE DEFENSE

8 This answering Defendant denies that by reason of any act or omission, fault, conduct or

9 | liability on the part of this answering Defendant, whether negligent, careless, unlawful or whether
10 | as alleged, or otherwise, that Third Party Plaintiff was injured or damaged in any of the amounts
11 | alleged, or in any other manner or amount whatsoever; this answering Defendant further denies that
12 | this answering Defendant was negligent, careless, reckless, wanton, acted unlawfully or is liable,

13 | whether in the manner alleged or otherwise.

14 THIRD AFFIRMATIVE DEFENSE

15 This answering Defendant is informed and believes, and thereon alleges, that Plaintiff’s
16 | Third Party Complaint, and each and every cause of action stated therein, fails to state facts

17 || sufficient to constitute a cause of action, or any cause of action, as against this answering

18 | Defendant.

19 FOURTH AFFIRMATIVE DEFENSE

20 This answering Defendant is informed and believes, and thereon alleges, that this answering
21 || Defendant is not legally responsible for the acts and/or omissions of those Defendants named by
22 || the Plaintiff as fictitious Defendants.

23 FIFTH AFFIRMATIVE DEFENSE

24 This answering Defendant is informed and believes, and thereon alleges, that if the Third
25 | Party Plaintiff herein suffered or sustained any loss, injury, damage or detriment, the same is
26 | directly and proximately caused and contributed to, in whole or in part, by the breach of warranty,

27 || conduct, acts, omissions, activities, carelessness, recklessness, negligence, and/or intentional

28

BREMER WHYTE BROWN &
O'MEARA LLP 5
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

HA3354616\PLIVANS 001.docx
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1 || misconduct of the Defendant, thereby completely or partially barring the Third Party Plaintiff's

recovery herein

SIXTH AFFIRMATIVE DEFENSE

B~ w2

This answering Defendant is informed and believes, and thereon alleges, that it is not

h

legally responsible in any fashion with respect to the damages and injuries claimed by Third Party
6 || Plaintiff; however, if this answering Defendant is subjected to any liability to the Plaintiff or to any
7 | other party herein, it will be due, in whole or in part, to the breach of warranty, acts, omissions,
8 [ activities, carelessness, recklessness, and negligence of others; wherefore any recovery obtained by
9 | the Third Party Plaintiff or any other party herein against this answering Defendant should be

10 || reduced in proportion to the respective negligence and fault and legal responsibility of all other

11 | parties, persons and entities, their agents, servants and employees who contributed to and/or caused

12 || any such injury and/or damages, in accordance with the law of comparative negligence;

13 | consequently, this answering Defendant is informed and believes, and thereon alleges, that the

14 | liability of this answering Defendant, if any, is limited in direct proportion to the percentage of

15 || fault actually attributed to this answering Defendant.

16 SEVENTH AFFIRMATIVE DEFENSE

17 If this answering Defendant is found responsible in damages to Third Party Plaintiff or

18 | some other party, whether as alleged or otherwise, then this answering Defendant is informed and
19 || believes, and thereon alleges, that the liability will be predicated upon the active conduct of the

20 | Third Party Plaintiff whether by negligence, breach of warranty, strict liability in tort or otherwise,
21 [ which unlawful conduct proximately caused the alleged incident and that Third Party Plaintiff’s
22 |l action against this answering Defendant is barred by that active and affirmative conduct.

23 EIGHTH AFFIRMATIVE DEFENSE

24 This answering Defendant is informed and believes, and thereon alleges, that at the time or
25 | place of the incidents alleged in the Third Party Complaint, Plaintiff knew of and fully understood
26 | the danger and risks incident to their undertaking, but despite such knowledge, freely and

27 | voluntarily assumed and exposed themselves to all the risk of harm and the consequent injuries and

28 || damages, if any, resulting therefrom.

BREMER WHYTE BROWN &
O'MEARA LLP 6
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

HA3354616\PLIVANS 001.docx
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BREMER WHYTE BROWN &
O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

NINTH AFFIRMATIVE DEFENSE

This Answering Defendant alleges that there exists an honest and good faith disagreement
as to the evaluation of the amount of damages being alleged by Third Party Plaintiff.

TENTH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that the Third
Party Plaintiff expressly, voluntarily, and knowingly assumed all risks about which it complains
about in the Third Party Complaint, and, therefore, is barred either totally, or to the extent of said

assumption, from any damages.

ELEVENTH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that at all times
mentioned, there was, has been, and continues to be a material failure of consideration on the part
of Third Party Plaintiff herein, as a consequence of which this answering Defendant’s duty of

performance has been discharged.

TWELFTH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that Plaintiff
unreasonably delayed both the filing of the Third Party Complaint notification to this answering
Defendant of the alleged claims, the alleged negligence and the basis for the causes of action
alleged against this answering Defendant, all of which has unduly and severely prejudiced this
answering Defendant in its defense of the action, thereby barring or diminishing Third Party
Plaintiff’s recovery herein under the Doctrine of Estoppel.

THIRTEENTH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that Third Party
Plaintiff unreasonably delayed both the filing of the Third Party Complaint and notification to this
answering Defendant of the alleged claims, the alleged negligence and the basis for the causes of
action alleged against this answering Defendant, all of which has unduly and severely prejudiced
this answering Defendant in its defense of the action, thereby barring or diminishing the Third

Party Plaintiff’s recovery herein under the Doctrine of Waiver.
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Las Vegas, NV 89144
(702) 258-6665

FOURTEENTH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that Third Party
Plaintiff unreasonably delayed both the filing of the Third Party Complaint and notification to this
answering Defendant of the alleged claims, the alleged negligence and the basis for the causes of
action alleged against this answering Defendant, all of which has unduly and severely prejudiced
this answering Defendant in its defense of the action, thereby barring or diminishing Third Party

Plaintiff’s recovery herein under the Doctrine of Laches.

FIFTEENTH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that Third Party

Plaintiff has failed to join all necessary and indispensable parties to this lawsuit.

SIXTEENTH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that the injuries
and damages of which Third Party Plaintiff complains were proximately caused by, or contributed
to by, the acts of other Defendants, persons, and/or other entities, and that said acts were an
intervening and superseding cause of the injuries and damages, if any, of which Third Party

Plaintiff complains, thus barring Plaintiff from any recovery against this answering Defendant.

SEVENTEENTH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that the Third
Party Plaintiff damages, if any, proximately resulted from the use of products in an unintended and
abnormal manner and not from any defect or mechanical failure of, failure to service properly, or

failure to install properly, said product or any of its components.

EIGHTEENTH AFFIRMATIVE DEFENSE

It has been necessary for this answering Defendant to retain the services of an attorney to
defend this action, and this answering Defendant is entitled to a reasonable sum as and for
attorney’s fees.

NINETEENTH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that the claims of

Third Party Plaintiff are reduced, modified and/or barred by the Doctrine of Unclean Hands.
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TWENTIETH AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that actions and
omissions by Third Party Plaintiff constituted a breach of contract, and such breach excuses any

nonperformance by this answering Defendant,

TWENTY-FIRST AFFIRMATIVE DEFENSE

This Answering Defendant is informed and believes, and thereon alleges, that at no time
prior to the filing of this action did Third Party Plaintiff, or any agent, representative or employee
thereof, notify this answering Defendant of any breach of any contract, warranty, or duty to Third
Party Plaintiff; therefore, Third Party Plaintiff is barred from any right of recovery.

TWENTY-SECOND AFFIRMATIVE DEFENSE

This answering Defendant is informed and believes, and thereon alleges, that the Third
Party Plaintiff failed to perform express contractual conditions precedent to this answering
Defendant’s performance, and such failure excuses any nonperformance by this answering
Defendant.

TWENTY-THIRD AFFIRMATIVE DEFENSE

Pursuant to N.R.C.P. 11, as amended, all possible affirmative defenses may not have been
alleged herein so far as sufficient facts were not available for this answering Defendant after
reasonable inquiry, and therefore, this answering Defendant reserves the right to amend its Answer
to alleged additional affirmative defenses, if subsequent investigation so warrants,

Dated: December 16, 2016 BREMER WHYTE BROWN & O'MEARA LLP

Paul A. Acker, Esq.

Nevada State Bar No. 3670

Troy A. Clark, Esq.

Nevada State Bar No. 11361
Attorneys for Third-Party Defendant
STAN SAWAMOTO
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O'MEARA LLP
1160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144
(702) 258-6665

CERTIFICATE OF SERVICE

T hereby certify that on this 16™ day of December, 2016, a true and correct copy of the
foregone document was electronically delivered to Wiznet for filing and service upon all electronic

service list recipients.

AAAAAAAAAAAAAAAAAAA
\\\\\\\

Amree Stellabotte, an Employee of
BREMER, WHYTE, BROWN & O’'MEARA, LLP
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ALVERSON, TAYLOR, MORTENSEN & SANDERS
DAVID J. MORTENSEN, ESQ.
Nevada Bar Ne. 002547
JARED F. HERLING, ESQ.
Nevada Bar No. 13350
66035 Grand Montecito Parkway, Suite 200
Las Vegas, Nevada 89149
Phane:; (702) 384-7000
Facsimile: {702} 385-7000
E-File: efile@alversontaylor.com
Attorneys for Defendant and
Third-Party Plaintiff
Desert Medical Equipmeni

DISTRICT COURT

Electronically Filed
1/16/2018 2:42 PM
Steven D. Grierson

CLERE OF THE COUE :

CLARK COUNTY, NEVADA

VIVIA HARRISON, an individual

Plaintiff,
V&,

RAMPARTS, INC, dha Luxor Hotel & Casino, a
Nevada Domestic Corporation; DESERT MEDICAL
EQUIPMENT, a Nevada Domestic Corporation; PRIDE
MOBILITY PRODUCTS CORPORATION., a Nevada
Domestic Corporation; DOES I through XXX, inclusive
and ROE BUSINESS ENTITIEST I through XXX,
inclusive,

Defendants,

DESERT MEDICAL EQUIPMENT, a Nevada
Domestic Corporation

Third-Party Plaintiff,
Vs,

STAN SAWAMOTO, an individual

Third-Party Defendant.

Case Number: A-16-732342-C

CASE NO.: A-16-732342-C
DEPT. NO.: 29

DEFENDANT DESERT
MEDICAL EQUIPMENT’S
FIRST AMENDED THIRD-

PARTY COMPLAINT
AGAINST STAN SAWAMOTO
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COMES NOW Defendant/Third-Party Plaintiff, DESERT MEDICAL EGUIPMENT, by
and through its attorneys of record, the law firm of ALVERSON, TAYLOR, MORTENSEN &
SANDERS, and for its Third-Party Complaint against STAN SAWAMOTO alleges as follows:

ARTIES, JURISDI D GATIONS

1. Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is and was at
all relevant times a dotnestic corporation conducting business in the State of Nevada.

2 Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is informed
and believes and thereon alleges that Third-Party Defendant STAN SAWAMOTO is and was at
all relevant times an individual residing in Haleyville, Alabama.

3 On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTO
was physically present in the State of Nevada and conducted business with Defendant/Third-
Partly Plaintiff DESERT MEDICAL EQUIPMENT by entering into a Terms and Conditions of
Rental contract with Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT for the
rental and temporary use of a mobility scooter (hereinafier, the “Subject Scooter™).

4, Plaintiff VIVIA HARRISON filed her Amended Complaint on April 29, 2016,
naming DESERT MEDICAL EQUIPMENT and RAMPARTS, INC., D/B/A LUXOR HOTEL
& CASINQ as Defendants.

5. Plaintiff alleges in her Amended Complaint that she suffered a fall on or about
December 10, 2014, while using Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT"s rental Subject Scooter while on RAMPARTS, INC,, D/B/A LUXOR HOTEL &
CASINO's property.

6. Plaintiff alleges that on or around December 10, 2014, she was “operating her
Subject Scooter” over the bese of a table at Luxor’s Backstage Deli when “her scooter's frant

wheel pave way, and the scooter tipped over, to the right” causing her to suffer a “stroke and hip
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fracture.”

7. Plaintiff did not rent the Subject Scooter nor receive possession of the Subject
Scooter directly from Defendant/Third-Party Plaimiff DESERT MEDICAL EQUIPMENT.

8 The Subject Scooter was rented by Third-Pany Defendant STAN SAWAMOTO,
as a customer, on or around December [0, 2014, pursvant to the Terms and Conditions of Rental
agreement by and between Third-Party Defendant STAN SAWAMOTO and Defendant/Thitd-
Party Plaintiff DESERT MEDICAL EQUIPMENT. Third-Party Deféndant STAN
SAWAMOTO took physical possession of the Subject Scooter on or about December 10, 2014,
following his execution of the Terms and Condilions of Rental agreement.

9, On imformation and belief, Third-Party Defendant STAN SAWAMOTO was
Plaintiff VIVIA HARRISON’s husband, friend, acquaintance, relative, andfor traveling
companion on the date of Plaintiff VIVIA HARRISON's alleged fall.

10.  Notably, the Terms and Conditions of Rental entered into by Third-Party
Defendant STAN SAWAMOTO and Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT pravided as follows:

The customer shall indemnify and held harmless DESERT
MEDICAL/Luxor from and against any and all liability . . .
resulting from the actual or alleged presence, use, or operation of
the equipment, provided such injury, death or property damage is
not attributable to the negligence of DESERT MEDICAL/Luxer.
DESERT MEDICVAL OWNS the equipment. The customer will
NOT give, transfer possession of the equipment to anyone ¢lse. . .

Il.  Upon information and belicf, Third-Party Defendant STAN SAWAMOTO
breached the Terms and Conditions of Rental by giving/transferring possession of the Subject
Scooter to Plamtiff VIVIA HARRISON for her use, ultimately causing her alleged injuries.

12.  Defendan/Third-Party Plaimiff DESERT MEDICAL EQUIPMENT was not

responsible for the subject accidem, which was caused by the breach of contract by Third-Party
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Defendant STAN SAWAMOTQ.

3. Upon information and belief, Third-Party Defendant STAN SAWAMOTO moved
fumiture, including but not limited to possibly lables and/or chairs in the deli where Plaintiff
VIVIA HARRISON suffered her fall and immediately prior to the same.

14.  Asaresull of STAN SAWAMOTO moving fumiture (including but not limited to
tables and/or chairs} Plaintiff VIVIA HARRISON was directed inte a path that caused her to hit
the base of a table and fal),

FIRST CLAIM FOR RELIEF
(Breach of Contract)

153.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT repeats and
realieges the allegations contained in Paragraphs 1 through 14, of its Third-Party Complaint as
thaugh fully set forth herein.

16, On or about December 10, 2014, Third-Panty Defendamt STAN SAWAMOTO
entered into a valid Terms and Conditions of Rental contract with Defendant/Third-Party
Plaintiff DESERT MEDICAL EQUIPMENT, which provided for the temporary rental of the
Subject Scooter to Third-Party Defendam STAN SAWAMOTO. Third-Pany Defendant STAN
SAWAMOTO tock physical possession of the Subject Scooter on or about December 10, 2014,
following his execution of the Terms and Conditions of Rental agreement.

17. On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTO
breached the Terms and Conditions of Rental contract by giving/transferring possession of the
Subject Secooter to Plaintiff, VIVIA HARRISON, ultimately causing the injuries alleged in her
Amended Complaint.

18.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT fully

performed all cenditions, covenants, and promises required be perfermed in accordance with the
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Terms and Conditions of Rental contract.

19.  As adirect and proximate result of Third-Party Defendant STAN SAWAMOTOs
breach of contract, Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT has
suffered damages in excess of $10,000.00.

20.  As a further result of Third-Party Defendant STAN SAWAMOT(Q’s conduct,
Defendant/Thied-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced to retain the
services of an attorney, for which Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT has incurred and will continue to incur attorneys’ fees and costs.

SECOND CLAIM FOR RELIEF
(Breach of Implied Covenant of Good Faith and Fair Dealing)

21, Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT repeats and
tealleges the allegations contained in Paragraphs | through 20, of its Third-Party Complaint as
though fully set forth herein.

22, Nevada law recopnizes that implied in every contract is a covenant of good faith
and fair dealing, which is a promise tha neither pany will do anything which will injure the right
of the other to receive the benefits of the agreement.

23.  Third-Party Defendant STAN SAWAMOTO owed Defendant/Third-Party
Plaintiff DESERT MEDICAL EQUIPMENT a duty of good faith and fair dealing, inherent in
their contraciual relationship arising out of the Terms and Conditions of Rental contract.

24, Third-Party Defendant STAN SAWAMOTO breached the implied covenant of
good faith and fair dealing owed to Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT by giving/transferring possession of the Subject Scooter to Plaintff VIVIA

HARRISCN in direct contravention of the Terms and Conditions of Rental contract, and a5 a
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direct or proximate result thereof, Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT has been damaged in excess of $10,000.00.

25, As a further result of Third-Parly Defendant STAN SAWAMOTO's conduct,
Defendanm/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced to retain the
services of an attormey, for which Defendant/Third-Party Plaintiffi DESERT MEDICAL
EQUIPMENT has incurred and will continue to incur attorneys’ fees and costs.

THIRD CLAIM FOR RELIEF
(Contractual Indemnity)

26, Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT repeats and

realleges the allegations contained in Paragraphs 1 through 25, of its Third-Party Complaint as

though fully set forth kerein.
27, Omor about December 10, 2014, Third-Party Defendant STAN SAWAMOTQ, as
a “customer”, entered into a Terms and Conditions of Rental contract with Defendant/Third-
Party Plaintiff DESERT MEDICAL EQUIPMENT which provided as follows:
The customer shall indemnify and hold barmless DESERT
MEDICAL/Luxor from and against any and all liabilny . . .
resulting from the actual or alleged presence, use, or opetation of
the equipment, provided such injury, death or property damage is
not attributable to the negligence of DESERT MEDICATL/Luxor
28.  On or about December 10, 20:14, Third-Party Defendant STAN SAWAMOTO
breached the Terms and Conditions of Rental contract by giving/transferring posscssion of the
Subject Scooter to Plaintiff, VIVIA HARRISON, ultimately causing the injuries alleged in her
Amended Complaint.
2%, On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTO

acted neglipently by moving forniture which directed Plaintiff, VIVIA HARRISON, into the

base of a table causing her to fzil.
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30.  Plamtff VIVIA HARRISON's injuries are not attributable to the nepligence of
Defendant/Third-Party Pleintiff DESERT MEDICAL EQUIPMENT and Defendant/Third-Party
Plaintiff DESERT MEDICAL EQUIPMENT is entitied to contractual indemnity from Third-
Party Defendant STAN SAWAMOTO pursuant to the Terms and Conditions of Rental contract
for damages stemming from Plaintiff VIVIA HARRISON's alleged injuries, should liability
ultimately accrue to Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT.

31.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced
to retain the services of an attorney 1o pursue its claims against Third-Party Defendant STAN
SAWAMOTO, and therefore, Defendant/Third-Party Plaintilf DESERT MEDICAL

EQUIPMENT is entitled to recover reasonable attomey’s fees and costs.

FOLURTH CLAIM FOR RELIEF
(Implied or Equitable Indemnity)

32.  Defendant/Third-Party Plaimiff DESERT MEDICAL EQUIPMENT repeats and
realleges the allegations contained in Paragraphs t through 31, of its Third-Party Complaint as
though fully set forth herein.

33.  As a result of the breach of contragt of Third-Party Defendant STAN
SAWAMOTO, claims have been made against Defendant/Third-Party Plainéiff DESERT
MEDICAL EQUIPMENT for alleged damages.

34, The damages alleged by Plaintiff VIVIA HARRISON apainst Defendant/Third-
Party Plaintiff DESERT MEDICAL EQUIPMENT, if any, were caused in whole or in part by
the actions and/or omissions of Third-Party Defendant STAN SAWAMOTO.

33, On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTGC
acted negligently by moving furnitare which directed Plaintiff, VIVIA HARRISON, into the

base of a table causing her to fall.
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36.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT denies that it
was negligent, careless, and/or reckless, and denies that it was engaged in any tortious conduct,
and denies that it is liable under any theory alleged in Plaintilf VIVIA HARRISON’s Amended
Complaint, or under any theory whatsoever for the damages allegedly sustained by Plaintiff
VIVIA HARRISON.

37. IF Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is
determined to be liable, which it specifically denies, said liability would be passive or secondary
to the primary or active liability of Third-Party Defendant STAN SAWAMOTO.

38.  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced
to retain the services of an attorney to pursue its claims against Third-Party Defendant STAN
SAWAMOTO, and therefore, Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT is entitled 1o recover reasonable attorney’s fees and costs.

FIFTH CLAIM FOR RELIEF
{Contribution)

38 Defendant/Third-Parly Plaintiff DESERT MEDICAL EQUIPMENT repeats and
realleges the allegations contained in Paragraphs 1 through 38, of its Third-Party Complaint as
though fully set forth herein.

40,  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is informed,
believes, and alleges that the claims madc by Plaintiff VIVIA HARRISON against
Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is, in whole or in part, the
result of the actions andfor omissions of Third-Party Defendant, STAN SAWAMOTO.

41.  On or about December 10, 2014, Third-Party Defendant STAN SAWAMOTO
acted negligently by moving furniture which directed Plaintiff, VIVIA HARRISON, into the

base of a table causing her to fall.
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42,  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is entitled to
contribution from Third-Party Defendant, STAN SAWAMOTO, for apportionment of all such
losses or damages as a result of any settlement, compromise, judgment, or award, which may
occur in this matter.

43,  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was forced
to retain the services of an atlorney to pursue its claims against Third-Party Defendant, STAN
SAWAMOTO, therefore, Defendant/Thied-Party Plaintiff DESERT MEDICAL EQUIPMENT is
entitled to recover reasonable altomey’s fees and costs.

SIXTH CLAIM FOR RELIEF
{(Negligence)

44,  Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT repeats and
realleges the allepations contained in Paragraphs 1 through 43, of its Third-Party Complaint as
though fully set forth herein.

45.  Upon informatien and belief, Third-Party Defendant STAN SAWAMOTO moved
furniture, including but not limited to possibly tables and/or chairs in the deli where Plaintift
VIVIA HARRISON suffered her fall and immediately prios to the same.

46.  Asaresult of STAN SAWAMOTO moving furniture {including but not limited to
tables and/or chairs) Plaintiff VIVIA HARRISON was directed into a path that caused her to hit
the Base of 4 table and fall.

41, Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT denies that it
was negligent, careless, and/or reckless, and denies that it was engaged in any tortious conducl,
and denies that it is liable under any theory alleged in Plaintiff VIVIA HARRISON's Amended
Complaint, or under any theory whatsogver for the damages allegedly sustained by Plaintff

VIVIA HARRISON.
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48. If Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT is

deiermined to be liable, which it specifically denies, said liability would be passive or secondary

to the primary or active liability of Third-Party Defendant STAN SAWAMOTO.

49.  Asadirect and proximate result of Third-Party Defendant STAN SAWAMOTO"s

negligence, Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT was farced 10

retain the services of an attomey to pursue its claims against Third-Party Defendant STAN

SAWAMOTO, and therefore, Defendant/Third-Party Plaintiff DESERT MEDICAL

EQUIPMENT is entitled to recover reasonable attorney’s fees and costs.
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PRAYER FOR RELIEF

WHEREFORE, Delendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT

prays for judgment against Third-Party Defendant. STAN SAWAMOTO as follows;

L

b.

For general and special damages inan amount in excess of Ten Thousand Dollars
($10,000.00):

For indemnity in favor of Defendant/Third-Party Plaintilf DESERT MEDICAL
EQUIPMENT in excess of $10.000.00:

For contribution in favor of Defendant/Third-Party Plaintiff DESERT MEDICAL
EQUIPMENT in excess of $10,000.00;

For prejudgment interest:

For reasonable legal expenses, attorney’s fees, and costs in favor of
Defendant/Third-Party Plaintiff DESERT MEDICAL EQUIPMENT incurred in
the prosecution of this matter; and

For such other and further relief as this Court deems just and proper.

DATED this!_£ day of January, 2018,

ALVERSON, TAYLOR,
MORTENSEN & SANBE

5
DAVID J. MORTEXNSEN, ESQ,
Nevada Bar No. 002547 |
JARED F. HERLING. ESQ
Nevada Bar No. 13350
6605 Grand Montecito Parkway, Suite 200
Las Vegas, Nevada 89149
Phone: (702) 384-7000
Facsimile: (702) 385-7000
E-File: efilefaalversontaylor.com
Attorneys for Defendant and
Third-Party Plaintift

Deserr Medical Eguipment
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CERTIFICATE OF SERVICE

The undersigned herebhy certifics that on the @r day of January, 2018, the foreoing
DEFENDANT DESERT MEDICAL EQUIPMENT’S FIRST AMENDED THIRD-PARTY
COMPLAINT AGAINST STAN SAWAMOTO was served on the following by Electronic
Service (0 All parties on the Odyssey Service List. | further certify that I mailed via United
States Mail, first class, postage [ully prepaid thereto, a true and correct copy of said document to
those parties not on the Odvssey Service List, addressed as follows:

Zachariah B. Parry, Esq. Stacey A, Upson, Esq.

Matthew G. Pfau. Esq. LAW OFFICES OF KARL H. SMITH
PARRY & PFAU 7455 Arroyo Crossing Pkwy, Suite 200
880 Seven Hills Drive, Suite 210 Las Vegas, NV 89113

Henderson, Nevada 89052 Telephone: (702) 408-3800

Phone; (702) 879-9355
Email: zachi@p2lawyers.com

Attorneys for Thivd-Party Defendant

~¢intcd- Stent Sawamaro
Boyd B. Moss II1, Esq.
Marcus A. Berg, Esq. Brian K. Terry, Esg.

MOSS BERG INJURY LAWYERS
4101 Meadows Lane, Suite 110
Las Vegas, Nevada 89107

Telephone: (702) 222-4555

Email: bovd@mossberglv.com

Attorneys for Plaintiff’

THORNDAL. AMRSTRONG. DELK,
BALKENBUSH & EISINGER

1 100 East Bridger Avenue

Las Vegas, Nevada 89101

Phone: (702) 366-0622

Email: berryiaothorndal.com

Attorneys for Defendant

Pride Mobility Products Corporation

Loren 8. Young. Esq.

LINCOLN. GUSTAFSON & CEROS

3960 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada §9169

Phone: (702) 257-19497

Email: lvoungialgclawolfice com
Attornevs for Defendant

Ramparts, Inc., d'b/a Liccor Hotel & Casine

An Employde of Alverson, Taylor,
Mortensen & Sanders
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS

GEIE GRAND MONTECITO PARKWAY

L SLITE 2

LAS VEGAS, SEVADA 89149

(702} 3847000

[

¥ SR FE |

AFFIRMATION
Pursuant to N.R.S. 239B.030

The undersigned does hereby affirm that the preceding DEFENDANT DESERT
MEDICAL EQUIPMENT'S FIRST AMENDED THIRD-PARTY COMPLAINT
AGAINST STAN SAWAMOTO filed in District Court Case No. A-16-732342-C.

_X_ Does not contain the social security number of any person.
-OR-
Contains the social security number of a person as required by:
A. A specific state or federal law, to wit:
|Insert speeific lnw]
-or-

B. For the administration of a public program or for an application for
a federal or state grant.

DATED this }_é'n:lay of January, 2018,

ALVERSON, TAYLOR,
MORTENSEN & SANDERS

DAVID J. MORTENSEN, ESQ,
Nevada Bar No. 002547 j
JARED F. HERLING, ESCY.
MNevada Bar No. 13350
6603 Grand Montecito Parkway, 5
Las Vegas, Nevada 89149

Phone: (702) 384-7000
Facsimile: (702) 385-7000
E-File; efile@alversontaylor.com

Attorneys for Defendant and

Third-Party Plaintiff Desert Medical Equipment

'l id grghelients\ 2364 Ripleading s Girst md Jed-party comp agn stan sawianisio docy
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Electronically Filed
2/12/2018 1:51 PM
Steven D. Grierson

CLERK OF THE COU
ANS (ﬁl«—ié Ed

STACEY A, UPSON, ES(.

State Bar No. 004773

LAW OFFICES OF KARL H. SMITH
Mail to:

PO Box 258829

Oklahoma City, OK 73125-8829
Physical Address:

7455 Arroye Crossing Pardoway, Suite 200
Las Vegas, NV 39113

Phone: (702) 408-3800
stacey.upson@farmersinsurance.com
Attorney for Third-Party Defendant,
STAN SAWAMOTO

DISTRICT COURT
CLARK COUNTY, NEVADA

VIVIA HARRISON, an individual,
Plaintiff, Case No.: A-16-732342.C
va. DEPT. NO. 1

RAMPARTS, INC., dba Luxor Hotel & Casino, a
Nevada Domestic Comporation, DESERT
MEDICAL EQUIPMENT, a Nevada Domestic
Corporation, DOTS I through XXX, inclusive and
ROE BUSINES ENTITIES I through XXX,
inclusive,

Defandants.

AND RELATED CROSS-ACTIONS.

DEFENDANT, STAN SAWAMOTO'S ANSWER TO DEFENDANT DESERT MEDICAL
EQUIPMENT’S FIRST AMENDED THIRD-FPARTY COMPLAINT
COME NOW, Defendant, STAN SAWAMOTO, by and through his attorney of record, STACEY)
A. UPSON, ESQ., of the LAW OFFICES OF KARL H. SMITH, zad answers Defendant Deser
Medical Equipment's First Amended Third-Party Complaint, as follows:
i
i

ANSWER - ] -
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PARTIES, JURISDICTION, AND GENERAL ALLEGATIONS

L. Answering Paragraph 1 of Third Party Plaintiff's First Amended Third-Party Complaint,
Angwering Third-Party Defendant iz withoot sufficient knowledge or information necessary to form a belied
as to the trath or falsity of the allepations contained therein and, (herefore, denies the same.
2. Answering Paragraph 2 of Third Party Plainfiff’s First Amended Third-Party Complaint]
Answering Third-Party Defendant adniits he is an individual residing in Haleyville, Alabama.
3, Answering Paragraph 3 of Third Party Plainiff'z First Amended Third-Party Complaint
Answering Third-Party Defendant admits he was i Las Vegas on or about December 10, 2014 and signed
an Agresment that was not explained or fully shown to him. Answering Third-Party Defendant is withoul
sufficient knowledge or information necessary to form a belief as to the truth or falsity of the remaining
allegations contained therein and, lhersfore, denics the remaining allegations of Paragraph 3.
4, Answering Paragraph 4 of Third Party Plaintiff's First Amended Third-Party Complaint,
Answering Third-Party Defendant admits an Amended Complainit was filed, which speaks for itself.
5. Answering Paragraph 5 of Third Party Plamtiff's First Amended Third-Party Complaint,
Answeting Third-Party Defendant admits Vivia Harrison came off the scooter at Luxor.
6. Answering Paragraph 6 of Third Party Plainiff's First Amended Third-Party Complaint,
Answering Third-Party Defendant admits Vivia Harrison came off the scooter and additionally, the
Amended Complaint was filed, which speaks for itself,
7. Answering Paragraph 7 of Third Party Plaintiff’s First Amended Tlurd-Party Complaint,
Answering Third-Party Defendant admits he signed rental docimentation and that Plaintiff was present af
the time when Desert Medical Equipment gave her possession of the scooter, Answering Third-Party
Delendant admils Plaintiff was shown by a Desert Modical Equipment cmployec how to operate the
seooter.
8. Answering Paragraph 8 of Third Party Plaintiff’s First Amended Third-Party Complaint,
Answering Third-Party Defendant admits he signed rental documentation and that Plaintiff was present af
the time when Desert Medical Equipment gave her possession of the scooler,  Answering Third-Party
Defendant admits Phuintiff was shown by a Desert Medical Equipment employee how fo operate the

Scooter.

ANSWER - 2 -
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9, Answering Paragraph 9 of Third Party Plaintiff’s First Amended Third-Party Complaini;
Answering Third-Party Defendant admits Plaintiff is a friend.

10.  Answering Paragraph 10 of Third Paty Plaintiff's First Amended Third-Party Complaint]
Answering Third-Party Defendant admits the Agreement when shown in total fo a person speaks for itsell.

1.  Answering Paragraph 11 of Third Party Plaintiff’s First Amended Third-Paity Complaint,
Answering Third-Party Defendant denies each and every allegation contained therein as the employee of
Dosert Medical Tquipment altored the agreement when the scooter was provided to Vivia Harrison and
additionally, when she was shown how to operate the scooter by a Desert Medical Equipment
agent/employee,

12.  Answering Paragraph 12 of Third Party Plaintiff's First Amended Third-Party Complaint
Answering Thitd-Party Defendant is without sufficient knowledge or information necessary to form a belied
as to the truih or falsity of the allegations containex therein and, therefore, denies the same.

13.  Answering Paragraph 13 of Third Party Plaintiff's First Amended Third-Party Compiaint]
Answering Third-Party Defendant admits some fumiture was moved but js without sufficient knowledge o
infonmation necessary to form a belief as to the truth or falsity of the remuining allegations contained
therein and, therefore, denies the same,

14.  Answering Paragraph 14 of Third Party Plaintiff's First Amended Third-Party Complaint]
Answering Third-Party Defendant denies cach and every allcgation contained therein

FIRST CLAIM FOR RELIEF
(Breach of Confract)

15.  Answering Paragraph 15 of Third Party Plainfiff's First Amended Third-Party Complaint)
Answering Third-Parly Defendant repeats, realleges and incorporates herein by reference as though fully sct
forth, all answers to Paragraphs 1 through 14, above.

16.  Answering Patagraph 16 of Third Party Plaintiff’s First Amended Third-Party Complaint]
Answering Third-Party Defendant Answering Third-Party Defendant admits he signed rental
documentation and that Plaintiff was present at the time when Desert Medical Equipment gave her

possession of the scooter. Answering Third-Party Defendant admits Plaintiff was shown by a Desert

ANSWER -3 -
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Medical Bquipment employee how to operate the scooter. Third-Party Defendant further denies that a valid
contract was entered into.

7. Answering Paragraph 17 of ‘Third Party Plaintiff"s First Amended Third-Party Complaint
Angwering Third-Party Defendant denies each and every allegation contained therein.

8.  Answering Paragraph 18 of Third Party Plaintiff*s First Amended Third-Party Complaint
Answering Third-Party Defendant is without sufficient knowledge or information necessary to form a belief
as to the truth or falsity of the allogations contained therein and, therefore, denzes flie same.

19,  Anawering Paragraph 15 of Third Party Plaintiff’s First Amended Third-Party Complaint
Answering Third-Party Defendant denies each and every allegation confained therein.

20, Answering Paragraph 2¢ of Third Party Plaintiff’s First Amended Third-Parly Complamt]
Answering Third-Party Defendant denies ench and every allegation contained thereii,

SECOND CLAIM FOR RELIEF
(Breach of Implied Covenant of Good Faith and Fair Dealing)

21.  Answering Paragraph 21 of Third Party Plaintiff’s First Amended Third-Party Complaint;
Answering I'hird-Party Defendant repeats, realleges and incorporates herein by reference as though fully sel
forth, all answers to Paragiaphe 1 tlrough 20, above.

22. Answering Patagraph 22 of Third Party Plaintiff’s First Amended Third-Party Complaint,
Answering Third-Party Defendant states the allogations stated thercin constitute conclusiens of law and
thus require no respense; however, to the sxtent they constitute allegations of fact, Answering Third-Farty
Defendant adntits as to both parties.

23.  Answering Pavagraph 23 of Third Party Plamtiff's First Amended Third-Party Compiaing]
Answering Thind-Party Defendant admits as to both parties, and in particular, Desert Medical Tquipment’s
agent/employee should have shown the complete Agreement to Answering Third-Party Defendant, and
should have instructed Plaintiff as to use the scooter, and should have added Plaintifl in the Agreement
andfor should not have renied the subject scooter knowing another person was going ta aperate the same,

24.  Answering Paragraph 24 of Third Party Plaintiff’s First Amended Third-Party Complaint;

Answering Third-Party Defendant denies each and every allegation contained therein,
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25.  Answering Paragraph 25 of Third Paity Plaintiff’s First Amended Third-Party Complaint]

Answering Third-Party Defendant denies each and every allegation contained therei:.
THIRD CLAIM FOR RELIEF
(Contractual Indemnity)

2.  Answerng Paragraph 26 of Third Party Plaintiff's First Amended Third-Patty Complaint
Answering Third-Pacty Defendant repeats, realleges and incorporates herein by reference as though fully sed
forth, all answers to Paragraphs 1 through 25, above,

27, Answerng Paragraph 27 of Third Party Plaiotiff's First Amended Third-Party Complaine
Answering Third-Party Defendant states the allegations stated therein constitute conclusions of law and
thus require no response; however, to the extent they constitute allegations of fact, Answering Third-Party
Defendant admits he entered into Apreement that was not fully shown to him nor explained and Desert
Medical Equipment altered by the terms of the Agreement by its actions at the time of the rental.

28.  Answering Paragraph 28 of Third Party Plaintiff’s First Amended Third-Party Compilaint)
Answering Third-Party Defendant denies each and every allegation contained therein,

29.  Answering Paragraph 29 of Third Party Plaintiifs First Amended Third-Party Complaint)
Answering Third-Party Defendant denies euch and every allegation contained therein,

30.  Answering Paragraph 30 of Third Party Flaintiff’s First Amended Third-Party Complaint
Answering Third-Party Defendant denics cach and every alflegation contained therein as is relevant to thig
Answering Defendant but is without information as to the remaining allegations.

11.  Answering Paragraph 31 of Third Party Plaintiff's First Amended Third-Party Complaint
Answering Third-Party Defendant is denies each and every allegation contained therein.

FOURTI CLAIM FOR RELIEF
{(Implied or Equltable Indemnmity)

32.  Answering Paragraph 32 of Third Party Plaintiff's First Amended Third-Party Complaint
Answering Third-Party Defendant repeats, realleges and incorporates herein by reference as though fully sef
forth, all answers to Paragraphs 1 through 31, above,

33.  Answering Paragraph 33 of Third Party Plaintiff’s First Amended Third-Party Complaint

Answering Third-Party Defendant denies each and every allegation contained therein.
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34.  Answering Paragraph 34 of Third Party Plaintiff’s First Amended Third-Party Complaint
Answering Third-Party Defendant denies each and every allegation contained therein.

35, Answering Paragraph 35 of Third Party Plaintiff's First Amended Third-Farty Compiaint
Angwering Third-Party Defendant detiies each and every allegation contained therein as he does nof recall
moeving any furpiture although his doctor stated he may have moved a chair.

36.  Answering Paragraph 36 of Third Party Plaintiffs First Amended Third-Party Complaint
Answering Third-Tarty Defondant is without sufficient kmowledge or information pecessary to form a belief
as to the truth or falsity of the allegations contained therein and, therefors, deties the same.

37.  Answering Paragraph 37 of Third Party Plaintiff’s First Amended Third-Party Complaini
Answering Third-Party Defendant denies each and every allegation contained therein,

38, Answering Paragraph 38 of Third Parly Plaintiff's Tivst Amended Third-Party Comgplaing,
Answering Third-Party Defendant denies each and every allegation contained therein,

FIFTH CLAIM FOR RELIEF
{Coniribution)

39.  Answering Paragraph 39 of Third Party Plaintiff"s First Amended Third-Pary Complainl)
Answering Third-Party Defendant repeats, realleges and incorporates herein by reference as though fully set
forth, all answers to Paragraphs 1 through 38, above,

40,  Answering Paragraph 40 of Third Party Plaintiff's First Amended Third-Party Corplaint,
Answering Third-Party Detendant denies each and every allegation contained therein.

4].  Answering Paragraph 41 of Third Party Plaintiff’s First Amended Third-Party Complaint]
Answering Third-Party Defendant denies each and every aliegation contained therein as he does not recall
moving any furnitare although his doclor stated he miay have moved a chair,

42,  Answering Paragraph 42 of Third Party Plaintiff’s First Amended Third-Party Complaint
Answering Third-Party Defendant denies each and every allegation contained therein.

43, Answering Pamgraph 43 of Third Party Plaintiffs First Amended Third-Party Complaint
Answering Third-Party Defendant denies each and every ailegation contained thersin,

i
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SIXTH CLAIM FOR RELIEF

(Negligenee)
44, Answeiing Paragraph 44 of Third Party Plaintiff's First Amended Third-Party Complaint,

Answering Third-Party Defendant repeats, realleges and incorporates herein by reference as though fully sel
forth, all answers to Paragraphs 1 through 43, above,
45.  Answeting Paragraph 45 of Third Party Plaintiff’s First Amended Third-Party Cotmplaint;
Answerlng Thiid-Party Defendant docs not rocall moving any furniture although his doctor stated he may
have moved a clwait
46,  Answering Paragraph 46 of Third Party Plaintiff’s First Amended Third-Party Complaint
Answering Third-Party Defendant denies each and every allegation contained therein.
47.  Answering Paragraph 47 of Third Parly Plainiiff’s First Amended Third-Party Complaint,
Answering Third-Party Defendant is without sufficient knowledge or information necessary to form a belief
as to the trath or faisity of the allegations confained therein and, therefore, denies the same.
48.  Answering Paragraph 48 of Third Party Flaintiffs First Amended Third-Party Complaint,
Answeiing Third-Party Defendant denies each and every allegation contained therein,
49.  Answering Paragraph 49 of Third Party Flaintiff’s First Amended Third-Party Compiaint,
Answeting Third-Party Defendant denies each and every allegation contained therein,
As to thase malters, if any, not herein answered, Third-Party Defendant cxpressly denies anty and al)
allegations relaiing thersto.
AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
This Answering Third-Party Defendant denies the allogations of the Third Party Plaintiff's Firsy
Amended Third-Party Complaint, and each cause of action, and sach paragraph in each cause of action, and
each and every part thereof, inc{nding a denial that the Plaintiff was damaged in the sum or sums alleged, oy
te be atleged, or any other sum or sums whatscever,

SECOND ATFIRMATIVE DEFTINSTE

This Answering Third-Party Defendant denies that by reason of any act or omission, tault, conducs
or liability on the part of this Answering Third-Party Defendant, whether negligent, carcless, unlawful or

whether as alleged, or otherwise, that Third Party Plaintiff was injured or damaged in any of the amounts
AMSWER -7 -
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alleged, or in any other mamer or amount whatsoever; this Answering Third-Party Defendant further
denies that this Answerng Third-Party Defendant was negligent, careless, reckless, wanton, acted
unlawfully or is lable, whether in the mammer alleged or otherwise..
THIRD AFEIRMATIVE DEFENSE
This Answering Third-Party Defendant is informed and believes, and therson alleges, that Third-
Party Plainiiff's Amended Third Party Complaint, and each and every cause of aciion stated therein, fails to
staie facls sufficient [o constitute a canse of action, or any causc of action, as against this Answenng Third-
Party Defendant,
FOURTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thereon alleges, that thig
Answering Third-Party Defendant is not legally responsible for the acts and/or onussions of thosg
Defendants named by the Plaintiff as fictitious Defendants.

FIFTH AFFIRMATIVE DEFENSE

Thiz Answering Third-Party Defendant is informed and believes, and thercon alleges, that if the
Third Party Plaingiff herein suffered or sustained any loss, injury, damage or detrirpent, the same is directly
and proximately cansed and contiibuted fo, in whole or in part, by the breach of warranty, conduet, acts;
otmissions, -activities, carelessness, recklessness, negligence, andior imtentional misconduct of this
Answering Third-Party Defendant, thereby completely or partially barting the Third Party Plaintifi's
recovery hersin..

SIXTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thereon alleges, that if is noy
jegally responsible in any fashion with respect 1o the damages and injuries claimed by Third Party Plaidiff
however, if this Answering Third-Party Defendant is subjected to any liabilify to the Plaintiff or to any othe
party hwrein, it will be due, in whole or in part, to the breach of warranty, acts, omisslons, activities
carelessness, recklessness, and negligence of others; wherefore any recovery obtained by the Thind Party
Plaintifl or any other party herein against this Answering Third-Party Defendant should be reduced i3
proportion to the respective negligence and fault and legal responsibility of all other parties, persons andh

entities, their agents, servants and employees who contributed to andfor caused any such injury and/of
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damages, in accordance with the law of comparative negligence; consequently, this Answering Third-Party
Defondant is informed and believes, and thereon alleges, that the Hability of this Answenng Thicd-Party
Diofendant, if any, is limited in dircct propertion to the percentage of fault actually atiributed to this
Answering Third-Party Defendant.
SEVENTH AFFIRMATIVE DEFENSE
This Answering Third-Party Defendant is found responsible in damages to Third Party Plaintiff oy
some other parly, whether as alleped or otherwise, then this Answering Third-Party Defendant is informed
and believes, and thereon alleges, that the lability will be predicated upon the active conduct of the Third
Party Plaintiff whether by negligence, breach of warranty, strict liability in tort or otherwise, which
unlawfirl conduct proximately caused the alleged incident and that Third Party Plaintiff’s action against thig
Answering Third-Party Defendant is barred by that active and affirmative conduct. |
EIGHTH AFFIRMATIVE DEFENSE
This Answering Third-Party Defendant is infonmed aid believes, and thereon alleges, that at the
time or place of the incidents alloged in the Amended Third Party Complaint, Plaintiff knew of and fully
understood the danger and risks mcidenl to their undertaking, but despite such lmowiedge, freely and
voluntarily assumed and exposed themselves to all the risk of harm and the censequent injuries and
damages, if any, resulting therefrom.
NINTH AFFIRMATIVE DEFLNSE
This Answering Third-Paty Defendant alleges that there exists an bonest and good faithy
disagreeinent as to the evaluation of the amount of damages being afleged by Third Party Plaintiff.
TENTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed snd belicves, and thereon alleges, hat the Third
Party Plaintiff expressly, voluntarily, and knowingly assumed all risks about which it complains about it
the Third Party Complaint, and, thersfors, is barred either totally, or fo the extent of said assumption, from
any damages.
ELEVENTH AFFIRMATIVE DEFENSE
This Answering Third-Party Defendant is informed and believes, and thereon alleges, that at all

times mentioned, thee was, has been, and continues to be a matetial failure of consideration on the part of
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Third Party Plaintiff herein, as a consequence of which this Answering Third Party Defendant’s duty of
petformance has besn discharged.
TWELFTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed aid believes, and thereon alleges, that Piaintif]
unreasonably delayed both the filing of the Third Party Complaint notification to this Answering Third
Party Defendant of the alleged claims, the alleged negligence and the basis for the causes of action agains!
this Answering Third-Party Defendant, all of which has unduly and severely prejudiced this Answering
Third Party Defendant in its defense of the action, thersby barring or diminishing Third Party Plaintiff’s
recovery herein under the Doctrine of Estoppel.

THIRTEENTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thereon alleges, that Third
Party Plainfiff unreasonably delayed both the filing of the Third Party Complaint and notification to thig
Answering Third-Party Defendant of the alleged claitns, the alleged negligence and the basis for the causes
of action alleged against this Answering Third-Party Defendant, all of which bas unduly and severely
prejudiced this Answering Third-Party Defondant in its defense of the action, thereby barong o
diminishing the Third Party Plaintiff*s recovery herein under the Doctrine of Waiver.

FOURTEENTH AFFIRMATIVE DEFENSE

This Answering Third-Farty Defendant is informed and believes, and thereon alleges, that Third
Party Plaintiff unreasonably delayed both the filing of the Third Party Complaint and notification to this
Answering Third-Party Defendant of the alleged claims, the alleged negligence and the basis for the causes
of action alleged against this Answering Third-Party Defendant, all of which has unduly and seversiy
prejudiced this Answering Third-Party Defendant in its defense of the action, thereby baming o
ditninishing the Third Party Plaintiffs recovery herein under the Doetrine of Laches.

FIFTEENTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thereon alleges, that Third
Party Plaintiff has faited to join all necessary and indispensable parties to this lawsust.
it
1
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SIXTEENTH AFFIRMATIVE DEFENSE
This Answering Third-Party Defendant is informed and believes, and thercon alleges, that the
injuries and damages of which Third Party Plamtiff complains were proximately cavsed by, or contributed
to by, the acts of other Defendants, persans, and/ar other entities, and that said acts were intervening and
superseding cause of the injuries and damages, if any, of which Tiird Party Plaintiff complains, thus barxing
Third Party Plaintiff from awy recovery against this Answering Third-Party Defendant.
SEVENTEENTH AFFIRMATIVE DETENSE
This Answering Third-Party Defendant is informed and believes, and thereon alleges, that the Third
Party Plaintiff’s damages, if auy, proximately resulted form the use of products in an unintended and
abnormal manner and not from any defect or mechanical failure of, failure to service praperly, or failure i
install propetly, said product or any of its components,
EIGHTEENTH AFFIRMATIVE DEFENSE
1t has been necessary for this Answering Third-Party Defendant to retain the services of an attorney
to defond this action, and this Angwering Thixd-Party Defendant is entitled to a reasonable sum as and for|
aftorney’s tees.
NINETEENTH AFFIRMATIVE DEFENSE
This Answering Thitd-Party Defendant is imformed and believes, and thereon alleges, that thg
claims of Third Party Plaintiff are reduced, modified and/or barved by the Docfrine of Unclean Hands.
TWENTIETH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thereon alleges, that actiong
and omissions by Third Party Plaintiff constituted a breach of contract, and such breach excuses any
nonperformance by this Answering Third-Party Defendant.

TWENTY-FIRST AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thereon alleges, that at nd
time prior to the filing of this action did Third Party Plaintiff, or any agent, representative or employes
thereof, notify this Answering Third-Party Defendant of any breach of any contract, warranty, or duty to
Third Party Plaintiff: therefore, Third Party Plaintiff is barred from ey right of recovery.

i
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TWENTY-SECOND AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thereon alleges, that the Third
Party Plaintiff failed to perform express contractual conditions precedent to this Answering Third-Party
Defendant’s performance, and such failure excuses any nonperformance by this Answering Third-Party,

Defendant,

TWENTY-THIRD AFFIRMATIVE DEFENSE

Puzsnant to NELC.P. 11, as amended, all possible affomative dofonscs may not have been alleged
herein so far as sufficient facts were not available for this Answering Thard-Parly Defendant afier
reasonable inquiry, and therefore, this Answeting Third-Party Defendant reserves the right to amend hig
Answer to allege additional affirmative defengzes, if subsequent investigation so warrants.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and theieon alleges, that the Third
Party Plaintiff modified the terms of the Agreement.

TWENTY-FIFTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thercon alleges, a valid
agreement did not exist based uwpon the actions of the Third-Party Plaintiff’s agent/eraployee and

accardingly, 1o meeting of the minds occuned.

TWENTY-SIXTII ATFIRMATIVE DEFENSE

This Answering Third-Parly Defendant is informed and believes, and therson alleges, nq

Agreement existed dne to mistake.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

This Answering Third-Party Delendant is informed and believes, and therson alleges, Third-Tarty

Plaintiff waived its rights under the Apreement.
TWENTY-EIGHTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thereon slleges, a novation
has occurred thereby precluding any claim.

i
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TWENTY-NINTH AFFIRMATIVE DEFENSE

This Answering Third-Party Defendant is informed and believes, and thereon alleges, any alleged
failure to perform was cither due to Third-Party Plaintiff”s actions and/or ratification.
WHEREFORE, Answering Third-Party Defendant prays for relief as follows:
1. That Third-Party Plaintiff teke nothing by way of it First Amended Third-Party
Complaint on file herein;
2. That Answering Third-Parly Defendant be dismissed with costs incuned and

reasonable aftorney fees; and,

3 For such other and forther relief as the Court deems just aud proper in the premises.
DATED: February 12, 2018 LAW OFFICES.OF KARL H. SMITH
L
BY: 3

STACEY A.UPSON, LSQ.
Attorney for Third-Farty Defendant,
STAN SAWAMOTO

ANSWER - 13 -
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CERTIFICATE OF SERYICE

Pursuant to Rule 5{b} of the Nevada Rules of Civil Procedure, I certify that I am an employee o1

LAW QFFICES OF KARL H. SMITH and that on the J&d&y of February, 2018, 1 served a true énd
correel copy of the above and forsgoing DEFENDANT, STAN SAWAMOTO'S ANSWER TO|
DEFENDANT DESERT MEDICAL EQUIPMENT'S FIRST AMENDED THIRD-PARTY

COMPLAINT cn the parties addressed as shown below:

Vi U.S, Meaif by placing said document in a sealed envelope, with postage prepaid [N.R.C.P. 5(b)]

10
11
12
13
14
15

b

13
13
a0
I
22
23
24
25
6
27

28

< Vi Elecwroric Filing [NEFR. 9b)]
/&:m Eizotronic Serviee [NEF.R. 9]

Via Faesimile [B.D.C.R. 7.26(a)]

Matthew P fau, Esq.

Parry & Pfau

£80 Seven Hills Drive, Suite 210
Hendersom, NV 89052

Allorney for Plaintiff, Vivia Ilarrison
Phone: {702) R79-9555

Fax: (702) 897-9556

Boyd B. Moss, 11, Esq,

Moss Berg Injury Lawyers

4101 Meadows Lane, Suite 116G

Las Vegas, NV 89107

Attomey for Plaintiff, Vivia Harxisor:
Phone: {702 22245355

Fax: (702) 222-4556

Loren 8. Young, Bsq.

Lincaln, Gustafson & Cercos

3960 Howard Hughes Parkway, Soite 200

Las Vegas, NV 82105

Attorney for Defendant, Ramparts, Inc., d/b/a Luxor Hotel & Casino
Phone: (702) 257-1927

Fax: (702) 257-2203

Brian K. Terry. Esq.

Therndal Armstrong Delk Balkenbush & Fisinger

1100 E. Bridger Avenue

Las Vegas, NV 89101

Attorney for Defendant, Pride Mobility Products Corporation
Phone: {702) 366-0622

Fax: (702) 3660327
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Jared F. Herling, Esq.

Alverson Taylor Moriensen & Sanders

7401 West Charleston Boulevard

Las Vegas, NV 89117

Attorney for Defendant/Third Party Plaintiff, Deserl Medical Equipment
Phone: (702) 384-7000

Fax: (702} 385-7000

ANSWER - 15 -

146




A-16-732342-C DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Premises Liability COURT MINUTES

August 29, 2018

A-16-732342-C Vivia Harrison, Plaintiff(s)
VS.
MGM Resorts International, Defendant(s)

August 29, 2018 09:00 AM  All Pending Motions

HEARD BY: Jones, David M COURTROOM: RJC Courtroom 15A
COURT CLERK: Darling, Christopher

RECORDER: Murphy-Delgado, Melissa

REPORTER:

PARTIES PRESENT:

Boyd B. Moss, ESQ Attorney for Plaintiff

Brian K. Terry Attorney for Defendant

Matthew Pfau Attorney for Plaintiff

Stacey A. Upson Attorney for Third Party Defendant
Thomas Maroney Attorney for Defendant

JOURNAL ENTRIES
APPEARANCES CONTINUED: Margaret Christopher, Esq. present.

DEFENDANT, PRIDE MOBILITY PRODUCTS CORP.'S, RENEWED MOTION FOR SUMMARY
JUDGMENT...PLAINTIFF VIVIA HARRISON'S MOTION FOR AN ADJUDICATION AS TO LIABILITY OR,
IN THE ALTERNATIVE, FOR AN ADVERSE INFERENCE BASED ON DEFENDANT'S SPOLIATION OF

EVIDENCE

Arguments by counsel regarding Pride Mobility Products' Renewed Motion for Summary Judgment. Court
stated ITS FINDINGS and ORDERED, Motion GRANTED as to design defect. Mr. Terry to prepare the
order. Arguments by counsel regarding Vivia Harrison's Motion for an Adjudication as to Liability or, in the
Alternative, for an Adverse Inference Based on Defendant's Spoliation of Evidence. Court noted answer
will not be stricken. Court advised will draft document on decision for what inference will be granted and is
forthcoming at time testimony heard. Mr. Pfau requested after testimony to have separate hearing on the

inference issue; COURT SO ORDERED. Mr. Pfau to prepare order as discussed.

Printed Date: 9/6/2018 Page 1 of 1 Minutes Date:
Prepared by: Christopher Darling

August 29, 2018
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ORDR

Matthew G. Ffau, Esq.

MNevada Bar No.: 11439

PARRY & PFAU

RR0 Seven Hills Drive, Suite 210
Henderson, Nevada 89052

702 B79 9555 TEL

J02 B79 9556 FAX
matt@p2lawyers.com

Attorneys for Plaintiff,
Vivia Harrison

Electronically Filed
9/19/2018 9:26 AM
Steven D. Grierson

CLERZ OF THE COUE !:

DISTRICT COURT

CLARK COUNTY, NEVADA

Vivia Harrison,

Plaintiff,
Vs,

Ramparts, Inc., dba Luxor Hotel & Casino, a
Nevada Domestic Corporation; Desert Medical
Equipment, a Nevada Domestic Corporation;
Pride Mobility Products Corp, a Nevada
Domestic Corporation; Does |-X%; Ros
Corporations I-X,

Defendant.

-

"

Case No.! A-16-732342-C
Dept. No.; XXX

Order Granting In Part, Plaintiff's Motion
for an Adjudication as to Liability or, in the
Alternative, for an Adverse Inference
Based on Defendant’s Spoliation of
Evidence

Plaintiff Vivia Harison filed a Motion far Adjudication as to Liability or, in the Alternative, for

an Adverse Inference Based on Defendant's Spaliation of Evidence on May 22, 2018, Judge David

M. lones denied Plaintiff's request for adjudication as to liability; and granted Plaintiff's request

for an adverse inference, on August 29, 2018.

Case Number: A-16-732342-C
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Order
It is therefore ordered that Plaintiff Vivia Harrison's Motion for an Adjudication as to Liability
in hereby denied. Plaintiff Vivia Harrison's Motion for an Adverse Inference Based on Defendant’s
Spoliation of Evidence s granted. The adverse inference will be drafted at the end of trial
following witness testimony, before the jury receives their instructions. A hearing regarding the

language to be used in the jury instructions will be held during trial.

Dated this ”’ day of %B.

Submitted by:

PARRY PFAU

Matthew G, Pfau, Esq.

Mevada Bar No.: 11439

B20 Seven Hills Drive, Suite 210
Henderson, Nevada 89052

Attorney for Plaintiff,
Vivia Harrison

ORDER
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Approved as to form and content by:

ALVERSON, TAYLOR T&NDERS
C\Xf;twt\.-u .

Courtaey Christopher, Estp
Nevada Bar No.: 12717
6605 Grand Mantecito Pkwy., Suite 200
Las Vegas, Nevada 88149

Attorney for Defendants,
Desert Medicol Equipment

ORDER
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Electronically Filed
11/26/2018 4:34 PM
Steven D. Grierson

CLERK OF THE COU,
PMEM (ﬁ'—‘“’_ﬁ ﬁu‘-
LOREN 8. YOUNG, ESQ.

MNevals Bar No. 7567

THOMAS W. MARONEY, ES(Q.
Nevada Bar No. 13913

LINCOLN, GUSTAFSON & CERCOS, LLP
ATTORNEYS ATLAW

3960 Howard | lughes Parkway, Suite 200
Las Vegas, Novada 89169

Telephone: (702 257-1997

Facsimile:  (702) 257-2203

[voungin gekaw oftice .com
trrargne vl gclawolTice. com

Attorneys for Defendant, RAMPARTS. INC,
dib/a LUXOR HOTEL & CASING

STRICT COURT
CLARK COUNTY, NEVADA

VIVIA HARRISON, un individual, CASE NO.: A-16-732342-C
DEPT, NO.: XXIX
Plaintiff,
v. ! NEFENDANT RAMPARTS, INC. d/b/a

LUXOR HOTEL & CASINO'S I'RE-TRIAL
RAMPARTS, INC. d/b/a LUXOR HOTEL & MEMORANDUM
CASING, a Nevada Demestic Corporation;
DESERT MECHANICAL EQUIPMENT, a :
Nevada Damestic Corporation, 1DORS I through |
WXX, inclusive, and ROF BUSINESS
ENTITTES Tthrough XXX, inclusive,

Defendants.

DESERT MEDICAL EQUIPMENT. a Nevada
Domestie Corporation,

Third-Party Plaintiff,
v,

STAN SAWAMOTO, an individual,

Third Party Defendant.

Case Number: A-16-732342-C
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COMES NOW, Defendanr, RAMBARTS, INC. &bfa LUXOR HOTEL & CASING. by and
throogh its counsel of reeord, LINCOLN, GUSTAFSON & CERCOS, LLP, and vespectfully submits
the following Pre-Trial Memorandum in compliance with EDCR 2,67, in connection with this matter
in which the Jury Trial is set to commence on December B3, 20018 at %00 2.m., before the Honorable
Judge David M Jones. The pretrial meeting of counsel was held on Wednesday, November 14, 2018
at 8:50 a.m.

L
STATEMENT OF FACTS

On December 10, 2014, Plaintitf, Vivia Harrison, was a guest al the Tuxer Hotel and Casino,
owned and operated by Ramparts, Inc., in Las Vepas, Nevada. To accommaodate her mobidity, Vivia
rented a motorized seooter. The scooter was owned by Beseri Medical Lquipmeni and rented by Vivia
at the Luxor bell desk.

When Plaintilf attempred w exit the Backstage Deli dining ares, Plaintitt’s family members
moved tables and chairs creating a large pathway and while driving Lhe scooter, Plaintiff allegedly
struck the base of a table with her scooter and [ell to the ground causing injury. Plaiatifl was then
transparted do 4 nearby hospital and treated for her injuries. Plaintiff underwent surgery 1o repair a
fractured femur. During the surgery, Plaintiff sustained a stroke.

I,
CLAIMS FOR RELIEY

Plaintiff alleges the following causes of action in her Sccond Amended Complaint, duted June
3.2013:
1. Claims against Ramparts. Inc. dba Luxor Hotel & Casino:
d, MNepligence;
. Negligent Hiring, Training, and Maintenance.
2. Claims against Desert Medical Equipment:
a. Negligence;
b. Negligent Hiring, Training, and Maintenanee.

i
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II.
AFFIRMATIVE DEFENSES

Defendant, RAMPARTS, INC. dt/a LUXOR HOTEL & CASING, has asserted the
following affirmative defenscs:

1. Plaintifis’ Complaint fails to state a claim against this answenng Defendant upon which
relicf can be granted,

2. The damages and injurics, it any, incurred by Plaintiff are nor attribatable 10 any act,
condued, or omission on the part of the Betfendant.

3. The Plaintiffs” has Tailed 10 mitigate her damages, if any, which Defendant denics, and
Plaintiffs’ claims are theretor barred in whole or in part.

4, The occurrence referred to in the Complaint, and all injuries and damages. if any,
resulting therefrom were caused by the acts or omissions of a third party, or third partics over whom
Detendant had no control.

3. The occurrence referred {0 in the comphlant, and all injuries and damages. if any,
resulting therefrom were the resubt of subsequent intervening cause and not the alleged negligence of
Defendant.

fi. The meident alleged in the Complaint and the resulting damages, if any. to Plaintiff,
was proximately causcd or contributed to by Plaintiff’s own ncgligence and such negligence was
greater than the negligence, if uny, of the Defendant.

7. The incident and/or Plaintiff’s injuries were caused by Plaintitf’s pre-existing andior
physical condition and not by the negligence of the Defendant.

8. Plaintiff's claims for punitive damages are limited by Nevada Revised Statues 42,001
— 42,007 and other statues, and Plaintift’s claims (or punitive damages are limited by (he principles of
due process as articulated by the Uniled States Supreme Court in Stare Farm v Campbedl, 538 U.S.
408, 123 S. C1. 1513 (2003),

9. Plaintiff s claims for punitive damages are hared because there is no cvidence that any
olficer, director, or managing agent of this Defendant authorized or ratified any alleped intentional

Larls.
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10. Flaintiff s claims for punitive damages are further barred because there is no evidence
of intent on the part of Delendant to canse hardship to Plaintff or of conscious disregard Lor her rights,

11. Defendant reserves the right to assert any additional affirmative defenses and mallers
inavoidance as may be disclosed during the course of addifional investigation and discovery, Pursuan
10 NRCF 11, as amended, all possibie affimuative defenses may not have been alleged hergin insofar
as sufficicnt facts were nol plead and wre not available afier reasenable injury wpen the filing of
Pefendant’s Answer, and therefore Defendant reserves the right to amend its answer to allege
additional affirmative defenses if so warranted,

12, Defendant hereby incorporate by reference those affinmative defenses enumcrated in
Rule 8 of Nevada Rules of Civil Procedure as if fully set forth herein. In the evenl further investigation
or discovery reveals the applicability of such defenses, Defendunt reserves the right to seek leave of
Court to amend ils Answer t0 speeifically assert the same. Such defenses are herein incorporated by
reference for the specilic purpose of nol waiving the same.

1V.
CLAIMS OR DEFENSES TO BE ABANDONED

Plaintifl previously sbandoncd her claims against Defendant, RAMPARTS. INC. dbia
LUXOR HOTEI. & CASINO. for negligent hiring. training, and muintenance per Stipulation and
Crder dated May 1, 2017,

Defendant, RAMPARTS, INC. d/bia LUXOR HOTEL & CASING, has not agreed 1o abandon
any defenses,

Y.
PROPOSED EXHIBITS

Defendint, RAMPARTS, INC. d/bia LUXOR HOTEL & CASINO, may call upon the

following exhibits at the time of trial:

E’;‘]‘;f’" Exhibit Deseription |
Al Incident Report (DEFOOU1-DEFO0OS)
A2 Metia Attachment (DEFOONG-DLEF(25) !
A3 | Media Atiachment (DEFO026-DEFOU39) ' J

~iln
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0
11
12

14
15

16

Exhibit

No. Exhibit Description
Al Security Video (1 DVD) (DEFD040) )
| AS Sunfe.i-l.l_:;.ﬁ;é P’uutauﬁ: (1 VvH§) (DEFO4L
B Aﬁ ﬁlmograph of Serial Number on Scooter (I)H 0042)
7 Photograph of Scootwer [DEF[J[J-B}
Ag Evidence Record (DH (i34}
“A':J' ----- .l_n}.,ldcnt Reports ddtﬂd Dewmbelrugl' 2014 (DE HJU45 DEF!]{}M)
.f'*:l_[J -------- Ph.n.t-o-graph'; regarding incident on December 9, 2014 (DEFUU&Z DDED {‘.I(}Ti)
" ALl | Video from December 9, 2014 Incident (DEF074)
Al2 Pesert ‘wEdica] Fanpmcm Rmtdl Agmcmcm No. 1016325 {DEF[}I[J?-: DEF{JU?ﬁ]
Alj DE’FRA MNotes and Revenue Comps (DEFOGT?-DEFOE2)
Ald lemgraphq (DEF[](.‘IEB -DEFM (2]
Als " Backstage Deli Lavoul (DERI0E)
Al6  December 10,2014 Security Videa (DEF0104)
Al7 | Hamilton Anderson Associares Plans (DEFO105-BEFOT07)
- AlS Madsen, Kneppers& Associates, Inc.’s Fxpert Hcpnn dated May 8, Z{PIB(DEFIH[]H- '
DEFO118) _
" A9 Vocational Diagnostics, Inc's Rdbulldl Reporl dated June 14, 2018 (I)ErUllﬂ-l
DEIU144)
A0 Madsen, Kneppers & Asgociates, Inc.’s Rebutial RLpnrts dated June 14, 2018
{DFF{]HS DEFU193)
A2l Clifford Segil's Rebuttal Report dated June 11, 2018 (DEF0194- DEFO204)
A22 lcum and Comditions ot Rental Aurcement (l(_ andn1)
A23  Scooter Instructions (INS 00001) |
A _Employee Polu.y Manual (EMP POL[LY (0001 l'J{]ﬂ:i-l}
A25 . Sample Service Log (SERVICI: LOG 00001)
A26 | New Hire Job Description for Delivery Driver/Maintenance “Technician (JUB
DESCRIPTION DELIVERY DRIVLR [JUI}I[]I}
AT Redacted Master Services Agrccmc,n[ with du,ompﬂng,mg Frivilege Loz (MASTER
SERVICES AGREEMENT OO} - 0013}
A28 | Letier from Phau dated DeLembm .»A. 2014
AZG Affidavit of Jessica Gandy, Esq. re: |nspec’rmn of Bacl«.s[dge Deli on October 24, 2017
A0 Color Photographs of Backstage Deli taken on October 24, 2017 (DME INSPECTION
FHOTOS 0000 160042}
AT Medical & Billing records from Encore Rehabilitation (] (ENCORE REHAB 00001-
(0308) _
A32 Pride Invoice No. 12102804, dated Scplcmhcr 30,2014 {PMP‘CGI][HHH 000007y
A33

E_Pr:dc Vlcmry 11} ‘ipeuﬁcalmus {PMP(“(!UGDUS A0S

.'..5 -
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Exhubit Exhibit Description
No.
Al4 Pride Owner Manwal — Victory Series (FMPCO00012 ﬂﬂ(]ﬂﬁ3}
A5 Consurner Salety Guide (PMPCOU58-000181)
A36 Test Report from Ammer Consulting {PRIDE {}[}U346—6i5035 1)
[ A3T Bill Ammer’s Tnitial Fxpert Report and Addendumn o Initial Expert Report o
}{-18------ Bill Ammer’s Curriculum Vitac, Fee Schedule, List of Prior Deposition amd Trlal_
Testimony
A3y Bill Ammers Rebutial Expert Repott a
Ad0 | Clifford Segil, DO's Curriculum Vitae, Fee Schedule, List of Prior Deposition and |
Trial Iestlmnn}
Adl Aubrey Corwin’s Curricolum Vitae, Tee Schedule, List of an ]j_E_:p(J\lr]U]'l and T]ldl_
Testimony
Ad42 Timeline of inctdent
A4l Timcline of medicul care
Add Charts, diagrams, dndtoml(,af rendcnngs ‘medical illustrations and animations as
needed
A45  The subject table
Adb An éke;ﬁﬁlar scooier
Ad7 Exhibits from Gabricila Bush’ 5 dﬁ.ﬁosjtion twken on Augusl 7, 2017
A48 Exhibits from Rebecca Charles’ deposition tuken on September 26,2017
_____ AdY Exchibits from Klmbcrlv Diglacemo’s depumtmn taken on December 2(] . 2017
AS0 Exhibits from Michael Gibhens’ deposition taken on July 20, 2018
AS1 Exhibit fr{:m Vivia Harrison™s dv:pmlllon tuken on April 13, 2{H ".-' )
A52 FKh]bltS from Timolhy ch.,ka deposition taken on July 19, 2015 "
AS3 Exhibits from Diane Lucns’ deposition taken on September 28 2017
AS4 Exhibits from Steven Petersen’s deposition taken on Decernber 20,2017 _5
ASS | Exhibit from Stan Sawamota’s deposition taken on April 13, 2017 ]
A3 Exhibits from Bryan Schuitz” deposition luken on Novemiber 22017
A7 Exhlbll‘; from | vndql Stull's dcp(mtmn taken on December AL, 2NT o
ASH Exhibits Fm_m M_lchacl Zub!ur:i{}'_ 4 deposumn taken om ]EIl‘ll]HI‘}’ 18, 2017

Defendant, BAMPARTS, INC. dhya EUXOR HOTEL & CASINOG, incarperates herein by

reference any and all expibits identified by Plaintitf and any other Defendants. Defendant,

RAMPARTS, INC. d/b/a LUXOR HOTEL & CASINO, turther reserves the right 1o supplement their

list of Trial Exhibits.

)
fiT
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Defendunt, RAMPARTS, INC, diva LUXCOR HOTEL & CASTNG, hereby submits s list of
deposition transcripts 1o be used at trial. Defendant, RAMPBARTS, INC. d/b/a LUXOR HOTLEL &

CASING, reserves its right the supplement andior amend (his 1ist 45 necessary.

Crabriclia Bush
Rebecea Charles
Chuck Denmark

Kimberly Dmgmwmu
Michael G]hbem

Vivia Harrison {limited to the tol]owmg Lxc'{:rple P. 4:1.7:24; 9:15-1%;
1k8-12; 10:18-11:5; 11:12-18; 12:6-13:1 13:14-25; 14:13-25; [‘11%2'3;
C16i4-12; 10:17-24; 17: 13-25; 18:4-15; 19:4-15; 19:20-20:8; 20:23.21:2;
22:11- H 22:20-25:19; 22: 1 - 16: 23:6- 1) 25:25.26:12; 27:14- 19; 2R:21-
24; 31:8.17; 3211 17, 33:20-34:19; 36:14-38:23; 40:12-25; 41:11-42:9;
42:13-43:20; 4d:17-46:21; 46: 13-217 47:3-9; ST:4-12; 54:66. 35:8; 55:13-
622, 57 12 22, 6361 2; 62:11-63:9; 63:16- 67:1: 6B:16-25: 6424 18)

Timothy Hicks

Diane |ocas

Steven Petersen

© Stan Sawumo.m
Bryan Shultz
¢ Lyndsi 3tll

Michael 7;&]7:.!.01:}{3-' S

Defendant, RAMPARTS, INC. dibfs LUXOR HOTEL & CASING, hereby submits its list of

demonstrative exhibits to be used ut 1rial, Defendant, RAMPARTS, INC. d/bia LUXOR HOTEL &

CASING, reserves ity right the supplement and/or amend this list as necessary.

1. Timeline of incident

2. Timeline of medical care

3 Charts, diagrams, anatomical renderings, medical iustrations and animations as
needed

4, Exemplar scootct

5. The subjeci table
it
i
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VL.
EVIDENCE

Please refer to the Orders on the partizs” Motions in Limine,

1.
20.

21.

VIL
LIST OF WITNESSES
Witnesses Defendant, RAMPARTS. INC. d/b/a LUXOR HOTEL & CASING. expects

1y cull al triul:

. Vivia Harison

Diane Lucas

. Stan Sawamotln

Rebecea Chatles
Chatles Denmark
Marylou Tapat
Barbura Bentley
Lucio Paroljs;

Tom Burns

- Nicolas Sanches

. Jessica Archley

. Melissa Myers

. Gabriclla Bush

. Kimberly DiGiacome
. Steven Petersen

- Lyndsi Stult

. Bryun Schuite

. Michelle Robbins, AlA

Aubrey Corwin, MLS., L.P.C,, CR.C.. C.L.C.I,
Clifford Scgit, .0,

Danicl Lee, M
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22,
EXN

Dramel D Lee, MD

Rich Lucas

Witnesses Defendant, RAMPARTS, TNC. d/b/a LIIXOR HOTEL & CASING,
teserves the right to cull at trial:

Marcus Braithwaite

Aaron Panem

Tvronc Richard

Wichelle Whitaker

. Donald Henderson

. Jose Villacreses

Lucky Jacksom
Lee Smithson

Angela (last name unknown)

. Vanna Bounnvalithy

- Mega Tlofa

. Crystal Williams

. Darryl Watts, AMR

. Lina €. Pexzela, MD

. Manoj Nath, MD

v Stoart Engel, MD

- Kevin A, Tsul, MDD

. Elan Bomsziyk, MD

. Nairna Zaheer, MD

. Amandeep K. Khillion, ML
. Chima $. Osuoha, MD
. ¥Vishal 5. Shah, MD

. lan G. Hayeocks, MD

. Tremt T, Richardson, MD
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23, Erin White

26. Jerry Harnison, MD

27, Bafdar A. Qureshi, MD

28, Ronald Kong, MDD

29 Bevins Chue. MD

30, Anoush Tacvorian, MD

31, Gary Russell, M2

32, Gary N. Russell, MD

33, Mark Stafiord. MD

34. Charles Fagan, MD

35. Wilkes Banks Petrey, MDD

36. Claude Osula, MD

Defendant, RAMPARTS, INC. dib/a EAJXOR HOTEL & CASING,incorporaies herein by

reference any and all witnesses identificd by Plaintiff or any other Defendant and reserve the right to
call af Irtal 4y and all witnesses identified by all purties, any witness identified by any other party to
this litigation, subject to applicable objections: any rebuttal witness, the necessity ol whom cannot be

determined at this time. Defendants further reserve the right to supplement their List of Trial

Wilnesses,
VIIL
LEGAL ISSUES
1. Whether The Luxor exercised ordinary und reasonable care in maintaining its premises

Lo avoid subjecting others w an unreasonable risk of harm.

2 Whether The Luxor had actual or constructive notice of an alleged condition and failed
1o rernedy it.

3 Whether The Euxor breached ils duty of care 10 Vivia Harrison.

4, Whether Desert Medical Equipment exercised ordinary and reasonable care in
maintaining its equipment to avoid subjecting others to unteasonable risk of harny,
i

-10)-
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A, Whether Desert Medical Fquipment failed to properly hire. train, and manage

anplovees to avoid subjecting others to an unreasonable risk of harm.

B. Whether Desert Medical Equipment breached its duty of care to Vivia Harmison

7. Whether a valid contract existed between Stun Sawamoln and Desert Medieal
Equipment.

. Whether Stan Sawamoto breached the contract or failed o render proper performance,.

5, Whether Stan Sawamoio exercised ordinary and standard care in uphaolding the contract

to avoid subjecting others to unreasonable risk of harm,

RV To what extent Vivia Harrisen's fall proximately caused his imgurics.
11. To what extent Vivia Llarrison was injurcd.

12. To what extent Desert Medical Equipment was damaged.

13, Admissibility of evidence as set forth in motigns in liming on file,

The principal issucs Defendant inlends to defend are liability and damages.
X,
ESTIMATED TIME FOR TRIAL

Defendant, RAMPARTS, INC. d'b/a LUXOR HOTEL & CASINO. anticipates this matter will
require 7-10 full trial days,
X.
OTHER MATTERS IFOR THE COURT'S ATTENTION

Ivone.

DATED this 26™ day of Novemher, 201X,

LINCOLN, GUSTAFSON & CERCOS, LLP
f—-—'—'_'_'_u_u_._._ - -
LOREN 8. YOUNG, ESQ. o
Nevada Bar No, 7567

THOMAS W. MARONEY, ESQ.

Nevada Bar No, 13913

3960 Howard Hughes Parkway, Suite 200

Las Wegas, NV 89169

Allareeys for Defendum, RAMPARTS, INC.
dibfa LUXOR HOTEL & CASING

ER 1 EEEN T QN P TR U TR RS Y ST Y ) R

-11-
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Vivia Harrison v, Rumparts. Inc. dba Luxor Hotel & Casino, et al,
Clark County Case No. A-16-732342-C

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 26 day of November, 2018, T served a copy of the
altached DEFENDANT RAMPARTS, INC. d/b/a LUSOR HOTEL & CASINO’S PRE-TRIAL

MEMORANDUM via elecironic service to alt parties on the Odyssey E-Service Master List,

Staci D. [harra, an employee
of the law offices of
Lincoln, Gustalson & Cerens, LILEP

LR | TREE i PTAVECH S B M B [T | Y IR I T
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