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COMES NOW, Defendant, RAMPARTS, TNC. dbfa LUXKOR HOTEL & CASINO
(hereinafter referred to as “Luxar™, by and through its atlormeys of record, the law finn of LINCOLN,
GUSTAFSON & CERCOS, LLP, and hereby submits the following Moints and Autheonties in support
of its Reply to Plaintift’s Oppesition to Luxer's Motion tor Attorney’s Fees and Costs,

This Reply is made and based upon the attached Memorandum ot Points and Authorities and
supporting documentation, the papers and pleadings on fils in this action, and any oral argument this
Court may allow al the time of hearing,

DATED this 20™ day of February, 2019,

LINCOLN, GUSTAFSON & CERCOS, L1P

i "

LORE\I 5 qu ., l}‘sQ

Nevada Bar Now75

THOMAS W, \IA"RDNEE ESQ).

Nevada Bar Mo, 13913

3960 Howard Hughes Parkway, Suite 200
Las Vepas, NV 89160

AHomeys {or Delendant, RAMPARTS, INC.
dbia LITXOR HOTEL & CASING

L.

INTRODUCTION

As this Court is aware, trial started on December 1, 2008 and concluded on December 20,
2018 with the fury retoming o Defense Verdict azainst Flaintiff and in Luzor’s favor, As such, Luxor
is the prevailing party and, thus, entitled to award of cosls pursuant to NRS §18.005 and NRS §18.020.
Pursuant to NRS &18.110 and case law, a memaranduwm of costs must be {iled within 5 days aller the
entry of order or jedgment. Here, the Entry of Judgment on the Verdict was filed and served on January
16,2019 and the Memerandum of Costs was timely filed on January 17, 2019, 45 the prevailing party,
Luxor respectiully requests the Court mant its costs incurred in this matter to delend the allegations
madc by Plaintift,

NRE §18.110(4} expressly provides that 1f Plaintiff wished to dispute and/or retax and settle

these costs, “Within 3 davs after service of'a copy of the memorandum, the adverse party may move

2
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the court, upen 2 days' notice, to retax and scttle the costs, notice of which motion shail be filed and
served on the prevailing party clanming costs, Upen the hearing of the motion the court or judge shull
settle the costs.” See Nev. Rev. Stat. Ann. § 15.110{4). Thus, Plaintiff’s motion to retax and settle
Luxor’s costs was due on or betors January 28, 2019, Plaintiff did not file a motion to rotax and setile
Luxoir’s costs and, thus, Plaintift has waived any objection to the Memorandum ot Costs and the Court
should enter an order granting Luxor's costs loialing $53,160.03. Shechan & Sheehan v. Nelson
Mualley & Ca,, 121 Nev, 481,493, 117 P.3d 219, 227 (2005). Plwintalls faltering argument that Luxor
15 nol entitled to recover costs pursuant to NRCP 08 is inapplicable here.

Plaintiff’s opposition fails lo cite any applicable law or statute in support of the arguments
made. In fact, Plaintiff contends that the standard of care in considering an award of attorney’s fees
is that Defendant must show Plaintift “hrought forth this lawsuit and proceeded to trial in *bad faith’.”
(See Plaintiff's Opposition, Page 2; See afso Page 3 line 15, which contradicton]y states “Defendant
concedes the argument that Vivia's claiths were not in good faith. ™). Tellingly, although Plaintiff
includes quetation marks, there is no citation dor the arsument,  Plaintiff is clearly flummoxed
regarding legal arguments of “good faith™ and “bad faith,” which are not cqual opposites.

As a preliminary matter, it taust be brought w the Court’s attention that Luxor secks recovery
of costs and fees against Maintiff and Plaintift™s counsel, which award should be offset from sertlement
funds received by Plaintiff trom other sources. s Luxor’s understanding that during trial and before
the jury wverdict, Plaintiff reached a liglvlow agrecenent with Desert Medical Equipment thai
guaranteed Plantiff weuld receive a certain amount 10 matter what the verdict would be. Tn Nevada,
as will as in other jurisdictions, “an olfset is part of the tral judgment, and thus it lakes prierity over
an attorney's len.™ Joka J Mude Led v North Las Fegas Cab Co., 108 Nev, 664, 666, 794 P 2d 5350,
360 (1990)riting Safaman v. Bole, 141 Cal Rpte. 841 (Cr App. 1977 Gadbreath v, Armstrong, 193
P.2d 630 (Mont. 1948);, Hebson Constr. Co, Ineo v Max Deifl el 385 A2d 1256 (N
Super. App. Div. 1978y, Jolvmon v Johnston, 254 P 494 (Okla. 1927,

It 15 anticipated Plaintiff may arpuc that Plaintiff s counsei has perfected an attorney’s lien and,
thus. the allomey’s lien takes prionty over everything, including any award of fees and costs to Luxor.

This is incorrect. 1n Safaman, the court gave proonty to an otfset arising from an unrelaied matter

-3-
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between the twa parties. The Courd explained that an offset must be satisfied before atiorney's foes are
caleulated. The Sefeman court determined that equity requires settlement of the net verdict between
the two parties before an attorney's Hens may attach. Safoman, 14] Cal.Rptr. 841. A perfected
attormey's lien attaches to the net judgment that the client receives after all setoffs ansing from that
action have heen paid. See Jodn J. Muije, Lid, 106 Nev, at 667, After the net judgment is Analized,
then the attomey's lien will be supevior to a later lien asserted. (7. citing See Unifed States Fidelity &
Crarartee v. Levy, 7T F.2d 872 (3th Cir. 1933) {attormey's lien is superior to offser from a claim arsing
out of a different matter from which the judgment arvse);, Cetenko v, United California Bank, 635 P.2d
1209 {Cal. 1982) {artomey's lien |s supcrior to that of another eredilor who obtained a Hen on the same
Jjudgment}; Haupr v. Charlie’s Kosher Marker, 112 P2 627 (Cal, 1941} (attorney's licn i3 superior o
that of third-party judgment ercditor).

Plaintifl™s opposition attempts to utilize the Scatife v. Thoemas, 99 Nev, 579, 588, 668 P 4
208, 274 (1983), factors to opposce Luxor’s request lor attorney's fees based on the following:

s Luxor’s Offer was not in good {faith
» Luxor should net be awarded attorney’s Fees pursuant to NRS 18010
As noted, Plaintiff's opposition is void of any supporting case law or stutule.  Plaintiffs
opposition is faratly flawed based on the forgoing;
= Based on the lack of evidence 1o support llability against Luxor, and no special damages
sought, the offer of judgment was reasonable. tmely and in good Lth: und
o  Plantff and Plaintilf's Counsel unreasonably maintained and cxtended the action
against Luxor and, thus, is subjcet 10 an award ol attormey’s fees.

In addition w Luxor’s arpument as the prevailing party and obtaining & judgment more
favorabte than its” NRCP 68 offer of judgment, Luxor respectfully requests the Court award Luxor's
attommeys' fees incurted in this action to defend the baseless, unreasonable, end fiivolous allegations
made by Plaintif{ pursuant to NRS §18.010 and NRS $7.085. All the jurors concluded. including the
two dissenters, that all the evidence showed that Maintiff was at a minimum of 51% at fault and, thus,
no recovery. The evidence and trial conlinmed that the action was maintained without reasonablei

grounds triggening an award of attorney’s tees pursuant NRS $18.010(2Hb). Because Mlantiff brought

.
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and maintained this lawsuit against Luxor “without reasonable pround,”™ Defendant is entitled to an
award of attorney fees. The Nevada legislature requires courts to “liberally construe”™ WRS §
IR.010(2)h)'s allowance for attimey fees to @ prevailing pacty in groundless lawsuits “in tavor of
awarding attorney’s foes in atl appropriate situations,”

1L

ARGUMENT

1.  Based on the lack of evidence to support liability against Luxor, and no special damages
svught, the offer of judgment was reasonahle, timely and in good faith

The purpase of nffers of judgment is to promote setilement of suits by rewarding defendants
who make reasenable otfers and penalizing plaintiffs who refuse to accept them. Early setilement
saves time and meney for the courl system, the parties, and the taxpayers. NRCP 68 reguires a
plamtiffs attomey to advise his or her client to accopt reasonable offers, The possibilily that 2 client
will not heed sound advice is a nsk that the altomey, not the opposing party, must bear. Jokn J Muije.
Lid v, North Las Fegas Cab Ce., 106 Nev, 064, 667, 709 P.2d 559, 561 (1990}

Plaintitf complaing that Luxor's offer was too little and too early and, thus, not in pood faith.
Plaintiff asserts that at the time of the otfer was madc {March 23, 2017, little information was known
to allow Plaintiff 1o evaluate the claim. 'this argument is ironic given that Plaintitt was the keeper of
the facts from the beginning with knowledpe of the accident and statements from Plaintiff and her
lamily showing there was little to no chance Plaintiff would not be found at least 51% ar Fault for
driving her scooler into a stationary table,

Plaintiff claims that the $ 1000 was too little given that Plaiatiff had over $400.000 in medical
bills. This argument is twisted since Plaintiff did not present any evidence of medical bills at inal.
Although Plaintiff presented a life care planner at toal, Plaintiff later stipulated on the record during
tnal that Plaintiff would not be asking the jury to award any damages for past medical bills or future
medical bills. Theretfore, yiven that Plaintiff's medical bills sought at irial was Zero, and lability was
unlikely against Luxor, an offer of $1,000 early in the case, alimost two years before trial, and months
before incurring substantial fecs and costs in laking depositions, retaining experts, and other discovery,

wiks not only reasonable, but predictive,
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This case against Luxer was never abont damages. [t was about liability. Was Luxor
responstble for Plantiffs injurtes because Plaintitf drove her scooter into a table at Luxor's Deli; the
unecquivocal answer was No. Luxor infonned Plaintiff of that position carly on in the litigation, On
February 21, 2017, Luxor's counsel discussed the allegations in the complaint, how the allegations
were inaccurate, false, and did not support a negligence clajm against Luxor. (See letter to Matthew
Pfau, Esa., dated March 23, 2017, a true and correct copy is attached hereto as Exhibit “A™). Luxor
confinned the inaccurate and false allegations in the complaint, confirmed the facts that Plaintiff and
her family moved the furniture causing any “obstruction™ and, thus, requested a dismissal. 7. Atthis
point, Luxor also served he offer ol judgment.  After incurring substantial foos and costs, as well as
lees and costs to travel fo Alabama to take depositions of Plaintiff and Plaintiffs family, |.uxor again
atternpted to cncourage Plantif to resolve the claim against Luxor and even oiftred to waive jts
attorney’s tees and costs, which were substantial, (See letter to Matthew Pfau, Esq., dated June 15,
2017, atrue and correct copy is attached bLereto as Exhibit “B™). Plairtil{ continued to igmore Luxor’s
requests and maintained the frivolous action.

“The duistrict court may consider the oral oficrs of settlement in detenmining whether
discretionary fees should be awarded under NRS Chapter 18 or the amount of foes.” Parodi v. Budetti,
115 New, 236, 247 (1999}, When considering a motion for attorney's fees pursuant to subdivision
(2¥a) in a case in which a non-statutory offer of settlement Las been rejected, the district court must
cansider the reasonableness of the rejection. Foactors which go to reasonableness include whether the
offerce eveniuully recovered more than the rejected offer and whether the offerec’s rejection
unreasonably delaved (he litgation with no hope of greater recovery. Cormier v, Marke, 108 Nev,
316, B30 P 2d 13327 (1992),

Subsequently. on August 20. 2018, Luxor moved {or summary judgment. Plaintiff mainly
relied on an expert opimon 1o defeat the motian. The expert opinion suggested that it was “plausible”

lhat there was an ADA violation in the Del. This Court narowly denied Luxor’s moetion {or summary

Judgment and stated;  “Counsel, [ can tell you this: I'm gonna deny it this time. Major uphill battle.

Major uphill battle in this case: okay? Gonna deny it at this lime without prejudice.” {See Heanng
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Tranacript of hearings nn September 24, 2108, Page 20:18-20, a true and correct copy s attached
hereto as Exhibit “C™).

As shown at trial, there was never any evidence to suggest a dangerous condition existed inside
the Deli at the time of the incident. On December 14, 2018, this matter proceeded to trial resulling in
a full defense verdict in favor of Luxer. Plaintiff at no time in this case, whether in discovery or at
trial, provided any facts 1o establish a dangerous condition existed at the time of the incident. Thus,
Plaimilf failed to demonstrate any reasonable basis 10 support its case against Luxor and no
justification for rejecting the olfer of judgment. As such, Plaintiff acted unreasonably by rejecting the
Offer of Judgment and procceding to trial. Therefore, Luxor should he entitled to any attomey’s fees
imcurred afier service of the offer of judgment pursuant to NRCP 48, totating $207 323.00 incurred in
defending Plaintiff’s allepations, as Luxor received a more tavorable judgment at the time of trial and

Plainttff rejected o reasonable offer.

1. Phaintiff and Paintiff’s Ceounsel unreasonably maintained and extended the action
against Luxor and, thus, is subject to an award of attorney’s fees

As shown above and in the orginal Motion, Luxor is entitled to an award o costs totaling
S53.182.77 as the prevailing party pursuant to NRS 18.020. Plaintiff did not file 2 motion to retax
those casts and, thus, waived any objechion. Luxor also seeks an award of $207 323.00 in attorney’s
tocs pursuant to NRCP 68, NRS 7.085 and NRS 1R.014.

Although Plaintff submits an opposition to Luxor’s request for fees under NRS 18.010,
Maintiff concedes that “Detendant should not be entitled for attorney’s toes for work completing in
preparing for trial, including time to prepare and perform depositions and time preparing and
defending Motions. If they [sic] court were to grant Defendants [sic] any fees in this case they should
be limited to the time spent during the 9 days of thal.” (See Plaintifs opposition. Page 5 line 26
through Page 6 line 4). Based on Plaintiff’s logic and opposition. Luxor should be granted, at a
minimuim, an award of 345 207 00 in attorney’s fees incurred (or trial.

In addition to the concession, Luxor seeks the remaining attarney’s fees incurred as Plaintiff
maintained ths action and exrended the idigation without reasonable prounds against Luxor and, thus,

15 subject 1o the additional penalties under NRS 18.010 and NRS 7 (35,




Nevada Revised Statute § 7,083 provides:

1. If'a court finds that an attorney has:

fay Filed, maintained cr defended a civil action or procceding
in any cowt in thas State and such action or defense 15 not well-
grounded in fact or s oot waranted by existing law or by an
argument for changing the existing law that is made in good laith:
or

{b} Unrcasonably and vexatiously extended a civil action or
proceeding before any court in this State, the court shall require the
attorney persenally to pay the additional costs, expenses and
attorney’s fees reasonably incurred hecause of such congduct,

2. The court shall liberally construe the provisions of this section in

favor of awarding costs, expenses and attorney's fees in o ali

appropriate situations. It is the intent of the Legislature that the court

award costs, expenses and attomey's [ecs pursaant 1o this scotion and

imposc sanctions pursuant to Rule 11 of the Nevada Rules of Civil

Procedure in all approprate situations to punish for and deter frivelous

or vexatious claims and defenses because such claims and defenses

overburden limired judicial resources, hinder the timely resolution of

meritornous claims and inerease the costs of engaging in business and

providing professional services to the public. (emphasis added).
A “groundless” claun is synonymous with a “frivolous™ claim. See Urnited States v, Capener, 390 F.3d
105%, 1066 {9th Cir. 2010, Under Nevada law, a clanmn is fivelous if it is not well prounded in fact
or warranted either ry existing low or by a pood faith argument {or the extension, moditication, or
reversal of cxisting law.” Simeainr v. Univ. & Cmty, Coflepe Svs, of Nev,, 122 Nev, 187, 196, 128
P3d 1037, 1063 {2000). “A frivolous claim s one that is legally unressonable, or without legal
{oundation.” fir ve Grantham Hros, Y22 F.2d 1438, 1442 (9th Cir. 1991} (internal quotations omitted).
*A claim is frivolous if il is utterly lacking in legal mevit . . . 7 Laited States ex el J Coeper &
Azsocs. v Bermard Hodey Groug, fnc., 422 F. Supp. 24 225, 238 (D.D.C. 2006). A trial court is not
required to find an improper motive to support an award of attorney fees: rather, an award may be
based solely upon the lack of a good {aith and rational argument in support of the ¢laim.”™ Breining v,
Harkness, 872 N.E.2d 155, 161 {ind. App. 2007} {applving an attomey fees statute substantively
sumtar to Nevada's). A claim lacks reasonable grounds if it is "wet supported by any credible
evidence af wiel." Bobhy Berosind, Tid v PETA, 114 Nev. 1348, 1354, 97| P.2d 333, 387 (199%)
fintermal queotation marks omittcdemphasis wdded), Courts must “liberally  construc [NRS
{R.0HN2)0)] in favor of awarding attorney's foes in all appropoate situations.”

_H__..
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In the epposition, Plaintifl asserts that there 15 no legal authority that would suppert an award
ot fees and costs against Plantift and Plaintiff’s counsel jointly and severally. (See Opposition, Page
7 lings #-17). Under NRS 7.085(1), the district cont can hold an attorney personaily liable for the
altorney fees and costs an epponent incurs when the attorney "[u]nreasonably and vexatiously extends
a cavil actiom or proceeding” or "[{]ile[s], maintainfs] or defend[s] a civil action . . . not well-grounded
in fact ur is not warranted by existing law or by an argument for changing the cxisting law that is made
in good faith." Public Employees’ Ret. Svs. v Gitter. 393 1.3d 673, 682, 133 Nev. Adv. Rep. 18 (April
27, 2017} When awarding attorney fees, " district cowurt abuses its discretion by making such an
award witheut including in its order sufficient reasoning and findings in support of its ullimate
determination.” Watson Rowneds. P.C. v. Eighth Judicial $ist, Court, 358 P.3d 228 at 233, 131 New.
Adv. Rep. 79 (September 24, 2015). Thus, the Disrtict Courd may order and find the Plaintiff and
Plaintiffs attorney jointly and severally lable for an award of attorney’s fees and costs if the District
Court's order sufficiently explains why and articulates suilicient facts under NRS 7.085 for the order.
{d. The court shall liberally construe the statute in favor of awarding attomey’s fees

As noted in prior pleadings, motion for summary judgment, and again at wial, Plaintiff asscrted
many ditferent facts, allegations, and theories against Luxor that were not grounded in any fact.
Plaintiff fails to acknowledge the cvidence did not change at any time throughout discovery or at trial
and that lthe lack ot evidence demonstiating a dangerous condition was present from the outset. There
was no evidenwe of a dangerous condition nor was there any evidence (o suzpest the deli was
maintained in an unreasonable condition. Plaintilf™s narrative throughout the case changed, but Luxor
maintained the same position throughout the entircty of the ease. This was a simple case, Plaintiff
struck the hase of a rable with her scooter. The Court recognized it, Luxor recogmized it, vet Plaintift
s11ll believes that because she sustained injurics, liability must Le with someane glse,

The following 1s a iist of allegations maintained in Plaintiff™s complaint that were proven to be
false:

1. Plaintitf was entering the Deli al the time of the incident - 410

()

Luxor {Deli} emplovees moved diming tables and chairs- 4140

o Luxor (Deli) employees moved furniture to accommaodate Plaintiff's scooter- €10

.9
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4. As Plainnfl operated the scooter over the base of the table, the front wheel gave
way-1l1
5. After Plaintiff struck the based of the tabie, Plaintiff fell to the right - 11
6. Plaintiff was unaware of a dangerous condition - 12
7. Thatthe table was a dangerous condition to unsuspecting suests, ineluding Plaintiff
9146
{See Complaint, attached as Exhibit B to Luxor's original Motion for Anormey’s fees and costs). After
the inaccuracies were brought to Plaintiff’s altention, Plantiff refused to withdraw the false
allegations. refused to amend the complaint, refused to dismiss Luxor, and maintained a civil action
not well-grounded in fact, and unreasonably and vexatiously extended a civil action against Luxor
requinng Loxor to incur substantial atbormey’s fees and costs reasonably incurted because of such
conduct. NRS §7.085
From the date of the offer of judgment almost two years ago, Luxor has incurred $207,323 in
tees, which are more than reasonable and appropriately reflect the work performed by Luxor's team
in litigating this matter as demonstrated by the outcome. This total does not include all fees and costs
incarred by Luxor belvore the offer
After the Offer was made. Luxor was toreed to continue to litigate and defend tis marcer for
twenty-ong months. This time included extensive preparation for mal and intensive document review
due to Plaintiff vnjustifiably redacting entire pages of medical records. Luxor was loreed 1o participate
in lengthy motion work, including motions in limine, a motion for summary judgment, and several
ather motions, and culminating in a two week trial that resulted in a justiliable defense verdict. Thus.
the Brumzef! factors arc safisticd and $207.323.00 in fees is reasonable and should be awarded.
IH.
CONCLUSION
Lor the forcpoing reasons, Defendant RAMPARTS, INC. dba LUNOR HOTEL & CASING
respectilly requests this Court grant its Motion for Attorney’s Fees and Costs and award Luxor its’
costs ineurred in this matter totaling $53,160.03 pursuant o NRS 18,020 and 15.005. Further,

Detendant RAMPARTS, INC. dha LUXOR ITOTEL & CASINO respectiully requests this Court grant
-10-
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its Motion for Attorney’s Fees and award Luxer $207.323.00 for the reasonable attimey’s fees
incurred in defending against Plainhif’s unfounded allegations. entenng a total award in favor of
Luxer and against Plaintift and Plaintitf’s counsel for 5260,505.77 pursuant o NRCP 68, NRS
18,0121, KRS 18020 and NRS 7.085. Further, this award must first be oifset irom other funds
received by Plaintiff and Plaintiff's attorney as part of the trial judgiment and take priority over any
other lien, including an attomey’s lien. Jodr S Mufje, Led v North Los Feeas Cab Co., 106 Nev,
@04, 666, 799 P.2d 559, 560 (1590).

EINCOLN, GUSTAFSON & CERCOS, LLP

[ !
— __L.r? |

MWevada BarNe.,
THOMAS Wi
Nevada Bar No. 13913
3960 Howard Hughes Parkway, Suite 201
Las Vegas, NV 39169

Attorneys tor Defendant, RAMPARTS, TNC.
dbia LUXOR HOTEL & CASINO

NEY, ESQ.

L hanann e A s i pldge F0EOZ0Pl orerss ey s

-11-
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Vivia llarrison ¥. Ramparés, Inc. dba Lexor Hotel & Casino, et al.
Clark County Case No, A-16-732342-C

CERTIFICATE OF SERVICE
IIEREBY CERTIFY that on the 20" day of February. 2019, 1 served a capy of the atrached
DEFENDANT RAMPARTS, INC, d/bfa LUXOR HOTEL & CASINO'S REPLY IN
SUPPORT OF ITS MOTION FOR ATTORNEYS FEES AND COSTS via electronic service to

all parlies on the Odyssey F-Service Master List,

-1

L/ T __,2;],:/ 7,"{"1&{ LA b
Barbara 1. I"cdermm'm employee
of'the law oflices of
Lincola, Gostafison & Cercos. LLP
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March 23, 2017

¥1A ESERVICE ONLY

#8{ Seven Hills Dr,, Suite 210

Henderson, NV 89052

RE:  Harmson, Vivia v. Ramparts, Inc. d/b/a Luxor Hotel & Casine, e al,

Your Client:

Our Client:

Gear Mr. Plau:

Viviz Harrison
Ramparts, Inc. d/b'a Luxor Hotel & Casino
Our File Refl: 16-304

AONECA J. VIR
OF COLMASEL,

As you know, Luxor produced the video of the subject accident in both the onginal format on
VIES as well as converted in DVD farmat.  As you may be abie to chserve, the VHS tape
ronically 1s better quality to visually observe the incident. [ encourage vou to evaluate the video

againt to understand the issues asserted in Plaintiff"s complaint against Luxor.

Flaintiff’s complaint asserts that Plaintiff was operating a motorized scooter and was entening the
Backstage Delt at the Luxor. {See Second Amended Complaint €10 & 11), The Complaint
continues stating as Maintiff was entening the Deli, in an effort to accommeodate Plaintiff and
Plaintifi’s svooter passageway, Plaintiff alleges that Backstage Deii cmplovees praceeded to
move the dining tables and chairs. fd. at § 11. It is asserted that Plaintiff unlnowingly drove the
scooter over the base of a table and the scooter’s front wheel pzave way and the scooter tipped
over, to the nght, causing injuries. Jd. at Y911, 12 & 14.
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RE:  Harrison, Vivia v, Ramparnis, Inte. dbda Luxor Hotel & Casino. cf al.
Mareh 23, 2017
Pape 2

Starting in paragraph 13 of the complaint, Plaintiff asserts negligence apgainst Luxor for failure to
properly inspect and maintain the Backstage Dell. Although the complaint neither identifies nor
defines the “dangerous conditions,” it appears Plaintiff contends the hase of the table Plaintiff
ran over 1s the condition. Plaintiff’s complaint continues asserting negligent hiring, training,
mamtenance and supervision based on the placement of the subject table, This allegation
fippears to be based on the facts aljeged that the Deli employees moved the tables and chairs.

As you discussed with my associate on February 21, 2017, the video of the area and the subject
incident reveals that Plaintiff had already entered the Deli, without incident and, in fact, Plaintiff
was exiling the Deli when the incident occwyred. During the telephone conference, you
acknowledged the video i3 carrect and these facts alleged in the complaint are incorrect. The
video also clearly reveals that Plaintiff’s fends and Mr. Sawamoto moved the tables in the delj
to accommodate Plaintiff. 1 spoke with Wr. Sawamoto’s counsel who alse confimned with his
clicne that Deli employees did not move tables and chairs at any time, but he and the others with
Plaimiff moved the tables and chairs. You were advised of these facts. Thus, if it is Plaimtiff's
contention that the alleged “dangerous condition” was loeation of the tables and chairg, this
condition was created by Plaintiff and Mr, Sawamoto, not Lugor, There simply are no facts o
support 4 negligence ¢laim against Loxor,

Dunng the February 21, 2017 telephone conference, Luxor respectfully reguested a voluntary
dismissal of the complaint against Luxor and, in exchange, Luxor would agree to waive
aftorney’s fees and costs. You rejected this proposal.

Based on the lack of evidence and valid claims against my client, please find enclosed an offer of
judgment o Plaintiff for $1,000.00. If this is acceptable, please immediately advise so a motion
for good faith settlement can be filed. However, if Luxor is forced to remain in this action, we
will pursue the appropriate motion work and seek recovery of all applicable atturney’s fees,
costs, and other appropriate remedics,

Thank you for your prompt attention (o this matter, I look forward to receiving your IgSPOTISE.

Very truly yours,

LINCOLN, GUSTAFSON & CERCOS, LLP

Enclosure
LSY/bp

¥ - Mevioee_Lunarilzy Moles'Diradg! |o5-201 70322 Pl iy cecx
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LOREN 8, YOUNG, ESQ.

Nevada Bar No. 7387

KYLEE L. GLOECKNER, ESQ).
Nevada Bar No. 14056

LINCOLN, GUSTAFSON & CERCOS
ATTORNEYS AT LAW

3960 Howard Hughes Parkway, Suite 200
Las Vepas, Nevada 8069

Telephone:  (702) 2571997

Facsimile: (702 2572203
lvoungfilpelawotfice. com

kglocekner@lgelawaffice.com

Attorneys for Defendant, RAMPARTS, INC. d/h/a LUXOR HOTEL & CASIND

DISTRICT COURT

CLARK COUNTY, NEVADA

VIVIA HARRISON, an individual,
Plantiff,

v,

RAMPARTS. INC. d'bia LUXOR HOTEL &
CASINO, a Nevaga Domestic Corporation,
DESLRET MECHANICAL EQUIPMENT, a
Mevada Domestic Corporation: PRIDE
MOBILITY PRODUCTS CORP., a Nevada
Domesric Corperation; DOES I through XXX,
in¢lusive, and ROE BUSINESS ENTITIES I
through 33X, inclusive,

Defendants.

DESERT MEDICAL EQUIPMENT, a Nevadg
Domestic Comoration,

Third-FParty Plamhff,
W,
STAN SAWAMOTO, an individual,

Third-Party Defendant.

T{:  Plaintiff, VIVIA HARRISON: and

Case No, A-16-732342-C
Dept. No. [

DEFENDANT RAMPARTES, INC.
D/B/A LUXOR IIOTEL & CASINQ'S
OFFER OF JUDGMENT TO
PLAINTITF, VIVIA HARRISON

TO:  MATTHEW G. PFAU, ESQ), PARRY & PFAL, Attorneys for Plaindlf,
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Defendant, RAMPARTS, INC. dba LUXOR HOTEL & CASINOQ, hereby offers to allaw
judgment to be taken in Plaintiff®s favor as provided in Rule 68 of the Nevada Rules of Civil
Procedure in the ehove-entitled action in exchange for ONE THOUSAND DOLLARS AND ZEROD
CENTS (51,000.00}, which amount includes any applicable artornevs' fees, costs, and pre-judgment
interest.

Acceptance by Plaintiff will therefore result in satisfaction of past, present and future
damages with respect 10 Pluintiff"s claims in this case as against RAMPARTS, INC. dba LUXOR
HOTEL & CASING, and will serve to dismiss and bar the bringing of any and all present and future
causes of action by Plaintiff, and any other party named in this action. arsing out of this matter as
identificd and referenced in the Complaint filed by Plaintiff in this action. This offer and acceplafice
15 contingent upon the Court granting a motion for determination of good faith settiement and release
of all claims against RAMPARTS, INC. dba LUXOR HOTEL & CASINO.

If you accept this offer and give written natice thercof within ten (10) days, you may file this
offer with proof of service and notive of acceptance. You are further notified that if notice of
acceptance is not given as provided as in Rule 68 of the Nevada Rules of Civil Pracedure within ten
(13) days of the date of the service of this Offer upon you, this Offer will be withdrawn. If
withdrawn, you will then be responsible for the RAMPARTS, INC. dba LUXOR HOTEL &
CASING's court costs, altorneys® fees, if any are allowed, incurved from this date forward in the

event you fail ta obtain a judgment in any amount greater than that offered herein,

LINCOEN, GUSTAFS{}N & CERCOS,LLP

’

LOREN 8 YOLNE, £5Q.

Nevada Bar Nuihbgr 7567

KYLLE L. GLOECKNER, ES¢).

Nevada Bar No. 14056

3960 Howard Hughes Parkway, Suite 200
Las VWegas, NV 551460

Altorneys for Defendant, RAMPARTS, INC.
d/bia LUXOR HOTEL & CASINOD

vef hamisa_luxnrarg nanes )y pides J0L W11 onj_lsy doe,
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¥ivia Harrisen v. Ramparts, lee. dba Luvor Hotel & Casino, et al.

Chark Countv Case No, A-16-732342-(

DEFENDANT RAMPARTS, INC. DRA LUXOR 1IOTEL & CASINO'S OFFER OF

JUDGMENT TO PLAINTIFF, VIVIA HARRISON via electronic service to all parties on the

CERTIFICATE OF SERVICE

E HEREBY CERTITY that on the 23" day of March. 2017, [ served a copy ol the attached

Odyssey U-Service Master List,

F Ul

Matthew G. Plau, Esqg.

PARRY & PFAU

&80 Seven Hills Deive, Suite 210
Henderson, MY §9052

Aftorneys for Flabuiff

David ). Mortensen, Esqg,

Jared F. Herhing, Es=q.

ALVERSON. TAYLOR. MORTENSEN & SANDERS
T Wegt Charleston i3lvd

[Las Vegas, NV 89117

Attorneys for Desert Medical Equipmeni

Brian K. Terry, Esqg.

THORNDAL, ARMSTRONG, DELK. BALKENBUSH & EISINGER
P.O. Box 2070

Las Vegas. NV 89123

Attorneys for Pride Mobiliy Produces Corp.

Paul A. Acker, Esqg.,

Troy A, Clark, Fag,

BEEMER WHY L BROWN & (Y WMEARA LLP
1160 N, Tewn Center Drive, suite 230

Las Vegas, NV 39144

Atiarneps for Stan Saweamoto

v T e 'I
B AT AN o - PRI
Barbara J. Pederson.-an employes
ol the law offtces of
Lincoatn, Gustafson & Cercos

D rwe s 230 000 bpbes
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June 15, 2017

ATIRETTRED I ANLEDR e
ANLEFTTER I CALL e [
AUSIITTLEL [ HEVADA -

¥iA ESERVICE ONLY

Matthew G, Pfau, Esg.
PARRY & PFAU

380 Seven Hills Dr., Suite 210
Henderson, MV 89052

RE: Harmson, Yivia v. Ramparts, Ine. d%a Luxor Hotel & Casing, et al.
Your Client:  Vivia Harrison
Our Client:  Ramparnts, Inc. d/b'a Luxor Howel & Casine
Cur File Ref.: 16-304

Dear br. Pfan:

Plepse allow this letter to serve as Luxor’s renewod altempt ko reach an amicable resolution of
this matter prior to incurring substantial fees and costs. As vou know, Plainiiff's Third Amended
Complaint alleges the Luxor neglipently maintained and inspected the Backstage Deli and that
“unreascnably danperous conditions™ were present. (See 18 & 19} In Plaintit?s answers 1o
Luxor’s interrogatorics, Plaintiff asserts Luxor was “negligent in the design and configuration of
the subject promises.™ Yet, to date, Plaintiff has neither provided supporting evidenes ner has
identified what (he “unreasenably dangerous conditions” were,

Omn the other hand, the surveillance video of the subject incident iflustrates that Luxor did not
move any tables or chairs prior to the incident. In fact, all wilnesses deposed thus far have
confirmed that Ms. Hamision not anly has extensive cxperience in using and driving these nypes
of scooters, bot Plaintiff was able to drive the scooter to the table at the Deli without a any issues
or prablem and without anyone moving chairg and tables.  Further, both Plaintift and Mr.
Sawamote festified that Mr. Sawamolo’s daughter, Diane Lucas, moved tables andfor chairs in
the area o allow Plainnif to exit the deli easier, however, this action by Digne Lucas clearly
contributed and caused Plaintff to nm over the fable base when exiting the Deli. Thus, it was
the uctioms of Maintiff and those with her that were the vnequivacal cause of the incident.

Lase Numher; A-15-732342-C
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RE: Hamson. Vivis v, Rumparts, inc. d/bda Luxor Hotel & Casino. of al,
June 15, 20107

Page 2

Ay previously discussed, the evidence confirmed that PlaiatiiT was provided an adequate and safe
access ko the deli since Plaintiff was ablc to arrive at the table and est lunch without incident.
The only difference between Plaintiff’s entry and exit was the moving of tables and chairs by
Plaintitt’ and/or her surrogates.  No “unreasonably dangerous conditions existed” at the
Backstage Deli, and Luxor did nothing to cause or contribute {o the subject incident There
stmply are no facts to suppaort a neglipence elaim against Luxor.

Since Plaintiff’s rejection of Luxur’s prior Offer of Judgment, Luxor has been farced to remain
in this action and has continues to incur fees 1o defend this frivelous claim. As you know, the
partics are in the provess of scheduling multiple depositiens of witnesaes to the subject incident,
who bive in Flonda, which will likely consume a week's tme requering Luxor to incur substantiaf
attormey’s foes and costs. At this point, if Plaintiff is willing to voluntarly dismiss Laxor, 1will
recommend my client waive recovery of any attorney's fees and costs.  However, if Luxor is
frmeed to continue to defend this action that [s based on unreasonable positions unsupported by
NMevada law, Luxor will seek recovery of all applicable attormney's fees and costs pursuant to
Publfe Ewplovees’ Ret, Svs. v Gitter, 393 P.3d 673, 133 Nev, Adv. Rep. 18 (Nev. Apr. 27,
2017,

I would like to discuss this issue with you before pursuing motion work and before the
depositions in Florida to see if there 15 a possibie solution. Thank vou for your attention Lo this
matter. | look forward 1o receiving vour response,

Very truly yours,

PANCOLN, GUSTAFSON & CERCOS, LLP

vle. Ol

LDECII(_NEEE, EZQ.

L
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Electronically Fifed
101072018 4:52 PM
Steven [, Grlerson
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RETRAN

DISTRICT LCURT
CLAEK COUNTY, NEVADA

WVIWVIA IARRETSON,

Flaintiffis), CASE NO., A-16a-732342-C

LKL =
DEPT. HO. XXIX
M=M RESORTS INTERNATIOMNAL,

Defendant (s} .

REFORE THE HONORABLE DAVID M. JONES, LDISTRICT CQOURT JURGE
MONDAY, SEPTEMBEERE Z4, 2018

EECORDER 'S TRANSCRIPT COF HEARING:
DEFERNDANT DESERT MSDICAL EQUIPMENT'S HEMEWED MOTION FCOR
SUMMARY JUDGMENT, DEFLNDANT RAMPARTS INC. O/3/4 LUXCR
HOTEL AND CARSING'S MOTION [OR SUMMARY JUDGHENT

LEPPEARANCES -
For the Plaintiffa: BCOYD MOSS, HSO
MATTHEW PERRLU
For the Defendants: LOREN ¥oOUNG

STACEY A, PS5O
COURTHNEY CHRISTORPHER

EECORDED 1B3Y: MELI=SA DELGADO-MURPHY, CCURT RECORDEER
THANSCHRIBED BY: ATTISAN EWAMNEON, CSx Mo, 13377

¥ennedy Court Reporters, Inc. L
800.231.2682

Cagze Mumber: A-35-732342-C

519



!

Ln

7y

20

21

22

23

Las Vegas, Mevada, Monday, September 24, 2018

[Case ralled az- 9:42 a.m.]

THE CCURT: -- two, Harrison versus MGM Rescrts
Internaticnal .
Cocunsel, go ansad, appearances for the record,
ME. EFAU: Yes5. Matchew Pfau for the Blaint_ff,
M=. Harrisor.
ME. MO2S: PBoyd Moss for the Plaintiff as well.
MS. CHRISTOEHER: {ourtney Christopher for Zefendant
Degert Medical.
ME. ¥OUmG: Loren Young and Thomas Maronsy for the
Luxor.
M5, U=25CY: Eracy Upsor for Stanley Sawamobo,
THE COURT: Anyone slas?
A1l right. Got 'em ali?
411 right. Wes'we got Defendant Desert Medical's renewed
metion for summary judgment then backed up with Luxor's.
Let's go with Medical.
M5, CHRISTGPEER: Okay, ¥our Homor. 1 have fcur
points I want to address guickly with you.
First, I want to talk about causation. Mo amcunt af
warning cr instruection couid kave prevented thisg accident fox

the Plaintiff. She testified that she unknowirgly ran over
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the bage of the table. &S0, sure, we could have told her,
"Eey, t's not safe to run over stuff with this scooter," but
ghe did it unknowingly. So it wouldn't have mabtered if we
teld ner not to run over a table. She didn't even know she

did it.

0

She didn't mean to do it. 5She didn't atop and thirnk,
"Jey, is this gorna be safe for me to run over?" She didn't
mean to de it or koow she did it.

Sz whethesr or not it was foreseeabie doesn't mabter
pecause she didn't mear to. And she didrn't even know 1t
hzppened until it was toc late. We could have talked about
running over tables witnh her for an hour and it wouldn 't have
matzersad.

3z that's my Iirst point.

zcond, Z2lainTiZIf hasn't even estariished a duty between

]
1

Degert Medical and Plaintifs, 2ne talks abour che breach,
orcviously, that we didn't prov-de esncugh instruction. EBut she
never has sstablished that a duty even existed betwesn

Degert Medical ard the PlaintiZff.

My third point, there is no duty Lo warn of cbvicus
dangers in Hevada. To say she should have peen warned not to
run over the table would mean we wouid have to warn her of
every-hing. "kKey, don't run inte a wall."™ "Dom't rur iatc

the 5lot machine." "Don't rue intoc people. ™
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You know, these are cobvious dangers. She'd bean using
thnese scooters for over 20 years. She inew she wasn't
suppozed to run over stuff. She testified she knew she wssn't
supposed to -- or that she nesded to avoid hazards and running
into thirga. Buc, like I said, it woulda't have matterad
pecause she didn't mean to do it

gnd ry iast point, she deesn't even have a gqualified
expert to ta_k abcut what could have been wrong with this
scooter. She's identifisd Tim Hicks as a scooter expert. Ee
hag absclutely no experience with scootsrs, mobility devices,
wheslohairs, anyvthing.

Sure, ne's an engineer, but all of hkis experience iz with
automobiles. He's never done anything in the past with theze
types of devices. 5o how's he gonna get up herse in front of a
jury and talk about what could have been done diffeventiy iz
thi= case in regarvds to thiz scoocter,

THE COUERT: Okay. Ccunsel?
ME. PFAU: Thank you, Your Homor.

To address Cefendant's points, first of all, thers are
safety operaticnal instructions on the back of ke conzract
trat was signed by Mr. Sawamobo. Those instructions do cover
gome of the safety aspects of the scocter itgelf. However, do
not cover very essenitial safety aspects.

and a macerial Zact in this case 13 whethsry or nob
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cornering and cornering instructions should have been included
in thoge safety instructions on the contract providged by
Desert Medical.

They do owe & duty. Scooter was owned by them, It
was -- the rental was facilitated by them through their
contract provided o M=, Harrison. Trhev owe a duty to provids
what this safe operating scooter and one that has proper
safety operating instructicns. 2o, again, second material
Eace.

Tirere -- they make z big deal out of ohvicous dangers.
Certainly, Ms. Harrison did ne: intend to rell sver a wheel
bas=. But the igssue iz, is whether or not a three-wheel
scooter, with 2 20-degree tipping radius, iz potentiaily safs
erough for nsr to ride -- and wkethsr or nmot if she was nct
received the instructicns that she didn't receive, tie
cornerirg instructions and so cn -- that this incident may ot
have Lappensd.

And she talks sbout causation. Causation's an issue of
fact the Jury has teo decide. 2nd it is our contention that if
she was cotentially provided with che right instructions and
potentially trained properly and not just how to turn on and
off the scocoter and move forwzard and back and kow to check zthe
pattery, she was actually offered instructicnas cn hew ko

cperate a three-wheel scooter with potential instability, that
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tais situation would have turned out very differently. And
caugatlion can be determiced by a jury for that fact.

&ngd then, finzlly, Mr. Hicks. Defense states that she --
he was net a gualified expert. We had motions Iz iimine cn
tais subject. There's plenty of argument that's gonna happen
on that. But ¥Mr. Hicks was more than just a car dssign
expers, as they like to sav.

He is a wshicie expert. 2An expert on the understanding
ol how wehicles work. Their stabilities. Their design
related to stability and cornering and understanding mow th-s
tip could nave haprened. And that is why he was hired in tais
case, to understand how tiis situabion cocurred.

And, thersfcre, he is a cualiified expert, kased on his
engineering and mechaniczl design understanding of wehiclss in
general. In faect, he has actually worked on, IZor a mobility
company, 45 an expert for thelr defense. Sco e has actual
experisnce in this case, in these types of cases.

S0, you xnow, it's aliso interesting to point our that
Desert Medical and Luxor have cpposed each cther's motions for
gummary Jjuddament on the fact that they*re contending =ach
person mad the duty to train. That cthey're -- chev're sayving,
"Well, it wasn't our job teo train. It was your job to traim, !
E-d vice wversa.

Well, this is another issue oI material fact. W-ose job
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was it to train? Wheose job was it to make sure that she was
given the apnropriate scooter, given the appropriate
instructions con that scocter, and send her off to maks surs
that she xnew how to properly operate it sc that if scmethina
did happen =o her, it would aave been her responsibility and
not toeirs?

nd that is, again, another material issus of fact that
needs to be determined by a jury.

THE COURT: OCkay. Counsel?

ME, CHRISTOPHEZ: Just real guick. _n fegard to the
instruction, she did testify -- the Plaintiff tsstifi=d that
she was givern instructicr by the Luxcr ewployee. Bhe didn't
nzed To hear anywore instructiens becsuse sne aiready knew how
to uss these thirgs. That's alsc what she tesgbtified vo.  But
she did get the instraction., 5S¢ it's neot Iike thers was just
e instruction provided to ker at all.

Ard tnen zumber two, he taiks abeout Mr. Hicks, how ha's
gonna testify about whether or not this three-wheeled =ccooter
was starle or not. But, again, Ag's never tested thazs btypas
of devices in the past. FEe has no experience with these
things. How i1z he gonna ge: up here and tell uz whether or
roct --

THE COURT: Counsel, isn't it basic snginessring?

Slope radiuses and turn radiusss are enginesring. & tip cver
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rzdius of any wehicle is basic engineering. It's math.

MEZ. CHRISTOPHER: Well, why coculdn't they have Hust
got a sccoter expert to do 1t?  Somecne who actually has
experlence? Our expert has tone of experience in
[inzudible] --

THE COURT: 2and I understand, Counsel. It's the
bzttle of the expertzs. Just hecause they chiose a non-scocter
expart versus a licensed engineer -- you don't nave to bz a
scootzyr expert to understand the dynamics of engirnesring. The
math doesn't change devending on wkhat vou're in; okay?

Just because he docesn't have years and yesars and years of
brilding a scocoter -- I would imagine there’'s vrohably people
at the plant that actuaily built this scootzr whoe know a lot
more than your expert does. Bult they have no educaticn in it.

Would they gualify as an expert? Absclutely. Are they
the pest expart? You'd prokably =zay, no, vour _earnsd ane is
versus the guy waco's a blus collarsd worker who's bean working
on the lire for 40 years bullding scooters. But hs probably
has a whole lot moye experience on the scocters than you do.

Would you agrse with That?

M5, CHEISTOPHER: T would agree wicn tharo.

THE COURT: Okay.

M5. CHEIETOPHER: But I don't think that's the sars

tning. This guy has no experiences with scooters. Why -- he's
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not tested cne.  Why didn't he test one -- you kaow, another
model, the same wversion, zee --

THE COURT: And we'll deal with that 1 the motions
in limine. Here's the gquestion i= {sic), was it {orssseakble
oy your company chat these individual scooters would be driven
cwer things such as, like you zaid, open and cbvious things:
F_oor bases, debris in the roac, uneven pathways. Would thaz
not be forsszeeakie nv vour own company thab you would zent
Lhese scooters zut and they possikly could be run aver some
kind of obstacle in the hotel?

¥5. CHRISTZPHER: Weuld it be foresesable that they
could run over anyvthing? & pers&on? anyrhizng? Of course
you' re gonna cause iniuvry if that gsort of thing happens. She
sald she knew she wasn't suppesed to run over stuff. So it
wouldn't have mattered if we told her rot to run over a takle.

THE COURT: Oh, I understand. Now we're talking
acout not running over, but it was foreseeable by your company
that these scocters get driven over table bases, chair hases,
mayLe sven the other patrens, as you said. They Icresses chat.
They know it's out zhere.

When they rent these places, cthese gcookers in hotels,
They realize they're congested areas. They realize they could
be rumning over debris; right? That's foresesable for them.

M5. CHRISTOPHER: Cou:d be.
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THE CCURT: Ckay.

M5. CERISTOPHER: EBut vou don't need o run over
stuff. 3he could have stopped, moved a --

THE COURT: W=1l, here comes -- now, the guesticn
ig, 1s gke's saying tha:t they didn't instruct me on cornsring
and tipping all that sort of stuff., And whsther or not that's
wv3lid, I think we're gomnna have to find out.

Motion for summary Judoment's denied at this time witheout
pretudice.

I failed to menticn -- and I want to make sure I
underscand this. Ms. Upson worked for me for a vear?
Thirteen monthe?

M5, UPSON: Thirteen months.

TEE COUET: Thirteen months when I was the head of
Farmers. I'we alzs worked, I'm sure, with half of the
Thorndals peopls. My tenure at Eon Olsor, Canncon and
Lawis Brisbcis, we basically hnired most defense -- T think
every deienss attorney either went throuch our firm or
L_verson Taylor.

3o 1f anyecne believes that there's conflict in regards to
the fact that Ms. Upson worked with me or for me -- ard I
believe I had cases with opposing counsel during that time --
brr if anyene sess ~- believes there's a conflize, le: me

xnow.
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Anyone speaking?
ME. PEA:
THE COURT :
THE CLERX:
THE CCOURT:
with Desert Medical's
THE CLERZ:
THE COURT:
A1l right. HNext
MR, YOUNC:
Thic motion n=as
liapility to Luxor.
*HMe moticn, the Plain
Lae Luxcr deli was th
and so that has
because the Plainziff
the 2laintiif was abl
And ther Praintiff's
tzb_es and chairs to
2o the Plaintiff
no accessikle route k
evidence that they ma
goes o the arcument

acplicable ta this na

Your Homor, we're ckay., Thank you.
Okay. Co-defensa? Okay.
[ITraudible] motion [inaudible] .
Ne. Well, this motiorn -- we'rs dealing
Equipment renewed motion.
Thank you.
Okayr
moTicn? Luxar's.
Thank you, Your Homor.

te d=al with negligence of premiszes

23 noted :n che appositicn, as well in

tiZf's claim of a dangerous comdition =zt
at there was nc accessible route.
already been shown to be arrcnecus

and their own witnesses testified that
2 btz get Zrom the entrance to tie table.
own witnesses testiZied that they moved
provide an accessible routs,

Ccan't argue in cne sense chat there was
ut then alsc present the testimony in the
de an accessible route. And so that also
of —he ADA regquirements noc being

roicular situaticn 'cause it only applies
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oo standards for accessible rowte of fixed and nen-moveable
furniture. Here, the tables and chairs are moveable, i.e.,
that's why the Plzintiff and their party woved chairs and
rahles to allow an accessible route.

The Plaintiff then throws another second theory in here
gaying, "Well, there's no evidernce that the Luxor emp.oyses
evar clean the fleor." Because Dians Lucas saild zhat they
were there for aprreoximazely 30 to 40 minutes. And had
semecne ¢ome oub and cleanad the floor, thern they more
likely =-=- I think what they said -- would have -- would have

helped tha Plaintiif somskow.

- don't even krow what to do with that. Beczuse,

Your Heonor, the floor did not contribute, caise, hawe anything
La do with the subject incident. The Plalatiff claims,
tarcugh sreculatian, that totentially they hit a takls that
was moved by the Plaintiff's own daughter-in-law. HNot because
it was moved by the Luxor employze. It was wmoved by them and
then zke allegsdly hit it,

Sa the flooring and whether somebody actually went out
there to clean ths flooring has nothing to do with tais
incident. There iz no dangersus coendition related o the
flooring.

How, if the Plzintiif were to come up with, you know, a

ploturs or scmethicg to say, "Eey there was liguid and that's

Kennedy Court Raporterz, Inc.
B00,231.2882

12

530



11

12

13

15

1le&

17

18

1%

20

21

23

24

what caused the scooter to fall," or there was, you khnow, a
big, you know, plate of French friez or somebody'd spilled
something, then that would be an issue. But there's no issue
»aym with the flooring.

So thatts just a red herring. 2nd I don'c krnow why that
was really thrown out there. Because there's really no
evidence that the flooring caused or contributed to the
izcident.

&and so really, that's what it is. There has to be a
proven or there has to bhe zome adrisgsible evidence that there
was & dangercus condition that caussd or contribuoted Do the
incidenct. And there's simply nothing. The tables and chairs
complied with the ADA reguiresments. They were removacle.
They were moved by ths Flaintiff and their party to alleow an
accaggible route. And Plaintiff siwpiy sither fell out of the
szooter or hit sormetking that was rnet a dangereocs cenditian
feor the Luxor,

Ard finaily, Yeur Henor, thers are no pricr instances at
the deli or the Luxcr of people hitting these [inaudible? and
falling out ofF Lhelr scocters or tipplng scoocters over. 5o
tkere is no priora. There is no foreseeability and we would
move for summatry judgment .

TEE QCURT: Counsel?

“R. PEAL:  Thank you, Your Henor.
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Te address Defendant's arguments, Zirst of all, he argues
Ehar bthere was a clear route for them to get in and cut of the
restaurant. I thirk Defsnse Counsel forgets that they entered
in one way and exited ozt another way. 5o on the way in that
Ehey entered into the restaurant that -- chey said that they
didn't hawve an issue getting in, kut ou the way cut they had
to move tables to get out -- or chairs. Thev had to move
furniture, some sort of furniture tao get out of the
restaurant.

Trere's alsc a misunderstanding of what our arqument is
ag related to the 30, £ minutes of meintaining the floor.

The flozr does not relats to -- only to the floor itself but
also to the entire dinning reom floor.  Meaning, the tables
a=d the ckairs are in the fleoor.

The witnssses testified chat in the dinning area it was a
mess when they wernt in there. Arnd tc get in there, it zeemad
ilike there was a ten of tecple there, bur they had all lect
and tnhere was nobody in the restaurant ac the time. They were
Ehere 30 o 40 minctes.

and accordirng to the ADA regulaticons, sscticn 362,211
Ehat the Luxor has a duby to maintain an accessibkle route ir
and through a dinning area during coperational hours. &nd it
ig an issue of material facts as wherher or not 30 g

40 minuzes is enouch time Zcor them to go in there and proverly
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maintain that dinning area. 2and that is the contenticn of
Ms. Harrison.

Did they or did Zlhey net? That's a material fact that
the jury has to decide.

Firally, they failed to wentior the fact, again, that
this cenzenticn between ILuxor and Desert Medical as tz2 who's
*egponsible for training, making sure that ske receiwved the
proper trainircg is, again, a material fact, pointed ocut in our
oppositicn that they were The cnes that provided the scoater.
They provided some trairing.

wWas that sufficient enougk? That's a material fazct thar
nzeds to be decided. Therefaore, their wotion sheould pe
danied.

Thank vou, ¥our Honcr.

THE IOXIRT: Counsel? ¥Yeu ralk sbout the terrain.
Here's the debris fie:d and whers everyone -- I heard it
averything called difZer=nt things. People move thess things
arocund. ‘hey have to deal with that issue, dusz o the fact
that if Luxor -- you know, they have a nice staff there thar
worka cn that dels.

End if they're basically walking arcund and thev set up
tzbles & certain way because thev know their manager says,
"Look, we have to provide ingyesg and egress to all chese

p-aces.” They have a schematic. Tables go here. Yoo have
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to -- basically, if you want them to move 'em, It's an act of
congress kecause they have to have somecne come in and say,
"Okay. We rcan drag thisz one table.®

So if patrons then turn around and medify that. They've
now destroyed this template that staff knows they have to do.
Coes the staff have an chligstion tc go back, when those
parties lsawve, or even before when they start to move chairs
around improperly cr tab.es, dc thay have a duty to make sure
that they comtbinue the paths that they had originally set up
25 part of their cverall plan? Or do they just aliow patrons
ta mowve the tables in any way, =nhape, or fashion and they have
no resporsibility whatsoever?

If they block a fire exit, for sxample, is tkat -- Luxcr
can walk away and say, "You know, cur patrens did it We
didn't do Zt.*

ME. YOUNZ: I complecely agrse anrnd understand what
you're gaving, Your Honcer. In this type of a situation, as
I'm sure everyone in this courtrocom is experisnced going to
ary type of a, you know, kind cf a fast food type of a
reztaurant wkere tnere’s moveacle tablesg, they can taks two
zables and out 'em together. S0 instead of two pecple there
could be four people. That happens all the tine.

ina yes, ths owner of ke store, slagh, cafe restaurar:

doms have an chbligation, then, aZter patrons are done using,
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-0 then reestablish their chair -- their tables and their
chairz. 1 agres,

nd thers's no svidence im this ¢ase that that was ncot
dene. In fact --

THE COURT: The tescimeny -- unless I misread,
trarse's testimony that said, basically, in their opinicn --
it's their opinien -- thkat it was basically 2 maze going
Errough thie area.

ME. YOTNG: It was a mess. But -- that's what they
say. But, ¥Ycur Honcr --

THE COURT: Okay. Isn't eyewiiness tastimony the
ceat [inaudikle] of facts I can ever get? A lot more
important to a jury than a schematic. Evewitness cecple whe
Saw it at thar time, 15 that nsost facts?

ME. YOUNZ: If I could flizigh that fact. I mean,
what they're alieging is, is that when they got to the deli,
they went to this tabple area. And they actually madified this
area to sit their carty.

THE COU=RT: KAy .

[40]

AR, TOONG:

)

kay? They moved tzkles and chairs to
put 'em together soc they could all fit arcund a single arsa to
szt their food.

So they initially modified -- what vou're saying is fhat

we poteatially have to tihen go back out and fix. 8o they
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medified it. And then they're eon thelr way leaving., And
that's when rthey medifvy it again to make another humongous
pathway. Ckay?

So we're nct talking about, like, that they're dene
zating and they -- or someons slse is done eating and left and
left chairs and tables in a way whare they could not leave.

THE COUET: Counsel, have you ever been to
restaurant and a manager tell you, you can't do certain
things? '"We can't have you move this." "We can't hawve vou
move that." '"We can't have vou taking thalk table over here.®
Hawve wyou ever gone to a ryestaurant and had Chat aappen? Seen
reopls that were told by the management, "No.,  Sorry.  We
understand, but vou have to keep these tables separats. We
have tc have clear aisle wava."

MR. ¥OUNG: Perscnally, o, I haven't.

THE COURT: Okay.

ME. YOUNG: In this situaticen, that didn't hagpen
either. And in this situation, if you look ar the tabies znd
the chairs, the way thkey're set up is they still allow access.
They're still -- and just as ZFlainziff just argued, Lhey ware
able to snier one way to the get the tabls. Thea they
modified it and then they're on their way out to leave.

So an employes -- 1f thers was ar employee that was going

te fix tke tables znd the chairs, after the Plaintiff and asr
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parcy left, it was -- it would have heen dene after they hag
l=f:z. 8o they were on their way leaving when this incidert
CCCUurs.

THE COURT: T understand.

MR, YOUMCE: And they had alresady cleared out the
pathwsy. So I don't know how they can argus there was no
aceassible route 1f they macde the acressihle route,

Ard then as for the training, Your Honor, as was peinted
out already, in the deposition testimony, the Blaint:ff
nergelf testified that she did recsive the ctraining. That she
didn't even know why she was giving it to har because she
ailready knew how to use this particular scooter,

And so when she was given the scooter, she expressly
gaid, "I xneow how to use these. Can I 9o now?"  And then she
left.

And o there ig no other sbligaticn nesded for Lraining
iz this parvticular situaticn on behalf of Luxor because that

was nckt our scoober.

THE COURT: Okay. Counsel for the scocter, yvou want |
Eo add to this? |

5. CHRISTCFHER: No, thank vou.

THE COURT: Other czhar vour opposition?

M5, CHRISTCPHER: Ho.

THE COUET: <Jounssl, anything else? I
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ME. PFAU: Yeah, Your Honor.

It's an interesting argumsnt that they'rs waking that
Ms. Harrisom created a pathway out rthat was therafore
agcessikle, as if it was her duty to do so.

The contention is it was _uxer's dury, in rhe 30 to
4 minutes that they were thers, to make gure thare was a safe
pathway. So they really didn't have to touch any {insudiblal.
That is what ADA requires.

TEE COURT: 8o your ¢lient and your clisnt's family
had no liability here whatscewver that they mediZisd what would
have besn an cten access area?

ME. ZFAU: Well, I think that's an icgue of material
tact that nseds to be determined by & jury. EBecause what thevy
did modify was creating a path -- hopefully, a clear enough
rathway for Vivia to get out of. Clearly wasn't. 2And that's
ocur conktenticon.

That cecauses the restauraczt was such disarray for 30 ko
40 min:tes chat -- that :they had to move furniture for her to
even get out of there appreopriately and safely kecause it was
not in compiiance with ADA cods. 2And then even despize their
eiforks to do so, it 3tiil wasn®:z enough space for her o gst
cut and she nad to roll over a taple base to -- ghe -~ why
would anvbody intentionally roll over a table kase? obody

would; right? She didn't --
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THE CCURT: Coupsel, I see pegple jump over curks
every single day --

MRE. PFAI: Sure.

THE COORT: -- and I seg 'em ¢ut through rarking
levs every day. Den't --

MR. PFAU: PRut, zgain, it's an issue of makerial
fact that needs to be determined by a jury as whether -- why
she <¢id char in the first place. Was it a safe conditicn?
Based on eyewitness tegtimony, was it safe thers? Was it in
compliance with ADL?

Cortention iz, no, we have evidence and eyvewibness
testimeony that was not the case.

THE COURT: oOkay.

MR. YOUNG: 5Sinece this is wy moticn, can I -espond?

THT COURT: I'm going to.

ME. ¥YCLUNG: Appreciate it.

o I want to makes sure that ic'g undesrstocd that wae don't

agree that the deli was a mess.
THEE CCUAT: T understand that.
MR, YOUNE: That there were takles and chairs --

akay. I'm assuring bhabk Lo be comgletely accurate and crue,

5o that's the argument that thes Plaintiff created the pathway.

I beliesve that there was already a pathway.

Ard we did sukmit evidence=. &and I hope Your Honcr --
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TEZ COURZ: I saw the photographs.

ME. YOUNG: -« was given a betier photograph than
this kecause this is black and white and I can barely make it
out. But if wou leock at this photograph of the surveillance
videa. This is before any of the other table -- because what
“hey did is after the incident and parawedics sot here. They
move svsryvthing ocut so they can have enough room to do
wnatever They nsed for the Plaintiff --

THE COUET: Understood.

MR. YOUNG: -- take care of her.

But before all of those tables and chairs oot moved by
the first-ald medicalsz. You can see in this photograph the
cther tableg znd chairs in the background of this deli. Z&nd
it ccmpletely disputes and defies the testimony that this deii
wag 1n a sharmbies sad that there ware tableeg a»d chairs all
over the place and there wasg access either te or from.

This area richt here -- and I'w pointing to Exhikit K --

THE CCORT: Okay.

MR, YOUMGE: -- of the criginal moticn. This
specifically shows the exit tkat The Flainiiff was trying to
go out of.  and that is meore thar a ten-Ioot wide access,
Entry access area. And there is notking, zs you can gee,
aothing in the path.

The scooter is well past this tall table that the
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Plaintiff's counsel alleges that the 8laintiff hit. Ho one

actually =aw that. And there are no cther tablss or chairs in

g

her pathway. 5
22 there's gsimply nocthing to confirm what these facts are I
being alleged as. And ths reason I say that, Your Honor, is
because Dianse Lucas and Stan Sawamoto did see the incident.
They were the other twe with the Plaintiff. The Plaintiff's
memery is just simply not with us.  You know, she cannot
recall. She couldn't remembsr very many spacificas at all,

THE COURT: Counsel, Lthat goss to weight. That's
=11 weight.

ME. YOUONS: I understand.

THE COURT: Yeou're wmaking wsight arguments.

ME., YOUNG: But what I'm trying to do is 1f you can
g2 to the thysical. ohjective evidence ol the video irn the
rhotograrhs of wha: exactly is being allegsd, it deesn':
comport with the story that there was no agcess, there was ro
ADA accegss Lo and from this area.

THE CLOURT: Jounsel, here it comss down to, when an

evewltness says scmetlhing, that doesn't mean t's fack.

That's for Chose psople to determine. If we have a witness
who's saving, "This is what it was.™ &nd we have a
survelliance taps that says it's different. You don't get tco

w_n just kecause ycu nave the surveillance tape., It's still i

Kennedy Court Reporters, Inc. a3
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their perception as to what this person saw.

Thies person may have zero credibilicy with thsm. Eut
trust me, we iust had a case with *we surveillance officers in
thne jury. And pheorosg bo rhem wers immaterial. It was the
witness testimony they wanted to hear. Ard these peorle make
& living being eves in rhe sky.

S here's my -- my questicn iz, I undersrand that losking
at it, in vour opinion, iz's net & disarray. Their opinion,
it's a disarray. If -- let me ask vou this: If vou ocwn a
dell and you're gonna have thousands of customers on & daily
rasiz. So you're gonna try to maks it, as best you can, Jjust
vut as many seats &5 you can.  Because the more pecple in the
seats the more monmey you make.

ard vou s=e a patron that comes in a2 wheelchalr or a
dizgzbled patron with a scooter or with some type of mechaniczal
device that's assisting them with walking. Does the deli then
have to go on to and laex at and go, "Okay.  When that
indivigual wants te get Up or leave or get icte the area, do I
have to make special acccmmodations for them?® Because thazt's
what the ADA'z all zkout, making accommodatisons for these
individuals -- ckay =-- that have thess disapilizies or nsed
this agsistancs.

S0 when your waltreess goss up there or the bushoy sava,

"Ch, we've got a wreelchailr" or "we've got a gconter on zable
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21." Does that bring any %ind of duty to you, then, to say,
"Jkay. When that person needs to leave, we need to make sure
there's nothing in their way."?

Because, clearly, their access to certain things iz a lot
move limited than scmeone like yourself and mine. So do they
have a different duty o that persor -- I don't mean a2
heightened duty -- a different duty to that type of person?

ME. YOUNG: I'm naoc sware of any.

THE COURT: Okay.

MR. YOUNG: - have rot heard that. &nd --

THAE COURT: Does the ADA really fit you and me?
mean, I'm old znd T have a lof of dissbilities, buc deoes it
really fit vou or me?

M. YOURG: I don't think it fits the Plaintiff
=ither, in this case. Because sgre was not considersd
digabled. The reason why she rented this scooter is sc she
cculd waliXx faster or travel faster -

THE COURT: Eeep up.

ME. YOUNG: Exactly. With the rest ol the Zamily.
Zt wasn't as if she was dizabled.

THE COURT: Well, unecrtunately, age ltselZ 1s a
disability, Counselicr.

ME., YOUNG: Yeah, I'm feeling iz, as the days go om.

Baz, Your Honor -- but this particular situatien -- I ses
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where you're going at with if we have a waicress and we seat
somebody and they reed a special accommodation and we arrangs
for that, I can see that. But this iz not a sic-dewn
restaurant. This is a "vou walk inte a line, vyou crder vyour
focd™

THE COURT: Yesah, it's a get and go.

ME., YONG: -- "and then you leawve." Ther='s tables
there, if you'd like to =it down. But this ie not zomeching
that -- like a "si:z deown, waitress takes vour ordar and bri=gs
vour food, " thakt bvoe of a restaurant.

Ty COUGRT: I urderstand the deli.

MR, ¥YOUNZ: Eo there's not that -- I don't beliewve
brat duty would zpply in this sizuation from the mers fact --
it's andisputed thalk the Plairtiff was akle to get to the
table ard able to leave. It was just simply that she ran into
a kable that her own party moved.

THE COURT: I understand.

Counsel, T can tell yeou tkis:  I'm gonna deny ic this
time.  Major uphill batzle. Major uphill baztle in this case;
cxay? Gonna deny it at this time without prejudice.

Plaint:fs, vou prepars both orders. Pass them by.

MR. 3¥AT: Ye2g, Your Honor.

THE COORT: Ckay, Anything else?

ME. MGSS: - believe we're cn & stabtus check as

Kemnnedy Court Reportersz, Inc.
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well, didn't we?

M5, CHRISTGPHER:  Yeah, you're right. It's at
Z0:30.

THE COURT: Yeah, well let me see if T've gob more
9:00 o'clocks cut there before T --

Wik, MOS5S8: No praoblem.

THI COURT: -- worry about my 10:320. And then of
course, you might have heard, I hawve an 11:00 o'clsck trizld
right behind you, sc --

M=z, MOZS: We'll make [inaudikle].

THE COURT: All right. Anyone elze that both sides
are here for my 2:00 o'clock cawlendar, which is now wy
16:00 o'clock calendar®

[Hearing coaciuding atT 10:09 a.wm.]

LR R

ATTEST: I do hereby certify that I have truly and
correctly transcribed the audio/video vrocesdings in the
apove-entltled case tc the kest ot my ability.

{ feio /& \
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A-16-732342-C DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Premises Liability COURT MINUTES February 27, 2019
A-16-732342-C Vivia Harrison, Plaintiff(s)
VS.

MGM Resorts International, Defendant(s)

February 27, 2019 09:00 AM  Defendant Ramparts Inc dba Luxor Hotel and Casino's Motion for
Attorney's Fees and Costs
HEARD BY: Jones, David M COURTROOM: RJC Courtroom 15A

COURT CLERK: Maldonado, Nancy
RECORDER: Murphy-Delgado, Melissa

REPORTER:

PARTIES PRESENT:

Boyd B. Moss, ESQ Attorney for Plaintiff
Loren Young Attorney for Defendant
Matthew Pfau Attorney for Plaintiff

JOURNAL ENTRIES

Arguments by Mr. Young. Mr. Pfau argued the fees are not reasonable. COURT ORDERED under the
factors under the Nevada Supreme Court, Expert Fees in the amount of $5,000.00 and $7,500.00, reduce
the one requested from $16,000.00 to $7,000.00, the ones requested at $7,000.00 reduced to $5,000.00
each, Costs in the amount of $22,097.28 for the other costs that were not imposed and re-taxed,
GRANTED. Arguments by counsel regarding fees. COURT FURTHER ORDERED, fees incurred in
December, allowed, in the amount of $69,688.00. Counsel for the Defendant to prepare the order.

Printed Date: 4/10/2019 Page 1 of 1 Minutes Date: February 27, 2019
Prepared by: Nancy Maldonado

546



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Electronically Filed
3/20/2019 2:36 PM
Steven D. Grierson

RTRAN '

DISTRICT COURT
CLARK COUNTY, NEVADA
VIVIA HARRISON,
Plaintiff,
vs.
DEPT. NO. XXIX
MGM RESORTS INTERNATIONAL,

Defendants.

—_— — — — — — — — — — — ~— ~— ~—

BEFORE THE HONORABLE DAVID M. JONES, DISTRICT COURT JUDGE

WEDNESDAY, FEBRUARY 27, 2019

RECORDER'S TRANSCRIPT OF HEARING

DEFENDANT RAMPARTS INC. DBA LUXOR HOTEL AND CASINO'S MOTION

FOR ATTORNEY'S FEES AND COSTS

APPEARANCES:
For the Plaintiff: MATTHEW PFAU, ESQ.
BOYD B. MOSS, ESOQ.
For the Defendants: LOREN YOUNG, ESOQ.

COURT RECORDER: MELISSA MURPHY-DELGADO, DISTRICT COURT

TRANSCRIBED BY: ZACH KIMBLE, KENNEDY COURT REPORTERS

CASE NO. A-16-732342-C

Kennedy Court Reporters, Inc.
800.231.2682

Case Number: A-16-732342-C

547



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

LAS VEGAS, NEVADA, WEDNESDAY, FEBRUARY 27, 2019
[CASE CALLED AT 9:27 A.M.]
*k k) k%

THE COURT: Page 13. Al6-732342, Harrison versus
MGM Resorts.

MR. PFAU: Good morning, Your Honor. Matthew --

THE COURT: Good morning, Counsel.

MR. PFAU: -- Pfau for Plaintiff.

MR. MOSS: Good morning, Your Honor. Boyd Moss on
behalf of Ms. Harrison.

MR. YOUNG: Good morning, Your Honor. Loren Young
for Defendant Luxor.

THE COURT: Okay. Defendant's motion for fees and
costs.

MR. YOUNG: Thank you, Your Honor. I'll give you a
brief. I kind of have a slight cough. So I just want to
start with the cost issue. The -- I think I set out in reply
our mo- -- our memorandum was timely filed on the 17th. There
was no motion to reattached those costs. And so we believe
that those -- any objections to those costs would be weighed.
However, in abundance of caution, under the Gitter case I'd
like to make sure the Court provides a reasonable basis in
regard to the expert fees, in order to make sure there's no

appeal issues there, and that those issues are discussed.
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In the Gitter case, it specifically states, for example,
if the plaintiff's opposition attempts to address this
untimely, that it's necessary for an expert to testify in
order to have their fees granted. However, the Gitter case
actually specifically clarified that issue. And just for your
Court reference, the citation for the Gitter case is -- well,
it was actually -- it's called Public Employees --

THE COURT: PERS --

MR. YOUNG: -- Retirement System versus Gitter.
THE COURT: We call it PERS.

MR. YOUNG: You call it what?

THE COURT: PERS.

MR. YOUNG: Oh, okay. I guess that makes it a

little bit better. Gitter's more remember -- more easier for
me to remember. But on page -- it looks like it's 16 of that
opinion -- I'm looking at the advanced print-out -- it

specifically says that they're taking the opportunity to
clarify that law. And it says, under 18.005, subsection five,
"An expert witness who does not testify and they recover costs
equal to, or under, 1,500, and consistent with Khoury" -- the
Khoury case -- "when a district court awards expert fees in
excess of 1,500 per expert, it must state the basis for its
decision."

So essentially, the Gitter case clarified that, if it's a
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consultant and they don't testify at trial, you can get up to
1,500. But even if they're an expert and they're disclosed
and they have a report but don't testify, you can still get
above the 1,500 if it's reasonable and you state the basis
therefore. Just same for the other experts. And the reason
why I state that, or I've started with that, is because the
Plaintiffs complain that Aubrey Corwin, our vocational
diagnostic expert, did not testify at trial.

But if you recall, Your Honor, they spent about, you
know, a little bit more than a half a day with their life care
expert, and then when Ms. Corwin was in the hallway about to
come in to testify, there was a stipulation put on the record
that the Plaintiffs were not going to pursue any of the
damages put on by their life care planner. Thus, based on
that stipulation put on the record, we did not feel it
necessary to bring in a life care planner and waste another
half-day of the Court's time.

So that's why she was not -- she did not testify at
trial. But she was a designated expert. She did review all
the records. She did provide a very detailed expert report.
And then as for the other elements --

THE COURT: Counsel, the question there is --
MR. YOUNG: Sure.

THE COURT: -- did she charge you full price for her

Kennedy Court Reporters, Inc.
800.231.2682

550



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

appearance even though she didn't testify?

MR. YOUNG: She -- well, she did. I mean --

THE COURT: Okay.

MR. YOUNG: -- if you look on the memorandum of
costs --

THE COURT: I did. I just wanted to make sure that
that's how she did it, or she was an automatic once-I-appear.
Some experts it's "once I leave my threshold, my door of my
office and/or my house, I charge you whether we go forward or
not." Other ones do travel time, and then change it depending
on whether or not they've actually testified.

MR. YOUNG: Well, she did give a little bit of
break. I think if you look at her bill, I mean, she -- I
mean, before the December bill, which was the $4,000 bill, and
that was because she had to travel from Colorado to here, the
-- you know, the other bills were only $3,000 for reviewing
all the records and coming to her conclusions. And so that
cost was incurred, and, you know, we had asked prior to having
her come here whether they were going to pursue those issues,
and it wasn't done until at the moment that she was in the
hallway.

And then as for the other experts, you know, if you
recall, Your Honor, I believe all three experts it's

undisputed that they're all qualified. You know, Shelly --
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Michelle Robbins was the architect expert. They -- there was
a motion in limine on her. The Court found that she was more
than qualified to talk about those issues, as well as Dr.
Siegel was the neurologist who came in and testified. And his
bill was approximately $7,000. And if you recall, Your Honor,
the Plaintiff's exhibits alone were ten binders and over 4,000
pages, so there was a lot of records that Dr. Siegel had to,
you know, review, understand, and provide a very good not only
summary, but a very articulate testimony from the stand as
well.

So under the Frazier versus Drake case, Your Honor, which
is a court appeals case, September 3rd, 2015, they give
various factors to determine whether the court has exercised
sound discretion to award fees greater than 1,500 per expert.
And these particular factors include the importance of the
expert's testimony, whether it aided the trier of fact,
whether it was repetitive of other expert witnesses, the
extent and nature of the work or form by that expert, whether
the expert had conducted independent investigations or
testing, the amount of time the expert spent preparing a
report, preparing for trial, the expert's area of expertise,
education and training, the fee charged, comparable expert
fees, and whether the expert was retained outside the area

would've been comparable to -- well, no, that's combined --
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and if the expert was retained outside the area where the
trial is held.

And so if we start with Michelle Robbins, who is here
locally Las Vegas, she is a qualified architectural expert.
She did all the investigation regarding these claims on
liability, whether there was an unreasonable dangerous
condition, the ADA requirements, the building codes. She did
an investigation into the history of what was applicable or
not at the time the Luxor was built. She gave testimony. She
gave multiple reports. And she was the one that had to
continually evaluate these new allegations being made by
Plaintiffs as they continually changed their theory on what
was going to be their allegations of what was wrong with the
Luxor deli.

And so that's why her -- and she actually had to attend
all the multiple inspections that were requested by multiple
experts at various times. And so that's why her fees and
costs are a little bit higher than the other ones, but then
she had majority of the work to do. And I think we can go
over those factors as we talked about. She did her reports.
She prepared for trial. You know, she is qualified as is
found by this Court in the motions in limine. And she did
multiple investigations, and an investigation into the codes

and requirements of the ADA.
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If you go to Dr. Siegel, a qualified neurologist, he
provided an excellent summary of this significant volume of
medical records and issues related to the neurologic
condition, the mini-strokes, and such. Summarized the more
than 4,000 pages in reports. It wasn't repetitive of any
other experts. More than qualified and trained to do so.

And as well, as we already talked about with Ms. Corwin,
she's more than qualified. She's got an extensive background
in vocation rehabilitation, and she responded to all those
issues initially proposed by the Plaintiff's expert, who was
then withdrawn. So we would support, or we would move, that
all of those fees and expert costs be granted, not only as
because it was not moved to re-tax, but it's also reasonable
under the Frazier case.

THE COURT: Thank you, Counsel.

MR. YOUNG: Any questions on the costs?

THE COURT: Let's deal with this one, and then we'll
deal with fees after I hear from them.

MR. YOUNG: Okay.

THE COURT: Let's go ahead and do the costs.

MR. PFAU: Thank you, Your Honor. So addressing
each one of these, our argument is that these fees were not
reasonable, and they are based on the factors that were

represented by Defense counsel. First of all, just addressing
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one by one, Ms. Corwin. Ms. Corwin's testimony, or her
report, was completely repetitive of our own expert's report,
with the exception of two minor expenses. She had determined
that there were distinguishing -- she thought that the value
of two different expenses were different. And the testimony
that she may have offered would have only been that
difference, because that was the only difference in her
report.

Everything that she did and everything that she analyzed
essentially supported our expert, with the exception of those
two things, so therefore her testimony was very much
unnecessary with the exception. Because we ended up waiving
those expenses and they had nothing else to -- they had
nothing else to testify to because of that, because her --
their testimony would've been, yes, she does need ongoing
care, and yes, she does need these different things, with the
exception of the value of the expenses.

Secondly, Ms. Robbins. Ms. Robbins's testimony was in
direct contradiction to the jury instructions that were
presented to the jury. Her testimony was not -- it was based
on her understanding of building codes, but it was not in

correlation with the law itself; and therefore, it was not

helpful to the triers of fact, it was not helpful to the jury.

The jury, in fact, in deliberations actually stated such.
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They didn't like her demeanor; they didn't like what she was
presenting.

Mr. Siegel. The factor that Defense counsel did not
mention in his analysis was the one that is the biggest issue
with Mr. Siegel, is he is not from this state. There's
additional expense to flying him here, to get him here, and to
have him be part of this process; therefore, his expenses are
unreasonable for that reason.

Therefore, we ask the Court to award the amount of 1,500
for each one of these experts.

THE COURT: Okay. Counsel, rebuttal on that?

MR. YOUNG: Briefly, Your Honor. $7,000 for a
neurologist from out of state is unreasonable? I couldn't get
an expert locally to do that, or to review 4,000 pages of
medical records and medical bills and then come to trial and
testify about that as well. I'm sorry, but that is clearly
well below what a lot of neurologists would charge here
locally. I would love to see what Plaintiff's expert charged
them to come to trial and testify at -- but with that said,
Your Honor, Dr. Siegel, although was out of state, there's
nothing that shows that his fees were out of the ordinary of
what would normally be charged of a neurologist here in the
Las Vegas community.

And I like the argument that Ms. Robbins, the jury didn't
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like her demeanor. Well, that's not in the factors that set
out in the Frazier case, whether the jury liked her demeanor
or not. Although it was helpful, there was no other expert
that talked about the specific codes and requirements here in
Clark County. Their expert simply did not know, did not
understand it, and didn't investigate it. And that was a
different issue. And their expert also talked about the ADA
issues, which our expert had to address and rebut.

Now, whether it was successful or not, I don't know if
Plaintiff has a leg to stand on whether it was successful or
not since there was a Defense verdict here. And then as for
Corwin, the Frazier case says whether it's repetitive of other
experts on the -- well, it doesn't say on the same side, but
that's what it means. It means I don't want to be bringing
two of the same experts and saying the same thing. She's a
rebuttal expert to their expert, so of course she's going to
address the same issues. She's going to respond to those
issues. And his interpretation of what Corwin's testimony was
and her opinions about the costs is drastically contrary to
what she put in her report and what she was going to testify
at trial.

The reason why she was here is because she was going to
testify and rebut those opinions provided by the Plaintiff's

expert. Otherwise, if she was going to come here and testify
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to the same thing, why would we have her here? Why would we
pay those expenses during trial? That just doesn't -- that's
-- just doesn't even make sense, Your Honor. And so we would
say that the -- and in addition, Your Honor, nobody addressed
the issue that they waived their objections for failing to
file a motion to re-tax the costs.

THE COURT: Okay. Based upon this, this is what I'm
going to do. Under the factors basically that's set forth by
the Nevada Supreme Court in regards to going over the
statutory limitation for experts, I think we all agree that
the expert fee number that we now have is probably a little
bit undervalued for what it goes on in today's life. Anybody
who's ever practiced in personal injury knows that -- I don't
even think you can get a chiropractor for $1,500 to do the
work that is being requested of individuals at trial.

I'm going to allow expert fees in the amount of 5,000 and
then $7,500. I'm going to reduce down the one that was
requested for 16,000 to $7,500. The other requests that were
$7,000 I went down and reduced them to $5,000 apiece. Costs
in the amount of $22,097.28 for the other costs that were not
opposed and re-taxed will be granted. Let's deal with fees.
Talking about your offer of judgment, Counsel. Because you
know what my concern is. Is it a valid offer of judgment, the

$1,0007?
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MR. YOUNG: Thank you, Your Honor. Well, let's
start off with -- so an offer of judgment. We served an offer
of judgment for $1,000, and it was back in -- I believe it was
March of 2017, almost two years before trial. All right. And
this was fairly close to the beginning of the case, but the
case had been going for some time. The Plaintiff had already
known about the facts. The Plaintiff had all the facts. The
Plaintiff's attorneys easily should have or did talk to all of
the family members that were there with the Plaintiff, and
knew all those facts.

And so the law requires that the offer has to be
reasonable and good faith. And so based upon the facts that
we do know -- and as I put in the reply, the complaint
included a lot of erroneous facts. A lot. And I just want to
make sure that those were clear. Because, Your Honor, we
pointed that out on several occasions. In the complaint, it
specifically alleged that Plaintiff was entering the deli at
the time the incident occurred. That was proven to be wrong
in the beginning of the case.

If you noted, in my reply brief I attached the letters
that I sent back in March 2017, and again I sent another
letter in June of 2017. That -- the one in June was after we
took some more depositions of the witnesses that clarified

these facts. So that was clearly wrong. We all know that.
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And at trial it was proven that it wasn't true that this
incident occurred while she was entering.

The next fact that they alleged, that Luxor employees
moved the dining tables and chairs. Well, we know that that's
not true as well. The video showed that wasn't true. The
witnesses testified that that was not true. Luxor employees
moved furniture to accommodate Plaintiff's scooter. Well, we
know that's not true. I mean, that was proven before trial
and at trial. Plaintiff operated a scooter over the base of
the table, the front wheel gave way. Well, we know that's not
true because there were photographs taken after the fact, and
the Plaintiffs confirmed that there was nothing wrong. And we
saw in the video where they just rode the scooter back off the
screen.

The next one, Plaintiff struck the base of the table and
Plaintiff fell to the right. Well, we know that's not true.
Plaintiff was unaware of a dangerous condition. Well, we know
that's not true because there was no dangerous condition
there, and the Plaintiff also testified that she was aware
that there were tables and chairs. And then she was also
aware that their -- her family or friends are the ones that
moved the tables and chairs, and that the table was a
dangerous condition to unsuspecting guests. Plaintiff

testified to the contrary to that.
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These are all the allegations that they were claiming
supported a premises liability case against the Luxor. We
told them, we asked them in telephone calls and in the
multiple letters that we sent, where's the basis for your
premises liability claim against the Luxor. What was the
dangerous condition. What did we do. They never, ever even
fixed these allegations. They never gave us any type of a
response when we sent these letters, when we did the phone
calls. No response. We sent the offer of judgment for
$1,000, no response.

I mean, generally, as Your Honor is more than well aware,
generally in these cases the plaintiffs will send a letter,
and say, "Look, here's why you guys are at fault. Here's how

much my damages are, I want this much money to settle." We

didn't even get that in response to our offer of judgment. So

then, when I followed up with another letter, saying, "Look,
we just took these depositions, that confirmed that your
allegations are wrong. Dismiss us. And now I've incurred a
lot of fees and costs. 1I'll be willing to even waive that."
No response. No demand. Not one settlement demand from the
Plaintiffs during discovery in this case. None.

THE COURT: Is that one of the factors I'm to
consider, Counsel?

MR. YOUNG: But this is the --
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THE COURT: 1Is that one of the factors I'm to
consider?

MR. YOUNG: I think it goes to the good faith nature

THE COURT: Okay.

MR. YOUNG: -- of this claim. And I think -- so for
purposes of the offer of judgment, was it reasonable? I
believe it was for the fact that there was no evidence to show
liability on Luxor. Whether there was liability on the other
defendants is another question. But as to the Luxor there was
no evidence of liability. And in addition, Plaintiffs claimed
that the $1,000 was too low. Well, the $1,000, if you take
into consideration based upon what they presented at trial,
they presented not one shred of evidence of medical bills
incurred. Not one. They didn't ask for medical bills
incurred. They didn't ask for future medical bills.

At trial they only asked for pain and suffering. So if
you take that into consideration, and the evidence that shows
liability was not going to lie with Luxor, $1,000 based upon
zero medical bills is not unreasonable. It is a reasonable
offer.

THE COURT: For a fractured bone.
MR. YOUNG: Well, when it's not your fault, Your

Honor. I mean, and the evidence shows that. 2And I tried to
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clarify, if there's something else I'm missing, tell me, and
they don't give it to me. And then they haven't presented any
evidence during discovery to prove their medical bills. You
know, Your Honor, I mean, sometimes you look at these facts,
and the facts are completely in opposite of what their own
witnesses testified to, I believe that's maintained in bad
faith.

I think that qualifies under Rule 18 as well as 7.085
that shows that they had the ability to evaluate this case,
and they could've said, well, you know what? It doesn't look
like these facts are turning out the way we alleged them. And
they could've had that chance to resolve the case, but they
didn't. And they could've dismissed the case. They could've
responded to my letters. They could've done something, but
they didn't. And they maintained this action. 2And if you
recall, we filed a motion for summary judgment. Your Honor
denied that motion for summary judgment, and specifically told
them, look, you got a major uphill battle.

And the main thing that only -- the main question in this
case that they finally landed on at the end of discovery and
for trial was their hired gun from across the country came out
here and testified that it was plausible. That was what their
case was based upon against the Luxor. It was plausible.

That was it. That's what they were hanging their hat on
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against Luxor. That's why the offer was reasonable, the
rejection was clearly unreasonable, the amount was based upon
what the damages were at that time, and they weren't seeking
-- they didn't have the ability to prove that $400,000 in
medical bills. And so we believe that was reasonable. We
believe that it was maintained contrary to the law, and I
believe I set that out in my brief. I don't need to -- I
don't think I need to go through that --

THE COURT: You don't need to go through --

MR. YOUNG: -- again.

THE COURT: -- all the factors. I was just asking
if that one is one that I'm to consider.

MR. YOUNG: Yeah. And the other thing I just wanted
to point out, Your Honor, you know, because there's those two
issues of why I believe we're entitled to attorney's fees, is
under the offer of judgment -- we meet the offer of judgment
-- but then, in addition, it was maintained not grounded in
fact, and it was unreasonable. And I look to the statute
under NRS 18 as well as 7.085, and it specifically states that
if the case was filed, maintained, or defended -- so that
means it has to -- it can be maintained, a civil action or
proceeding that is not well grounded in fact. It was not well
grounded in fact.

The facts show that the Plaintiff's family moved these
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tables and chairs, created a larger pathway for this Plaintiff
to exit, and this Plaintiff struck a stationary table and fell
over and injured herself. It was not the Luxor's fault. The
jury agreed and found for the Defense. It was -- the facts,
that's -- I mean, there was just no -- it wasn't grounded in
any specific fact. It was pointed out to them several times,
and we -- I believe we should be entitled to our fees. Thank
you, Your Honor.

THE COURT: Counsel.

MR. PFAU: Thank you, Your Honor. So I think what
we're arguing is what facts were known at the time this offer
of judgment was presented, and it's clear that at the time the
offer of judgment was presented discovery was not done yet.
There were no 30B(6) depositions done of Luxor. There was no
investigation as to what Luxor knew, that they should've done,
or did do at the time of the events. There was no floor plans
available to us.

The 30B(6) representatives at the time when they were
actually deposed gave us the information we needed, which was
the basis of our case. And as it was mentioned, and I think
you read and you of course sat through the trial, the
information presented by Lindsay Stoll [phonetic] that the --
that floor plan was approved by the safety director and didn't

show all the tables that were actually present, the fact that
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there was -- Lindsay Stoll stated that there was supposed to
be somebody on that dining room floor all the time to keep it
and maintain it. There was no evidence that there was anybody
there.

And finally, from their other representative that -- I
can't remember her name -- DiGiacomo -- Kimberly DiGiacomo
[phonetic], that said that they didn't have a screening policy
at the desk where they actually rent these scooters, the bell
desk. Just gave a scooter to anybody, and that was their
policy and that's what they did for everybody. And both of
those issues remain issues in this case. And without having
the full scope of knowledge, it's true, we didn't have all the
facts, we didn't know all the information. We knew what we
were being told. And until discovery's done, we don't know
everything, and that's -- that is the main issue here, is
because discovery wasn't complete, and they didn't renew an
offer of judgment after they knew all the facts.

There was no discussion need to be had. They were at the
same depositions we were. They heard all the same facts we
heard, and we'll always have a -- you know, plaintiffs and
defense will never agree that Lindsay Stoll's testimony was
bad for the Luxor. They just won't agree to that. But they
knew the information at that point, and if they still felt it

was worth $1,000, or $1,001, they could've renewed that offer
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of judgment knowing everything that was out there, and they
chose not to do that. And we --

THE COURT: When were the 30B(6) depositions
completed? I know we had some issues with those.

MR. PFAU: The offer of judgment was presented on
March 23rd --

THE COURT: I know it's March for the offer --

MR. PFAU: 20- -- yeah. And December 20th is when
the 30B(6)s were done.

THE COURT: That's what I thought --

MR. PFAU: But that's --

THE COURT: -- it was almost the end of the year.

MR. PFAU: Yes. So we don't have -- we didn't have
evidence of -- you know, we didn't have the facts. That is
what evi- -- that's what discovery is, is presenting the

facts, getting the facts on the table, knowing what is
actually out there. And without those facts, there's no way
to accept an offer of judgment of $1,000, especially when you
have a severely injured client. And that is not in good

faith. A good faith represent -- offer is one that is --

could be accepted knowing all the facts. There were no facts.

It couldn't be accepted because we didn't know all the facts,

and if they really wanted to give an offer of judgment that

would be valid before the Court today, they could've presented
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a new one after discovery was completed.

THE COURT: After the 30B(6), after discovery was
completed, did you attempt to resolve the matter by sending
them an offer of judgment, or asking or making a demand?

MR. PFAU: Your Honor, in all communications they
continued to state that they were -- they didn't have any
liability. They felt like they had zero liability, and
therefore they weren't -- there was conversations that were
had about liability and about whether or not they wanted to
pay everything that was stated in conversations between
Defense and Plaintiffs. There is nothing in writing related
to any offers we made --

THE COURT: So no demands were made --

MR. PFAU: -- because --

THE COURT: -- after the discovery was completed.

MR. PFAU: Not from us, Your Honor.

THE COURT: Okay. Counsel?

MR. YOUNG: As just admitted, no demands were ever
made to the Luxor, whether during discovery or after

discovery. Not one. And I pose the question, after

discovery, why would Luxor renew its offer of judgment that it

previously did, when the case law specifically says a newer or

more recent offer of judgment basically extinguishes your

first one, and then I lose all that time of fees and costs?
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That's just nonsense.

THE COURT: That's what the old rule says. The new
rule is going to change that, Counsel.

MR. YOUNG: Thanks goodness. Thank goodness. So,
Your Honor, that just doesn't make sense. There's no reason
why I would renew my offer of judgment if my position was the
same. There would be no reason why I would bet against myself
if Plaintiff never gives me any type of demand, never gives me
any evaluation or response as to why my client was at fault.
Not one.

THE COURT: Okay. Let's deal with the delay on the
30B(6)s. If I recall, the [indiscernible] fell on Luxor
because they didn't have someone or they couldn't produce
someone or there's all those issues going back and forth as to
the delay in getting the 30B(6)s done.

MR. YOUNG: Well, actually, that's -- I think you're
mis- --

THE COURT: Like, I remember, because I've got
multiple cases with this same issue; so --

MR. YOUNG: I think you're misremembering that.
Because on this particular one, at trial our 30B(6) was no
longer available. She had moved already.

THE COURT: That's the one. Okay.

MR. YOUNG: But it --
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THE COURT: I knew there was some facts about 30B(6)
being no longer --

MR. YOUNG: Exactly.

THE COURT: -- available.

MR. YOUNG: But these depositions, the 30B(6)
depositions were not requested by the Plaintiffs until these
depositions were taken. There was some dispute as to the
topics, which we worked out within a couple weeks or so, and
then we had arranged for three independent witnesses to talk
about the topics and areas that they wanted to hear. But it
wasn't requested by the Plaintiffs until the -- until that
date, until that time period in December.

And so any delay was not on the Luxor. And the fact that
Plaintiffs allege they did not have the facts to evaluate an
offer of judgment just blows my mind, because they say that
the things they discover was the floor plan. Well, okay, they
had already done an inspection. They had the photographs.
They had already seen what it looked like. They had the wvideo
of the incident. How did the floor plan change that?

THE COURT: Well, Counsel, what if you didn't -- if
you had a floor plan that you approved through your safety
director, and it was completely opposite of that, wouldn't
that have been evidence?

MR. YOUNG: But it --
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THE COURT: That you didn't even follow your own
safety plan?

MR. YOUNG: But it -- but that's a hypothetical.
But it didn't happen. And if it did, that wasn't the cause of
action. Their cause of action was that there was some type of
dangerous condition, and the only thing they could finally
develop was they went and hired somebody to say something was
plausible under the ADA. That was all they had.

THE COURT: So if your floor plan through your
safety director called for 12 tables and 26 chairs, and you
guys snuck in two or three more, would that be in clear --
through the safety director -- would that be evidence?

MR. YOUNG: Would it be evidence?

THE COURT: Would that go -- yeah. Could that be
evidence --

MR. YOUNG: It could be.

THE COURT: -- that the trier of fact would've look
at, and said, okay, well, this company set up through its own
safety director what they considered a valid safety plan for
ingress and egress going through this area, noting we would
have handicapped individuals. I mean, it's why your safety
directors go through it. And then after he approved it,
someone at the deli or the Luxor said, look, we've got a ton

of people wanting service at the deli, want to go in there, we
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need to throw a couple more tables in there.

Okay. So if that had occurred -- because they didn't
have the floor plan. They didn't know what the original
design was -- and those facts had occurred, that would be
valid evidence at least the trier of fact could look at, and
say, look, the company didn't even follow their own plan.

MR. YOUNG: Exactly.

THE COURT: Okay.

MR. YOUNG: Had that occurred --

THE COURT: So it wasn't until that 30B -- isn't
until that, quote, "floor plan" gets disseminated that we can
say that they didn't do it? You're saying, we'll take a look
at the video, they could look at the pictures, but if the
safety plan was totally different than what was represented in
the pictures, isn't that evidence that they could've presented
to the trier of fact, and said, look, they don't even follow
their own safety plans?

MR. YOUNG: Sure. In theory. But it didn't happen
here.

THE COURT: Right.

MR. YOUNG: And --

THE COURT: But didn't they need to discover that?

MR. YOUNG: Well, sure. And then so why didn't they

notice the depositions? Why didn't they then call me, and
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say, "You know what? I want to consider your offer, but I
need that deposition first. Let's take a look at that."
Nothing. Radio silence until December. And in addition, Your
Honor, and the reason why during trial that I was trying to
get a live -- excuse me -- a live witness here in place of
Lindsay Stoll, is because they were taking her testimony out
of context in that deposition.

But when they finally pieced it together, it still didn't
make sense, and I didn't want to fight it. But they were
taking her testimony out of context, that that particular pink
plan, if you remember, that pink background, that was the
final plan, and those were exactly where all the tables were.
That was completely out of context, and it was not the
questions that were being posed to her, and it was not the
answers that she was providing. So that's the reason why I
was trying to get a live person here, to clarify that issue.
But it just didn't make sense the way they were playing it
anyway, so it didn't -- I didn't want to muddle up the waters.

But given the fact is, if they were going to try to prove
that claim, why didn't they bring that forward? Why didn't
they put that in their interrogatory responses? Why didn't
they just respond to me and look right, and say, "This is what
I want to do. I need this information before I can consider

you offer"? I send those letters all the time. "I can't
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consider your offer of judgment until I get this information."
Not -- nothing. Nothing was done.

And how -- a person to monitor the deli? A person to
monitor the deli and a screening policy to rent the scooter.
Well, screening policy to rent the scooter, that was Desert
Medical's issue. That was Desert Medical, and that deals with
a whole other thing. As for the deli itself, even the 30B(6)
witnesses didn't develop any type of evidence to support their
theory that there was a dangerous condition. And so if we
come all back to what we're really here about, we're here
about whether this re- -- this offer was reasonable in time as
well as in amount.

At the time that I made the offer, I included a letter as
well after I had phone calls with the Plaintiff's attorney
explaining our position, explaining why we believe that their
allegations are wrong. We even told them, talk to Mr.
Sawamoto's counsel who told us this stuff. Because we hadn't
taken Plaintiff's deposition yet at that time. And I agree,
we hadn't taken Plaintiff's deposition, but they should've
talked to their own client. Their own client --

THE COURT: That's what my problem is, Counsel, is
you sit here and talk about developing of evidence, you don't
even know what the Plaintiff was going to say and you shoot

over a $1,000 OJ. So if your own logic is, we did it based
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upon the facts, the primary fact finder or the primary fact

witness on the Plaintiff's side would've been the Plaintiff.

MR. YOUNG: Exactly.

THE COURT: So you didn't have those facts. You
didn't even know what she was going to say when you made an
offer judgment of $1,000.

MR. YOUNG: Well, I didn't have her deposition

testimony, but I did have her responses to interrogatories.

had the other statements in her medical records. I also had

THE COURT: So you didn't need to take her

deposition?

MR. YOUNG: Well, no. I didn't say that. I didn't

-- actually, I didn't notice it, but I went there. But --
THE COURT: And you asked questions.
MR. YOUNG: Yeah.
THE COURT: I saw it.
MR. YOUNG: Yeah. And I mean, but --
THE COURT: So it was important to get her
information.

MR. YOUNG: Well --

THE COURT: You had something you wanted. You had

little holes you wanted to fill in.

MR. YOUNG: Exactly. And if you remember, Your

I
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Honor -- excuse me -- I'm choking here. The Plaintiff has a
hard time remembering this stuff. That was -- with
remembering --

THE COURT: Okay.

MR. YOUNG: -- was testified to or represented at
trial. And so at the time of her deposition that was also an
issue. So that's how come in my letter I specifically said,
"This is what Mr. Sawamoto's counsel is representing to us
that he is going to testify to. Ask him. Confirm that.
Let's find these facts out." And then we went and took the
depositions because they wouldn't confirm that stuff, or
didn't want to acknowledge that stuff. And then we had to
incur more fees and costs going to Alabama, and then we had to
go to Florida as well to take these depositions.

Then after -- even after we had those sworn testimony,
still nothing. That's how come I believe it was maintained
and unreasonable, Your Honor.

THE COURT: Okay. This is what I'm going to do,
Counsel. 1In regards to the offer of judgments, when I get
numbers like this -- and I understand, because it's always
this turmoil. You know, you say you have $420,000 in medical
bills, so $1,000 isn't reasonable. But 420,000 in medical
bills, $200,000 might not be reasonable, $300,000 might not be

reasonable. All the years of my practice, both on the
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plaintiff and defense side, we looked at these $1,000 offers
of judgment from the plaintiff's side as just ludicrous.
There's no way we could settle it. We got more than that in
just our initial costs.

But once all the facts were generated and all the parties
knew exactly what the positions were going to be, that's when
I consider what should've been done. As a result therein, I'm
going to allow the fees that were incurred in December. My
total is $69,688. Counsel for the Defendant, go ahead and
prepare the order. You got that number?

MR. YOUNG: 69,6887

THE COURT: Yes, sir.

MR. YOUNG: And, Your Honor, I actually didn't get
the numbers on the --

THE COURT: Okay.

MR. YOUNG: -- costs.

THE COURT: The costs were $22,097.28, excluding the
experts. The total for experts, I broke it down five, five,
and 7.5, for a total of 17,500.

MR. YOUNG: Okay.

THE COURT: Total costs, then, would be $39,597.28.
Go ahead and prepare the order, Counsel.

MR. YOUNG: Thank you, Your Honor.

THE COURT: Thank you.
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MR. PFAU: Thank you, Your Honor.
MR. MOSS: Thank you.

[HEARING CONCLUDED AT 10:04 A.M.]
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the above-entitled case.

Kennedy Court Reporters, Inc.
800.231.2682

32

578



Electronically Filed
3/18/2019 2:14 PM
Steven D. Grierson

CLERK OF THE COU

LCHAEN 5, YOUNG, ES().
MNewvada Bar Ne. 7567

THOMAS W, MARONLY, E5().
Nevada Bar Mo, 13913
LINCOLN, GUSTAFSON & CIERCOS, LLP
ATTORNEYS AF LW

3960 Howard Hupiies Parkway
Suue 200

Las Vepas. hevada 80169
Telephone: {702 257-1997
Facsumile: {702y 25737403
o ee-leeiawol e corm
tnaroney lpelan ellice.com

Adtarnevs Tor Defondant. RAMPARTS. INC.
dba LUIXOR HOTEL & CASING

DISTRICT COURT

CLARK COUNTY,NEYADA

YVIVIA HARRISON, g individual. | CASE NOG A-T6-T323d2-C
ODEPT. NG X XIX
Plaintilf.

ORDER GRANTING DEFENDANT
W, RAMPARTS, INC, d/b/a LUNOR HOTEL &
CASING'S MOTION FOR ATFORNEY'S
FEES AND COSTS

RAMPARTS, INC. d/bfa LUXOR HOTEL &
CASINO, a Nevada Domestic Corporation;
DESERT MEDICAL EQUIPMENT, g Nevads
Darestic Corporation. DOES T through XXX,
inclusive, and ROE BUSIN]ESS ENTITIES 1
throuoly XXX, inclusive,

Dictendants.

Defendant RAMPARTS. INC, d/bia LUNOR HOTEL & CASING's Motion Tor Atlomey’s
Fees and Costs and Memorandum of Costs and Disbursements coming on for bearing on February 27,
2019; the Honorable 1Yavid M. Jones presiding with appearances by Loren 8. Y oung. Eag. appearing

on hehalf of Detendant. RAMPARTS, INC. dibia LUNOR HOTEL & CASING: Howd B, Moss. Fsg.

1.

Case Number: A-16-732342-C

579



2l

of Moss Berg Injury Lawyers and Marthew Prau. Lsg, of Parry & Plawappearing em behall of Plaintiit.
VIVIA TIARRISON: the Court. having reviewed the papers and pleadings on file herein. having heard
the argumenis of connsel. and good cauvse appearing therefore, the Court heveby finds and enters the :
fallowing:

FINDINGS OF FACT

Iriab in this matter stareed on December 190, 2008 and concluded on December 200, 2018 with
the Jury relumning a Belense Verdict against Plaintift and in Luxor's favor, Thues, Loxer is (he
prevaliing party pursiant o NRS §18.000 ¢t seq.

Fudgment was entered on the lary Verdict on Januaey 1602019, As the prevailing party, Luxnr
maved lor reeovery of costs pursuant w NRS §18.020 and NRS $18.005 by 1iling a memoranduwm of
costs and disburserents on Januacy T7. 2009 PlaintilF did not file a motion to re-lax the costs.

Luxor also [led a motion for recovery ol anormey’s fees and costs on Janoary 17, 2019
pursuant to NRS §18.010, NRES §18.020 NRS $18.003, NRS 7,083, and NRCP 68, Plaintifl iiled an
Opposilion to the Maotian for attormey s fees and costs on February 4. 2019 opposing the award of fees
and enly disputing costs of the experts, Luxor filed o Reply briel an Febroary 20, 2019,

CONCLUSIONS OF LAW

As the prevailing party. Lusor is entitled to award of costs pursuant o WRS $18.005 and NRS
S18.020. Pursuant to NRS §18. 110 a memorandum of costs must be filed within 5 days afler the entry
of order or judgment. NRS $18.110(4) provides, ~Within 3 days afler service of a copy of the
memuorandum. the adverse party may move the cowt, upon 2 davs notice. to retax and sertle the costs.
notice of which metion shall be filed and served o the prevailing party claiming costs, Upon the
hearing of the motion the courl or judye shall setile the costs.™ See Nev, Rev, Stat. Ann. § 18.1 10(4).

Under NRS 18,0053 1 an expert witness who does not 1estifv may recover costs cgual to or
under 1560, and consistent with Afroary. "[w]hen a district court awards expert fees 1 excess of
1300 per expert. it must state the hasis for its decision.” Pubfic Engpravees” Rer Sys. v, Criter, 303
P.3d 673,081, 133 Nev. Adv. Rep, 18 tApril 27, 201 7).

Any award of expert witness fees in excess of $1.500 per expert under NRS 18 005(5) must be
supparted by an express. careful, and prelerably writien explanation ol the cowrt's analysis ol factars
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pertinent 10 determining the reasonableness of the requested fees and whether "the circumstances

surrounding the expert's testimony were of such necessity as Lo require the larper fee Frazier v i
fwafe, 337 P2 363 377578 131 Nev, Adv. Rep. 64 {Ney . 2013) ;

In evaluating requests for such awards. distrivl cowrts sheuld consider the importance of the
experls testemony o the party™s case: the desres 1o which the expert's opinien aided the trier of tact in
deciding ihe cuse: whether the expert's reports or lestimony were repetitive of other expert witnesses:
the extent and nature of the work pertormed by the expert; whether the expert had to conduct
tndependent investipations or testing: the amount of time 1he expert spent in court, preparing o report,
and peeparing for teial; the expert’s area of expertise: the expert’s education and training; the fee
actually charged o the party who retained the expert; Lhe fees traditonally charged by the expert on
related matters: comparable experts' [ees charped o shmilar cases: and, if an exjppert is relained from
outside the area where the trial is held. the fees wul costs that would bave been inewrred Lo hire a
comparable expert where the trial was held, i

From review o the Memorandum. Motion. and related briets, the Court {inds the uncontested
cogts ineurred by [uxor were rensonable and necessary puvsuant © WRS §T8.005 and WRS §18.020,
Costs muwst be allowed of course o the prevailiog party asainst an sdverse party again whon judgment
is rendered when money damages of S2.500 ot greater 1s sought. FHlere, Tlaintiff sought recovery of
damages 1n excesy of $2.500, Thus. the Court finds that Luxor is entitled w an award of reasonable
and necessary costs weurred that were uncontested wialing $22,007.28,

From review of the Memorandum, Motion. and related briels. and the factors identificd in
Fracier v Drakes the Cowt 1inds the contested costs incwired By Luxor for ihe three experts were
reasonable and necessary pursuant 0 NRS §18.005 and NRS $18.020h however. the Courl hereby
exereises itsT diseretion and reduces the reeoverable cxpert costs W the {following amounts o be
awarded to Luxor as {ollows: Dr, ClilTord Segil = $5.000.00: Michelle Rebbins = $7.500.00: Aubrey
Corwin = $5.000.00. Thus, the Court finds that Luxor is entitled to an award of reasonable and
necessary expert costs inewted thatl were contested tolaling S17.500.00, for 2 total award of cosis (o

Luxor equaling $39,507,28.
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The Mevada Sopreme Court outlined a four factar 1est {or avarding discretionary attormeys’
Tees under NRCP 68 i Beaitie v Do, 00 Nev, 370 388 (1983 The Tour Beartie {aciors inclode:
(13 whether the plamtilf™s claim was broughl in gond faith; (23 whether the defendant’s offer off
judgment was reasonable and in good faith in both its tinung and amouwnt: 13} whether the plaintifTs
decigion o rejecl the offer and procesd to trial was grossly unreasonable or in bad iaith: and (4)
whether the lees sought by the ateror are reasonable and justified inamount, As the prevasling party.
Luxor seeks recovery of altorney s Fees incwrred pursuant 1o NRCP 68, NRS $18.010(2) b} and NRS
T3, Nevada's statute provides thae a prevailing parly may also be awarded allorney s tees it'a claim

Toapply the Beanic factors wthe case al bar. the Cowt finds: €1y Plaintifts comptaint included
many statements of Fact and allegations contrary o their own wilnesses testimony: (2) Luxor's offer
af judgment was made after some discovery was conducted and renewed after additional discovery
was perlormed. und prior o tial: however, deposition of Luxor’s wilnesses were nod conducied until
much latey in discovery: {3) Plaintiff was aware of the substantial defeets in the cuse and still rejected
Luxer™s eiler of judgment: snd {43 1o s requested attomeys® {ees. in the amount of $202.398 .00,
reflect the actual and reasonable attomeys” fees incurred by Lusor from the date of service on the offer
of judpment to the date of entry of the final judgment. Thus. under the Beqrtie factors. this Court finds
anaward of a pertion ol the post-ofier attorneys™ fees s appropriale.

Cn March 23, 207, Luxor served an offer of judpment 1o Plaintiit for $1.000.00 pursuant o
NRCP 68, Pursuani 10 the rule. if an oflvree rejects an offer and fails 1o obtain a more favorable
Judpment. the Court may order the offeree 1o pay reasonable attorney s fees incurred rom the date of
the service of the olfer. As Plaintifl did 2ot prove a cloim or damages against Luxor, leading to a
defense verdict., this Court finds the offer served by Luxor was reasonable and Plaiot T did not obtain
a more lavorable judament than the offer.  Thus. the Court finds thal Luxor is entitled 1o a partial
award of attorney’s fees incurred during the month of Tecember only,

(n considening an award of atlomey’s fees, the Court examines: (1 the gualitivs of the

advocate: (2] the character of the work to be done: ¢3) the work actually pertormed; and (<4} the result.
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ABrippzetl v Golden Geare Nae'l Bapk, 85 Wev, 343, 5348, 435 P2d 31 (19690, [ Tour]ly time schedules
arve helpdul in establishing the value of counse] serviees.”™ 14,

Afier analyzing a request attorney™s fees. this Court finds Luxor's Counsel. Loren 5. Young.
Esg. and Thomas W, Maroney. [sg. are guadified. competent. and experienced altorneys and are
respected and gualilied attormeys. The characler of the work volved legal issues. medical complaints
and damages. as well as orzl anguments that required a competent and skilled wnd attorney. The work
aclually performed by Luxor™s Counse] was significant in time and effort. preparing the motion work.
wrial preparation. and atlendance at the tvo week trial. Fhe resull obiain by way of a defense verdict
was a success in Luxor's faver, Thus. this Cour Ginds that Luxor's motion fully addressed and
salished the Mactors enumerated in Branzefl namely. the advocate’s professional qualities, the nature
of the litigation, the work performed, and the result, Breszedl. 85 New, 3430 349, 433 B2d 31, 33
[ E9GH,

The Court finds that Luxor is enditled to recover attorney”™s fees pursuant to the Sranzeff Tactors,
however. the Courl exercises s diseretion (o reduce te amount of fees based on the forooing {acts
and findings. The Court reviewed Luxor’s atterneys” invoices and affidavits and linds that Luxor's
alloeneys” fees are reasonable and utilizes s discretion o award a portion of Luxor's stiomey™s lees
For the menth af Deceniber 2008 that would inelude tial preparation and tnal. Accordingly. Loxor
shall he awarded atiomneys” fees i the toral amowu of $69,688.00,

ORDER AND.JUDGMENT

Based on the foroeing. and for good caose shown, IT TS HEREBY ORDERED that
Defendant Luxer’s Memorandum of Allocated Costs and Disbursemenis and Motion and Application
for Costs is herely GRANTED in the amouwni of Thirty Nine Thousand Five Hundred and Ninety
Seven Dollars and Twenty-Fight Cents {(939,597.18),

Based on the forgoing. and Tor good cause shown, 1T 1S HEREBY FURTHER ORDERED
that Defendant, Luxor's Motion ael Application for Atloeney”’s Fees is hereby GRANTED pursuant
1o NRCP 6% trom the dute of the offer of judgment tetaling Sisty Nine Thousand Six iiundred and

Eiphity Eight Dollars and No Cems {569,688.00).
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Based on the foreaing, 'l S HERERY FURTHER ORDERED that total final judpment is
entered apainst PlantiiE VIVIA 1TARRISON. in favor ol Delendanl. RAMPARTS. INC. dib/y
LUXOR HOTEL & CASING. wtaling {ne Hundred and Nine Thoosand Two Hundeed and Eiphy
Five Dollars aml Twenty-Eioht cents {SH9,285.28).

Based on the forgoine. 1T ES HEREBY FURTHER ORDERED that 1his total tinal judgzmen
must First be oftser from other seltlement funds received by Plaintft and Plaintiff s allorney as part of
the irial judgment before any distrrhution and this tal fimal judgment in lavor ol Tuxor takes prionity

over any other lien. including an attorney™s lion, Joha J AMudfe. L v Noeth Los Fegas Cab O 100

Mew, 604, 666, T P.2d 354% 560 [ILJ‘\JUJ

DATLD this | “yday otb)/ g 2019,
| R

- _.-_.,-';DI‘S'{E{]CT COURTIJL’J’DGV

T

-

Respectlilly Submilted b
LINCOLN, GUSTAFSON & CERCOS, LLP

.I-. '!

GRENS, )ﬁ,O\ ER0).

Nevad: Bar Mo

JO60 Eloward Hu_s:hl,q Phwy. Suite 200
Las Vepas. NV 89169

Attorneys for Defendant, RAMPARTS. TNC.
d/bia LUXOR HOTLEL & CASING

Approved as o form and content by

PARRY & PFAU MOSS BERG INJURY LAWYERS
Relused 1o Siun Relused o 8ion
MATTHEW G, PFAU, ESQ. BOYD B. MOSS, ESQ).
Nevada Bar No. 11439 Nevada Bar No. 8856
B30 Seven Hills Drive, Suije 2110 A1 Meadows Lane, Suite 110
Henderson, NV 83032 Las Vepas. NV BG|D7
Atomeys for Plaintiff. VIVIA [TARRISON Attomeys for Plaintilt. VIVIA HARRISON
= Do e e eies ezl phles T T 0l mle L b
6
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Electronically Filed

3/18/2019 3:17 PM

Steven D. Grierson

CLERK OF THE COU
NEQW) (ﬁ'—w’_ﬁ ,ﬂu«
LOREN 8, YOUNG, ES().

Nevada Bar No. 7567

THONMAS W, MARONFY, ES(.
Nevada Bar No, 13913

LINCOLN, GUSTAFSON & CER(OS, LLP
ATTORNEYS AT L AW

A960 Howard Hughes Parkway. Suite 200
l.as Vepas, Nevada 89169

Telephone:  (702) 257-1997

Facsimile; (702} 257-2203
bvoungfloelawoffice.com
Imaronevieclec|owotfive com

Attarneys for Defendant, RAMPARTS. INC,
d/bfa LUXOR HOTEL. & CASING

DISTRICT COURT
CLARK COUNTY, NEVADA

VIVIA TTARRISON. an individual, CASE NO.: A-16-732342-C
DEPT N0 XXX
Plaintift,
¥V, NOTICE OF ENTRY OF QRDER

RAMPARTS, [NC. d/bfa LUXOR HOTEL &
CASING, a Nevada Domestic Corporation:
DESLERT MECHANICAL EQUIPMENT, a
Nevada Domestic Corporation. DOES | throngh
XXX, inclusive, und ROFE BUSINESS
ENTITIES 1 through XXX, inclusive,

Defendants.

DESERT MLEDICAT EQUIPMENT, a Nevada
Domestic Corporation.

Third-Farty Plainiift,
V.

STAN SAWAMOTOQ, an individual,

Third Party Defendant,

Case Number: A-16-732342-C
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TC:  ALLINTERESTLD PARTIES AND THEIR COUNSEL OF RECORD:
YOU AND EACUH OF YOU will please take notice that an Order was entered an the 18" day
of March, 2019; a truc and correct copy is attached hereto,

DATED this 18™ day of March. 2019,

s feelarpeer eadn dile ot

el bl

THURT Y e

(| ETER RT

LINCOLN, GUSTAFSON & CERCOS, LLP

o T e

£ P T /
LOREN S, YOUNCG, ESQ. p
MNevada Bar No. 7567
THOMAS W, MARONEY FSD
Nevady Bar No, 139173
3960 Howard Hughes Parkway. Suite 200
Las Vepas. KV 89149
Atrorneys for Defendant, RAMPARTS. INC.
dibfa LUXOR HOTEL & CASING
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LOREN 8. YOUNG, ESQ.
Nevada Bar WNo. 7567

THOMAS W. MARONEY, ESQ.
Nevada Rar No. 13913
LINCOLN, GUSTAFSON & CERCOS, LLP
ATTORNEYS AT L4

3960 Howard Hughes Parkway
Suite 200

Las Vegas, Nevada 9169
Telephone:  {702)257-1997
Facsimile: {702y 257-2203
Ivoungfitloclawolfec.com
imaroncyislaclawoffice com

Annmeys for Defendant, RAMPARTS. INC.
d/bfa LUXOR HOTEL & CASIND

Electronically Filed
iMe/2019 2:14 PM
Steven D. Grigrson

CLERY QF THE cOU
%«—JA' ’
1

DISTRICT COURT

CLARK COUNTY, NEVADA

VIVIA HARRISON. an individual,
Plaintiit,

RAMPARTS, INC. d/b/a LUXOR HOTEL &
CASINO, a Nevada Domestic Corporation:
BESLERT MEDICAL EQUIPMENT. a Nevada
Domestic Corporatian, DOES T through XXX,
inciusive, and ROE BUSINESS ENTITIES T
through XXX, inclusive,

Defendanis,

CASENO.: A-16-732342-C
DEPT. KO XXX

ORDER GRANTING DEFENDANT
RAMPARTS, INC. d/b/a LUXOR HOTEL &
CASINO’S MOTION FOR ATTORNEY'S
FEES AND COSTS

Defendant RAMPARTS, INC. dbia LUXOR HOTEL & CASING's Motion for Attorney’s

Fees and Costs and Memaorandum of Costs and Disbursements coming on for hearing on February 27,

2019; the Honorable David M. Jones presiding with appearances by Luren S, Young, Esg. appearing

ot behalf of Defendant. RAMPARTS. INC. dfbva LUXOR [HOTEL & CASING: Bovd B, Moss, Fsq.

-l-
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of Moss Berg Injury Lawyers and Matthew Pfau, [sq. of Parvy & Plau appearing on behaif of Plaintiff,
VIVIA HARRISON: the Court. having reviewed the papers and pleadings on file herein. having heard
the arguments of counsel, and good cause appearing therelore, the Court hereby finds and enters the
{olloweng:

FINDINGS OF FACT

Trial in this matter started on December 10, 2018 and concluded on December 20, 2018 with
the Jury returning a Dcfense Verdiet against Plaintiff and in Luxer’s favor. Thus. Lusor is the
prevailing party pursuant to NRS §18.000 et seq,

Judgment was entered on the Jury Verdict on January 16, 2019, As the prevailing party, Luxor
moved for recovery of costs purseant to NRS §18.020 and NRS J18.005 by filing a memorandum of
casts and disbursements on Janvary 17, 2019, Plaintiff did not file 4 motion to re-tax the Costs,

Luxor alse filed o motion for recovery of attorney’s fees and costs on January 17, 2019
pursuant to NRS §18.010, NRS §18.020. NRS §18.005. NRS 7.085, and NRCT 68, Plaintiff filed an
Opposition to the Motion for attomey s fees and costs on February 4, 2019 oppesing the award of fecs
and only disputing cests of the cxperts. Luxor tiled a Reply briefon February 20, 2015,

CONCLUSIONS OF LAWY

As the prevailing party, Luxor is entitled 1o award of costs pursuant to NRS §18.005 and NRS
§18.020. Pursuant i NRS §18.110. a memorandum ol costs must be filed within 5 days after the entry
of order or judgment. NRS §18.110(4) provides, “Within 3 days alter service of a copy of the
memaorandum, the adverse party may move the court. upon 2 days' notice, to retax and scttle the costs,
notice of which motion shall be filed and served an the prevailing party elaiming costs, Upon the
hearing of the motion the court or judpe shall settle the costs.” See Nev, Rev, Star, Ann, § 18,1104,

Under NRS 18.005(5). an cxpert witness who does not testify may recover costs equal Lo or
under $1.500. and consistent with Khoury, “twlhen a district court awards expent fees in excess of
31.500 per expert, it must state the basis [or its decision.” Prebic Loplovees” Rer 3y v Gitter, 393
P.3d 673,681, 133 Nev. Adv. Rep. 18 {April 77, 201 7).

Any award of expert witness lees in excess of §1.500 per expert under NRS 18.005(5) must be
supported by un express. careful. and preferabl v writlen explanation of the court's analysis of fuctors

3
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pertinent to determining the reasonableness of the vequested fees and wihether "the circumstances
surrounding the expert's lestimony were of such necessity as to require the larger {ee." Frazier v.
frake, 357 P.3d 303, 377-378, 131 Nev, Adv. Rep. 64 (Nev. 2013).

In evaluating requests lor such awards, district courts should consider the importance of the
expert's testimony W the party's easc: the degree 1o which the expert's opinion aided the trier of fact in
deciding the case: whether the expert's reports or testimony were repetitive of other expert witnesses:
the extent and nature of the work performed by the cxpert; whether the expert had to conduet
independent investigations or lesting; the amount of tiime the expert spent in court, preparing a report,
and preparing for trial: the expert's area of expurtise: the expert’s education and wraining; the fee
actually charged to the party who retained the expert; the fces traditionally charged by the CXperL On
related matters: compurable experts' fees charged in similar cases: and, i an expert s retained from
outside the area where the trial s held, the tees and costs that would have been incurred o hire &
comparable expert where the 1rial was held, §d,

From review of the Memorandum, Motion, and related briefs, the Court finds the uncontested
costs incurred by Luxor were reasonable and necessary pursuant to NRES $18.005 and NRS §18.020.
Costs must be altowed of course 10 the prevailing parly against an adverse party again wham Judgment
is rendered when money damages of $2.500 or greater is sought. Here. Plaintiff sought recovery of
damages in excess of $2.300. Thus, the Court finds that Luxor is entitled to an award of reasonable
and necessary cosls ingurred 1hat were uncontested tedaling $22,097 28

Fram review of the Memorandum., Molon, and related briefs, and the actors identified in
Frazier v. Dreke, the Court finds the contusted costs incurred by Luxor for the three cxperts were
reasonable and necessary pursuant 1o NRS §18.005 and NRS §18.020, however. the Cout herehy
exercises 187 discretion and reduces ihe recoverable expert costs to the following amous (0 be
awarded 1o Luxar as follows: Dr. Clifford Segil = $5,000.00: Michelle Robbins = $7.500.00: Aubrey
Corwin = 83.000.08.  Thus. the Cowt finds that Luxor is entitted to an award of reasonahle and
necessary expert costs incurred that were contested totaling $17,5300.00, for a tola! award of costs to

Luxor equaling §39,597.28.

3.
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The Nevada Supreme Court outlined a four factor test for awarding discretionary attorneys’
fees under NRCP 68 1n Beaitie v, Thomas. 99 Nev, 579, 588 (1983). The four Beatsic factors include:
{1) whether the plaintilf’s claim was brought in good faith; (2) whether the defendant’s ofTer of
fndgment was reasonable and in good faith in both its timing and amount; (3) whether the plaintiiTs
decision 10 reject the offer and proceed to trial was grossly unreasonable or in bad faith; and {4)
whetlier the fees sought by the offeror are reasonable and justified in amount. As the prevailing parly,
Luxor secks recovery of aitorney’s lees incurred prsuant to NRCP 68, WRS 18,0102t h). and NRS
7083 Nevada's statute provides that a prevailing party may also be awarded attorney s fees ifa claim
18 brought or maintained without reasonable pround, 1d.

Toapply the Seatsie factors to the case at bar, the Court finds: (1) Plaintiff"s complaint included
many statements of fact and ailegations contrary 1o their own witnesses testimony; (2) Luxor's offer
of judgment was made alier some discovery was econducted und renewed after additional discovery
was performed. and prior to trial; however. deposition of Luxor's witnesses were not canducted untj)
much later in discovery: {3} Plaintiff was aware of the substantia] defects in the case and stifl rejected
Luxor’s offer of judgment; and {4) Luxor’s requested altorneys’ fees, in the amount of §202,398.00,
reflect the actual and reasonable atomeys’ fees incurred by Liexor from the date of service on the offer
of judgment to the date of entry of the final judgment. Thus, under the Beattfe factors, this Court finds
an award of'u portion of the post-ofter attorneys™ fees is appropriate.

Cn March 23, 2017, Luxor served an offer of judgment to Plaintifl for $1.000.00 pursuant to
NRCF 68, Pursuant to the rule, if' an offerce rejects an offer and fails to pbtain a more (uvorable
Judgment, the Court may order the allerce to pay reasunable attoruey’s fees incurred from the date of
the service of the offer. As Plaintiff did not prove a claim o damages apainst Luxor, leading to a
defense verdict, this Court finds the offer scrved by Luxor was reasonable and Plaintiff did not obtain
a more favorable judgment than the olfer. Thug, the Courl [inds that Luxer is entitled to partial
award ol attorney s fees incumed during the month of December only.

In considering #n award of attorney’s fees, the Court examines: (13 the qualities of the

advocate; (2) the character of the work to be done: (3 the work actually performed: and {4} the result,

ean
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Brunzell v, Golden Gate Nai 'l Bank, 85 Nev. 345, 349, 455 P.2d 31 {1969). “Hourly time schedules
are helpful tn establishing the value of counsel services.™ Id.

After analyzing a request attorney’s fees, this Court finds Luxot’s Counsel, Loren 8. Young,
Esq. and Thomas W, Matoney, Esq. are qualified. competent, and experienced attorneys and are
respected and qualified attorneys. The character of the work involved legal issues, medical complaints
and damages, as well as oral srguments that required a competent and skilied trial attorney, The work
actually performed by Luxor's Counsel was signiticant in time and effort. preparing the motion work,
trial preparation, and attendance at the two week (rial. The result obtain by way of a defense verdict
wias @ success in Luxot’s favor. Thus, this Courl finds that Luxor's motion fully addressed and
satistied the factors enumerated in Branzedl, namely, the udvocate’s professional gualities. the nature
of the litigation. the work performed, and the result. Srinzell. 85 Nev. 343, 349, 455 P2d 31, 33
(1966).

The Court finds that Luxor is entitled to recover altomev's fees pursuant to the Brusized! lactors,
however, the Court exercises its discretion to reduce the amount of fees based on the fergoing facts
and findings. 'The Courl reviewed Luxor's attorneys™ invoices and affidavits and finds that Luxor's
attorneys’ fees are reasonable and utilizes its diseretion to award a portion of Luxor’s alturney’s fees
for the month of Necember 2018 that would include trisl preparation and trial, Accordingly. Luxer
shalt be awarded attorneys’ (ees in the total amount of 569,688.00.

ORDER AND JUDGMENT

Based on Lhe forgoing, and Jur good cause shown, IT IS HEREBY ORDERED that
Defendant Luxor’s Memorandum of Allocated Costs and Disbursemenis and Motion and Application
for Costs is hereby GRANTED in the amount of Thirty Nine Thousand Five Hundred and Ninety
Scven Dollars and Twenty-Eight Cents ($39,397.28),

Based on the forgoing, and for good cause shown, IT IS HERERY FURTHER ORDERED
that Defendant. Luxor’s Motion and Application for Attormey’s Fees is herehy GRANTED pursuani
o NRCP 68 trom the date of' the offer of judgment (otaling Sixty Nine Thousand Six Hundred and

Eighty Eight Dollars and No Cents (569,688.00).
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Based on the forgeing. IT 18 HEREBY FURTHER ORDERED that total final judgment is
entered against Plaintiff. VIV1A HARRISON, in favor of Defendant, RAMPARTS, INC. dibia
LUXOR HOTEL & CASINO, totaiing One Hundred and Nine Thousand Two Hundred and Fighty

Five Dollars and Twenty-Eight cents (5109,285,28).

Based on the forgoing, I'l' 1S HEREBY FURTHER ORDERED that this total final judgment
must {irst be offset from other settlement funds received by Plaintiff and Plaintifi’s attorney as part ol
the trial judgment before any distribution and this total final judgment in favor of Luxor takes priority

over any other lien, including an attormey’s len. John J. Muije, Lid v. North Las Fegas Cab Co.. 106

Nev. (004, (666, 799 P "*d 259, 300{1990.

day Gf;)/

DATED this |

e

s _7—1}&;1 RICT i CO[JR/JHDGI:

Respectiully Submitted by:
LINCOLN, GUSTAFSON & CERCOS, LLD

MNevada Bar
3961 Howard [lughes Pkwy, Sueite 200

[L.as Vegas, NV 89160

Attorneys tor Defendant. RAMPARTS, TNC.
dia LUXOR [IOTFL & CASTNG

Approved as to forin and content by:

PARRY & PFAL

Refused 10 Sign
MATTHEW ;. PFAU, ESQ).
Mevada Bar Mo, 11439
8RO Seven Hills Drive, Suile 210
Henderson, NV 890372
Attameys for Plaintiff, Vivia HARRISON

voba A Covor o et deallepddue SOMWEDT wede ks hean i

(T

MOSS BERG INJURY LAWYLERS

Refused 1o Sipn

BOYD B. MOSS, ES().

Nevada Bar No. 8856

2101 Meadows Lane. Suite 110

Las Vegas, NV 89107

Attorneys [or Plaimtitt, VIVIa HARRISON
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Vivig Harrison v. Ramparts, Ine. dba Luxor Hotel & Casing, ct al.
Cliark County Case No. A-16-732342-C

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18" day of March. 2019, 1 served a copy of the attached
NOTICE OF ENTRY OF ORDFER via clectronic service 1o all parties on the Odyssey E-Service

Master List.

i

vt f PR R | 3 ..

/_ G L F ’.‘Z et iy
Barbara J. Pederson, an gmployee

ol the law offices of

Lincoln, Gustafson & Cercos. LLP

PR v Daean P ANLA S by

593




& PFAU

PARRY

O OV 00 N o U b~ WN -

N N N N N N N NN s o
o N o ul A WN -, O O 00N OOk~ WN -

Electronically Filed
3/28/2019 3:21 PM
Steven D. Grierson

CLERK OF THE COU,
nch Bt Fcom
Matthew G. Pfau, Esq. '

Nevada Bar No.: 11439
PARRY & PFAU
880 Seven Hills Drive, Suite 210
Henderson, Nevada 89052
702 879 9555 TEL
702 879 9556 FAX
matt@p2lawyers.com
Attorneys for Plaintiff,

Vivia Harrison

DISTRICT COURT
CLARK COUNTY, NEVADA
** %
Vivia Harrison, an individual Case No.: A-16-732342-C
Dept. No.: XXIX
Plaintiff, HEARING REQUESTED
VS.

Ramparts, Inc., dba Luxor Hotel & | Motion to Reconsider the Court’s
Casino, a Nevada Domestic | Order Granting Luxor an Attorney
Corporation; Desert Medical | Lien Offset

Equipment, a Nevada Domestic

Corporation; Does I-X; Roe Corporations

I-X,

Defendants.
Notice of Motion
Plaintiffs will bring this Motion for hearing on the day of 2019 in

Department 29 of the Eighth Judicial District Court at the hour of _.m.oras

soon thereafter as counsel may be heard.

Case Number: A-16-732342-C
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I
Statement of Facts

Ms. Harrison’s personal injury lawsuit arises from injured sustained as she was
thrown from a motorized scooter. The motorized scooter tipped over when she was
navigating out of a restaurant owned by Ramparts Inc., dba Luxor Hotel & Casino
(“Luxor”). Ms. Harrison filed suit against Luxor, Desert Medical Equipment (“DME")
and Pride Mobility on February 24, 2016.

Luxor served an Offer of Judgment for $1,000 to plaintiff on March 23, 2017. The
Offer was served before Luxor’s 30(b)6 representatives had been deposed, before
Ms. Harrison had conducted an inspection of the Luxor’s Deli and before Ms.
Harrison had been deposed by the defendants.

On December 20, 2018, a jury returned a verdict in favor of Luxor. Luxor sought
reimbursement for the fees it incurred from March 23, 2017 through present. In
Luxor’s Motion for Fees and Costs filed on January 17, 2019, they did not brief the
attorney lien offset issue that they raised in their Reply.'

A hearing was held on February 27, 2019, where this Court denied Luxor’s request
for fees from the time of the Offer of Judgment stating that it was unreasonable.?
This Court cited the amount of Vivia’s medical bills and the fact that the Offer was
made before substantial discovery had completed as reasons for its decision.? The
Court granted Luxor’s fees for trial prep and for trial in the month of December.* No
oral argument was heard regarding the attorney lien offset issue that Luxor raised in
their Reply.®

On March 5, 2019, Luxor filed a proposed Order that was not agreed upon by the

Ms. Harrison. Luxor and Ms. Harrison's counsel had discussed the proposed

' See Exhibit 1, Luxor’s Motion for Fees and Costs.
2 See Exhibit 2, Harrison v. Rampart 2/27/19 Hearing Transcript.
31d.
41d.
51d.
—2-
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language via email but before a phone conversation could be held, Luxor filed their
proposed Order to the Court.® The primary disputes with Luxor's proposed Order
were 1) that it did not properly reflect the Court’s reasoning behind its ruling that the
Offer was unreasonable and 2) that the Order language giving Luxor an offset from
other settlement funds does not properly apply Nevada law and does not reflect
Luxor’s Order regarding attorney lien offsets.” Ms. Harrison objected to the attorney
offset issue because it was not briefed by Ms. Harrison’s counsel and because it was
not addressed by the Court in its ruling.

On March 11, 2019, Plaintiff filed an alternate proposed Order that reflects this
Court’s reasoning in its ruling and that did not include the additional language
regarding the attorney offset. On March 18, 2019, this Court signed the Luxor’s
proposed Order without entertaining a rebuttal argument from Ms. Harrison so that
the Court could consider all aspects of the attorney lien offset issue as it related to

this case.

1.
Law and Argument
This Court has authority to reconsider its own decision where a party asserts that
a mistake has been made.® Such a motion must be brought within 10 days of service
of notice of the order or judgment,® and where a post-judgment motion for
consideration it is in writing, timely filed, states its grounds with particularity, and
requests a substantive alteration of a judgment, it also tolls the 30-day time limit to

file a notice of appeal.’®

6 See Exhibit 3, Luxor Emails Regarding Proposed Harrison Order.

71d.

8 See N.R.C.P. 60(b)(1); N.R.C.P. 59(e).

9 EDCR 2.24.

9 AA Primo Builders, LLC v. Washington, 126 Nev. 578, 585, 245 P.3d 1190, 1195 (2010); NRAP 4(a)(4)(C).

-3-

MOTION FOR RECONSIDERATION

596



PARRY & PFAU

O W 00 N o U b~ W N -

N N N N N N N NN s
o N o U A WN —, O O 0N O u M WN -

A. The Court’s Order Does Not Properly Reflect the Nevada Supreme Court’s
Position on Attorney’s Liens

Ms. Harrison contends that the Court should have permitted a proper breifing of
the lien offset issue addressed in Luxors Reply and in Luxor’s proposed Order signed
by the Court. Accordingly, Ms. Harrison's attorney’s have briefed herein the issue of
an attorney’s liens priority over other liens according to the Nevada Supreme Court.
Further, Ms. Harrison’s attorney’s, contend that the cases cited by the Luxor to
support the contradiction of the Suprement Court’s ruling are not on point and are

not applicable in this case.

1. Case Law Cited by the Defendant Does Not Support a Ruling that Makes
Private Out of Court Settlements Subject to Offset.

Luxor sites Muije, Ltd. v. North Las Vegas Cab Co. as their primary authority in
support of their claim for attorney lien offset.'” However, Muije is unrelated because
it deals with a jury verdict in favor of the Plaintiff against a single defendant which
did not cover the Offer of Judgment.'? The Muije facts are disctinctly different than
the facts at issue as this case involves monies recieved from a private settiment with
another defendant who is not a party to the award for fees and costs.

In Muije, the Nevada Supreme Court held that an equitable offset took priority
over a perfected attorney lien because the attorney lien attached solely to the net
judgment after the offset was taken.’® In so concluding, this court then observed
that, “[o]nce a net judgment is determined, then the attorney lien is superior to any
later lien asserted against that judgment.”’* The Nevada Supreme Court found that

“equity” requires settlement of the net verdict between the two parties before

" John J. Muije, Ltd. v. North Las Vegas Cab Co., 106 Nev. 664 (1990).
2 d.
3 /d. at 667, 799 P.2d at 561.
4 d.
_4-
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attorneys' liens may attach.’

The Nevada Supreme Court based its holding in Muije on the basis that the court’s
award to the defendant of attorney’s fees and costs was part of the trial judgment
and therefore held that plaintiff's counsel lien was only attached to the net judgment
after the defendant’s attorney’s fees and costs were satisfied.'® However, the issue
in this case is not solely whether an attorney lien attached to a plaintiff's recovery
from a judgment has priority over the defendant’s award of attorney’s fees and costs
in this case as it was in Muije.

In this case, prior to the jury’'s verdict, Ms. Harrison entered into a private
agreement with DME. DME is not seeking an award for fees and costs in this case.
Pursuant to this private agreement, no matter what the jury's verdict was, DME
would be obligated to pay Ms. Harrison according to the terms of a high low
agreement. This was a contract entered into between Ms. Harrison and DME and is
not a part of the net judgment. Luxor was not privy to this contract and therefore
has no claim to any part of this recovery.

Since there were no moneys awarded from the Luxor and therefore there is no
“net judgment” against Luxor that can take priority over an attorney’s lien, Muije does
not apply. Further, since there were multiple defendants and attorney’s fees or costs
were only awarded to Luxor, Mujie cannot be applied. The agreement with DME -
created before the verdict - was also not a part of the net judgment and not
connected to Luxor in any way, further disconnecting this case from Muije’s decision.
Given these facts, Ms. Harrison's attorney’s lien would have priority by perfecting the
lien (as discussed below) and by contract.

Luxor further cites Salaman v. Bolt in their Reply to support their argument for

offset.’” Luxor cites Salaman to argue that an offset arising from an unrelated matter

S d.

6 /d.

7 See Exhibit 4, Defendant’s Reply in Support of Motion for Fees and Costs.
-5-
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should get priority and that an attorney’s lien attaches to the net judgment after all
offsets from that action have been paid. However, they fail to address the facts of
Salaman and how the California Supreme Court arrived at its decision.

In Salaman, the dispute arose between a lessee and lessor.'® The lessee sued the
lessor." The lessor hired counsel to defend him.?° The lessor got a judgment in his
favor and was awarded $8k in attorney’s fees.?! The lessor’s attorney had an attorney
lien on the lessor’s recovery in the amount of $32K.22 Then, in a completely unrelated
matter that the Court does not even go into, the lessee gets a judgment against the
lessor.? In summary now, the lessee owes the lessor money and the lessor owes the
lessee money. This issue before the California Supreme Court in Salaman is whether
the attorney’s lien has priority over the $8K before there is an offset between the two
unrelated judgments.

The Court defined “Equitable Offset” as a means by which a debtor may satisfy in
whole or in part a judgment or claim held against him out of a judgment or claim
which he has subsequently acquired against his judgment creditor.?* The court
found that an equitable offset applied to the facts and circumstances in Salaman,
and that the equitable offset had priority over the attorney lien.?

The facts and the issue before the court in Salaman are entirely different than this
case. The Courtin Salaman based its entire decision on the fact that these two parties
owed each other money pursuant to two judgments and this idea about an

“equitable offset.”?® Here “equitable offset” does not apply. There is no lessee/lessor

'8 Salaman v. Bolt, 74 Cal. App. 3d 907 (1977).
Yd.
20,
2 d.
2 d.

2 d.
24

25

26 |d.
-6-
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relationship between the parties. Unlike Salaman, this is not a situation where
Defendant owes Harrison money and Harrison owes Defendant money that would
require an offset between judgments. The California Supreme Court in Salaman gave
priority to an offset on completely different facts, and on a completely different basis
than what exists in the present case. Therefore, Salaman does not support Luxor’s

argument for an offset.

2. Attorney’s Liens Enjoy a Priorty Over Other Liens When Properly
Noticed

The Nevada Supreme Court determined that attorney liens have precedence over
other liens, and attorney liens are not subject to distribution on a pro rata basis in
the event of a dispute among lienholders.?” In Cetenko v. United California Bank, cited
with approval by the Nevada Supreme Court in Muije, the California Supreme Court
explained the policy rationale for holding an attorney lien superior to that of a
judgment creditor when the funds from the judgment are insufficient to satisfy all
liens:

“[PJersons with meritorious claims might well be deprived of legal representation
because of their inability to pay legal fees or to assure that such fees will be paid out
of the sum recovered in the latest lawsuit. Such a result would be detrimental not
only to prospective litigants, but to their creditors as well.”?

In Golightly & Vannah, PLLC v. TJ Allen, LLC, the Nevada Supreme Court provided
more clarification about how attorneys can secure payment in their cases using the
statutory attorney lien created by Nevada Revised Statutes (“NRS”) 18.015.%% In
Golightly & Vannah, the Nevada Supreme Court clarified that the plaintiff's attorney

must serve written notice, in person or by certified mail, return receipt requested,

27 Michel v. Eighth Jud. Dist. Ct., 117 Nev. 145, 150-151, 17 P.3d 1003, 1007 (2001).
28 Cetenko v. United California Bank, 30 Cal.3d 528, 179 Cal.Rptr. 902, 638 P.2d 1299, 1301 (1982).
2 Golightly & Vannah, PLLC v. T| Allen, LLC, 132 Nev. Adv. Rep. 41 (2016).

-7 -
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upon the plaintiff's client and the defendant claiming the lien and stating the amount
of the lien.3°

Ms. Harrison's attorneys sent notice to all parties on two separate occasions. The
first notice was sent on September 20, 2016.3" The second notice was sent on
January 8, 2019 for the purposes of updating the costs of the case up to that date.*?
Given that these notices conformed with the Golightly decision, Ms. Harrison's
attorneys liens were perfected on September 20, 2016 and then renewed again on
January 8, 2019. Since the attorney’s liens were perfected, they have priority over

other liens.

3. Public Policy Supports Ms. Harrison's Position that Private Settlements
Should Not be Subject to Offset.

In addition to the arguments above, the Court should consider the implications
of a ruling permiting private settlements to be subject to later awards for fees and
costs. If a party settles out of court a year before a verdict with one of two defendants
and the second defendant prevails at trial, any settlement proceeds recieved a year
before would be subject to the second defendant’s potential award for fees and
costs.

If this were the scenario that all plaintiffs faced when deciding whether to settle
with a single defendant before trial, there would be a chilling effect on any settiment
negotiations held in private with separate defendants. If an agreement cannot be
reached with all parties in a case with multiple defendants, a ruling like this would
possibly incentivise plaintiffs to forgo settiment with any one of the parties for fear
that the settiment would be subject to an award for attorney fees and costs. Aruling

like this could therefore chill the impact of the ADR’s Mediation program and all work

30 /g,

31 See Exhibit 5, Notice of Attorney's Lien sent 9/20/16.

32 See Exhibit 6, Notice of Attorney'’s Lien sent 1/8/19.
-8-
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that the settlement judges engage in regularly to aid in settlement.

B. The Lien Offset Issue Raised in Luxor’'s Reply is Not Properly Before the
Court Because There Was no Opportunity for Ms. Harrison to Brief the
Cited Cases and for the Court to Hear the Issue on its Merrits

According to Rule 2.23(c), the judge may consider a Reply to a Motion on its merits
at any time with or without oral argument. In this case, Luxor cited cases and
arguments in their Reply that Ms. Harrison had no opportunity to brief. Therefore,
the new issues brought up in the Reply could not have been heard on its merits since
only one party presented their view of the case history and evidence. Ms. Harrison
hereby makes a briefing of the issues raised in Luxor's Reply for the Court’s full

consideration in this Motion for Reconsideration.

"l
Conclusion
Vivia Harrison's private out of court settlement should not be subject to offset
based on Luxor's award for fees and costs based on the arguments made herein.
The attorney’s lien was properly noticed and Mujie and Salaman do not apply to this
factual scenario. This Court should accordingly reconsider the form and content of

the signed order for Luxor’s fees and costs.

-9-
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/
DATED this 28th day of March 2019. PARRX.-":':& PFAU

/ i {

Matthew G. Pfau, Esq.

Nevada Bar No.: 11439

880 Seven Hills Drive, Suite 210
Henderson, Nevada 89052

702 879 9555 TEL

702 879 9556 FAX

Attorney for Plaintiff,
Vivia Harrison

-10-
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Certificate of Service

| hereby certify that on the 28th day of March 2019, service of the foregoing

Motion to Reconsider the Court’s Order Granting Luxor an Attorney Lien Offset

was made by required electronic service to the following individuals:

Loren S. Young, Esq.

Nevada Bar No.: 007567

LINCOLN, GUSTAFSON & CERCOS
3960 Howard Hughes Parkway

Suite 200

Las Vegas, Nevada 89169

Attorney for Defendant,
Ramparts, Inc. d/b/a Luxor Hotel &
Casino

Boyd B. Moss, Esq.

Nevada Bar No.: 008856

MOSS BERG INJURY LAWYERS
4101 Meadows Ln., #110

Las Vegas, Nevada 89107

Co-Counsel for Plaintiff,
Vivia Harrison

[l

LeAnn Sanders, Esq.

Nevada Bar No.: 000390

Courtney Christopher, Esq.

Nevada Bar No.: 012717

ALVERSON, TAYLOR, & SANDERS
6605 Grand Montecito Pkwy, Suite 200
Las Vegas, Nevada 89149

Attorneys for Defendant,
Desert Medical Equipment

Stacey A. Upson, Esq.

Nevada Bar No.: 004773

LAW OFFICES OF STACEY A.
UPSON

7455 Arroyo Crossing Pkwy., Suite 200
Las Vegas, NV 89113

Attorney for Third-Party Defendant,
Stan Sawamato

A

f -
'fa. A TR r(/ A

An Employee of Parry & Pfau

M-
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LOREN 5. YOUNG, E5(Q).

MNevada Bar Na. 7567

THOMAS W. MARONEY, ESQ.
Nevada Bar No. 13913

LINCOLN, GUSTAFSON & CERCOS, LLP
ATTORNEYS AT LAW

3960 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 39169

Telephome: {702} 257-1907

IFacsimile: {702y 2572203

Ivounuid luchwollice.com

tharoneye leclawatfice.com

Attomeys for Defendant, RAMPARTS, INC.
dfbia LUXOR HOTLEL & CASING

Electronically Filed
1/17/2019 3:06 PM
Steven D. Grierson

CLERE OF THE COUE :

DISTRICT COLRT

CLARK COUNTY, NEVADA

YIVIA HHARRISON, an imdividual,
Plaintift.
W,

RAMPARTS, INC. d4/b/a LUXOR HOTEL &
CASING, a Nevada Bomestic Corporation;
DESERT MEIMCAL LOQUIPMENT, a Nevada
Dompestic Corperation, DOES T through XXX,
inclusive. and ROE BUSINESS ENTITIES |
through XXX, inclusive,

Defendants.

DESERT MEDICATL EQUIPMENT, a Nevada
Dromestic Corporation,

Third-Party Plaintiff,
Y.

STAN SAWAMOTO, an individual,

Tlurd Party Defemdant,

CASE NO.: A-16-732342-C
DEPT. N XXX

DEFENDANT RAMPARTS, INC. d/bfa
LUXOR BOTEL & CASING'S MOTION
FOR ATTORNEY'™S FEES AND COSTS

Hearing Date:
Hearing Time:

Case Number: A-16-732342-C
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COMES NOW, Defendant, RAMPARTS, INC. db/a LUXOR HOTEL & {ASING
{hereinafter referred to as “T.oxer™) by and through its attorneys of record. the law {irm of LINCOLN,
GUSTAFSON & CERCOS, L1P, and herelry submits the following Motion for Arorney™s Fees and
Costs,

This Mation is made and bascd upon the attached Memorandum of Points and Authorites and
supporting docwmentation, the papers and pleadings on file in this action, and any eral argument this
Court may allow al the time of hearing.

DATED this D day of January, 2MH9.

LINCOEN, GUSTAFSON & CERCOS, LLY

—
P /-'/7
LOEREN 5. YOUNG, ES().

MNevada Bar No. 7567

THOMAS W, MARONEY, ES(Q.

MNevada Bar No. 13913

3860 Howard Hughes Parkway, Suite 200
Las Wegas, NV BU16Y

Atlomeys lor Delendant, RAMPARTS, TNC.
dib/a LUXOR HOTEL & CASING

NOTICE O5 MOTION
YOU WILL PEEASE TAKE NOTICE that RAMPARTS, INC. dibia [UXOR HOTFIL &

CASING'S MOTION FOR ATTOENLY 'S FELS AND COSTS will be brought hetore Department

XXX ol the above-entitled Court on the _E_ dayof Feb. L2019 ﬂLg__iooamu.m..-"p.m.

DATED this | 7] day of January, 2019,

LINCOLN, GUSTAVFSON & CERCOS,LLFP

————

.-f"f_'r_r—
L.
LOREN 8. YOURG, £50Q. 7
Newvada Bar No, 7567
THOMAS W, MARONEY, ESQ.
Nevada Bar No. 13913
3260 Howard Hughes Parkway, Suile 200
Las Viegas, NV 29169
Attomeys for Defendant, RAMPARTS, INC.
div'a LUXOR HOTLEL & CASING
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DECLARATION OI' THOMAS W. MARONEY, ESQ. IN S1*PORTE OF
MOTIONTOR ATTORNEY'S FEES AND COSTS

STATE OF NEVADA i
COUNTY OF CLARK 3 >

[, THOMAS W, MARONEY, ES()., declare as foliows:

1. [ am a licensed attorney in good standing w practice law in the State of Nevada and
betore thus Court, [ am an attorney in the law firm of Lincoln, Gustafzon & Cercos, LLP (hereinatter
LG, 3960 Howard Hughes Parkway, Suite 200, Las Vegas, NV 89169, and am trial eounsel
representing Defendant Ramparts, [ne. dbda Luxor Hotel & Cavino (hereinafter ¥ Luxor™) in the instant
matter. [ have personal knowicdge of the matters comained heretn and am competent to restify
regarding the same.

2. LGC was retained w represent Defendant Lusor in the instant mater, Loren 8, Young,

Esqg. and 1 were the primary altomeys from LGE who represented Luxor at (rial in the instant matler. E

3 On Marell 23, 2017, Luxor served an Ofler of Judgmont (*Offer™) an Plaintiff Vivia |
Harrison for $1,006006. A true and corrcet eopy of the Offer is attached herele as Exhibit “A The
Offer expired on Apnl 10, 2017,

&, This wmatter proceedad Lo trnal on December 10, 2018, The jury returned a verdict on
Drecernber 20, 2018, The jury found in favor of Defendanl, Luxor and against Plainoff

A From the time the Offer was served to the date the verdict was reached. 637 davs
clapsed. Luxor incarred $202 398.00 in attomey’s fees defending this matter. True and correct copics
of Redacted Bills and Envoices from LGC for March 23, 2013 through December 20, 2018 will be
produced to the Court in eawera, with copics of same served on counsel Tor all paries, On behalf of
Luxor, we engaged in extensive pretrial motion practice, diligently prepared lor wtial, and appearcd
and defended Luxor at trial, resulting in g defense verdict,

£. The attorney’s foes incurred were reasonable in Hght of the qualities of the advocates,
character of 1he work to be done, work acieally performed, and the results obtained.

T Loren 5. Young has been licensed 10 practice law since 2000 and is licensed to practice

law in Newwda State and Federal Courts, and the U5, Court of Appeals for the Ninth Circuit. Mz

-

-
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Young has litigated hundreds ol complex marlers runging from personal injurs to business litization
since obkaining his license,

8. I have heen hicensed to practice law since 2013 and 1 am liccused to practice law in
Nevada Slate and Federal Courls. Thave participated inand helped litigate numerons complex matters
ranging from persenal injury o construction delect higation since obtaining my license.

U, Mr. Young and [ were assisted by several highly skilled associate atlorneys. paralegals,
secretaries aud assistants, Afl of their work was supervised by either Mr. Young or mysclf.

(. The rates charged i this matter were $200.00 per hour for Partners, $180.00 per hour
for Associates, and S110.00 per hour for paralegals witl 1.GC.

11, lam familiar with rates charged in similar litigation throughout United States., incloding
rates charged in the slate of Nevada, The rates charged by LGC are reasonable based upon the
expericnce of the personnel and nature of the work performed.

12, I have revicwed the bills and redacted involees which will be provided i canrera, In
addition to the $202,398.04) in fees incurred i the defense of this action from the date of the Odfer
through the verdict, Luxoer incurred $53,160.03 in costs, as evideteed by its verified Memorandum of
Costs filed concwrently herewith.

13 The fees and expenscs incurred by Luxor were ressonable and necessary,

14, [ declare the foregeing is truc and correct.

e
17 ]
THOMAS W. MARCNEY. ;50,
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MEMORANDUM OF LEGAL POINTS AND AUTHORITIES

Detendant Rarmparts, Inc. d'béa Luior Hotel & Casino (hereinafier “luxor™) is entitled 1o an
award of reasonable attmmey’s fees and costs, Luxor served a valid Olier of Judgment {Offer™ for
$1,000.00 on Plaintiff, Vivia Hamison (heremnafier “Plaintiff"y on March 23, 2017, Plaintiff rejected
this Offer, and this matter proceeded to trial on December 10, 2018, After nine days of trial spanning
December 10 through December 20, the jury relurmed a verdict in faver of the defense. As Plaintiff;
failed to obtain a bertgr result ar trial than the March 23, 2017, Olfer. Luxor s entitled to an award ol
reascnable attorney's tees and costs, pursuant to NRCP 63 and NRS 18011

From March 23, 2017, when the Ofier was served, and December 20, 2018, 637 days elupsed.
From the tme the Offer expired through the verdiel, Luxor incurred $202,398.00 in atormcey’s lees
and $33,160.03 1o costs Lo htigare the matter and detend the watter at trial, and uitinately prevailing
by obtaining a detense verdict. The fees and costs incurred are more than reasonzble, given the
gualities of the advocate, the character and nature ol the work to be done, the work performed, and the
results obtained. Therefore, this Cowrt shwuld award Luxor its requested atiorney’s fees and costs.!

L FACTUAL BACKGROLUNE

This case stems [rom allegations of personal injurics by Planuill aesingt Luxer from an
mncident that nccurred at the Backstage Deli located with the Toxor Hotet & Casine on December 10,
2014, Plamuil was imjured when she inadvertontly struck the base of a bigh rop table with a rened
mobility scooter. The fall resulted i a broken femur and PlaintilT was transported to Spring Valley
Huspital for treatment. While undergoing surgery or shostly thereaficr, Plaintiff sostvined a stroke
lcading ty months of hospitalization and treatment. Further, the stroke resulied in a litany of ongoing
medical issues ulumately resulting in recommendations for future care and treatment.

Plaintift originaily alleged the Deli employees failed o properly maintain the premises, but
when that was found to be uniruc, Plamliff then afleged the Deli was improperly mamtained and failed
o provide an accessible route pursuant to the Americans with Disabilitics Act thereinatier “ADA™)

despite the tables and furnishings in the Deli being entirely movenrble. In addition, Plaindff originally

A sepurate Memorandum of Cesls 15 heing fled concurrently herewii.
5
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alleged the fronl wheel ol her scooter struck the base of the Tugh top table resulting in ber fall.
However, when that was found 1o be impossible, Plaintef then assered the back wheel of the sconter
struck the base of the table resulting in the fall,

PlameT filed sutt on February 24, 2016 and later amended the Complaint to include Ramparts, Tne.
d/bfa Luxor Hotel & Casino, alleging the {ultowing clams: (1) negligence; and (2) neglicent hiting
training, maintenance, and supervision. (See Plamtifl’s Complaint, iled February 24, 2016, attached hereto
as Exhibit “B™; See afse Plaintiff's Second Amended Complaint, filed on August 19, 2016, altached hereto
as Fxhibit “C™.

The partics engaged i significant discovery regarding the liability and damages alleged in this
matter, and discovery formally closed in July 2018, Thereailer, Tusor fAled ¢ Motion for Summary
Judgment due to Plainifis lack of ability to demonstrate a dangevows comditiom cxisted al the Deli, which
the Court denied. Luxar also engaged (o motion in [imine practice wherein the Courl apneed with Luxor's
Molon and PluntilPs experts were limited hecause their opinions were based on specutation and
conjecture.

On March 23, 2017, Lixor served an Offor of Judoman Tor $1,000.00 (0 Plaintiill, (See Exhibit
AT Plaintif allowed the Ofter to expire om Apal 10, 2018, Maintiff then proceeded to trial on Decetaber
16}, 2015, Al ne tme duang discovery did Plaimtft ever make a setflement demand to Euxor or respond to
the Offer of Judgment,

After 10 davs of trial over the course two woeks, on Decomber 20, 2(M &, a jury retumed a verdict
in lavor of Tuxor. Tuxor noww seekes reimbursament for the fees it incwrred from March 23, 2017 through
the present, pursuant 1o NRCT 68 and NRS [E010; us well as, its costs,

1. LEGAL ARGUMENT

Nevada Revised Statute Rule (hereinatier “NRE™) 18.010 states as follows:

Award of attorney’s fees.

1. The compensation of an attoraey and counsclor {or his or her services i
poverned by agreement, express or implied, which 1s not restrained by law,

2. In addition to the cases where an allowance is authorized by specific statute,
the court may make an allowanes of artomey’s fees (o a prevailing party:

'
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{a) When the prevailing party has net recovered mere than 520,000; or

{b; Withou! regard to the recovery sousht, when the court finds that the claim,

cowtterclabm, cross-claim or third-party complaint or defense of the opposing pary

was broucht or maintained without reasonable ground or 10 harass the prevailing

parly. The courl shalt rherafly construe the provisions of this paragraph in favor of

awarding attorney’s fees in all appropriate situations, It is the intent of the

Lepislature that the courl award attomey's fees pursuant o this paragraph snd

impese sanctions pursuant o Ruale 11 of the Nevada Rules of Civil Procedure in all

appropriate siuations to punish for and deter frivolons or vexatious claims and

defenses hecause such claims and defenses overburden limited judicial resources.

hinder the timely resolution of meritorious claims and increase the costs of

cogaging in business and providing prolessional services w the public. (Emphasis

added).

Nevada Rule of Civil Procedure 68 also allows Tor the recovery of reasonable attomey's fees
and costs if an offer of judginent is made more thao wen (10) days belore wial, the offer is rejected, and
the offeree fails to obrain a result more favorable that e olfer: A party who makes an unimproved-
upon offer of judgment—an offer that iz more favorable 10 the opposine party than the judgment
ultimately rendered by the district court-- 15 entitled to recover costs and reasonable attorney fees
incurred after making the offer of judginent.” Nev, B Civ, PL68; Logan v dhe, 131 Nev. Adv. Op.
31,350 P3d 1139, 11401201 5),

“The purpose of NRCE 68 13 to save fime and money for the court systen. the parties and the
taxpavers. They reward a parly whoe makes a ressonable offer and punish the party who refuses to
accept such an offer.™ Muije v A North Las Vegas Cab Co., 106 Neov. 662, 667, 796 P 2d 559, 361
{1990 Margan v, Demiffe, 106 Nev, 671, 674, 799 P2d 56F, 363 (1990 The purposc of the
requirctnent that an ofler be made more than ten days prier 1o trial is to ensure that an offeree has
adequate time atter service and belore trial to eonsider the offer. Margan, 106 Nev, at 674, 799 at 563.

Fora Court to award fees and costs pursuant to an Qffer of Judgment. the olfer must be timely,
and 1t must satisly the factors outlined by the Court in Beartie v. Thomas, 99 INev. 379, 588, 668 P.2d
268, 274 (1983). Should the Count determing the offers of judgment are valid, then the Court sest
make a finding that the fees and costs sought are reasonable under the factors outlined in Bruazell v
Golden Gate Not, Bank., B5 Nev, 345,455 P.2d 31 (1969 {Emphases added). Luxor™s Offer to Plaintilf
1n the mstant matter was valid and mose than reasonable basced on the facts, ailemations and pursuant

e
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o NRCE 68, and it satistics all of the factors outlined in both Beatiie and Brun-el!, Therefore, Tuxor
is entitled to an award of reasonable attomey's fees and costs.”

A. Luxor Made a Valid Offer of Judement Pursnant to NROP 68.

KRCE 68 states that {or the penalues of an offer ol judement to be miggered, the offer must
have been served more than 1) days before trial. Luxor’s Ofier was limely made, as it was served on
Mlarch 23, 2817, and toal in the mstant matter did not commence until December 10, 2008, with the
first wimess being swom o on December 12, 2018, Thus, service was effectuated 10 days before trial
commenced. Theretfore, Luxor’s Offer satisiics the time reguirement of NRCP 08, The March 23, 2017
Offer of Judgment served by Luxor on Plaintitt was valid and Plainti{t"s rejection of the Of{er triggers
the penalties oF NIRRT 63,

B. Luxor is Entitled to An Award of essenable Attorney’s Fees,

Once the Court deleninines an Odler of Judgment satisties the requitements cutlined in NRCP
68, it must then malke further findings under the loliowing lour factors:

(1t whether the plaintifts claim was broweht i good Gaith; (23 whether
e defendents” ofler of judgment was reasonalkle and tn good faith in
both its timing and amount; (3) whether the plaintiff s decision 1o reject
the offer . .. was prossly unreasonable or in bad faith; and (4) whether
the Tees suught by the ofteror are reasonable and justitied in amount,

Beartie, 99 Nev, at 5388, 668 at 274, Lach factor need not thvor awarding attorney lees because “no
one Laclor under Beattie is determingtive,”™ Yomela Moo Co., U8 v Arneondt, 114 New, 233, 252
n. 18, 55 P2d 661, AT3 n. 16 {1998} Instead, a dismict court must consider and balance the factors
m detenmining the reasonableness of an attorney fees award. Afler weighing the factors, the district
Judge may, where warranted, award up to the full amount of fees requesied. Beattie, 99 Newv. at 589,
668 P.2d al 274,

Once the Court determnines the Beatrie Tactors weigh in favor of an award of attornev’s fiees,
the Cowt must then determine the reasonableness of the feey reguested. Courts determine
reastmableness by analyzing a separate set of factors cutlined i Brun-edf v Galden Gare Ner Band.

Int Srvenzefl, the Nevada Supreme Court stated that the reasonableness of atlurney s fees depends o

>

- As noted abave, the speetlic costs are set Torth i Luxor’s Memorandum of Costs, filed concurently
herewit,
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{1} the qualities of e advocate: his ability, his training, education,
experience, professional standing and skill; (23 the character of the
wark o be done: its difficulty, its intricacy, its importance, lime and
skill required, the responsibility imposed and the prominence and
character of the parties where they affect the importance of the
liigation: {3) the work actually perforned by the lawyer: the skill, time
and allenuon given w the worls {4} the result: whether the attorney was
successful and what heaefits were derived,

Brunzedf, 85 Nev. at 330, 435 P.2d ar 33, Addittenally, while it is preferable for a district coert 10
cxpressly analyze cach lactor relating o an award of attomey fees, express findings on each factor are
not necessary for a district eourt to properly award fees. Cervified Fire Frof fnc. v, Precision Consir,,
128 Nev. 371, 383, 283 IP.3d 230, 25% (2012). Instead, the district cowt necd only demonstrate that it
considered the requited factors, and that the award was suppoited by substantal cvidenee. See
Unifroved Gowdrich Tire v Mercer, 111 Nev, 318, 324, 890 P 2d 785, 730 (1995) {superseded by
statate on other grounds),

Attomey's fees may be caleulated two primary ways, (1) {he equivalent to the contingeney fee.
or (2} an hourly [ee, or loadstar, including deviations up or down due o various faclors, including the
existence of a contingeney [ee agreemenl. Shrelte v, Beazer Homes Holdings Corp,, 121 Nev. 837,
864-65. 124 P34 5300 549 (2005), In Nevada, the mcthod upon which o reasonable fee is detenmined
1% subjecl o the diseretion of the court, which 3 tempered only by reason and fwimess, &0 In
determining the amount of fees o award, the Court 15 not limited to one specific approach; its analysis
may begin with any method rationally designed 1o calealate a regsonable amount, including those
based on o “loadstar™ amount or a contingency foe, A Regardless ol the method wsed to caloulate the
fees, the Bramzelf [actors sull must be analvzed to determine the reasonablencss of (the lees incurred.

An analbysis of the Beatrie and Srnzedl Tactors supports an award of 5202326 in fees incwrred
by Luxor from the time the Otfer of Judgment was made on March 23, 2017, through the verdict
reached on December 20, 2018,

i. Luxor’s Offer of Jadgmene Satisfies the Bearide Factors.

The Beartie Faclors support an award of Luxor’s atiormey’s fees:

o
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. Cond Fuaith of Pluinaffs Claims.

Solely for the purposes of this Motion, Luxor does not wish to challenge whether Maintiff's
claims were brought in pood faith, but docs beticve PlaimtiTs elaims are Mighly suspect given her and
her counsel’s constanily changing narrarive, Certaindy, Luxor contests (he veracity and legal
sufficiency of Plaintiff™s claims, but the veracity of such claims was left for the jury to decide,

b Good Faith and Reasonableness of Luxer’s Offer,

Luxor's Otfer was made in good faith and reasonable it light of the {acls of the case. Although
Platntiff clatmed significant damages, at the fime Luxor made the Ofter, the facts of the case were well
cstablished. PlaintifY s motonized scooter struck the base of g rable resulting in her fall and injurics, At
no time did Plaintift nor her experts ever provide evidence that the lavout of the Deli or table itself
somehow created a dangerows condition and contributed W Plaintills fali. Luxor made the good Faith
Offer based on is evaluation of potential liability and exposzure ag teial, and in light ol the defense
costs 1 had already mewmred and would anticipate occurving through the trial process, In considering
all of those factors, Luxor's Offer was clearly made in good faith and more than reasonable given
Plaintiff's own admission that she simply strieck the base of a table and how koew it was her own
responsihelity to drive the scooter safely.

The reasomableness of e Offer was jostified when the jury reached its verdict in favor of
Luxor. This shows that, the offer Luxor made was in good Laith, and in an effort (o resolve a dispoted
lighility claim. Plaintiff's claims were contested and invelved the retention ol numerous experts with
a varicly of specialties. The jury clearly took the experts’ testimonies mto consideration in rendering
their verdict. Against this backdrop, Luxor made a Twir and reasonable settlement offer, to which
Plamtift rejectad,
|

When speaking with the jurors after the verdict, the jurars at no time helieved a dangerous |
condition cxisted at the Loxor Deli. Rather, the jurors focused on wiwelated issues such as contract
language, type of scooler available, and Plaintiff's medical history. This demonstiates Plaintiff's claim
that an unreasonably dangerous condition cxisted in the Dell and cansed her injuries was meritless.
Thus, Luxor's Offer was more than reasonable based upon the jury's examination of the available
cvidence.

-1{-
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e.  Plaintiff's Decivion to Reject the Offer and Procevd to Trial

At the time Luxor exiended the Ofler to Plaintdt. Plamtiff already knew the pertinent lacts u[".
the case, Plamntift, with the assistance of her counsel, Lad the abilily 1o narrow the scope of their claims
and could ressonably evalvate the reasonahleness of Luxor's Offer. By rejecting the Offer and
choosing to go 1o trial against Toxor, Plainliff was aware she was exposing herself to the risk of an
award of attorney's fees. Presumably she was thoroughty counseled by her attomeys and competently
chose to rejeet the Offer and gamble at trial, Plaintilt even ignored the Couort’s guidance when the
Court informed Plaintaft she was fighting an uphill battle. Theretore, Plaintitf deliberately chose to
disregard common scnse and guidance from the Court when she rejected the Offer and continued o
triak,

i Beasonubleness of Fees Sought.

Atfthough an Offer was made, Luxor had to continue (o litigate and defend Lhis matter for 637
days, culminating in & verdict lor Luxor. The 5202 30500 in fees sought by Luxor are more than
reasonable and appropriately reflect the workl performed by Luxor's defense team in litigating this:
complex matter. The reasomableness of the fecs are discussed in detail below, infie, with respect to
the Hrasized factors.

il. Luxor’s Atlorney™s Fees Are Reasonable Under Srunzell,
o Qualities of the Advocutes.

The law firm of Lincoln, Gustafsen & Cereos, LLP ¢“LGC”) is a regional ¢rial firm that hag
successfuily litigated matlers in many siates, including, Nevada, Arizona, and Calilomia. Since
opening its Nevada oftice In 1997, LGC has been myvolved in some of the largest and well-known
litigations in Clark County, involving persenal injury and construction defect claims, inchading, but
not linited o the Savvard v. Sin Cine matter,

Trial counscl Loren 5. Young, Esq. has beent licensed to practice law sinee 20040, and 15 licensed
to practice faw in Nevada State and Federal Courts and the Supreme Cowrt of the United States of
Amenca. He has tried numercus cases in Clark County. Mr. Young was the past President and founder
of the Las Vegas Defense Lawyers, and cumently sits on the Newada Rules of Civil Procedure
Committee.
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Toal counsel Themas W. Maroney, Esqg. has been licensed to practice law since 2015 and is
licensed to practice law in Nevada State and Federal Courts. Mr. Maroney has parheipated i and
helped litigate numercus complex matters ranging from persenal imury (0 constructon defect
liligation since abraining his leense,

Mr. Young and Mr. Maroney were assisted throughout this martter by competent and highly
skilled associate attorncys, paralegals, and stall. Reasonmable attomey’s fees include the work
performed not ooly by Heensed attomeys but also by paralegals, scoretarics, and stafl assistants, See
LFMPD v Yeghiomarian, 123 Nev, 760, 709-70, 312 P.3d 503, 510 (2013) {citing to Misvouri 1
Jenking, 491 VLS. 274, 285, 109 5.0 2463, 105 TLEA.2d 229 (1959)).

b Charaerer of the Work Done and the Work Pervforsied,

The instant matter was highly contested and complex, Numcrous witnesses, decuments, and
evidence were disclosed at trial by all parties. and in erder to adequately prepare Tor trial, Lusor's
counsel was required o efficiently and expertly process sll such information to competently defond
arainst Plaintitts multi-million dollar ¢lairmns,

At the time of mial, Plaintiff valued heor case at approximately 512 million dotlars. Althoush
Plangfl only requested pain and suffering, Plaintitfs extensive medical histary involved cvaluation
of: {a) TlAs and an cxtensive pre-existing history of comorbidities; (b)Y stroke with coznitive and
memory difficulty and furure treaunent recommendations; and (o) ongoing tregtment and in-home help
for the remainder of Ptaindiff's life. Luxor's attorneys not only cogaged in significant discowvery
regarding feability and damages prior to the close of discovery, but atter the Offer cxpired, Luxor's
counsel cngaged in additional moton practice. mehihng a Moton for Summary Judgment, the
vompletion of Motions i Limine arguments, preparation {or trial, and defending the matrer at oal.

Trial lasted nine days spanning over the course of two weeks, Testimony from at least ten (10)
wilnosses and cxperts was presented at trial, Certainly, the work perforneed, and the time spent
defending the matter from the Offer through to the verdict is reasonable. Moreover, Luzor’s counsel
utilized noa-attorney staft (paralecals, secretaries, assistants) when feasible to minimize costs

1
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& Results Obinined,
During closing arguments. Plaintift requested that the jury render a verdiet in Fovvor of Plaintiff
amywhere from 53,000.000.00 to 51 2,000.000.00, Luxor's defense team’s work resulted in a delense
verdicl. Lusor’s delense team oblained the expected resolt given the evidence in the case,

A. Luxor is Eotitled to_An Award of Reasonable Costs Pursuant 10 NRCP 68 and
NRS 18.021).

Ag this Court 13 awarg, NRCP 68 mandates an award of costs 1o a party that obtaing a verdict
motre [avorable than a previowsly rejecled offer of judgment sobmitted pursuant to these provisions.
Moreover, VRS 18,020 provides that costs must be alliwed of course to the prevailing party, against
any adverse party against whom judgment is rendered, in an action for the recovery of money ot
damages. where the plaintiff secks ro recover more than $2,500. NRS 18.020{3) {Cinphasis added).

The Nevada Supreme Cowt held a party moving tfor costs should “provide sofficicm
documentation and femdzation in their respective cost memaorandum.™ Bevosind v Peopla for The
Eriieal Treamrent of Animals, 114 Nev, 1348, 1352, 971 P.2d 383 (1998). NRS § 18.005 defines

Soosts" s

Clerk's fees.

2. Reporters’ foes for depositions, including a reporter’s fee for one copy

of each deposition.

Turon™s fees and expenses, topether with reasonable compensation ol

an officer appoinead o act in avcordance with NRES 10,124,

4. Fees [or witnesses af trial, prefial hearings and deposing witnesses,
uiless the court finds that the witness was called at the instance of the
provailing party withoul reason or necessity,

5 Reasonable tees of not more than five expert withesses inan amount

of not more than 51,500.00 {or cach witiness, unless the court allows a

larger fee alter detenmining that the circuomstances surrounding the

expert’s testimony were of such nceessity as o require the larger fee.

Reasonable fecs of necessary intempreters.

The fee of any sheriff or licensed process server for the delivery of

service of any summons or subpocna used i the aclion, unless the

court determines that the service was nol NECessary,

8. The feey of the officlal reporter or reporter pro tempaore,

b Reasonable costs for any bond or undertaking required as part of the
action.

10, Fees of a court bailitt who was required to waork ovortime.

11. Reasonable costs for wclecopies.

12, Reasonable costs for photocopies.

13, Reasonable costs for long distance {clephone calls.

14, Reasonable costs for postage.

[T
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15, Reasonable costs for travel and lodging incurred taking depositions
and conducting discovery.

[e. Any other reasonuble and necessary expense incurred in connection
with the action, including reasonable and necessary cxpenses for
computerized services [or legal research.

Ay noted above, at the conclusion of closing arguments, Plamtfl asked the jury to return a
verdict ol approximately $12,000.00¢.00, well in excess of the $2,500 required by NRS 158.020.
Lltimately. a verdict Tor the delense was rendered, Thus, as FlaintifT failed to obtain a more favorable
Judgment than thic Odfer. Luxer is entitled o recover the costs meumed during the litigation which
tolal 353,160.03, These costs have been docomented and iteinized o detail in Touxor’™s Memorandum
of Costs and Disbursements submitted concurrenthy with this Motion. The costs sought by Tuxor
include, but arc not necessarily limited to: clerk costs, court reporter costs, transcription ¢osts, cxpert
cosis, deposition costs, and miscellancous cliarges for transporlation, meals, trial supply costs, postage
costs, and photocopies,

INRS LRD0O5(5) gives the Court discretion to award expert costs exceeding SLIOD per witness
when circumstanees swrounding lhe expert’s testimony were of such neccssity as to require the larger
fee. The circumstances of this case required fees in excess of $1,500 per witness as contemplated by
the statute. As this Court is aware, this matrer was complex, with many different liability issues and
claimed injurics along wilth future medical freatments. These (ssues nctuded mosl notably: (@)
violation of the Amnericans with Disabilities Act; (b) negligent supervision, training, and cvaluation:
fc) stroke with cognitive and memaory difficuley and foture treatment recommendations: and (dy future
lifecare plans. Plaintift originally claimed medical costs in excess of $S400,000,00 in a future lifecare
plan. Please recall, PlaintilFs trial exhibits consisted of approximately ten binders and over 4000 pages
of miedical recerds and bifls that cach of Luxor’s attomeys and experts had 10 revicw to provide
accurate and complete opinions.

n response o Plaintift's claimed injuries, Luxor had to retain the services of @ number of
experts including: Dr. Chiflord Scgil (Neurologist); and Michelie Robbins {Architect and General
Contractorf ADA Tssues), From the date of the Offer to verdict, Luxor’s experts reasonably incureed

the following costs:
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619




[
1

13
14
15
16

o«  Dr. Clifford Sepil - $7,135.00
o Micliclle Robbins - 516,593.90
Based on Plaintiff's ADA compluints, the medical damages, and pain und suffering she
intended and did seek ar tal. 1t was reasonable for Luxor’s experts to prepare for and attend trial, if
called, and the costs incorred by Luxor's experts are reasonahle in light of the complexity of this case.
Plaintitt alse asscried economic damages in the form of past loss of househobd services and
[uture loss of household services totaling over 5400.000.00. As this Court may recall, Phaintiff retained
vocational expert Sarah Lustig to opine as to these losses. Ms. Lustig recommendations were baged
on discussion with Plaintiff and her treating physicians. In response o Plaintift's economic claims,
Tuxor had prepared to and retained the services of a vocational/rehabilitalion expert, Aubrey Carwin
with Vocational IDiagnostics. Ms. Corwin was al the courthouse and preparcd to sty when Plaintiff
inforrned Luxaor they would no longer be seeking damages related o the lifecare plan. Instead, Praina T
only sought damages related to Maintiff®s pain and sullering due 1o Ms. Tustig’s lack of justilication
for the costs. From the date of the Offer to verdict, Ms. Corwin reazonably incurred $7.311.05 to
prepare {or and attend rial to 2ive wstintony.
Thus, Luxor respectfully requests this Courl exercise its discretion and award Luxor its
expelts’ costs, as well as all other costs reasonably incurred, as laid vut in the Memorandum of Costs
and Dishursemenis.
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HI. CONCLUSION

For the {vregmng reasons, Defendant Luxor respectfully requests this Court grant its Request

for Attorney’s Fees and Costs and award Defendant 5202 398 00 fiw reasonable attorney’s fees

imeuered and $53,160.03 in costs as to Plaintiff and her counsel jointly and severadly.

DXATET? this ﬂ day of January, 20149,

LINCOLN, GUSTAFSON & CERCOS. LLP

i~

}_.
LOREN 5. ¥OUNG, ESQ), ’f
Nevada Bar Ko, 7367
THOMAS W, MARONEY, ESQ,
Nevada Bar ho, 13913
3960 Howard Hughes Parkway, Suite 200
Las Vegas, NV 88169
Artormevs for Defendant, EAMPARTS, INC.
dibfa LUXOR HOTEL & CASING
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¥ivia Harrison v. Ramparts, Inc. dba Luxor Hotel & Casino, &1 al.

Clark County Cuse No. A-16-732342-C

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1T day of January, 2019, 1 served a copy of the attached
DEFENDANT RAMPARTS, INC. d/b/a LUXOR HOTEL & CASING'S MOTION TOR
ATTORNEY’S FEES AND COSTS via clectronic service to all partics on the Odvssey E-Service

Master Liat.

Staci . [barra, an cmployec
ol the law affices of
Lincoln, Gustafson & Cercos, LLP
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LAS VEGAS, NEVADA, WEDNESDAY, FEBRUARY 27, 2019
[ CASE CALLED AT 9:27 A M]
I

THE COURT: Page 13. Al16-732342, Harrison versus
MGM Resorts.

MR PFAU. Good norning, Your Honor. Matthew --

THE COURT: Good norni ng, Counsel.

MR PFAU. -- Pfau for Plaintiff.

MR. MOSS: Good norning, Your Honor. Boyd Mbdss on
behal f of Ms. Harrison.

MR. YOUNG Good norning, Your Honor. Loren Young
for Defendant Luxor.

THE COURT: Okay. Defendant's notion for fees and

costs.

MR. YOUNG Thank you, Your Honor. 1'll give you a
brief. | kind of have a slight cough. So I just want to
start with the cost issue. The -- | think | set out in reply
our nmo- -- our nenorandumwas tinely filed on the 17th. There

was no notion to reattached those costs. And so we believe
that those -- any objections to those costs would be wei ghed.
However, in abundance of caution, under the Gtter case I'd
like to make sure the Court provides a reasonable basis in
regard to the expert fees, in order to nake sure there's no

appeal issues there, and that those issues are discussed.

Kennedy Court Reporters, Inc.
800. 231. 2682
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In the Gtter case, it specifically states, for exanple,
if the plaintiff's opposition attenpts to address this
untimely, that it's necessary for an expert to testify in
order to have their fees granted. However, the Gtter case
actually specifically clarified that issue. And just for your
Court reference, the citation for the Gtter case is -- well,
it was actually -- it's called Public Enpl oyees --

THE COURT: PERS --

MR, YOUNG -- Retirenment Systemversus Gtter.
THE COURT: We call it PERS.

MR. YOUNG You call it what?

THE COURT: PERS.

MR. YOUNG Oh, okay. | guess that makes it a
l[ittle bit better. Gtter's nore renmenber -- nore easier for
nme to remenber. But on page -- it looks like it's 16 of that
opinion -- I'mlooking at the advanced print-out -- it

specifically says that they're taking the opportunity to
clarify that law. And it says, under 18.005, subsection five,
"An expert w tness who does not testify and they recover costs
equal to, or under, 1,500, and consistent with Khoury" -- the
Khoury case -- "when a district court awards expert fees in
excess of 1,500 per expert, it nust state the basis for its
deci sion."

So essentially, the Gtter case clarified that, if it's a
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consultant and they don't testify at trial, you can get up to
1,500. But even if they're an expert and they're disclosed
and they have a report but don't testify, you can still get
above the 1,500 if it's reasonable and you state the basis
therefore. Just sanme for the other experts. And the reason
why | state that, or |'ve started with that, is because the
Plaintiffs conplain that Aubrey Corwi n, our vocati onal

di agnostic expert, did not testify at trial.

But if you recall, Your Honor, they spent about, you
know, a little bit nore than a half a day with their life care
expert, and then when Ms. Corwin was in the hallway about to
cone into testify, there was a stipulation put on the record
that the Plaintiffs were not going to pursue any of the
damages put on by their life care planner. Thus, based on
that stipulation put on the record, we did not feel it
necessary to bring in a life care planner and waste anot her
hal f-day of the Court's tine.

So that's why she was not -- she did not testify at
trial. But she was a designated expert. She did review all
the records. She did provide a very detail ed expert report.
And then as for the other elenments --

THE COURT: Counsel, the question there is --
MR YOUNG  Sure
THE COURT: -- did she charge you full price for her
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appear ance even though she didn't testify?

MR. YOUNG She -- well, she did. | nean --

THE COURT: (kay.

MR YOUNG ~-- if you |look on the nenorandum of
costs --

THE COURT: | did. | just wanted to nake sure that

that's how she did it, or she was an autonatic once-|-appear.

Sonme experts it's "once | |eave ny threshold, ny door of ny
office and/or ny house, | charge you whether we go forward or
not." Oher ones do travel time, and then change it dependi ng

on whether or not they've actually testified.
MR YOUNG \Well, she did give alittle bit of

break. | think if you look at her bill, | nmean, she --
nean, before the Decenber bill, which was the $4,000 bill, and
t hat was because she had to travel from Colorado to here, the
-- you know, the other bills were only $3,000 for review ng
all the records and comng to her conclusions. And so that
cost was incurred, and, you know, we had asked prior to having
her cone here whether they were going to pursue those issues,
and it wasn't done until at the noment that she was in the
hal | way.

And then as for the other experts, you know, if you
recall, Your Honor, | believe all three experts it's

undi sputed that they're all qualified. You know, Shelly --
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M chel |l e Robbins was the architect expert. They -- there was
a nmotion in limne on her. The Court found that she was nore
than qualified to talk about those issues, as well as Dr.

Si egel was the neurologist who cane in and testified. And his
bill was approximtely $7,000. And if you recall, Your Honor,
the Plaintiff's exhibits al one were ten binders and over 4,000
pages, so there was a |lot of records that Dr. Siegel had to,
you know, review, understand, and provide a very good not only
summary, but a very articulate testinmony fromthe stand as
wel | .

So under the Frazier versus Drake case, Your Honor, which
is a court appeals case, Septenber 3rd, 2015, they give
various factors to determ ne whether the court has exercised
sound discretion to award fees greater than 1,500 per expert.
And these particular factors include the inportance of the
expert's testinmony, whether it aided the trier of fact,
whether it was repetitive of other expert w tnesses, the
extent and nature of the work or formby that expert, whether
t he expert had conducted independent investigations or
testing, the anpbunt of tine the expert spent preparing a
report, preparing for trial, the expert's area of experti se,
education and training, the fee charged, conparabl e expert
fees, and whether the expert was retained outside the area

woul d' ve been conparable to -- well, no, that's conbined --
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and if the expert was retained outside the area where the
trial is held.

And so if we start with Mchelle Robbins, who is here
locally Las Vegas, she is a qualified architectural expert.
She did all the investigation regarding these clains on
[iability, whether there was an unreasonabl e dangerous
condition, the ADA requirenents, the building codes. She did
an investigation into the history of what was applicable or
not at the tine the Luxor was built. She gave testinony. She
gave nultiple reports. And she was the one that had to
continually evaluate these new al | egations bei ng nade by
Plaintiffs as they continually changed their theory on what
was going to be their allegations of what was wong with the
Luxor deli.

And so that's why her -- and she actually had to attend
all the multiple inspections that were requested by nmultiple
experts at various tines. And so that's why her fees and
costs are a little bit higher than the other ones, but then
she had majority of the work to do. And I think we can go
over those factors as we tal ked about. She did her reports.
She prepared for trial. You know, she is qualified as is
found by this Court in the notions in limne. And she did
mul tiple investigations, and an investigation into the codes

and requirenments of the ADA
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If you go to Dr. Siegel, a qualified neurol ogist, he
provi ded an excell ent summary of this significant vol ume of
medi cal records and issues related to the neurol ogic
condition, the mni-strokes, and such. Summarized the nore
than 4,000 pages in reports. It wasn't repetitive of any
ot her experts. Mre than qualified and trained to do so.

And as well, as we already tal ked about with Ms. Corw n,
she's nore than qualified. She's got an extensive background
in vocation rehabilitation, and she responded to all those
issues initially proposed by the Plaintiff's expert, who was
then withdrawn. So we would support, or we would nove, that
all of those fees and expert costs be granted, not only as
because it was not noved to re-tax, but it's also reasonable
under the Frazier case.

THE COURT: Thank you, Counsel

MR. YOUNG Any questions on the costs?

THE COURT: Let's deal with this one, and then we'll
deal with fees after | hear fromthem

MR YOUNG  kay.

THE COURT: Let's go ahead and do the costs.

MR PFAU. Thank you, Your Honor. So addressing
each one of these, our argunment is that these fees were not
reasonabl e, and they are based on the factors that were

represented by Defense counsel. First of all, just addressing
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one by one, Ms. Corwin. M. Corwin's testinony, or her
report, was conpletely repetitive of our own expert's report,
with the exception of two m nor expenses. She had determ ned
that there were distinguishing -- she thought that the val ue
of two different expenses were different. And the testinony
that she may have offered woul d have only been that

di fference, because that was the only difference in her
report.

Everything that she did and everything that she anal yzed
essentially supported our expert, with the exception of those
two things, so therefore her testinony was very nuch
unnecessary with the exception. Because we ended up wai ving
t hose expenses and they had nothing else to -- they had
nothing else to testify to because of that, because her --
their testinmony woul d' ve been, yes, she does need ongoi ng
care, and yes, she does need these different things, with the
exception of the value of the expenses.

Secondly, Ms. Robbins. Ms. Robbins's testinmony was in
direct contradiction to the jury instructions that were
presented to the jury. Her testinony was not -- it was based
on her understandi ng of building codes, but it was not in

correlation with the lawitself; and therefore, it was not

hel pful to the triers of fact, it was not helpful to the jury.

The jury, in fact, in deliberations actually stated such
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They didn't |ike her denmeanor; they didn't |ike what she was
presenting.

M. Siegel. The factor that Defense counsel did not
mention in his analysis was the one that is the biggest issue
with M. Siegel, is heis not fromthis state. There's
addi tional expense to flying himhere, to get himhere, and to
have himbe part of this process; therefore, his expenses are
unreasonabl e for that reason

Therefore, we ask the Court to award the ambunt of 1,500
for each one of these experts.

THE COURT: (Okay. Counsel, rebuttal on that?

MR. YOUNG Briefly, Your Honor. $7,000 for a
neurol ogi st fromout of state is unreasonable? | couldn't get
an expert locally to do that, or to review 4,000 pages of
nmedi cal records and medical bills and then cone to trial and
testify about that as well. |I'msorry, but that is clearly
wel | bel ow what a | ot of neurol ogists would charge here
locally. | would love to see what Plaintiff's expert charged
themto conme to trial and testify at -- but with that said
Your Honor, Dr. Siegel, although was out of state, there's
not hing that shows that his fees were out of the ordinary of
what woul d normally be charged of a neurol ogist here in the
Las Vegas community.

And | like the argunent that Ms. Robbins, the jury didn't
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i ke her deneanor. Well, that's not in the factors that set
out in the Frazier case, whether the jury |iked her deneanor
or not. Although it was hel pful, there was no ot her expert
that tal ked about the specific codes and requirenents here in
Cark County. Their expert sinply did not know, did not
understand it, and didn't investigate it. And that was a
different issue. And their expert also tal ked about the ADA
i ssues, which our expert had to address and rebut.

Now, whether it was successful or not, | don't know if
Plaintiff has a leg to stand on whether it was successful or
not since there was a Defense verdict here. And then as for
Corwi n, the Frazier case says whether it's repetitive of other
experts on the -- well, it doesn't say on the sane side, but
that's what it neans. It neans | don't want to be bringing
two of the sane experts and saying the sane thing. She's a
rebuttal expert to their expert, so of course she's going to
address the sane issues. She's going to respond to those
issues. And his interpretation of what Corwin's testinony was
and her opinions about the costs is drastically contrary to
what she put in her report and what she was going to testify
at trial

The reason why she was here is because she was going to
testify and rebut those opinions provided by the Plaintiff's

expert. Oherwise, if she was going to cone here and testify

Kennedy Court Reporters, Inc.
800. 231. 2682

11

634


https://www.kennedycourtreporters.com

© 00 N oo o~ w NP

N NN NN R R R R R R R R R R
A W N B O © W N O O » W N »B O

to the sanme thing, why would we have her here? Wy would we
pay those expenses during trial? That just doesn't -- that's
-- just doesn't even nmake sense, Your Honor. And so we would
say that the -- and in addition, Your Honor, nobody addressed
the issue that they waived their objections for failing to
file a notion to re-tax the costs.

THE COURT: Ckay. Based upon this, this is what |I'm
going to do. Under the factors basically that's set forth by
t he Nevada Supreme Court in regards to going over the
statutory limtation for experts, | think we all agree that
the expert fee nunber that we now have is probably a little
bit undervalued for what it goes on in today's life. Anybody
who's ever practiced in personal injury knows that -- | don't
even think you can get a chiropractor for $1,500 to do the
work that is being requested of individuals at trial

|'mgoing to allow expert fees in the amount of 5,000 and
then $7,500. 1'mgoing to reduce down the one that was
requested for 16,000 to $7,500. The other requests that were
$7,000 | went down and reduced themto $5,000 api ece. Costs
in the amount of $22,097.28 for the other costs that were not

opposed and re-taxed will be granted. Let's deal with fees.

Tal ki ng about your offer of judgnent, Counsel. Because you
know what ny concern is. |Is it a valid offer of judgnment, the
$1, 000?
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MR. YOUNG Thank you, Your Honor. Well, let's
start off with -- so an offer of judgnent. W served an offer
of judgnment for $1,000, and it was back in -- | believe it was
March of 2017, alnost two years before trial. Al right. And
this was fairly close to the beginning of the case, but the
case had been going for sone tinme. The Plaintiff had already
known about the facts. The Plaintiff had all the facts. The
Plaintiff's attorneys easily should have or did talk to all of
the fam |y nenbers that were there with the Plaintiff, and
knew al |l those facts.

And so the law requires that the offer has to be
reasonabl e and good faith. And so based upon the facts that
we do know -- and as | put in the reply, the conplaint
included a | ot of erroneous facts. A lot. And | just want to
make sure that those were clear. Because, Your Honor, we
poi nted that out on several occasions. 1In the conplaint, it
specifically alleged that Plaintiff was entering the deli at
the time the incident occurred. That was proven to be w ong
in the beginning of the case.

If you noted, in nmy reply brief | attached the letters
that | sent back in March 2017, and again | sent another
letter in June of 2017. That -- the one in June was after we
t ook some nore depositions of the witnesses that clarified

these facts. So that was clearly wong. W all know that.
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And at trial it was proven that it wasn't true that this
i nci dent occurred while she was entering.

The next fact that they alleged, that Luxor enployees
noved the dining tables and chairs. Well, we know that that's
not true as well. The video showed that wasn't true. The
wi tnesses testified that that was not true. Luxor enpl oyees
noved furniture to acconmpdate Plaintiff's scooter. Well, we
know that's not true. | mean, that was proven before tria
and at trial. Plaintiff operated a scooter over the base of
the table, the front wheel gave way. Well, we know that's not
true because there were photographs taken after the fact, and
the Plaintiffs confirned that there was nothing wong. And we
saw in the video where they just rode the scooter back off the
screen.

The next one, Plaintiff struck the base of the table and
Plaintiff fell to the right. WlIl, we know that's not true.
Plaintiff was unaware of a dangerous condition. Well, we know
that's not true because there was no dangerous condition
there, and the Plaintiff also testified that she was aware
that there were tables and chairs. And then she was al so
aware that their -- her famly or friends are the ones that
noved the tables and chairs, and that the table was a
dangerous condition to unsuspecting guests. Plaintiff

testified to the contrary to that.
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These are all the allegations that they were claimng
supported a premises liability case against the Luxor. W
told them we asked themin tel ephone calls and in the
multiple letters that we sent, where's the basis for your
prem ses liability claimagainst the Luxor. Wat was the
dangerous condition. What did we do. They never, ever even
fixed these allegations. They never gave us any type of a
response when we sent these letters, when we did the phone
calls. No response. W sent the offer of judgment for
$1, 000, no response.

| nean, generally, as Your Honor is nore than well awar

generally in these cases the plaintiffs will send a letter

€,

and say, "Look, here's why you guys are at fault. Here's how

much ny danages are, | want this nuch noney to settle.” W
didn't even get that in response to our offer of judgnent.
then, when | followed up with another letter, saying, "Look,
we just took these depositions, that confirmed that your
allegations are wong. Dismss us. And nowl've incurred a
ot of fees and costs. 1'Il be willing to even waive that."
No response. No dermand. Not one settlenent demand fromthe
Plaintiffs during discovery in this case. None.

THE COURT: Is that one of the factors I'mto
consi der, Counsel ?

MR YOUNG But this is the --

So
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THE COURT: |Is that one of the factors I'mto
consi der ?

MR YOUNG | think it goes to the good faith nature

THE COURT: (kay.

MR YOUNG ~-- of this claim And | think -- so for
pur poses of the offer of judgnment, was it reasonable? |
believe it was for the fact that there was no evidence to show
[iability on Luxor. Whether there was liability on the other
def endants is another question. But as to the Luxor there was
no evidence of liability. And in addition, Plaintiffs claimed
that the $1,000 was too low. Well, the $1,000, if you take
into considerati on based upon what they presented at trial
t hey presented not one shred of evidence of nmedical bills
incurred. Not one. They didn't ask for nmedical bills
incurred. They didn't ask for future nedical bills.

At trial they only asked for pain and suffering. So if
you take that into consideration, and the evidence that shows
l[iability was not going to lie with Luxor, $1,000 based upon
zero nedical bills is not unreasonable. It is a reasonable
of fer.

THE COURT: For a fractured bone.

MR YOUNG Well, when it's not your fault, Your

Honor. | nean, and the evidence shows that. And | tried to
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clarify, if there's sonething else I'mmssing, tell ne, and
they don't give it to me. And then they haven't presented any
evi dence during discovery to prove their medical bills. You
know, Your Honor, | nean, sonetinmes you | ook at these facts,
and the facts are conpletely in opposite of what their own

wi tnesses testified to, | believe that's nmaintained in bad
faith.

| think that qualifies under Rule 18 as well as 7.085
that shows that they had the ability to evaluate this case,
and they could ve said, well, you know what? It doesn't |ook
l'i ke these facts are turning out the way we alleged them And
they coul d' ve had that chance to resolve the case, but they
didn't. And they could' ve dism ssed the case. They coul d' ve
responded to ny letters. They coul d' ve done sonethi ng, but
they didn"t. And they maintained this action. And if you
recall, we filed a notion for summary judgnment. Your Honor
deni ed that notion for summary judgnment, and specifically told
them 1 ook, you got a major uphill battle.

And the main thing that only -- the main question in this
case that they finally | anded on at the end of discovery and
for trial was their hired gun fromacross the country came out
here and testified that it was plausible. That was what their
case was based upon against the Luxor. It was plausible.

That was it. That's what they were hanging their hat on
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agai nst Luxor. That's why the offer was reasonable, the

rej ection was clearly unreasonable, the amunt was based upon
what the damages were at that tinme, and they weren't seeking
-- they didn't have the ability to prove that $400,000 in
nmedical bills. And so we believe that was reasonable. W
believe that it was nmaintained contrary to the |aw, and
believe | set that out in ny brief. 1 don't need to --

don't think I need to go through that --

THE COURT: You don't need to go through --

MR YOUNG -- again

THE COURT: -- all the factors. | was just asking
if that one is one that I'mto consider.

MR. YOUNG Yeah. And the other thing I just wanted
to point out, Your Honor, you know, because there's those two
issues of why | believe we're entitled to attorney's fees, is
under the offer of judgnent -- we neet the offer of judgnent
-- but then, in addition, it was maintained not grounded in
fact, and it was unreasonable. And I look to the statute

under NRS 18 as well as 7.085, and it specifically states that

if the case was filed, maintained, or defended -- so that
nmeans it has to -- it can be nmaintained, a civil action or
proceeding that is not well grounded in fact. It was not well

grounded in fact.

The facts show that the Plaintiff's famly noved these
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tables and chairs, created a |arger pathway for this Plaintiff
to exit, and this Plaintiff struck a stationary table and fel
over and injured herself. It was not the Luxor's fault. The
jury agreed and found for the Defense. It was -- the facts,
that's -- | mean, there was just no -- it wasn't grounded in
any specific fact. It was pointed out to them several tines,
and we -- | believe we should be entitled to our fees. Thank
you, Your Honor.

THE COURT: Counsel .

MR. PFAU. Thank you, Your Honor. So | think what
we're arguing is what facts were known at the time this offer
of judgment was presented, and it's clear that at the tine the
of fer of judgnment was presented discovery was not done yet.
There were no 30B(6) depositions done of Luxor. There was no
investigation as to what Luxor knew, that they shoul d' ve done,
or did do at the time of the events. There was no floor plans
available to us.

The 30B(6) representatives at the tine when they were
actual |y deposed gave us the information we needed, which was
the basis of our case. And as it was mentioned, and | think
you read and you of course sat through the trial, the
informati on presented by Lindsay Stoll [phonetic] that the --
that floor plan was approved by the safety director and didn't

show all the tables that were actually present, the fact that
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there was -- Lindsay Stoll stated that there was supposed to
be sonebody on that dining roomfloor all the time to keep it
and maintain it. There was no evidence that there was anybody
t here.

And finally, fromtheir other representative that -- |
can't renmenber her nanme -- Di G aconp -- Kinberly D G aconp
[ phonetic], that said that they didn't have a screening policy
at the desk where they actually rent these scooters, the bel
desk. Just gave a scooter to anybody, and that was their
policy and that's what they did for everybody. And both of
those issues remain issues in this case. And without having
the full scope of know edge, it's true, we didn't have all the
facts, we didn't know all the information. W knew what we
were being told. And until discovery's done, we don't know
everything, and that's -- that is the main issue here, is
because di scovery wasn't conplete, and they didn't renew an
of fer of judgnent after they knew all the facts.

There was no di scussion need to be had. They were at the
sane depositions we were. They heard all the sane facts we
heard, and we'll always have a -- you know, plaintiffs and
defense will never agree that Lindsay Stoll's testinony was
bad for the Luxor. They just won't agree to that. But they
knew the information at that point, and if they still felt it

was worth $1,000, or $1,001, they could' ve renewed that offer
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of judgment knowi ng everything that was out there, and they
chose not to do that. And we --

THE COURT: When were the 30B(6) depositions
conpl eted? | know we had sone issues wth those.

MR PFAU. The offer of judgnent was presented on
March 23rd --

THE COURT: | know it's March for the offer --

MR. PFAU. 20- -- yeah. And Decenber 20th is when
the 30B(6)s were done.

THE COURT: That's what | thought --

MR, PFAU. But that's --

THE COURT: -- it was alnost the end of the year

MR, PFAU. Yes. So we don't have -- we didn't have
evi dence of -- you know, we didn't have the facts. That is
what evi- -- that's what discovery is, is presenting the
facts, getting the facts on the table, knowi ng what is
actually out there. And without those facts, there's no way
to accept an offer of judgment of $1,000, especially when you
have a severely injured client. And that is not in good

faith. A good faith represent -- offer is one that is --

coul d be accepted knowi ng all the facts. There were no facts.

It couldn't be accepted because we didn't know all the facts,

and if they really wanted to give an offer of judgment that

woul d be valid before the Court today, they coul d ve presented
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a new one after discovery was conpl et ed.

THE COURT: After the 30B(6), after discovery was
conpleted, did you attenpt to resolve the matter by sending
them an offer of judgnent, or asking or making a demand?

MR. PFAU. Your Honor, in all communications they
continued to state that they were -- they didn't have any
liability. They felt like they had zero liability, and
therefore they weren't -- there was conversations that were
had about liability and about whether or not they wanted to
pay everything that was stated in conversations between
Defense and Plaintiffs. There is nothing in witing rel ated
to any offers we nade --

THE COURT: So no demands were made --

MR. PFAU. -- because --

THE COURT: -- after the discovery was conpl et ed.

MR. PFAU. Not fromus, Your Honor.

THE COURT: Ckay. Counsel ?

MR YOUNG As just admtted, no demands were ever
made to the Luxor, whether during discovery or after
di scovery. Not one. And | pose the question, after
di scovery, why woul d Luxor renew its offer of judgnent that it
previously did, when the case |aw specifically says a newer or
nore recent offer of judgment basically extinguishes your

first one, and then | lose all that tine of fees and costs?
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That's just nonsense.

THE COURT: That's what the old rule says. The new
rule is going to change that, Counsel

MR YOUNG Thanks goodness. Thank goodness. So,
Your Honor, that just doesn't make sense. There's no reason
why | would renew ny offer of judgnent if ny position was the
same. There would be no reason why | woul d bet against nyself
if Plaintiff never gives nme any type of demand, never gives ne
any eval uation or response as to why ny client was at fault.
Not one.

THE COURT: Ckay. Let's deal with the delay on the
30B(6)s. If I recall, the [indiscernible] fell on Luxor
because they didn't have soneone or they couldn't produce
soneone or there's all those issues going back and forth as to
the delay in getting the 30B(6)s done.

MR YOUNG Well, actually, that's -- | think you're

THE COURT: Like, | renenber, because |'ve got
mul tiple cases with this sane issue; so --

MR YOUNG | think you' re m srenmenbering that.
Because on this particular one, at trial our 30B(6) was no
| onger available. She had noved al ready.

THE COURT: That's the one. Ckay.

MR YOUNG But it --
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THE COURT: | knew there was sone facts about 30B(6)
bei ng no | onger --

MR, YOUNG Exactly.

THE COURT: -- avail able.

MR. YOUNG But these depositions, the 30B(6)
depositions were not requested by the Plaintiffs until these
depositions were taken. There was sone dispute as to the
topi cs, which we worked out within a couple weeks or so, and
then we had arranged for three independent w tnesses to talk
about the topics and areas that they wanted to hear. But it
wasn't requested by the Plaintiffs until the -- until that
date, until that tine period in Decenber.

And so any delay was not on the Luxor. And the fact that
Plaintiffs allege they did not have the facts to evaluate an
of fer of judgnment just blows my mnd, because they say that
the things they discover was the floor plan. Well, okay, they
had al ready done an inspection. They had the photographs.
They had al ready seen what it |ooked Iike. They had the video
of the incident. How did the floor plan change that?

THE COURT: Well, Counsel, what if you didn't -- if
you had a floor plan that you approved through your safety
director, and it was conpletely opposite of that, wouldn't
t hat have been evi dence?

MR YOUNG But it --
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THE COURT: That you didn't even follow your own
safety plan?

MR YOUNG But it -- but that's a hypothetical
But it didn't happen. And if it did, that wasn't the cause of
action. Their cause of action was that there was sone type of
dangerous condition, and the only thing they could finally
devel op was they went and hired sonebody to say sonethi ng was
pl ausi bl e under the ADA. That was all they had.

THE COURT: So if your floor plan through your
safety director called for 12 tables and 26 chairs, and you
guys snuck in two or three nore, would that be in clear --
through the safety director -- would that be evidence?

MR YOUNG Wuld it be evidence?

THE COURT: Wuld that go -- yeah. Could that be
evi dence --

MR YOUNG It could be.

THE COURT: -- that the trier of fact would ve | ook
at, and said, okay, well, this conpany set up through its own
safety director what they considered a valid safety plan for
i ngress and egress going through this area, noting we would
have handi capped individuals. | nean, it's why your safety
directors go through it. And then after he approved it,
soneone at the deli or the Luxor said, |ook, we've got a ton

of people wanting service at the deli, want to go in there, we
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need to throw a couple nore tables in there.

Ckay. So if that had occurred -- because they didn't
have the floor plan. They didn't know what the origina
design was -- and those facts had occurred, that would be
valid evidence at |least the trier of fact could | ook at, and
say, |ook, the conpany didn't even follow their own plan.

MR, YOUNG Exactly.

THE COURT: (kay.

MR, YOUNG Had that occurred --

THE COURT: So it wasn't until that 30B -- isn't
until that, quote, "floor plan"” gets dissem nated that we can
say that they didn't do it? You're saying, we'll take a | ook
at the video, they could | ook at the pictures, but if the
safety plan was totally different than what was represented in
the pictures, isn't that evidence that they could ve presented
to the trier of fact, and said, |ook, they don't even follow
their own safety plans?

MR. YOUNG Sure. In theory. But it didn't happen
her e.

THE COURT: Ri ght.

MR YOUNG And --

THE COURT: But didn't they need to discover that?

MR YOUNG Well, sure. And then so why didn't they

notice the depositions? Wy didn't they then call ne, and
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say, "You know what? | want to consider your offer, but I
need that deposition first. Let's take a |ook at that."
Not hi ng. Radio silence until Decenber. And in addition, Your
Honor, and the reason why during trial that | was trying to
get alive -- excuse ne -- a live witness here in place of

Li ndsay Stoll, is because they were taking her testinony out
of context in that deposition.

But when they finally pieced it together, it still didn't
make sense, and | didn't want to fight it. But they were
taki ng her testinmony out of context, that that particul ar pink
plan, if you remenber, that pink background, that was the
final plan, and those were exactly where all the tables were.
That was conpletely out of context, and it was not the
guestions that were being posed to her, and it was not the
answers that she was providing. So that's the reason why I
was trying to get a live person here, to clarify that issue.
But it just didn't make sense the way they were playing it
anyway, so it didn't -- | didn't want to nuddle up the waters.

But given the fact is, if they were going to try to prove
that claim why didn't they bring that forward? Wy didn't
they put that in their interrogatory responses? Wy didn't
they just respond to me and | ook right, and say, "This is what
| want to do. | need this information before |I can consider

you offer"? | send those letters all the tinme. "I can't
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consi der your offer of judgment until | get this information."
Not -- nothing. Nothing was done.

And how -- a person to nonitor the deli? A person to
nonitor the deli and a screening policy to rent the scooter.
Vel |, screening policy to rent the scooter, that was Desert
Medical's issue. That was Desert Medical, and that deals with
a whole other thing. As for the deli itself, even the 30B(6)
wi tnesses didn't devel op any type of evidence to support their
theory that there was a dangerous condition. And so if we
cone all back to what we're really here about, we're here
about whether this re- -- this offer was reasonable in tine as
well as in anount.

At the tine that | made the offer, | included a letter as
well after | had phone calls with the Plaintiff's attorney
expl ai ni ng our position, explaining why we believe that their
all egations are wong. W even told them talk to M.
Sawanot o' s counsel who told us this stuff. Because we hadn't
taken Plaintiff's deposition yet at that tinme. And | agree,
we hadn't taken Plaintiff's deposition, but they shoul d ve
talked to their owmn client. Their own client --

THE COURT: That's what ny problemis, Counsel, is
you sit here and tal k about devel opi ng of evi dence, you don't
even know what the Plaintiff was going to say and you shoot

over a $1,000 QJ. So if your own logic is, we did it based
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upon the facts, the primary fact finder or the primary fact
witness on the Plaintiff's side would' ve been the Plaintiff.

MR, YOUNG Exactly.

THE COURT: So you didn't have those facts. You
didn't even know what she was going to say when you made an
of fer judgment of $1,000.

MR YOUNG Well, | didn't have her deposition
testinony, but | did have her responses to interrogatories.
had the other statements in her nedical records. | also had

THE COURT: So you didn't need to take her
deposi ti on?

MR YOUNG Well, no. | didn't say that. | didn't
-- actually, | didn't notice it, but I went there. But --

THE COURT: And you asked questi ons.

MR. YOUNG Yeah.

THE COURT: | sawit.

MR. YOUNG Yeah. And | nmean, but --

THE COURT: So it was inportant to get her
i nfornmation.

MR YOUNG Well --

THE COURT: You had sonething you wanted. You had
little holes you wanted to fill in.

MR. YOUNG Exactly. And if you renenber, Your
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Honor -- excuse me -- |I'mchoking here. The Plaintiff has a
hard time renenbering this stuff. That was -- with
remenbering --

THE COURT: Ckay.

MR YOUNG -- was testified to or represented at
trial. And so at the time of her deposition that was al so an
issue. So that's how conme in ny letter | specifically said,
"This is what M. Sawanoto's counsel is representing to us
that he is going to testify to. Ask him Confirmthat.
Let's find these facts out.”" And then we went and took the
depositions because they wouldn't confirmthat stuff, or
didn't want to acknow edge that stuff. And then we had to
incur nore fees and costs going to Al abama, and then we had to
go to Florida as well to take these depositions.

Then after -- even after we had those sworn testinony,
still nothing. That's how conme | believe it was naintained
and unreasonabl e, Your Honor.

THE COURT: Ckay. This is what |I'mgoing to do,

Counsel. In regards to the offer of judgments, when | get
nunmbers like this -- and | understand, because it's always
this turnoil. You know, you say you have $420,000 in nedica

bills, so $1,000 isn't reasonable. But 420,000 in nedica
bills, $200,000 m ght not be reasonable, $300,000 nmight not be

reasonable. Al the years of nmy practice, both on the
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plaintiff and defense side, we | ooked at these $1,000 offers
of judgnment fromthe plaintiff's side as just |udicrous.
There's no way we could settle it. W got nore than that in
just our initial costs.

But once all the facts were generated and all the parties
knew exactly what the positions were going to be, that's when
| consider what shoul d've been done. As a result therein, |I'm
going to allow the fees that were incurred in Decenber. W
total is $69,688. Counsel for the Defendant, go ahead and
prepare the order. You got that nunber?

MR. YOUNG 69, 688?

THE COURT: Yes, sir.

MR. YOUNG And, Your Honor, | actually didn't get
t he nunbers on the --

THE COURT: Ckay.

MR YOUNG  -- costs.

THE COURT: The costs were $22,097.28, excluding the
experts. The total for experts, | broke it down five, five,
and 7.5, for a total of 17,500.

MR YOUNG Ckay.

THE COURT: Total costs, then, would be $39, 597. 28.
Go ahead and prepare the order, Counsel.

MR. YOUNG Thank you, Your Honor

THE COURT: Thank you.
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MR. PFAU. Thank you, Your Honor.

MR. MOSS: Thank you.

[ HEARI NG CONCLUDED AT 10: 04 A M]
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Wednesday, March 27, 2019 at 9:03:19 AM Pacific Daylight Time

Subject: RE: Harrison v. Luxor

Date: Monday, March 4, 2019 at 3:24:08 PM Pacific Standard Time

From: Loren Young

To: Boyd Moss, Matthew Pfau

CC: Barbara Pederson, Courtney Christopher, Bruce Alverson, Brian K. Terry, Stacey Upson

(stacey.upson@farmersinsurance.com)
Attachments: image001.jpg, image002.png, image003.png, image004.png, image005.jpg, image006.png

Dear Mr. Moss:

In anticipation of a potential phone call, | revised the paragraph on page 4 and let me know if this is
better:

On March 23, 2017, Luxor served an offer of judgment to Plaintiff for $1,000.00 pursuant to
NRCP 68. Pursuant to the rule, if an offeree rejects an offer and fails to obtain a more favorable
judgment, the Court may order the offeree to pay reasonable attorney’s fees incurred from the
date of the service of the offer. As Plaintiff did not prove a claim or damages against Luxor,
leading to a defense verdict, this Court finds the offer served by Luxor was reasonable and
Plaintiff did not obtain a more favorable judgment than the offer. Thus, the Court finds that
Luxor is entitled to a partial award of attorney’s fees incurred during the month of December
only.

As for the second paragraph objected to on page 6, this is was addressed in the briefing. See my reply
brief on page 3:16 — page 4:11. Not sure why you believe that the Muije case does not support the
statement. Here is a quote from the case with my added emphasis:

“Many cases in other jurisdictions have held that an offset is part of the trial judgment, and
thus it takes priority over an attorney's lien. Salaman v. Bolt, 141 Cal.Rptr. 841 (Ct.App. 1977);
Galbreath v. Armstrong, 193 P.2d 630 (Mont. 1948); Hobson Constr. Co., Inc. v. Max Drill, Inc.,
385 A.2d 1256 (N.J. Super.App.Div. 1978); Johnson v. Johnston, 254 P. 494 (Okla. 1927).

In Salaman, the court gave priority to an offset arising from an unrelated matter between the
two parties. In explaining that an offset must be satisfied before attorney's fees, the court
stated:

[Elquitable offset is a means by which a debtor may satisfy in whole or in part a
judgment or claim held against him out of a judgment or claim which he has
subsequently acquired against his judgment creditor. The right exists independently of

statute and rests upon the inherent power of the court to do justice to the parties
before it.

Salaman, 141 Cal.Rptr. at 847.

Thus, the Salaman court determined that equity requires settlement of the net verdict
between the two parties before attorneys' liens may attach.
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The argument that Cab Company is not a lienholder nor a secured creditor ignores Cab
Company's status as a party to the case. The purpose of the suit was to determine what Cab
Company owed, and the net result of the suit was that Cab Company owed nothing. In Hobson,
the plaintiff won a judgment in the Law Division but lost a greater judgment in a related action
in the Chancery Division. The court held that, "[u]lnder such circumstances the attorney's lien
could not be enforced for there would be no judgment or fund available to the client to which
it could attach. .. ." Hobson, 385 A.2d at 1258. The Hobson court reasons that the prevailing
party should not be burdened by the claims asserted by the losing party's attorney. /d. at 1258.
The purpose of a lawsuit is to settle a dispute between two parties. Only after that dispute is
settled, should the courts or legislature supervise the division of a recovery between attorney
and client.

John J. Muije, Ltd. v. North Las Vegas Cab Co., 106 Nev. 664, 666-667, 799 P.2d 559, 560-561, (1990).
Clearly, equity requires the offset before the attorneys’ lien attaches. | believe this is an accurate
statement of the law. However, if you believe this is inaccurate, | believe it will be necessary for you to
file a motion to adjudicate the lien.

If you would like to discuss the proposed changes, give me a call. However, since the second
paragraph is going to remain in the proposed order, | understand that you will still object, so | will
submit the order with the above changes. If your position has changed, please let me know. Thanks.

Loren S. Young, Esq.

Managing Partner - Nevada

LINCOLN, GUSTAFSON & CERCOS LLP
Experience. Integrity. Results.

California Nevada Arizona

550 West “C” Street, Suite 1400 3960 Howard Hughes Parkway, Suite 200 2415 E. Camelback Rd., Suite ©
San Diego, California 92101 Las Vegas, Nevada 89169 Phoenix, Arizona 85016
619.233.1150; 619.233.6949 Fax 702.257.1997; 702.257.2203 Fax 602.606.5735; 602.508.6099 F.

www.lgclawoffice.com

The information contained in the text (and attachments) of this e-mail is privileged, confidential and only intended for the
addressee(s). Nothing in this email or attachments is intended as tax advice and must not be relied upon in that regard.
Please consult your tax advisors. You are not authorized to forward this email or attachments to anyone without the
express written consent of the sender.

From: Boyd Moss <Boyd@mossberglv.com>

Sent: Friday, March 1, 2019 3:46 PM

To: Loren Young <lyoung@Igclawoffice.com>; Matthew Pfau <matt@p2lawyers.com>

Cc: Barbara Pederson <BPederson@Igclawoffice.com>; Courtney Christopher
<cchristopher@alversontaylor.com>; Bruce Alverson <BAlverson@AlversonTaylor.com>; Brian K. Terry
<BKT@thorndal.com>; Stacey Upson (stacey.upson@farmersinsurance.com)
<stacey.upson@farmersinsurance.com>

Subject: RE: Harrison v. Luxor

Mr. Young:
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Please be advised that object to the following paragraphs of the order:
Page 4, lines 19-25:

“On March 23, 2017, Luxor served an offer of judgment to Plaintiff for $1,000.00 pursuant to NRCP
68. Pursuant to the rule, if an offeree rejects an offer and fails to obtain a more favorable judgment, the
Court may order the offeree to pay reasonable attorney s fees incurred from the date of the service of
the offer. Given the fact that Plaintiff has not provided any proof to support a claim against Luxor, this
Court finds the offer served by Luxor was reasonable and Plaintiff did not obtain a more favorable
Jjudgment than the offer. Thus, the Court finds that Luxor is entitled to a partial award of attorney s fees
incurred from the date of the offer.”

We believe that the judge said that the OOJ was not the reasonable value under NRCP 68 and the award
for fees was for the month of December (the trial) based on NRS 18.010. Additionally, I think the two
jurors that did not vote in favor of a defense verdict would indicate that the statement “Plaintiff did not
provide any proof to support a claim against Luxor” is not accurate.

Page 6, lines 5-9:

“Based on the forgoing, IT IS HEREBY FURTHER ORDERED that this total final judgment must first
be offset from other settlement funds received by Plaintiff and Plaintiff's attorney as part of the trial
Jjudgment before any distribution and this total final judgment in favor of Luxor takes priority over any
other lien, including an attorney s lien. John J. Muije, Ltd. v. North Las Vegas Cab Co., 106 Nev. 664,
666, 799 P2d 559, 560 (1990).”

This issue was never addressed in briefing or oral argument. Accordingly, our position that it would be
improper to include any ruling on this issue as part of the Order. We have an attorney lien for services
against any recovery on Ms. Harrison’s behalf. Your client has a judgment for attorneys’ fees and costs.

We are unaware of any Nevada authority that would support the position that your client’s
“judgement” for attorney’s fees and costs takes priority over our attorney lien for fees and costs on a
prior recovery. The case cited certainly doesn’t stand for that.

If you are agreeable to either re-work the first paragraph we object to and remove the second, we can
agree to sign the order. If not, we will file our own competing order that removes the two paragraphs.

On a related note, if you want to brief the issue regarding your client’s judgement and where it falls in

line of priority with our attorney lien we will hold the money in trust until the issue is adjudicated, but
this issue was ever addressed by the Court.

BOYD B. MOSS III, ESQ.
MOSS BERG INJURY LAWYERS
4101 MEADOWS LN. SUITE 110
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LAS VEGAS, NV 89107

P: (702) 222-4555

F: (702) 222-4556
boyd@mossberglv.com
www.mossberginjurylaw.com

8 Moss Berg

Injury LAWYERS

Moalsio sedbud \\35_[)(),

P
@ \PREEMINENT IS/,
=/ A\\%»
VAR Vilvg

CONFIDENTIALITY NOTICE: The information contained in this e-mail message is attorney privileged and
confidential information intended only for the use of the individual or entity named above. If the reader of
this message is not the intended recipient, or the employee or agent responsible to deliver it to the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this communication is
strictly prohibited. Nothing in this e-mail should be construed as an electronic signature or an act
constituting a binding contract. If you have received this communication in error, please immediately notify
us at (702) 222-4555. Thank you.

From: Loren Young <lyoung@I|gclawoffice.com>

Sent: Thursday, February 28,2019 12:21 PM

To: Boyd Moss <Boyd@mossberglv.com>; Matthew Pfau <matt@p2lawyers.com>

Cc: Barbara Pederson <BPederson@Igclawoffice.com>; Courtney Christopher
<cchristopher@alversontaylor.com>; Bruce Alverson <BAlverson@AlversonTaylor.com>; Brian K. Terry
<BKT@thorndal.com>; Stacey Upson (stacey.upson@farmersinsurance.com)
<stacey.upson@farmersinsurance.com>

Subject: Harrison v. Luxor

Mr. Moss and Mr. Pfau:

Please find attached a proposed order and judgment regarding the Court’s ruling yesterday on Luxor’s motion
for fees and costs. Please advise by March 1, 2019 or any objections or requested changes. If acceptable,
please sign and return to my office for handling with the court.
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As noted, this award must first be offset from other funds received by Plaintiff and Plaintiff’s attorney as part
of the trial judgment and take priority over any other lien, including an attorney’s lien. John J. Muije, Ltd. v.
North Las Vegas Cab Co., 106 Nev. 664, 666, 799 P.2d 559, 560 (1990). Thus, please refrain from distribution
of any funds received from other sources and settlements until this judgment is entered and paid. Thank you.

Loren S. Young, Esq.

Managing Partner - Nevada

LINCOLN, GUSTAFSON & CERCOS LLP
Experience. Integrity. Results.

California Nevada Arizona

550 West “C” Street, Suite 1400 3960 Howard Hughes Parkway, Suite 200 2415 E. Camelback Rd., Suite ©
San Diego, California 92101 Las Vegas, Nevada 89169 Phoenix, Arizona 85016
619.233.1150; 619.233.6949 Fax 702.257.1997; 702.257.2203 Fax 602.606.5735; 602.508.6099 F.

www.lgclawoffice.com

The information contained in the text (and attachments) of this e-mail is privileged, confidential and only intended for the
addressee(s). Nothing in this email or attachments is intended as tax advice and must not be relied upon in that regard.
Please consult your tax advisors. You are not authorized to forward this email or attachments to anyone without the
express written consent of the sender.
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LOREN S. YOUNG, ESQ.

Nevada Bar No. 7567

THOMAS W. MARONEY, ESQ.

Nevada Bar No, 13913

LINCOLN, GUSTAFSON & CERCOS, LLP
ATTORNEYS AT LAW

3960 Howard Hughes Parkway

Suite 200

Las Vegas, Nevada 89169
Telephone:  (702) 257-1997
Facsimile: (702) 257-2203

lvoung@leclawoffice.com

tmaroneyi@leclawotfice.com

Attornevs for Defendant, RAMPARTS, INC.
d/b/a LUXOR HOTEL & CASINO

Electronically Filed
2/20/2019 4:53 PM
Steven D. Grierson

CLERE OF THE COUE E

DISTRICT COURT

CLARK COUNTY, NEVADA

YIVIA HARRISON, an individual,

Plaintiff,
V.,
RAMPARTS, INC. d/b/a LUXOR HOTEL &
CASING, a Nevada Domestic Corporation;
DESERT MEDICAL EQUIPMENT, a Nevada
Domestic Corporation, DOES [ through XXX,

inelusive, and ROFE BUSINESS ENTITIES |
through XXX, inclusive,

Defendants.

DESERT MEDICAL EQUIPMENT, a Nevada
Domestic Corporation,

Third-Party Plaintiff,
v,

STAN SAWAMOTO, an individual,

Third Party Defendant.

CASE NO.: A-16-732342-C
DEPT. NO.: XXIX

DEFENDANT RAMPARTS, INC. d/b/a
LUXOR HOTEL & CASINO’S REPLY IN
SUPPORT OF ITS MOTION FOR
ATTORNEY'S FEES AND COSTS

Hearing Date: February 27, 2019
Hearing Time: 9:00 a.m.

Case Number: A-16-732342-C
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COMES NOW, Defendant, RAMPARTS, INC. d/b/a LUXOR HOTEL & CASING
{hercinatter referred to as “Luxor™), by and through its attorneys of record, the law firm of LINCOLKN,
GUSTAFSON & CERCOS, LLP, and hereby submits the following Points and Authoritics in support
of its Reply lo Plantitf™s Opposinon o Luxor's Motion for Altorney’s Fees and {(Costs,

This Reply is made and based upon the attached Memorandum ot Points and Authorities and
supporting documentation, the papers and pleadings on file in this action, and any oral argument this
Court may allow at the time of hearning,

DATED this 20 day of February, 2015.

LINCOLN, GUSTAFSON & CERCOS, LLP
" -~ IJ

LORENT, ygUN gyﬁqq
0

Nevada Bar Nés1567

THONMAS W. MARONEY, ES{).

Mevady Bar No. 13913

3960 Howard Hoghes Parkway, Suite 200
Las Vepas, NV B9160

Attomeys for Detendant, RAMPARTS, INC,
dfbia EUJXOR HOTEL & CASING

INFTRODUCTION

As this Court is aware. irial started on December 100 2005 and concluded on Decentber 20,
2018 wath the Jury returming a Delense Verdict against Plaintifl and in Luxor's favor. As such. Luxor
is the prevailing party and, thus, entitled to award of costs pursuant to WRES §18.0035 and NRS 18,020,
Pursuant to NRS $18.110 and case law, a memorandum of ¢osts must be filed withio 5 days after the
entry of order or judgnent. Here, the Enlry of Judgment on the Verdict was Oled and served on January
16, 2019 and the Momorandun of Costs was Himely filed on Jamoary 17, 2019, As ihe provailing pay,
Luxor respectfully requests the Court grant its costs incurred in this matter to defend the allegations
made by PlainnIf,

MRS §1R.110(4) expressly provides thal i Plaintitf wished to dispute and/or retax and settle

those costs, “Within 3 days after service of a copy of the memorandum, the adverse party may iove

!
i
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the court, upon 2 days’ notice, to rotax and seitle the costs, notice of which motion shatl be filed and
served on the prevailing party claiming costs. Upon the hearing of the motion the court or judge shall
sertle the costs.” See Nov, Rev, Stat, Ann, § 18.110(4). Thus, Plaintiff’s motion to retax and scitle
Luxor’s costs was due on or before January 28, 2019, Plaintiff did not file a motion to retax and setilc
Luxor’s costs and, thus, Plaintiff has waived any objection to the Memorandum of Costs and the Court
should enter an order granting Luxor’s costs wotaling S53,16003.  Sheehan & Sheehan v. Nelson
Malley & Co., 121 Nev, 481,493, 117 P.3d 219, 227 (2005). Plaintitt’s faltenng argument that Luxor
is not cntitled to recover costs pursuant to NRCP 68 is inapplicable here,

Plaintill™s opposition fails o cite any applicable law or statute in support of the arguments
made. In fact, Plaintitf conends thar the standard of care in consideting an award of attorney's fees
is that Defendant must show Plaintiff“brought forth this lawsuit and proceeded 10 rrial in ‘bad faith'.”
(See Pluntil™s Opposition, Page 2, Sec afso Page 3 line 135, which contradictonly stales ' Defendant
concedes the arpument thal Vivia's claims were nat in good faith.. ). Tollingly, although Plaintiif
includes quotation marks, there 15 no citation for the argument.  Plaintiff is cleurly flummeoxed
regarding legal arguments of “good faith™ and “bad {aith,” which arc not cqual opposites,

As g preiiminary matter, it must be brought to the Court's artention that Fuxer seeks recovery
ol cosls and foes against Plaintiff and Plaintift™s counsel, which award should be ofilset from scttletent
funds received by Plaintiff from other sources. 1t is Luxor’s understanding thar during trial and before
the jury verdicl, Plantff reached a highdow agreement with Deserd Medieal Equipment hat
auaranteed Plaintiff would reccive a certain amount na matter what the verdict would be. In Nevada,
as well as m other junsdictions, “an offset is part of the tnal judgment. and thus it takes prionty over
an altorney's lien,™ Jofin J Mudje, Led v, North Loy Fegas Cab Co, 106 Nev. 864, 666, 799 P.2d 539,
SO0 (1990Y ciiing Solaman v, Boft, 141 Cal.Rptr. 841 (Ct.App. 1977) Salbweath v, Armstrong, 193
P2d 630 (Moot 1048y, Hobson Conste. Co., fnco v Max ill, ne, 385 A 12536 (NI
Super. App.Div. 19TR): Johnson v. Johnston, 254 P, 494 (Okla, 1927,

1t is anticipated Plaintiff may arruc that Plaintiff s counsz] has perfected an attormcy’s lien and,
thus, the attomey’s lien takes prionty over everyvthing, including any award of fecs and costs to Luxor,

This 15 incorrect.  In Safamean, the court gave poorty to an offset ansing fom an unrelated matier

-
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botween the two parties. The Court explained that an offset must be satisfied before attomey's fees are
calculated. The Saleman court determined that equity requires settlement of the net verdict between
the two parties before an attomey’s liens may attach. Sefaman. 141 Cal Bptr. 841, A perfected
attorney's lien altaches to the net judgment that the client receives after ail setoffs arising from that
action have been paid. See Jolin J Mugje, Ltd, 106 Nev, at 687, After the net judgment is finalized,
then the attorney's licn will be superior to a lator licn asserted. (Fd. ciring See Untitedd Stares Fidelity &
Gregrantee v Levy, 77 F.2d 972 (5th Cir. 1935) (attornesy's lHen is superior to offset from a cluim arising
out of a different matter from which the judgment arose);, Cetenda v, United Cafifornia Banf, 038 P.2d
1269 {Cal. 1982} {allomuey's lien 15 superior to that of another creditor who obained a ien on the same
Judgment); Haogw v, Chordie's Kosher Marker, 112 P.2d 627 (Cal. 1941 (attorney's lien is superior to
that of third-party judgment creditor).
Plaintiff's opposition attcmipts to wiilize ihe Beattic v, Fhomas, 99 ey, 379, 5HE, 668 P.2d
268, 274 {1983}, factors to oppose Luxor’s request for attomey s tees based on the following:
o Luxor’s Offer wos not in good {aith
s Luxor should not be awarded attorney’s fees pursuant to NRS 18.01¢
As noted, Plaintifi®s opposition 15 void of any supporting case law or statute.  Plaintiff's

opposition is tatally flawed based on the forgoing;

«  Based on the lack of cvidence to support liability against Luxor, and no special damages

sought, the offor of judgment was reasonable, timely and in pood taith: and
«  Plaintilt and Plaintiff's Counsel unreasonably maintained and extended the action
against Luxor and. thus, is subject to an award of attorney’s lees.

In addition to Luxor's argument as the prevailing pmty and obtaining a judgment more
{avorable than iy’ NRCP 8§ offer of judgment, Tuxor respectiully requests the Courl award Luxot™s
attorneys’ fees incurred in this action to defend the baseless, unreasonable, and fivoloas allegations
made by Plantiff pursuant to NRS §13.010 and NRS §7.085. All the jurors concluded, including the
two dissenlers, (hat all the evidenee showed that Plaintiff was 2t g muumur of 51% at fault and. thus,
no recovery, The evidence and tnal conhrmed that the action was maintained without reasonable

prounds triggering an award of artorney’s fees pursuant MRS §18.010(2Hb). Because Plaintiff brought

4
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and maintained ths lawswil against Luxor “without reasonable ground,” Defendant is entitled to an
award of attorney fecs. The Nevada legislature requircs courts to “liberally construe” NRS §
18.010{2bY's allowance for attormney tees to 2 provailing party in groundless lawsaits *in favor of
awarding atrorney’s fees in all appropriate situations.”
1.
ARGUMENT

1. Based on the lack of evidence to suppaort Hability against Luxor, and no speeial damages
sought, the offer of judgment was reasonable, timely and in good faith

The purpose of offers of judpment is to promote setflement of suits by rewarding defendants
who make reasonable offers and penalizing plaintiffs who refuse 0 accept them. Early settlement
saves time und money for the court system, the parties, and the taxpayers. NRCE 68 requires a
plaintiff's atrorney 10 advisc his o her client to aceept reasonable offers. The possibility that a clicm
will not heed sound advice is a risk that the attorney, not the opposing party, must bear. John J Muife,
Lid v North Las Feeas Cab Ca, 106 Nev, 664, 667, 799 P.2d 559 5361 (1990}

Plaintiff complains that Luxer’s offer was too little and too early and, thus, not in good faith,
Plaintifl asserts that at the time of the offer was made {March 23, 2017}, little information was known
to allow Plaintiff to evaluate the claim. This argument is ironic given that Maintift was the keeper of
the facts from the beguumng with knowledge ol the accident and stalements trom Plaintd! and her
family showing there was little to no chance Plaintiff would not be found at lease 51% at fault for
driving her scooter into a stationary table.

Plaintift claims that the 51,000 was too litile given that Plaintiff had over 5400000 in medical
hills. This argument is twisted since Plaintiff did oot present any evidence of medical bills at trial.
Although Plaintiff presented a hife care planner at tnal, Plainnff later sbpulated on the recond dunng
irial that Plaintff would not be asking the jury to award any damages for past medical bills or future
madical bills. Therefore. piven that Plaintiff’s medical bills sought at trial was Zoro, and liabiliey was
anlikely against Luxor, an offer of $1.000 eurly in the case, almost two years before tral, and months
before incurring substantial fees and costs in taking depusitions, retaining experts, and other discovery,

was nol only reasonable, but predictive.
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This casc against Loxor was never aboul damapes. [t was aboul liability. Was Luxor
reaponsible for Plaintiff’s injuries because Plaintiff drove her scooter ino a table at Luxor's Delj; the
uncquivocal answer was No. Luxor informed Plaintift of that position carly on in the litigation. On
February 21, 2017, Luxor’s counsel discussed the allegations in the complaint, how the allcgations
were inaccurate, false, and did not support a negligence ¢laim against Luxor, (See letter to Matthow
Ffau, Esg. dated March 23, 2017, a true and correet copy is attached hereto as Exhibat <A™, Luxor
contirmed the [naceurate and {alsc allegations in the complaint, confimed the facts that Plaintiff and
her family moved the furniture causing any *‘obstruction” and, thus, reguested a disinissal. fo. At this
point, Luxor also served the offer of judgment.  Afier incumring substantial fees and costs. as well as
lees and cosls to Lravel to Alabama to 1ake depositions of Plainiff and Plaintiffs farmly, Luxor again
atternpted to encourage Plaintiff to resolve the claim against Luxor and even olforsd to waive its
attorney’s lees and costs, which were substantial. {See letter to Matthew Pfau, Esq.. dated fune 15,
2017, atrue and correet copy is attached herato as Exhibit “B™). Plairuilf continued to ignore Luxor's
requests and maintained the frivolous action.

“The district court may consider the oral offers of setllemnent in determiniog whether
discretionary tees should be awarded under NRS Chapter 18 or the amount of fees.™ Parodi v, Buders,
115 Nev, 236, 242 {1999), When considering 4 motion for attomey's fees pursuant 10 subdivision
(7)) in 2 case 1 which a non-stamtory offer of scttlement has been rejocted, the district court must
consider the reasonableness of the rejection. Factors which go to reasonableness include wheather the
offeres evenmally recovercd more than the rejocted offor and whether the offeree's rejcetion
unreasonably delaved the litigation with no hope of greater recovery. Cormier v. Manke, 108 Nev,
316, 8300 P.2d 1327 (19973,

Subsequently, on Aupnst 20, 2018, Luxor moved for summary judgrnent. Plainb ff mainly
relied onoan expert opinion to defeat the motion. The expert opinion sugpested that 1t was “plausible™
that there was an ADA violation in the Deh. This Court narrowly dented Luxor’s motion for summary
judgment and stated:  “Counsel. 1 can teil you this: I'm gonna deny it this time. Major uphill battle.

Major uphill battle in this case: ekny? Gonna deny it at this time without prejudice.” (See llearing
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Transcript of hearings on September 24, 2108, Page 26:18-20, a true and correct copy is attached
hereto as Exhibit “C™).

As shown at trial, there was never any evidehec to suggest 4 danperous condition existed inside
the Deli at the time of the incident. On December 10, 2018, this matter proceeded to trial resulting in
a full defense verdict in favor of Loxor. Plaintiff at no time in this case, whether in discovery or at
tmal, provided any facts o establish a datgerons condition existed at the time of the imeident. Thus,
Plaintitf failed to demonstrate any reasonable basis to support its case against Luxor and no
justitication for rgjecting the offer of judgment. As such, Plaintiff acted unweasonably by rejecting the '
Offer ol Judgment and proceeding to tnal. Therefore. Luxor should be entitled to any attorney’s fees
incurred after service of the olfor of judgment pursuant to NRCP 88, totaling $207.323.00 incuired in
defending Plaintiffs allegations, as Luxor received a more favorable judgment al the time of traal and

Plaintiff rejected a reasonable offcr,

2. Plaintitf and Plaintiff*s Counsel unreasonably maintiined and cxicnded the action
against Luxor and, thus, is subject to an award of attorney’s fees

As shown above and in the original Motion, Luxor is entitled to an award of costs totaling
$£53,182.77 as the provailing party pursuant 1o NRS 18.020. Plaintff did net file a motion to retax
those costs and. thus, waived any objection. Luxor Also seeks an award of $207,323.00 in attorney’s
foos pursuant o NRCP 68 NRS 7.085 and NRS 18.010.

Although PMlaintiff submits an oppaosition to Luxor’s request for [ees under NRS 18010,
Plaintiff coneedes that “Defendand should not be entitled for attormey’s fees for work completing in
preparing for trial, including (ime to prepare and perfurm depositions and time preparing and
detending Motions, [f they [sic] cowt were to grant Defendants fsich any fees in this case they should
be limited to the time spent during the @ days of tdal.” {See Plaintiffs opposition. Page 5 line 26
through Page 6 line 4). Based on Plaintiff's logic and opposition, Luxor should be granted, al a
., an award of §4.3,207.00 tn attorney’s fees incurred for trial.

[n addition o the concession, Luxor seeks the remaming attorney’s fees incwrred as Plaintiff
maintained this action and extended the litigation without reasonsble grounds against Loxor and. thus,

is subject to the additional penalties under NES 1RGO0 and KRS 7.085.
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MNevada Revised Statuie § 7.083 provides:

1. Ifa court hinds that an attorney has:

(a) Filed, maintained or defended a civil action or procecding
in any court in this State and such action or defense 5 not well-
grounded in Tact or is not warranted by existing law or by an
argument tor changng the existing law that is made in good (mth;
or

(b} Unreasonably and vexatiously extended z civil action or
proceeding before any court in this State, the court shall require the
altorney personally to pay the additional cosls, expenses and
attorney's fees reasonably incurred because of such conduct.
2. The court shall Hbcrally consirue the provisions of this section in
favor of awarding costs, expenses and attorney's fees in all
appropriate sitmations. It is the intent of the Legislature that the court
award costs, expenscs and attorney's fees pursuant to this section and
impose sanctions pursuan w0 Role 11 of the Nevada Rules of Civil
Procedure in ail appropnate siuations to punish for and deter frivolous
or vexatious claims and defenses because such claims and defenscs
averburden limited pudicial resources, inder the Gimely resolution of
meritoniouws claims amd increase the costs of engaging in husiness and
providing profossional services to the public. (emphasis added?,
A teroundless” cloim is synonymous with a *fmivolous™ claim, See United States v Capener, 390 F.3d
1038, 1066 (9th Cir. 2019, Under Nevada law, a claim is fiivolous if Yit is not well grounded in fact
or warranted either by existing law or by a rood fath argument {or the extension, modification, or
reversal of existing law ™ Sfmonion v Unlv, & Conp, College Sus, of New, 132 Newv, 187, 190, 128
B3d 1057, 10683 (2006} “A fovolous clum s one that 15 legally unreasonable, or without legsl
foundation.™ fn re Cranthom Bros., 922 17.2d 1435, 1442 {9th Cir, 1991) (internal quotations omitted),
“A claim 15 fnvolous if it is otterly lacking in legal ment . . . 7" Unfted States ex red, J Cooper &
Assocs v, Bernard Hodes Gronp, Ine., 422 F. Supp. 2d 225, 238 (D.D.C. 2006). “A 1gal court is not
required o find an improper motive to support an award of attorney toes, rathor, an award may be
hased solcly upon the lack of a good laith and rational argument in support of the clawm.” Breining v
Harlress, 872 N.E2d 135, 16] (Ind. App. 2007) (applving an allomey lees statule substantively
similar to Nevada's). A claim lacks reasonable grounds if it is "#er sepported by any credibie
evidence af irfal" Bobbv Berosind, Ted, v PETA. 114 Nev, 1348, 1354, 971 P.2d 383, 387 (1998)
{internal guotation marks omitted){emphasis added). Courls must “liberably construe [NRS
12.010(2)b)] in favor of awarding attorney's toes in all appropnate siiuations.”

_3__.
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In the eppaosition, Plaintiff assers that there is no legal authority that would support an award
of fees and costs against Plaintiff and Plaintff™s counsel jointly and severally. (See Opposition, Page
7 lines 9-17}). Under NRS 7.085(1 ). the distnet court can hold an attomey persenally hable for the
attormey fees and costs an opponent incurs when the attormey "[ulnreasonably and vexatiously extends
a civil action or procecding” or "{flile[s], maintain[s] or defend[s] a civil action . . . not well-grounded
in fact or is net warranted by existing law or by an arpument for changing the existing law that is made
in good faith.™ Pubiic Emplovees’ Rer, Svs. w Girrer, 393 P.3d 673, 682, 133 Nev. Adv. Rep. 18 (April
27, 2017). When awaerding attorney fees, "2 distret court abuses its discretion by making such an

award without including in is order sufficicnt reasoning and findings in support of its ultimate

determination” Warson Hownds, PO v Elgled Judicial Dise Conerr, 338 P.3d 228 at 233, 131 Nev.

Adwv. Rep. 79 (Scplember 24, 2013). Thus, the Distoct Coud may order and find the Plaintiff and
Plaintiff™s attorney jointly and severally liable for an award of attorney’s fees and costs if the District
Couart's order sulficiently explaing why and articulates sufficient facts under NRS 7.085 for the order,
fd. The court shatl liberally construe the statute in favor of awarding attorney™s lees

As noted in prior pleadings, motion for surmmary judgment, and again at trial, Plaintiff asserted
many different tacrs. allegations, and theories against Loxor that were not grounded in any lact.
Plaintifl {zils to acknowledpe the evidence did not change at any time throughowt discovery or at trial
and that the lack of evidence demeonsirating a dangerous condition was present from e outset. There
was 1o evidence of a dangerous condition nor was there any evidence to suggest the deli was
maintained in an unrcasonahle condition. Plantilfs namative throughout the case changed, but Luxor
maintained the same position throughout the entirety of the case, This was a simple case, Plaintiff
struck the base ol a table with her scooter. The Court recogmized it, Luxor recognized it. yet Plaintiff
still believes that because she sustained injurics, liability must lic with someone else,

The fpilowing is a st of allegations maintained in Plaintiff' s complaint that were proven to be
Falxe:

1. Plaintiff was entoring the Deli ae the time of the incident - 910

i

Luxar {Dcliy cmployees moved dining tables and chairs- §10

3. Tuxor (Deli) employees moved furniture to acconimodate Plaina ff's scooter- 10

9.
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4, As Plaintiff operated the scooter over the base of the rable, the front wheel gave
way- 11
5. After Plaintiff struck the based of the table, Plaintiff felt to the right - 711
6. PlaintifT was unaware of a dangerows conditon - 712
7. That the table was a danperous condition (o unsuspecting suests, including Plaindff
%16
{Sec Complaint, attached as Exhibit B to Euxor’s ariginal Motion for Attomey’s fees and costs). After
the macturscics were brought o Plaintitf's aitention, Plaintitt refused to withdrew the false
allegations, refused to amend the complaint, refusced o dismiss Luxor, and maintmined a <vil action
not well-prounded in fact, apd unreasonahby and vexatiously extended a ¢ivil action against Luxar
requining Luxor 10 incur sebstantial allomey’s fees and cosls reasonably incurred because of such
conduct. NRS §7.085

From the date of the offer ol judement almost two yesrs ago, Luxor has incurred $207,323 in
fees, which are more than rcasonable and appropriately reflect the work performed by Luxor’s team
in litigating this matter as demonstrated by the outcome. This total does not include all tees and costs
incurred by buxor before the offer.

After the Offer was made. Luxor was forced to continue to litigate and defend this matter for
twenty-one menths. This time included cxtensive preparation for trial and intensive dociment roview
due too Plaintiit unjustifiably redacting entire pages of medical records. Luxor was forced to participatz
in lengthy motion work, including motions in limine, & motion for summary judgment, and several
other mations, and culminating in a two week trial that resulted in a justifiable defense veedict. Thus,
the Brunzed! factors are satisfied and $207 323 .00 in fees (s reasonable and should be awarded.

Il

CONCLUSION

For the [oregoing reasons. Delendant RAMPARTS. INC, dba LUXOR HOTEL & CASING
respectfully requests this Courl grant its Motion for Attomey’s Fees and Costs and award Luxor its”
costs incurred in this matter totaling $53,160.03 pursuant to NRS 18.020 and 13.005. Further,

Refendant RAMPARTS, INC. dba I LXOR IIOTEL & CASING respeettily vequests this Court grant
-10-
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its Motion for Attomey's Fees and award Luxor 5207.333.00 for the reasonable attorney's lees
incurred in defending against Plaintiff's unfounded allegations, entering a total award in {avor of
Luxor und against Plaintiff and Plaimiffs counsel for $260,505.77 pursuant to NRCP 68 NRS
12010020y, NRE 18.020 and NREE 7085, Further, this award must first be offset from other funds
received by Plaintiff and Plaintilf’s altomney as part of the tnal judgment and take priority over any
ather lien, including an attorncy’s lien. Jodm J Muife. Lid v North Las Vegas Cab (o, 106 Nev,
664, 600, 799 P.2d 359, 560 (1990,
DATED this T day of February, 2019,

LINCOLN, GUSTAFSON & CERCOS, LLP

I gy

Y )
LOREN 5. UNGQ, ESQ).
Nevada BairNe. 73
THOMAS WMARONEY, ESQ,
Nevada Bar No. 13913
3000 Howard Hughes Parkway, Suite 200
Las Vepas, WV 831609
Attomeys for Defendant. RAMPARTS, INC,
débra LUXOR [TIOTEL & CASING

v Frhawsson Jaser g poles Eals pldes 20030220 gl ferscems v zom
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Vivia Harrison v. Ramparts, Ine. dba Luxer Hotel & Casine, ¢t al.
Clark County Case No. A-16-732342-C

CERTIFICATE OF SERVICE
THEREBY CERTITY that on the 200 day of Febroary, 2019, | served a copy of the attached
DEFENDANT RAMPARTS, INC. d/b/a LUXGR HOTEL & CASINO'S REPLY [IN
SUPPORT OF ITS MOTION FOR ATTORNEY'S FEES AND CONTS via electronic service to

all parties un the Qdyssey F-Serviec Master Tast

7 A1 .
%}-?ﬂ‘)&;’"ﬁ I A ?r J.f{fh'"t«;l—% y v

Barhara J. Pedersore 4n employee

of the law offices of

Lineolt, Gustalzon & Cercos, LLP

RN NI T R T v B ELTCRO LKL Tt Al [T 1T
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PICKARD
PARRY
PFAU

KEITH F. PICKARD, ESQ.**
ZACHARIAH B. PARRY, ESQ.*1
MATTHEW G. PFAU, ESQ.*%

10120 SOUTH EASTERN
AVENUE, SUITE 140
HENDERSON, NEVADA 89052
702 910 4300 TEL

702 910 4303 FAX

www.pickardparry.com

* licensed in Nevada
T licensed in Utah
¥ licensed in California

September 29, 2016
Via Certified Mail No.: 7015 0640 0002 1611 1975

Loren S. Young, Esq.

LINCOLN, GUSTAFSON, & CERCOS, LLP
3960 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169

RE: Our Client: Vivia Harrison
Date of Loss: 12/01/2014

NOTICE OF ATTORNEY LIEN
Ms. Young,

This correspondence serves as notice of our right to an
attorney lien for injuries arising from a slip and fall
which occurred on or around December 1, 2014.

Pursuant to our retainer agreement and NRS 18.015, the
law firm of PICKARD PARRY PFAU is entitled to
33"/3% of all sums recovered prelitigation and 40% for all
sums recovered after litigation is commenced.

We also claim a right to recover all costs advanced in an
amount to be determined at the time of disbursal of any
award or settlement.

Sincerely,

PICKARP PARRY PFAU

oo
A

N2

/ " :
Matthew G. Pfau, Esq.
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PICKARD
PARRY
PFAU

KEITH F. PICKARD, ESQ.**
ZACHARIAH B. PARRY, ESQ.*1
MATTHEW G. PFAU, ESQ.*%

10120 SOUTH EASTERN
AVENUE, SUITE 140
HENDERSON, NEVADA 89052
702 910 4300 TEL

702 910 4303 FAX

www.pickardparry.com

* licensed in Nevada
T licensed in Utah
¥ licensed in California

September 29, 2016
Via Certified Mail No.: 7015 0640 0002 1611 1982

David J. Mortensen, Esq.

Jared F. Herling, Esq.

ALVERSON TAYLOR MORTENSEN SANDERS
7401 West Charleston Blvd

Las Vegas, Nevada 89117-1401

RE: Our Client: Vivia Harrison
Date of Loss: 12/01/2014

NOTICE OF ATTORNEY LIEN
Mr. Mortensen & Mr. Herling,

This correspondence serves as notice of our right to an
attorney lien for injuries arising from a slip and fall
which occurred on or around December 1, 2014.

Pursuant to our retainer agreement and NRS 18.015, the
law firm of PICKARD PARRY PFAU is entitled to
33"/3% of all sums recovered prelitigation and 40% for all
sums recovered after litigation is commenced.

We also claim a right to recover all costs advanced in an
amount to be determined at the time of disbursal of any
award or settlement.

Sincerely,

PICKARP PARRY PFAU

oo
A

N2

/ " :
Matthew G. Pfau, Esq.
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PICKARD
PARRY
PFAU

KEITH F. PICKARD, ESQ.**
ZACHARIAH B. PARRY, ESQ.*1
MATTHEW G. PFAU, ESQ.*%

10120 SOUTH EASTERN
AVENUE, SUITE 140
HENDERSON, NEVADA 89052
702 910 4300 TEL

702 910 4303 FAX

www.pickardparry.com

* licensed in Nevada
T licensed in Utah
¥ licensed in California

September 29, 2016
Via Certified Mail No.: 7015 0640 0002 1611 1968

Vivia Harrison
491 Country Road, #404
Haleyville, Alabama 35565

RE: Our Clients: Vivia Harrison
Date of Loss: 12/01/2014

NOTICE OF ATTORNEY LIEN
Ms. Harrison,

This correspondence serves as notice of our right to an
attorney lien for injuries arising from a slip and fall
which occurred on or around December 1, 2014.

Pursuant to our retainer agreement and NRS 18.015, the
law firm of PICKARD PARRY PFAU is entitled to
33"/3% of all sums recovered prelitigation and 40% for all
sums recovered after litigation is commenced.

We also claim a right to recover all costs advanced in an
amount to be determined at the time of disbursal of any
award or settlement.

Sincerely,
PICKARl.IZ.Ei PARRY PFAU

i

Ao _—
Matthew G- Pfau, Esq.
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PARRY
SPFAU

ZACHARIAH B. PARRY, ESQ.*t
MATTHEW G. PFAU, ESQ.*%

880 SEVEN HILLS DRIVE,
SUITE 210

HENDERSON, NEVADA 89052
702 879 9555 TEL

702 879 9556 FAX

www.p2lawyers.com

* licensed in Nevada
t licensed in Utah
¥ licensed in California

January 8, 2019
Via Certified US Mail: 7015 0640 0002 1611 2750

ALVERSON TAYLOR & SANDERS

Attn: Courtney Christopher, Esq.

Attn: LeAnn Sanders, Esq.

6605 Grand Montecito Parkway, Suite 200
Las Vegas, Nevada 89149

Re: Harrison v. Ramparts, Inc. dba Luxor Hotel
& Casino and Desert Medical Equipment

NOTICE OF ATTORNEY LIEN
Ms. Christopher and Ms. Sanders,

This correspondence serves as a supplement to the
attorney lien we perfected in September 2016.

Pursuant to our retainer agreement and NRS 18.015, the
law firm of PARRY & PFAU is entitled to 33"/3% of all
sums recovered prelitigation and 40% for all sums
recovered after litigation has commenced.

We also claim a right to recover all costs. The total costs
associated with this case are $169,246.73.

Please contact our office if you have any questions.
Sincerely,

/
PARRY & PFAU

&

A

Matthew G. Pfau, Esq.
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PARRY
SPFAU

ZACHARIAH B. PARRY, ESQ.*t
MATTHEW G. PFAU, ESQ.*%

880 SEVEN HILLS DRIVE,
SUITE 210

HENDERSON, NEVADA 89052
702 879 9555 TEL

702 879 9556 FAX

www.p2lawyers.com

* licensed in Nevada
t licensed in Utah
¥ licensed in California

January 24, 2019
Via Certified US Mail: 7018 1830 0001 0148 7272

David and Vivia Harrison
491 Country Road, # 404
Haleyville, Alabama 35565

Re: Harrison v. Ramparts, Inc. dba Luxor Hotel
& Casino and Desert Medical Equipment

NOTICE OF ATTORNEY LIEN
David and Vivia,

This correspondence serves as a supplement to the
attorney lien we perfected in September 2016.

Pursuant to our retainer agreement and NRS 18.015, the
law firm of PARRY & PFAU is entitled to 33'/3% of all
sums recovered prelitigation and 40% for all sums
recovered after litigation has commenced.

We also claim a right to recover all costs. The total costs
associated with this case are $169,246.73.

Please contact our office if you have any questions.

Sincerely,
/
PARRY & PFAU

[ A7y
A A2

!

Matthew G. Pfau, Esq.
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PARRY
SPFAU

ZACHARIAH B. PARRY, ESQ.*t
MATTHEW G. PFAU, ESQ.*%

880 SEVEN HILLS DRIVE,
SUITE 210

HENDERSON, NEVADA 89052
702 879 9555 TEL

702 879 9556 FAX

www.p2lawyers.com

* licensed in Nevada
t licensed in Utah
¥ licensed in California

January 8, 2019
Via Certified US Mail: 7015 0640 0002 1611 2767

LINCOLN, GUSTAFSON & CERCOS
Attn: Loren S. Young, Esq.

3960 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169

Re: Harrison v. Ramparts, Inc. dba Luxor Hotel
& Casino and Desert Medical Equipment

NOTICE OF ATTORNEY LIEN
Mr. Young,

This correspondence serves as a supplement to the
attorney lien we perfected in September 2016.

Pursuant to our retainer agreement and NRS 18.015, the
law firm of PARRY & PFAU is entitled to 33"/3% of all
sums recovered prelitigation and 40% for all sums
recovered after litigation has commenced.

We also claim a right to recover all costs. The total costs
associated with this case are $169,246.73.

Please contact our office if you have any questions.

Sincerely,
!

4
PARRY & PFAU

i

7/
A
.-"l 4 :

Matthew G. Pfau, Esq.
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OPPS

LOREN 5, YOUNCG, K80,

Nevada Bar Mo, 7567

THOMASR W, MARONYKY, ES(),

Mevada Bar No. 13913

LINCOAN, GUSTAFSON & CERCOS, LLP

AFTORNEYS AT LAW

3960 Howard Hughes Parkway, Suite 204
Las Vegas, Nevada Ro169

Telephone:  (702) 257-1997
Facsimile: (702} 257-2203
ivounyitlgclawotlice com

lmaronevia leclawoffice.com

Altomeys for Defendant, RAMPARTS, INC,
dibia LUXOR HOTEL & CASING

Electronically Filed
4/11/2019 3:01 PM
Steven D. Grierson

CLERE OF THE COUE :

BSTRICT COQURT

CLARK COUNTY, NEVADA

VIVIA HARRISON, an individual,
Plaintiff,
v,

RAMPARTS, INC. d/bia TUXOR HOTIL &
CANINQ, a Nevada Domestic Comporation;
DESERT MEDICAL EQUIPMENT, 2 Nevada
Domestic Corporation, DOLS I through XXX,
inclusive, and ROF BUSINESS ENTITIES I
through XXX, inclusive,

Delendants.

CASENO: A-16-732342-C
DLEFT. KO, XXIX

DEFENDANT RAMPARTS, INC. d/b/a
LUXOR HOTEIL & CASINO'S
OPPOSITION TO PLAINTIFF’S MOTION
TO RECONSIDER THE COURT'S ORDER
CRANTING LLUXOR AN ATTORNEY
LIEN OFFSET

Hearing Date: May &, 2019
Hearing Time: Chambers

DESERT MLEDICAT. EQUIPMENT, a Nevada
Demestic Corporation,

Third-Party Plaintiff,
V.

STAN SAWAMOTO, an individual,

‘Thitrd Party Defendant.

-1

Case Number: A-16-732342-C
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COMES NOW, Defendant, RAMPARTS, INC. dbia LUXOR [HOTEL & CASING
(heremafter “Tuxor™), by and through its counsal of record, the law firm of LINCOLN, GUSTAFSON
& CERCOS, LLP, and hereby submits the following Points and Authorities in support of its
Opposition to Plaintiff’s Motion to Reconsider the Court’s Order Granting Luxor an Attorney Lien
Offser.

This Opposition is based upon the accompanying Memorandum of Points and Authorities, all
papers and pleadings on file in this action, and any oral argument (hat may be entered at the time of
the heaning of this Motion.

DATELD this 11" day of April, 2019,

LINCOLN, GUSTAFSON & CERCOS, LLP

/ e /’7 ~ e
LOREN S. YOUNG; ESQ. o
Nevada Bar No. 7567 7
THOMAS W. MARONEY, L&.Q
Nevada Bar Mo, 13913
3960 Howard Hughes Parkway, Suite 200
Las Vegas, NV 84169
Attorneys for Defendant, RAMPARTS, INC,
dibfa LUXOR HOTEL & CASING

POINTS AND AUTHORITIES
I
INTRODUCTION

Plaintiff secks reconsideration of the Court’s March 18, 2019 decision to grant Luxor’s Motion
for Fees and Costs and the offsct which resulted therefrom. The Courl agreed and Ordered Luxor's
fees and cosis be offset trom other funds before Plaintif™s counsel s lien attaches, The Court ordered
the oflset pursnant to Nevada law and despite counscl's assertion of a perfected allomey’s Men.
Plaintiff now seeks reconsiduration of the Court’s order that includes offsot as Plaintifs counsel
argues their attorney’s lien is supcrior to the offset for Luxor's fees and costs,

Plaintifl’s assertions regarding offsct priority are unsttpported by prior precedent, Several
courts including the Nevada Supreme Court have addressed the issue of affsets related to judgments
and attorney’s licas. Foda F Muife, Led v, Novth Las Vegas Cab Co., 106 Nev. 664, 666 {1990},

2
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Hobson Constr. Co. v, Mux Dritl, Ine. 158 NI, Super. 263, 268 (1978} Muargotf v. Gem Praperiies,
Irc. 34 Cal. App. 3d 849, 856 (1973Y; Galbreath v, Armstrong, 121 Mont, 387 {1%48); Salaman 1.
Aoli. 74 Cal. App. 34 907, 918 {[973). The courts are in agreement that a prevailing party should noi
be burdencd by the claims of & lesing party. Thereiore, when the Judgments andéor amounts originate
Irom the same case or causes of action. then the prevatling party is entitled to an offset and enjoy
prioviiy over any attomey’s lien. In this circumstance, Tuxor was awarded fees and costs as the
prevailing purty against Plantiff. Additionally, Plamtiff reached a high/low deal with Desert Medica]
Fquipment thereinaficr “Desert Medical®') that still required Desert Medical 1o go to verdict. Flowever,
notwithstanding the verdict, Plapntitt would receive a cerain amount from Desert Medical, These
amouwnts stem from the same case and causes of action, and, thus are subject to offset.

In the instant Moticn, Plaintiff attempts 1o “educate” the Court rcgarding oftset application and

lien priority through Nevada case law and statute by arguing the [oliowing:

. Bettlement proceeds should not be subjeet to offsel, and if they were, it would have a
chilling effeet on settlement; and

. Perfecled attorney’s liens receive priority over all other licns.

However, Plaintiil’s argumenis are entirely unsupported by the applicable rules and law. Thus,

Piaintiffs arguments fail for the following reasons:

. Nevada law provides that an offset of Luxor's judziment {or fees and costs must oceur
from all procesds recovered by Plaintiff prior to Plaintiffs allpmey’s lien attaching;
and

» The Court’s order entering judgment against Plaintiff for Luxor’s attomeys® fees and
costs is [irst in order. superior to a perfected attorney's ficn, and must be satisfied
prior to the attachment of an attorney’s lien.

Prior precedent demonstrates that Tuxor is subject to an offset and (his Opposition will

demonstrate for the Couet that Plaintiff's positions are entirel y unsupported and unjustified.
L
n"‘_-'r,l'l

K
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11,
STATEMENT OF FACTS

This case relates 1o atlegations of personal injuries by Plaintifl against Luxor from an incident
that occurred at the Backstage Deli located within the Luxor Hotel & Casing on December 10, 2014,
‘The matter proceeded to trial on December t0, 2018 and concluded on December 20, 2018 when the
jury retumed a defense verdict in favor Luxor

Luxor entered the Judgment on the Jury Verdict on Tanuary 16. 2019, As the prevailing party,
Luxor moved for attorney’s foes and costs pursuant 1o NRS §I8.010, NRS $18.020, NRS $18.005,
NRS 7.085, and NRCP 68 on January 17, 2019, Plainiifl filed her Oppesilion to Luxer’s Motion on
February 4, 2019 opposing the award of fees and contesting the costs associated with Luxor's experts.
Additionally, Luxor moved for recovery of its costs pursuant to NRS §18.020 and NRS F18.005 by
filing its Memorandum of Costs and Disbursements on J anuary 17, 2019, Plamniitf did not file a motion

to retax. In the pleadings, it was specifically noted for the Court and argued that;

“As a preliminary matter, it must be browght to the Court's attention that Luxor
sceks recovery of cosls and fees against Plaintift and Plaintiff's counsel, which gward
should be offset from settlement funds received by Plaintift from other sources. Tt is
Luxor™s understanding that during trial and before the jury verdict, Plaintiff reached a
highflow agreement with Deserl Medical Equipment that guarantesd Plaintiff would
receive a certain amount 10 matter what the verdict would be. In Mevada, as well as in
other junsdictions, “an offset is part of the trial judgment, and thus it takes priority over
an attomcy's lien,” Jofm J Mudje, Lid v, North Las Fegar Cak Co., 106 Nev, 664,
666, 799 I.2d 559, 560 (1990} citing Salamarn v. Boli, 141 Cal.Rpir. 841 (CLApp.
Y977); Galbreath v drmstrong, 193 P.2d 630 {Mont. [948); flubsan Constr Co., fne.
v. Max Drifl, fne., 385 A2d 1256 (N Super App.Div, 1978); Jofuson v Johnstan,
234 P. 494 {Okla. 1927},

It 15 unticipated Plaintiff may argue that Plaintiff*s counsel has periceled an
atforney’s lien and, thus, the attorney's lien {akes priority over evervthing, including
any award of fees and costs to Luxor. This is incorrect. In Sedqinen, the court pave
prority 1o an offsct artsing from an unrefated matter between the two parties, The Court
explained that an offsct must be satisfied belyre attorney's fees are caleelated. The
Salaman court determined that eqoity requires settlement of the net verdict between the
two parties before un attorney's liens may attach, Sedaman, 141 CalRptr, 841. A
perfected attormey's len attaches w the net judgment that the client recelves aftor al)
setoffs arising from that action have been paid. See John J Muije, Ltd, 106 Nev. at
667. After the net judpment is finalized, then the attortiey's lien will be supenior to a
later lien asserted. (7. cifing See United States Fideline & Guarantee v, Levy, 77 F.2d
972 (3th Cir, 1935) (attorncy's lien is superior to offset from a claim atising out of &
ditlerent matter fron1 which the judgment arosey; Cetendto v. United California Benk,
638 1".2d 1299 (Cal. 1982) (attorney's lien is supctior to that ol another creditor who
obtained a lien on the same Judgment); Haupt v. Charfie’s Kosher Marker, 112 P.2d
627 (Cal. 1941) (attorney's len is superior o that of third-party judgment creditor).”

A
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{See Luxor's Reply bref, P.3-4),

The Court heard Euxor's Motion for Allomes’s Fees and Costs on Tebruary 27, 2019, As the
prevailing party, the Court awarded Luxor S109,285.28 in fees and costs for the time Luxor spent
preparing and defending the case at trial. Further, the Court requested that Luxor prepare the Grder on
tha Motion.

Due to differences with respect to the language of the proposcd order, the parties submitted
competing orders to the Court, Luxor submitted ils Order on March 5, 2019 and Plainti ff submitted
her Grder on March 11, 2019, The Court evaluated both orders and signed Luxor’s Order. Taxor then
filed the Notice of the Entry of the Order on March 18, 2{H15,

I,
LEGAL DISCUSSION

A, APPLICABLE AUTHORITY
1. Motion for Reconsideration

Nevada Rule of Civil Procedure Rule 60({b) provides:

On Molion and just tenns, the court may relieve a party ur its Iegal representative
from a final judgment, order, or procecding for the following reasons:

{1} mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could m
have been discovered in time to move for 2 new trial under Rule 59(h);

{3} fraud  (whether previously called  inwminsic  or exirinsic),
misrepresentation, or misconduct by an opposing party;

{4) the jndgment is void;

{3} the judpment has been satisficd, released, or dischareed: it is based on
an carlier judement that has heen reversed or vacated: or applying it
prospectively 1s no longer eyuitable: or

{6} any other reason that justifies relief,

Additionally, EDCR 2.24{a) states: (a) No maotions once heard and divposed of may be repewed
in the same cause, nor may the same matters thercin embraced he reheard, unless by leave of the court
granted upon motion therefor, after notice of such motion to the adverse parties. Plaintifl*s motion

fails to sabisfy any of the enumerated reasons.
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2. Application of Offsets

Costs must be allowed to » prevailing pary in any action where Plaintifi’ seeks damages in
excess 0f 31,250 WRS §18.020. These costs are to he paid by any losing party against whom a
Judgmeni is rendered. Schowweiler v Fancer Co.. 101 Nev. 827, 831-2 (1985}, However, when there
are multiple parties and judgments in & given lawsui t, judaments may be offsct amongst the pratties.
Lf.at 832,

Additionally, equitable principles demand that the party holding the excess judgment not be
encumbered by the fee of the losing atlomey. Hobson, 158 N.J. Super, at 268. Thus, “a perfected
attomey’s licn attaches to the net judgment that the client reesives afier all sctolls arising from thal
action have been paid.” Mudfe, 106 Nev, at 666, After the net judgment iz decided, the attomey’s lien
takes priority over any subscoquent Hen that is asserted a gainst the judgment. Jo. at 667, However, when
a contingency fec exists, the contingency fee is not due when a judament debtor’s perfected atiorney’s
lien results in the judgment croditor receiving nothing. Margodt, 34 Cal. App. 3d at §56.

A sctoll for fees and costs to the prevailing party is required before a perfected attorney’s lien
attaches. In Muffe, a plaintitt refused to accept two separate offers of judgment to scttle a case and
proceeded to tnal. Magie, 106 Nev, at 665. Prior to the jury verdict, plaintiff's counsel perfected an
attomey lien pursuant 10 NRS 18.015. 7. Eventually, the jury reached a verdict in favor of plaintiff,
but the award was much less than the prior offer of Judgment. fol. As a result, defendant filed a imotion
for fees and costs which was granted by the court. 77, Defendant enforeed its judgment against plaintiff
which resubted in plaintiff’s atiomney receiving nothing despite the existence of an attornesy™s lien, Jf.
Plaintiff’s counse! then challenged the setoff of plaintiff's verdict against defendant’s fees and costs
arguing infer alia, that a perfected atlomey’s lien outweighs the provision of fecs and costs 1o the
prevailing party and thar failure to satisfy the altorney’s lien has a chilling cffect on litigation. i, at
660. The Nevada Supreme Court upheld the lower court ruling and held that the purpose of the suit
was to determine the net result of the instant matter, and, thus, the defendants setnff Was appropriate,
fd. Further, the Nevada Supremc Court held that a perfected attorney’s tien is superior to any later lien

asserted, but the atcomey’s lien would unly be sutisfied after all setoffs arising from the case have been

padd, fd. al 667. {Emphasis added.),
-6-
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3. Priority of Attorney’s Licns

The gencral rule is that an attorney’s lien is subordinate to an adverse party’s oflset judgment
m the same or similar actions. Gafdreath, 121 Mont. at 396. Among third-party claimants, priority is
determined by the arder in which the liens arc created. Safaman, 74 Cal. App. 3d at 918, However,
when Lhere is a contliet between a statutory lien and a right of cquitable offsets, the offset is olven an
equitable preference over any lien, 4,

B. ARGUMENT

FilaintIT moves the Court tor reconsideration of its” Order granting T.uxor's attomeys’ fees and
Cosits and ordering offset oceur before Plaintiff's attorney’s lien altaches, but Plaintiff has not provided
an cxplanation for the motion pursuant to Rule 60, Presumably, Plaintifs molion is based upon sone
alleged excusable neplect asserting Plaintifi’ did not fully brief the offset issuc, Un fertunately, here,
Plaintiff conluses the lack of briefing with a lack of understanding of tlhie wffset issue and applicable
case law. [t is clear from the Court’s order and application of the offset that the Court understood the
offsct issue and applied it in a manner which conforms to prior precedent. Thus, Plaintiffs instant
Motion should fail as there is o reasonable basis to support a Rule 60 motion. However, assuming

argueido that the instant Motion is eonsidered, Luxor provides the following Points and Authorities.

1. Nevada Law provides that an offsct of Luxor’s judgment for fees and costs must
occur from all proceeds recovered by Pluindiff prior to Plaintiff*s attorneys’ len
attaching

The proceeds Plaintiff reccived from other sowrces related to this case, including those from
Desert Medical, are subject to offsct for Taxor's J udgment for Fees and Costs as it stems from the
instant matter. When Flaintit! proceeded 10 trial against Luxor and Desert Medical, all of Plamtiff's
causes ol action related to the same incident, product, and parties. Plaintiff did not introducce any new
theories or pursue allegations which were unrclated to the incident. Plaintiff’s agreement with Desert
Medical did nol digmiss Desert Madival nor did it dismiss any cluims against Desert Medical, rather,
the agresment simply limited Desert Mcdical s exposure. As in Schowwelfer, where some defendanis
prevailed at trial and others did not. the prevailing partics were permitted to ofiset their judgments for
fees and costs against the losing parties before distribution of funds and paynients were provided 1o
Plaintiff. 'This case is analogous to the instant matter as the Court permitted Tuxor Lo offset [ts award

-
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of tees and costs against the amount Plaintiff recovered from Desert Medical, This shows that, the
case taw fully supports offsets amongst the parties when the judgments stem from the same claim or
causes of action. See Galbreath, 121 Mont. at 396. Therefore, the procceds Plaintiff received [rom
Desert Medical are subject to offsct before any attomey's lien attaches.

Plaintifl’s counsel may satisfy their attorney’s lien after caleulution of the “net™ Judgment. See
Muije, 106 Nev. at 666; (citing Galbreadh, 121 Mont. AL 38T, Satunian, 74 Cal. App, 3d at 918;
fHabson Constr. Co., 158 N Super. at 263). PlaintifT entered into an agreement with Dosert Medical
wherein Desert Medical agreed to provide Plaintiff with a certain sum. b that same trial, the jury
retwned a verdiel in favor of Tuxor and determined that Luxor owed nothing o Plaintiff. As the
prevailing party, Luxor motioned the Cowrt for fees and costs which was granted 1 the amount of
$109,285.28 1his means that any calculation of the “net” Judgment should inctude any procecds
Plaintiff roceived from Desert Medical and satisly the $109,285.28 Judgment in faver of Luxor and
against Plainlitl. 4 Once Plaintiff deducts Luxor’s judgment from those recovered proceeds, then
Plaintift™s counscl may assert their lien based on the remaining funds. /7. The rationale for an offset
and assertion of a lien on the “net” judgment is common sense and conforms with the Jury’s verdici
ay the jury believed Luxor owed nothing. Thus, in accordance with the verdict returnod by the jury,
Luxer is entitled to an offsel as the prevailing party and Plaintifl’ should oily receive the “pet”
Judzment,

Plaintitf’s assertion that if sctilement funds are subject to an offset (hat it would chill settlement
is entirely unfounded and unsupperted as this has heen the law in Nevada for nearly 30 years. See
Muife, 106 Nev. 664 (1990). Plaintff provides no support for the assertion that settlement funds
subject to offset would chill scttlement. Plaintiff provides no case law, studies, or other relevant
information. This asscriion is speculation and a feeble attiempt at a scarc tactic, Plaintifl™s theories
ubout settlement funds and subjection w offset, it anvthing, would be irrelevant fur the purposes of
delenmining whether to proceed to trial. If # party is confident in its position. then the expected
outcome ut trial is a jury verdict in the party’s favor. In this circumstance, fiear of incurring fees and
costs would not have any bearing on whether w proceed to trial, However, if a paity is concernead

about an adverse jury verdict, then the pary may choose to settle to avoid fees and costs, Here,
-8-
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Plaintufl®s counsel wants the best of botl worlds. Plaintift™s counsel wants the abilily to settle early
and, if the case proceeds to trial. then Plaintiff wants 10 avoid incurming fees and costs for an adverse
verdict by priciitizing iheir attormey s lien over any offsets. This assertion is clearly devoid of Jogic or
reasoning and is entirely wijustilied and contrary to long standing Nevada law. Jd. Ste afso
Schoweweiler, 100 Nev. 827 (19835). It is elear, offsets at mal would not affect scitleiment and would
play no rele in quelling settlement negotiations.

Ultimately. as the prevatling party, Luxor should not be encumberad by the losing party’s
attorney’s lien, Luxor was the victor at trial and the verdict determined that Luxor owed nothing. As
such, Luxor’s Motion for Fees and Costs should be offset against the proceeds Plaintift received from
Desert Medica! as they both originated from the same caze and causes of action. Further, case law
clearly supports offsers in the interest of judicial economy. . If there 18 any amount remaining afier

Luxar’s offset, Plaintiff’s counsel may asscrt their attomey’s lien agatnst that net judgment.

2, The Court’s order entering judgment against Plaintiff for Luxor’s attorney’s feos
and costs is firsd in order, supcrior to a perfected attorney’s licn, and must be
satisficd prior to the attachment of an aitorney's licn,

Plaintiff attempts 10 mischaracterize Luxor’s Judgment for allomey's fees and costs a5 a lien
tor create the illusion that Plaintiff's attomey’s lien is superior to Luxer’s Judgment for fees and costs
and subject to priority of creation. However, prioetization of liens is not applicable here as Luxer
received a judgment against Plantiff, As in Muwije, where the Nevada Supreme Court held that a
Judgment offset is supcriar to a perfected attomey’s lien, here, too, this Cour’s offset of the judgment
against the ggreement amount should not be disturbed. Tt is clear, Luxor was the prevailing parly at
trial and should not be burdened with the losing party’s expenses, See Hobson Constr. Co., 158 N.J.
super. at 268. Plaintill”s counsel has not provided any evidence to the contrary and simply asserts
their lien 1s superior 10 a judgmeni for the prevailing party. Prior precedent elearly states ~a perfected
altormey”’s fien attaches to the net judgment that the client receives after all setoffs arising fiom that
action have been paid.” See Midje, 106 Nev. at 666; (citing Gafhrearh, 121 Mont. At 387; Salaman,
74 Cal. App. 3d at 918; Hehson Constr. Ca., 158 N.J. Super. at 268). Therefore, Luxor's judgment is
superior to counsel’s len and their lien may only be asserted against the “net” judgment after offsets

and payment of Tuxor’s judgment,
-_f}.‘-
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Case law and equitable principles provide that a losing party's attorney lien should not be
priontized over the winning party’s offset. Margon, 34 Cal. App. 3d at 856 Sew alvo Safaman 74 Cal,
App. 3d a1 907, See also Hobson Constr. Co. 158 NLJ, Super. 263. If the jury is the ullimate decider
and makes a determination as to which party is liable, then any procedural step which would
crreumvent the jury’s decision is not appropriate. Here, Plaintiff's counsel is reguesting that the Court
ignore Luxor's prevailing party status and allow Plaintifi®s eounsel to assert their lien over funds which
stemmed from the instant matter. Thus, Plaintiff wants the prevailing party to bear foes and costs
related to this litigation despite the fact that funds are readily available for offset, This is not the low
nor the standard, See Mujje, 106 Nev, at 668, See afso Salaman 74 Cal. App. 3d at 907; See also
fobson Constr. Co. 1538 NUJ Super. 263; See also Gatbreath, 193 P.2d at 630, Counsel’s argument
regarding supcrionity of their lien over an offser, 1aken to its logical conclusion, would lead o trial in
nearly every casc as plaintifi's counsel would never be fearful of incurring fees and costs because an
attomey’s lien would take prionty win or lose, This is not just or fair and interferes with the entire jury
sysier.

Plainti (i provides ro case law which supports priotitizing an attomey’s lien over an oflset for
the prevailing party. Plaintiff’s Motion is entirely devoid of case law which addresses the priority of
ofisets. Tostead. Plaintiff provides case law regarding the timing for perfecling an attormey's lien.
Golighdy & Vannal, PLLC v, 17 Aflen, LLC, 373 P.3d 103 (2016). Luxor is not disputing the fact that
Plaintiff has an attorney’s lien or that Plaintifl™s counsel is not entitled to enforce their attorncy’s len.
However, this lien docs not attach to any funds received until after all sctolfs are paid, Muife, 106 Nev.
at 666, The hen only attachics to the nel judgment, f4.

Clearly. Lhe case law supporis Luxor’s position that offsets should accur prier to enforcement
of auy attorney’s licn. See Midje, 106 Nev. at 666, (citing Galbreath, 121 Mont, At 387; Suloman, 74
Cal. App. 3d at 918; fivbson Constr. Co., 158 N.J. Super, at 268). Luxor’s judgment is not a third-
party lien nor 15 it subject Lo prionty based upon creation. The case law supperts Luxor’s offset and
Plaintifl hus failed to provide any cvidence which would contradict this position. fd. Therefore, this
Court’s offsel of Luxor's judgment for lees and costs is proper and attachment of counsel attorney’s

lien should oceur following the offset,
-10-
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IV,
CONCLUSTON

Based on the Toregoing, Defendant, RAMPARTS, TNC. d/bfa LUXOR HOTEL & CASING,
respectfully requests that Plaintiff's Motion to Reconsider the Court’s Order Granting Tuxor an
Atomey Lien (Offset be denicd.

DATED this 1 1™ day of April, 2019,

LINCOLN, GUSTAFSON & CERCOS, [LP

—

L

f
LOREN 8. YOUNG, ESQ). R
Mevada Bar No. 7567 o
THOMAS W. MARONLEY, ESQ. -
MNewvada Bar No., 13913
3960 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169
Attorneys for Defendant, RAMPARTS, TNC,
d/bia LUXOR HOTEL & CASING

vz _lumer i etes sl pldes 2005000 g = mner_owenndace
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Vivia Harrison v. Ramparts, Ine. dba Laxor Hotel 8 Casine. et al.
Clark County Case No, A-16-732342-C

CERTIFICATE OF SERVICE
[ HERERY CERTIFY that on the 11" day of April, 2019, T served g copy of the attached
DEFENDANT RAMPARTS, INC. d/b/a LUXOR HOTEL & CASINO'S OPPOSITION TO
PLAINTIFF'S MOTION T0O RECONSIDER THE COURT'S ORDER GRANTING LUXOR
AN ATTORNEY LIEN OFFSET via clectronic service to all parties on the Odyssey E-Service

Mlaster List,

Staci D. Tharra, an employee
of the law offices of
Lincoln, Gustalson & Cercos. LLP

L e, L 0 U] OEEE 20 i o
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A-16-732342-C DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Premises Liability COURT MINUTES May 01, 2019
A-16-732342-C Vivia Harrison, Plaintiff(s)
VS.

MGM Resorts International, Defendant(s)

May 01, 2019 03:00 AM  Motion to Reconsider the Court's Order Granting Luxor an
Attorney Lien Offset

HEARD BY: Jones, David M COURTROOM: Chambers

COURT CLERK: Maldonado, Nancy

RECORDER:

REPORTER:

PARTIES PRESENT:

JOURNAL ENTRIES
No parties present.

Court advised there was a valid motion and opposition thereto, COURT ORDERED, motion DENIED.

Printed Date: 5/18/2019 Page 1 of 1 Minutes Date: May 01, 2019
Prepared by: Nancy Maldonado
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A-16-732342-C DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Premises Liability COURT MINUTES May 10, 2019
A-16-732342-C Vivia Harrison, Plaintiff(s)
\I\//ISGM Resorts International, Defendant(s)
May 10, 2019 07:30 AM Minute Order
HEARD BY: Jones, David M COURTROOM: Chambers
COURT CLERK: Maldonado, Nancy
RECORDER:
REPORTER:

PARTIES PRESENT:
JOURNAL ENTRIES

This matter came before the Court in a Chambers Hearing on May 1, 2019. After considering the papers
and pleadings on file, this Court DENIES Plaintiff's Motion to reconsider the Court's Order Granting Luxor

an Attorney Lien Offset.
CLERK'S NOTE: The above minute order has been distributed to:
Boyd B. Moss, Esq. - boyd@mossberglv.com

Loren Young, Esq. - lyoung@lgclawoffice.com
Matthew Pfau, Esq.- matt@p2lawyers.com

Printed Date: 5/11/2019 Page 1 of 1 Minutes Date:

Prepared by: Nancy Maldonado

May 10, 2019
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Electronically Filed
5/13/2019 1:29 PM
Steven D. Grierson

NEO CLERK OF THE COU
Matthew G. Pfau, Esq. (ﬁ'—“’_‘é ,ﬂM‘-—n—/

Nevada Bar No.: 11439

PARRY & PFAU

880 Seven Hills Drive, Suite 210
Henderson, Nevada 89052

702 879 9555 TEL

702 879 9556 FAX
matt@p2lawyers.com

Attorneys for Plaintiff,
Vivia Harrison

DISTRICT COURT
CLARK COUNTY, NEVADA

* %%

Vivia Harrison, an individual Case No.: A-16-732342-C
Dept. No.: XXIX

Plaintiff,
VS,

Ramparts, Inc., dba Luxor Hotel & | Notice of Entry of Minute Order
Casino, a Nevada Domestic Corporation; | Denying  Plaintiff's Motion to
Desert Medical Equipment, a Nevada | Reconsider the Court’'s Order
Domestic Corporation; Does I-X; Roe | Granting Luxor an Attorney Lien
Corporations I-X, Offset

Defendants.

Please take NOTICE that a minute order denying Plaintiff's Motion to Reconsider
the Court's Order Granting Luxor an Attorney Lien Offset was entered on

May 10, 2019. A copy is attached.

Case Number: A-16-732342-C
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/

1| DATED this 13th day of May 2019. PARRY & PFAU
{ {" -
2 /Z"g’ ,.“'Ir'ﬂ" e
Matthew G. Pfau, Esq.
3 Nevada Bar No.: 11439
880 Seven Hills Drive, Suite 210
4 Henderson, Nevada 89052
702 879 9555 TEL
> 702 879 9556 FAX
6 Attorney for Plaintiff,
5 Vivia Harrison
8
9
10
11
12
=
<< 13
T e
- 14
&)
S 15
ad 16
e
<C 17
T
18
19
20
21
22
23
24
25
26
27
28

-2-

NOTICE OF ENTRY OF ORDER

698



1 Certificate of Service
2 | hereby certify that on the 13th day of May 2019, service of the foregoing Notice
3| of Entry of Minute Order Denying Plaintiff’s Motion to Reconsider the Court’s
4| Order Granting Luxor an Attorney Lien Offset was made by required electronic
5| service to the following individuals:
6| LorensS. Young, Esq. LeAnn Sanders, Esq.
Nevada Bar No.: 007567 Nevada Bar No.: 000390
7| LINCOLN, GUSTAFSON & CERCOS Courtney Christopher, Esq.
3960 Howard Hughes Parkway Nevada Bar No.: 012717
8| Suite 200 ALVERSON, TAYLOR, & SANDERS
Las Vegas, Nevada 89169 6605 Grand Montecito Pkwy, Suite 200
9 Las Vegas, Nevada 89149
Attorney for Defendant,
10| Ramparts, Inc. d/b/a Luxor Hotel & Attorneys for Defendant,
1 Casino Desert Medical Equipment
Boyd B. Moss, Esq. Stacey A. Upson, Esq.
= 12| Nevada Bar No.: 008856 Nevada Bar No.: 004773
MOSS BERG INJURY LAWYERS LAW OFFICES OF STACEY A.
<C 13| 4101 Meadows Ln., #110 UPSON
o Las Vegas, Nevada 89107 7455 Arroyo Crossing Pkwy., Suite 200
: 14 Las Vegas, NV 89113
@ﬂ Co-Counsel for Plaintiff,
e 15| Vivia Harrison Attorney for Third-Party Defendant,
e 16 Stan Sawamato
cr,
<< 17
o b Bt
18 An En‘@pﬁe ofParry & Pfau
19
20
21
22
23
24
25
26
27
28

-3-

NOTICE OF ENTRY OF ORDER
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A-16-732342-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Negligence - Premises Liability COURT MINUTES May 10, 2019
A-16-732342-C Vivia Harrison, Plaintiff(s)
vs.

MGM Resorts International, Defendant(s)

May 10, 2019 7:30 AM Minute Order

HEARD BY: Jones, David M COURTROOM: Chambers
COURT CLERK: Nancy Maldonado

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- This matter came before the Court in a Chambers Hearing on May 1, 2019. After considering the
papers and pleadings on file, this Court DENIES Plaintiff's Motion to reconsider the Court's Order
Granting Luxor an Attorney Lien Offset.
CLERK'S NOTE: The above minute order has been distributed to:
Boyd B. Moss, Esq. - boyd@mossberglv.com

Loren Young, Esq. - lyoung@lgclawoffice.com
Matthew Pfau, Esq.- matt@p2lawyers.com

PRINT DATE:  05/10/2019 Page1lof1 Minutes Date: ~ May 10, 2019
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ALVERSON TAYLOR & SANDERS

LAWYERS
6505 GRAND MONTECITO PARKWAY, SUITE 100

LAS VEGAS, NEVADA 89149

(701) J84-7000
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Electronically Filed
5/20/2019 12:13 PM
Steven D. Grierson

CLERK OF THE COU
MINT Cﬁ;»ﬁﬂw

ALVERSON TAYLOR & SANDERS
LEANN SANDERS, ESQ.

Nevada Bar No. 390

COURTNEY CHRISTOPHER, ESQ.
Nevada Bar No. 12717

6605 Grand Montecito Parkway, Suite 200
Las Vegas, Nevada 89149

Phone: (702) 384-7000

E-File: efile(@alversontaylor.com
Attorneys for Defendant

DESERT MEDICAL EQUIPMENT

DISTRICT COURT
CLARK COUNTY, NEVADA
Rk g
CASENO.: A-16-732342-C
DEPT. NO.: 29

VIVIA HARRISON, an individual

PlaintifT,

Vs, DEFENDANT DESERT
. MEDICAL EQUIPMENT’S
RAMPARTS, INC, dba Luxor Hotel & Casino, a e

Nevada Domestic Corporation; DESERT MEDICAL INTEI%%%D TO
EQUIPMENT, a Nevada Domestic Corporation; PRIDE DEPOSIT FUNDS WITH THE
MOBILITY PRODUCTS CORPORATION., a Nevada = COURT
Domestic Corporation; DOES | through XXX, inclusive

and ROE BUSINESS ENTITIES 1 through XXX,

iEIUBLE, HEARING REQUESTED

Defendants.

DEFENDANT DESERT MEDICAL EQUIPMENT’S MOTION FOR INTERPLEADER
AND TO DEPOSIT FUNDS WITH THE COURT

COMES NOW Defendant DESERT MEDICAL EQUIPMENT, by and through its
attorneys of record, the law firm of ALVERSON TAYLOR & SANDERS, and hereby submits
the following Motion for Interpleader and to Deposit Funds with the Court.

i
i
'
iy

1 F23646/LS:

Case Number: A-16-732342-C
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ALVERSON TAYLOR & SANDERS

LAWY EHS
BENS CRAND MONTECTTO PARKWAY, SUITE 200

LAS VEGAS, NEVADA 89149

(TO2) M54-TiWb0

This Motion is made and based upon the points and authorities contained herein. and any

oral argument that may be heard at the hearing on this Mation,

DATED this 20M day of May, 2019,
ALVERSON m LOR & SANDERS

LEANN sfwm [i*s" ESQ.

Nevada Bar No. 390

COURTNEY CHRISTOPHER. ESQ.
Nevada Bar No. 12717

6605 Grand Montecito Parkway. Suite 200
Las Vegas, Nevada 89149

Phone: (702) 384-T000)

EE=File: efile@alversontaylor.com
Attorneys [or Delendant

DESERT MEDICAL EQUIPMENT

2 A2 AL

702




ALVERSON TAYLOR & SANDERS

LAWYERS
6505 CRAND MONTECITO PARKWAY, SUITE 200

LAS VEGAS, NEVADA 89149

(702) 3847000

th B W
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10
1
12
13
I4
15
16
17
18
19
20
21

23
24
25
26
27
28

MEMORANDUM OF LEGAL POINTS AND AUTHORITIES
1.

STATEMENT OF FACTS

On December 10, 2018, a nine-day trial tock place. Prior to the jury’s verdict, Plaintiff
and Defendant Desert Medical Equipment entered into a high-low settlement agreement.
Pursuant to the settlement agreement, no matter what the jury’s verdict was, Desert Medical
Equipment would be obligated to pay Plaintiff according to the terms of the high-low settlement
agreement. A contract was entered into between the two parties and is not part of a net judgment.
The settlement amount was not confidential.

On December 20, 2018, the jury returned a verdict in favor of the Defendants, Desert
Medical Equipment and Ramparts, Inc. d/b/a Luxor Hotel & Casino. In light of the defense
verdict, Desert Medical is to pay Plaintiff $150,000.00 following Plaintiff’s execution of a
Release.

Immediately after the verdict on December 20, 2018, Desert Medical Equipment sent a
Release to Plaintiff's counsel.'

On January 8, 2019, Plaintiff’s counsel sent a Notice of Attorney Lien to all parties.”

On January 17, 2019, Defendant Luxor filed a Motion for Attorney’s Fees and Costs,
which was granted in part on February 27, 2019. Luxor was awarded a judgment against Plaintiff
in the amount of $109,285.28, and an Order was entered on March 18, 2019.> In the Order,
Luxor set forth that the judgment against Plaintiff must be offset from other settlement funds
received by Plaintiff prior to satisfaction of any liens.*

On March 5, 2019, Plaintiff's counsel emailed a partially signed Release to Desert
Medical Equipment's insurance carrier, Philip Pancoast. Mr. Pancoast responded immediately
requesting that Plaintiff fiufly execute the Release, as parts of the Release were incomplete.’

Iy

| See December 20, 2018 E-mail from Philip Pancoast, attached hereto as Exhibit “A."
2 See Notice of Attorney's Lien, sent Janvary 8, 2019, attached hereto as Exhibit “B."
3 See Notice of Entry of Order (March |18, 2019).

41d

5 See March 15, 2019 E-mail from Philip Pancoast, attached hereto as Exhibit “C."

3 YI3646/LS:

703




ALVERSON TAYLOR & SANDERS

LAWYERS

5605 GRAND MONTECITO PARKWAY, SUITE 100

LAS VEGAS, NEVADA 59143

{702) 384-7000
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On March 28, 2019, Plaintiff filed a Motion for Reconsideration, asking the Court to
reconsider the Order granting Luxor an attorney lien offset.®

On May 7, 2019, Plaintiff’s counsel emailed a fully signed Release to Desert Medical
Equipment’s insurance carrier, Mr. Pancoast.”

On May 10, 2019, the Court issued a Minute Order denying Plaintiff's Motion for
Reconsideration.®

On May 14, 2019, Loren Young, Esq., counsel for Luxor, sent e-mail correspondence to
all counsel requesting that a check for $109,285.28, be made payable to Ramparts, LLC and be
sent to his attention.”

Immediately thereafter, Matthew Pfau, Esq., counsel for Plaintiff, responded to Mr.
Young's e-mail, representing that this issue was being appealed further and “fijtherefore, it
would be premature 10 send any payment at this time, """

This Motion to Interplead Settlement Funds and Deposit Funds with the Court has
become necessary in order for Defendant Desert Medical Equipment to ensure that all parties
with claims to the settlement funds be permitted 10 seek recovery based on their alleged
entitlement to a portion of the total settlement proceeds.

IL
LEGAL ARGUMENT

Defendant Desert Medical Equipment seeks to deposit the settlement funds with the
Court pursuant to Nevada Rules of Civil Procedure 67, which provides as follows:
(a) Depositing Property:

(1) In an action in which any part of the relief sought is 2 money judgment, the
disposition of a sum of money, or the disposition of any other deliverable
thing, & party, upon notice to every other party and by leave of court, may
deposit with the court all or any part of the money or thing.

G See Plaintif"s Motion to Reconsider the Court's Order Granting Luxor an Attorney Lien Offset. (March 28, 2019).
7 See May 7, 2019 E-mail from Philip Pancoast, aitached hereto as Exhibit “D."

8 See Notice of Entry of Minute Order Denying Plaintiff's Motion to Reconsider the Courts Order Granting Luxor
an Attorney Lien Offset. (May 13, 2019).

9 See May 14, 2019 E-mail from Loren Young, Esq., attached hereto as Exhibit “E.”*

10 See May 14, 2019 E-Mail fram Matthew G, Pfau, Esq., attached hereto as Exhibit “F.»

4 FTIRAGILS:

704




ALVERSON TAYLOR & SANDERS

LAWYERS
6605 GRAND MONTECITO PARKWAY, SUITE 100

LAS VEGAS, NEVADA 59149

(707) 384-7000
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(2) When a party admits having possession or control of any money or other
deliverable thing, which, being the subject of litigation, is held by the party as
trustee for another party, or which belongs or is due to another party, on
motion the court may order all or any part of the money or thing to be
deposited with the court.

(b) Custodian; Investment of Funds:

(1) Unless ordered otherwise, the deposited money or thing shall be held by the
clerk of the court.

(2) The court may order that: (i) money deposited with the court be deposited in
an interest-bearing account or invested in a court-approved interest-bearing
instrument, subject to withdrawal, in whole or in part, at any time thereafter
upon order of the court, or (ii) money or a thing held in trust for a party be
delivered to that party, upon such conditions as may be just, subject to the
further direction of the court.

Plaintiff’s counsel has represented that the issue of the attorney lien offset is being

appealed and Defendant Desert Medical Equipment does not wish to be involved with the

disbursement of the settlement fund proceeds at issue in this dispute, This Motion to Interplead

Settlement Funds and Deposit Funds with the Court has become necessary in order for

Defendant Desert Medical Equipment to ensure that all parties with claims to the settlement

funds be permitted to seek recovery based on their alleged entitlement to a portion of the total

settlement proceeds.

1
i
i
1
1
I
i
i
i
I

5 A23646/L5:
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ALVERSON TAYLOR & SANDERS
LAWYERS
4605 CRAND MONTECTO PARKWAY; SUFTE 200
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111,
CONCLUSION

Defendam Desert Medical Equipment respeetfully requests that the Court enter an Order

DATED this 20% day of May, 2019,

ALVERSON YAYLOR & SANDERS
\

| granting its Motion to Interplead the Settlement Funds and Deposit the Funds with the Court.

LEANN SANDERS, ESQ.

Nevada Bar No. 390

COURTNEY CHRISTOPHER, ESQ.
Nevada Bar No. 12717

6605 Grand Montecito Parkway. Suite 200
Las Vegas, Nevada 89149

Phone: (702) 384-7000

E-File: elilefalversontaylor.com
Attorneys for Defendant

DESERT MEDICAL EQUIPMENT

H2300LS
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LAWYERS
GHIECRAND MONTECITO PARRWAY, SUITE 240

ALVERSON TAYLOR & SANDERS

LAS VEGAS. NEV Al 82148

{THI) ARLTON0
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the Zﬁ?b day of May. 2019, the foregoing
DEFENDANT DESERT MEDICAL EQUIPMENT'S MOTION FOR INTERPLEADER
AND TO DEPOSIT FUNDS WITH THE COURT was served on the following by Electronic

Service to all parties on the Odyssey Service List.

Zachariah B. Parry, Esqg. Brignk—Tersv . sy

Matthew G. Pfau, Esq. THORNDA:AMBSHONG-DERRK,
PARRY & PFAU oAb e b NG H R

880 Seven Hills Drive. Suite 210 SR B ERdger Avenue

Henderson, Nevada 89052 Fus-VegasMevade 89101

Phone: (702) 879-9555 Phone:{7023366-0622

Email: zachf@p2lawvers.com bonaib-blerpeatborndaloom

-~ Attarneysfor-Defendant

Boyd B. Moss 111, Lsqg. Privde-Mehitin-Prodicts-Corporation
Marcus A. Berg, Esq.

MOSS BERG INJURY LAWYERS

4101 Meadows Lane. Suite 110

Las Vegas, Nevada 89107

| Telephone; (702) 222-4555

Email: bovdi@mossherglv.com

Attornevs for Plaintiff

Loren S, Young, Esg,

LINCOLN., GUSTAFSON & CEROS
3960 Howard Hughes Parkway, Suite 200
Las Vepas, Nevada 89169

Phone: (702) 257-1997

Email: lvoungiilgclawollice.com

Attornevs for Defendoant

Ramparts, Inc., d'b'a Luxor Hotel & Casino

B VA

An Employee of

Alverson Taylor & 7(

T 42304615
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ALVERSON TAYLOR & SANDERS

LAWYERS

GONS GRAND MONTECITO PARKWAY, SUITE 2400

LAS VEGAS SEVADA 89149

(7U2) 3847000

AFFIRMATION
Pursuant to N.R.S. 239B.030

The undersigned does hereby alfirm that the preceding DEFENDANT DESERT
MEDICAL EQUIPMENT'S MOTION FOR INTERPLEADER AND TO DEPOSIT
FUNDS WITH THE COURT filed in District Court Case No, A-16-732342-C,

_ X Does not contain the social security number ol any person.
-OR-
Contains the social seeurity number ol a person as required by:
Al A specilic state or federal law, to wit:
[Insert specific law|
=0r-

B. For the administration of a public program or for an application for
a federal or state grant,

DATED this Z_DE\L‘H}' of May, 2019,

ALVERSON

(

LEANN SANDERS, ESQ.

Nevada Bar No. 390

COURTNEY CHRISTOPHER, ESQ.
Nevada Bar No, 12717

6605 Grand Montecito Parkway, Suite 200
Las Vegas, Nevada 89149

Phone: (702} 384-7000

E-File: efile@alversontaylor.com
Attorneys for Defendant

DESERT MEDICAL EQUIPMENT

LOR & SANDERS

i ekt g 23 bl plend ingss mitn 1o interpléisddoeys

8 #23046/.5:
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EXHIBIT “A”
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From: PANCOAST, PHILIP W.

To: Boyd@mossberglv.com

Subject: 15-00476748 Release Viva Harrison

Date: Thursday, December 20, 2018 3:18:54 PM
Attachments: 15-00476748 Viva Harrison Release.doc

Dear Attorney Moss:
Attached please find Hanover's release in this matter.

If this is to be executed by anyone other than Ms. Harrison under a Power of Attorney, please
provide copies of the appointment.

Sincerely:

Philip Pancoast

Philip W. Pancoast, AIC, CCLA
Regional General Adjuster
The Hanover Insurance Group
Underwriting Company: AlX Specialty Insurance Company
Liability Claim Department
P.O. Box 15148

Worcester, MA 01615-0146
1-800-628-0250 Ext. 4716841
1-603-471-6841

Fax: 508-635-0759

“Any person who knowingly and with intent to defraud any insurance company or other person files
an application for insurance containing any materially false information or conceals, for the purpose
of misleading, information concerning any fact material thereto commits a fraudulent insurance act,
which is a crime and subjects that person to criminal and civil penalties (In Oregon, the
aforementioned actions may constitute a fraudulent insurance act which may be a crime and may
subject the person to penalties). (In New York, the civil penalty is not to exceed five thousand dollars
(55,000) and the stated value of the claim for each such violation).”
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EXHIBIT “B”
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PARRY
&@PFAU

courtroom proven | elient prosed

ZACHARIAH B. PARRY, ESQ.*t
MATTHEW G. PFAU, E5Q.*#

880 SEVEN HILLS DRIVE,
SUITE 210

HENDERSOMN, NEVADA 89052
T02 879 9555 TEL

702 879 9556 FAX

www.p2lawyers.com

* icensed in Mevada
T licensed In Utah
t licensed in California

January 8, 2019
Via Certified US Mail: 7015 0640 0002 1611 2750

ALVERSON TAYLOR & SANDERS

Attn: Courtney Christopher, Esq.

Attn: LeAnn Sanders, Esq.

6605 Grand Montecito Parkway, Suite 200
Las Vegas, Nevada 89149

Re: Harrison v. Ramparts, Inc. dba Luxor Hotel
& Casino and Desert Medical Equipment

NOTICE OF ATTORNEY LIEN
Ms. Christopher and Ms. Sanders,

This correspondence serves as a supplement to the
attorney lien we perfected in September 2016.

Pursuant to our retainer agreement and NRS 18.015, the
law firm of PARRY & PFAU is entitled to 33'/3% of all
sums recovered prelitigation and 40% for all sums
recovered after litigation has commenced.

We also claim a right to recover all costs. The total costs
associated with this case are $169,246.73.

Please contact our office if you have any questions.

Sincerely,

Matthew G. Pfau, Esqg.
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ZACHARIAH B. PARRY, E5Q.*1
MATTHEW G. PFAU, ESQ.*1

880 SEVEM HILLS DRIVE,
SUITE 210

HENDERSON, NEVADA 89052
702 879 9555 TEL

702 B79 9556 FAX

www. pZlawyers.com

* licensed In Mevada
t licensed In Utah
% licensed in California

lanuary 24, 2019
Via Certified US Mail: 7018 1830 0001 0148 7272

David and Vivia Harrison
491 Country Road, # 404
Haleyville, Alabama 35565

Re: Harrison v. Ramparts, Inc. dba Luxor Hotel
& Casino and Desert Medical Equipment

NOTICE OF ATTORNEY LIEN
David and Vivia,

This correspondence serves as a supplement to the
attorney lien we perfected in September 2016.

Pursuant to our retainer agreement and NRS 18.015, the
law firm of PARRY & PFAU is entitled to 33'/3% of all
sums recovered prelitigation and 40% for all sums
recovered after litigation has commenced.

We also claim a right to recover all costs. The total costs
associated with this case are $169,246,73.

Please contact our office if you have any questions.

Matthew G. Pfau, Esg.
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PARRY
&PFAU

courtromin prosen | clent prased

ZACHARIAH B, PARRY, ESQ.*1
MATTHEW G. PFAU, E5Q."%

880 SEVEN HILLS DRIVE,
SUITE 210

HENDERSON, MEVADA B9052
702 879 9555 TEL

702 879 9556 FAX

www.p2lawyers.com

* licensed in Nevada
t licensed In Utah
t licensed in Califarnia

January 8, 2019
Via Certified US Mail: 7015 0640 0002 1611 2767

LINCOLN, GUSTAFSON & CERCOS
Attn: Loren S. Young, Esq.

3960 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169

Re: Harrison v. Ramparts, Inc. dba Luxor Hotel
& Casino and Desert Medical Equipment

NOTICE OF ATTORNEY LIEN
Mr. Young,

This correspondence serves as a supplement to the
attorney lien we perfected in September 2016.

Pursuant to our retainer agreement and NRS 18.015, the
law firm of PARRY & PFAU s entitled to 33'/2% of all
sums recovered prelitigation and 40% for all sums
recovered after litigation has commenced.

We also claim a right to recover all costs. The total costs
associated with this case are $169,246.73.

Please contact our office if you have any questions.

Matthew G. Pfau, Esqg.
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From: PANCOAST, PHILIP W.

To: matt@p2lawyers.com

Cc: Boyd@mossberglv.com

Subject: 15-00476748 : Harrison Signed Release

Date: Tuesday, March 5, 2019 9:44:20 AM
Attachments: 15-00476748 Vivia Harrison v. Desert Medical.msg

15-00476748 Release Viva Harrison.msg
Re 15-00476748 Vivia Harrison v. Desert Medical.msg
Vivia Harrison Release.pdf

Dear Atty. Pfau:

This is not a fully executed release.

Your client did not execute the release, only the Medicare addendum.

Cousel did not execute the medcare addendum.

In order for the release to be effective, these missing items need to be resolved.

For ease of use, in addition to the items being in bold on the original release, | have ade highlights to
the document to further point in the right direction.

Sincerely:
Philip Pancoast

Philip W. Pancoast, AIC, CCLA

Regional General Adjuster

The Hanover Insurance Group

Underwriting Company: AIX Specialty Insurance Company
Liability Claim Department

P.O. Box 15148

Worcester, MA 01615-0146

1-800-628-0250 Ext. 4716841

1-603-471-6841

Fax: 508-635-0759

“Any person who knowingly and with intent to defraud any insurance company or other person files
an application for insurance containing any materially false information or conceals, for the purpose
of misleading, information concerning any fact material thereto commits a fraudulent insurance act,
which is a crime and subjects that person to criminal and civil penalties (In Oregon, the
aforementioned actions may constitute a fraudulent insurance act which may be a crime and may
subject the person to penalties). (In New York, the civil penalty is not to exceed five thousand dollars
(55,000) and the stated value of the claim for each such violation).”
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From: Matthew Pfau <matt@p2lawyers.com>

Sent: Tuesday, March 05,2019 12:29 PM

To: PANCOAST, PHILIP W. <PPANCOAST@hanover.com>
Cc: Boyd Moss <Boyd@mossberglv.com>

Subject: Harrison Signed Release

Hello Phillip,

Please see the attached release for Vivia Harrison. The original is in our office. If you’d like a copy of
the original, please forward a mailing address.

Thank you,
Matt

Matthew G. Pfau, Esq.
880 Seven Hills Drive, Suite 210
! Henderson, Nevada 89052
702 879 9555 TEL
702 879 9556 FAX
www.p2lawyers.com
BB E R E
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From: PANCOAST, PHILIP W.

To: Courtney Christopher

Cc: Julie Kraig

Subject: 15-00476748 : Harrison Signed Release
Date: Tuesday, May 07, 2019 10:27:05 AM

From: Matthew Pfau <matt@p2lawyers.com>
Sent: Tuesday, May 07, 2019 1:20 PM
To: PANCOAST, PHILIP W. <PPANCOAST@hanover.com>

Cc: Boyd@mossberglv.com
Subject: Re: 15-00476748 : Harrison Signed Release

Philip,
Please see the attached executed release for the above referenced case.

Matt

From: "PANCOAST, PHILIP W." <PPANCOAST@hanover.com>
Date: Tuesday, March 5, 2019 at 9:45 AM
To: Matthew Pfau <matt@p2lawyers.com>

Cc: "Boyd@mossberglv.com" <Boyd@mossberglv.com>
Subject: 15-00476748 : Harrison Signed Release

Dear Atty. Pfau:

This is not a fully executed release.

Your client did not execute the release, only the Medicare addendum.

Counsel did not execute the Medicare addendum.

In order for the release to be effective, these missing items need to be resolved.

For ease of use, in addition to the items being in bold on the original release, | have made highlights
to the document to further point in the right direction.

Sincerely:
Philip Pancoast

Philip W. Pancoast, AIC, CCLA

Regional General Adjuster

The Hanover Insurance Group

Underwriting Company: AlX Specialty Insurance Company
Liability Claim Department
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P.0O. Box 15148

Worcester, MA 01615-0146
1-800-628-0250 Ext. 4716841
1-603-471-6841

Fax: 508-635-0759

“Any person who knowingly and with intent to defraud any insurance company or other person files
an application for insurance containing any materially false information or conceals, for the purpose
of misleading, information concerning any fact material thereto commits a fraudulent insurance act,
which is a crime and subjects that person to criminal and civil penalties (In Oregon, the
aforementioned actions may constitute a fraudulent insurance act which may be a crime and may
subject the person to penalties). (In New York, the civil penalty is not to exceed five thousand dollars
(55,000) and the stated value of the claim for each such violation).”

From: Matthew Pfau <matt@p2lawyers.com>

Sent: Tuesday, March 05, 2019 12:29 PM

To: PANCOAST, PHILIP W. <PPANCOAST@hanover.com>
Cc: Boyd Moss <Boyd@mossberglv.com>

Subject: Harrison Signed Release

Hello Phillip,

Please see the attached release for Vivia Harrison. The original is in our office. If you’d like a copy of
the original, please forward a mailing address.

Thank you,
Matt

Matthew G. Pfau, Esq.

880 Seven Hills Drive, Suite 210
Henderson, Nevada 89052

702 879 9555 TEL

702 879 9556 FAX

www.p2lawyers.com
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From: Loren Young

To: Boyd Moss (Boyd@mossberglv.com); Matthew Pfau; Courtney Christopher
Cc: Barbara Pederson; Bruce Alverson; Julie Kraig

Subject: RE: Harrison v. Luxor

Date: Tuesday, May 14, 2019 11:41:54 AM

Attachments: A732342 MO 051019.pdf

20190318 OGM_MFAC lsy.pdf

Dear Mr. Moss, Mr. Pfau, and Ms. Christopher:

Based on the attached Judgment against Plaintiff in Luxor’s favor and the attached minute order from the Court denying
Plaintiff’s motion for reconsideration, | respectfully request that payment be forwarded to my attention totaling $109,285.28.
Please made the check payable to: Ramparts, LLC; TIN is | | NI

Thank you for your prompt attention to this matter. Please call with any questions.
Loren S. Young, Esq.

Managing Partner - Nevada

LINCOLN, GUSTAFSON & CERCOS LLP

Experience. Integrity. Results.

California Nevada Arizona

550 West “C” Street, Suite 1400 3960 Howard Hughes Parkway, Suite 200 2415 E. Camelback Rd., Suite 700

San Diego, California 92101 Las Vegas, Nevada 89169 Phoenix, Arizona 85016

619.233.1150; 619.233.6949 Fax 702.257.1997; 702.257.2203 Fax 602.606.5735; 602.508.6099 Fax
www.lgclawoffice.com

The information contained in the text (and attachments) of this e-mail is privileged, confidential and only intended for the
addressee(s). Nothing in this email or attachments is intended as tax advice and must not be relied upon in that regard. Please consult your
tax advisors. You are not authorized to forward this email or attachments to anyone without the express written consent of the sender.

From: Loren Young <lyoung@Igclawoffice.com>

Sent: Thursday, February 28, 2019 12:21 PM

To: Boyd Moss (Boyd@mossberglv.com) <Boyd@mossberglv.com>; Matthew Pfau <matt@p2lawyers.com>

Cc: Barbara Pederson <BPederson@Igclawoffice.com>; Courtney Christopher <cchristopher@alversontaylor.com>; Bruce
Alverson <BAlverson@AlversonTaylor.com>; Brian K. Terry <BKT@thorndal.com>; Stacey Upson
(stacey.upson@farmersinsurance.com) <stacey.upson@farmersinsurance.com>

Subject: Harrison v. Luxor

Mr. Moss and Mr. Pfau:

Please find attached a proposed order and judgment regarding the Court’s ruling yesterday on Luxor’s motion for fees and
costs. Please advise by March 1, 2019 or any objections or requested changes. If acceptable, please sign and return to my
office for handling with the court.

As noted, this award must first be offset from other funds received by Plaintiff and Plaintiff’s attorney as part of the trial
judgment and take priority over any other lien, including an attorney’s lien. John J. Muije, Ltd. v. North Las Vegas Cab Co., 106
Nev. 664, 666, 799 P.2d 559, 560 (1990). Thus, please refrain from distribution of any funds received from other sources and
settlements until this judgment is entered and paid. Thank you.

Loren S. Young, Esq.

Managing Partner - Nevada

LINCOLN, GUSTAFSON & CERCOS LLP
Experience. Integrity. Results.

California Nevada Arizona

550 West “C” Street, Suite 1400 3960 Howard Hughes Parkway, Suite 200 2415 E. Camelback Rd., Suite 700
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San Diego, California 92101 Las Vegas, Nevada 89169 Phoenix, Arizona 85016
619.233.1150; 619.233.6949 Fax 702.257.1997; 702.257.2203 Fax 602.606.5735; 602.508.6099 Fax
www.lgclawoffice.com

The information contained in the text (and attachments) of this e-mail is privileged, confidential and only intended for the
addressee(s). Nothing in this email or attachments is intended as tax advice and must not be relied upon in that regard. Please consult your
tax advisors. You are not authorized to forward this email or attachments to anyone without the express written consent of the sender.
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From: Matthew Pfau

To: Loren Young; Boyd Moss (Boyd@mossberglv.com); Courtney Christopher
Cc: Barbara Pederson; Bruce Alverson; Julie Kraig
Subject: Re: Harrison v. Luxor
Date: Tuesday, May 14, 2019 1:08:31 PM
Attachments: image001.ipg
im 2.j
image003.jpg
im 4.
image005.jpg
Mr. Young,

This matter will be appealed further. Therefore, it would be premature to send any payment at this time.

Matt

Matthew G. Pfau, Esq.

880 Seven Hills Drive, Suite 210
Henderson, Nevada 89052

702 879 9555 TEL

702 879 9556 FAX
www.p2lawyers.com

=

From: Loren Young <lyoung@Igclawoffice.com>

Date: Tuesday, May 14, 2019 at 11:41 AM

To: "Boyd Moss (Boyd@mossberglv.com)" <Boyd @mossberglv.com>, Matthew Pfau <matt@p2lawyers.com>, Courtney
Christopher <cchristopher@alversontaylor.com>

Cc: Barbara Pederson <BPederson@Igclawoffice.com>, Bruce Alverson <BAlverson@AlversonTaylor.com>

Subject: RE: Harrison v. Luxor

Dear Mr. Moss, Mr. Pfau, and Ms. Christopher:

Based on the attached Judgment against Plaintiff in Luxor’s favor and the attached minute order from the Court denying
Plaintiff’s motion for reconsideration, | respectfully request that payment be forwarded to my attention totaling $109,285.28.
Please made the check payable to: Ramparts, LLC; TIN is || | | | EIIE

Thank you for your prompt attention to this matter. Please call with any questions.

Loren S. Young, Esq.

Managing Partner - Nevada

LINCOLN, GUSTAFSON & CERCOS LLP
Experience. Integrity. Results.

California Nevada Arizona

550 West “C” Street, Suite 1400 3960 Howard Hughes Parkway, Suite 200 2415 E. Camelback Rd., Suite 700
San Diego, California 92101 Las Vegas, Nevada 89169 Phoenix, Arizona 85016
619.233.1150; 619.233.6949 Fax 702.257.1997; 702.257.2203 Fax 602.606.5735; 602.508.6099 Fax

www.lgclawoffice.com
The information contained in the text (and attachments) of this e-mail is privileged, confidential and only intended for the

addressee(s). Nothing in this email or attachments is intended as tax advice and must not be relied upon in that regard. Please consult your
tax advisors. You are not authorized to forward this email or attachments to anyone without the express written consent of the sender.

From: Loren Young <lyoung@Igclawoffice.com>

725



Sent: Thursday, February 28,2019 12:21 PM

To: Boyd Moss (Boyd@mossberglv.com) <Boyd@mossberglv.com>; Matthew Pfau <matt@p2lawyers.com>

Cc: Barbara Pederson <BPederson@lgclawoffice.com>; Courtney Christopher <cchristopher@alversontaylor.com>; Bruce
Alverson <BAlverson@AlversonTaylor.com>; Brian K. Terry <BKT@thorndal.com>; Stacey Upson
(stacey.upson@farmersinsurance.com) <stacey.upson@farmersinsurance.com>

Subject: Harrison v. Luxor

Mr. Moss and Mr. Pfau:

Please find attached a proposed order and judgment regarding the Court’s ruling yesterday on Luxor’s motion for fees and
costs. Please advise by March 1, 2019 or any objections or requested changes. If acceptable, please sign and return to my
office for handling with the court.

As noted, this award must first be offset from other funds received by Plaintiff and Plaintiff’s attorney as part of the trial
judgment and take priority over any other lien, including an attorney’s lien. John J. Muije, Ltd. v. North Las Vegas Cab Co., 106
Nev. 664, 666, 799 P.2d 559, 560 (1990). Thus, please refrain from distribution of any funds received from other sources and
settlements until this judgment is entered and paid. Thank you.

Loren S. Young, Esq.

Managing Partner - Nevada

LINCOLN, GUSTAFSON & CERCOS LLP
Experience. Integrity. Results.

California Nevada Arizona

550 West “C” Street, Suite 1400 3960 Howard Hughes Parkway, Suite 200 2415 E. Camelback Rd., Suite 700
San Diego, California 92101 Las Vegas, Nevada 89169 Phoenix, Arizona 85016
619.233.1150; 619.233.6949 Fax 702.257.1997; 702.257.2203 Fax 602.606.5735; 602.508.6099 Fax

www.lgclawoffice.com
The information contained in the text (and attachments) of this e-mail is privileged, confidential and only intended for the

addressee(s). Nothing in this email or attachments is intended as tax advice and must not be relied upon in that regard. Please consult your
tax advisors. You are not authorized to forward this email or attachments to anyone without the express written consent of the sender.
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