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I. INTRODUCTION 

This motion requests a stay of district court proceedings pending resolution 

of the Petition for Writ of Mandamus or, Alternatively, Prohibition filed by the 

Public Utilities Commission of Nevada (“PUCN”) on December 9, 2019, and 

joined in by the State of Nevada, Bureau of Consumer Protection (“BCP”) 

pursuant to a motion filed on December 12, 2019, and an order of this Court 

granting the motion on December 23, 2019.  The PUCN’s petition asks this Court 

for extraordinary writ relief to require the district court to adhere to the 

legislatively-mandated, expedited procedural schedule applicable to judicial review 

of PUCN decisions.  Specifically, the PUCN’s petition addresses the district 

court’s contravention of Nevada Revised Statutes (“NRS”) 703.373 in allowing 

supplemental briefing in Eighth Judicial District Court Case No. A-19-791302-J 

(the appeal of Southwest Gas Corporation (“Southwest Gas”) seeking reversal of 

the PUCN’s final decision in Southwest Gas’s recent general rate case).   

On December 9, 2019, the PUCN filed with the district court a motion for a 

stay, and on December 11, 2019, the BCP filed a joinder to the PUCN’s motion.  

Southwest Gas filed an opposition to the motion on December 16, 2019.  The 

motion was heard on December 17, 2019, and the district court denied the motion 

because it does not believe that the PUCN or BCP will be harmed by the district 
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court considering the supplemental briefing.1  The district court concluded that the 

content of the additional briefing can be presented during hearing, regardless of 

whether the supplemental briefing is determined to have been impermissible,2 and 

the judge noted that the PUCN and BCP retained the right to have the last word 

because they were each given an opportunity to file a sur-reply.3  The district court 

added that the requested stay would cause the very thing (a delay in resolving the 

case) that the PUCN and BCP have argued should be avoided to mitigate potential 

rate impact to utility customers.4   

Notwithstanding the district court’s denial of the PUCN’s motion for a stay, 

and pursuant to the Nevada Rules of Appellate Practice, Rule 8(a), the PUCN 

respectfully requests that this Court stay the district court’s proceedings until the 

PUCN’s petition for a writ is resolved. 

II.  STANDARD OF REVIEW 

In determining whether to issue a stay of district court proceedings pending 

disposition of a petition for a writ, this Court considers the following factors: (1) 

 
1 The district court asked, “[I]f the same information can be supplied or given at 

the hearing, then what are [the PUCN and BCP] gaining” if a stay is granted? Dec. 

17, 2019, Hr’g Tr. (Ex. D) at 14:22-23. 
2 “I don’t think that the [Supreme] Court’s going to tell me, ‘you… shouldn’t have 

considered this additional information because it wasn’t added until after their 

initial reply.’” Id. at 15:2-6.  
3 Id. at 17:6-7. 
4 Id. at 15:11-16. 
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whether the object of the requested writ will be defeated if the stay is denied; (2) 

whether the petitioner will suffer irreparable or serious injury if the stay is denied; 

(3) whether the real party in interest will suffer irreparable or serious injury if the 

stay is granted; and (4) whether the petitioner is likely to prevail on the merits in 

the writ petition.5   This Court has “not indicated that any one factor carries more 

weight than the others, although… if one or two factors are especially strong, they 

may counterbalance other weak factors.”6 

 With regard to this Court’s consideration of whether the petitioner is likely 

to prevail on the merits of the writ petition, a stay should only be denied “if the 

petition for a writ appears frivolous or if the [petitioner] apparently filed the stay 

motion purely for dilatory purposes… [A] stay should generally be granted in other 

cases.”7   

III.  ARGUMENT 

A. This Motion should Be Granted Because One of the Objectives of the 

PUCN’s Petition Will Be Defeated if the Stay Is Denied. 

 

The PUCN has two objectives in seeking a writ from this Court.  The first 

objective is to ensure that Southwest Gas’s impermissible reply brief in Eighth 

 
5 NRAP 8(c). 
6 Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 251, 89 P.3d 36 38 (2004) 

(citing Hansen v. Eighth Judicial Dist. Court ex rel. County of Clark, 116 Nev. 

650, 659, 6 P.3d 982, 987). 
7 Id. at 120 Nev. 253, 89 P.3d 40. 
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Judicial District Court Case No. A-19-791302-J will not improperly influence the 

district court and inappropriately expand the scope of the proceedings to include a 

discussion of new arguments related to the applicable standard of review in appeals 

of PUCN decisions.  As explained in more detail below, Southwest Gas’s reply 

brief raises for the first time an argument that the PUCN should not be afforded 

deference on questions of fact.  A stay is necessary so that neither the district court 

nor the parties commit further time and resources toward addressing this argument.  

Given the voluminous record of approximately 20,000 pages in the underlying 

administrative proceeding, there is value in focusing attention on the issues raised 

in Southwest Gas’s timely-filed and permissible opening brief. 

1. Denial of the stay would not defeat the long-term objective of 

the PUCN’s petition, so this Court should entertain the petition 

even if it denies the stay. 

 

The PUCN’s second—and more important—objective in requesting the writ 

is to obtain clarity, moving forward, regarding the requirements of NRS 703.373.  

The PUCN’s petition presents the question of whether a district court may extend 

the briefing schedule in appeals of PUCN decisions, an issue of statewide 

importance because it affects every customer of the approximately 400 PUCN-

regulated utilities that provide electricity, natural gas, water, wastewater, 

telecommunication, and rail services throughout Nevada.  The PUCN’s petition 

seeks clarification that NRS 703.373 is intended to mitigate the negative effect of 
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delays in proceedings involving judicial review of PUCN decisions.  Delays in 

judicial review of PUCN ratemaking decisions can be harmful to utility customers 

because, if a reviewing court’s findings result in the PUCN ultimately changing its 

final order to establish higher rates, the utility may receive additional revenue to 

offset the under-collection that occurred during the pendency of the appeal.  The 

resulting revised rates will grow higher as more time passes between the PUCN’s 

initial decision and the PUCN’s subsequent approval of revised rates that reflect 

the court-ordered change.  Thus, any delay compounds the rate instability caused 

by a reversal of a challenged PUCN decision by increasing the magnitude of a 

subsequent rate-change. 

In the absence of guidance from this Court, the issue of whether a district 

court can allow supplemental briefing will likely arise in all future appeals of 

PUCN decisions.  The possibility of obtaining another bite of the apple will 

inevitably motivate appellants to initiate time-consuming motion practice to 

request additional briefing, which will further delay resolution of the judicial 

review and exacerbate any harmful impact on customers’ rates. 

B. The PUCN and BCP Will Suffer Irreparable Injury if the Stay Is 

Denied. 

 

NRS 703.373 does not permit a reply brief, so the district court’s 

consideration of Southwest Gas’s impermissible reply harms the PUCN and BCP, 

whose interests in this case are adverse to Southwest Gas’s.  The injury to the 
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PUCN and BCP is amplified in this case by the fact that Southwest Gas’s 

impermissible reply introduced a new argument.  Specifically, Southwest Gas’s 

rogue reply pleading prominently features arguments related to the standard of 

review that were not made in its initial brief.  The initial brief includes only a 

vague reference to the court conducting an “independent judicial review upon the 

facts and the law,” without expressly making the argument, contained in its reply 

brief, that a de novo standard of review should apply to both questions of law and 

fact.8  Notably, the “Standard of Review” section of Southwest Gas’s initial brief 

seemingly concedes that the PUCN is afforded deference on questions of fact and 

only argues that an administrative agency receives no deference on questions of 

law, even qualifying its argument with a recognition that “in some cases deference 

is given to an ‘agency’s interpretation when it is within the language of the 

statute.’”9  To the extent that Southwest Gas’s initial brief includes any argument 

that the PUCN should not be given deference on questions of fact, it is 

camouflaged and unclear.  Allowing Southwest Gas’s new and/or clarified 

arguments to be considered by the district court is detrimental and prejudicial to 

the PUCN and BCP as parties to the district court proceeding. 

 
8 1 App. 44; also see 1 App. 32-33. 
9 Id. at 32 (quoting Manke Truck Lines, Inc. v. Pub. Serv. Comm’n of Nev., 109 

Nev. 1034, 1036-37, 862 P.2d 1201, 1203 (1993); also see id. at 10 (quoting 

Poremba v. S. Nev. Paving, 132 Nev. 288, 291, 369 P.3d 357, 359 (2016)).  
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Even if the district court were inclined to permit Southwest Gas to introduce 

new information and argument at hearing, the PUCN and BCP are still harmed by 

Southwest Gas being allowed to submit the new information and argument in the 

form of a written pleading.  Written and oral argument are not equivalent; a written 

pleading provides an opportunity for precision and clarity that is rarely attained 

through oral advocacy, and, as the district court seemingly acknowledges, a written 

pleading is more likely to provide the court with “sufficient information to support 

what [a party is] going to be arguing at the actual hearing.”10  Southwest Gas’s 

initial brief failed to sufficiently support its subsequent arguments regarding the 

standard of review, and the PUCN and BCP are injured by Southwest Gas having 

an opportunity to revise or rehabilitate the arguments contained in its one permitted 

written memorandum.     

C. The Real Party in Interest Will Not Suffer Irreparable or Serious 

Injury if the Stay Is Granted. 

 

Southwest Gas will not suffer irreparable or serious injury if this Court 

grants a stay of the district court’s proceedings.  First, the delay of a stay will have 

no financial impact on Southwest Gas if the district court case ultimately and 

correctly results in the PUCN’s ratemaking decision being affirmed.  Second, even 

if judicial review results in the PUCN being required to issue a modified order 

 
10 Ex. D at 18:14-15, 16:19-25. 
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reversing its prior decision, Southwest Gas will have an opportunity to recover 

additional revenue to offset the under-collection that occurred during the pendency 

of the appeal.  This possibility of the utility recovering additional funds, including 

the time value of money, is why delays in judicial review of PUCN decisions can 

have a harmful impact on utility customers; it is the primary reason why the 

Legislature established an expedited appeals process in NRS 703.373.11  Ironically, 

the PUCN must request a delay-causing stay to pursue adherence to a statutory 

process that was clearly intended to reduce delays.    

In considering any impact of a stay on Southwest Gas, it is important to note 

that Southwest Gas is responsible for the considerable delay in this case due to its 

decision to pursue supplemental briefing 46 days after being served with the 

PUCN’s and BCP’s briefs.  Even if PUCN decisions were not subject to expedited 

judicial review pursuant to NRS 703.373 and were, instead, reviewed pursuant to 

the statute that governs judicial review of other agencies’ decisions, Southwest 

Gas’s reply brief would have been 16 days late, as NRS 233B.133 provides only a 

30-day window for submitting replies.12  Southwest Gas, in seeking to file an 

untimely and impermissible supplemental brief, initiated delays associated with not 

just the filing of supplemental briefs but also the related motion practice and writ 

 
11 See Pet. for Writ, 12-14; 2 App. 379-81. 
12 Unlike NRS 233B.133, NRS 703.373 does not permit reply memoranda. 
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proceeding.  Thus, in balancing the equities of granting a stay, this Court should 

consider Southwest Gas’s role in precipitating the circumstances that required the 

PUCN to seek extraordinary writ relief. 

D. The PUCN and BCP Are Likely to Prevail on the Merits of the 

Petition. 

 

The PUCN and BCP are likely to prevail on the merits of the petition, but 

there need not be a likelihood of success on the merits for this Court to grant the 

requested stay.  Indeed, the PUCN is not required to “show a ‘probability’ of 

success on the merits,” and must “only present a substantial case on the merits 

when a serious legal question is involved and show that the balance of the equities 

weighs heavily in favor of granting the stay.”13 

The substantial case presented in the PUCN’s petition includes extensive 

points and authorities supporting the notion that NRS 703.373 does not permit a 

reply brief and limits a court’s discretion with regard to the briefing schedule 

applicable to judicial review of PUCN decisions.14  The district court abused its 

discretion and acted arbitrarily and capriciously when it disregarded the applicable 

law and allowed Southwest Gas to file a reply brief.15  Moreover, there is not a 

 
13 Ruiz v. Estelle, 650 F.2d 555, 565 (5th Cir.1981) (citing Providence Journal v. 

Federal Bureau of Investigation, 595 F.2d 889 (1st Cir. 1979); Houston Insulation 

Contractors Ass’n v. N.L.R.B., 339 F.2d 868, 870 (5th Cir. 1964)). 
14 See Pet. for Writ, 7-16. 
15 See id. at 17-20. 
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plain, speedy, and adequate remedy in the ordinary course of law; but even if such 

a remedy were available, writ relief would still be warranted because the 

interpretation and application of NRS 703.373, and the matter of whether PUCN 

decisions receive expedited judicial review, is an important issue of law that 

requires clarification, and public policy is served by this Court issuing the 

requested writ.16  Also, the circumstances reveal urgency and strong necessity, and 

judicial economy and sound administration militate in favor of issuing a writ.17     

A stay is appropriate here because the PUCN’s writ petition is not frivolous, 

and the request for a stay is not for dilatory purposes.18  Moreover, the requested 

stay achieves an equitable outcome because it avoids harm to the PUCN and BCP, 

while conserving government resources and not harming Southwest Gas. 

IV.  CONCLUSION 

 For the foregoing reasons, the PUCN respectfully requests that this Court 

stay the proceedings in Eighth Judicial District Court Case No. A-19-791302-J 

until such time as the PUCN’s petition for a writ is resolved. 

/// 

/// 

/// 

 
16 See id. at 20-29. 
17 See id. at 27-29. 
18 See Mikohn Gaming Corp. at 120 Nev. 253, 89 P.3d 40. 
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CERTIFICATE OF SERVICE 

 I certify that I am an employee of the Public Utilities Commission of Nevada 

and that on this date I electronically filed and served copies of the foregoing 

Motion for Stay of District Court Proceedings to the following:  

Daniel F. Polsenberg, Esq.   Aaron D. Ford, Esq. 

Joel D. Henriod, Esq.    Ernest D. Figueroa, Esq. 

Justin J. Henderson, Esq.    Whitney F. Digesti, Esq. 

Abraham G. Smith, Esq.    bcpserv@ag.nv.gov 

dpolsenberg@lrrc.com    efigueroa@ag.nv.gov 

jhenriod@lrrc.com     wdigesti@ag.nv.gov 

jhenderson@lrrc.com    State of Nevada 

asmith@lrrc.com     Office of the Attorney General  

Lewis Roca Rothgerber Christie LLP  100 North Carson Street 

3993 Howard Hughes Parkway,   Carson City, NV 89701 

Suite 600      Attorneys for the State of Nevada,  

Las Vegas, NV 89169    Bureau of Consumer Protection 

Attorneys for Southwest Gas 

Corporation 

 

And by depositing a copy in State mail to: 

 

The Honorable Joseph T. Bonaventure The Honorable William D. Kephart 

330 South Third Street    Department No. 19 

Las Vegas, NV 89101    Eighth Judicial District Court 

       200 Lewis Avenue 

       Las Vegas, NV 89155 

 

Dated this December 24th, 2019. 

 

__/S/ SHAYLA HOOKER___ 

     SHAYLA HOOKER 
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