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IN THE SUPREME COURT OF THE STATE OF NEVADA

APCO CONSTRUCTION, INC., A Case No. 80177 Electronically Filed

NEVADA CORPORATION; AND Mar 19 2021 05:28 p.m.
SAFECO INSURANCE COMPANY Elizabeth A. Brown
OF AMERICA, Clerk of Supreme Court
Appellants,
VS.

HELIX ELECTRIC OF NEVADA,
LLC, ANEVADA LIMITED
LIABILITY COMPANY,

Respondent.

APPEAL

from the Eighth Judicial District Court, Clark County
The Honorable ELI1IZABETH GOFF GONZALEZ, District Judge
District Court Case No. A-16-730091-B

Joint Appendix
Volume |

John Randall Jefferies, Esq. (SBN 3512)
Christopher H. Byrd, Esqg. (SBN 1633)
Elizabeth J. Bassett (SBN 9013)
FENNEMORE CRAIG, P.C.

300 South 4th Street, 14" Floor
Las Vegas, Nevada 89101
Telephone: (702) 692-8000

Attorneys for Appellants APCO Construction, Inc.
and Safeco Insurance Company of America
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XX JA4126 8/15/2019 Amendment to Findings of Facts and
Conclusions of Law

16254153.2/015810.0013




10

11

12

13

14

15

16

17

18

19

Vol. Pages Date Document
JA4165- Helix Electric of Nevada, LLC's Reply in
XXI 9/23/2019 | Support of its Motion for Attorneys' Fees,
JA4195
Costs and Interest
JA4197- Helix Electric of Nevada, LLC's
XXI 10/1/2019 | Supplement to its Motion for Attorneys'
JA4201
Fees, Costs and Interest
JAG56- Helix Opposition to APCO Motion to
Vol iaeso | 1142018 | oontinue Trial
VI JA55- 5/24/2019 | Joint Pre-Trial Memorandum
JA972
JA1639- . ) .
IX JA1642 6/3/2019 | Joint Trial Exhibit JX001
JA1643- . ) .
X, Xl JA1896 6/3/2019 | Joint Trial Exhibit JX002
JA1897- ) ) .
XI JA1899 6/3/2019 | Joint Trial Exhibit JX003
Xl, JA1900- . ) -
X JA2171 6/3/2019 | Joint Trial Exhibit JX004
XII, JA2172- . ) -
I JA2509 6/3/2019 | Joint Trial Exhibit JX005
JA2510- . ) .
X111 JA2577 6/3/2019 | Joint Trial Exhibit JX006
JA2578- . ) -
Xl JA2579 6/3/2019 | Joint Trial Exhibit JX007
JA2580- . ) .
Xl JA2581 6/3/2019 | Joint Trial Exhibit JX008
JA2582- ) ) .
X111 JA2584 6/3/2019 | Joint Trial Exhibit JX009
JA2585- . ) .
X1 JA2599 6/3/2019 | Joint Trial Exhibit JX010
JA2600- . ) -
Xl JA2640 6/3/2019 | Joint Trial Exhibit JX011
JA2641- . ) .
X111 1A2642 6/3/2019 | Joint Trial Exhibit JX012
JA2643- . ) -
XV JA2645 6/3/2019 | Joint Trial Exhibit JX013

16254153.2/015810.0013




10

11

12

13

14

15

16

17

18

19

Vol. Pages Date Document
xiv | 20| 61312019 | Joint Trial Exhibit X014
XIV | 2959 | 61312019 | Joint Trial Exhibit JX015
X1V JJAA22666762 6/3/2019 | Joint Trial Exhibit JX016
XIv | 2% 1 61312019 | Joint Trial Exhibit JX017
XIv | 2051 61312019 | Joint Trial Exhibit JX018
X1V JJAA%%EE? 6/3/2019 | Joint Trial Exhibit JX019
XV | 292 | 61312019 | Joint Trial Exhibit JX020
XIv | L2801 61312019 | Joint Trial Exhibit JX021
X1V JJAAZZ(;%i 6/3/2019 | Joint Trial Exhibit JX022
xiv | T | 61312019 | Joint Trial Exhibit JX023
xiv | I | 61312019 | Joint Trial Exhibit X024
X1V JJAA227712‘;' 6/3/2019 | Joint Trial Exhibit JX025
xiv | T2 | 61312019 | Joint Trial Exhibit JX026
xiv | IS | 61312019 | Joint Trial Exhibit JX027
X1V Jﬁgﬁ‘; 6/3/2019 | Joint Trial Exhibit JX028
XIv | I | 61312019 | Joint Trial Exhibit JX029
xiv | 1501 61312019 | Joint Trial Exhibit JX030
X1V JJAA227777% 6/3/2019 | Joint Trial Exhibit JX031

16254153.2/015810.0013




10

11

12

13

14

15

16

17

18

19

Vol. Pages Date Document
xiv | T8 | 61312019 | Joint Trial Exhibit JX032
xIv | T 1 61312019 | Joint Trial Exhibit JX033
X1V JJAA2277882' 6/3/2019 | Joint Trial Exhibit JX034
xiv | LT | 61312019 | Joint Trial Exhibit JX035
XV | T | 61312019 | Joint Trial Exhibit JX036
X1V JJAA%SS%%' 6/3/2019 | Joint Trial Exhibit JX037
XV | 285 | 61312019 | Joint Trial Exhibit JX033
XV | 285 61312019 | Joint Trial Exhibit JX039
X1V JJAAZZSS%;' 6/3/2019 | Joint Trial Exhibit JX040
xiv | 2% | 61312019 | Joint Trial Exhibit JX041
XV | LORE | 61312019 | Joint Trial Exhibit JX042
X1V JJAA228811%' 6/3/2019 | Joint Trial Exhibit JX043
XIv | 232 | 613/2019 | Joint Trial Exhibit X044
XIV | JA2826 | 6/3/2019 | Joint Trial Exhibit JX045
X1V JJAAZZSS% 6/3/2019 | Joint Trial Exhibit JX046
X1V JJAA%SS%%' 6/3/2019 | Joint Trial Exhibit JX047
XV | L2 | 61312019 | Joint Trial Exhibit JX048
X1V JJAA%SSi%' 6/3/2019 | Joint Trial Exhibit JX049

16254153.2/015810.0013




10

11

12

13

14

15

16

17

18

19

Vol. Pages Date Document
| e | 61312019 | Joint Trial Exhibit JX050
S | | 61312019 | Joint Trial Exhibit JX051
XVI JJAA?;,ll%t 6/3/2019 | Joint Trial Exhibit JX052
xvi | 0T 1 61312019 | Joint Trial Exhibit JX053
xvi | LS| 61312019 | Joint Trial Exchibit X054
XVI JJAA%118838' 6/3/2019 | Joint Trial Exhibit JX055
xvi | LS| 61312019 | Joint Trial Exhibit JX056
xvi | LS| 61312019 | Joint Trial Exhibit JX057
XVI JJAA%%%%' 6/3/2019 | Joint Trial Exhibit JX058
xvi | 2 | 61312019 | Joint Trial Exhibit JX059
xvi | 25| 61312019 | Joint Trial Exhibit JX060
XVI JJAA%%% 6/3/2019 | Joint Trial Exhibit JX061
xvi | 220 | 61312019 | Joint Trial Exhibit JX062
xvi | Y23 | 61312019 | Joint Trial Exhibit JX063
XVI JJAA%ZZi% 6/3/2019 | Joint Trial Exhibit JX064
xvi | YOS | 61312019 | Joint Trial Exhibit JX065
xvi | P01 61312019 | Joint Trial Exhibit JX066
XVI JJAA%%% 6/3/2019 | Joint Trial Exhibit JX067

16254153.2/015810.0013




10

11

12

13

14

15

16

17

18

19

Vol. Pages Date Document
JA3260- . : -
XVI JA3272 6/3/2019 | Joint Trial Exhibit JX068
JA3273- : : i
XVI JA2389 6/3/2019 | Joint Trial Exhibit JX069
JA3290- : : i
XVI JA3298 6/3/2019 | Joint Trial Exhibit JX070
JA3299- . : -
XVI JA3312 6/3/2019 | Joint Trial Exhibit JX071
JA3313- . : -
XVI 1A3320 6/3/2019 | Joint Trial Exhibit JX072
JA3321- : : i
XVI JA3328 6/3/2019 | Joint Trial Exhibit JX073
JA3329- . : -
XVI 1A3336 6/3/2019 | Joint Trial Exhibit JX074
JA3337- : : -
XVI JA2245 6/3/2019 | Joint Trial Exhibit JX075
JA3346- : : i
XVI JA3353 6/3/2019 | Joint Trial Exhibit JX076
JA3354- : : -
XVI 1A3364 6/3/2019 | Joint Trial Exhibit JX077
JA3365- . : -
XVI 1A3366 6/3/2019 | Joint Trial Exhibit JX078
JA4212- :
XXI JA4251 12/6/2019 | Notice of Appeal
JAT780- Notice of Departmental Sealing and/or
v JA781 3/19/2019 Redacting Procedures
XXI JA4206- 11/6/2019 | Notice of Entry of Final Judgment
JA4211 y g
JA3509- Notice of Entry of Findings of Facts and
XV JA3535 711072019 Conclusions of Law and Order
JA314- Notice of Entry Order Denying Motion
I 9/7/2017 | for (i) Motion to Dismiss and (ii) Order
JA320
for Fees and Costs
JA310- Notice of Entry Order Denying Motion
. JA313 9712017 for Partial Summary Judgment

16254153.2/015810.0013

10




10

11

12

13

14

15

16

17

18

19

Vol. Pages Date Document
Opposition to APCO Construction's and
Safeco Insurance Company of America's
Motion in Limine No. 3 to Preclude the
JAT82- Introduction of Evidence Related to
v JA802 3/29/2019 Helix's Extended General Conditions and
Motion in Limine No. 4 to Preclude any
Evidence of Helix's Accounting Date or
Job Cost Reports
Opposition to APCO Construction's and
JA973- Safeco Insurance Company of America's
Vi JA994 5/31/2019 Motion to Exclude the Testimony of Kurt
Williams
JAL76- Opposition to Motion for Summary
. JA282 6/9/2017 Judgment
JA454- Opposition to Omnibus Motion in Limine
v JA610 11/20/2018 1.
JA305- Order Denying (i) Motion to Dismiss and
. JA309 9712017 (i1) Order for Fees and Costs
JA303- Order Denying Motion for Partial
. JA304 9712017 Summary Judgment
xvi | 433071 6135019 | Plaintiff’s Trial Exhibit PX101
JA3372
XVI, | JA3373- ey -
Vil | 3A3400 6/3/2019 | Plaintiff’s Trial Exhibit PX102
JA13- Proof of Service of Summons on
! JA15 1/19/2016 Defendant APCO Construction, Inc.
JAL6- Proof of Service of Summons on
I 1/20/2016 | Defendant Safeco Insurance Company of
JA18 :
America
JA923- Safeco Insurance Company of America's
VI JA928 5/16/2019 Answer to Plaintiff's Complaint
JA27- Safeco’s Motion to Dismiss Plaintiff’s
I 1A47 4/11/2017 | Claims Against Bond and Countermotion
for Fees and Costs of Motion

16254153.2/015810.0013

11




A-16-730091-C

DISTRICT COURT CIVIL COVER SHEET

- County. Nevada

{ase No.

XVI |

(Avsiged by Clerk's Office)

I Pa vty In formation grovide both hewne and muiting addresses if different)

Plaintift{s) (name/addwess/phone):
Helix Electric of Nevada, LLC

Defendantis) (name/address/phone):
APCO Construction; Safeco Insurance

Company of America

Altomey (name/address/phone):

Attomey {name/addressiphone):

Cary B. Domina, Esq.

Peel Brimley LLP

3333 E. Serene Avenue, Sui_h_a_ 200 Henderson NV 89074
T02-590-7272

_
I, Nature of Controversy (please seiect the one most applicable filing type below)
Civil Case Filing Types
Read Property Torts
Landlord/Tenant Negligence Other Torts
[:] Unlawtul etainer DAum D Produet Liability
E]Olher Landlord/Tenant DPrcmiscs Liability Dlntentiouai Misconduct
Title to Property DOLher Negligence DEnuJIcs}mem Tont
D.iud icial Foreclosure Malpractice Dlnsumncc Tort
[ Jother Title to Property [JMedieatental [CJomer Ton
Other Real Property D!.cgal
D CondemnatioEminent Domain DAcconming
D Other Real Property DOthcr Malpractice

Probate

Construction Defect & Contract

Judicial Review/Appenl

Probale frelect e ¢ fpe e extote viriie)
D Summary Administration
DGmemI Administration
I:I Special Administraion
I:l Set Aside
DTruslIC onscrvatoship
D Other Probate

Estate Value
[Tover s200,000
D Between $ 100,000 and $200,000
D Under $100,000 o Unknown
[Junder s2.500

Construction Defect

DChuplcr 4
DOIhcr Construction Defct
Contract Case

DUnifmm Commergial Code
gﬂuildiug and Construction
Dlnsumnce Carrier
DCommen:iul [nstrament
DColleclian of Accounts
[:_] Employment Contract
I:]Other Contract

Judicial Review
D Forgclosure Mediation Case
D Petition to Seal Records
DMenlaI Competency
Nevada State Agency Appeal
DDupnrlmem of Motor Vehicle
D\\’urker's Compensation
DOlher Nevada State Agency
Appeal Other
Dz\ppeﬂl from Lower Couwrt
DOther Judicial Review/Appeal

Civil Writ

Other Civil Filing

Civil Writ

[CJwrit of Habeas Corpus
[Jwrit of Mandarms
DWril of Quo Warrant

I:I Writ of Prohibition
[CJorter Civil writ

Other Civil Filing,
DCampmmisr ofMinors Claim
[ Foreign Jndgment

[Jother Civil Matters

Business Couri filings should be filed using the Business Court civil coversheet,
—

[ “Date

_J/ 12/t

Nuvads AR - Hoaanh Reaisthes 10
Parssornt to KRS 1375

party or reppesEntalive

Signature of initiatf

See ather side for fumify-related case filings.

Evim PA 201l
Rev
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702)990-7272 + FAX (702) 990-7273
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Electronically Filed
01/12/2016 07:27:31 AM

RICHARD L. PEEL ESQ. % 3 i

Nevada Bar No. 4359

CARY B. DOMINA, ESQ. CLERK OF THE COURT
Nevada Bar No. 10567

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200

Henderson, Nevada 89074-6571

Telephone: (702) 990-7272

Fax: (702) 990-7273

rpeel@peelbrimley.com

cdomina@peelbrimley.com

Attorneys for Plaintiff Helix Electric of Nevada, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
HELIX ELECTRIC OF NEVADA, LLC, a|CASENO.: A- 16-730091-C
Nevada limited liability company, DEPT. NO.:
Plaintiff, XVI |
Vs,
COMPLAINT

APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through X;
and BOE BONDING COMPANIES I through X,

Defendants.

Plaintiff, HELIX ELECTRIC OF NEVADA, LLC (“Helix”), by and through its attorneys
of record, Richard L. Peel, Esq. and Cary B. Domina, Esq. of the law firm of PEEL BRIMLEY

LLP, as for its Complaint against the above-named Defendants complains, avers and alleges as

follows below:
THE PARTIES
1, Helix is and was at all times relevant to this action a Nevada limited liability

company, duly authorized and qualified to do business in Clark County, Nevada as a duly
licensed contractor holding a Nevada State Contractor’s License.

2. Helix is informed and believes and therefore alleges that Defendant APCO
CONSTRUCTION, (“APCO”) is and was at all times relevant to this action a Nevada
corporation, duly authorized and qualified to do business in the state of Nevada, as a contractor

holding a Nevada State Contractor’s license.
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702)990-7272 ¢ FAX (702) 990-7273
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RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone:; (702) 990-7272

Fax: (702) 990-7273
smeacham(@peelbrimley.com
Attorneys for Plaintiff Helix Electric of Nevada, LLC

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a|CASENO.:
Nevada limited liability company, DEPT. NO.:

Plaintiff,
VS.
INITIAL APPEARANCE FEE
APCO CONSTRUCTION, a Nevada DISCLOSURE
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through X;
and BOE BONDING COMPANIES I through X,
(NRS CHAPTER 19)

Defendants.

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

partics appearing in the above-entitled action as indicated below:

Name of Plaintiff — Helix Electric of Nevada, LLC m $270.00 o $223.00
TOTAL REMITTED: $270.00

DATED this _12“' day of January, 2016.

PEEL BRIMLEY LLP

/s/Cary B. Domina

RICHARD L. PEEL, ESQ.

Nevada Bar No. 4359

CARY B. DOMINA, ESQ.

Nevada Bar No. 10567

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571

Attorneys for Helix Electric of Nevada, LLC
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PEEL BRIMLEY LLP

Electronically Filed
01/19/2016 08:43:44 AM

RICHARD L. PEEL ESQ. Qi 3 i

Nevada Bar No. 4359

CARY B. DOMINA, ESQ. CLERK OF THE COURT
Nevada Bar No. 10567

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200

Henderson, Nevada 89074-6571

Telephone: (702) 990-7272

Fax: (702) 990-7273

rpeel(@peelbrimley.com

cdomina@peelbrimley.com

Attorneys for Plaintiff Helix Electric of Nevada, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a| CASENO.: A-16-730091-C
Nevada limited liability company, DEPT. NO.: XVII

Plaintiff,
Vs,

APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through X;
and BOE BONDING COMPANIES I through X,

SUMMONS

Defendants,

[
o

3333 E. SERENE AVENUE, STE. 200
HENDERSQON, NEVADA 89074
(702) 990-7272 + FAX (702) 990-7273

NN W
e 98 & B B8R RS 543

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST
YOU WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.
READ THE INFORMATION BELOW.
TO THE DEFENDANT(S):

A civil Complaint has been filed by the Plaintiff(s) against you for the relief set forth in
the Complaint.

1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you,

exclusive of the date of service, you must do the following;

a. File with the Clerk of this Court, whose address is shown below, a formal written
response to the Complaint in accordance with the rules of the Court, with the
appropriate filing fee.

b. Serve a copy of your response upon the attorney whose name and address is shown

1

JA13




PLEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

=R - Y S S

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25
26
27
28

i Submitted B

below.

2. Unless you respond, your default will be entered upon application of the Plaintiff(s) and
this court may enter a judgment against you for the relief demanded in the Complaint, which
could result in the taking of money or property or other relief requested in the Complaint.

3. Tf you intend to seek the advice of an attorney in this matter, you should do so promptly so
that your response may be filed on time.

4. The State of Nevada, its polilical subdivisions, agencies, officers, employees, board
members, commission members and legislators, each have 45 days after service of this Summons
Answer or other responsive pleading to the Complaint.

CLERK OF THE COURT

i WA
X ) sy \NCUNQOD ﬂ(%kﬂ 00
KQHAJID L.PEEL, Bsq.  \_ Deputy Clerk ate
Ne '

ada Bar No. 4359 Clark County Courthousc \ \Q ) \\D
CARY B. DOMINA, ESQ. 200 Lewis Sireet w
Nevada Bar No. 10567 Las Vegas, Nevada 89101
PEEL BRIMLEY LLP o
3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Phone: (702) 990-7272
Attorneys for Plaintiff

LISAMARIE VAQUERO
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Affidavit of Process Server

ELIX ELECTRIC OF NEVADAILC _ v§__APCO CONSTRUCTION A-16-730091-C
LAINTIFEPETITION KR DEFENDANTARRPONBENT CASE NUMUER

1_JOHN WILKS LIC #1092, being flrst daty sworn, depose aad say: that T am over thie age of 18 years und aot s party
fo this action, xad that within the benmdariey of the saie where service was offected, | was suthorized by law fo perform suid serviee

Service: I served TR IO
NAML OF PERBUN/ ENTLTY PEING SERVED
RECEIVED ON
with (list documents) _ SUMMONS & COMPLAINT 1-12-2018
by leaving with _JAMES M _BARKER AGENT FOR SERVICE At
NAME RELATHONGHIF [ LEVLY,
Residence
0 ADDRESS CITY /STATE
OO Business 4420 S _DECATUR BLVD L AS VEGAS NV 89103
ADDRESS CITY / BTATE
On_JANUARY h 2018 Ar 93
B "L—%mt 13t B ) m%AM
Manner of Service:

Whmnul:Bypmomilydeliwrhgeop&umﬂwpermbeﬁgmwd:wamfm&rﬁce

( ) Substituted ut Retidence: By lvaving copics a1 the dwelling house or usual piace of abode of the person belng served with a
mermber of tie household over the age of 14 and explainiog the general nature of the papers.

¢ )} Substituted at Business: By leaving, duriog offics iowrs, capies ar the office of the person/entity being served with the person
apparantly in charpe thersof.

( ) Postlag: Dy posting copies in & conspicuous manner to the froat door of the propertylentity bring served, thereaRer opits of the docunan
were mailodt by propaid, firs class wall o , from

Non-Sthce:Aﬁerdmmmﬂdhqnﬂryanddﬂimmmprsumaddsm(ﬁ}ﬁmﬂm,lhm beem unable to effuct Frocess
upon the person/entity being served because of tive following reason(s):

() Uskoowa at Addromt () Mured, Laft 20 Forwardisg { ¥ Serviet Cancxlled by Litigent (3 Unable to Servein 2 Timely Faskion

{ ) Address Docs NotExied  § ) Other

Serviee Attempts: Service was atamprad an: {1) )
DATE [1TH HEPOHT DATL TIME REPORT
3 4 ) 5
@ DATE TIME REPORT “ DATE T TIME  EERORT € DATE  FIME RFPORT
Description: Age 55 Sex M Rece W Helght 5'Q" Welght 180 Halr BRN Beard Glasses
Dated; 2016 S T —
SUBSCRIBED AND SWORN to before me this
day of 2018
NOTARY PUBLIC in and fixe the
Coutity of . ; Stata of

OR: THE FOLLOWING: Per NRS 51,043
(a) If oxecuted i this Stats { NEVADAY: “I declare under the penalty of perjury that the faregoing is true aad cormeet”

Executedon JANUARY _ 13th 2016 g %% -
DATE SIGNATUKE OF PROCESS SERVER
JOHN WILKS PROCESS SERVING LIC#1092

6440 SKY POINTE DR. 140-122
LAS VEGAS NV 89131
(702) 839-2857
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
(702) 990-7272 + FAX (702) 990-7273
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Electronically Filed
01/20/2016 09:36:40 AM

RICHARD L. PEEL ESQ. Qi b S

Nevada Bar No. 4359

CARY B. DOMINA, ESQ. CLERK OF THE COURT
Nevada Bar No. 10567

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200

Henderson, Nevada 89074-6571

Telephone: (702) 990-7272

Fax: (702) 990-7273

rpeel@peelbrimley.com

cdomina@peelbrimley.com

Attorneys for Plaintiff Helix Eleciric of Nevada, LLC

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a| CASENO.: A-16-730091-C
Nevada limited liability company, DEPT. NO.: XVII

Plaintiff,
Vvs.
SUMMONS
APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through X;
and BOE BONDING COMPANIES I through X,

Defendanis.

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST
YOU WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS.
READ THE INFORMATION BELOW.,
TO THE DEFENDANT(S):

A civil Complaint has been filed by the Plaintiff(s) against you for the relief set forth in
the Complaint.

1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you,

exclusive of the date of service, you must do the following:

a. File with the Clerk of this Court, whose address is shown below, a formal written
response to the Complaint in accordance with the rules of the Court, with the
appropriate filing fee.

b. Serve a copy of your response upon the attorney whose name and address is shown

1

JA16




PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

below,

2. Unless you respond, your default will be entered upon application of the Plaintiff(s) and
this court may enter a judgment against you for the relief demanded in the Complaint, which
could result in the taking of money or property or other relief requested in the Complaint,

3. If you intend to seek the advice of an attorney in this matter, you should do so promptly so
that your response may be filed on time,

4. The State of Nevada, its political subdivisions, agencies, officers, employees, board

members, commission members and legislators, each have 45 days after service of this Summons

\ ) sy: \WSUNG 0
ﬁ{JH‘QhD L.PEEL, Esq.  \_ Deputy Clerk Date
Nevada Bar No. 4359 ' Clark County Courthouse \‘. \2_ \\D
CARY B. DOMINA, ESQ. 200 Lewis Street
Nevada Bar No. 10567 Las Vegas, Nevada 89101
PEEL BRIMLEY LLP '
3333 E. Serene Avenue, Suite 200 LISAMARIE VAQUERO

Henderson, NV 89074-6571
Phone: (702) 990-7272
Attorneys for Plaintiff
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PROOF OF SERVICE
I hereby declare that on this day I served a copy of the Summons and Complaint upon
the following defendant in the within matter, by shipping a copy thereof, via Certified mail,
return receipt requested, to the following:
Safeco Insurance Company of America
¢/o CSC Services of Nevada, Inc,
2215 Renaissance Dr., Ste. B
Las Vegas, NV 89119-6727
CERTIFIED MAIL NO. 7014 0150 0000 5227 1232
T declare, under penalty of perjury, that the foregoing is true and correct.

DATED this 14" day of January, 2016.

(Mo gy ot

RHONDA KELLY N

Employee of the State of Nevada
Department of Business and Industry
Division of Insurance

RE:  Helix Electric of Nevada, LLC vs. APCO Construction, et al.
Eighth Judicial District Court, Clark County, Nevada
Case No. A-16-730091-C
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 Las Vegas, Nevada 89145
(702} 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
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Electronically Filed

04/11/2017 09:05:23 AM

Marquis Aurbach Coffing

Avece M. Higbee, Esq. % tkﬂ‘ﬂm—'
Nevada Bar No. 3739

Cody S. Mounteer, Esq. | CLERK OF THE COURT
Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-5816

ahigbee@maclaw.com

cmounteer@maclaw.com

Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Case No.: A-16-730091-C
Plaintiff, Dept. No.: XVII

VS,

APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through X;
and BOE BONDING COMPANIES, I through
X,

Defendants.

APCO CONSTRUCTIONS’ ANSWER TO PLAINTIFF’S COMPLAINT

Defendant APCO Construction (“APCO”) (hereinafter “Defendant™), by and through the
law firm of Marquis Aurbach Coffing, the law firm of Marquis Aurbach Coffing, hereby answers

Plaintiff’s Complaint as follows:

THE PARTIES
1. In answering Parag_raphs 2 and 3 of Plaintiff’s Complaint, Defendant admits the
allegations contained therein. |
2. | In answering Paragraphs 1, 4 and 5 of Plaintiff’s Complaint, Defendant is without

knowledge or information sufficient to form a belief as to the truth of the allegations contained

therein, and therefore, denies the same.
//
//

Page 1 of 8
MAC:05161-021 2713091_2 4/11/2017 8:36 AM

JA19




10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
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JURISDICTIONAL ALLEGATIONS

1. In answering Paragraphs 6 and 7 of Plaintiff’s Complaint, Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore, while denying the same and without waiving any defenses or arguments
have stipulated to have the Court hear this matter.

GENERAL ALLEGATIONS

1. In answering Paragraph 8 | of Plaintiff’s Complaint, Defendant repeats and
realleges each and every response thereto.

2. In answering Paragraphs 9, and 10 of Plaintiff’s Complaint, Defendant admits the
allegations contained therein.

3. In answering Paragraph 11 of Plaintiff’s Complaint, D:‘efendant admits that a bond
was executed and delivered, but denies the remaining allegations contained therein.

4. In answering Paragraph 12 of Plaintiff’s Complaint, Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained

therein, and therefore, denies the same.

FIRST CAUSE OF ACTION

(Breach of Contract — Against APCO)

5. In answering Paragraph 13 of Plaintiff’s Complaint, Defendant repeats and
realleges each and every response thereto.

6. In answering Paragraphs 14, 16 of Plaintiff’s Complaint, Defendant admits the
allegations contained therein. | |

7. In answering Paragraphs 15 of Plaintiff’s Complaint, Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore, denies the same.

8. In answering Paragraphs 17, 18, a, b, ¢, d and e, 19 and 20 of Plaintiff’s
Complaint, Defendant denies the allegations contained therein.

!/

[/
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Las Vegas, Nevada 89145
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MARQUIS AURBACH COFFING
10001 Park Run Drive
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SECOND CAUSE OF ACTION

(Breach of Implied Covenant of Good Faith & Fair Dealing — Against APCO)

9. In answering Paragraph 21 of Plaintiff’s Complaint, Defendant repeats and
realleges each and every response thereto.

10. In answering Paragraph 22 of Plaintiff’s Complaint, Defendant, admits the
allegations contained herein.

11.  In answering Paragraphs 23, 24 and 25 of Plaintiff’s Complaint, Defendant denies
the allegations contained therein.

THIRD CAUSE OF ACTION

(Unjust Enrichment or in the Alternative Quantum Meruit — Against APCQ)

12.  In answering Paragraph 26 of Plaintiff’s Complaint, Defendant repeats and
realleges each and every response thereto.

13, In answering Paragraphs 29, 32, 33 and 34 of Plaintiff’s Complaint, Defehdant
denies the allegations contained therein. |

14,  In answering Paragraphs 27, 28, 30 and 31 of Plaintiff’s Complaint, Defendant is
without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore, denies the same.

FOURTH CAUSE OF ACTION '

(Violation of NRS 338.550 Against APCO)

15. In answering Paragraph 3 of Plaintiff’s Complaint, Defendant repeats and

realleges each and every response thereto.

16.  In answering Paragraphs 5, 6, 7 and 8 of Plaintiff’s Complaint, Defendant denies

the allegations contained therein.

' Due to a clerical error in Plaintiff’s Complaint, APCO’s answers to Plaintiff’s Fourth Cause of Action
are limited to the paragraphs within that cause of action and have no reference to other paragraphs
contained within Plaintiff’s Complaint.

Page 3 of 8
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10001 Park Run Drive
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17.  In answering Paragraph 4 of Plaintiff’'s Complaint, the allegations contained
therein are a legal conclusion rather than a factual allegation; therefore Defendant is without

knowledge to form a belief and therefore denies the same.

FIFTH CAUSE OF ACTION
(Claim Against Payment Bond Against Safeco)

18. 1In answering Paragraph 35 of Plaintiff’s Complaint, Defendant repeats and
realleges each and every response thereto.

19.  In answering Paragraphs 40 of Plaintiff’s Complaint, Defendant admits the
allegations contained therein.

20. In answering Paragraph 41 of Plaintiff’s Complaint, Defendant is without
knowledge or information sufficient to form a belief as to the truth of the allegations contained
therein, and therefore, denies the-same. |

21.  In answering Paragraphs 37, 38, 42, 43, 44 and 45 of Plaintiff’s Complaint,
Defendant denies the allegations contained therein.

22.  In answering Paragraphs 36 and 39 of Plaintiff‘s Complaint, the allegations
contained therein are a legal conclusion rather than a factual allegation; therefore Defendant is
without knowledge to form a belief and therefore denies the same.

23.  As to any remaining allegations not specifically responded tb herein, Defendant

denies the same,

AFFIRMATIVE DEFENSES

1. Plaintiff’s claims, and each of them, are barred by the applicable statute of
limitation.

2. Plaintiff has failed to state a claim upon which relief can be granted.

3. Plaintiff is not equitably entitled to obtain any money from Defendant.

4, Plaintiffs claims against Defendant fail as a matter of law because Plaintiff is not
a beneficiary under thé bond.

5. The claims, and each of them, are barred by the failure of the Plaintiff to plead
those claims with particularity

Page 4 of 8
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6. The claims, and each of them, are barred as a result of the failure of the Plaintiff
to timely make those claims against Defendant and allow Defendant to collect evidence
sufficient to establish its nonliability, Defendant relied upon Plaintiff’s failure to allege these
claims and, as a result, Plaintiff is barred by the doctrine of laches.

7. Insofar as any alleged breach of contract is concerned, Plaintiff failed to give this
answering Defendant timely notice thereof.

8. Answering Defendant has not breached any contract.

0. Answering Defendant has substantially performed the contract,

10.  Answering Defendant was justified in his failure to perform, if any.

11.  The claims of Plaintiff have been waived as a result of the acts and the conduct of
the Plaintiff.

12.  The claims for breach of contract are barred as a result of the failure to satisfy
conditions precedent.

13.  Answering Defendant at all times herein acted reasonably and in good faith in
discharging its obligations and duties, if any.

14,  These answering Defendant acted in conformity with the law and with
reasonableness in discharging its duties.

15.  Plaintiff has received everything it was entitled to receive from its agreement with
answering.Defendant.

16.  The answering Defendant has properly and legally fulfilled its duties and
obligations, if any, to the Plaintiff.

17.  Plaintiff’s contractual causes of action are barred by Plaintiff’s own anticipatory
breach of its contractual duties to answering Defendant, which breach relieved answering
Defendant of any and all contractual obligations or promises to Plaintiff (which obligations and
promises answering Defendant denies). |

18.  Answering Defendant fulfilled its duty to deal with Plaintiff in good faith.

19.  Answering Defendant committed no intentional acts meant to disrupt or harm

Plaintiff.

Page 5 of 8
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20.  No disruption or harm occurred to Plaintiff.

21.  Plaintiff’s cause of action for breach of the covenant of good faith and fair dealing
is barred because Plaintiff breached its reciprocal covenant of good faith and fair dealing.

22.  The Plaintiff did not confer any benefit upon answering Defendant by either
substantially performing or satisfying conditions precedent to the contract.

23.  Answering Defendant has made all necessary payments or abided by all necessary
provisions to Plaintiff.

24.  Answering Defendant has not retained any benefit which in equity and good
conscience belongs to Plaintiff.

25.  To the extent that answering Defendant has not received any benefits from
Plaintiff, answering Defendant has not been unjustly enriched.

26.  Plaintiff is not equitably entitled to obtain any money from Defendant.

27.  Plaintiff is not entitled to the reasonable value of any services.

28.  There is no reasonable value for Plaintiff’s services because Plaintiff damaged
Defendant, |

29.  Defendant has not retained any benefit, money or property against fundamental
principles of justice, equity, and good conscience.

30.  Plaintiff’s claims are merely conjecture and speculation.

31.  Defendant has not failed nor refused to timely pay Helix monies due and owing.

32.  Plaintiff has not been damaged..

33.  Plaintiff first breached the confract agreement by not abiding by its terms of |

submission of invoicing or payment.

34.  Plaintiff’s claims, and each of them, are barred as a result of an accord and
satisfaction. |
35.  Plaintiff’s claims are barred, in whole or in part, by the parol evidence rule.

36. Any and all actions complained of by Plaintiff were approved or ratified by

Plaintiff.

Page 6 of 8
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37. Pursuant to NRCP 11, as amended, all possible affirmative defenses may not have
been alleged herein, in so far as sufficient facts were not available after a reasonable inquiry
upon the filing of these Defendants’ Answer to Plaintiff’s Complaint; therefore, these
Defendants reserve the right to amend its answer to allege additional affirmative defenses if

subsequent investigations so warrant.

PRAYER FOR RELIEF

WHEREFORE, Defendants pray for judgment against Plaintiff as follows:

1. That Plaintiff take nothing by way of its Complaint and that the same be
dismissed with prejudice;

2. For an award of reasonable attorney fees and costs of suit; and

3. For any further relief as the Court deems to be just and proper.

Dated this U day of April, 2017.

MARQUIS AURBACH COFFING

YD)

Avece M. Higbee, Esq.
Nevada B No 3739
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing APCO CONSTRUCTIONS’ ANSWER TO

PLAINTIFF’S COMPLAINT was submitted electronically for filing and/or service with the

Eighth Judicial District Court on the “‘H\'day of April, 2017, Electronic service of the
foregoing document shall be made in accordance with the E-Service List as follows:?

Richard L. Peel, Esq.

Cary B. Comina, Esq.

Peel Brimley, LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Email: aarmstrong@peelbrimley.com
Email: cdomina@peelbrimley.com

Email: rjeffrey@peelbrimley.com
Attorneys for Plaintiff

I further certify that I served a copy of this ‘document by mailing a true and correct copy

il (b

employee d§ Marquis Aurbach Coffing

thereof, postage prepaid, addressed to:

2 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 3(b)(2)(D). |
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Marquis Aurbach Coffing
Avece M., Higbee, Esq.
Nevada Bar No. 3739
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
ahigbee@maclaw.com
cmounteer@maclaw.com
nsansone@maclaw.com

Electronically Filed
04/11/2017 09:13:32 AM

A Bl

CLERK OF THE COURT

Attorneys for Safeco Insurance

Company of America

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

VS.

" APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through X,
and BOE BONDING COMPANIES, I through

X,

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-16-730091-C
Plaintiff, Dept. No.: XVII

Defendants.

SAFECQ’S MOTION TO DISMISS PLAINTIFF’S CLAIMS AGAINST BOND AND
COUNTERMOTION FOR FEES AND COSTS OF MOTION

Defendant Safeco Insurance Company of America (“Safeco” or “Defendant”) by and

through the law firm of Marquis Aurbach Coffing, hereby submits its Motion to Dismiss.

Page 1 of 8
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This Motion is made and based upon the points and authorities attached hereto, papers
and pleadings on file herein, and any argument of counsel at the time of hearing in this matter,

| \
Dated this l_r__ day of April, 2017,

‘MARQUIS AURBACH COFFING

5q.
Nevada Bar No 3739
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendants

NOTICE OF MOTION

You and each of you, will please take notice that the SAFCO’S MOTION TO DISMISS
17 May

will come on regularly for hearing on the day of

, 2017, at the

hour of 8: 302 .m., or as soon thereafter as counsel may be heard, in Department XVII in the

above-referenced court.
Dated this | day of April, 2017.
MARQUIS AURBACH COFFING

g
Nevada Bar No. 3739
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION AND STATEMENT OF FACTS

The instant Action involves the construction of the public works project of Craig Ranch
Regional Park Phase II (the “Project”). The Project was commissioned by the City of North Las
Vegas (the “City”). APCO Construction (“APCO”) acted as the General Contractor for the
Project, with Helix Electric of Nevada, LLC (“Helix”) acting as the electrical Subcontractor.

The Parties executed a Subcontract Agreement wherein Helix agreed to provide certain electrical

related labor, materials and equipment to the Project (the “Agreement”). Pursuant to the

provisions of NRS 339.025, Safeco, as surety, and APCO, as principal, executed and delivered to
CNLV a Labor and Material Payment Bond, No, 024043470 (the "Bond").] The City Council
for CNLV voted for approval of the Final Acceptance of the Project on July 2, 2014.

Helix now brings its claims against APCO and Safeco.by way of Complaint filed in the
Eight Judicial Court Clark County, Nevada on January 12, 2016.> Helix’s Complaint asserts the
following causes of action: (1) Breach of Contract — Against APCO; (2) Breach of the Implied
Covenant of Good Faith & Fair Dealing — Against APCO; (3) Unjust Enrichment or in the
Alternative Quantum Meruit — Against APCO; (4) Violation of NRS 338.550 — Against APCO,
and (5) Claims Against the Bond — Against Safeco.” As detailed herein, Helix’s fifth cause of
action against Safeco fails as a matter of law, because Helix failed to timely assert its claims
against the payment bond within the applicable statute of limitations.

IL. LEGAL STANDARD

NRS 339 governs actions against contractors’ payment bonds on public works. See NRS
Chapter 339, generally.® Specifically, NRS 339.035 sets forth the requirements before initiating

an action against a payment bond. Pursuant to NRS 339.035, subcontractors with a direct

! See Helix’s Complaint filed January 12, 2016 at Exhibit 1.
? See Helix’s Complaint, generally. |
3 .I,,d_

Y See NRS Chapter 339, generally.
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contractual relationship with the contractor may only bring an action against the payment bond
if:
(1)  the subcontractor has either performed labor or furnished materials in the
| prosecution of the work a contract that a payment bond has been given under NRS
339.025 ; and
(2) the subcontractor has not been paid within 90 days from the date on which the
claimant performed the last of thé labor or furnished the last of the materials for
which the subcontractor claims payment.’
Further, under NRS 339.055, claimants have one year to bring claims under NRS
339.035. Specifically, NRS 339,055 states in pertinent part:
NRS 339.055 Actions on payment bonds: Venue; limitation of actions.
1. Every action on a payment bond as provided in NRS 339.035 shall be brought
in the appropriate court of the political subdivision where the contract for which
the bond was given was to be performed.
2. No such action may be commenced after the expiration of 1 year from the
date on which the claimant performed the last of the labor or furnished the
last of the materials for the payment of which such action is brought.
(Added to NRS by 1963, 166)
Here, the statute of limitations on Helix’s Fifth Cause of Action has lapsed.
Consequently, Helix’s Fifth Cause of Action must be dismissed, as Helix failed to file the instant

Action within the statute of limitations provided by NRS 339.055.
III. LEGAL ARGUMENT

A. HELIX’S FIFTH CAUSE OF ACTION MUST BE DISMISSED AS IT IS
BARRED BY NRS 339.055

Pursuant to NRS 339.055, Helix had one year to file the instant action from the date it
last provided labor or materials for the specific payment it purports to be owed i.¢., the one year
deadline imposed by NRS 339.055 is triggered once the subcontractor provides the last labor or

materials for which it claims payment, °

> See NRS 339.035.

6 See NRS 339.055; NRS 339.035.
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Here, Helix’s Complaint does not allege a specific date Helix last prqvided labor or
materials for which it claims payxvflrlent.7 However, of the upmost importance, Helix
acknowledges, “[t]he City Council for CNLV approved the Final Acceptance of the Project and
Work on July 2, 2014.”® Thus, even assuming, arguendo, that the money Helix alleges it ié
owed is for labor or materials last provided on the same date CNLYV issued its final acceptance of

the Project, Helix would still have had to file its Complaint no later than July 2, 2015.

Moreover, Helix specifically cites NRS 399.055 in its Complaint’ and thus, there is no
doubt that Helix is well aware of the statutory deadline to file a claim against the payment bond.
However, despite having this knowledge, Helix did not file its Complaint until January 12,

2016— almost two vears afier it could have last provided materials or labor on the Project.'®

Accordingly, it is clear that NRS 339.055 bars Helix’s Fifth Cause of Action, as Helix
failed to file the instant action within the one-year statutory deadline.

B. THE BOND SPECIFICALLY UPHOLDS THE STATUTORY DEADLINE
IMPOSED BY NRS 339.055.

It is anticipated that Helix will allege that the language in the payment bond somehow
allows them to overcome the one-year statute of limitation imposed by NRS 339.055."" More
specific, that “[t]his bond shall remain in effect until two (2) years after the date of final
acceptance of the Work by the City Council.”"?

While the bond does contain this language, the language only details a condition by the

city that does not alter the statutory limitation period i.e., NRS 339.055 still bars the instant

action, regardless of the duration of the bond. Further, nothing in the bond supersedes NRS

7 See Helix’s Complaint filed January 12, 2016, generally
* 1d.

’1d. at 3:17.

0 1d. generally.
"'1d. at 6:6-13.

2 1d. at Exhibit 1.
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339.055." 1In fact, the language in the bond explicitly upholds and defers to NRS 339,055 as

applicable state law, as it states:

“This bond shall insure to the benefit of any persons, compames or corporations |
entitled to file claims under applicable State Law.”

Accordingly, notwithstanding the duration of the bond, the one year statute of limitations

imposed by NRS 339.055 still applies, and Helix is not a company that is entitled to file a claim

under applicable state law. Consequently, Helix’s Fifth Cause of Action for a claim against the
payment bond must be dismissed as it is barred by the statute of limitations.

IV. SAFECO’S COUNTERMOTION FOR FEES AND COSTS

A. DEFENDANT, SAFECO INSURANCE, SHOULD BE AWARDED ITS
ATTORNEYS FEES AND COSTS INCURRED FOR HAVING TO
DEFEND THE BOND CLAIMS.
~“Safeco should be awarded its attorneys fees and costs for having to defend Helix’s bond
claims and for having to bring the instant motion, as Helix’s claims are untimely and frivolous,
because Helix knew its Fifth Cause of Action against the bond was barred by NRS 339.055.
Further, as detailed above, Helix was well aware of the statutory deadline to file a claim against
the payment bond, as Helix specifically cited NRS 399.055 in its Complaint.'

Consequently, Helix was well aware of the statute of limitations, and, even assuming all
facts in Helix’s favor, Helix still missed the deadline by nearly two years. Likewise, without
regard to the recovery sought, Helix’s bond claim was brought and maintained without
reasonable ground and/or to harass APCO into a settlement.'® Pursuant to NRS 18.010; the
Court shall liberally construe the provisions of the rule in favor of awarding attorney’s fees in all .
appropriate situations. Here, an award of Safecb’s attorneys’ fees and costs is appropriate, as

Helix filed the instant Action knowing its claims against the bond were barred by the statute of

limitation imposed by NRS 339.055.

13 Ld_,-
4 14.

> 1d. at 3:17.

16 See, NRS 18.010, generally.
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Accordingly, Safeco respectfully requests an awarded of its attorneys fees and costs
incurred in having to defend Helix’s bond claims and for having to bring the instant Motion to
Dismiss when it is so clear that Helix’s bond claims are barred by the NRS 339.0535.

V. CONCLUSION

For the foregoing reasons, APCO respectfully requests that Helix’s Fifth Cause of Action
for its claims against the bond be dismissed with prejudice.
Dated this {_lf_‘:‘ day of April, 2017.
MARQUIS AURBACH COFFING

Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145

Attorneys for Safeco
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing SAFECO’s MOTION TO DISMISS was subrnltted
electronically for filing and/or service with the Eighth Judicial District Court on the l f day of

April, 2017, Electronic service of the foregoing document shall be made in accordance with the

E-Service List as follows:'”

Richard L. Peel, Esq.
Cary B. Comina, Esq.
Peel Brimley, LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Email: aarmstrong@peelbrimley.com

Email: cdomina@peelbrimley.com
Email: rjeffrey@peelbrimley.com

Attorneys for Plaintiff

I further certify that I served a copy of this document by mailing a true and correct copy

skl

‘émployeb of Marquis Aurbach Coffing

thereof, postage prepaid, addressed to:

' Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).

Page 8 of 8
MAC:05161-021 2718805_3 4/11/2017 8:29 AM

JA34




Exhibit 1



' ' Electronically Flled
ﬁ{ ,E, @ Qﬂ [-!g @ 01/12/2016 07:27:31 AM

‘PEEL. Bmz' n !‘ e

3333 E. SERENE AVENUE, STE. 200

HENDERSON, NEVADA 8974 =
{702};99&7272*&:&{7&} 96-7273

L Jl RICHARD L. PEEL ESQ: JAN 132006
| R LS| Gt
: DIVl GF Bl 10° g GLERK OF THE COURT
5 | Nevada Bar No, 10567 e STETE ST DB R PAL
- PEEL BRIMLEYLLP .
4 3333 E. Serene Avenue, Suite 200
4 Henderson, Nevada 890746571 -
5 Telephone; (702) 990-7272
: Fax' 702) 990-7273. - -
6 rpeel@peelbrimliey.com -
cdom a@peelbrimley.com - & A
q Atrorneysfor Plamr(/f Helix Elect: fc oj‘ Nevada. LLC‘ | .
-8 EIGHTH JUDICIAL DISTRICT COURT .
9 ‘ CLARK COUNTY, NEVADA
‘ HEL]X BLECTRIC OF NEVADA 1LC, a] CASENOQ.; A 1
10 { Nevadu l;mlted hability company, . DEPT.NO,: 6- 7 3 00 91 C
1 1 Plaintff, - : | X Vil R
| vs. o R
12 | SN : COMPLAINT '
i APCO CONSTRUCTION, a Nevada
13 | corporation; SAFECO INSURANGE-
| COMPANY OF AMBRICA; DOES I through X;
14 1 and BOE BONDING COMPANIES I through X,
15 | i
R Defendants.
16 e ‘ L |
17 | Plaintiff, HELIX ELECTRIC OF NEVADA, LLC (“Halix"), by and through [1s attorneys
18 | of recoi’d, Richard L. Peel, Esq. and Cary B. Domina’,_B.sq._ of the lgw firm of PEEL BRIM LEY
19 | LLP, as for its Coroplaint: against the above-named Defendants complains, avers and- alleges as
20 . foliows below: . : Lo
21, _THEPARTIES . -
22 ‘1, - Helix is and was at all thnes relevant fo this action a Nevada limited Hability
23 -compaity, duly authorlzed. and: qualified to do business. in Clark ;County, Nevpda ‘us. u duly
24 || licensed contractor bolding 4 Nevuda State Contractor’s License, '
3.25.‘ -2 Helix is informed and believes and therefore alleges that Defendant APCO
=2;6 CONSTRUCTION, (“APCO™) is and was at all times velevant to this action & Nevada
.27 cm-pmatmn, duly authorized and quuhhed te do busincss in the statc of Nevada, as a contractor}
28

holding a Nevada State Contractor’ s license.
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, 3. Helix is informed and. believes .and therefore allagee that Defendant SAFECO

,mﬁURANCE COMPANY OF AMERICA ("Safeco”) is and was at all times relevant to this|
action a bonding company duly licensed and qualified to do business as a s ety in Navada. |

4, Helix is informed and bolieves and therefere alleges that the City of North Las

| Vegas (“CN LV™), a non-party to this Case, is a political division of the Staie of Nevada and is o
" “contracting party" (as that term is defined by NRS 339,015) for pmposes of‘ tlus httgahon

5. Helx does not know tha frue names of the individuals, wrporatlons, parmerships
and entities suéd and :dauﬁﬁed in fictitious names as DOBS 1 through X, BOB BONDING

, l.COMPANIES I through X (collecﬁvaly, “Doe Dafendams”) Helix alleges that such Defendants

S
. e

10 | claim en interest in or to the Project and/or are respomible for damages suffered by Helix as more
i i'ully discussed under tho claims for relief set forth below. Melix will requost loave of this
| §§§ 12 | Honorable Court to amend this Complaint to show the true names and capacitics of each such
BE ' §§ 13| fictitlous Defendant when Helix discpvers such infotmngtion.
g % 53 14 AL Al
Eééé 13 6. Jurisdiction is proper under Nevada Comst. Art, 6, §6 and NRS 4, 370(1)(&),
el § c ey because this Is an action for breach of contract aealdng damages in X003 0of$10,000, o
ﬁ g 17 7. Venue {s proper undev NRS 13,010(1) and NRS 339 055 becauqe thh acﬂon is for |
18 | broach of a contract o be parformed in Clatk County.
19 | ' 7
20 8. Helix repeats and realleges each and every ‘éllegaﬁon'lcomaiﬁed in the preceding
21 | paragraphs of this Complaint, incorporates them by reference, and further alleges as fol lows:
22 9. | APCO was the prime contractor for CNLV's cbnstruc_tion project dommanl y
. 23 ‘referred to as the Ci'éig Runch Regional Park Phase I1 project located in Clak County, Nevada
24 | (the “Projoct™, | ' |
a5 10, - Helix entered into an agreement with APCO. (“Agreament”) wherein Helix agreed
20 4 to provjde certain electrical related labor, matorials and cq,ui_pmcnt (tbe “Work") to the Project. |
27 11, Pursvant 10 the proﬁsions of NRS 339.025, Safeco, as surety, and'APCO. as

principal, executed and delivered to CNLV a Labor and Material Payment Bond, No. 024043470} .

5
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(the “Bond”) by which Safeco and ,Aﬁco, jointly and severally, bound themselves to make

: APCO’s failures 1o properly monage the Project,. completion did not ocour until July 2, 2014,

| which resulted in substanual additional costs incurre_d by Helix.

I -paragraphs of this Complaim, incorporates them by reference, and further alleges as follows:

'paymmt to all persons or entities finnishing materials, eQuipmeht,' suppliers, or labor furnished in|

connection with the Project, including Hellx,

12, The Project was scheduled to be completed on Janvary 9, 2013, but #s a result of
when the City Council for CNLV. voted: for approval. of the Final Acccptance of the PTOJGGt
(Breach of Contract — Against APCO) -
13, Helix repeats and realleges each and every allegation contained in the preceding

14, -In or around. ‘December, 2011, Helix entered into the Agreemem with APCO
wherein Helix agreed to farnish the Work to the Project, - -

ROy ey

) 'I‘housmd and no/l 100 Doilars ($10,000.00) for its Work pursuant to the Agreement,

: performed its dutics aud obligations as requircd. L

the specific instance éind request of APCO,

16. I’ursuant to the Agreement, Helix was to be paxd an amount in excess of Ten
17, Helix fumished the: Work: as required by the Agreement and has otlmwise

18, APCO breached the Agleement by, among other thmgs. |

o a - Failing and/or refusing to pay the monies owed to Helix for :ts ka'

e b Fallmg to aq;ust the Agreemem price to account for: extra and/or changed
wo:k as. well as. suspensmns and delays caused of o:deted by APCO axxd/m 1ts :epwwntatives, :
' e Failing 1o prompily recognize and grant fime extensions to. veflect
additional time allowsble undsx the Agwemenl and permit, related adjusiments in scheduled
performance; | DL . : ,
| d. Failing and/or refusing to comply with the Agreement: and Nevada law;

and

- Helix furnished the Work as required by the Agteement for the benefit of* and at] -
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¢  Negligently or .intentionslly preventing; obstructing, hi_hd_’cring or
interfering ﬁith-Helixfs pérfoﬂnance or pravisioh- of the Work as required under,fhe Agreement.
19, Helix is owed an amount In excess of Ton Thousandand m0/100° Dollars
($10 ;000,00) for the Work pursiant fo the Agreement, (“Ouitstanding Balance”),

- .20, ... Helix has been teqmred (] engage the services of an ‘attorney to collect the

‘ f-'dptstaixdintg-Balance with respect to the Agreement, and Hehx is entitled to fecover its reasonable

' costs, attorney’s fees and interest therefore, - .~

{Breach of lmplied Cuvenant oﬁGaod Faith & Fair Dealing —~ Against APCO}
21.  Helix repeats and realleges each-and every allegation contained in the preceding

10
'1‘ | | peragraphi of this Cami:laint, incorpnrates them.by reference, and further alleges-as follows:
§ .,a;lg 1 22, There is & covenant of good faith and falr dealing implied in every agreement,
gE %%!3 . including the Agreement between Helix and APCQL |
ggg 3 141 23,  APCO breached its duty to act in goocl fazth by perfoxmmg the Agreement in a
g é 15 | manner that was unfatthful to the purpose of the Agreement, thereby .denymg ﬁelx—x § Jusuﬁgd
g; g il M “Due t'o"ﬁie. actions of APCO, Helix has. sufféred dumages in aix-.afnir.dht’ to be|
TRk determined at trial for whioh Helix is entit;ed to judgment plus interest,
19 | 25, He]ix' hés been requii'ed té' @gagethe- gervices of an attorney to collect the
g0 | Outstanding Balance, and Helik is entitled to recover its reasonable costs, attorney's fees and
21 |- interest therefore. |
22 “ c (Unjust Enrichment or i the Alternative Q\mntum Meruit«Against ATCO)
23 | 26,  Helix repents, and tealloges each and every allegation contained in the precedmg
24 'paragraphs of this Complaint, ineorporates them by reference; and further alleges as follows:
25 27.°  This causo of action is being pledin the alternative, -
26 8.  Helix furnished the Work for the benefit of and/or at the specific instance and
37 | request of APCO, o |
28 29, APCO accepted used and amoyed the benefit of the ka
4
R — - -
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R B 30, APCO knew-or should have known that Heélix expected to be paid for the Work.
o2 31,  Helix has deménded paymént of the. Outstanding Balance,
_ 3 | 32, To date, APCO -has failed, neglected, and/or refused to pay. the Qutstanding
4 | Balance. '
 5 - 33, - APCO has: been unjustly enriohed, t0.the demment of Helix.,
~6 §-.v. 34, - Helix has been required. to -engage. the -services' of an attarney to collect thc
7 | Outstanding Balance, and Helix is. entitled to vecover its:veasonable costs, attongy’s fees and
- 8. | interest therefore, |
9 Wiol%%mcm
0 f . 3. APCO repeats and realleges each and every allegation contained in the preceding
g 2 g 11 paragraphis of this Complaint, incorporates thex-n by tjefelfence, and forther alleggs'as follgwa:
X agg 12 4, NRS 338,350 to 338,645, inclusive (the “Stamt’é“), te'quii'es contiactors, :mch as).
ggégn —~APCO;to; among other things, timaly pay contractors and supplwts, suchay Hahx, aspmvided 111
ggﬁé .14 ‘theStmute. - e S N
gg éé 15 5. M violation of the Statute, APCO Hius failed and/or refused fo timely pay Hexix | |
o % ‘...].6 . monies due and owing, LA N S '
a % 17 6. Owing to APCO's vzolatxon of tlie Statute, Helix was damaged in an amount in
181 oxoess of Ten Thousand Dollars ($10,000.00), .
A9 " 7707 By reasoh of the I‘oregomg, Helix is antltled toa judgment dgamst APCO in the
20 amount of the Outstanding Balauce. - o
- 21 . 8. Helix has been: required ﬁo engage. the servwes of an’ attomey to collect the
22. --Outstanding Balance and Helix is entitled to recover ifs xfeahonabla costs, “attor, ney's fees and
23 mtezests therefore, LT e s ' |
24 || - | FIFTH g&gsg oF Agﬂgg . |
' (Claim’ Against Payment Bomi Against Snfeco) _
23 _ 35, Helii wpeats and mal!eges each and every allegatmn contained in the preccding
26 paragxaphs of this Complamt, incorporates thsm heréin by referénce, and forther alleg&s ay
27 follows: ' '
28 o
s s e -
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36, Purspantto NRS 339.025, APCO and Safeco executéd the Bond for the benefit of

2 APCO’s'subconttvaotm's,- laborers and:suppliers, including Helix,
30 37, Incompliance with fhe-Agreement, Helix has furmished the Work for the bonefit of
4 | APCO. |
3 38. .. Helix has not-been paid in fullfor the Work utider the Agreement,
6.1 39, Pursuant to.the express language: of the Bond, *it shall remain in effect until two
7 | (2) yeurs after the date of finel acceptance of the Work by the CNLV Cify Couneil,”
8 40,  The City Counc:l for CNLV appwved the Final Acceptance of the iject and
9 'Work on July 2, 2014. R )
LN 41. It has been more than ninety (90). da)cs but. less than two (2) years since Helix
g -1 .provided the Work for the Project under the Agreement and. the City Council for. CNLV guve
. é%% 12| final acceptance of the Work,
o g égiﬁ ‘ 427 S suoh, Helix hag timely filed its claim against the :Bonu.
g,ﬁ%g 14 43, Pursuant to NRS 339.@35 and the lunguage of the 30!14, ‘Helix is entitled to
Eg %é . 15 | payment by Safeco of all sums owed:to it by APCO, | ' ,
Hagg 16 44, Accordingly, Helix is entitled to payment by Safeco of all sump owed to it by| .
| a | g 17 'APCO wlzjcit are in excess of $10 000 00 |
18 48, Helix was required to engage the services , of any attoney to colleot the
19 | Outstanding Balance, and Helix is entitled to recover.its reasonable: costs, attomey’s: fees and
20 || interest therefor. | | | |
21  WHEREFORE, Eelix proys that this Honorable Court:
, 22 1. . Enters Judgment against APCO and Safeco; and each of them, jointly and
23 severally, in the amount of the Quistanding Balance; - _ o |
24 2. Bnters judgmem ‘agaltist APCO ‘and Safeco, and each of lhem, joinily and
25 || severally, for Heux’s reasonable costs and attomey s fees inomred in the collection of the
26 || Outstanding Balance, as well gs an award of interest thercon;
27 | |
28

! See Exhibit %1 aitached Lereto, a true and coricor. copy of the Payrcut Boud,
| , .
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3. Entérs a judgment deelér‘mg that Helix has & valid and enforceable claim against
the Bond, in an amount of the Outstanding Balance, plus reasonable at’tomcys’ fees, costs and
interest thereon; and | |

3. Forsuch other and further relief as this Honorablo Court deems just and proper in
the premises | |

DATED this t & day of January, 2016,

Nevada Bar No, 4339
CARY B. DOMINA, ESQ,
"Nevada Bar No. 10567
3333 E, Serene Avenue, Suite 200
Henderson, Nevada 89074-6571 ,
Attorneys for Helix Electric of Nevada, LLC
7
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RICHARD L., PEEL, ESQ.
Nevada Bar No, 4359
CARY B. DOMINA, ESQ.
Nevada Bar No, 10567 _
PEEL BRIMLEY LLP '
3333 E. Serene Avenue, Suite 200
- Henderson, Nevada 89074-6571 .
Telephone: (702) 990-7272
Fax. (702) 990-7273 :
smeacham@peelbrimley.com

Attorneys for Plaintiff Helix Electric of Nevada, LLC |
EIGHTH JUDICIAL DISTRICT COURT

| CLARK COUNTY, NEVADA
'HELIX ELECTRIC OF NEVADA, LLC; a|CASENO.:
Nevada limited liability company, ~{ DEPT, NO.: |
| Plaintiff, - . i

INITIAL APPEARANCE FEE B

V8. |
APCO CONSTRUCTION, s Nevada . "._; DISCLOSURE e

ccrggration, SAFECO INSURANCE

- PANY OF AMERICA; DOES T through Ky
and BOB BONDING COMPANIES I through X,

. (NRS CHAPTER 19)

Defendants,

?EELBMEYL?LP :
3333 E. SERENE AVENUE, STE. 208

h

HENDERSON, NEVADA 89874
{702) 996-7272 4 FAX (762) 990-7273

NN N RN NN NN = e e
& T A B W N m S o 0

v

. Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted th‘ s

_pumcs appearing in the above-entitled action'as indicated below:

Naine of Plaintiff ~ Helix Electrlc of‘Nevada, LLC - w$27000  © $22300° | .
TOTAL REMITTED: | $270.00 |

DATED this _12" day of January, 201 6.

PEEL i?.mMLE"Y LLP

/s/C‘a B Domma .

RICF;A D 1. PEEL, ESQ.

Nevada Bar No. 4359 .

CARY B, DOMINA, ESQ.

Nevada Bar No. t0567

3333 E, Serene Avenue, Suite 200
Henderson, Nevada 89074-6571

Attorneys for Helix Electric of Nevada, LLC
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
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Electronically Filed

04/28/2017 11:02:15 AM

RICHARD L. PEEL, ESQ.

Nevada Bar No. 4359 Q%“ 8 %m——
CARY B. DOMINA, ESQ.

Nevada Bar No. 10567 CLERK OF THE COURT
PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200

Henderson, Nevada 89074-6571

Telephone: (702) 990-7272

Fax: (702) 990-7273

rpeel@peelbrimley.com

cdomina@peelbrimley.com

Attorneys for Helix Electric of Nevada, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a|CASENO.: A-16-730091-C
Nevada limited liability company, DEPT. NO.: XVII

Plaintiff,
VS.

. HELIX ELECTRIC OF NEVADA,
APCO CONSTRUCTION, a Nevada corporation; LLC’S OPPOSITION TO SAFECO

SAFECO INSURANCE COMPANY OF

AMERICA; DOES I through X; and BOE INSURANCE COMPANY OF

BONDING COMPANIES I through X, AMERICA'’S (i) MOTION TO
DISMISS, and (ii)

COUNTERMOTION FOR FEES
Defendants. AND COSTS

Plaintiff, HELIX ELECTRIC OF NEVADA, LLC (“Helix”) by and through its attorneys,
the law firm of Peel Brimley LLP, hereby submits its Opposition to Defendant SAFECO
INSURANCE COMPANY OF AMERICA’S (“Safeco™) Motion to Dismiss and Countermotion

for Fees and Costs (“Motion™).
/11
/17
/1]
/11
11/
/1]
/1]
/1]
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This Opposition 18 made and based on the following Memorandum of Points and
Authorities, the pleadings, declarations and papers on file herein, and any argument that the Court

entertains in this matter.

Dated this ZpPday of April 2017.

PEEL BRIM LLP

4 e 12725
ol

RICHARD L. PEEL, ESQ.

Nevada Bar No. 4359

CARY B. DOMINA, ESQ.

Nevada Bar No.10567

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571

Phone: (702) 990-7272

Attorneys for Helix Electric of Nevada, LLC

MEMORANDUM OF POINTS AND AUTHORITIES

I.  INTRODUCTION

Safeco ignores relevant case law and precedent which is binding on this Court in an
attempt to dismiss Helix’s claim against the Bond (defined below). While it is true that NRS
339.055 provides for a one year statute of limitation from the date of the last work or material
provided by a claimant, the Nevada Supreme Court has expressly held that a “bond may be
conditioned more broadly than the statute...” Royal Indemnity Co. v. Special Service, 82 Nev.
148, 150, 413 P.2d 500, 502 (1966). NRS 339.055 provides the minimum allowable statute of
limitations and APCO Construction (*APCO”) and Safeco agreed to broaden that requirement.
Because of this broadening, Safeco’s Motion to Dismiss must be denied.

Additionally, by ignoring the relevant case law, Safeco seeks an award of its attorney’s
fees and costs in defending Helix’s claim against the Bond. As set forth below, the relevant
Nevada case law supports Helix’s claim against the Bond and therefore Safeco’s Countermotion
for Fees and Costs must also be denied.

/11
/11
/17
/11
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II. STATEMENT OF FACTS

In the Spring of 2012, APCO entered into a construction agreement with the City of North
Las Vegas (“CNLV”) wherein APCO agreed to serve as the general contractor on a public works
project known as Craig Ranch Regional Park Phase II (the “Project”). On or about April 4, 2012,
Helix entered into an agreement with APCO (the “Subcontract”) wherein Helix agreed to provide
certain electrical related labor, materials and equipment (the “Work™) to the Project.

Pursuant to the provisions of NRS 339.025, Safeco, as surety, and APCO, as principal,
executed and delivered to CNLV a Labor and Material Payment Bond, No. 024043470 (the
“Bond”) by which Safeco and APCO, jointly and severally, bound themselves to make payment
to all persons or entities furnishing materials, equipment, suppliers, or labor furnished in
connection with the Project, including Helix.! The Bond is unique in that it provides for a two
year period for claims to be asserted against it as opposed to only one year as found in most
public works payment bonds.> Specifically, the Bond states that it “shall remain in effect until
two (2) years after the date of final acceptance of the Work by the City Council.” Notably, the
City Council for CNLV approved the Final Acceptance of the Project on July 2, 2014.% As such,
the Bond remained in effect until July 1, 2016. Helix filed its claim against the Bond on January
12, 2016 and its claim is therefore timely.”

III. LEGAL ARGUMENT

A. Helix’s Fifth Cause of Action Is Not Barred Because the Language of the
Bond Broadened NRS 339.055.

Defendants’ Motion to Dismiss must be denied because the Nevada Supreme Court has
held that a bond may be conditioned more broadly that a statute. Here, the Bond broadens the
triggering event tolling the limitation, and the limitation itself.

NRS 339.055(2) states that “[n]o such action may be commenced after the expiration of 1

year from the date on which the claimant performed the last of the labor or furnished the last of

' See Exhibit 1 attached hereto, a true and correct copy of the Bond.

21d.

Y d.

4 See Exhibit 2 attached hereto, a true and correct copy of the July 2, 2014 meeting minutes for the City of North Las
Vegas’ City Council Meeting (see Agenda Item #10, pg. 7).

> See Exhibit 3 attached hereto, a true and correct copy of Helix’s Complaint,

3
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the materials for the payment of which such action is brought.” In dealing with a license bond
required by NRS 624.270, the Nevada Supreme Court held that a “bond may be conditioned more
broadly than the statue requires and ‘is good at common law, it if is entered into voluntarily by
competent parties for a valid consideration, and is not repugnant to the letter or policy of the law.”

Royal Indemnity Co. vs. Special Service, 82 Nev. 148, 150, 413 P.2d 500, 502 (1966). The Royal

Indemnity Co. Court stated:

Thus, we_look exclusively to the particular _bonding
contract here in issue. We first resort to general rules of
contractual construction. Every word must be given effect if at
all possible. As was noted in Reno Club v. Investment Co., 64
Nev. 312, 324, 182 P.2d 1011, 173 A.L.R. 1145 (1947), “[t]he
court 1S not at liberty, either to disregard words used by the
parties, descriptive of the subject matter or of any material
incident, or to insert words which the parties have not made use
of. It cannot reject what the parties inserted, unless it is
repugnant to some other part of the instrument.”

Id. The Court further stated:

The bonding requirements incident to a new contractor’s
license are expressly set forth in NRS 624.270, supra. If _the
instant bond was intended only to fulfill that statute, as
Royal insists, the parties could easily have drawn their
contract in the exact wording of the statute. This to some
extent they did — but they also spoke of “defaults” and
“material bills.” The only reasonable inference is that they
intended to go beyond the statutory language.

Id. at 152.

In Garff v. J.R. Bradley Co., 84 Nev. 79, 436 P.2d 428 (1968), a claimant failed to give
the statutorily required notices to allow them to bring a claim against a certain payment bond
given pursuant to NRS 339. The claimant relied upon the Court’s holding in Royal Indemnity
Company, and argued that the language of the payment bond modified the notice requirements of
NRS 339. The Nevada Supreme Court stated that the “bond did not provide a broader coverage
than contemplated by the statute, thus removing [the] case from the reach of the doctrine

announced in Royal Indemnity Co. v. Special Service, supra.” Garff v. J.R. Bradley, 84 Nev. 79,
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82, 436 P.2d 428, 430 (1968). It is interesting to note that the Court did not contend that the
doctrine announced in Royal Indemnity Co. did not extend to bonds given pursuant to NRS 339.
Instead, the Court provided the reason the doctrine announced in Royal Indemnity Co. did not
apply because the “bond did not provide a broader coverage than contemplated by the statute.” Id.

The express language of the Bond in this Case broadens (i) the triggering event for claims
from the date the claimant last performed work to the date of final acceptance by the City
Council, and (ii) the time period to bring claims from one year to two years. Therefore, Helix’s
claim against the Bond is timely and Defendants” Motion must be dismissed.

NRS 339.055(2) provides that a claim may be commenced no later than one year “from
the date on which the claimant performed the last of the labor or furnished the last of the
materials for the payment of which such action is being brought.” However, as Royal Indemnity
Co. and the Garff Courts held, the Bond provides “a broader coverage than contemplated by the
statute. Specifically, the Bond states:

NOW THEREFORE, if [APCO], fails to pay for any materials,
equipment, or other supplies, or for rental of same, used in
connection with the performance of Work contracted to be done, or
for amounts due under applicable State Law for any work or labor
thereon, [Safeco] will pay for the same in an amount not exceeding
the sum specified above and in the event suit is brought upon this
bond, a reasonable attorney’s fee to be fixed by the court. This
bond shall insure to the benefit of any person, companies or
corporation entitled to file claims under applicable State Law. This

bond shall remain in effect until two (2) vears after the date of
final acceptance of the Work by the City Council.®

The Court must look to the language of the Bond and give effect to every word. The Court
cannot (i) “disregard words used by the parties,” (ii) “insert words which the parties have not
made use of,” or (iii) “reject what the parties inserted...” Royal Indemnity Co. vs. Special Service,

82 Nev. 148, 150, 413 P.2d 500, 502 (1966).

¢ See Exhibit 1 (cmphasis added).
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Here, APCO and Safeco inserted and agreed to the language that the Bond “shall remain
in effect until two (2) years after the date of final acceptance of the Work by the City Council.””
Despite this, Safeco would like this Court to disregard that language and insert the language
provided in NRS 339.055(2). However, if the Bond “was intended only to fulfill that statute,”
APCO and Safeco “could easily have drawn up their contract in the exact wording of the statute.”
Royal Indemnity Co., v. Special Service Supply Co. They did not use the exact language of the
statute and instead broadened the same and the Nevada Supreme Court held that the “only
reasonable inference is that they intended to go beyond the statutory language.” /d.

The language of the Bond broadened the statutory language and therefore, Helix’s claim
against the Bond is timely and Defendants’ Motion must be denied.

B. Helix’s Claim Against the Bond is Not Frivolous.

Helix’s claim against the Bond is not frivolous and therefore, Safeco should not be
awarded attorney’s fees and costs for defending the same.

Safeco alleges that Helix’s claim against the Bond is “untimely and frivolous™ and
“brought and maintained without reasonable ground and/or to harass APCO into a settlement.”
Pursuant to NRS 18.010, a court may award attorney’s fees and costs if it finds that a claim was

brought or maintained without reasonable ground or to harass the prevailing party. NRS

18.010(2)(b) provides the legislative intent as follows:

It is the intent of the Legislature that the court award attorney’s
fees pursuant to this paragraph and impose sanctions pursuant to
Rule 11 of the Nevada Rules of Civil Procedure in all appropriate
situations to punish for and deter frivolous or vexatious claims and
defenses because such claims and defenses overburden limited
judicial resources, hinder the timely resolution of meritorious
claims and increase the costs of engaging in business and
providing professional services to the public,

Id.

A claim is “frivolous or groundless if there is no credible evidence to support it.

7 See, Exhibit 1.
8 See, the Motion, Page 5 lines 12 and 17-19.
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1 | Rodriguez v. Primadonna Co., LLC, 125 Nev. 578, 588, 216 P.3d 793, 800 (2009). A frivolous
2 | claim is one that is “both baseless and made without reasonable and competent inquiry.”

3 | Bergmann v. Boyce, 109 Nev. 670, 676, 856 P.2d 560, 564 (1993).

As set forth above, Helix’s claim against the Bond is supported by both the Nevada

B

Supreme Court and the facts. The language of the Bond expressly states that it “shall remain in
effect until two (2) years after the date of final acceptance of the Work by the City Council.” The
facts are clear: (i) the final acceptance by the City Council was July 2, 2014,'" and (ii) Helix filed

its claim against the Bond on January 12, 2016, clearly within the two year deadline. As a result,

ol s e v

Safeco’s Countermotion for Fees and Costs must be denied.

10 § IV. CONCLUSION

11 For the reasons set forth above, the Motion to Dismiss and Countermotion for Fees and

12 | Costs must be denied.

13 Dated this 3%@ of April, 2017.
14
s PEEL BRIMLEY LLP
AL B
16
17 RIC L PEEL, ESQ.
Nevada Bar No. 4359
18 CARY B. DOMINA, ESQ.
Nevada Bar No.10567
19 3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
20 Phone: (702) 990-7272
Attorneys for Helix Electric of Nevada, LLC
21
22
23
24
25
26
27

28 | ? See, Exhibit 1.
10 See, Exhibit 2.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of PEEL, BRIMLEY LLP and that
on thisMy of April, 2017, I caused the above and foregoing document entitled HELIX

ELECTRIC OF NEVADA, LLC’S OPPOSITION TO SAFECO INSURANCE COMPANY
OF AMERICA’S (i) MOTION TO DISMISS, and (i) COUNTERMOTION FOR FEES
AND COSTS to be served as follows:

[] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

Mpm‘suant to NEFCR 9, upon all registered parties via the Court’s electronic filing
system,;

[l  pursuant to EDCR 7.26, to be sent via facsimile;

[ ] to be hand-delivered; and/or

[ ]  emailed to all interested parties.

E-Service Master List
Helix Electric of Nevada LLC, Plaintiff(s) vs. APCO Construction, Defendant(s)

Marquis Aurbach Coffing
Contact . Email
Avece M. Higbee, Esq. .. ahighee@maclaw.com
Cody Mounteer, Esq. _ ... tmounteer@marquisaurbach.com
Jennifer Case _ ~ Jcase@maclaw.com o
Penny Williams _ ‘ pwilliams@maclaw.com

A A e
Woye%ﬂf’eel Brir(r/rﬁey LLP
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Marquis Aurbach Coffing
Avece M. Higbee, Esq.
Nevada Bar No. 3739
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
ahigbee@maclaw.com
cmounteer@maclaw.com
Attorneys for Defendants

DISTRICT COURT

- CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,
Vs,

APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through X;
and BOE BONDING COMPANIES, I through
X,

Defendants.

' DEFENDANTS’ REPLY IN SUPPORT OF MOTION TO DIS

Case No.:
Dept. No.:

(Arbitration)

CLAIMS AGAINST BOND AND COUNTERMOTION FOR FI

Electronically Filed
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Defendant Safeco Insurance Company of America (“Safeco” or “Defendant”) by and

through the law firm of Marquis Aurbach Coffing, hereby submits its Reply In Support of their

Motion to Dismiss.
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This Reply is made and based upon the points and authorities attached hereto, papers and
pleadings on file herein, and any argument of counsel at the time of hearing in this matter.

Dated this _(g«&’ay of May, 2017.

MARQUIS AURBACH COFFING

By:

Avece M. Higbee, Esd.

. Nevada Bar No. 3739
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendants

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

This is a simple issue where the Plaintiff failed to file its claim against the Bond within
the time period allowed by NRS 339.055. Specifically, NRS 339.055 states:
1. Every action on a payment bond as provided in NRS 339.035 shall be
brought in the appropriate court of the political subdivision where the contract for
which the bond was given was to be performed.
2. No such action may be commenced after the expiration of 1 year from
the date on which the claimant performed the last of the labor or furnished the
last of the materials for the payment of which such action is brought. (Emphasis
added).
First, Helix concedes that the deadline in NRS 339.055(2) is triggered when the Project
closed and “[t]he City Council for CNLV approved the Final Acceptance of the Project and
Work on July 2, 2014.”' Nonetheless, Helix failed to file the instant action until January 12,

2016— nearly two vears after the Project closed.”> Second, the cases cited by Helix are highly

distinguishable, fail to dispute the explicit requirements set forth in NRS 339.055, and fail to

address the specific language in the Bond that provides the “bond shall insure to the benefit of

"1d; See Helix’s Complaint at  12.
? Id. generally.
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any persons, companies or corporations entitled to file claims under applicable State Law.”
Here, and of the utmost importance, Helix is not entitled to file a claim under “applicable State

Law,” e.g., NRS 339.055(2). Instead, Helix distorts the holdings in Royal and Garff in an

attempt to argue the Bond somehow tolls the one-year statute of limitation, which is a
completely separate issue than the bond remaining in “effect.”

Consequently, as detailed herein, Helix’s fifth cause of action fails as a matter of law, as
Helix failed to timely assert its claims against the Bond within the one-year statute of limitation
imposed by NRS 339.055.
IL LEGAL ARGUMENT

A. NO LANGUAGE CONTAINED WITHIN THE BOND BROADENS THE
STATUTE OF LIMITATION CONTAINED IN NRS 339.055.

Helix asserts that the parties “agreed to broaden the coverage under the Bond”.* More
specific, Helix alleges the Bond’s language “broadens the triggering event tolling the limitation,
and the limitation itself.”> In support of its argument, Helix cites two Nevada Supreme Court

cases, Royal® and Garff’. Yet, neither Royal nor Garff stand for the proposition that the Bond (or

any contract for that matter) can extend an applicable statute of limitation. Further, as Helix
itself argues, the Court must give heed to the exact language of the Bond.} In this case, and
converse to Helix’s arguments, the Bond specifically reserves and incorporates the statutory
language preserving the one-year statute of limitation.

/1

/1

1l

/1

? See Helix’s Complaint filed January 12, 2016 at Exhibit 1. (Emphasis added).

* See Opposition, generally.
°Id. at 3:21.

® Royal Indemnity Co. v. Special Service Supply Co, 82 Nev. 148, 413 P.2d 500 (1966).
" Garff v. J.R. Bradley Co., 84 Nev. 79, 436 P.2d 428 (1968).

¥ See Opposition at 4.

Page 3 of 9
MAC:05161-021 3083978 _1 5/10/2017 1:08 PM

JAS8




10001 Park Run Drive
Las Vegas, Nevada 89145

(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING

NoRE S T = RV R A

NN N RN NN RN N RN e e s em e Rm R e e
® N A G R ORN = & 0V ® N A W R o= O

1. Royal is Inapposite and Does Not Allow Parties to Toll the Statue of
Limitations.

Helix cites Roval v, Special Service for the proposition that parties can contract to extend

? However, Royal is entirely void of any such holding and inapposite

a statute of limitations.
from the instant matter. In Royal, a surety and contractor entered into a “bond agreement that
afforded coverage for labor and material bills incurred by the contfactor, even though the
contractor’s licensing statute pursuant to which the bond was furnished [NRS 624] did not
require such coverage.”w The surety argued he did not have to guaranty payments for the labor
and the material bills because NRS 624 did not specifically require such coverage and the
language in the bond mandated compliance with NRS 624."" While the Nevada Supreme Court
ultimately disagreed with the particular argument asserted by the surety in Royal, the Court did
explain that the parties could have avoided any issues with NRS 624 by drawing the contract to

conform to the exact wording of the statute. Specifically, the Court stated:

If the instant bond was intended only to fulfill that statute ... the

];Z)arties could
easily have drawn their contract in the exact wording of the statute.”

Simply put, the holding in Royal is limited to allow a bond to provide for coverage

outside of what is required by NRS 624 if the parties voluntarily agree to the broadened coverage

and it is not against public policy or other law.”* Thus, the Court’s statement that “a bond may
be conditioned more broadly than the statute requires™ clearly refers to the contracﬁng parties’
ability to include additional coverage or conditions not required by NRS 624, and does nothing
to change or alter the statute itself.'* Moreover, in no form or fashion does the Roval case
address or broaden the statute of limitation contained within NRS 339.055. In fact, the subject

Bond is “drawn . . .in the exact wording of the statute,” as the language of the Bond specifically

? See Opposition at 4:2 (citing Royal, 82 Nev. at 150, 413 P.2d at 502 (1966)).

10 Garff, 84 Nev. at 82, 436 P.2d at 430 (1968)(distinguishing Royal 82 Nev. 148, 413 P.2d 500 (1966); .
see also Royal, 82 Nev. at 151, 413 P.2d at 502 (1966).

'1d. 82 Nev. at 149, 413 P.2d at 501 (1966).
2 1d. 82 Nev. at 152, 413 P.2d at 503 (1966).
13 Id.

' 1d. 82 Nev. at 150, 413 P.2d at 502 (1966).
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incorporates and reserves the exact statutory language by directly referring to the “applicable
state law,” and nothing else.

Here, unlike Royal, Helix’s interpretation of the Bond’s language does not provide “a
broader coverage than contemplated by statute,” but instead, directly conflicts with the statute.
The illogicality of Helix’s interpretation is further illustrated by the fact that Helix contradicts
itself in its Opposition. The Bond language Helix is attempting to rely upon merely states, “This
bond shall remain in effect until two (2) years after the date of final acceptance of the Work by
the City Council."® However, to follow Helix’s logic would require the Court to completely
disregard the Bond’s specific language incorporating and reserving “applicable State Law.”

Indeed, Helix concedes in its Opposition that “every word must be given effect” and
“[t]he [Clourt is not at liberty either to disregard words used by the parties ... or insert words
which the parties have not made use of ”'® Here, the Bond specifically states that Helix is only
“entitled to file claims under applicable State Law” and these “word|s] must be given effect” as
required by Royal."”

Thus, under Helix’s own line of reasoning, to interpret the Bond in any other way would
be prohibited under Royal as it would “disregard the words used by the parties” and “insert
words which the parties [did] not [make] use of. 18

2. Garffis Inapposite and Does Not Allow Parties to Toll the Statue of
Limitations.

Helix also attempts to support its interpretation of Royal’s holding by citing to Garff v.
J.R. Bradley Co." However, Garff only further affirms APCO’s stance that the one-year statute
of limitation pursuant to NRS 339.055 applies. In Garff, the Nevada Supreme Court denied two

material and labor suppliers their claim upon a payment bond issued pursuant to NRS 339 for

'* See Helix’s Complaint filed January 12, 2016 at Exhibit 1 (emphasis added).
' See Opposition at 4:7-12 (citing Royal, 82 Nev. at 150, 413 P.2d at 502 (1966)).
17

Id

'8 See Opposition at 4:7-12 and 5:23-27 (citing Royal, 82 Nev. at 150, 413 P.2d at 502 (1966)).
' See Opposition at 4-5. (citing Garff, 84 Nev. at 82, 436 P.2d at 430 (1968)).
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failing to give the 30-day notice required by NRS 339.035(2)(a).*° The suppliers argued that
despite their failure to comply with the statute, recovery on the bond was still allowable under
Royal, because the bond’s language extended its coverage “broader than required by NRS
339.025(1)(b)” by stating:

“if [the] contractor... shall fail to pay, or cause to be paid, all just debts contracted

by such contractor or any of his subcontractors, for labor performed upon or

materials furnished for the contractor...then said surety shall pay.”?'

The Court expressly rejected this reasoning and declined té apply Royal because, unlike
Royal, the bond in question “did not provide a broader coverage than contemplated by the
» 22

statute” and instead, “was given pursuant to the statute and conformed with it”.

Contrary to Helix’s assertions on Royal and Garff, nothing in either case states a bond’s

coverage may contradict or supersede what is required by statute. If anything, Garff confirms
that a bond claimant must comply with the statutory conditions of NRS 339 for filing suit,
regardless of the language in the bond, and failure to do so will preclude any recovery premised
upon the bond.

Here, similar to Garff, Helix failed to comply with the statutory conditions of NRS 339

for filing suit within the one-year statute of limitation.”> Further, like in Garff, the Bond at issue
was “given pursuant to the statute and conformed with it” because nothing in the Bond
supersedes NRS 339.055, and the Bond’s language specifically conforms with and defers to
“applicable State Law” for filing claims.** Specifically, the Bond provides:

“This bond shall insure to the benefit of any persons, companies or corporations
entitled to file claims under applicable State Law.”

Accordingly, neither Royal nor Garff stand for the proposition that parties can extend an

applicable statute of limitation. Further, even if APCO and Helix could extend the one-year

2 See, Garff, generally.
' 1d. 84 Nev. at 81, 436 P.2d at 430 (1968).

22 1d. (Emphasis added).
2 See NRS 339.055; NRS 339.035.
2 Emphasis added.

% 1d. (Emphasis added).
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statute of limitations, the Bond is void of any specific language where the parties contemplated
that parties could bring claims past the “applicable State Law,” i.e., simply stating the Bond
“shall remain in effect” is not the same as saying a company is entitled to bring a claim past the
applicable statute of limitation — which flies in the face of the actual language of the Bond that
only allows parties to file claims that are actually “entitled to file claims under applicable State
Law.”

B. HELIX’S BOND CLAIM IS UNTIMELY

Despite Helix’s attempts to contravene the holdings of Royal and Garff, the Bond does

not alter, extend or toll the one year deadline under NRS 339.055 to initiate an action against the
Bond. Thus, pursuant to NRS 339.055, Helix had one year to file the instant action from the date
it last provided labor or materials for the specific payment it purports to be owed. 2

Here, Helix acknowledges the last day it could have worked or provided materials on the
Project was on July 2, 2014 when “[t]he City Council for CNLV approved the Final Acceptance
of the Project and Work”?” Thus, under NRS 339.055, the one-year deadline began to run no
later than July 2, 2014, meaning Helix had until July 2, 2015 to file the instant action. However,

Helix waited until January 12, 2016 to file the instant action—six months too late.?

Accordingly, NRS 339.055 bars Helix’s fifth cause of action, as Helix failed to file the
instant action within the statutory deadline and Helix has provided no case law or fact proving
otherwise.

C. DEFENDANT, SAFECO INSURANCE, SHOULD BE AWARDED ITS

ATTORNEYS FEES AND COSTS INCURRED FOR HAVING TO
DEFEND THE BOND CLAIMS.
Safeco should be awarded its attorneys fees and costs for having to defend Helix’s bond

claims and for having to bring the instant motion, as Helix’s claims are untimely. The

unsupported nature of Helix’s arguments are a clear attempt to contravene the holdings of Royal

% See NRS 339.055; NRS 339.035.
?71d; See Helix’s Complaint at § 12.

2 1d. generally.
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and Garff to support its argument that the one-year statute of limitation in NRS 339 can be
extended.

In the end, Helix was well aware of the statute of limitation, and even assuming all facts
pled in Helix’s favor, Helix still missed the deadline by six months. Likewise, without regard to
the recovery sought, Helix’s bond claim was brought and maintained without reasonable
grounds.”” Pursuant to NRS 18.010, the Court shall liberally construe the provisions of the rule
in favor of awarding attorney’s fees in all appropriate situations. Here, an award of Safeco’s
attorneys’ fees and costs is appropriate, as Helix filed the instant action knowing its claims
against the Bond were barred by the statute of limitation imposed by NRS 339.055.

Accordingly, Safeco respectfully requests an awarded of its attorneys fees and costs
incurred in having to defend Helix’s bond claims and for having to bring the instant Motion to
Dismiss when it is so clear that Helix’s bond claims are barred by the NRS 339.055.

. CONCLUSION

For the foregoing reasons, Safeco respectfully requests that Helix’s fifth cause of action
for its claims against the bond be dismissed with prejudice, and fees and costs be awarded.
Dated this ]o_“\day of May, 2017.
MARQUIS AURBACH COFFING

By: %% W\
Avece M. Higbee, Esq.
Nevada Bar No. 3739
Cody S.®Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for Defendants

¥ See, NRS 18.010, generally.
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CERTIFICATE OF SERVICE
I hereby certify that the foregoing DEFENDANTS’ REPLY IN SUPPORT OF

MOTION TO DISMISS PLAINTIFF’'S CLAIMS AGAINST BOND _AND

COUNTERMOTION FOR FEES AND COSTS OF MOTION was submitted electronically

{~
for filing and/or service with the Eighth Judicial District Court on the /[ day of May, 2017.

Electronic service of the foregoing document shall be made in accordance with the E-Service

List as follows:*°

Richard L. Peel, Esq.
Cary B. Comina, Esq.
Peel Brimley, LLP
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Email: aarmstrong@peelbrimley.com

Email: cdomina@peelbrimley.com
Email: rjeffrey@peelbrimley.com

Attorneys for Plaintiff

Qﬁ N\/\@Qj\ )GMQ/

employee o‘iMarquls Aurbach Coffing

%0 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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A-16-730091-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Building and Construction COURT MINUTES May 17, 2017

A-16-730091-C Helix Electric of Nevada LLC, Plaintiff(s)
VS.
APCO Construction, Defendant(s)

May 17, 2017 8:30 AM All Pending Motions
HEARD BY: Villani, Michael COURTROOM: RJC Courtroom 11A
COURT CLERK: Olivia Black

RECORDER: Michelle Ramsey

PARTIES
PRESENT: Domina, Cary Attorney for Plaintiff
Mounteer, Cody S. Attorney for Defendant
JOURNAL ENTRIES

- Arguments by counsel regarding the merits of the motion. COURT ORDERED, Decision
DEFERRED. The Court will prepare a written decision.
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Marquis Aurbach Coffing
Avece M. Higbee, Esq.
Nevada Bar No. 3739
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
ahigbee@maclaw.com
cmounteer@maclaw.com
Attorneys for Defendants

DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,
Plaintiff,
Vs. |
APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through X;

and BOE BONDING COMPANIES, I through
X,

Defendants.

Case No.:
Dept. No.:

Electronically Filed
5/23/2017 11:52 AM
Steven D. Grierson

CLERE OF THE COUE ;

A-16-730091-C
XVII

DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Defendants APCO Construction (“APCO) and Safeco Insurance Company of America

(“Safeco”) (collectively referréd to as “Defendants”) by and through the law firm of Marquis

Aurbach Coffing, hereby submit their Motion for Partial Summary Judgment.

111/
117/
117
111
117
111
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This Motion is made and based upon the points and authorities attached hereto, papers
and pleadings on file herein, and any argument of counsel at the time of hearing in this matter.

)
Dated this Z2 day of May, 2017.

MARQUIS AURBACH COFFING

Avece M Higbee, Esq.
Nevada Bar No. 3739
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendants

NOTICE OF MOTION

You and each of you, will please take notice that the SAFECO’S MOTION FOR
PARTIAL SUMMARY JUDGMENT will come on regularly for hearing on the 28 day of

June , 2017, at the hour of 8:30 _a _.m., or as soon thereafter as counsel may be

heard, in Department XVII in the above-referenced court.
J
Dated this '2_'3/day of May, 2017.

MARQUIS AURBACH COFFING

By:

Avece M. Higbee; Fsq.
Nevada Bar No. 3739 \\

Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Defendants

111
111
/11
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION.

The instant Action involves the construction of the public works project of Craig Ranch
Regional Park Phase II (“Project”). The Project was commissioned by the City of North Las
Vegas (“City”). APCO acted as the General Contractor for the Project, with Helix Electric of
Nevada, LLC (“Helix™) acting as the electrical Subcontractor (collectively referred to as the
“Parties”).

The Project took longer than anticipated. So, APCO instructed Helix to provide timely
documentation regarding extended overhead so that it could request additional payment from the
City. After waiting several months for Helix’s documents, APCO sent the City a TIA and
Request for Change Order which documented the costs caused by the delays in the Project.
Because Helix had not provided the relevant documentation, APCO’s TIA naturally did not
include Helix’s additional costs.

Months after APCO submitted the TIA and Request for Change Order, Helix submitted
three Change Orders which the City rejected. Although Helix was informed that the City had
rejected the Change Orders, it took no further action for reconsideration. Over two years later,
Helix filed a Complaint against APCO and Safeco in which it asserted five claims relating to the
three Change Orders that the City rejected. In its first and second claims for relief, Helix alleged
that APCO breached the parties’ subcontract and the implied covenant of good faith and fair
dealing by failipg to pay Helix $138,151 for extended overhead that resulted from the delays in
the project.

The Defendants’ are entitled to partial summary judgment because Helix’s contract-based
claims fail as a matter of law. For one, Helix cannot sustain a claim for breach of contract
because its failure to provide timely documentation to APCO breached the subcontract and,
under Nevada law, “the party who commits the first breach of a contract cannot maintain an

action against the other for a subsequent failure to perform.” Bradley v. Nev.-Cal.-Or. Ry., 42

Nev. 411, 178 P. 906, 908-09 (1919). Moreover, Helix’s claims are improper under the plain

language of the Subcontract because Helix approved — and in fact, requested — a pay-if-paid
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provision which conditioned Helix’s receipt of payment upon APCO’s receipt of payment from
the City. Indeed, while the Supreme Court of Nevada has indicated that a case-by-case analysis
is necessary to assess whether a pay-if-paid provision in a given case violates public policy, the
instant case involves unique facts and circumstanées which warrant enforcement of the pay-if-
paid provision.

IL. STATEMENT OF FACTS.

A. THE PRIME CONTRACT AND EXECUTION OF THE SUBCONTRACT.

In early 2012, APCO entered into a construction agreement with the City (the “Prime
Contract”) in which APCO agreed to serve as General Contractor for the public works project of
Craig Ranch Regional Park Phase 1I' (“Project”).?

Around the same time, APCO and Helix engaged in numerous rounds of negotiations
wherein Helix reviewed a proposed subcontract and provided section-by—section comments
and/or changes to APCO.?

During this revision process, Helix specifically reviewed Section 4.4 the proposed
subcontract, which stated:

4.4  Progress payments will be made by Contractor to Subcontractor within 15
days after Contractor actually receives payment for Subcontractor's work
from Owner.

Any payments to Subcontractor shall be conditioned upon receipt of the
actual payments by Contractor from Owner. Subcontractor herein agrees to
assume the same risk that the Owner may become insolvent that Contractor has
assumed by entering into the Prime Contract with the Owner.*

! See Declaration of Joe Pelan, attached hereto as Exhibit O, at q3.

? The General Conditions (“GCs”) for the project are 155 pages long. Because most of the GCs have no
bearing on the parties’ dispute, APCO’s Exhibits to the instant motion include only the relevant portions
of the GCs. In the event the Court wishes to review the agreement in its entirely, APCO will gladly
provide a supplemental exhibit.

3 A true and accurate copy of the Subcontract is attached hereto as Exhibit A. Helix’s revisions are
written in the “Helix Electric Exhibit to the Subcontract,” which is attached hereto as Exhibit B. See also
Pelan Declaration at 94-7.

* See Exhibit A, pages3-4.
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Although Helix requested two changes with regard to this section, neither change altered the
conditional pay-if-paid language in any way.” Similarly, Helix reviewed and approved Section
4.8, which stated:

Subcontractor agrees that Contractor shall have no obligation to pay

Subcontractor for any changed or extra work performed by Subcontractor until or

unless Contractor has actually been paid for such work by the Owner.’

In addition to the uncontroverted pay-if-paid language in Section 4.4 and Section 4.8,
Helix asked APCO to add conditional pay-if-paid language to an additional section of the
subcontract.” Indeed, while Section 6 did not initially include such language, Helix specifically

instructed APCO:

Section 6: Add the following: “In the event the schedule as set forth above is
changed by Contractor for whatever reason so that Subcontractor either is
precluded from performing the work in accordance with said schedule and
thereby suffers delay, or, is not allowed the number of calendar days to perform
the work under such modified schedule and must accelerate its performance, then
Subcontractor shall be entitled to receive from Contractor payment representing
the costs and damages sustained by Subcontractor for such delay or acceleration,
providing said costs and damages are first paid to Contractor.”®

On April 4, 2012, APCO and Helix executed a Subcontract Agreement (“Agreement”) in
the amount of $2,380,085.20 for Helix’s scope of work on the Project. This Agreement
incorporated all of the revisions that the parties negotiated, including the pay-if-paid provisions
in Sections 4.4 and 6 that Helix requested.

B. PROJECT DELAYS.

The Project was originally scheduled for completion on January 9, 2013, but, due to
various delays, the Project was not completed until October 25, 2013.° Because the Project took

longer than anticipated, APCO instructed Helix in a letter dated January 29, 2013, that it was

5 See Exhibit B, page 28; see also Pelan Declaration at 6.
8 See Exhibit A, page 4.

7 See Pelan Declaration at 6.

¥ See Exhibit B, page 28.

? See Pelan Declaration at 9.
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important to timely submit documentation for any additional costs that were incurred so that
APCO could submit Helix’s claim to the City for its review. 10

APCO’s instructions to Helix were wholly unsurprising, as APCO had routinely
submitted claims to the City on Helix’s behalf without any difficulty. Further, APCO’s emphasis
on documentation was consistent with the parties’ course of conduct and the terms of the Prime

' Thus, the letter simply served as a

Contract which require detailed and itemized claims.!
reminder that the City would not cover the costs of extended overhead without proper
documentation.

C. REQUESTS TO THE CITY FOR PAYMENT OF COSTS INCURRED

BECAUSE OF DELAYS.

On May 9, 2013, APCO submitted a TIA and Change Order Request to the City in which
it requested an additional $1,090,066.50 to cover the costs associated with the extended duration
of the Project.'> Although the TIA accounted for various categories of costs, it did not include
costs attributable to Helix because Helix had failed to provide any documentation regarding its
additional costs.”® Nevertheless, while the TIA and APCO’s Change Order Request were
pending, Helix sent APCO various change orders (with corresponding docurﬁentation) which

were submitted to the City, approved, and paid without issue.*

On or about August 27, 2013, Helix submitted Change Order 68 to APCO in order to

request $102,400 for purported extended overhead.”” Unlike Helix’s other changes orders,

19 A true and accurate copy of the letter is attached hereto as Exhibit C; see also Pelan Declaration at §10.

1 Section 6.3.2(C) of the Primary Contract, entitled “Submission of Claim Costs,” is attached hereto as
Exhibit E. The Primary Contract was also incorporated into Section 1.1 of the Subcontract. See Exhibit
A at page 1.

12 The TIA and Change Order are attached hereto as Exhibit M.

3 Although Helix vaguely “reserved all rights” to payment for its additional costs in a letter dated

January 28, 2013, Helix did not provide any details regarding its costs until June 19, 2013. The June 19,
2013, letter is attached hereto as Exhibit L.
14 See Pelan Declaration at §16.

1> Change Order 68 is attached hereto as Exhibit D.
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which properly included detailed and itemized claims, this Change Order inexplicably did not
include any documentation. So, unsurprisingly, the City rejected Helix’s Change Order 68.° In
an effort to help Helix get paid, APCO then sent a letter to Helix in which APCO explained that
back—ub documentation was necessary for Change Order 68." In the letter, APCO also
volunteered to re-submit APCO’s request once it received the appropriate back-up.'®

Meanwhile, on October 2, 2013, the City finally responded to APCO’s TIA and Change
Order Request by offering $560,724.16, i.e., 51% of the total that APCO requested.'” Naturally,
the City’s Offer did not include payment for Helix’s purported extended overhead because
APCO lacked documentation from Helix when it submitted the Request months carlier.?’

Work on the Project was completed on October 25, 2013. About a week later, Helix
submitted Change Order 68.1, which accounted for certain items that were omitted from Change
Order 68 and increased the requested payment to $11 1,847‘21: APCO forwarded Change Order
68.1 to the City on November 5, 2013. Two weeks later, the City denied the Change Order as
duplicative of the Change Order that it had already rejected.” Thereafter, Helix took no further
action to address Change Order 68 or 68.1.

Thereafter, on November 18, 2013, Helix submitted Change Order 93 to request an
additional $26,304 for the extended overhead costs for September and October.”® Like Change
Orders 68 and 68.1, this Change Order did not include itemized supporting documentation. So,

while APCO promptly submitted the Change Order to the City, the City denied the Change

16 The letter rejecting Change Order 68 is attached hereto as Exhibit F.
"7 The October 3, 2013, letter is attached hereto as Exhibit G.

14,

' The City’s responsive letter is attached hereto as Exhibit N.

2 See Pelan Declaration at 914.

2! Change Order 68.1 is attached hereto as Exhibit H.

22 The City’s rejection is attached hereto as Exhibit L.

2 Change Order 93 is attached hereto as Exhibit J.
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Order without explanation.24 Once again, Helix took no action to correct the rejected Change
Order or request reconsideration from the City.

D. THE PROJECT IS CLOSED OUT.

Because Helix made no attempt to correct or resubmit the rejected Change Orders, APCO

6 Months later, on July 2,

closed out the Project shortly after the Project’s completion date.
2014, the City Council voted for approval of the Final Acceptance of the Projec:t.27

III. PROCEDURAL HISTORY.

Over two years later, on January 12, 2016, Helix resurrected its assertion that it is due
$138,151 for Change Orders 68, 68.1, and 932 by bringing claims against APCO and Safeco by
way of a Complaint filed in the Eight Judicial District Court. Helix’s Complaint asserts the
following causes of action: (1) Breach of Contract — Against APCO; (2) Breach of the Implied
Covenant of Good Faith & Fair Dealing — Against APCO; (3) Unjust Enrichment or in the
Alternative Quantum Meruit — Against APCO; (4) Violation of NRS 338.550 — Against APCO;
and (5) Claims Against the Bond — Against Safeco.

Because Section 19 of the Agreement contains a mandatory arbitration provision, the
parties agreed to stay litigation pending the outcome of mediation and arbitration. An order
accepting the stipulation followed on March 15, 2016.

On May 18, 2016, the parties participated in a mediation which was unsuccessful.
Thereafter, on August 9, 2016, Helix served the Defendants with a Demand for Arbitration. In
October 2016, the parties selected Attorney William Turner as their Arbitrator, and, an

arbitration hearing was scheduled for February 27 and 28, 2017.

2 The City’s rejection is attached hereto as Exhibit K.

» See Pelan Declaration at §18.

?6 See Pelan Declaration at § 19.

%7 See Pelan Declaration at 20.

% Change Order 68.1 requested $111,847 for purported extended overhead from January 13, 2013

through August 30, 2013; Change Order 93 requested $26,304 for purported extended overhead from
September 1, 2013, through October 25, 2013.
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While preparing for the arbitration hearing, the Arbitrator asked the parties to address
whether they had any concerns regarding the neutrality of the Arbitrator’s professional
relationship with counsel. The Defendants expressed concerns, and, on January 24, 2017, Mr.
Turner officially withdrew from serving as Arbitrator.

For over a month, the parties worked together to identify neutrals who could potentially
preside over the arbitration. After discussing at least six different prospective arbitrators, the
parties reached an en passé.

On March 20, 2017, the parties filed a stipulation in which they asked this Court reinstate
litigation. Days later, this Court entered an Order to Lift Stay.

On April 11, 2017, Safeco filed a Motion to Dismiss Plaintiff’s Claims Against Bond and
Countermotion for Fees and Costs of Motion in which it argued that Helix’s fifth cause of action
for Claims Against the Bond is statutorily barred under NRS 330.055. Helix filed an opposition
to the motion on April 28, 2017, and a hearing regarding the matter is scheduled for May 17,
20177 ”

IV. LEGAL STANDARD.

“Summary judgment procedure is properly regarded not as a disfavored procedural
shortcut, but rather as an integral part of the [ ] Rules as a whole, which are designed ‘to secure

the just, speedy and inexpensive determination of every action.”” Celotex Corp. v. Catrett, 477

U.S. 317, 327, 106 S. Ct. 2548, 2555 (1986) (quoting FRCP 1)); sée also Dredge Corp. v. Husite

Co., 78 Nev. 69, 89 n.2, 369 P.2d 676, 687 n.2 (1962) (describing summary judgment as a
“salutary device” and reasoning that “[t]he very mission of the summary judgment procedure is
to pierce the pleadings and to assess the proof in order to see whether there is a genuine need for
trial.”). \

Pursuant to NRCP 56(c), summary judgment is proper “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that

there is no genuine issue as to any material fact and that the rﬁo’ving party is entitled to a

% Defendants do not anticipate that the Court’s decision regarding Safeco’s motion to dismiss will have
any bearing on the instant motion because both pleadings involve different legal and factual issues.
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judgment as a matter of law.” “A material issue of fact is one that affects the outcome of the

litigation.” S.E.C. v. Seaboard Corp., 677 F.2d 1289, 1293 (9th Cir. 1982); see also Posadas v.

City of Reno, 109 Nev. 448, 452, 851 P.2d 438, 441 (1993).
The party moving for summary judgment has the initial burden of showing the absence of

a genuine issue of material fact. See, e.g., Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123 Nev.

598, 602, 172 P.3d 131, 134 (2007). But, where, as here, “the nonmoving party will bear the
burden of persuasion at trial, the party moving for summary judgment may satisfy the burden of
production by either (1) submitting evidence that negates an essential element of the nonmoving
party's claim, or (2) “’pointing out . . . that there is an absence of evidence to support the
nonmoving party’s case.”” 1d. at 602-03, 172 P.3d at 134 (quoting Celotex Corp., 477 U.S. at,
325, 106 S. Ct. at 2554).

Once the moving party has carried its initial burden, the party opposing summary
judgment must “transcend the pleadings and, by affidavit or other admissible evidence, introduce
specific facts that show a genuine issue of material fact.” Cuzze. Indeed, “[w]hile the pleadings
and other proof must be construed in a light most favorable to the nonmoving party, that party
bears the burden to ‘do more than simply show that there is some metaphysical doubt’ as to the
operative facts in order to avoid summary judgment being entered in the moving party's favor.
Wood v. Safeway, Inc., 121 Nev. 724, 732, 121 P.3d 1026, 1031 (2005) (quoting Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S. Ct. 1348, 1356 (1986)); see

also Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 284, 302, 662 P.2d 610, 621 (1983)
(“[TIhe opposing party is not entitled to build a case on the gossamer threads of whimsy,
speculation and conjecture.”) (internal quotation marks and citation omitted).

V. LEGAL ARGUMENT

This Court should grant the Defendants’ motion for partial summary judgment and enter
judgment in their favor with regard to Helix’s first claim for breach of contract and second claim
for breach of the implied covenant of good faith and fair dealing because: (A) Helix’s breach of
contract claim fails because Helix committed the first breach of the Agreement by Failing to

Provide Timely Notice; (B) Nevada law allows for pay-if-paid provisions under some
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circumstances; (C) the pay-if-paid provision is valid and enforceable because of the facts and
circumstances in this case; and (D) APCO did not receive payment for Helix’s extended
overhead costs. ;
A. HELIX’S BREACH OF CONTRACT CLAIM FAILS BECAUSE HELIX
COMMITTED THE FIRST BREACH OF THE AGREEMENT BY
FAILING TO PROVIDE TIMELY NOTICE.
“[TThe party who commits the first breach of a contract cannot maintain an action against

the other for a subsequent failure to perform.” Bradley, 42 Nev. 411, 178 P. 906, 908-09 (1919);
see also Cladianos v. Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952) (“The law is clear,

however, that any affirmative tender of performance is excused when performance has in effect
been prevented by the other party to the contract™).

/ Here, the Prime Contract between APCO and the City provides that all change orders
must be promptly submitted along with itemized and detailed supporting documentation. The
Prime Contract was incorporated into the subcontract between APCO and Helix and, in addition,
Helix agreed that it was bound by the same obligations, liabilities, and responsibilities that
APCO owed to the City.*® Accordingly, the plain terms of the Subcontract required Helix to
submit timely, properly documented Changes Orders.

As is apparent from the Change Orders in question,’! Helix breached the Subcontract by
ignoring the documentation requirement. This breach is plainly evidenced by the Change Orders
themselves, as Helix included a broad request for extended overhead for a certain number of
days, without any itemization or explanation as to the daily costs.*?

Moreover, while the Subcontract is clear regarding promptness, Helix repeatedly failed to
make timely requests for payment. Indeed, the record evidences that Helix delayed in at least six

separate respects: (1) Helix failed to provide any explanation as to its purported costs until its

30 See Exhibit A at pages 1-2.
*! See Exhibits D, H, and J.
32 Admittedly, Change Order 68.1 includes a chart regarding daily expenses. See Exhibit H. It is

unknown whether the City found this documentation adequate, as its reason for rejecting Change Order
68.1 was simply because 68.1 was duplicative. See Exhibit L.
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June 19, 2013, letter, i.e., over a month after APCO submitted its TIA and Request for Change
Order to the City; (2) Helix waited to submit Change Order 68, which requested 33 weeks of
extended overhead until August 27, 2013 — more than three months after APCO submitted its
TIA and Request for Change Order to the City; (3) Helix did not provide documentation in
support of Change Order 68 until October 31, 2013; (4) Helix submitted Change Orders 68.1 and
03 after the City addressed and awarded additional payment for the delays in completing the
Project; (5) After learning of the rejections from the City, Helix made no effort to request
consideration, reserve its rights, or file additional claims for money owed on the Project; and (6)
Helix filed the demand letter regarding retention payment on September 26, 2014 — four months
after APCO closed the Project with the City on May 22, 2014.

In sum, Helix breached the material terms of the Prime Contract and Subcontract by
senselessly ignoring requirements with which it had no difficulty on dozens of other occasions.
And, in doing so, Helix created the very predicament of which it now complaint. After all,
Helix’s failure to submit proper pass-through claims to APCO delayed APCO’s ability to quickly
and accurately request compensation from the City until May 2013. In turn, because Helix
waited to assert its claims for extended overhead until after the close of the Project, the delays
altogether prevented APCO from requesting payment from the City for payment of Helix’s
claims.

Thus, this Court should enter judgment in favor of the Defendants as to Helix’s first and
second causes of action because Helix cannot fault the Defendants for their purported failure to
perform when Helix failed to uphold its end of the bargain and effectively prevented the
Defendants from performing.*

/11
/11
/17

3 To be clear, Helix expects the Defendants to “perform” by using their own funds to pay for Helix’s
extended overhead. Had Helix submitted its claims in a timely manner — or, at the very least, before the
City closed the project — the City would have paid for the work that Helix performed for the City’s
benefit. ,
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B. NEVADA LAW ALLOWS FOR PAY-IF-PAID PROVISIONS UNDER
SOME CIRCUMSTANCES.

Under NRS 624.626, subcontractors may stop work if a higher-tiered contractor fails to
make timely payments, “even if the higher-tiered contractor has not been paid and the agreement
contains a provision which fequires the higher-tiered contractor to pay the lower-tiered
subcontractor only if or when the higher-tiered contractor is paid.” The next statutory
subsection, NRS 624.628, provides additional guidance regarding pay-if-paid provisions. In
particular, it provides that:

3. A condition, stipulation or provision in an agreement which:

¢) Requires a lower-tiered subcontractor to waive, release or extinguish a claim
or right for damages or an extension of time that the lower-tiered subcontractor
may otherwise possess or acquire as a result of delay, acceleration, disruption or
an impact event that is unreasonable under the circumstances, that was not
within the contemplation of the parties at the time the agreement was entered
into, or for which the lower-tiered subcontractor is not responsible, is against
public policy and is void and unenforceable. (Emphasis added).

Thus, while both of these provisions provide certain limitations regarding payment of

subcontractors, Nevada’s statutory law does not outright prohibit pay-if-paid clauses.

Unfortunately, the Supreme Court of Nevada’s decisions in Lehrer McGovern Bovis, Inc. |

v. Bullock Insulation, Inc., 124 Nev. 185 P.3d 1055 (June 2008) (“Lehrer I”), and Lehrer

_

McGovern Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. 1102, 197 P.3d 1032 (Oct. 2008)

(“Lehrer II”), caused significant confusion over this otherwise straight-forward statute.

Both Lehrer cases centered on a subcontract between subcontractor Bullock Insulation
(“Bullock™) and general contractor Lehrer McGovern Bovis (“Bovis™) in which Bullock agréed
to provide firestopping work needed for the construction of the Venetian hotel and casino. See
Lehrer I, 185 P.3d at 1058; Lehrer II, 124 Nev. at 1107, 197 P.3d at 1035. The subcontract
incorporated several terms from the Construction Management Agreement, including a lien
waiver clause and pay-if-paid provision. Lehrer I, 185 P.3d at 1058; Lehrer II, 124 Nev. at 1107-
08, 197 P.3d at 1036. After much of the work on the project had been completed, an inspection
revealed that Bullock had not properly installed putty pads in accordance with the subcontract.
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Lehrer I, 185 P.3d at 1059; Lehrer 11, 124 Nev. at 1107, 197 P.3d at 1036. In order to correct the
mistake, Bullock had to complete significant retrofit work. Lehrer I, 185 P.3d at 1059; Lehrer 11,
124 Nev. at 1108, 197 P.3d at 1036. When the retrofitting was complete Bullock recorded a
mechanic’s lien for the total value of the retrofit and initiated litigation. Lehrer I, 185 P.3d at
1059; Lehrer I, 124 Nev. at 1108, 197 P.3d at 1036.

The case proceeded to trial and a jury found in favor of Bullock. Lehrer I, 185 P.3d at
1057; Lehrer II, 124 Nev. at 1109, 197 P.3d at 1036-37. But, because the jury gave
contradictory responses to special interrogatories regarding the subcontract, Bovis moved for a
new trial. Lehrer I, 185 P.3d at 1060; Lehrer II, 124 Nev. at 1110, 197 P.3d at 1037. In both
cases, “the primary issue [was] whether a new trial [wa]s required when the district court creates
special interrogatories upon issues of fact and the jury’s answers to those interrogatories are
inconsistent.” Lehrer I, 185 P.3d at 1057; Lehrer II, 124 Nev. at 1105-06, 197 P.3d at 1034. As
secondary issues, Bovis questioned whether the district court erred by holding that the lien
waiver and pay-if-paid provisions which were incorporated into the subcontract were
unenforceable under Nevada law. Lehrer I, 185 P.3d at 1058; Lehrer II, 124 Nev. at 1106, 197
P.3d at 1035.

In both decisions, the Supreme Court held that reinand was necessary because the general
verdict was irreconcilable with the interrogatory answers. Lehrer I, 185 P.3d at 1062; Lehrer II,
124 Nev. at 1113, 197 P.3d at 1039. The Court’s position with regard to pay-if-paid clauses
shifted, however, from the first decision to the second.

In the first Lehrer decision, the Supreme Court noted that the parties entered into the
subcontract before the Legislature “proclaimed pay-if-paid provision unenforceable.” Lehrer I,
185 P.3d at 1063. In a footnote, the Court further clarified that the Legislature amended NRS
Chapter 624 in 2001 to include “prompt payment provisions . . . which make pay-if-paid
provisions entered into subsequent to the Legislature’s amendments unenforceable.” Id. at 1063
n.33. Nevertheless, while new statutory language did not apply to parties’ subcontract, the
Supreme Court determined that the pay-if-paid provision in the parties’ subcontract was

unenforceable because “a pay-if-paid provision limits a subcontractor’s ability to be paid for
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work already performed,” and effectively “impair[ed] the [Bullock’s] statutory right to place a
mechanic's lien on the construction project.” Id. at 1064.

The Supreme Court issued a second, amended opinion a few months later in order to
clarify a portion of its decision that “could be misconstrued as being contrary to this court’s
precedent.” Lehrer II, 124 Nev. at 1105, 197 P.3d at 1034. In the revised opinion, the Supreme

Court again noted that the parties entered into the subcontract before the Legislature “proclaimed

pay-if-paid provisions unenforceable.” Id. at 1117, 197 P.3d at 1042. But, in the related
footnote, the Court altered its explanation of the statutory amendment by stating, “/p/ay-if-paid

provisions entered into subsequent to the Legislature’s amendments are enforceable only in

limited circumstances and are subject to the restrictions laid out in [the statute.].” 1d. at 1117

n.50, 197 P.3d at 1042 n.50. Then, as in the previous decision, the Court held that the
subcontract between Bullock and Bovis was unenforceable because it effectively impaired
Bullock’s right to place a mechanic’s lien on the project. Id. at 1117, 197 P.3d at 1042.

In the aftermath of the Lehrer decisions, scholars and attorneys understandably expressed
confusion.®* In particular, confusion remains regarding the actual impact of the Supreme Court’s
remarks regarding pay-if-paid clauses because the Court’s decision turned on the issue of
inconsistent verdicts and all other matters were purely dictum.”® In addition, it remains unclear
how the Court reached its decision, given that NRS 624 does not contain any diréct references to
pay-of-paid clauses. And, by the same token, it is unclear why the Supreme Court revised its
dicta regarding pay-if-paid clauses when the supposed purpose of the amended opinion was to

clarify confusion regarding inconsistent verdicts.

3 See, e.g., Leon F. Mead II, Nevada Supreme Court Rules Pay-If-Paid Clause Unenforceable, June 2008,
available at: http://www.swlaw.com/assets/pdf/publications/2008/06/16/NevadaSupremeCourtRules_6.08
indd.pdf; Gregory S. Gilbert, Pay-if-Paid Clauses: Still Alive in Nevada, Mar. 2009, available at.
https://www.hollandhart.com/16931; Greg Gledhill, Nevada Supreme Court Declares Pay-If-Paid Clauses
Unenforceable — Or Did It?, available at: http://www.gcila.org/publications/files/pub_en_97.pdf.

3 Argentena Consol. Min. Co. v. Jolley Urga Wirth Woodbury & Standish, 125 Nev. 527, 536, 216 P.3d
779, 785 (2009) (“A statement in a case is dictum when it is ““unnecessary to a determination of the
questions involved.”” (Quoting Stanley v. Levy & Zentner Co., 60 Nev. 432, 448, 112 P.2d 1047, 1054
(1941)).
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Thus, to summarize, there remain many questions regarding Nevada’s law on pay-if-paid
provisions. But, under existing law there is no reason to believe that such provisions are per se
unenforceable because Supreme Court of Nevada simply would not have revised its opinion in
Lehrer if its intent was disallow pay-if-paid clauses under all circumstances.”® Further, the
Supreme Court would not have noted the value of case-by-case assessments if pay-if-paid
provisions were never perrnissible.3 7 So, for purposes of this litigation, this Court should
consider whether the pay-if-paid provision is appropriate under the unique circumstances of this
case and reject any attempt by Helix to impose a per se limitation that simply does not exist. |

C. THE PAY-IF-PAID PROVISION IS VALID AND ENFORCEABLE
BECAUSE OF THE FACTS AND CIRCUMSTANCES IN THIS CASE.

Dicta is not controlling, Kaldi v. Farmers Ins. Exch., 117 Nev. 273, 282, 21 P.3d 16, 22

(2001), and, as such, there is a fair argument that the Lehrer decisions actually have no bearing

on the instant case. Nevertheless, even if this Court is inclined to treat the Supreme Court’s
reasoning as persuasive,”® it is best to consider the pay-if-paid clause under the unique facts and
circumstances in this case. Indeed, while the Supreme Court has yet to address how to assess the
enforceability of a pay-if-paid clause, it has stated that a case-by-case assessment is appropriate
where a contract includes a lien waiver provision. Lehrer II, 124 Nev. at 1116, 197 P.3d at 1041
(“The enforceability of each lien waiver clause must be resolved on a case-by-case basis”). And,
while the applicable law regarding liens differs from the prompt payment provisions in Chapter

624, the Supreme Court has indicated that its concerns regarding pay-if-paid provisions stem

36 See NRAP 40(c)(2) (providing that rehearing is only warranted “[w]hen it appears that [the Supreme
Court] has overlooked or misapprehended a material matter in the record or otherwise, or . . . in such
other circumstances as will promote substantial justice.”); Moore v. City of Las Vegas, 92 Nev. 402, 405,
551 P.2d 244, 246 (1976) (a rehearing is proper “[o]nly in very rare instances in which new issues of fact
or law are raised supporting a ruling contrary to the ruling already reached”).

37 Vegas Franchises, Ltd. v. Culinary Workers Union, Local No. 226, 83 Nev. 422, 424, 433 P.2d 263,
265 (1967) (stating the Supreme Court will not perpetuate error); Nevada-California Transp. Co. v. Pub.
Serv. Comm’n, 60 Nev. 310, 108 P.2d 850, 852 (1941) (holding that it is the Supreme Court’s duty “to

correct rather than perpetuate [ ] errors.”).

3% Humphrey's Ex’r v. United States, 295 U.S. 602, 627, 55 S. Ct. 869, 874 (1935) (holding that “dicta [ ]
may be followed if sufficiently persuasive” even though it is “not controlling™).
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from the same public policy concerns regarding secure payment for contractors. Id. at 1116-18,
197 P.3d at 1041-42.

Here, the pay-if-paid provisions are less problematic than the clause in the Lehrer
decisions because Helix had an opportunity to negotiate with APCO regarding the terms of the
subcontract and, in fact, it was Helix that added pay-if-paid language into Section 6-6.1 of the
Agreement. By contrast, the subcontractor in Lehrer had no say over the matfer because the
subcontract simply incorporated the terms from the Construction Management Agreement.

Thus, while the subcontractor in Lehrer had two options regarding the pay-if-paid provision —

take it or leave it — here, the parties created a contract that satisfied their needs and expectations.

Moreover, the pay-if-paid provisions are reasonable under the circumstances of this case
because general contract and the subcontract set forth a reasonable method by which APCO
could request payment from the City for payment to subcontractors. So, in effect, the purpose of
the pay-if-paid provision was simply to improve the orderly administration of the project. By
contrast, the pay-if-paid provision in the Lehrer cases operated in tandem with other provisions
in order to prohibit subcontractors from receiving payment for work that was already completed.

Further, public policy concerns weigh in favor of APCO, rather than Helix. As the
Supreme Court stated in Lehrer, public policy favors secure payment for contractors. The
rationale for this public policy is easy to understand, as “contractors are generally in a vulnerable
position because they extend large blocks of credit; invest significant time, labor, and materials
into a project; and have any number of workers vitally depend upon them for eventual payment.”
Lehrer II, 124 Nev. at 1116, 197 P.3d at 1041. Here, the pay-if-paid provision provided valuable
protection to APCO by ensuring that APCO would not become a de factor lender to the City in
the event of non-payment.

In summation, the pay-if-paid provisions in this case were negotiated and intentionally
added to the Subcontract. The pay-if-paid provisions served a vital purpose by reinforcing the
orderly administration of claims by providing subcontractors an incentive to timely submit
claims and appropriate documentation. APCO relied upon the documentation from its

subcontractors in order to request payment from the City, and, in the absence of such
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documentation neither APCO nor its subcontractors could receive payment from the City.
Although Helix now attempts to argue that the pay-if-paid provision violates public policy, the
reality is that Helix wants to backtrack on its own contractual language so that APCO is forced to
pay for Helix’s mistakes. Accordingly, this Court should uphold the pay-if-paid provisions

because neither Lehrer nor Nevada public policy allow for a subcontractor to demand payment

from a contractor after the subcontractor has missed every opportunity to request payment from
an owner.

D. HELIX’S CLAIMS MUST FAIL BECAUSE APCO DID NOT RECEIVE

PAYMENT FOR HELIX’S EXTENDED OVERHEAD COSTS.

Helix claims that APCO breached the parties’ Subcontract by “[f]ailing and/or refusing to
pay the monies owed to Helix for its Work.”* This contention is fundamentally flawed because
APCO’s actions with regard to Helix’s change orders were wholly consistent the terms of the
Subcontract that Helix thoroughly read, revised, and, in fact, requested.

Indeed, it is undisputed that the majority of Helix’s change orders were submitted to the
City, approved, and paid without any issue. Even with regard to Change Order 68, 68.1, and 93,
it is undisputed that APCO promptly submitted the claims to the City, even though Helix failed
to timely submit the claims with appropriate documentation. After the City unsurprisingly
rejected the claims, APCO notified Helix of the issue so that Helix would have an Qppoﬂunity to
correct its errors and submit proper claims. Accordingly, there is no colorable argument that
APCO violated the letter of the Subcontract or the duty of good faith and fair dealing when
APCO went above and beyond its end of the bargain to help Helix get paid.

Further, while Helix contends that APCO had a contractual obligation to pay for the
Change Orders that the City rejected, the parties’ Subcontract states that the opposite is true. As
noted above, Section 4.4 of the Subcontract provides that any payments to Helix “shall be

conditioned upon receipt of the actual payments by [APCO] from [the City].”*  Similarly,

% Complaint at page 3.

40°See Exhibit A at pages 3-4.
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Section 4.8 states that the Defendants “have no obligation to pay [Helix] for any changed or
extra work performed by [Helix] until or unless [APCO] has actually been paid for such work by
the [City].”*!

Here, the undisputed evidence proves that APCO did not receive payment form the City
for Helix’s extended overhead costs. Instead, APCO sent the City a TIA and Change Order in
May 2013 — months before Helix submitted Change Order 68, 68.1, and 93. In the TIA and
Change Order, APCO requested payment for an additional nine months of services, including
dust control, security, and home office overhead. The Change Order did not, however, request
additional payment for Helix’s extended overhead costs because Helix failed to provide APCO
with any documentation or detailed information regarding its costs. In fact, Helix did not even
provide an estimate that could have been used to approximate the costs that it would incur
because of Project delays. Then, when the City approved APCO’s Change Order in part,”
APCO did not even receive payment for some of the documented costs that it requested, let alone
the costs that were unknown. Thus, under the parties’ Subcontract, APCO had no obligation to
pay Helix for its extended overhead costs because APCO was not actually paid for such work by
the City. And, as such, summary judgment is appropriate as to Helix’s first and second causes of
action because there is an absence of evidence to support Helix’s contract-based claims.

111/
/11
/11
/11
/11
1117
/11
iy

4 gee Exhibit A at page 4.

“2 The City offered $560,724.16, i.e., 51% of the total that APCO requested.
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VI. CONCLUSION

Based on the foregoing, the Defendants respectfully request that this Court grant
summary judgment in their favor with regard to Helix’s first claim for breach of contract and
second claim for breach of the implied covenant of good faith and fair dealing.

Dated this ’L'____T)day of May, 2017.

MARQUIS AURBACH COFFING

~

By:(///g//

Avece M. Higbee, Esq.—

Nevada Bar No. 3739

Cody S. Mounteer, Esq.

Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing DEFENDANTS’ MOTION FOR PARTIAL

SUMMARY JUDGMENT was submitted electronically for filing and/or service with the

Eighth Judicial District Court on thea,b day of May, 2017. Electronic service of the foregoing
document shall be made in accordance with the E-Service List as follows:*

Richard L. Peel, Esq.

Cary B. Comina, Esq.

Peel Brimley, LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571

Email: aarmstrong@peelbrimley.com
Email: cdomina@peelbrimley.com
Email: rjeffrey@peelbrimley.com
Email: thansen@peelbrimley.com
Attorneys for Plaintiff

QO/V\AAMMQ

Umployee of I\'{arquls Aurbach Coffing

* Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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SUBCONTRACT AGREEMENT

CONTRACT Amount:'$ 2,380,085.20 -

APCO CONSTRUCTION »  GONTRACT No: 1936 Cost Gode:

PROJECT NO PWPE CL-2012-31 I Project No. 1398 OWNER: City of North Las Vegas
DISCRIPTION anch R 2250 Las Vegus Blvd. Norih

Cral Ranch Replonal Park -~ Phase Il :
628 Wast Craly Road, NLV, NV 89032 North Las Vegas, Nevada 83030

The above tesm ‘Owner’ as teferenced in this subconfract agresment document shall mean the ahove entity or agent
of the Owners as authorized fepresentative.

" ARCHITECT/ENGINEER:

Architect: SH Atchltecture — 7373 Peak Dilve,, Ste. 250, Las Vegas, NV 89128 (Tel) 363
2222 (Fax) 363-6060; Mach.: MSA Engineering Consulfants ~ 370, Windmil Lane Ste,
100, Las Vagas, NV 89123 (Tel) 896-1100 (Fax) 895-1133; Shuolural Engineer;
Mendenhall Smith ~ 3571 Red Rock Sireet, Ste, A, Las Vegas, NV 89103, (Tel.) 3676725

- _(Fax) 3672727, Ciil / Landscape;  Cardho WRG — 10649 Jaffreys St Hendsmon, NV
89052 (Tel) 880-9300 (Fax) 990-8306 .

;‘HIS AGREEMENT Is entered Into in constderation of the commitments made the 26th day of Octobsr, 2011,
alwasn:

GENERAL CONTRACTOR AND SUBCONTRACTOR
APCO Construction Helix Electric
3840 North Commerca St. 3076 E, SunsetRd,, Ste, 9
North Las Vagas, NV 83032 Las Vegas, NV89120
. P- (702)734-0198 F-(702)7$4-0386 P-{702) 7321188 F - (702) 7324388
“oi . Leensa No, 0014563 Leense No. 0053810
" Limit; Unfimited Limit Unltimfted

Conractor and Subcontractor agree as follows:

1. Gontract Docuiments

1.4 The Contract Doctments for this Subcontiact Agreement, shall Include all exidbits and other dacuments
aftachad harato or made a part thareof by reference, all drawings and specifications as designed hy
Architect: 8H Architacturs - 7373 Peak Diive,, Ste, 260, Las Vegas, NV 80128 (Tel) 363-2222 (Fax) 363-
6060; Mech.: MSA Engineering Consultants ~ 370 E. Windmill Lane Ste, 100, Las Vegas, NV 89123 (Tel)
896-1100 {Fax) 898-1133; Structural Englneer: Mendenhall Smith — 3571 Red Rock Streel, Ste. A, Las
Vegas, NV 89103, (Tel) 367-6726 (Fax) 367-2727; Civil / Landscape: Cavdno WRG ~ 10643 Jeffreys Si,
Hendarson, NV 89052 {Tel,) 990-9300-(Fax) 890-0305 as approved by City of North Las Vegas, 2266
Clvic Centor, Notth Las Vegas, NV 89030 and the Primary Confract hefween Ovmer and Contractor
{herelnafter “the Prime Contract’), including all exhiblis, and other documents allached thereto or made pert
hereof by reference fo include but not Hmited fo: Bld Documents, Owners Bld Inshuctions (118), Bid
Addanda, Consuftant Reports, Scope of Work, Schedule of Work, Confract General & Supplemental
Conditons  the Confract Documents and Plans & Specillcations listed in Exhibit “A" subsequent
modifications lssued thereto, (All Conlract Documems identifled hereln shall ba herelnaftar coﬂacﬂvety

referved to.as the "Confract Doctments”). . AN
Subcontractor =R . Pagedof18
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1.2 The Contract Documenlé ato availabls in Contractor’s office. Subcontractor acknowledges that It has

carefully examined and fully understands the Contract Documents and site conditions. Additional caples of
the Plans and Speclfications will be provided fo Subconfractor, upon request, at Subcontractor's Cost,
Subconlractor shall, prior to the commencement of the Wark, review and compare &ll of the Subconfract
Documents relafing o the performance of the Subcontractor and any and alf errors, ambiguities and
inconsistencles shall immediately he reported to the Contractor in witing and resolvad to Subcontractor's

saflsfaction.

1.3 Subcontractor Is bound to the Contractor to the same exfent and duration that Confractor is bound to

Owner, Subconfractor assumes foward Confraclor all obligations, liabiliies and responsibilities that
Contractor, by the Confract Dacuments, has assumed foward APCO and Owner in the Prime Conlract,
Contractor -shall further have the benefit of all rights, remedies, redress and limifations In respect to
Subcontractor and all things done and used by Subconlractor In performarice of is Work, which the
APCO/Owner and its agents have against Contractor In the Contract Documents or by law. Any and all

decislons by the APCO/Qwner or Its agents relative fo interptetation of the Contract Docuiments of any *

ambigully or discrepancy theteln shall be binding on the Subcontractor to the same extent such are binding
on Confractor, Subconttactor shall bind fower tfor subconfractors and suppliers to full compliance with all
Contract. Documents, Including all performance obligations and responsibiiities which subcontractor
assumes toward Contractor.

2, Scope of Work

24

23

3.4

Subcontractor agrees to furnish all supewision and labor, fumish and install all materials, equipment and
supplles required, and do all fhings necessary to fully complete all.its scope of work (the Subcontract
Work?), referred to In Exhibit “A”: Subcontractor Scope of Work,

Subconfraotor warrants fo Confractor and Owner that all Work shall be petformed in a ns'at, sklﬂfﬁl.

and workmanlke manner and wiil be fit for ifs Intended use both as to workmanship and materals.
Subcontractor agrees that all materlals and equipment fumished by Subcontractor shell be new and of the
best description and qualily of thelr respective kinds, unless otherwise specified and ordered by Contraotor
in writing. Subsoniractor warants that the materials and equipment fumished and the Work performed will
stilofly comply with the Contract Documents and this Subcontract, and shall be salisfactory to Owner and
Contractor, If the work or matetlal fs found to be noncompliant and deemed unacceptable by the SIA,
General Contracior or the Owner, the total cost of remedlal repalr, Inclusive of testing, Inspections and any
additionl, labor cost assoclated with remedial work by others, will be the sole responsibility of the
subcontractor. :

Subsontractor understands and agrees o the Scope of Work included In the Plans and Specifications
requirements as it pertains to the Subcontractors work, Subcontractor will cooperate and parlicipate in
Partnering Meetings Sponsored by Owner.

Eaual Opportunjty Clause

During the performance of any contract, Subconiractor, unless exempt, agrees to comply with Executive
Order 11246 (Equal Opportunfty Clause); Execufive Order 11701 (Job Openings for Veterans); 41 CFR 80-
741 ot, Seq., 41 CFR 60-250 (a) and 41 CFR 60-741.5 (Employment for Handicapped) as follows:

Suboontractor will rot disoriminate against any employee or applicant for employment bacause of race,
colot, religion, sex or natlonal origin. Subcontracter will take affirmative action to ensure that color, religlon,
sex or natlonal origin. Such action shall include, but not imited fo the following; employment, upgrading,
demotion or fransfer, recruftment or recrultment adverfising, layoff or tanmination, retes of pay orothor forims
of compensation, and selaction for training, Including apprenticeshlp. Subcontractor agrees to post in
conspicuous places, available to employee and appllcants for employment, notices fo be provided by the
goverhment conracting officer sefling forth the provisions of this nondisstimination clause.

Subcontractg {2 ) . Page20f18
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3.3

34

4
441

4.2

43

44

O §

Subcontractor will, In all solicitefions or advertisements for employees placed by or on behalf of

Subcontractor, state that all qualified applicants will receive consideration for employment without regard to

race, colar, refigion, sex or nationat orlgin.

- If plcketing arises at the 1ob§ite and Confractor establishes a reserved gate for Subcontractor's use and

access, [t shall be the obligation of Subcontractor fo continue the proper performance of its Work without
Interruption or delay. Subconfractor shall notify in wiiting and assign iis employess, labors, subcontractors
and suppliers to such gates or entrances as may be esfablished for its use by the contractor and In
accordance with such conditions and at such fimes as may be lposed by Confractor. Strict compltance
with Contractor's gate usage procedures shall be required by Subconfractor, who shall be responsible for
such gate usage by its smployees, labors, subcontractors and suppliers, and their respactive employees,
tahors, subcontractors and suppliers.

It Is the Subconfractor’s responsibility to maintaln an adequate work force to complete the project oh
schedule. If the Subcontractor or his employees are the teason for work stoppage, the subcontractor will be
tesponsible for any delay to the construcion schedule and held Fable for schedule correction, inclusive of
ovarlime and monetary claims by other Subcontractars.

Contract Price and Péyments

In consideration of the strict and complete and imely performance of all Subcontract Work, Contractor
agress to pay Subcontractor in the payment quantities and schedules as Is more fully described in Exhibit
“A": Subcontractor's Scope of Work.

in Conslderation of the pmmises, covenants and agreements of Subconfractor hereln contained, and the

" full, falthful and prompt performance of the Work In ccordance with the Contract Documents, Contractor

agrees to pay, and Subcontractor agrees to tecelve and acespt as full compensation for doing alf Work and
fumishing all materials and equiprent contemplated and embraced in this Subcontract, and for all loss or
damage arising out of the nature of sald Work, or from all actions of the elements or fiom any unfoteseen
difficulties or obstacles which may arise or be encountered in the performance of the Work, and for alf dsks
of every description connected with the Work, and for all expense Incurred by or In consequence of the
suspension, interruption or discontinuence of the Work, and for well and faithfully completing the Work and
the whole thereof in the manner and according fo the requitements and insluctions of Contractor and
Ouner or Qwner’s agents In charge of the Waork, If any, payment in the amaunt of the Subcontact Price.

Subcontractor, upon request of Contractor, and on such date as Contractor shall designafe, shall submit fo
Contractor, In form and content acceplable to Contractor, a monthly billing, (1) origihals, showing quentities
of Subcontract work that has been safisfactorlly completed In the preceding month, as well as backup
material, by Schedule of Values, for same for submittal fo the Owner. Subcentractor shall also submit an
original executed Condiional Releass, In the form required by Contractor, verifying payment of all laborers,
subcontractors, equipment and materal suppllers. Subcontractor shall also furnish required releases from
any sub-subcontractors andfor materlals suppliets that have nofifled Contractor of thelr presence ant the
Project. Subconfractor further agrees to provide all requited employment security department, fiinge benefit
frust funds, certifled payroll, and/or other veports as may be requlred by the Contractor or the Contract
Docurnents.  Subcontractor will provide Uncondifional Lien Releases upon recelpt of payment of any
monles provided the subcontractor, inclusive of depostts, fees or prior months billing. No chacks will be
Issued or printed subject to defays in recelpt of uncondiflonal lien releases. All Uncondifional Lien Releases
shall bs inclusive of sub-fier-confractors and suppliers, ,

' Progress payments will he made by Contractor fo Subcontracior within 15 days after Contractor aclually

recelves payment for Subcontractor’s work from Owner. The progress payment fo Subconkractor shall be
one hundred percent {100%) of the value of Stboontract work complsted (less 10% retention) during the
preceding month as determined by the Owner, less such other amounts as Contractor shall determine as

* Subcontractoks7: Page 3 of 18
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48

47

48

( (
balng properly withheld as allowed under this Article or as provided elsewhere In this Subcontract, The

estimates of Owner as to the amount of Work completed by Subcontractor shall be hinding upon Contractor
and Subcontractor and shall conclusively establish the amount of Work performed by Subconfractor. As a

condltion pracedent to recelving partial payments fiom Confractor for Work performed, Subcontractor shall

execute and deliver to Contractor, . with its application for payment, a {ull and complete refease {Forms
attached) of all claims and causes of acion Subcontractor may have against Confractor and Owner through

* the date of the execution of sald releass, save and except those claims specifically listed on said release

and desctibed in a manner sufflclent for Confractor to Identfy such clalm or claims with cettalnty. Upon the
request of Confractor, Subcontractor shall provide an Unconditional Waiver of Release In form required by
Conlractor for any previous payment made fo Subcontracfor. Ay payments fo Subcontractor shall be
conditioned upon recelpt of the actual payments by Contractor from Owner. Subcontracior hereln agrees to
assume the same risk that the Oviner may become Insolvent that Contractor has assumed by entering into
the Prims Contract with the Owner. )

Contractor shall have the right at gl imes to contact lower fier subcontractors and suppliers to verify that
they ate belng pald by Subconiractor for labor or matetlals fusnished for use in the Subcontract Work, If it
appears that labor, matedal or other costs incurved In the parformance of the Subconfract Work are not
belng pald when due, Conlractor may take whatever steps It deems necessary to Insure that the progress
payments will be ilized to pay such costs, Including, but notlimited to, the issuance of joint checks payable
to the claimant after writien notlce to Subconfractor, or addifionally, making payment directly fo clalmant
after written notics to Subcontractor. If stich payment by Contractor exceeds the balance of payments due
or {o become due to Subcontractor from Contractor, then Subcontractor shall be Hlable to Cantractor for the
ditference, If the Owner requests proof of payment to a Sub-er-contractor or suppller, the subcontractor
obligated to provide same In & {mely manner. ' .

Contractor Is hereby expressly granted the tight to off-set any sums due the Subcontactor under the
provisions of this Subcontract agalnst any obligation that may be due from Subcontractor to Contractor
regardiess of the source of sald obligation, When requested by Contractor, Subcontractor shall fumish to
Contractor a verified and ftemized statement showing the names and addresses of all eniltiss who have
fumished or may fumish {abor, materlals, and/or equipment for the Subcontract Work fogether with the
amount due ar fo bacome due for such wark,

‘ The 10 percent withheld tetention shall be payable to Subcontractor upon, and only upon the occurrence of

all the following events, each of which Is a condliion precedent to Subcontractor's ight o recsive final
payment horeunder and payment of such retention; (a) Completion of the entlre projeot described in the
Contract Documents; (b) The approval and final accaptance of the project Work by Owner; () Recelpt-of
final payment by Conttactor from Owner; (d) Dellvery to Contractor from Subcontractor all as-built drawings
for It's scope of work and cther close out documants; (g) Delivery to Contractor from Subcontractor a
Release and Walver of Claiins from all of Subcontractor’s laborers, mafelal and equipment suppliers, and
subcontractors providing fabor, materials or services fo the Project, (Forms atfashed). If any sub-
subcontractor,-suppller or other person refuses fo fumish a release or walver required by the Ower or
Contractor, the Subcontractor shall, upon the request of Contractor, fumish & bond satisfactory to the owner
and Confractor to indemnify them agalnst any such claim orllen. Should the existence of any unsatisfied or
un-dischatged claim, obligation or llen arlsing In conjunction with Subcontractor's Work become known after
final payment Is recsived from Contractor, Subcontractor shall promptly pay on demand alf actual amounts
Confractor and/or Owner pay In bonding around, satisfying, discharging or defending any such claim,
obligation or llen, including all costs and attomey's feas incurred in connection therewith: Flnal payment
shall not relisve Subcontractor from liabllity, or for waranty or guaranty, or for indemnily obligations for
faulty or defective Work,

Subcontractor agrees that Coniractor shall have no obiigation to pay Subconfractor for any changed or extra
work performed by Subconiractor until or unless Gontractor has actually been pald for such work by the

Owner,

Subcontractor (/pe ) Page 4 of 18
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5.4

B.

6.4

6.2

6.3

6.4

¢ - (
Progress payments and Final Payment shall not be considered or construed as avidance of aceeptance of
any part of Subcontractor's work untl final acceptance of the Project by Owner.

Liguidated Damages

Subcontractor acknowledges that liquidated damages are identified in the. ptime contract hetwean the owner
and contractor. If the owner exerclses Liquidated Damages against contractor due fo causes by the
subcontractor, then contractor shall have recourse to colleot those funds from any unpaid balances due
subcontractor. 1f subcontractor’s unpeld balance cannot satisfy the total amount of damages dus, then
Subcontractor agrees to Interest of 1.5 % per month of the unpald balance uniil pald In full

Prosecution of Work
TIME IS OF THE ESSENCE OF THIS SUBCONTRACT.

6.4.1 . Elght (8) coples of all Subconlractor submittals shall be reccivetl by Confractor (o sult the
" requiroments of the approved CPM target schedule unless otherwise agresd to In wriling by
Confractor. Subconfrastor agrees to provide plan-sized shesls for all submittals of requived size
24°x36" Including one. (1) sepla & seven (7) biue fine prints. Product specifications shall be
provided in standard 8-1/2" by 11" paper, fhree hole punched and inserted Into three ring binders,

Any required re-submitels shall be submitted as required by contract documents from the Qwner,

6.1.2  Final acoeptance and approval of this Subcontract Agreement is contingent upon apptovel of
Suboontractor's Submitfals by the Owner/Architect/Engineer.

6.1.3  Anydelays in the submillal process caused In whole or part by Subconiractor may be grounds for
immediate tormination of this Subcontrast Agreerment and subject Subcontractor o damages as
provided fn Sections 8 and 9 below. o

Subcontracior agrees to commence the Subcontrast Work within five (5) calendar days after recelving
nofification from Confracter to procead, or within such other time as may be spectiied by Contractor, and to
procesd at such polnts as Contractor may designate, and to confinue diligently in its performance in

_ accordance with the project schedule and at a pace that will cause no delay in the prograss of the

Contractor’s or other subconfractor's work.

Upon raquest, Subcontractor shall promptly provide Confractor with scheduling informetion, n the format

required In the Contract Documents, or any other information relaling to the order or nalure of the
Subcontract Work. Subcontractor agrees that the project schedule may be revised by Contractor as work
progresses. Contractor may require Subcontractor to prosecute segmenis of the Subcontract Work in
phases as Confractor may specify. Subcontractor shall comply with instructions given by Contractor,
Including any instiuctions to suspend, delay or accelerate the Subcontract Work. Subconiractor shall not be
entitled to any extra compensation from Contractor for any such suspension, delay of acceleration unless
spacifically sigreed to In wlling: by the Contractor and Owner and paid for by Owner, The Owner's payment
to Contractor of extra campensation for any such suspensfon, delay, or acceleration sheli be a condllion
pracedent {o Subcontractor's tight, If any, to receive such extra compensation from Contrastor.

Subcontractor shall keep the work area reasonably clean of debtls, daily, resulling from the performarce of
its wark and shall remove from the work area alf debris generated by the execution of the Subcontract work,
Non-compliance with verbal direction from Prime Contractor's Project Superintendent for cleanup shall
resultin one (1) written notice for clean-up. Upon fallure to properly polloe the dabris from thelr own activity,
24 hours after writién notification this subconiractor will be fined $500.00 plus fhe cost for clean-up deducted

from your next pay application.

—
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Subcontractor, In tndertaking to complete the Subcontract Work within the ime speclfied, avows that it has -

considerad ordinary delays Incident to such work; including, but not fimited to delays in securing materials,
equipment or workmen, and minor changes, emissions or additions, unavoldable casualties, normal weather
condiions, stikes or lockouts. If Subcontractor shali be delaysd in the performance of the Work by any act
or naglect of the Owner or Architect, or by.agents or vepresentatives of elther, or by changes ordered in the
Work, of by fire, unavoldable casualties, natlonal emergency, or by any cause other that the Intentional
Inferference of Caniracior, Subcontractor shall be enlitled, as Subcontractor's exclusive remedy, to an
extension of time reasonably necessary to compensate for the fime lost due to the delay, but only If
Subcontractor shall nolify Contractor in wiiting within twenty four (24) hours after such ocetirrence, and only

if Confractor shall be granted such ime extenslon by Owner. No time extenslon will be allowed for delays or -

stispenslons of work caused or confributed fo by Subgontractor, and no time extension will be granted
Sihconiractor that will render Contractor liable for liguidated damages or ofher loss under the Contract
Documents. The Subconfractor understands thet this Is an spgressive schedule and that should the
Sulicantractor fall fo staff the Project with the proper workforce, to stay on schedule, then it Is understood
that the Subcontractor will have I's workforce work overtime and/or weekends to maintaln the pace of the
schedule solely at the subcontractors expense,

In addition fo other damages and remedies provided in this Subcontract, Subconractor agrees to pay any
Hquidated damages that may be assessed against the Contraclor by the Owner, as provided in the Contract
Documents, for any project delays caused by Subcontractor. Such damages shall be pald for each working

day the Subcontract Work remalns incomplete boyond the Umo specified for subsontract completion plus -

any extension thereof agreed to In writlng by the Contractor, and granted by Owner,

Contractor shall not be llable to Subcontractor for delays caused by reason of fite or other casuslty, or on
account of rots, stiikes, labar rouble, terorism, acts of God, cataclysmic event, or by reason of any other
avent or cause beyond Contractor's confrol, or confributed o by Subcontractor.

All Subcontract work done and all Subconfract materldls delfivered to the project glte shall hecome - .

Contractor’s property, and said materlal shall not be removed by Subcontractor or any other party from the
projact site without Confractor's writien consent. After completions and final acceplence of the Subcontract
woék and ﬁmdt payment, Subconiractor shall promplly remove all remalning material, equipment and debrls
of Subcontractor.

Changes and Claims

Contractor may order or diract changes, additions, deletions or otfier revislons In the Subconfract work”

without invalldating the Subcontract, No changes, addifions, deletions, or other revisions to the Subcontract
shall be valid unless made In wiiting. Subcontractor mark up shall be lmlted to that stated in the contract
documents In addition to the directfactual on-slte cost of the work, however, no profit and overhead markup
on over{ime shall be allowed, . '

Subcontractor, prior to the commencement of such changed or revised work, shall submif, (within 24 hours
of request) to Contractor, wrilten copies of the breakdown of cost ar credit proposal, including work schedule

revisions, for changes, additions, deletions or other revisions In a mannsr consislent with the Confract .

Docurients. Confractor shall not be liable to Subcontractar for a greater sum, or additional time extensions,
than Contractor obtains from Owner for such additional wotk, less reasonable ovethead and profit due fo
Contractor, and also less professional and attomey's fees, costs, and other expenses incurved by Contraotor
in the collection of any such sum or tme extenslon. Payment to Subconfractor for stich work shalf be
conditioned upoh Contractor’s actual tecelpt of payment from the Owner and such payment by Gumer fo
Confractor with whatever documentation or support, as Contractor may desm necessary fo negotiate with
Qwner. : ’ .
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in any dispute between Contractor and Owner as to amount, classification, price, time or value of
Subcontract Work, or any Subconfract maferial or supplles, or any delay In the prosecution of the
Subcontract work caused by Owner, or any other matter whalsoever pertalning to the Subcontract work,
Subcontractor agrees fo promptly and adequately provide Contractor with whatever documentation or
support as Gontractor may deem hecessary to negoliate with Ouner. .

Contractor may dispute, appeal reslst, ltigate or arbirate any decision of Owner, without being deemed to
miited any abligation or liability fo Subcontractor and If the declsion-shall-be-against-Contractor,

sought inthe proceading, Prosecution of any suh cla( or proceedf 8
Subcontractot, and Contractor shail have no liabiitly for or In relation fo the outcome

_ Asglgnments
 Subcontractor shall not assign or sublet the Subcumract of any part of the Subconfract Work or any

payments due hereunder, without prior writen consont of Conlractor. Any such essignment made by

Subcontractor without Cantractor’s prior wiltlen consent Is void, and shall be grounds for fermination of this -

Subcontract by Confractor, terminates the Subconfractor's mht fo any further payment and authorizes
Contractor to withhold afl monles due or to becoms due (o Subcontractor. .

Taxes

All applicable taxes, conbibutions, inferest andlor penalties due under any federal, stale, county or
munilpal stalufe or regulation arlsing from Subcontractor's Work are included In the pﬁce to be paid to
Subcontractor under the Subcontract, Subcontractor shall indemnify, defend, and save Confractor and
Owner harmless from all flabillly, loss, and expense resulling from Subconiractor’s failure to satisfy such
abllgations. Subcontractor shail, on demand. provide proof that afl taxes and other charges have been, and

are being properly pald.

If Contractor Is assessed or charged for any Subcontractor taxes, confributlons, intersst or penallles,
Contractor shall have the right to withhold such amount from funds due or to bscome due under the
Subcontract, and fo pay direclly to faxing authorfies any sums ofhierwise due Subcontractor, but not
otherwlse subject to offset in accordance with Seotion 3 above, upon recelpt of & tax levy from such taxing
authorify.

Default and Termination

I, in-the opinlon of Contractor or Owner, Subsontractor falls, at any time, to supply a sufficlent number of
propar(y skilled workmen or sufficlent materlals and equipment of the proper quallly; or falls to adequately or
fimely perfonm the Subconfract work to the sallsfaction of Conbractor or Qwner; or becomes insolvent or
makes any filing under the Acts of Congress relating the bankruploy; or fails, neglects andfor refusss fo
comply with the project plans and specification; or falls to perform the Subconfract work in a good and
workmanlike manner; or causes any stoppage of the work of the other trades upon the project; or falls to
comect defective work; or falls to comply i any other respect with the terms and condifions of this
Subcontract, Contractor may declare a default by Subcontractor as hetein provided.

Contractor shall provide prompt wiitten notice of default to Subconiractor, by regular mall or as mey
otherwise be conslderad to reasonably provide noiice to Subcontractor at Subcontractor’s place of business
dascribed above. Such notice shall be complate upon deposit at a regular receptacle of the U,S. mail, Fax
Transmission or upon actual hand delivery as provided herin,
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Inthe event of default by Subcoilractor as provided above, Conlractor may, at his opfion, demand
Subcontractor fo cure or otherwise correct the default and breach within three calendar days after waltien
notice by Contractor. If, after three days, Subcontractor has falled to cure and coract the default
Contractor may, at his sale option, provide any such labor, materials or equipment as may be necessary fo
complete the Work covered by this Subcontract Agreement and thereafter deduct the cost thereof from any
rmoney then due-or thereafter fo become due to Subconfractor under this Agreement, Alternatively,
Contractor may terminate Subcontractor's rdght to proceed with the Work and theteafter anter upon the
premises and take control of all materials, tools, equipment, and/or appliances of Subcontrastor, and may
employ any other person, persons, or organfzatlons fofinish  the Work and provide the labor, materials
and equipment to accomplish that purpose. Followlng completion of the Work by the Contractor or other
persons or organizations, all unused materials, fools, equipment and/ or appllances shall be retumed to
Subcontractor.  Subcontractor shall nof be entiled to rent or payment of any kind for the use of
Subcontractor owned equipment or materlals, nor shall Contractor be liable for any damages arsing from
sald use unless resulting from gross negligence, or willful destruction by Contractor,

In the event Subcontractor has provided a payment or performance bond to Contractor, in accotdance with
Section 10 of this Agreement, and following explration of the three days cute perlod, Contractor will make
notice-and demand by registered mall upon Subcontractor's surety fo complete the Work covered by this
Subcontract Agreement. I the event Subcontractor's surely fails to noflfy Confractor within (10) days after
raceipt. of notice and demand by Confractor of surely’s election fo complete the work on behalf of
Subconfractor, such fallure shall be deemed a walver by surely fo exercise lts rights to complete the Work,
Thereafter, Conlractor may at his sole option, complete the Work as otherwise providad by this Secffon.

In ease of any such termination of Subcontractor’s iight to proceed with the Work, Subsontractor shafl not
be entitled fo receive any furlher payment under this Subcontract Agreement uniil the Work undertaken by

Gontractor In his prime contract Is completely finished. At that time, If the unpaid balance of the amount to

be pald under this Agresment exceeds the expenses incured by Confractor in finishing Subcontractor’s
Work, such excass shall be pald by Contractor to Subcontractor; but, If such expenso shell excsed the
unpald balance, then Subcontractor shall promptly pay to Contractor the amatmt by which such expense
oxceeds the unpeld balance. - -

. *Expense® as refarrad to in this Section shall includo all direct and Indirect costs Incurred by Contractor for

furnishing labor, materials, and equipment; fo complete the Work covered by {this Subcontract Agreement.
“Expense” shall further Include, but shall not be timited {o, replacement of Subcontractor costs, iquidated
damages Incurred by Contractor, extended field offlce overhead, and home offloe overitead, Confractor’s
attorneys fees and costs, and any and all other damages sustained by Confraclor by reason of
Subcontractor’s defeult. - . .

In the event Contractor elects to use its own labor forces fo complete Subcontractor's Work, Subcontractor
and Subcontractor's surety agree fo pay Contractor for such Work at the followlng rates: (a) Labor ~ At
Contractor’s then provaliing labor rates, plus labor burden, including, but not limited to, employment taxes,
flabllity Insurance, workmen compensaflon Insurance, and all other benefits; (b) Contractor Cwned
Equipment-At the then prevalling Equipment Rental Rates as established by the Blue Book for Contraction
Equipment as published by Data Quest; all rental costs shall be determinad by dividing the monthly rental
rate by twenty-iwo days per month fo detenine a dally rental rate. Horly reital vales shall be determined
by dividing the dally rate by eight; (¢} Materlals, Rental EquipmentDirect Involoe Costs, including
transportation, If any; (d) Replacement Subcontractor-Direct Involce Costs pald Replacement Subconfractor;
(e) Fleld and heme office ovarhead; (f) Ten parcent profiton il expenses indivated in a-6 above.

In flau of computing overhead, as provided for above, Contractor may, af his sole option, elect to assess a
charge, on Hlems a, b, and ¢ above, of 15% for General Overhead expenses. In addition, Contractor may
assess a charge on llems a, b, and ¢ above 10% for Profit. Contraclor shell be entitied to an additional

markup on any and all of such expanses. Contractor shall also be entitied to af addiional markup of 6% for -

Genetal Overhead and 10% for Profit on all expanses and cost incurred pursuant to iemd and e above,
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If the cost to complete the Subcontract work Is more than the unpald balance of the Subcontract, then
Subeontractor shall be liable to Contractor for the deficlency, and Contractor may hold, sell or otherwise
realize upon any Subconfracior materials or equipment, or take other steps fo collect the deficlency,
including making a claim against Subcontracior’s surely.

Whether Confractor exercises one or more of the above options of rights, nothing contalned herein shall
ralease Subcontractor within the specified time. Subcontractor agrees in the event of default that it will
Immadiately assign and tum over fo Contractor all sub-contracts, material contracts, or arders, bills of lading
for material en route, and .any other necessary data or Information thal would minimize the cost of
completion of the Subcontract work. .

1. ermlnat!on ro[gunggmgggg'

11.1

11.2

Right o Terminate for Convenlence. The Contractor shall have the right to terminate for convenlence, at

any time, and with or without cause, Subconfractor's performance of all or part of the Subcontract or -
Subcontract Work, as defined In paragraph 2.1.

Notlce fo Subeontractor. The Contractor shall provide Subcontractor with written notice of the terminalion
two calendar days in advancs of the effective date of the termination. The two-day peried shall begin fo run
upon recsipt of the tarmination for convenlence notice by the Subcontractor.

113 Subéontraotofs Obligations. Upon receipt of the wiitten notice of termination, the Subcontractor shall;

A. Stop alf work or its performance of all the Subcontractor or Subconfract Work that has been
terminated, or stap work on.the part of the Subcontract Work that has besn terminated if its
performance of only part of the Subconiract Work has been terminated,

B. Enter Into no further sub-subcontracts or place any orders for supplles, materals, or faciiities,
except as necessary fo enmp!ete any portion of the Subcontract Work not terminated for

convenlence.

C. Terminate all sub-subcontracts or orders to the extent related to the terminated Subcontract
Work.

As directed by the Conlractor, fransfer title and deliver to the Contractor any fabricated or
unfabrloated perts, work In progreas, completed work, supplies, and ather materlals produced
or acquirad for the Subcontrastor o Subcontract Work terminated and the completed or
parlially completed plans, drawings, information, and other proparly that, If the Subconbract
had been completed, the Subcontractor would be required fo furnish fo the Conlractor.

D

E. Complete hon-torminated portions of the Subcontractor Work i the Subcontractot’s
performance of only a part of the Subcontract Work has besn terminated. .

F. Uselts best efforts to sell, as directed by the Contractor, any matarials of the types referred to
in paragraph {D) ahove; provided, however, that the Subcontractor Is not required to extend
credit fo any purchaser of this materlsl and may acqulte the material under the condifons
prescribed by, and at prices approved by, the Contractor. The proceeds from the sals of such
matoriel shall bo applied to reduce any payment due fom the Contraclor under this
Subcontract, and credited fo the price or cost of the Subcontract Work, or peid in any other
manner diracted by the Confractor.

G. Submit with 60 days of the effective dale of termination, to the Contractor, a wiitten termination
clalm, along with all docymentation requirgd to support thé clalm.

.
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H. Take any other action toward termination as directed by the General Confractor.

Effect of Owner's Termination of Contractor: If there has been a termination of the Confractor's  contract
with the Owner, the Subcontractor shall be paid the amount due from the Ownertothe  Contractor for the

Subcontractor’s completed work, as provided in the Contract Doctments, after  payment by the Owner to -

the Confractor.

Compensalion: If the Confraclor’s contract has not been terminated, the Contreclor shall pay the
Subcantractor as follows: .

A. The directcost of the work performed by Subcontractor prior to termination, -

B. Ovethsad, gensral, and administrafive expenses (Including those for any sub-subcontracts) in
an amount equal to 5% percent of direct costs.

C. 5% percent profit of the total of the amounts allowed In paragraphs (A) and (B) above. If,
however, it appears fhat the Subcontractor would have sustained a loss on the enfire
Subeonfract had it heen completed, no proflt shall be compensated by the Conractor, and the
amounts pald for the farmination shall not ba compensated for.

Itsms Not Compensated: The Subcontractor shall not be compensated for.

A. Any accounting, legal, clarical, or other expenses Incured by the Subcontractor in the
preparation of the Subconiractor’s termination claim. :

B. Unabsorbed overhead and anticipated lost profits.
Permlited Deductions: The Conlractor shall be entitled to deduct from any payment dus the Subcontractor

(A} any advance payment it has made fo the Subcontractor for work not yet performed under the terins of
the Subcontract and (B) the amount of any clalm that the Contractor has against the Subcontractor.

Conslderaion; If no work has boen performed by the Subcontractor at the tme of 'termtnaﬂon, )

Subgonfractor shall be pald the sum of $100.00 for its undertaking an obligation to perfoim.

Setilament and Release of Any and All Claims: The settlement of termination-costs pursuent fo Paragraph
9.5 of this Clause shall constifute a setilement and release of any and all olaims, known and unknown by the
Subconiractor, arising prior to tarmination,

Bonds

the: Contractor or project specificalions require If, the Subcontractor shall execute & Labor and
Matetial Bond and Falthful Performance Bond and Guaranty Bond in an amount equal o 100% of the
Subconfract Price in Section 3. Sald bonds shalf be executed by a corporate surety acceptable fo  and
eniitias fo the same extent as may be requived of Confractor pursuant fo the Prime Contract. The cost of the
bonds shall be Included In the Subcontract emount. The terms of Ihis Subcontract Agreement are
incorporated by reference into the hands required by this section, and the terms, conditions, and remedies
of Contractor, shall provell over any similar tetms contained In seld bond. By lssulng a bond to
Subcontractor purstiant to this Agreement, the Subcontraclor's surely spacifically agrees to be bound to
Contractor to the same extentand in the same amotnt as Subcontractor,

nde) 51
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131 .INSURANCE REQUIREMENTS — Unless the Confract Documents requlre otherwise, Subconiractor agrees
. toprocure and maintaln, at his sole cost and expense, the fullowing insurance coverage,

1.

6.

Worket's Compensation: Coverage A. Statutory policy form; Coverage B. Empleyer’s liability;
Bodily injury by accldent - $1,000,000 each accident; Bodily. injury by disease- $1,000,000 each
employes. Coverage shall be maintained in accordance with NRS 616 and 617.

Commerclai Aufo Coverage: Auto Nabillly limis of not less than $1,000,000 each accident,
Aggregate Limit - $2,000,000, combined bodlly injury and properly damage flabllity insurance
Including, but not limited to, owned autos, hired or non-owhed autos. ’

Comprehensive General Liability or Commerclal General Liability, ”Oécurrence Form"” only.
“Claims Made” is not acceptable. The limits of labillty shall riot be less than:

a) Comprehensive General Liability: $1,000,000 combined single limit bodfiylproperty
damage per eccurrence of, .

b) Commercial General Lisbilty: The limits of labilly shall not be less than: Each
Occurrence fimit - $1,000,000, Aggregate Limit - $2,000,000; Peorsonal Ijury Umit -

$1,000,000; Products Completed Operations Aggregate Limit - $5,000,000; General

Aggragate Limit (other than products-completed operations).

Excess Liablify: Umbrella Form or Follow Form Excess where necessary fo mest required
minimum amounts of coverage.

Any deductible or selfinsurad retention must.be declared on te Cerlifoate and is subject to prior
approvel.

Liability Polloy forms must lnclude: a) Premises and operallon with no X, C ot U exclusions; b)
Products and completad operations coverage (Subcontractor agrees to malnfaln this coverage for
aminimum of 1 year following completion of his work); ¢} Full blanket contractual coverage; d)
Broad form properly damage Including completed aperafions or its equivalent; e) An endorsement
naming APCO Construction (its offlcers, employees and agents) and any other  requlred interest
s additional insured(s); f) An endorsement stating: *Such coverage as is afforded by this poliey for
the benefit of the addltional Insured(s) shall ke noncontributing with the coverage provided under
this palicy.’ .

Other Requirements:-(a) All policies raust confaln an endorsement affording an unqualified thirly
(30) days ntice of cancellation fo the additional Insured(s) in the event of cancallation or reduction
in coverage; (b} Al policles must be wiitien by Insurance companfas whose raling In the most
tecent Best's rating guide, s not less than AVIl Raling must bo shown on Cerlificate under
“Companies Affording Coverage”; (c) Certlficates of insurance with the requited endorsement
evidencing the coverage must be delivered to APCO Construction prior to commengament of any
work under this Contract; {see aftached samples) (d) If the Subcontracior fails fo secure and
malntain the required insurance, APCO Consfruction shall have the right (without ebiigation to do
s0, however) to secure same in the name and for the account of the Subcontractor in which event
the Subcontractor shall pay the costs thereof and furnish apon demand all Information that may be
raquited In conneollon therewith, (e) Liability insurance policies confaining warantles must be
reviewed for prior epproval and acceplance by Contraclor/Owner. (f) The Subconiractor's
Insurance shall be primary with respscts to APCO Cunstruction, its offfcers, employees and

voluntesrs.

© 3.2 INDEMNIFICATION
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a) General indemnify: All work covered by this agreement that is performed at the project site,

- or performed In preparing or defivering materlals or equlpment fo the projsct site, or In
providing sewvices for the Project, shall be at the sole tisk of the Subconfractor. Subcontractor,
to the fullest extent permitted by law, with respect to all such work which Is covered by or”
incidentat fo this agreement, shall defend all clalis through legal counsel accaptable to
Contractor, and indemnify and hold Contractor, #'s Insurance caners and bonding companles,
Owner and any other interested parly designated by Contractor, or thelr agents, employees or
representatives (collectively referrad to as “Indemnities”) hamnless from and against any clait,
liabifity, loss, damage, cost, expense, Including aftomey's fees, awards, fines or judgments
arising by reason of the death or bodily Injury fo persons, injury or damage fo tanglble
property, Including the loss of use therefrom, whether or not it is caused In part by an
Inderanites; provided, however, that the Subcontractor shall not be obligated under this
agreement fo indemnify the Indemnities with respect fo damages which ate ulimately
determined fo be due the sole negligence or willful misconduct of the Indémmnities.

b) -Indemnity N6t Limited: Inany and all clalms agalnst the ndemnities by any employse of the
Subconfractor, or jower tler subcontractor, anyone directly or Indireclly employed by any of
them or anyone for whose acts any of them may be ilable, the indermnification obllgation under
this Paragraph shall not be limited In any way by any lmitation on the amount or type of
demages, compensation or benefits payable under any Workers' or Workmen Compensation
Acts, disabllity benefit acts or other employee benefit acts. Sald Indemnity Is intended fo apply
during the perlod of this Agreement and shall survive the expiration or termination of the

- Agresment untif such time as action on account of any matter covered by such indemnlly is
barred by the appficable Stafute of Limltations.

4. Waranty and Guarantee

141 Subcontractor agrees to promplly repalr, vebuild, replace or make good, without cost fo Contractor o
Ownor, any defects due to faulty workmanship andlor materials which may appear within the guarantee or
warranty period established in the Contract Documents, ¥ no such period s stipulated in the confract

. Documents, then Subcontractor’s guarantee shall-be for a parlod of one year from the dafe Certificate of
Qcoupanoy is oblained for the project, Subcontractor shall require similar guarantees from alf vendors and
{ower Hlor subconfractors,

15, Patents

151 Subcontractor agrees to pay all applicable patent royalties and license fees and to defend all suits or olalms
made for infringement of any patent rights Involved In the Subconfract work.

16, Co ith Re . s, Applle

164  All Work, labor, services and materials fo be fumished by Subcontractor shall stictly comply with all
applicable federal, state, and local laws, rules, regulations, stelutes, ordinances, bulkiing codes, and
diractives now in force or hereafter In effect as may be required by the Prime Confract. Suboontractor shall
safisfy and comply with the foregoing as a part of the Subcontract without any additional compensation.

16.2  Subcontractor agress that the pravenbon of accidents to workmen engaged in the work under the

" Subcontract Is solely Its responsibllity. If requested, Subcontactor shall submit a safety plan for review by

Contractor. Contraclor's review of any safety plan shall not be deemed to release Subcontractor, or In any

way diminish lts indemnity or other liablity as assumed under the Subconract, nor shall it constitute an
assumption of fiability by Contractor. (See Section 5.8 for additional requirsments)
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When so ordéred, Subcontractor shall stop any part of the Work that the Contractor or Owner deems unsafe

unfil corrective safefy measures, saflsfactory to Contractor and or Owner, have been faken. Should
Subcontractor neglect to adopt such corrective measures, Contraclor may do so and daduct the cost from
payments due or to bacome due fo Subcontractor. Upon request, Subcontractor shall tmely submit copies
of ali accldent or injury reports to Contractor.

Subcontractor agrees to cooperate with the Confractor in efforts ta prevent injurles to workmen employed by
either party in carrylng out operations covered by this agreement, and o adopt and place In efféct OSHA
requirements and such practical suggestions as may be offered by the Confractor andfor the Ownet to
promote safety and safe working conditions, Should the Subcontractor fall to fulfl lis obligations in relation
to safely matters on th job site, at the option of the Contractor, this Agreament, upen ten {10} days writfen
nofice to Subconiractor, may be cancelled, and the Subconfractor required to Immediately temove his
equipment and employees from the project. .

Damage fo Work

All loss or damage o Subcontractors’ work resulting from any cause whalsoever shall be borne and
sustainad by Subcontractor and shall be solely at its risk until final acceptance by Contractor, Owner, or
Owner's Representative. Subcontractor shall at its sole expense promptly repalr or replace damage to the
work of others, or to any part of the projact, resulting from Subconfractor's activities.

Inspection and Approvals

Contractor and Owner at all Umes shall have the right fo Inspect Subconiractor’s materials, workmanship
and equipment. Subcontractor shall provide facllifes necessary fo effect such Inspection, whether at the
place of manufactute, the project site, or any intermediate polnt. This polnt of inspection may be exerclsed
at any {me during performance of the Subcontract Work, ‘

Any Subgontract work or malerlal furnlshed that fails to meet the requirements or specificalions of the
Contract Documents, or the Suboonfract, shall be promptly removed and replaced by Subcontractor at its
own cost and expense. If, in the opinion of Contractor or-Owher, it would not be economical or expedient to
cotrect o remedy alf or any part of the rejected Subcontract work or matarials, then Confractor, at its option
may deduct fiom payments due or fo become dus fo Subcontractor effher; (a) such amount as in
Contraclor's sole judgment represents the difference between the fair value of the Subcontract work and
materizls tejected and.the value if same had been performed in full compllance with the Conffact
documents; or (b) such reductions In price that are provided for or determined for this purpose under the
Contract Documents, : B o .

The Subcontractor shall keep on site; up fo date “as-builts” and Da orts, and update/maintaln
them dally and requlre its subcontractors and suppliers to keep and maintain all books, papers, records,
files, accounts, reports, bid documents with backup data, and all ofher materials relating to the Contract
Documents and Project. .

All of the materlal set forth in paragraph 18.3 shall be made avallable fo the Owner and to Confractor for
audtting, Inspeotion and copying and shall be produced, upon request, at either the Owner's offices or such
ottier place as Confractor may specify. Sald request for information shell be lmited to Instances when
spacifically required to comply with at request for information by the Owrier, and should not be construed as
2 general right by Contractor to requast propristary or privileged nformation of Subconfractor,

o p———

. I”
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ltration - Contractor / Subcontracto

_ Contractar shall have the apflon fo, and Subconfractor shall be requlred fo resolve all clalms, disputes and

matters in question arising out of, or telating to the Subcontract, or breach thereof, except for cfalms which
have been waived by the making or acceplance of final payment, by submission to arbifration In lhe time
period and in accordance with the Confract Documents,

In accordance with Paragraph 17.1, Subconfractor hereby walve is vght fo ofherwise liigate any and all
such disputes, clalms and matters In question In any court or governmental fribunal In any jurlsdiction. If
Subcontractor submits any matter fo arbitration hereunder, at its sole option, Confracior may refuse fo
arbitrate any such disputes, claims, and matters In question. In that event, and in only that event,

" Subcontractor may lifigate the matters subject to its demand for arbitration, -
" All arbitration and other legal proceedings insfituted pursuant fo this Section shall be conducted in the same

County the wotl was performed, or at such other venue as Contractor and Subcontractor shall agree to In
writing.

The award rendared by the arbitrator(s) shell be final and judgment may be entered upon it in accordance
with epplicable law In any court having jurdsdiction.

’ Unless otherwise agreed in writihg, the Subcontractor shall cairy on the Subcontract work and maintaln the

scheditle of work pending atblfration or lilgation, and the COntractor shall continue fo make payments In
qecordance with the Subcontract,

To the extent not prohiblted by their contracts with others, the claims and dispules of Owner, Contractor,
Subconlractor and vther Subconiraciors Involving a common quastion of fact or law shall he heard by the
same arbltrator(s) in a single proceeding.

This Agresment o arbifrate shall not apply to any claim of confrition or indemnity asserted by one parly to
the Subcontract agalnat the otfier party and arising out of any action brought in a state or federal coutt, or in
arhitration by a person who Is under no obligation fo arbiirato the subject matter of such aoﬂon with either of
the parties hereto; or does not consent fo such arbitraflon,

* In any dispute arising over the application of paragraph 187, all questtons regarding the arbilraﬂon

requirements of fhis section shall be decided by the appropriate court and not by arbifralion.

Miscellansous

Conlraclor's waiver of any of the provislons of the Subcontract, or Conlractor's fallure fo exercise any
options or legal remedlas provided thevein, shall not be construed as a general walver of is right thefeafter
to require sich compliance or to exatcise such option or remedy.

The Subcontract, including afl Contract Documents as provided In Section One, comprises the entire
Agreement between the parties refating fo the Subcontract Work and no other agreements, representations,
terms, provisions or understandings concerning the Subconfract Work have besn made. All modifications or
amendments to the Subcontract must be In witing.

To the best knowledge and balisf of the paries, the Subcontract contains no provision that s contrary to
Federal or Stale law, wilng or regulation. Howaver, If any provision of this Subcontract shall conflict with

any such [aw, rullng of regulation, then such provislon shall continue In effect to the extent permissible. The -

ilegality of any provisions, or parts thereof, shall not affect the enforceabillty of any other provis!ons of this

-Subsontract.

The Subcontract shall be construed and Inferpreted according to the laws of fhe State of Nevada.

Subcontractor(() i Page 14 of 18
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205  In the event either party employs an atfomey to institute & lawstit or to demand arbitration for any cause
arising out of the Subcontract Work or the Subconiract, or any of the Contragt Documents, the prevalling
party shall be enlitled to all costs, attorney's fees and any other reasonable expenses Incurred thersin.

206  Alf sections and headings are descriptive onfy and are not controlling.

207  Contractor's righls and remedies under the Subcontract are not exclusive and Contractor shall have all other
remadies available at law or in equily to enforce the Subcontract. .

.Y &

Victor Fuchs, President /00 Pelan - Contract Manager
NAME/ TITLE : NAME /TITL

patep; _ APR 0 4 2012 pATED: 4/19 /12~

. = /
Gl .
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Subcontrastor Scope of Work
APCO Contract No, 183-6
T0is Agiastmant tihdas Ha. olu!lhwr vg,bum a! ml w fobit, o M&lomnfn n',péadtsmbmn
B A i e Pl e

mﬂi !N?“m Qi
_ %@ﬁ%ﬂw unﬁ&:@;’”ﬁwm«w%ﬁmm x:%”:gx’ "“"’:;%% m%%ﬁ .

muudm

mmmu; 5,0 rgtzr
m&[ g'w m alamm«kwmﬂgnlmn :!MM

iy g? iy

o b ¢

Mf bv

mo«womnepmﬁm, @gou W
0p8 of fod balsw, 04 em

g?mdyﬁ%%“ﬁ%&huwﬁ%muwhd i Aﬁ" %é%mﬁww o

The Scope of Work shall spacifically nclude but not ha limited o tha following lat of bid iteme:

U __Gif PR TOikL |
Inaccordance and with strlct conformance with

To furnish and Install complete Electrical Package
drawlings, specifications and Addenduins (183) at the tlma of Bid and througheut the duration of

the Profact Including but nof fimited to:
Gomplete Set of Plans (dated 4/2011), Specifications (dafed 10!2011) an_d Alfernates 26

COMPLETE ELEGTRICAL PACKAGE: $2,356 520, 00
Excluding Trcmhing & Pola Hasas)
ONDING @ (1%): $23.565.20

Tho Canfract fofal Is ($2,380,085.20) Two Millloh Three Hundrad Elgliw Thousand Efghty Five
Dollava and Twenfy Gonta,

'Ommulars!mm of tha clasiicatiena /: m?msaswdamdwﬁh our bid {s s followa: Your proposal s hevehiyemended lotollectthe
.letmmdeond!lngmﬂhksubaonl qudw ; rcioo fia ght fochiooss o W dtemeleloption llams

imlmexe
ofwork 2a shiownon yop | -rn';'u. mm i S ot of copaincelio

Victor Fuchs, Prosident . ﬁ(’m Pelan Gu h'act apager
NAME f TITLE

paren; APRO4 202 DATED: ‘/

% Helix Exhibif - Attached #+

Subcontraclo@ Page 16 of 18.
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SPECIAL CONDITIONS

In addifion to the conditions ouflined in the Subcontract Agreement, the following Special
Conditions.shall form a part of the Subcontract Agreement,

(a) The Subcontracfor shall be responsible for clean up of émp!oyees break & lunch trash on the j&b site.

(b)°  ‘The Contractor will provide an adequate temporary constiuction area for staging. Gonfractor shall not supply
subconfractor with forklift or seourity of materlals or power, telephone, waler or sewer at subcontractor's

projact traller,
{c)  The Confractor will provide reasonable aceess fo all working arees.

() The Subconirastor shall be rasponsible for the Dally rough cleaning of his work area and removing its dabrls
from {he Job site and all work shall be left I a clean condiflon following his activitles. The APCO project
managerfsuperintendent shall be the sole Judge to delermine fe cleaniiness,

(e Tha Contractor will provide one {1) set of full size conformed constiuclion documents for the Subcontractor's
use. Additiona! sets may be purchased by the Subcontractor from & source designated by the Confrastor.
Plan change drawings will be supplled in-the same quanlities.

] Subconiractor must submit an acourate “Dally Work Raport’ (see attached Appandix ‘¢*) prior fo 10:00 am.
. the following day for il man power and.work performed on the job site the previous day, Subcontraclor
monthly pay requasts will not be accepled for processing unless all “Dally Work Reports® for the pay petlod

have been submilted o the Contractor. Cerfified Payroll Reporis are due fo APCO Conslruction no later th

5 calendar days affer the end of the month, :

()  Subcontractor Is requied fo submit & Pay Request represening all work parformed on the job e on a
monthly basls. The Pay Request must be submitted no later than the 25t of the month for af work
" performed during that month, Subcontractor shell use a format similar fo AIA G702 & G703, NO

EXCEPTIONS.

{h) The Subcontractor Is reuulred fo attend waekly site progress meetings prepared fo discuss its progress or
lack thereof and fo participate In tho preparation of Monthly updates of the Projact schedule unill scops of

work Is complete.

(U] The Conlraclor cannot guarantee confinuily of progress of work; Subcontractor shell employ as many
mobllizations as required to complete the work as required by the project schedule, s

i) Subcontractor shall at ll tnes protect stored equipment, materials from: damege from wealher, sun and Is
responsible (o olaan all mud, snow, ele from lts materfals priot fo selling Into Us final position, Materlals shall
he stored off Ihe grotnd i In_contact with the around, and hot In {affic areas sub SR

vehicles ot ofher constuction activities.

(3] ARCQ Canstruction cannot guarantes price stabllity and therefore cannot grant any addiflonal monles to
subcontractor due to escalation of price between bid/guote times and when malerialsfabor/shipping I
aclually purchased andfor Incorporated info the project.

[0) The Subconlractor shall provide drinking waler for lis oun employees,

{m) All applicable taxes, frelght, shipping and {and cargo Insurance, elo. inclusive of unloading and handiing
related to tha Subcontractor's scops of work Is a part of the contract per the State of Nevada Revised

Statues.

()

©

Subcontractd@ Page 17 of 18
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NOTICE TO ALL SUBCONTRACTORS

We have been requested by the Internal Revenue Service o comply with Regulation 1.60444(d),
which requires that we issue a 1099 Form oh the compensation paid fo you by APCO Construction.

Please indicate whether you are a Corporation or not and furnish your Sociat Security Numbet if you are not
a Corporation or your Federal Tax ID Number, if you are a Cotporation. ]

Corporation: .Yes' or No[:]
Soclal Security No.;___ /7/

Frrype— . S it 458 8 ot 3 s ey s it v e Ao

Federal T
By: LY A Date: APR 0 4 201
Signature Victor Fuchs ~

President
Date Title
Subcontractorf ‘ (25‘-) ’ Page 18 of 18
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Helix Electric
© QONSTRUCTORS - TNMNERRS

: Bid Proposal
Qctober 26, 2011 . VIA FAX (702)734-0396

ARCO

Atin: Max Holimy

3492 N, 8" Street

North Las Vegas, NV 89032
(702) 734-0198

PROJECT: Craig Ranch Regional Park Phase Il

Helix Electric 1s providing a praposal for the eleciieal section for the Phase I park improvemens et Craly
Ranch Reglonal Park per drawings by Cardno WRG dated 8/23/11 and 10/8/11, Electrcal drawlngs by TUK
and MSA dated 10/6/11 were used lurapamﬂon of {his gmpoaal. NV Energy and Cenlury Link ullity
drawings wers recelved. Addenda 1 and 2 were recelved. Spacifications dated Aptil 2011 were racelved.
AltInformation contalned In the bid documents fs aubject to our proposal qualifications.

3

Dive-1 General raquirements as pertaina to thiy craft only .
0247118- strycture demelilion as perfains to this craft anly ,
024218« selzctive elacirical demolition
- 079004« Joint sealers as pertalng to this craft only
083100- gcoeas doors and panels as portains to ihls eraft only
1315800- water fegture construction g9 pertains to this craft only
226200 water faature machanice] system as pertains to this chaft only
260001~ baslc electrical requirements
260603~ equip wirlng conngcts
260819 low volfage electical power conductors and cables
260526« grounding and bonding
280520~ hangers aad suppoits
280833« racaways and boxes -
260853- Identification
260573- overcugrent protection device coordination atudy
262200- low voltage transformers :
262413 switchboards
262416~ panetbosrds
-2682716- eloolical cabinats und enclasuras
262726~ wiring devices
202013-fuses
262818 enclosed switches
2629816~ anclosed confactors
286200~ sports Highting
266600+ exterlor fighting
270633« condult and back boxes for comm. Systems -
271600 data/phone premise wiing system
328210 submersible lake racircutation pump electioal cannections
328219- pump Intelto systems eleolrical connections
328400- Inflgation: system electsicel conneclions
328420~ lnke racireulaling water faaturs and transfer elecirical connections
334713 lakefstroam waterfall elecldcal connections

9 ¢ 925 % 2 &3 &5 aa s s B RS S SIS E NS eSS EE G

(CONTINUERD)

3078 B, Sunset Rd.,, Sulte 9 » Las Vegay, NV 89120 « Telz (702) 7321188 Fax: (702) 732-4386
Novads Litento ¥00SIBL0 « 40073392 = 0073455 @ Avitona LIeonso AROC2S2LL ICIN = dabio Licenaa # 005986 « Montaun Licsusa 2412
Maw Mexics Liconse £I67103 o Sonttt Dakots Litensa # BC 2703 « Utali Licaie A731477L550T « Wyoming Llconso #C-24040
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Helix Electic
. Cralg Raneh Park
Ogloisar 26, 2011
Page 2
Base Bid: . . $ 1,830,000
Light Fixtures ADD § 1,678,000
Alternate 1: $4:000;006-
Alternate 2: § 100,000
Alternate 3: $ 300,000
Alternate 42 $ 600,000 :
Alternate 5: ‘ $ NiA ;

Alternate 62 ‘ § 160,000
*Alternates Include light fixtures

Proposel Qualificallons: X

1. Wling methods are iypiénl for s type of construgtion-and meet code raquirements, This noludes the
use of MC cable, aluminuim feeder conductors based on NEC sized condult-and eonduotors, dle cast
satgoiew fiflings, undersiab PVC condults, embedded PVC condults In above grade decks, PVEC.
through-slab transitions, ete.

2, For an%' fixtures (hat are not épecified, those fixtures are as selected hy Helix Eleatils and subject to
épproval,

3. d éfi;'"dime'gemy lights are provided as showi on the alectiical drawings. No,provision is made for
additional.

4, ifany-light fictures, equipment, and materials are furished by ofiiers they-shatl be provided o the
jf?:u conn:&le;e-wuh lamps, decesaatias, spectal mounting hardware, oto, Al ltewis shalf be shigped

ly agapmblod, .

5. Ahy prlos breakouts are provided fer accouniting purposes ohly. This proposal i based ori alf parts
performed under one eontlnuous schadule,

6. Wages afe baged ah grévalling rates.

7. This proposal Is baged on a 12 month sehedule.

8. This propodel Is based on work performed durdhg reguler buginess houre.

9. Thls proposal Is valld for 60 days. Bsyond thef {meframe our price may be subject fo cost escalafion,
Matarlals-ara priced based on copper at $3.40 Ah,

wolyslons:
1. Utility Company fees. .
2, Formed soncrete {bollards, pole bases, houseleeping pads, ote.).
$. Sacking of pole bages.
4. Crashodps.
8. Temporary powarand lfgliting.
6. Guiting, patchiing, and palnting of any Kind.
7. Hatling of trenching spolls. ' .
8. Import of water forbackiill operation. ’
8, Trenching requliing equiptaent larger than Case 680 backhos.
10. Trenching In callche, rock or blasting and any de-watering requirad.
11. Fiure-safoty and support wires.
12. Condult-and witing for HVAC controle.
13, Dumpsters for tragh.
4. Light fixiures not shown on the electrical drawings,
16, Paynient and petformance bonds.
16 Stte suveylng and staking.
7. Trench platas, traffic and pedestiian bardors,
18. Trénéhing
19. Gonerate Encasement

Thenk.you for the opportunity {o submit this proposal.  __
Stncorely.
HELIX ELECTRIC

Darren Vanderford
Vice President, Betimating
DViwr
3078 B, Sunset R, Suite 9 o Las Vegag; NV 80120 ¢ Tl (702)732-1188 Fax: (703) 732-4386
Nuvinlg Bivense ROBSIFLY « 40073492 4 #0074458 » ArTzong Llcente ¥ROC232191 3611 o Iduto Livenve 11005596 & Montonn Licewso #2412
New Maxleo License #367303 « South Dakota Liuenso #EC 2703 » Ulah Livonso (HIB14771-5501 ¢ Wyahming Vftdnse 5024040
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License Seaich Details . : Page 1 of 2

. Nevada State Contractors Board

2310CAIPORIE CIcln, SUIf, 200 HINTSON IRF 88074 (FO23480-1100 Fans(Xo2)d86-1i80 hunatiginfionas (FO2J88-1110
ammumvg&:. guile (00 Roito 1V 85521 (FIS)E88-1HAT Fass{raees-eTt Mwotigaf{omus{¥79)08s.115¢
v nsoh nWUS

License Search Details

Press "Previous Record" to view the previous record in the list

Press "Next Racord” to view the next record in the list.

Press "Search Results" to return to the search results list screen.

Press "New Search Criterfa" to revise your existing search criteria or enter new search criterla.
Press "New Search" to select a different search.

k':;g:::‘"‘““’ : * Current Date: 12/20/2011 04:30 PM (unatyyy)
Business Primary Name: HELYXX ELECYRIC OF NEVADA LLC DBA License Unlimitaed
. ' Monetary Limit:

Fictitious Buslnass Name: HELIX ELECTRIC

Buslness Addrass: 3078 E SUNSET RD STE 9

- LAS VEGAS, NV 89120

Phone Number: (702)732-1188

Status: Active

Status Date: 03/22/2010 (mm/dd/yyyy)

Origin Date: 05/16/2002 (mm/dd/yyyy)

Expiration Data: O5/31./2012 (ram/dd/yyyy)

Business Type: - Limited-Liability Company
‘Classification(s): C-2 « ELECTRICAL CONTRACTING

Principal Name Relation Description

FUCHS, VICTOR Manager Qualified Xndividual

JOHNSON, ROBERT DEAN Employee Qualifiad Individual

Bonds :

Bond Type: Surety Bond /
Bond Number: 10370349 )

Bond Agent: STEVENS, LISAD

Surety Company: TRAVELERS CASUALTY & SURETY CO OF AMERICA
Bond Amount: $50,000.00

Effective Date: 05/01/2002 (mm/dd/yyyy)

https:/ferww.nveontractorsboard. com/datamart/nvscbSearchDetails.do?anchor=e064222.0... 12/20/2011
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License Search Details ( { Page 2 of 2

Disciplinary Actions ( during last 5 years )

Data: 04/28/2008 (mm/ddfyyyy)

Discipline Type: Administrative Citation

Citatlon Number; 720

Number OFf Complaints: 4, complalnt Is assoclated with this action.

Violation(s): NRS 624.3011(1)(b) (:l)Dlsregard ov violation of building laws
Actlon(s): Fine Assessed

EInvestigative Costs Assessad

The Information contained on these pages are provided as a courtesy and may

niof reflect recant changes or updates, Nelther the completeness nor accuracy is
guatantaed, The Nevada State Contractors Board shall have no flablitty or
responsibfiity for loss and damages arising from the Information provided or
retrieved from these pages.

2011-12~20 4:30:14 PM

https://www.nvcontractorsbaard.com/datanwrt/nvschearchDetaﬂé.do?anchor=606422'2.0... 12/20/2011
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Helix Electric

CONSTRUCTORS ¢ ENGINEERS

HELIX ELECTRIC EXHIBIT
TO THE SUBCONTRACT
BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIC OF NEVADA, LLC DBA HELIX ELECTRIC
FOR CRAIG RANCH REGIONAL PARK — PHASE II
HE JOB #161113

The following terms will be added to or replace portions of the paragraphs in the Subcontract:

Subcontract
Agreement
Page 10f 18

Contract
Documents
Page20of 18

Contract Price
and Payments
Page 3 of 18

Contract Price
and Payments
Page 3.0f 18

Contract Price
and Payments
Page 4 of 18

Contract Price
and Payments
Page 4 of 18

Prosecution of

Page 6 of 18

Prosecution of
Work
Page 5 of 18

CONTRACT Amount: Delete: $4,628,026.00 and Replace with: $2,356,620.00

Section 1, Paragraph 1.3: Revise as follows: add the phrase “. . . except to the extenta
particular obligation of the Subcontractor is set forth in this Subcontract” to the end of the first
sentence; add the phrase “. . . with respect to the Work of this Subcontract’ to the end of the
second sentence; and delete the third sentence.

Section 4, Paragraph 4.2: Revise to read as follows: “in Consideration of the promises,
covenants and agreements of Subcontractor herein contained, and the full, faithful and prompt
performance of the work in accordance with the Contract Documents, Confractor agrees to pay,
and Subcontractor agrees to receive and accept as full compensation for doing all Work and
furnishing all materials and equipment contemplated and embraced in this Subcontract.”

Section 4, Paragraph 4.4: Delete (15), Replace with (10 Calendar Days).

Section 4, Paragraph 4.4: Add the following to the end of this section: “Per NRS Statutes.”

Section 4, Paragraph 4.6: Revise as follows: Third line delete “...regardless of the source of
said obligation.” And replace with “...under the provisions of this Subcontract.”

Section 6: Add the following: “In the event the schedule as set forth above is changed by
Contractor for whatever reason so that Subcontractor either Is precluded from performing the
work in accordance with said schedule and thereby suffers delay, or, is not allowed the number of
calendar days fo perform the wark under such modified schedule and must accelerate its
performance, then Subcontractor shall be entitied to receive from Contractor payment
representing the costs and damages sustained by Subcontractor for such delay or acceleration,
providing said costs and damages are first paid to Contractor.”

Section 8, Paragraph 6.1: Add the following new paragraph: “Contractor shall make available
to Subcontractor in a prompt fashion, all information in its possession that affects Subcontractor's
ability to meet its obligations under this Subcontract. Information that affects this Subcontract
shall include, but not be limited to, Information relating to such matters as delays, modifications to
the Contractor's agreement with the Owner or other subcontracts that affect the work of the

3078 E. Sunset Rd., Suite 9 - Las Vegas, NV 88120 - Tel: (702) 732-1188 Fax: (702) 732-4386

Nevada License #0053810 - #0073392 - #0073455 - Arizona License #ROC232191 K-11 - Idaho License #005988 - Montana License #2412
New Mexico License #367103 - North Dakola License #41660 - South Dakota License #EC2703 - Utah License #7314771-5501 $200 - Wyoming License # C-24040
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Hix Electric

CONSTRUCTORS ¢ ENGINEERS

Prosecution of
Work
Page 5 of 18

Prosecution of
Work

Page 6 of 18

Changes and
Claims
Page 6 of 18

Changes and
Clalms
Page 7 of 18

Changes and
Claims
Page 7 of 18

Default and
Termination
Page 7 of 18

HELIX ELECTRIC EXHIBIT
TO THE SUBCONTRACT
BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIC OF NEVADA, LLC DBA HELIX ELECTRIC
‘ FOR CRAIG RANCH REGIONAL PARK - PHASE II
HE JOB #161113

Suhcontractor, impending strikes or work stoppages by any trade and deterioration of the Owner's
ability to pay for the Work on the Project.”

8ection 6, Paragraph 6.4 Delete in its entirety and replace with following: “6.4
Subcontractor shall keep the premises and surrounding area free from accumulation of waste
materials or rubbish caused by operations performed under this Subcontract, and shall regularly
haul such waste materials and rubbish to trash receptacles provided by Contractor in convenient
locations on the Project's premises. Subcontractor shall not be held responsible for unclean
condifions caused by other contractors or subcontractors and shall not be subject to any charge
by Contractor for trash removal or ¢leanup determined on a pro rata or similar basis.”

Section 6, Paragraph 6.6: Revise as follows: add the words “negligent or wrongful acts ofthe .
. " after the words “delays caused by” in the third line of Paragraph 4.5; then add the
foliowing to the end of Paragraph 6.6: “Further, in the event Contraclor seeks to assess
liquidated or other delay damages against Subcontractor, such an award of liquidated damages
shall be assessed against Subcontractor only fo the extent caused by Subcontractor,
Subcontractor's smployees and agents, sub-subcontractors or their agents or employees or other
persons performing portions of the work under contract with Subcontractor, or any person or entity
for whose acts the Subcontractor may be liable, and in no case for delays or causes atising
outside the scope of this Subcontract. Contractor shall not assess liquidated damages against
Subcontractor unless and until the Contractor gives written notification of intent and basis of
determination of amounts and degree of responsibility Subcontractor and all other subcontractors.
Such written notification must be given within a reasonable period of time after the occurrence for
which the Contractor seeks to assess liquidated damages, not to exceed ten (10) days after the
alleged event causing the damage. .

Section 7, Paragraph 7.2: Revise as follows: First line defete “24 hours” and replace with ‘5
days”. add the words “Contractor’s written” after the word “of’ at the beginning of the second
Iine in Paragraph 7.2; and delete the text of Paragraph 7.2, starting with the words “less
reasonable overhegad . . " in the fifth line, through the end of the paragraph.

Section 7, Paragraph 7.4: Delete in its entirety.

Section 7, Add the following new paragraph: “Notwithstanding any other provision of this
Subcontract, the parties agree that at no time shall the value of additional labor and materials put
in place by Subcontractor at the written direction of Contractor exceed $15,000.00 without a fully
executed, agreed upon change order modifying the Subcontract Price.”

Section 10, Paragraph 10.4: Delete the second paragraph in its entirety.

3078 E. Sunset Rd., Suite 9 - Las Vegas, NV 89120 - Tel: (702) 732-1188 Fax: (702) 732-4386
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HELIX ELECTRIC EXHIBIT
TO THE SUBCONTRACT
BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIC OF NEVADA, LLC DBA HELIX ELECTRIC
FOR CRAIG RANCH REGIONAL PARK — PHASE Il
HE JOB #161113

Section 10, Add the following new paragraph: “Subcontracfor may terminate this Subcontract
or its obligations under the Contract Documents, for the same reasons and under the same
circumstances and procedures with respect to the Contractor as Contractor may temminate its
agreement with respect to the Owner, or for nonpayment of amounts due under this Subcontract
for 90 days or longer. In the event of such termination by the Subcontractor for any reason which
is not the fault of the Subcontractor, its subcontractors or their agents or employees or other
persons performing portions of the Work under contract with Subcontractor, Subcontractor shall
be entitlad to recover from Contractor payment for work executed and for proven loss with respect
to materials, equipment, tools, and construction equipment and machinery, including reasonable
overhead, profit and damages, providing Contractor first received payment from Owner.”

Bection 13, Subparagraph 13.2(a): Revise as follows: delete the phrase “whether or not it is
caused in part by an Indemnitee; provided, however, that the . . .” from the 11th line of
subparagraph 13.2(a), and replace it with the following phrase: “but only to the extent such
claims, etc. arise from the negligence or wrongful acts of Subcontractor,

and . . " delete the word “sole” after the words “due the . . .” in the last line of subparagraph
13.2(a), and add the words "or any third party” at the end of the last sentence in this
subparagraph.

Seaction 13, Add the following new paragraph: “Notwithstanding the foregoing, the '
indemnification obligations of the Subcontractor under this Subcontract shall not extend to the
liability of the Architect, the Architect's consultants, and agents and employees of any of them
arising out of (1) the preparation or approval of maps, drawings, opinions, reports, surveys,
Change Orders, authorization for extra work, designs or specifications, or (2) the giving of or
failure to give directions or instructions by the Architect, the Architect’s consultants, and agents
and employees of any of them, provided such giving or failure to give is a proximate cause of the
injury or damage.”

Section 17, Paragraph 17.1: Revise as follows: delete the first sentence of the paragraph (in
fines 1-3); delete the words “at all times and at its sole expense . . ." from the third line;
delete the words “all work, and . . .” from the fourth line; and add the following to the end of
Paragraph 17.1: “Notwithstanding anything contained in this Subcontract to the contrary, once
Subcontractor has received final payment for its Work in place, title to same shall pass to Owner
and Subcontractor shall no longer be responsible for ay damage or loss thereto so long as said
damage is not caused by Subcontractor or anyone for whom Subcontractor is contractually
responsible, and the Owner shali rely on the project's “all-risk” insurance policy to pay for any loss
or damage to Subcontractor's work,” .

Section 19, Delete Paragraph 19.1, 19.2, 19.4, 19.6, 19.7, and 19.8 and add the following new
paragraph 19.1: “The parties agree that active, good faith participation in mediation is a condition
precedent to the institution of any formal dispute resolution procedures. The parties shail mutually
agree on the person or alternative dispute resolution agency to conduct the mediation. The
initiating party shall then undertake to schedule the mediation. If the parties are unable to agree

3078 E. Sunset Rd., Suite 9 - Las Vegas, NV 89120 - Tel: (702) 732-1188 Fax: (702) 732-4386
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HELIX ELECTRIC EXHIBIT
TO THE SUBCONTRACT
BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIC OF NEVADA, LLC - DBA HELIX ELECTRIC
FOR CRAIG RANCH REGIONAL PARK —~ PHASE |l
HE JOB #161113

on the person or altemative dispute resolution agency to conduct the mediation, the initiating party
may contact the l.as Vegas, Nevada office of the American Arbitration Assoclation to schedule the
conference. The costs of the mediation and fees of the mediator, If any, shall be shared equally
by the parties. If a party fails or refuses to participate in the mediation, or if on

completion of such mediation the parties are unabie fo agree and settle the dispute, then the
dispute shali be réferred to resolution in accordance with the procedures set forth herein. Thus,
with the exception of procedures to preserve or enforce mechanic’s lien or bond rights, any party
that refuses or fails to participate in the mediation, or pay its proportional share of the cost of the
mediation, shall be deamed to have waived its right to recover its attomey's fees hereunder, even
if said party is later determined by the court or arbitrator to be a prevalling party.” Parties will be
bound by the Prime Contract.

Section 19, Paragraph 19.3: Delete the phrase “arbitration and other” from the first line and
add the following paragraph: “This Subcontract and any dispute

resolution proceeding brought to enforce or interpret its provisions, shall be govemed by the laws
of the place where the Project is located.”

Section 20, Paragraph 20.1: Revise as follows: Change the word “Contractor's” in the first line,
to the words “either party's” in both places where it appears.

Saction 20, Paragraph 20.7: Revise as following: add the words “and Subcontractor’s. .."
after the word “Contractor’s . . .” at the beginning of the paragraph, and add the words “and
Subcontractor . . . after the word “Contractor” at the end of the first line.

Subcontractor Scope of work, 2° and 3" Lines Delete the following: “...including work
reasonably anticipated...”

Subgontractor Scope of Work, 5 and 8™ Lines Delete the following: “...including any
unforeseen or unseen items, or as described therein...”

Subcontractor Scope of Work, 6" and 7" Lines Delete the following: “No additional Work
Authorization (AWA’s) or Change Orders's will be issued to Subcontractor unfess the General
Contractor or Owner revises the scope of work shown on the Contract Documents.” Unless
Contractor and Subcontractor agree as stated in Section 7 of this Exhibit.

Subcontractor Scope of Work, COMPLETE ELECTRICAL PACKAGE: Delete “4,605,000.00"
and Replace with “$2,356,520;00”

Subcontractor Sco;;o%f Work, BONDING: Delete “(.60%)" and Replace with “(1%)"

3078 E. Sunset Rd., Suite 9 - Las Vegas, NV 89120 - Tel: (702) 732-1188 Fax: (702) 732-4386
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TO THE SUBCONTRACT
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FOR CRAIG RANCH REGIONAL. PARK ~ PHASE Ii
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“Victor¥uchs : By:

President ‘ : Title:
APR 04 2012 Date:

3078 E. Sunset Rd., Suite 9 - Las Vegas, NV 89120 - Tel: (702) 732-1188 Fax: (702) 732-4386
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The following terms:will be addedito:or replace portions ofthe paragraphis:in the Subcoritract:
Subgoritract CONTRAGT Amount: Delete: $4,628,025:00 and Raplace with: $2,356,620.00

Sectian 4; Pagagiaph-4.4: Délete:(15), Replace With (10:Calshnddr Days):
Béchioia; Patagraph 4.4:Add the following to e end of this:sectioh: “Per NRS Batutes*

Seeuan A, Parag;aph 48z Revise as follows: Third lihe delete”; wreqatdless of the- source of
$aid oblipation.” ABd replace with "...undér thé:providlans: 6f this:&u biconttadt,

tapresenting the costs ad demages o
prw?d?ng said-costs.and: damages are first paid-to ©

S0THE. Snsst Rd., Suite 8 « Las Vegas, N 89120 - T (m@) TI2-1188 Faik §7“G§.§ 7824388
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Boction 10, Paragraph 10:4: ﬁeletze ttie:second paragraph inits.enfirety..
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Wiscellansous  Section:20 ngraph--z

Pago 180018 aferhe iy “Gonlacios

ExHibitA ‘Subrontractor Scops of work, 2"" and 3" Linies Delete the Tollowing: ™. . Ielding work
‘Page 16-0f 18 reasonably: anticipated...”

EXHIIEA ‘Subcontractor Scope of Work, 5™ and 6™ Lines Belete:fhig- fc;iaw; g* clidingeny
Page 168t 18 unfbreseen of unseen ffems, or as descrfbad ﬁt«ers
ExhibitA

Page 160118

ExbibitA Wx)rk, COMPLETE ELECTRICAL PA SKA
Page 1670f 18. 520,00

Exhibit A ‘ﬁﬁl@éﬁh&&iﬁSiiﬁbé‘b?fWﬁr&FBQNQMG‘iD?iléf
‘Page 16018

3E: Delete4,8085,600.00"

“C50%)" aiicl RUPIGR Wit ")

APCO 0031

JA119



;é'rgsiéhn(:

APR 0.4 2012

(702 732-4388

“ Mamanalisense deat
B0 B200 - Wioring Licanse # {-eg04p:

0-0p7Ea07 $6078488 < Aring Livenss #R

Nvade binqyss 1086 o1 Kt <{gghes
Dakotd Liseyse e 1880 ﬁmm et s BER2708. Utah Lickn

Waw Mexice Licanse #3670  Ni

APCO 0032

JA120



EXHIBIT C

JA121



'om: Brian Bohn

sent: » Tuesday, January 29, 2013 12:59 PM

To: Kurk Williams

Cc: Mark Yoakum; Kim Stevenson; Joe Pelan
Subject: RE: Craig Ranch Delay Notice (Helix)
Attachments: Letter 20130129 Helix Schedule Delay.pdf
Kurk,

Please see the attached letter in response to your notice.
Feel free to contact me with any questions.

Thank you,

Brian Botin
Project Manager
APCO Construction
C: (702).286-1798
O: (702) 538-8737
F: (702) 538-7406
- bbohn@apcoconstruction.com

From: Kurk Williams [mailto:kwilliams@helixelectric.com]
Sent: Monday, January 28, 2013 4:40 PM

To: Brian Bohn ’

Cc: Mark Yoakum

Subject: Craig Ranch Delay Notice

‘ Brian,
Please see attached schedule delay notice.
Please let me know if you have any questions.
Thanks,

Kurk Williams

Project Manager

Helix Electric

3078 E. Sunset Rd. Suite #9
Las Vegas, NV 89120

Main (702) 732~1188

Fax (702) 732-4386

Cell (702) 580-2251
kwilliams@helixelectric.com
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January 29, 2013

Kurk Williams

Helix Eleciric

3078 E. Sunset Road, Suite 9
Las Vegas, NV 89120

Re: Craig Ranch Regional Park Phase II
Schedule Delay / Extended Overhead

Dear Kurk,

This letter is in response to your letter dated January 28" regarding Helix Electric’s right to
pursue any and all additional costs incurred due to schedule delays on this project. Should Helix
Electric feel that additional costs are incurred, please submit to APCO Construction in a timely
manner a claim including all related documentation. APCO Construction will submit Helix
Electric’s claim to the City of North Las Vegas for their review.

Please feel free to contact me with any questions at (702) 286-1798.

Sincerely,

Brian Bohn
Project Managet

Ce: Joe Pelan
Mark Yoakum
Kim Stevenson

44 W. Commerce Street » North Las Vegas, Nevada 89030 » Phone: {702)734-0198 « Fax: (702)734-0396

£-Mall: apcoconstruction.com ¢ Nevada Contractot’s License: 0014563
APCO 0033
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" HELIX ELECTRIC
CHANGE ORDER REQUEST
#68
($102,400.00)
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APCO Construction CHANGE ORDER REQUEST
No. 00068
44'W. Mayflower Phones 702-734-0198:
North Las Vegas, NEVADA. 89030 " Fax: 702-734-0396
TITLE: HELIX ELECTRIC - EXTENDED OVERHEAD DATE: 8/28/2013
'PR'OJ_ECT: Craig Ranch Regional Park - Phase 2 JOB: 0193
TO: Attn: Joemel Llamado CONTRACT NO: 1
City of North Las ' Vegas
Plione:702-633-1230
RE: To: From: Numbex:
Item  Description Stock# Quantity Units Unit Price.  Tax Rate Tax Amount Net Amount:
00001  HELIXBLECTRIC- 32.000 WEEKS §320000  0.00% $0.00  $102,400.00
EXTENDED OVERHEAD,
Unit Cost; $102,400.00
Unit Tax: $0.00
Total: $102,400,00
APPROVAL: [~
By: By:
Joemel Llamado / Jbe Pelan
Date: Date: /5 /(3
Expedifion @ . / /
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Helix Electric

e et At O RIS e et
CONBTROSTORS - VUNOINZR RS

MISCELLANEOUS INVOICE # 161113M-001

APCO Construction
44 W Mayflower " INVOICE DATE: August 27, 2013
North Las Veegas, NV 85030 THRUDATE:
ATTN: Joe Pelan SUBCONTRACT:
PROJECT NAME: Cra:g Ranch Regions] Park
DESCRIPTION:  Extended Overhead I
Extendeéd Overhead - $640/day - $3,200/week for 32 weeks $ 102,400.00
Total Amount Due $ 102,400.00 i

Dut; and Payabile within ten (10) days of veceipt of invoice,

Pursuant to B&P code seetion 7108,5 a penalty o£ 2% per month of the amount owed, plus attomey's fees i€ required for coMlection, shall be
assossed to this invoice for payments notrecoived within 10 days of receipt of progress paymonts feom ownes,

3078 E. Sunset Road, Suite 9, Las Vegas, NV 89120 Tel: (702) 732-1188 Fax (702) 732~4386
Nevada Conm:cto:’s License No. 0053810 o

L weat
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Lisa Lynn

From: Lisa Lynn

Sent: Monday, September 09, 2013 2:58 PM

To: Joemel Llamado (llamadoj@cityofnorthlasvegas.com)
Cc: Joe Pelan; Noah Holm

Subject: CRAIG RANCH COR's - 68, 69, 70 & 71

Attachments: COR #68.pdf; COR #69.pdf; COR #70.pdf; COR #71.pdf
Joemel:

Please see attached COR’s 68, 69, 70 & 71 for your review and approval.
Thank You,

Lisow Lyrwy

CONSTRUCTION
44 W. Mayflower Ave.
North Las Vegas, NV 89030
(P) (702)734-0198
(F) (702)734-0396

APCO 0037
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GENERAL CONDITIONS -

CRAIG RANCH REGIONAL PARK ~ PHASE I
BID NO. 1398

The Construction Manager shall promptly investigate the conditions, and if it finds that the conditions
do materially differ, or do involve hazardous waste, and cause an increase or decrease in the
Contracior's cost of, or the time required for performance of any part of the Work, the City shall
cause to be issued a change order under the procedures provided herein.

In the event that a dispute arises between the City and the Contractor whether the conditions
materially differ, or involve hazardous waste, or cause a decrease or increase in the Contractor's
cost of, or time required for, performance of any part of the Work, the Contractor shall not be
excused from any scheduled completion date provided for by the Contract, but shall proceed with all
Work to be performed under the Contract. The Contractor shall retain any and all rights provided
either by Contract or by law which pertain to the resolution of disputes and protests between the
parties. ‘

No claim of the Contractor under this clause shall be allowed unless the Contractor has given the
notice required.

GC 6.3 RESOLUTION OF DISPUTES
6.3.1 Contract Interpretation by the Construction Manager

The Construction Manager will decide all questions which may atise as to the quality
and acceptability of materials furnished and work performed and as to rate of
progress of the work; and all questions which may arise as to the interpretation of the
plans and specifications.

632 Claims
A.  Notice

If the Contractor disagrees with the Construction Manager's decision, or in any case
where the Contractor deems additional compensation or a fime extension to the
Contract period is due the Contractor for work or materials not covered in the
Contract or which the Construction Manager has not recoghized as exira work; the
Contractor shall notify the Construction Manager, in writing, of its intention to make
claim. Claims pertaining to decisions based on Contract interpretation or such other
determinations by the Construction Manager shall be filed in writing to the
Construction Manager within five (5) days of receipt of such decision. All other claims
notices for extra work shall be filed in writing to the Construction Manager prior to the
commencement of such work. Written notice shall use the words "Notice of Potential

. Claim". Such Notice of Potential Claim shall state the circumstances and all reasons
for the claim, but need not state the amount. '

It is agreed that unless nofice is properly given, the Contractor shall not recover

costs incurred by it as a result of the alleged extra work, changed work or other’

situation which, had proper notice been given, would have given rise to a right for
additional compensation. The Contractor should understand that timely Notice of
Potential Claim is of great importance to the Construction Manager and Cify, andis
not merely a formality. Such notice allows the City to consider preventative action, fo
monitor the Contractor's increased costs resulting from the situation, to marshal
facts, and to plan its affairs. Such notice by the Contractor, and the fact that the
Construction Manager has kept account of the costas aforesaid, shall notin any way
be construed as proving the validity of the claim.

GC-44
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GENERAL CONDITIONS
CRAIG RANCH REGIONAL PARK —~ PHASE Il
BID NO. 1398

B. Records of Disputed Work

In proceeding with a disputed portion of the Work, the Contractor shall keep accurate
and complete records of its costs and shall make available to the Construction
Manager a daily summary of the hours and classifications of equipment and labor
utilized on the disputed work, as well as a summary of any materials or any
specialized services which are used which shall be signed by the Construction
Manager and Contractor daily. Such information shall be submitted to the
Construction Manager on a weekly or daily basis as determined by the Construction
Manager, receipt of which shall not be construed as an authorization for or
acceptance of the disputed work. .

C. Submission of Claim Costs

Within 30 days after the last cost of work for which the Contractor contends it is due
additional compensation is incurred, but if costs are incurred over a span of more
than 30 days, then within 15 days after the thirtieth day and every month thereafter,
the Contractor shall submit to the Construction Manager, as best the Contractor is
able, its costs incurred for the claimed matter. Claims shall be made in itemized
detail. Should the Construction Manager be dissatisfied with. format or detail of
presentation, and upon request for more or different information, the Contractor will
promptly comply to the satisfaction of the Construction Manager. If the additional
costs are in any respect not knowable with certainty, they shall be estimated as best
can be done. In case the claim is found to be just, it shall be allowed and paid for as
provided in Paragraph GC 6.4, MODIFICATION PROCEDURES.

D. laim Meeti

The Construction Manager may call special meetings to discuss outstanding claims.
The Contractor shall cooperate and attend prepared to discuss its claims, making
available the personnel necessary for resolution, and all documents which may
reasonably be requested by the Construction Manager.

MODIFICATION PROCEDURES

6.4.1 Changes in Contract Price

Whenever corrections, alterations, or modifications of the Work under this Contract are
ordered by the Construction Manager, approved by the City, and increase the amount of
work to be done, such added work shall be known as exira work. When such corrections,
alterations, or modifications decrease the amount of work to be done, such subtracted work
shall be known as work omitted.

The difference in cost of the work affected by such change will be added to or deducted from

_the amount of said Contract Amount, as the case may be, by a fair and reasonable
valuation, which shall be determined in one or more of the following ways as directed by the
Construction Manager:

a.

By unit prices accepted by the City and stated in the Contract Documents or
Schedule of Values;

By unit prices subsequently fixed by agreement between the parties;

B&/ an acceptable lump sum proposal from the Contractor; or

GC-45
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City of North Las Vegas CHANGE MANAGEMENT
Engineering Services Division NO: 00068
2250 N Las Vegas Boulevard, Ste 610 Phone: 633-1230
North Las Vegas, NV 89030 Fax: 642-0390
PROJECT: Craig Ranch Regional Park Phase 2 JORB: 1398
TITLE: Helix Bleotric - Extended Overhead CHANGE ISSUE:
REASON CODE: SCOPE: Out of Scope
ACTIVITY ID: STATUS: REJ
Current Status:
Estimated Quoted Negotiated Final
Budgeted: $0.00 $0.0 $0.00 $0.00
Committed:
Budget Contract Summary:
Original Contract Sum: $28,5 12,054.00
Approved Changes: $0.00
Revised Contract Sum: $28;512,054.00
Current Change Value: $0.00
Contract Sum if Approved at this Value: $28,512,054.00
Budget:
ContractiPO Type :CON No: 1 To: APCO BE  From: CNLV JDL
' Estimated Quoted Negotiated Final
Time Change: 0 0 o 0
Values: $0.00 $0.00 $0.00 $0.00
Commitments:
Remarks:

This COr is REJECTED. This City of North Las Vegas does not have a contract with Helix Eleotric.

Expedition®
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APCO Construction CHANGE ORDER REQUEST
No. 00068

44 W, Mayflower Phone: 702-734-0198
North Las Vegas, NEVADA 89030 Fax: 702-734-0396

TITLE: HELIX ELECTRIC - EXTENDED OVERHEAD DATE: 8/28/2013
PROJECT: Craig Ranch Regional Park - Phase 2 JOB: 0193

TO: Attn: Joemel Llamado CONTRACT NO: ]
City of North Las Vegas
Phonc; 702-633-1230

RE: To: PFrom: Number:
" Item  Deseription Stockd Quantity Units Unit Price  Tax Rate Tax Amount Net Amount
00005  HELIX BLECTRIC - 32,000 WEBKS $320000  0.00% 2000 $102.400.00
BXTENDED OVERHEAD
Unit Cost: $102,400.00
Unit Tax: $0.00
Total: $102,400.00

-
e

APPROVAL:
By: . By:
Joemel Llamado Jbe Pelan
Date: Date: 1.3
Expudition &
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Helix Electric

onnuruﬁcc‘o“a - BWNSITNRORE

APCO Conslruction
44 W Mayflower INVOICE DATE: August 27, 2013
North Las Vegay, NV 89030 THRU DATE:
ATIN:  JosPelan SUBCONTRACT:
. Craig Ravch Roglonel Park
PROJECT NAME;: Phese I
DESCRIPTION:  ¥axtondod Overhoad
Extended Overkead » $640/day - $3,200/week for 32 wecks $ 102,400.00
Total Amount Due 3 102,400.00

Dus and Payablewithin ten {10) days of recsipt of fnvoice,

MISCELLANEOUS INVOICE # 161113M-001

Pursixant to BEP code sootion 7108,5 a penslty af.2% pet month of the amount owed, plus attomey’s fees if required for eotvction, shall bs
assessed to this invoice for payments not roceived within 10 daysof recolpt of progyess payments from owrer,

3078 E. Sunset Road, Suite 9, Las Vegas, NV 89120 Tel: (702) 732-1188 Fax: (702) 732-4386
Nevada Contractor's License No. 0053810 - -
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CONSTRUCTION

October 3, 2013

VIA FACSIMILE ONLY: (702)732-4386

Mr. Bob Johnson

Helix Electric

3078 E. Sunset Road, Ste. 9
Las Vegas; NV 89120

RE: Craig Ranch Project
Helix Electric — Extended Overhead

Dear Mr. Johnson:

Attached is your invoice of August27, 2013 in the amount of $102,400. Atthistime APCO -
has not received any back-up documentation to undo the previous formal rejection made by the
City of North Las Vegas.

If you want APCO to re-submit your tequest, please provide the appiopriate back-up for
review. .

J

'

Joe Pelan
Contract Manager
APCO CONSTRUCTION

44 W. Mayfiower Ave. ¢ North Las Vegas, Nevada 89030 ¢ Phone: (702)734-0198 o Fax: (702)734-0396
E-Mail: apcoconstruction.com @ Nevada Contractor’s License: 0014563 » A/B ¢ Unlimited

APCO 0043
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P 1
%« % % Communication Result Report { Oct. 8 2013 10:30AM) x x x

;; APCO Construction

Date/Time: Oct. 8. 2013 10:29AM

File . ; Page
No. Mode Destination Pe(s) Result Not Sent

2030 Memory TX 1324386 P4 0k

Reason Tor error .

. 1) Hang up or line fail E. 2; Busy . .
E. 3) No answer A L E. 4) No facsimile connection
E. 5) Exceeded max. E-mail size

APCO
CONSTRUCTION
Orloher3,2013

VIA FACSIMIER ONLY: (7027324386

M. ol Jolmson

Hethe Plocteio

3078 B. Suavet Road, Ste. &
Las Vegas, NV 89120

Qe Rench Erofect
Helly Blectvic ~Beiended Overhead
Dear k. Johneon: ’

August 27, 2013 1n thopmount o€ $102,400, ARCO
huss m&wwivadmbnck\\pdmmwmdnﬁmpmb\mfmd refoctionmade by the
City of Nosth Las Voges, .

18 you want ABCO to re-sibmft yone vequest, pleass provide Taakeup for

APCOCONSTRUCTION

SOV, VayliowerAve, = North Las Vogas, Nevada 09030 « Fhone: (102)7340198 + faxs {702)734-0395
EMsil: acoconstruciion.com » Hovads Contractor's Lcsnsa: 014553 « Af8 « Unilwited

APCO 0044
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HELIX ELECTRIC
CHANGE ORDER REQUEST
#68.1
($111,847.00)

APCO 0045
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APCO Construction

44 W. Mayflower

S . Phone: 702-734-0198
North Las Vegas, NEVADA 89030

Fax: 702-734-0396

CHANGE ORDER REQUEST
No. 00068.1

TITLE: HELIX ELECTRIC - EXTENDED OVERHEAD
PROJECT: Craig Ranch Regional Park - Pliage 2
TO: Attn: Joemel Llamado

DATE: 11/5/2013
JOB: 0193
CONTRACT NO: 1

City of North Las Vegas
Phoite: 702-633-1230
RE: To: : From: Nuinbert
Ttem:  Deseription. ‘Stock# Quantity: Units Unit Price  TaxRate Tax Amount Net Amount:
00091  HELIX EEEGIRIC- 1.000 $111,847.00.  0100% $000  §111,847:00
BXTENDED OVERHEAD: , : ‘
(1133 - §/3013)
Unit. Cost: $111,847.00
“Unit Tax: $0.00.
Total: - $1ii,847.00
APPROVAIL:
By: By: ) . et
Joemel Llamado 7@ P7an
Date: Date: Jete [ 3
Expedition @ / /

APCO 0046
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x Eleotiic

wri bt &
CONSTRUCTORS v BNGI NBURS

Outokigrat, 2013

VAA ENISIE BNLY: pelen@apcosonstrictioh ot

doePelag
Apco Construction’
Nt Las Vedas; Nevada 89030

Regairding: Rejectedinvoice 161130001
Lralg Rangh Park Phzse I

Deariil: Pelan:

Aliachied blease find the:requested: back-np docamentsifion requested to-support.
our inveice 1617130001 Please hotd fhak after addifiopal review of our
extended overbiesd for fhe dates of Jantisny. 13, 2013 -+ Atbust 30, 2013, we
found that, our caloufated extendad overtiad was, sctually $1FL847 and. nok
$102:408 thatwe éﬁ&mlly requested. Wewill besubmiiiings revised invoice:in
1he Anourt of §11:847.

Irscifion: will visiiFbe sptniini & $epatsitefavols forextended overhead for
the defes:of Septemibier 2, 2013 —Octobet 25, 2013,

Please do not hesitgte to calfme: i you haveanyquestions.
Sitcerely,

ik Willfarns
Project Manager

078 B SUASERAISHNE o Ly Vagas, NV BI120i0 L6603 152088 Foxn @lo) AT
. NersdadioensoF005Is10E 0735050 50075455
iz Fiesnse SROG2BHOT R FoNrh Liconst HIRUATIA-S50L.
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Helix Electric
CONBTROGTORS = BNG N T HER ’
MISCELLANEQUS INVOICE # 161113M-001R1

APCO Construction .
44 W Mayflower INVOICE DATE: August 27, 2013
Noxth Las Vegas, NV 89030 THRU DATE:
ATTN: Joe Pelan SUBCONTRACT:
. Craig Ranch Regional Park
PROJECT NAME: Phase
DESCRYPTION:  Extended Overhead
Extended Overhead ~ See Attached $ 111,847.00
Total Amount Due . $ 141,847.00

Due and Payable within ten (10} duys of receipt of invoice,

Pursuant to BEP code section 7308.5 a penalty of 2% permonth of the smount owed, plus attorey’s fess if required for collection, shall be
1o this invoi f notreceived within 10 days of eceipt of progross payments from owner,

3078 E. Sunset Road, Suite 9,.Las Vegas, NV 89120~ Tel: (702) 732-1188 Fax: (702) 732-4386
Nevada Contractor's License No. 0053810

APCO 0048
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City of North Las Vegas CHANGE MANAGEMENT
Engineering Services Division NO: 00068.1
2250 N Las Vegas Boulevard, Ste 610 Phone: 633-1230
North Las Vegas, NV 89030 Fax: 642-0390
PROJECT: Craig Ranch Regional Park Phase 2 JOB: 1398
TITLE: Helix Electric Bxt. Overhead 2 CHANGE ISSUE:
REASON CODE: SCOPE: Out of Scope
ACTIVITY ID: STATUS: REJ
Current Status:
Estimated Quoted Negotiated Final
Budgeted: $0.00| $0.00 $0.00 $0.00
Committed: J ]
Budget Contract Summary:
Original Confract Sum: $28,512,054.00
Approved Changes: $0.00
Revised Contract Sum: $28,512,054.00
Current Charige Value:. $0.00
Contract Sum if Approved at this Value: $28,512,054.00
Budget: i
Contract\PO Type :CON No: 1 To: APCO BE From: CNLV DL
Estimated Quoted Negotiated Final
Time Change: 0 0 0 0
Values: $0.00 $0.00 $0.00 $0.00
Commitments: ‘
- Remarks:

This is the 2nd COR for Helix Electric's extended. overhead submiittal. The 1st one was submitted on Sept. 9, 2013

and Rejected on Sept. 16,2013, This submittal dated Nov. 5, 2013 isiR

Expedition ®
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APCO Construction

CHANGE ORDER REQUEST
) ) No. 00068.1
44 W. Mayflower Phone: 702-734-0198
North Las Vegas, NEVADA 89030 Fax: 702-734-0396
TITLE: HELIX ELECTRIC - EXTENDED OVERHEAD DATE: 11/5/2013
PROJEGCT: Craig Ranch Régional Park - Phase 2 JOB: 0193
TO: Atin: Joemel Llamado CONTRACT NO: 1
City of North Las Vegas
Phone: 702-633-1230
RE: To: From: Number:
Ttem  Description Stock# Quantify Units Unié Price  Tax Rate Tax Amount Net Amount
0000%  HELEX ELECTRIC- 1600 $111,847.00. 0.00% $0.00  $111,847.00
EXTENDEO OVERHEAD
(11313 - 830113y
) Unit Cost: $111,847.00
Unit Tax: $0.00
Totals $111,847.00.

APPROVAL:
By:
Joemel Llamado
Date:
Expedition [

)

By: L

3

Joe Pejan
Date: Lo fte 1 3

APCO 0051
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elix Flectric|

CORSTRUCTORS v BRGL NBERE]

Qclobiar 31, 2018

I ENIAIL BHLY: jpolan@aproesnstricion.cor
JoePelan

44 We mayllowarAve,
Noith Las Vedas; Nevada 89030

Hegarding: Rejectedinvoice 161E43M00Y;
Craig Ranigh Pabk Bhass I

Bearfie: Pelan:
Attaghed please %196 gg\fw back-up documentaiion requested to-support.

our Inveice 1611130001, Pleage ot fial sfer addiional review 'of our
extentied overbead for i dates: of Jantizny. 18, 2018 - Sugust 30, 2013, we

found thet our calculted extendsd’-ovehead was. sctually $171847 and not

5102400, thatwe originaily: redoested. Wl be: subimifiifngs revised fiveide:in
e Aniourt of $111:847.

Ineaddifion wilt weilisbe. sibwitting & $epatatefnvolce forextended overhead for
the dates.of Sepleniberd, 2013 —Octobar 25, 20113

Please: do st hesitste Yo caltwie if you heveanyquesiivns.
Slicerely;,

ok Williams:
Broject Wanager

0715 SR Sl G e W, N B2 Gl {0 5210058 W GROR) DY
NevadadToonse 00538 10EH007380 020073455
SreonsTifconse AROEIET KAk o Wil Liconst HIHATTI-S50L.
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Helix Flectric

e st se S —————— .
CONRTRUSTORS - WG I 02 R

APCO Constraction

44 W Mayflower

North Las Vegas, NV 89030
ATTN:  JYoePelan

DESCRIPTION:  Extended Qverhead

Extended Overhead « See Attached

Total Amount Due

Dugand Payable within ten (10) days of raceipt of invoice,

MISCELLANEOUS INVOICE # 161113M-001R1

INVOICE DATE: August 27,2013
THRU DATE:
SUBCONTRACT:

, Craig Ranch Regional Park
PROJECT N, : phase 10

$ 111,847.00

$ _111,847.00

Yursuant to B&P code section 71085 a penalty of| 2% per month of the amount owed, plus attorney's fees if required for volfection, shall bo
d 1o this invoioe for p ived within 10 days of veceipt of progress payments from ownsr.

3078 E. Sunset Road, Suite 9,Las Vegas, NV 89120~ Tal: (702) 732-1188 Fax: (702) 732-4386
Nevada Contractor's License No, 0053810

.

e v

e e
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HELIX ELECTRIC
CHANGE ORDER REQUEST
#93
($26,304.00)

APCO 0055
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APCO Construction CHANGE ORDER REQUEST
No. 00093
44 W. Mayflower Phone: 702-734-0198
North Las Vegas, NEVADA. 89030 © Fax: 702-734-0396
TITLE: HELIX ELECTRIC-EXT.GC'S Sept.-Oct DATE:11/18/2013
PROJECT: Craig Ranch Regional Park - Phase 2 JOB: 0193
TO: Atin: Joemel Llamado CONTRACT NO: 1
City of North Las Vegas
Phone; 702-633-1230
RE: To: From: Number:
It . . Description . Stock#- Quantity Unfts- - UnitPrice TixRate Tax Awiount Net Amount
00001  HELEX BLECTRIC - 1.000 $2630400  0.00% 5000  $26,304.00
EXTENDED OVERHEAD .
(91112013 - 10725/13)
Unit Cost: $26,304.00
Unit Tax: $0.00
Total: $26,304.00
APPROVAL:
By: : By: Ve trs
Joemel Llamado / / J oe/’elan
Date: Date: 7 /(P13
Expedition ® / I
APCO 0056
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Helix Electric

CONSTRUGTORS + BNGINBRERS

APCO Construction

44 W Mayflower

North Las Vegas, NV 89030
ATTN:  JoePelan

DESCRIPTION:  Extended Overhead

Extended Qverhead - See Attached

Total Amount Due

MISCELLANEOUS INVOICE # 161113M-002

INVOICE DATE: November 13, 2013
THRU DATE:
SUBCONTRACT:

. Craig Ranch Regionat Park
PROJECT NAME: 5y, 71

$ 26,304.00
$ 2630400

Dua and Payable within ten (10) days of recelpt of fnvoice,

Pursuant to B&P code section 7108.5 a ponally of 2% per raonth of the amount owed, plus attomey's fees if required for collection, shall be
ussessed to thig invoice for payments not recelved within 10 days of receipt of progress payments from owner,

3078 E. Sunset Road, Suite 9, Las Vegas, NV 89120 Tel: (702) 732-1188 Fax: (702) 732-4386
Nevada Contractor's License No, 0053810
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i Septerber October
Project Manager S 5200.00{S5 6560.00
Project Engineer $ 512.32{$ 640.15
Superintendent $ 560000{% 7,000.00
Site Truck/s $  165.00
Project Fuel $ 29344
Site Trailer
Wire Trailer/s
Cffice Supplies
Storage Connex/es
Forkdift/s )
Small Tools $ 1747718 21852
Consumables . .
Total $ 119453315 14,358.67|% - 18 - S . -
Grand total for extended overhead for months September 2013 - October 2013 $ 26,304.00

Project Manager Based on 4 Hours a Day @ $65/Hr.
Superintendent @ 4 Hours a Day $70/Hr.

APCO 0058
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City of North Las Vegas CHANGE MANAGEMENT

Engineering Services Division NO: 00093
2250 N Las Vegas Boulevard, Ste 610 Phone: 633-1230

North Las Vegas, NV 89030 Fax: 642-0390

PROJECT: Craig Ranch Regional Park Phase 2 JOB: 1398
TITLE: Helix Electric Extended GC's CHANGE ISSUE:

REASON CODE: SCOPE: Out of Scope.
ACTIVITYID: . STATUS: REJ

Budgeted: $0.00 $0.00| $0.00 $0.00
Committed: i

Orlgmal Contract Sum~ $28 5 12 054, 00

Approved Changes: $0.00
Revised Contract Sum: $28,512,054.00
Cuxyent Change Value: $0.00

Contract Sum if Approved at this Value: $28,512,054.00

ContractlPO Type:CON  No: 1 To: APCO BE FromCNLV ~ IDL
Estimated Quoted Negotiated Final '
Time Change: 0 0 0 0

Values: $0.00 $0.00 $0.00 $0.00

Bupedition ®
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APCO Construction CHANGE ORDER REQUEST

: No. 00093
44 W. Mayflower Phone: 702-734-0198
North Las Vegas, NEVADA. 89030 Fax: 702-734-0396
TITLE: HELIX ELECTRIC-EXT.GC'S Sept.-Oct DATE: 11/18/2013
PROJECT: Craig Ranch Regional Park - Phase 2 JOB: 0193
TO: “Attn: Joemel Llamado CONTRACT NO: 1
City of North Las Vegas ' o
Phone: 702-633-1230
RE: To: From: © Number:
Xtem  Description Stocks# Quantity Units Unit Price  Tax Rate Tax Amount Net Amount
00001  HELEX ELRCTRIC - 1.000 $2630400  0.00% $0.00  $26,304.00
EXTENDED OVERHEAD :
(9/1/2013 - 10/25/13)
Unit Cost: $26,304.00
Unit Tax: $0.00
* Total: $26,304.00

APPROVAL: - W
By: i ' ' By: el

Joemel Llamado / ' Jo7{>elan
Date: . ' Date: 47 /tP] 13
!

Expedition ®
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CONSTRUYCTORS  + ENGINEBERS

APCO Consfruction

44 W Mayflower

North Las Vegas, NV 89030
ATTN: Joe Pelan

DESCRIPTION: ' Extended Overhead

Extended Overhead - See Attached

Total Amount Due

MISCELLANEOUS INVOICE # 161113M-002

INVOICE DATE: November 13, 2013
THRU DATE: :
SUBCONTRACT:

PROJECT NAME; Sroi8 Ranch Reglonal Park

Phase I

$ 26,304.00

3 26,304.00

Due and Payable within ten (10) days of receipt of invoice,

Pucsuant to B&P code section 7108.5 a penalty of 2% per month of the amount owe, plus attomey’s foes if required for collection, shali be
‘assessed to this invoice for payments not received within 10 days of receipt of progress payments from owner,

3078 E. Sunset Road, Suite 9, Las Vegas, NV 89120 Tel: (702) 732-1188 Fax: (702) 732-4386
Nevada Contractor's License No, 0053810

APCO 0061
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Grand total for extended overhead for months September 2013 - October 2013
Project Manager Based oh 4 Hours a Day @ $65/Hr.

Superintendent @ 4 Hours a Day $70/Hr.

) September October- .
Project Manager $ 5200.00}{$ 6,500.00 .
Project Engineer $ 51232 |$  640.15

Superintendent S 5,600.00}S$ 7,000.00

Site Truck/s $  165.00

Project Fuel $ 29344

Site Trailer

Wire Trailer/s

Office Supplies

Storage Connex/es

Forklift/s

Small Tools $ 1747718 21852

Consumables -

Total $ 11,94533 | $ 14,358.67 | $ 1s $ -

$ 26,304.00

APCO 0062
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Hix Electric

CONSTRUCTORS ] ENQINEHERSE

June 19, 2013

Brian Bohn

Apco Construction

3432 N. 5" Street

North Las Vegas, Nevada 88032

Regarding: Extended ovaerhead Cost
Craig Ranch Park Phase JI

Dear Brian:

This lefter is a follow up to our Notice letter of Schedule delay/Extended

overhead dated January 28, 2013. Based on the original scheduled final
completion date of January 9, 2013 for the above referenced project Helix
Electric is incurring dally cost of extended overhead. Below is our dally cost
associated to this extended overhead,

Project Manager 260
Supsrinfendent 280
Sl Trailer 25
Conhex 5
Forkiift §35
Truch 345

Please be advised that Helix will be pursing paymant for the cost as the project
continues fo run beyond the original bid documentis schedule and the contract
schedule.

Please do ndt hesitate to call me if you have any questions,

Sincerely, ——

L\] M
Kurk meamﬁ
Project Manager

3078 E’ Sunset R, Suite 2 « Las Vegas, NV 89120 « Tek: (702) 732-1188 frax: (702) 7377494
Nevadu License H0053830 » #0073392 o 0073453
Arkzona License HROC232191 K11 » Utah»Lic_m‘se #‘7;14?7l—$50;

APCO 0063
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CONSTRUCTIO

May 9. 2013

Via EMALL ONLY: Hamadoif@eitvofnorthlagvezas.com

My, Joemet D, Llamado

Construction Maoagement, Senior Bngiincer
City of Morth Las Vegas

2266 Civic Center

North Las Vegas, Nevada 39030

RE:  CRaIG RANCH COR 39,1 & TIAHZ
Dear Mr. Liamado:

Ploase find atached T1A #2 prepared by Hill International indicating the causations and
delays associated with the 3 critical patly items. Also pleasce find attached Change Order Requost
#39.1 in the amount of $1,090,066.50 as compensation for the costs associated with the extended
schedule. Tn partnering with the City of North Las Vegas, APCO requesls & mesting somelime
during the week of May 20th - 24 at the Cliy’s convenience. We ave in hopes of an amicable
resolution (o this issue and look forward to meeting with your staffl

i you have any questions or comments, p!mﬂﬁgfcéffm} to contact me at apy ime.

| E

; -

B . /oy o~
Yours yllyl
e [

{“ 'f a:
e ’/\; i _!/ﬂl e
Joe(Pelan
Contract Manager

APCO Construction

oGt Jim Barker — Las Vepas Paving (via amail)
Randy Nicker] - APCO Construction (via email)
Brian Bohn ~ APCO Construction {via ematl)

44 West Mayfower Ave, » North Las Vegas, Nevada 89030 « Phone: (702)734-0198 o Fax; (702)734-0396

E-Mall: apcoconstruction.com » Nevada Contragtor's License: 0014563 = A/8 » Uniitited

APCO 0064
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APCO Construction CHANGE ORDER REQUEST

No. 606¢:39.1
44 W, May fower o " Phone: 702.734-0198
North Lag Vegas, NEVADA 80030 Fax: 702-734-0396
TYILE: TIA#1 &2 -COMPLETION DATE - 771713 DATE: 5/9/2013
PROJECT: Craig Ranch Regional Park - Phase 2 JOB: 0193
TO: At Joemel Liamado CONTRACT NO: !
City of North Las Vegas
Phone: 702-633.1230
RE: To; From: Number:
DESCRIPTION OF PROPOSAL ’
TIA#E & #2 WITTH COMPLETION DATE OF OCTORER 22,2013,
Hem  Deseription Sinek# Quapdity Units Unlt Price  Tax Rate Tax Amotnt Not A.mount
0000} DUST CONTROL & TRACK Q.00 MONTHS S14,583,00 2.00% 000 $131,247.00
QUT (1 MONTHE)
anpor  SWIP Y MONTISS 2,000 MONTHS SEIN0 nant 8000 §7,497.00
AR SITH SECURITY (@ 200G MONTHS ESLEVPR HU 000 $112,425.80
MONTHE) '
s GENGRAL CONBITIONS 2,000 MONTHE £53,245.00 Y3 o.M 347820500
S MOME OFFICE OVERIEALD Ja00 MONTHS £30,166,00 0,00 SO00  $478,204.00
[ MONTHS)
IR MAIRTENANCE (9 . 2000 MONTHS §9,600,00 .05 L0400 $BE,400,00
MUNTHS)
Unit Coyst: $1,090,0646.50
Unit Tax: $0.00
Total: $1,090,066.50
j" ] "/
. i o’
APPROVAL: S o
\\"r ’I Y y v
By: Byt f*’hlﬁ’/ﬁ"
Joemel Linmado fog Pelan
Date: Date: %5 / o [ 2O 1A

Fapattion 3
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Intepdis Uity Mupager

My
Jeffvey B Bocfomn

dulin J. Lew

Corinel Membeas
Al €3, Wt
Banela A, Goynes-Brown
Wide W, Wigther
Fanas i Haron

' o}
MORTH
Yewre teamninmilip v ¥ heire
Brepaviment of Puplie Works ~ Dy, Qlong Liu, P, PYOR
2250 Lay Veyay Bautevind, North - Suite 200 - Norih Loz Vepag, Mevada 29030
Toleghone (P02) G33-1919 « s (702) 94606 - T (A00) A26-AR68
e eyl g, ol

October 2, 2013

My, Joa elan

AN?CO Construction

3432 N, 5" Btyeat

oy Lag Vagas, MV BOMI2

Re:  Gralg Rench Reglonal Pork Phiase I, Praject No. 10204
Response to Tina Iinpact Analysls Reports § and 2

Raar Mr, Polan;

Tha Glty of Novth Las Vegas hag rsviewed the subject Time Impact Apalysiz (TIA's) submitted May B,
2013 ragussting $1,000,068.50, based on 270 calendar days of compensalmy delays. In owr roview, it
was detenmined HaCAFCT was granted 116 nob campengatory catendar days bringing the eontract
somplation from January 11, 2013 to May 10, 2013, Further review of the subloct TIA's indicato APCO
should be given i additional 61 calendar daye of additional time extenslon s fustifiable, hul not
sompensMory.

Givan the numeronus changes and mulliple delays that nceured during this project, but nof inpludad in
your TIA', the Clly Is propered o offar vou compensatory delays of 165 days f 20113 to
October 26, 2015 for & lotal anount oifF50 . 51 Tha Tollowing avaltiation:

o Daneription - ‘;‘("gg anly | Unite | unitPrico () “‘;},’gg&“;;‘f’
300,06 | Duot Control & Track-oul 366 0] 18 I8 66,000.00 | 6 110,56
200,05 | SWPP Gontrl agsl d0| & L% 1000000 | § 2TAD
20000 _| Genaral Condillons bl ol 4w 18 GaBOE0.00 | § 170088
200,09 | Site Securily N 366 10 A8 $ . daopason | B 410,68
40010 | Home Offico C}vml’u;nlw i e b i
SR N1 U -

This offer s based on he followng conditfons:

i i undlarstood that by accepting his offer that boily parties agree that the terms hereln are full and
final accaplance by botl parties. RSpeciiically ARCO s the City of North Las Vegas agree that the
ity wiif provides APCO a nolice of Subslantial Complation on October 1, 2013, Any llems that may be
incomplete at that tme will b insluded Info the Clly's punchlist giving APCO (30) days lo complste the

APCO 0066
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punchiist and any rermsining items by November 28, 3013, The Gty will provide « Gnal punehlist to
APCO by Oclober 11, 2043,

APCO will continue {o have ils crews work the necessary weekelids (0 achiove the dales dicated
heraln af i axponse.

Alltrailers, dunpslers, conex boxes, and appurtenanses shall ba removad from the sile by October 14,
ANI. Al temporary fencing shall bo removed from the aite: by Octaber 24, 2003, The Cily shall
provide laoptions af the Gralg Ranch Maintenance Faclity for storagie of equipment and office space,

Ttie Cily apreas to beght providing ils own seourily forces on Octoher 26, 2043,
By agyeaing Lo and meeting the termas of this offer, it Is undetstoad by both partias that the City walves

hy and all Hyuidated damages acorued prior fo tha dale of this offer, The Clty doas not walva or fimit
iy ability to enforce the lerms of this offer., .

It Is aleo updersinod thal ARPCO wil forgo any clalms tor delays, Slaruptlons, general contitfons ahd
overtite coste assooialad with the weekend work praviously parformed and prasently ongoing fo
achleva the above dates and for any olher cluim, present or futura, that may occlr on the projeet.

Uipon sceapiance of this offer by APCO the Gty agrees to aflow APCO 1o bill the balance of the funds
Indicatud phove lass pior pavmoents on s Septambaer billing for the Project.

Sheerely,

Jaffray L, Buchanan, hlerim City Manager

AI“(JWCUM?GHO i

‘3 /.:“l" J,

Date:
/
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CONSTRUCTION CONFLICT AUTHORIZATION NO. 00050

t?mﬂmmlng 7' i Phone: 6331230 |
2260 N 'Los Viggors Boulovard, St ¢ Fax: 8420390
North Los Vegas, NV BBDAD THt: (A0} 4266048  BMall: Wamadojtilciyoinerthinsvagas.com
City of North Las Vegas Cralg Ranch Regional Park Phase 2 Project
TO: ARCO Construction
3840 N, Commaree Streal
Nofn Las Vagas NV B032 Date; October 10,2013
ATTN: Joe Pelan
Subject: TIA#1 thru 10/258/3 Reference Spec. Section:
Gantlaman;

You ave htreby directed to ivoke the horain described shanges from the plane and spocifcatione of do iha follawing YonstRiud work
not ineiidad in tho plans nd spwaifizationt of Usin sohtrant, Al iow work herbin deserlied shall bo done in aecordanco with the
appllonblo prrovistuna of the plans and gpeolfications, oxoopt as modlfied by thin dooument, NOTE: This order ta aot offective Wil
nppraved by the Gwnar, or uptt an authorized Flald Direotive Is axcouted,

lDEﬁCRIPWC’JN OF CHANGE/REASON FOR CHANGE: }j
Tims tmpact Analysis offer to APCO (sue ptischat).

COS'T OF CHANGE: : e ;u; 7;4.15 [
{?:'E"KJ”FMCT TIME ADJUSTMERNT: T oDayls)

Farial fend.

This aanatructiin confiict suthorization conalitutes full Bnd complots componsatien for all labor,
profit any and alf Indiroet conts, ard tion adjustmont 1o porlorar o shave doseribiod slungo. Al athie soufs e non. cannponsnmn

oenptad By 7] Data) PBegepted B! _;)(A fate)
AP(’(}Lon@ ﬂanﬂﬂw | ity #iumth Las Vegas .7
(gl ,

10 10!5‘% (»/\am (J L w’#, s ’V J, ;’f/ 2

J %% / w{ olo

“ﬁyﬁéﬁﬁn Manager
Flie No,t 10204

lsate Fila: Page 1 of 1 1.8, 66003

Jouo Relars
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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DECLARATION OF JOE PELAN IN SUPPORT OF
DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Joe Pelan, declares as follows:

1. I am over the age of 18 years and have personal knowledge of the facts stated |
herein, except for those stated upon information and belief, and as to those, I believe them to be |
true. Iam corppetent to testify as to the facts stated herein in a court of law and will so testify if
called upon. | |

2/. | I am the Contract Manager for APCO Construction and I make this Declaration in
support of the Defendants’ Motion for Partial Summary Judgment (the “Defendants’ motion™).

3. In 2012, APCO entered in a construction agreement with the City of North Las
Vegas (the “City”) in which APCO agreed to serve as General Contractor for Phase II of the |
Craig Ranch Regional Park project (the “Project”). ;

4. Around the same time period, APCO engaged in several rounds of negotiations
with Helix Electric of Nevada, LLC (“Helix”) to complete electrical work for the Project.

5. During these negotiations, APCO sent Helix a draft subcontract for its review and :
approval. In turn, Helix provided APCO with feedback and suggestions that were incorporated
into the final Subcontract. A true and accurate copy of Helix’s suggestions is attached as
Exhibit B to the Defendants’ motion.

6. Given the negotiations and Helix’s suggestions, there is no doubt that Helix read
and understood that any payments to Helix would be conditions upon receipt of the actual
payments from the City. In fact, Helix proposed an additional “pay-if-paid” provision in Section |
6 of the Subcontract.

7. A true and accurate copy of the finalized Subcontract is attached as Exhibit A to
the Defendants’ motion.

8. Further, there is no doubt that Helix knew any requests for claims costs would be
subject to the terms of APCO’s Primary Contract with the City.

9. The initial work on the Project was completed without incident, but, due to delays

which were beyond anyone’s control, the Project took ten months longer than anticipated.
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MAC:05161-021 Declaration in Support of Motion for Summary Judgment 5/22/2017 8:09 AM

APCO 0069

JA171




10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING

—

NN N N N N N NN s 2 ok fem ek i e e i e
R N N L bk WD =S W NN D W N e, o

o e 3 N AWM

10.  When the Project was not completed by the anticipated completion date, APCO
informed Helix that it would need to submit timely documentation for any additional costs that it
incurred. A copy of the letter is attached to the Defendants’ motion as Exhibit C.

11.  In response, to APCO’s letter Helix sent a vague letter in which it purportedly
reserved all rights to payment. Helix did not, however, submit at documentation regarding its
additional costs. v

12. © When APCO submitted a TIA and Change Order Request to the City in May 9, |
2013, the Request did not request payment for any of Helix’s costs. A true and accurate copy of
the TIA and Change Order is attached as Exhibit M to the Defendants’ motion.

13.  On October 2, 2013, the City responded to APCO’s TIA and Change Order
Request with an offer that was half of what APCO requested. A true and accurate copy of the
City’s response is attached as Exhibit N to the Defendants’ motion.

14.  Because the City denied payment for many of the enumerated costs that APCO
submitted, APCO certainly did not receive payment for other, unaccounted for costs, such as
Helix’s purported extended overhead.

15.  Although Helix did not provide APCO with any information to include with the

TIA and Change Order Request, Helix submitted numerous change orders that were submitted to

' the City and paid without issue.

16.  In fact, Change Orders 68, 68.1, and 93 are the only change orders for which the
City did not provide payment. True and accurate copies of these Change Orders are attached as
Exhibits D, H, and J to the Defendants’ motion.

17. It is unclear why Helix did not provide documentation in support of these three
Change Orders. But, when the City denied payment, see Exhibits F, I, and K, to the Defendants’
motion, APCO informed Helix that it would gladly ask the City to reconsider its decision if
Helix submitted the necessary information.

18.  Helix did not correct the rejected Change Orders or otherwise request
reconsideration from the City.

Pa§e 20f3
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Las Vegas, Nevada 89145
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19.  Because Helix made no attempt to correct or resubmit the rejected Change

Orders, APCO closed out the Project shortly after the Project’s completion date.

20.  The City Council voted to approve the Final Acceptance of the Project around

July 2014. Accordingly, there is no way for APCO to request any additional payment from the

City.

Pursuant to NRS § 53.045, I declare under penalty of perjury under the laws of the State

of Nevada that the foregoing is true and correct.

Dated this_Z-

Z-day of May, 2017.
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A-16-730091-C

DISTRICT COURT
CLARK COUNTY, NEVADA
Building and Construction COURT MINUTES June 09, 2017
A-16-730091-C Helix Electric of Nevada LLC, Plaintiff(s)

VS.
APCO Construction, Defendant(s)

June 09, 2017 4:00 PM Decision Made
HEARD BY: Villani, Michael COURTROOM: Chambers
COURT CLERK: Olivia Black

JOURNAL ENTRIES

Defendant Helix Electric of Nevada, LLC’s Motion to Dismiss came before this Court on the May 17,
2017 Oral Calendar at 8:30AM. After review of the pleadings on file and oral argument by counsel, this
COURT DEFERRED its decision on this matter and now rules as follows:

In ruling upon a motion to dismiss, the court recognizes all factual allegations in the complaint as true
and draws all inferences in its favor. Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 228, 181 P.3d
670, 672 (2008). The Complaint should be dismissed under NRCP 12(b)(5) only if it appears beyond a
doubt that it could prove no set of facts, which, if true, would entitle it to relief. Id. Allegations in the
Complaint must be taken at face value and must be construed favorably in the nonmoving party’s behalf.
Edgar v. Wagner, 101 Nev. 226, 228, 699 P.2d 110, 111 (1985). To determine if a cause of action is
sufficient to assert a claim for relief, the Court should determine “whether the allegations give fair notice
of the nature and basis of the claim and the relief requested.” Ravera v. City of Reno, 100 Nev. 68, 70, 675
P.2d 407,408 (1984).

The instant Motion requires this Court to determine the date in which a claim is to be made against a
bond for a public works project known as the Craig Ranch Regional Park Phase II project. Safeco, as
surety and APCO as principal executed and delivered a labor and material bond for said project. It is
undisputed that the City of North Las Vegas approved the final work on the project on July 2, 2014.
Safeco argues that pursuant to NRS 339.055 Helix was required to commence its action within one year
from the date the claimant (Helix) performed the last of the labor or furnished materials. Giving Helix the
benefit of the doubt, Safeco argues the last date to file such a claim on the Bond would be July 2, 2015 and
because Helix filed the present matter on January 12, 2016, it is barred as a matter of law from pursuing
its claim under the Bond. Helix argues that the Bond in question provides for a two year time frame for
claims based on the language of the contract, thereby superseding the statute by agreement of the parties
and supports its claim by urging this Court to adopt the reasoning of Royal Indemnity Co. v. Special
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Service, 82 Nev. 148, 150, 413 P.2d 500, 502 (1966). The language of the Bond in dispute is the
following: “This bond shall insure [sic] to the benefit of any persons, companies or corporations entitled
to the claims under applicable State law. This bond shall remain in effect until two (2) years after the
date of the final acceptance of the Work by the City Council.”

It is undisputed that NRS 339.005 provides that a claim under a bond must be brought within one
year. The first sentence in the quoted language “persons, companies or corporations entitled to the
claims under applicable State law” incorporates those entities covered under NRS 339.035. However, the
second sentence of the bond language in question demonstrates a clear intent by the parties to extend the
claims period of the bond to two years. To support its conclusion, the Court looks to the language “shall
remain in effect until two (2) years after the date of the final acceptance.” The plain meaning of “in effect”
is defined as “operating or functioning; in force”. See TAKE EFFECT, Black's Law Dictionary (10th ed.
2014). Therefore, based on a plain interpretation of the clause in question, the two year language
expands the contract, as allowed under Royal for the following reasons.

The purpose of NRS 339.025 cannot be read in harmony with the two year claims provision contained
on the face of the Bond. NRS 339.025(1)(b) states “The bond must be solely for the protection of
claimants supplying labor or materials to the contractor to whom the contract was awarded, or to
any of his or her subcontractors, in the prosecution of the work provided for in such
contract.”(emphasis added). Such language makes it clear that the bond in question was only required
for claims of labor or materials and for nothing else. Therefore, the only parties who could make a claim
to this bond would be those who supply labor or materials and by statute, these parties would be bound
to a one year Statute of Limitations period under NRS 339.055, which directly conflicts with the two year
language on the face of the bond. Because such a conflict exists, the Court finds that no other intent could
have existed, except for the drafter to have intended to extend the claims period in excess of the time
allowed by statute. See generally, Royal Indemnity Co. v. Special Service, 82 Nev. 148, 150, 413 P.2d 500,
502 (1966); Balboa Ins. Co. v. S. Distributors Corp., 101 Nev. 774, 710 P.2d 725 (1985),(Holding that
bonds should be liberally construed to the benefit of beneficiaries under the bond, as opposed to in favor
a surety).

Therefore, COURT ORDERED Safeco’s Motion to Dismiss is DENIED as well as its counter motion for
fees and costs. Plaintiff is directed to submit a proposed Order consistent with the foregoing within ten
(10) days after counsel is notified of the ruling and distribute a filed copy to all parties involved pursuant
to EDCR 7.21. Such Order should set forth a synopsis of the supporting reasons proffered to the Court in
briefing.

CLERK'S NOTE: A copy of this minute order was placed in the attorney folder(s) of Cary Domina,
Esq. and Cody Mounteer, Esq.//ob/06/09/17.
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