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SPENCER FANE LLP 
John Randall Jefferies, Esq. (Bar No. 3512) 
Mary E. Bacon, Esq. (Bar No. 12686) 
300 S. Fourth Street, Suite 950 
Las Vegas, NV 89101 
Telephone: (702) 408-3411 
Facsimile:  (702) 408-3401 
E-mail: RJefferies@spencerfane.com  
  MBacon@spencerfane.com 
 

-and-  

 
MARQUIS AURBACH COFFING  

Cody S. Mounteer, Esq. 
10001 Park Run Drive 
Las Vegas, NV 89145 
Telephone: 702.207.6089 
Email: cmounteer@maclaw.com 
 
Attorneys for Apco Construction, Inc. 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
 
 HELIX ELECTRIC OF NEVADA, LLC, 
a  Nevada limited liability company,  
 
Plaintiff,  
 
v.  
 
APCO CONSTRUCTION, a Nevada 
corporation; SAFECO INSURANCE 
COMPANY OF AMERICA; DOES I 
through X; and BOE BONDING 
COMPANIES, I through  
X,  Defendants.  

 

  
 Case No.: A-16-730091-C  
Dept. No.: XVII  

 
 
APCO CONSTRUCTION, INC. AND 

SAFECO INSURANCE COMPANY OF 

AMERICA’S OMNIBUS MOTION IN 

LIMINE 1-2. 

 

 

 

APCO Construction, Inc. (“APCO”), by and through its attorneys, Spencer Fane 

LLP and Marquis Aurbach Coffing, hereby submits its motions in limine to exclude 

factually and legally irrelevant evidence and for the limitations set forth below.  This 

Motion is made and based upon NRCP 30 and 37, the attached Declaration of Mary E. 

Case Number: A-16-730091-C

Electronically Filed
7/20/2018 4:25 PM
Steven D. Grierson
CLERK OF THE COURT
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Bacon, Esq., the following Memorandum of Points and Authorities, the exhibits attached 

hereto, the papers and pleadings on file herein, and any argument presented at the time of 

hearing on this matter. 

DATED: July 20, 2018. 

      
        SPENCER FANE LLP 

 
 
 By:    /s/ Mary Bacon ____________ 

John Randall Jefferies, Esq. (Bar No. 
3512) 
Mary E. Bacon, Esq. (Bar No. 12686) 
300 S. Fourth Street, Suite 950 
Las Vegas, NV 89101 
Telephone: (702) 408-3400 
Facsimile:   (702) 408-3401 

       Attorneys for Apco Construction, Inc. 
 

 
NOTICE OF MOTION 

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion in 

Limine No. 1-2 for hearing on the _____ of ____________ 2018, in Department XVII of 

the above-entitled Court at the hour of _____, or as soon thereafter as counsel may be 

heard.  

DATED:  July 20, 12018. 

        
        SPENCER FANE LLP 

 
 
 By:   /s/ Mary Bacon ____________ 

John Randall Jefferies, Esq. (Bar No. 
3512) 
Mary E. Bacon, Esq. (Bar No. 12686) 
300 S. Fourth Street, Suite 950 
Las Vegas, NV 89101 
Telephone: (702) 408-3400 
Facsimile:   (702) 408-3401 

       Attorneys for Apco Construction, Inc. 
 

 
 

 

 

29 August

8:30am
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DECLARATION OF MARY BACON, ESQ. IN SUPPORT OF 

APCO’S OMNIBUS MOTIONS IN LIMINE 

I, MARY BACON, ESQ., do hereby declare: 

1. I am an attorney duly licensed to practice law in the State of Nevada. 

2. I am an attorney at the law firm of Spencer Fane LLP, and am an attorney of 

record for APCO in the above-captioned action. 

3. If called upon to testify, I could and would testify competently to the 

following facts that are true within my personal knowledge. 

4. On July 20, 2018, I had a meet and confer telephone conference with counsel 

for Helix Electric of Nevada, LLC (“Helix”), during which the parties attempted to resolve 

the issues presented in this motion. 

5. The parties were unable to resolve these issues.  I declare under penalty of 

perjury that the foregoing is true and correct. 

EXECUTED this 20th day of July 2018. 

 

      _/s/ Mary Bacon _________________________ 
      MARY BACON, ESQ. 
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I. RELEVANT FACTS 

This case involves APCO’s construction of the Craig Ranch Regional Park Phase II 

(“Project”) under contract with the City of North Las Vegas (“City”).  As the prime 

contractor for the Project, APCO awarded a subcontract to Helix Electric of Nevada, LLC 

(“Helix”) to complete the electrical work 

Per the City’s notice to proceed, APCO started work in January 2012, with an 

original completion date of January 9, 2013. 1  After work started, APCO was delayed 

because of differing site conditions. Those conditions and delays did not impact all 

subcontractors.  On January 28, 2013, Helix notified APCO that it may be submitting a 

claim for delay related costs, if any.2  The next day, APCO sent a letter advising Helix how 

to submit a claim with backup if Helix had actual damages.3  

On May 8, 2013, APCO submitted a $1.1 million claim to the City for its direct 

extended general conditions.4 APCO’s claim did not include any subcontractor costs 

because the subcontractors, including Helix, had not submitted a proper claim for 

additional compensation that could be certified and submitted by APCO.5  

On June 19, 2013, Helix sent APCO a second letter requesting general extended 

conditions.6  APCO requested Helix provide backup documentation for its claim.7  It was 

not until August 27, 2013, that Helix gave APCO an invoice for $102,400 for extended 

general conditions through August 2013.8  But Helix still did not provide suitable backup 

nor did it comply with the City’s claim procedures for submission of claimed costs every 

30 days.9  As requested by Helix, on September 8, 2013 APCO submitted Helix’s extended 

                                            

1 Exhibit 1, Notice to Proceed.   
2 Exhibit 2, Helix’s January 28, 2013 Letter to APCO.  
3 Exhibit 3, APCO’s January 29, 2013 Letter to Helix.  
4 Exhibit 4, APCO’s TIA Claim. 
5 Exhibit 5, Declaration of Joe Pelan, and Exhibit 4, APCO’s TIA Claim.  
6 Exhibit 7, Helix’s June 19, 2013 Letter to APCO.  
7 Exhibit  8, APCO’s Response to Helix’s June 19, 2013 letter.  
8 Exhibit 9, August 27, 2013 Invoice for extended general conditions. 
9 Exhibit 5, Declaration of Joe Pelan.  
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general conditions to the City as Change Order 68.10 Eight days later, the City rejected 

Change Order 68.11 

On October 3, 2013, the City approved APCO’s extended general conditions claim 

for approximately $560,000.12 That same day, APCO sent Helix another letter requesting 

additional support for its purported claimed costs.13  

Then, on October 18, 2013, Helix signed a conditional waiver and release upon 

final payment (“Release”).14  Once final payment of $105,679.01 was received, that 

document released Helix’s claims for the entire Project, as follows:  

15 

                                            

10 Exhibit 11, APCO’s September 8, 2013 Change Order 68. 
11 Exhibit 12,the City’s September 16, 2013 Rejection of Change Order 68. 
12 Exhibit 13, the City’s October 3, 2013 Approval of APCO’s claim. 
13 Exhibit 14, APCO’s October 3, 2013 Letter to Helix.  
14 Exhibit 15, Release (APCO000069).  
15 Exhibit 15, Release APCO000069. 
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Notably, the Release covers all costs incurred up through October 31, 2013 and Helix 

inserted the word “zero” given the opportunity to reserve “Disputed Claims.”16   

APCO substantially completed the Project on October 25, 2013.17 On November 13, 

2013, Helix submitted an invoice to APCO for $26,000 for September/October 2013 

general conditions.18  

On November 18, 2013, APCO submitted Helix’s $26,000 invoice to the City as 

change order 93.19  On December 4, 2013, the City rejected that request.20  Helix took no 

steps to further pursue any claim. 

On June 10, 2014, APCO received final retention from the City.   

On October 21, 2014, APCO paid Helix its $105,677.01 in retention due under the 

Release.21  The Release condition was satisfied when Helix cashed the check and received 

that amount without rescinding the Release.22  

On October 30, 2014, Helix sent a letter seeking to reserve a claim for $138,151 

claim as a “disputed amount.”23  That purported reservation was too late and the Release 

became effective. 

APCO has not been paid for any extended general conditions allegedly suffered by 

Helix.24 

Helix initiated this litigation in January 2016, fifteen months after receiving 

APCO’s final payment.25  

During Helix’s deposition of APCO’s Joe Pelan, Mr. Pelan referenced and 

confirmed the Release’s effectiveness: 

                                            

16 Exhibit 15, Release APCO000069. 
17 Exhibit 1, Notice of Substantial Completion.  
18 Exhibit 17, Helix’s November 13, 2013 invoices requesting general extended conditions for September and October 
2013.  
19 Exhibit 18, APCO’s November 18, 2013 Submission of Helix’s Claim.  
20 Exhibit 19, the City’s December 4, 2013 Rejection of Change Order 93.  
21 Exhibit 20, APCO Check for $105,677.01. 
22 See ISSC, Inc. v. Baugh Skanska Inc., 160 Fed.Appx. 628 (Wash.), 2005 (Release is only conditional until payment 
is made). 
23 Exhibit 21, Helix’s September 25, 2014 request attaching a conditional waiver and release upon final payment.  
24 Exhibit 5, Declaration of Joe Pelan and Exhibit 4, APCO’s TIA.  
25 See Complaint, on file herein.  
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Q.· ·So you believe that this was -- this document was actually 
filled out by Helix and provided to -- APCO provided it to 
Helix based on a prior version that Helix had filled out or 
what? 
A.· ·No, we have it with -- that was dated October something 
of 2013, and I believe it was from Helix. 
Q.· ·And it's an Unconditional Waiver and Release Upon Final 
Payment, or is it a conditional release? 
A.· · It's [a] conditional [waiver and release upon final 
payment]. 
Q.· ·And do you understand the difference between the two 
documents? 
A.· ·Yes.·  The conditional is waiting on the check, and then 
once the check clears, then you get the unconditional. 
Q.· ·Right. 
A.· ·Once you present the check. 
Q.· ·And the unconditional when it's signed, it's -- 
A.· ·It's over. 
Q.· ·Yeah.·  You've released any and all claims? 

A.· ·That's correct. 
Q.· ·So if you have -- if you know there's a document that 

exists dated in October of 2013, I think it probably should 

be produced to your attorney.·  You might win the case.·  I 

don't think it exists, but that's okay. 

A.· ·Okay. 
Q.· ·Victor is not an idiot.·  He wouldn't sign that but... 
A.· ·Yeah.26 
 

APCO is entitled to the Court’s recognition and enforcement of the Release. 

II. LEGAL STANDARD 

A motion in limine may be used to admit or exclude evidence of any kind.27   

Motions in limine serve multiple useful purposes, including precluding inadmissible and 

prejudicial evidence, permitting more careful consideration of evidentiary issues than 

                                            

26 Exhibit 22, APCO’s deposition at 161-162.  
27 See Luce v. United States, 469 U.S. 38, 40, n. 2, 105 S.Ct. 460 (1984) (providing that a motion in limine is “any 
motion, whether made before or during trial, to exclude anticipated prejudicial evidence before the evidence is 
actually offered”); Black’s Law Dictionary (2014) (defining a motion in limine as “[a] pretrial request that certain 
inadmissible evidence not be referred to or offered at trial”); Clemens v. Am. Warranty Corp., 193 Cal. App. 3d 444, 
451, 238 Cal. Rptr. 339, 342 (Ct. App. 1987) (explaining  that a motion in limine may be used to exclude “any kind of 
evidence which could be objected to at trial, either as irrelevant or subject to discretionary exclusion as unduly 
prejudicial”). 
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would occur during trial, and minimizing sidebars and disruption during trial.28  The 

district court has broad discretion in admitting or excluding evidence.29 

1. Motion to prohibit evidence of costs prior to the Release date.  

 

In Nevada, “[c]onstruction of a contractual term is a question of law.”30  It has long 

been the policy in Nevada that “contracts will be construed from the written language and 

enforced as written.”31  “A waiver is an intentional relinquishment of a known right . . .  To 

be effective, a waiver must occur with full knowledge of all material facts.”32   

In Power Co. v. Henry,33 the Nevada Supreme Court found that settlement 

agreements, such as releases, resolve the legal rights between the parties, eliminating the 

need to try any issues resolved by the agreement: 

While a settlement agreement will not necessarily involve a 
judicial determination, it does resolve the relative legal rights 
and liabilities of the parties, eliminating the need to try any 
issues resolved by the agreement. Accordingly, we conclude 
that, when the parties have entered into a binding settlement 
agreement that resolves all of the issues pending in the action, 
eliminating the need for a trial...Thus, when a contract's 
language is unambiguous, this court will construe and enforce 
it according to that language.34  
 

It is undisputed that Helix, by and through its Vice President, Robert Johnson, 

signed a clear and unambiguous Release that waived any claims it may have had for 

supplying labor or materials to the Project through October 31, 2013.35 Helix never 

rescinded that Release and affirmatively accepted the payment that triggered the final 

                                            

28 R & B Auto Ctr., Inc. v. Farmers Grp., Inc.,  140 Cal. App. 4th 327, 371-72, 44 Cal. Rptr. 3d 426 (Ct. App. 2006). 
29 FGA, Inc. v. Giglio, 128 Nev., Ad. Op. 26 278 P.3d 490, 497 (2012). 
30 NGA#2 Ltd. Liab. Co. v. Rains, 113 Nev. 1151, 1158, 946 P.2d 163, 167 (1997). 
31 Ellison v. California State Auto Ass’n, 106 Nev. 601, 603, 797 P.2d 975, 977 (1990). 
32 State v. Sutton, 120 Nev. 972, 987, 103 P.3d 8, 18, 2004 Nev. LEXIS 129, 27, 120 Nev. Adv. Rep. 99 (Nev. 2004).  
33 321 P.3d 858, 863,2014 Nev. LEXIS 24, 13, 130 Nev. Adv. Rep. 21, 2014 WL 1258802 (Nev. 2014). 
34 321 P.3d 858, 863,2014 Nev. LEXIS 24, 13, 130 Nev. Adv. Rep. 21, 2014 WL 1258802 (Nev. 2014). 
35 Exhibit 15, Release (APCO000069). 
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condition.  It is further undisputed that all the material terms necessary for a settlement are 

contained within the Release.36   

Helix’s subsequent efforts to submit a release with reservations are ineffective.  

Because the Release waives all claims for materials supplied through October 31, 2013,37 

APCO is entitled to an order excluding evidence of any claimed costs incurred before 

October 31, 2013.38  

2.  Motion to exclude evidence of unjust enrichment damages since there was a 

contract. 

Helix asserted a breach of contract and unjust enrichment damages against APCO.39 

APCO has a contract with Helix.40 An action based upon a theory of unjust enrichment is 

not available when there is an express, written contract because no agreement can be 

implied when there is an express agreement.41  As such, APCO respectfully requests that 

the Court exclude evidence or argument of any unjust enrichment damages against APCO.  

DATED: July 20, 2018 

        SPENCER FANE LLP 
 
 
 By:/s/ Mary Bacon  ____________ 

John Randall Jefferies, Esq. (Bar No. 
3512) 
Mary E. Bacon, Esq. (Bar No. 12686) 
300 S. Fourth Street, Suite 950 
Las Vegas, NV 89101 
Telephone: (702) 408-3400 
Facsimile:   (702) 408-3401 

       Attorneys for Apco Construction, Inc. 
 

 

                                            

36 Exhibit 15, Release (APCO000069). 
37 Exhibit 15, Release (APCO000069). 
38 See Helix’s Change Orders 68, 68.1 and Change Order 93 (all requesting general conditions for October 31, 2013 
and before). 
39 Exhibit 23, Helix’s Complaints against APCO. 
40 Exhibit 24, APCO’s contract with Helix.  
41 Leasepartner’s Corp. v. Robert L. Brooks Trust, 113 Nev. 747, 942 P.2d 182 (1997). 
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