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MIL 
SPENCER FANE LLP 
John Randall Jefferies, Esq. (Bar No. 3512) 
Mary E. Bacon, Esq. (Bar No. 12686) 
300 S. Fourth Street, Suite 950 
Las Vegas, NV 89101 
Telephone: (702) 408-3411 
Facsimile:  (702) 408-3401 
E-mail: RJefferies@spencerfane.com  

  MBacon@spencerfane.com 

Attorneys for APCO Construction, Inc.  

and Safeco Insurance Company of America 

 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
 

 HELIX ELECTRIC OF NEVADA, LLC, a  

Nevada limited liability company,  

 

Plaintiff,  

 

v.  

 

APCO CONSTRUCTION, a Nevada 

corporation; SAFECO INSURANCE 

COMPANY OF AMERICA; DOES I through 

X; and BOE BONDING COMPANIES, I 

through  

X, Defendants.  
 

  

 Case No.: A-16-730091-C  

Dept. No.: XVII  

 
 

APCO CONSTRUCTION, INC. AND 

SAFECO INSURANCE COMPANY OF 

AMERICA’S MOTION IN LIMINE NO. 3 

TO PRECLUDE THE INTRODUCTION OF 

EVIDENCE RELATED TO HELIX’S 

EXTENDED GENERAL CONDITIONS 

AND  

MOTION IN LIMINE NO. 4 TO PRECLUDE 

ANY EVIDENCE OF HELIX’S 

ACCOUNTING DATA  

OR JOB COST REPORTS 

 

 

 

APCO Construction, Inc. (“APCO”), by and through its attorneys, Spencer Fane LLP, 

hereby moves to preclude Plaintiff Helix Electric of Nevada, LLC (“Helix”) from introducing 

evidence related to claim for extended general conditions. After noticing Helix’s NRCP 30(b)(6) 

deposition to testify on this topic, Helix’s designees were unable to answer even the most basic 

questions about the claim or damage calculation. So after two NRCP 30(b)(6) depositions on 

Case Number: A-16-730091-C

Electronically Filed
12/23/2018 3:21 PM
Steven D. Grierson
CLERK OF THE COURT
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Helix’s claims and demand for extended general conditions, APCO is left severely prejudiced and 

unable to defend itself against Helix’s claim.  The Court should exclude evidence related to 

Helix’s extended general conditions claim. Alternatively, APCO moves to bind Helix to the 

answers it gave during its Rule 30(b)(6) deposition, so that it cannot introduce any evidence at trial 

that would change its answers from the “I don’t knows” that were rampant at its NRCP 30(b)(6) 

deposition.   

APCO also moves to exclude Helix from using any accounting documentation or job cost 

reports at trial. Despite its independent discovery obligations and APCO’s discovery requests 

asking for this information, Helix only produced incomplete records and reports. Without 

complete job cost reports, APCO could not fully analyze Helix’s claim for additional costs. As 

such—and because such failure to produce its full job cost was voluntary—APCO moves to 

exclude the incomplete copies from being used at trial.  

This Motion is made and based upon NRCP 30 and 37, the attached Declaration of Mary 

E. Bacon, Esq., the following Memorandum of Points and Authorities, the exhibits attached 

hereto, the papers and pleadings filed herein, and any argument presented at the time of hearing on 

this matter.  
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NOTICE OF MOTION 

PLEASE TAKE NOTICE that the undersigned will bring APCO CONSTRUCTION, 

INC.’S AND SAFE INSURANCE COMPANY OF AMERICA’S MOTIONS IN LIMINE 3-4 for 

hearing on the _____ of ____________ 2019, in Department XVII of the above-entitled Court at 

the hour of _____, or as soon thereafter as counsel may be heard.  

DATED:  December 23, 2018. 

        
        SPENCER FANE LLP 

 
 
 By    /s/ John Randall Jefferies                                              

John Randall Jefferies, Esq. (Bar No. 3512) 

Mary E. Bacon, Esq. (Bar No. 12686) 

300 S. Fourth Street, Suite 950 

Las Vegas, NV 89101 

Telephone: (702) 408-3411 

Facsimile:   (702) 408-3401 

       Attorneys for APCO Construction, Inc.  

and Safeco Insurance Company of America 

 

 

 

 

 

 

 

 

 

 

 

23            January
8:30 AM
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DECLARATION OF MARY BACON, ESQ. IN SUPPORT OF 

APCO’S MOTIONS IN LIMINE 

I, MARY BACON, ESQ., do hereby declare: 

1. I am an attorney duly licensed to practice law in the State of Nevada. 

2. I am an attorney at the law firm of Spencer Fane LLP, and am an attorney for 

APCO in the above-captioned action. 

3. If called upon to testify, I could and would testify competently to the following 

facts that are true within my personal knowledge. 

4. On December 21, 2018, I had a meet and confer telephone conference with counsel 

for Helix Electric of Nevada, LLC (“Helix”), during which the parties attempted to resolve the 

issues presented in this motion.  

5. The parties were unable to resolve these issues. The parties fundamentally 

disagreed on both: (1) whether Helix’s two 30(b)(6) designees adequately testified to the topics in 

APCO’s 30(b)(6) notice and (2) whether Helix was under an obligation to produce complete job 

cost and accounting documents.  To date, complete job costing and accounting documents have 

not been produced.  

 

 I declare under penalty of perjury that the foregoing is true and correct. 

 

EXECUTED this 23nd day of December 2018. 

 

      _/s/ Mary Bacon _________________________ 

      MARY BACON, ESQ. 
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MEMORANDUM OF POINTSA ND AUTHORITIES 

I. STATEMENT OF PERTINENT FACTS 

On July 3, 2018, APCO noticed the Rule 30(b)(6) deposition of the person most 

knowledgeable at Helix,1 (the “Notice”) to address the following seven topics that relate to Helix’s 

claims, the parties’ payment processes including releases, its contract with APCO, and most 

critically, its claim for extended general conditions: 

1. Your claims and facts as alleged against APCO; 

2. Documents that you have disclosed in support of your claims 

against APCO; 

3. Your assertion that APCO is liable for any portions of your 

general and/or bond claims; 

4. The payment process, payment details, scope of payments, 

parties involved, and standard practices of payment, including, 

but not limited to, all payment applications, approvals, amounts, 

checks, and releases;  

5. Each fact related to your contract agreement with APCO in 

regard to the Craig Ranch (“Project”) at issue in this matter, 

including, but not limited to original contact(s), change orders, 

and ratification agreement(s);  

6. Each fact related to your scope of work at the Project; and 

7. Your claimed damages against APCO, more specific, but not 

limited to, your assertions of damages as they relate to 

Helix’s general extended conditions. 2 

 

Helix is seeking $138,151 in damages in this action, all related to Helix’s claim for extended 

general conditions,3 so APCO’s seventh topic was critical. Helix did not object to any of the topics 

in the Notice nor did it seek a protective order.  Helix first designated Mr. Eric Rainer Pritzel to 

testify on its behalf.4  Mr. Pritzel was Helix’s field superintendent on the Project.  When asked 

which of the seven topics he was designated to testify about, Mr. Pritzel responded: 

 A. The -- I was the field superintendent.  So anything that needed to be 

coordinated out in the field, construction-wise, you know, conduit, wire, pulling, 

                                              

1 Exhibit 1, Notice of Deposition of Helix’s PMK.  
2 Exhibit 1, Notice of Deposition of Helix’s PMK.  
3 Exhibit 2, Helix’s Initial List of Witnesses and Documents at pg. 12. 
4 Exhibit 3, Deposition of Eric Rainer Pritzel.  
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trenching, stuff like that, then that’s what I can answer for you.  Any type of 

equipment stuff like that. 

Q. Okay.  How about project billing? 

A. That’s -- I'm not the guy for that. 

Q. Okay.  How about project job cost accounting? 

A. That would not be me. 

Q. Okay.  What about notice of claims? 

A. That’s not my scope of work.5 

When asked what he did to prepare for the deposition, Mr. Pritzel first answered that he did 

“nothing,” and then clarified that he reviewed “some of the cost accrued, the amount of time we 

had, the trailer, the forklifts, the wire pullers, you know, pulling trailer right there, any of those 

sheets where we had those accrued costs,”6  but confirmed he did nothing to investigate the seven 

topics in the Notice:  

Q. Okay. Did you take any steps to investigate any topics on the 

deposition notice for today?  

A. No.7 

 

Mr. Pritzle’s lack of preparation was obvious throughout his deposition. Even though one of the 

topics in the PMK notice was the Subcontract between APCO and Helix, Mr. Pritzle testified:  

Q. Are you familiar with the subcontract between Helix and APCO 

for the project? 

A. No. 8 

… 

Would you agree, to the extent that the city was holding Helix up, 

that Helix had an obligation to so notify Apco? 

THE WITNESS:  I don't think I can honestly answer that.  I -- I 

don't know. Yeah. No.9 

                                              

5 Deposition of Eric Rainer Pritzel (Oct. 4, 2018) at 5:6-21.   
6 Id. at 8:5-17.   
7 Deposition of Eric Rainer Pritzel at 12:6-9. 
8 Deposition of Eric Pritzle at 14:11-14. 
9 Deposition of Eric Rainer Pritzel at 40.  
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The fifth topic in the Notice was the Project’s change orders.10 But Helix’s PMK did not 

have any information on the Project’s change orders:  

Q. Did you ever submit a change order or request additional time 

from -- 

A. I can't recall -- sorry. 

Q. Let me make sure my record is clear. Did Helix ever submit a 

claim or request for additional time because of that? 

HELIX’S COUNSEL:  Object to the form of the question. 

THE WITNESS:  I can't honestly answer that. 

BY APCO’S COUNSEL: 

Q. Okay.11 

… 

Q. Okay.  As you sit here today, do you know if Helix ever 

submitted a request for additional time? 

A. That wouldn't be me. 

Q. Okay.12 

… 

Q. Did Helix ever ask for additional time and general conditions on 

any extra work change orders that may have been submitted? 

[objection to the form of the question] 

THE WITNESS:  That wouldn't be me.13 

…  

Q. Do you have any way to quantify how, if at all, performing that 

extra work delayed Helix on the project? 

HELIX’S COUNSEL:  Object to the form of the question. 

THE WITNESS:  That would be through my project manager. 

BY APCO’S COUNSEL: 

Q. Okay.  And I respect that. I guess I'm asking -- okay.  Sitting here 

today, you do not? 

A. Correct.14 

… 

                                              

10 See Notice.   
11 Deposition of Eric Rainer Pritzel at 56. 
12 Deposition of Eric Rainer Pritzel at 59. 
13 Deposition of Eric Rainer Pritzel at 63. 
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Q. Did you ever prepare any documents or information to be 

submitted to the project manager for billing purposes, i.e., 

percentage complete on items or quantities of items completed? 

A. No, that's his -- that's him. 

Q. So you have no personal knowledge of any outstanding or 

submitted change order requests? 

A. No. 

Q. No involvement in the pay application process? 

A. No.15 

Another topic in the Notice was Helix’s claim for extended general conditions.16 Mr.  

Pritzle could not answer even the most basic questions related to Helix’s claim:  

 Q. Do you know what Helix's original anticipated duration for the 

project was? 

 A. No.17 

Without exploring how long Helix anticipated in its Project estimate, APCO cannot determine 

when Helix allegedly started accruing its alleged extended general conditions.  Further, when 

asked about whether Helix had a budget for general conditions, Mr. Pritzel responded, “That’s not 

my scope of work.”18  When asked whether he could identify any delay on the Project specifically 

attributable to APCO, Mr. Pritzel testified “I—I personally, as a – as a field superintendent, no.”19  

But Mr. Pritzel wasn’t being deposed personally—he was being deposed as Helix’s 30(b)(6) 

designee. 

 When Mr. Pritzle was asked whether certain man-hours were included in Helix’s claim, he 

did not know:  

 Q. And I know – since you’re accounting for these additional man-

hours, do you know if Helix was paid for that? 

                                                                                                                                                    

14 Pritzle at 64. 
15 Pritzle at 94-95. 
16 See Notice at Topic 7. 
17 Deposition of Eric Rainer Pritzel at 29. 
18 Id. at 29:24-30: 2. 
19 Deposition of Eric Rainer Pritzel at 32. 
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 A. I don’t know.20 

And Helix’s claim for extended general conditions directly relates to when its work was 

substantially complete in relation to when the Project was supposed to finish, but Helix’s PMK did 

not know that information either:  

 Q. Does that indicate to you that your work is substantially complete at 

or about that point? 

 A. I can’t – can’t comment on substantially complete.  That would 

be the PM.  I mean, that could just be tools that I’m just not using anymore.21 

 … 

 Q. The fact that you’re calling off the Connex, does that indicate to you 

that, from your perspective in the field, you’re substantially complete as of July 24, 

2013? 

 A. I can’t answer that.  That would have to be the project 

manager….22 

Because of the limited nature of what Mr. Pritzel was able to testify about, APCO allowed 

Helix to produced Mr. Robert Johnson on November 28, 2018 as its second Rule 30(b)(6) 

designee confirming that, “…he is here to cover those topics that weren’t covered in the prior 

30(b)(6) depositions. There were a few in there.”23   

Mr. Johnson is Helix’s Senior Vice President.24  To prepare for the deposition, he reviewed 

one deposition transcript and the pleadings in the case.25  He also testified that he had recently 

reviewed some corporate records related to equipment lists, but not for purposes of the Rule 

30(b)(6) deposition.26  In fact, he did not review any corporate records for his deposition:  

                                              

20 Id. at 71:16-21.   
21 Id. at 87:14-21.   
22 Id. at 92:9-15. 
23 Exhibit 4, Deposition of Bob Johnson Deposition at 5. 
24 Deposition of Robert Johnson (November 28, 2018) at 5:8.    
25 Id. at 7:3-18.   
26 Id. at 7:19-8:3.   
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Q. Okay.  So in preparation for today's deposition you didn't review 

any corporate records? 

A. No.27 

Like Mr. Pritzel, Mr. Johnson was unable to answer questions related to the topics in the 

Notice, the most critical being his lack of knowledge of Helix’s extended general conditions which 

account for all $138,000 in damages Helix seeks in this case. For example, Mr. Johnson could not 

testify how Helix even arrived at the calculation of its damages or which cost components went 

into its extended general condition damages:  

Q. Sitting here today, you can’t tell me what cost components go into 

that $108,000 general condition line item in Exhibit 1, can you? 

 A. No, not the details no.28 

The truth is Helix’s PMK did not know or care how its extended general conditions were 

calculated: 

Sitting here today, what would you go review to determine how the 

line item of $108,040 for general conditions was prepared? 

A. How would I review it? 

Q. Yes. 

A. When I reviewed this as a senior VP getting this delivered to me? 

Q. We can do it that way. 

A. It's not relevant to me.  All I care about is what are we billing, 

what are our overall costs to date. Individual line items is up to the 

PM to negotiate with his counterpart at Apco.  It's not relevant to me 

how any one of these individual ones are arrived at.29 

 

To highlight just how cavalier Helix was about its damages, it brazenly testified that its damages 

could “be anything” and it would depend on how the project manager built the job, but the second 

designee did not know how they were calculated on this Project: 

Q. Now go to line item 35. It says, "General conditions."· What does 

that line item represent? 

                                              

27 Deposition of Robert Johnson at 8. 
28 Id. at 13:23-14:1. 
29 Deposition of Robert Johnson at 10-12. 
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A. It would be anything related to cost to be on site.  It could be a 

whole bunch of stuff. What they comprised into that dollar 

amount I don't know, but it could be equipment, it could be -- 

project management could be in there for his time. It could be a 

number of things.· We'd have to find out how the particular 

project manager built this particular one up. 

Q. Okay.· How would you make that determination? 

A. For the general conditions? 

Q. Yeah. 

A. I wouldn't.· The project manager would, so number one.· Two, it 

varies from job to job. You got -- again, I'll go back to you got the 

contract documents that allow so much to be billed 

for general conditions, that allow so much for (inaudible), tell you 

sometimes what you can or cannot put into general conditions.· So 

you're asking me some specifics on something I can't answer 

here today because I just got numbers and I don't know how the 

numbers were comprised.30 
 

The Notice asked for specific information related to the Craig Ranch Project and Helix’s claims 

against APCO, not just how Helix generally prepares general conditions.31 And when APCO tried 

to discern which cost components could have gone into the claim, Helix could not answer:  

 Q. You’re not including any of those costs, are you, in your general 

conditions claim against Apco? 

 A. I don’t know if we are or we aren’t, to be honest with you.32 

Since it was clear that Helix’s PMK could not testify to its damages, APCO sought documents to 

try and confirm whether the alleged damages were substantiated. But APCO’s efforts were in 

vein:  

Q. Okay. Is there documentation that you could go review within 

Helix’s business records that would show you how somebody 

calculated the $108,000 for general conditions? 

A. I don’t know that answer.33 

                                              

30 Deposition of Robert Johnson at pg. 11.  
31 Exhibit 1, Notice of Deposition to Helix’s PM.  
32 Deposition of Robert Johnson at 46:20-24. 
33 Deposition of Robert Johnson at 12.  
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And there are no documents to reflect the original budget for extended general conditions 

which could have helped APCO determine how much over the general conditions budget Helix 

was. See Deposition of Johnson at 16 (“Q. And is there a document that would reflect the original 

budget for general conditions? A. No.”)  More importantly, a claim for extended general 

conditions would only start after the time Helix estimated under the contract would run—but 

Helix did not even know when it first mobilized to the Project: 

Q. Okay. Can you tell me when Helix fully mobilized to the project? 

A. I can't recall the date, no.34 

Helix’s responses make it impossible to tell when Helix started and finished its contract 

work.  Next, APCO tried to reverse engineer Helix’s damages by mathematically trying to figure 

out the cost of Helix’s general conditions per each month under its original bid to try and 

determine what its extended general conditions would be during a delay. But Helix was not able to 

assist in that either:  

 Q. Okay.  Sitting -- strike that. Are you able to do the math given 

the percent complete on the general conditions of period the original 

line item assumed that Helix would be on site? 

A. Say that again. 

Q. Sure. Mathematically for this 30-day period, you are billing 

$7,500 for general conditions; correct? 

A. Correct. 

Q. Can you take that number and mathematically determine, if that 

rate was used every 30 days, what period of time Helix assumed it 

would be on site? 

A. I can't do that sitting here, no. 

Q. Why? 

A. Why? Because I'd have to know when the job started and move 

mathematically backwards to see if it is every period like you're 

asking.  So I can't tell you and I'm not going to try to figure it in my 

head, especially since I don't know the date we were exactly on site.  

So, no, I can't. 

Q. As a matter of practice, would the $108,040 shown on the pay 

application that I've marked as Exhibit 1 be based upon Helix's 

budget for the project? 

A. Not necessarily.35 

                                              

34 Deposition of Robert Johnson at 14.  
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In fact, to Helix, the general conditions are just “a dollar to bill against, it’s not allocated by any 

time period.”36 That makes it is impossible for APCO to determine Helix’s damages because Helix 

picked a number out of thin air. To make matters worse, Helix confirmed it never bothered to 

check its own total cost accounting on the Project to determine Helix’s actual damages. See 

Johnson Deposition at 18 (“Q. Okay. At any time during this case have you gone back to Helix’s 

accounting system to look at the cost coding of the total costs on the project? A. No.”). 

Since Helix does not have any explanation for how it calculated its damages, APCO tried 

to obtain an understanding of its damages through Helix’s expected job costs versus its actual job 

costs, documents Helix maintains in its ordinary course of business. But Helix refused to produce 

those documents:  

Q. How does Helix determine if it made money on the project? 

A. By determining the amount of margin in dollars and percentage 

based on what we anticipated. 

Q. Based on what you anticipated in terms of cost? 

A. In terms of cost, correct. 

Q. And that type of a calculation is not reflected in Exhibit 3 

[Helix’s Job Costing- Transaction Report]? 

A. No. 

Q. What document would reflect that information? 

A. It would be a report from our accounting system that would show 

project cost total versus contract amount. 

Q.  And I assume that you still have access to that information for 

the project? 

A.· ·Should. 

APCO’S COUNSEL:  [Helix’s counsel], are you willing to look for 

and produce that? 

HELIX’S COUNSEL: A total -- a loss/profit type analysis?  What is 

it you're looking for exactly? 

APCO’S COUNSEL: I'm looking for calculation of costs versus 

budgets or contract amounts. 

HELIX’S COUNSEL: I guess I will reserve the right to respond to 

that.  I don't -- I mean discovery's come and gone.  It wasn't 

something that was specifically asked for.  And it sounds like it's a 

report that has to be generated, it isn't something that already exists, 

                                                                                                                                                    

35 Deposition of Robert Johnson at 15-16.  
36 Deposition of Robert Johnson at 15. 
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such as this one had to be generated.  So I guess we'll discuss that 

off the record. 

APCO’S COUNSEL:  Well, let me make sure our record's clear. 

BY APCO’S COUNSEL: 

Q. The information that compares your total cost for the project 

versus budget or contract amounts, that currently exists in your 

accounting system; correct? 

A. There is some version of it within our -- it may be outside of our 

accounting system, but there is a version of it. 

APCO’S COUNSEL:  All right.  I'm going to request that you look 

into that and produce that to us.37 

 

But as explained more below in APCO’s Motion in Limine No. 4, those documents were never 

produced to APCO.  

Helix claim is for extended general conditions from January through October 2013.38 But 

as of May 2013, Helix had not billed all of its general conditions yet: 

Q. Okay.  Well, if that's the case, why is it that through Exhibit 2, up 

through the end of May 2013, Helix still hasn't billed all of its 

general conditions? 

A. That's a good question, because we should have.  Now, why the 

project manager didn't, we'd have to ask him.39 

 

This is troublesome because Helix could not have started incurring “extended” general conditions 

before it had finishing billing all of its original contractual general conditions.  Then again, this 

answer was not surprising because Helix did not even know how long it actually anticipated the 

Project to take in the first place:  

Q. Sitting here today, do you know what Helix’s bid assumed in terms 

of the time that Helix would be required to be on the Project? 

A. I don’t know the exact time as in duration.  I do know that the 

original contract was early January of 2013.  When it started I don’t know, 

and the duration of it I don’t recall.40 

                                              

37 Deposition of Robert Johnson at 22-24.  
38 Deposition of Bob Johnson at 24. 
39 Deposition of Robert Johnson at 24.  
40 Id. at 8:6-13.   
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In short, Helix’s PMK did not care what the general conditions were, they were just numbers to 

him.41 In response to a question about submittals for the Project, Helix’s PMK responded:  

A.· ·We don't know what's all in the submittals.· There's our 

submittal, there's our subcontractor submittals.· I don't know if he 

put our submittals in with the general conditions or he put ours in 

with the submittals, or are they just the subcontractors'.· We can 

talk all day long about numbers, but they're just numbers to me. 

I don't know what's in them.42 

 

But the problem is, they’re not just numbers to APCO. They represent a serious claim that is being 

litigated.  To add insult to injury, Helix did not even understand which personnel were on the 

Project and what time each person spent on the Project, a component of its extended general 

conditions claim:  

Q.  Who was your project manager for the project? 

A.· ·Kirk Williams. 

Q.· ·And during the time of the project, how many other projects 

was he working on? 

A.· ·I don't recall. 

Q.· ·Okay.· It would be more than the project; right? 

A.· ·Not necessarily. 

Q.· ·Okay.· Do you know? 

A.· ·I don't.· I already answered.43 

And since the PMK did not know, APCO asked if there were documents to confirm, but Helix did 

not even know that:  

Q.· ·What documents does Mr. Williams generate as a matter of 

Helix's standard practice and procedure to allocate his time spent on 

any one project? 

A. That I can't tell you because this is 2014.44 

 

Helix could not testify as to what personnel were included in its claim:  

Q.· ·And these are people in the home office? 

                                              

41 Deposition of Robert Johnson at 26. 
42 Deposition of Robert Johnson at 26.  
43 Deposition of Robert Johnson at 26. 
44 Deposition of Robert Johnson at 27.  
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A.· ·Could be on the site, could be in the home office.· I would tend 

to think these were probably home office. 

Q.· ·You're not including any of those costs,  are you, in your 

general conditions claim against Apco? 

A.· ·I don't know if we are or we aren't, to be honest with you.45 

 

And once again, there were no source documents for APCO to confirm what personnel were 

included in Helix’s claim: 

Q.· ·And what source documents would exist to tell us what they 

were doing in relation to the project and how much time was 

spent? 

A.· ·By then I don't know, especially after four years I don't know.46 

… 

 

Q.· ·Okay.· Based on Helix's practice during the time period that it 

was working on the project, would Mr. Williams have filled out a 

time card allocating his time to the project or any other project he 

may have been working on? 

A.· ·Possibly. 

Q.· ·Do you know? 

A.· ·I don't.47 

Q. Now, did there come a point in time when Mr. Prietzel was 

the only person on site? 

A. Very possible, but I wouldn’t be able to tell you that. 

Q. Okay.  So sitting here today, you don’t know. 

A. I don’t know.48 

In the limited job cost coding that Helix did produce, Helix couldn’t testify as to what the entries it 

produced meant:  

Q.· ·Okay.· Well, I noticed in reviewing the job cost that I marked 

as Exhibit 3, that there were some charges for Mr. Williams on page 

– Bates label 042 within Exhibit 3.· And there are – I believe those 

are labor hours to the right after Mr. Williams' name; correct? 

A.· ·The first thing I see to the right is trade codes.· So let me keep 

looking, reference. There is a quantity LS.· It just says lump sum. 

                                              

45 Deposition of Robert Johnson at 46.  
46 Deposition of Robert Johnson at 47. 
47 Deposition of Robert Johnson at 28. 
48 Id. at 45:19-25. 
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I'm not sure what it's indicating.49 

 

Further, Helix could not tell when it started coding the claimed trailer to the Project, and instead 

found mobile phone costs:  

Q.· ·Okay.· In looking at this [cost] report, when is the first charge 

for the on-site trailer? 

A.· ·I really don't know.· But you're going to want me to look, aren't 

you? 

Q.· ·Yes, sir. 

A.· ·For this report, hopefully I got the right one, February 8. 

Q.· ·And can you tell me -- 

A.· ·And it's really not even the trailer. It's an AT&T cost, but it's 

under the trailer code.50 

 

And even though Helix identified project code 15502 as a general extended condition 

(parking lot lights) in one of the job cost reports it produced,51 its PMK does not consider parking 

lot lights to be an extended general condition:  

Q.· ·Okay.· I want to follow up and ask you about some of these.· 

The first you mentioned was 15502.· Why do you consider parking 

lot lights to be a general condition? 

A.· ·I don't personally consider parking lot lights to be a general 

condition.52 

 

After exhaustive analysis and questioning regarding how Helix calculated its delay, it 

became clear that Helix’s claim has nothing to do with actual costs it incurred:  

Q.· ·Okay.· And sitting here today, have you ever done any type of 

analysis to determine how much more Helix spent on general 

conditions than was budgeted? 

A.· ·No.· What we did is we prepared our extended general 

conditions claim on a cost per day basis based on amount of days 

that we sought in the delay. 

Q.· ·So your claim is not tied to your actual costs or your actual 

budget or an actual loss? 

A.· ·Not to my knowledge.53 

                                              

49 Deposition of Robert Johnson at 27-28. 
50 Deposition of Robert Johnson at 33. 
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In fact, none of the numbers Helix was requesting as damages tie out to the numbers it provided in 

its supporting documentation or have any relation to Helix’s actual costs or tracked costs:  

BY APCO’S COUNSEL: 

Q.· ·Let's pick -- I'm looking at a third page of Exhibit 7 [Helix’s 

Letter re: Schedule Delay/Extended Overhead], and if we go to 

April, the project manager, there is a $5200 line item cost.· Can you 

tie that figure out to any of the costs in Exhibit 3 [Helix’s Job 

Costing – Transaction Report]? 

A.· ·I don't know if I can or not. Not directly, no. 

Q.· ·In fact, as I look at your job cost report for the project manager, 

it shows a total of $651 for April 2013; correct? 

A.· ·You're in April? 

Q.· ·Yes, sir. 

A.· ·I'm sorry.· I'm not. 

Q.· ·Bates label 059. 

A.· ·Okay.· Yeah, I see what you said. 

Q.· ·So just so I'm -- and I'm reading your report correctly, would 

you agree that for April 2013, your job cost shows only $651.28 in 

project management costs? 

A.· ·Part says 651, correct. 

Q.· ·So my statement's correct? 

A.· ·Yeah, the statement that it shows that in there is correct. 

Q.· ·Okay.· What is the total job cost for project manager for March 

2013 as depicted in Exhibit 3? 

A.· ·Exhibit 3, project management code, $705.54. 

Q.· ·And -- 

A.· ·But that doesn't mean that's his only time on the job. 

Q.· ·I don't understand your answer. 

A.· ·That doesn't mean that's his only time on the job.· You asked 

earlier if he had other jobs. It's very possible he did.· I don't recall.· 

He allocates his time how he sees it fit to the jobs. It's not to track 

his actual time on the job.· It's to put his costs where he was, to 

cover his costs. So if he had two other jobs that were a lot more 

project management cost in it, he might have allocated it there, but it 

doesn't change the fact that he's working on this job. 

Q.· ·What Bates page are you on? 

A.· ·Forty-two. 

Q.· ·Okay.· So your actual cost as tracked by Mr. Williams was 

$705 versus the claimed 5200; correct? 

                                                                                                                                                    

51 Deposition of Robert Johnson at 38-39 
52 Deposition of Robert Johnson at 39. 
53 Deposition of Robert Johnson at 44.  
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A.· ·Not tracked.· That's the time he submitted against this 

project in that particular month, but is not documenting his 

actual time on the project. 

Q.· ·Well, how would he determine what time he's going to allocate 

to this project? 

A.· ·That's his individual call.· He could have allocated zero here 

and put it all in another job, it would have been fine by us.· This isn't 

here for tracking his exact time on the job.· It's just for costs that he 

is allocating to this project at that moment.54 

 

As the deposition continued, it was clear that none of Helix’s claimed costs were tethered to 

reality:  

·Q.· ·All right.· Okay.· Well, the fact is the amounts that have been 

claimed for project manager don't tie out to the actual job costs for 

the project; correct? 

·A.· ·No, they don't, but it wasn't intended for that purpose.55 

 

But Helix produced the job cost reports to quantify and substantiate its claim against APCO—so 

Helix should have intended them for that purpose in producing them.   

Helix produced Mr. Johnson as a second Rule 30(b)(6) designee because Mr. Pritzel was 

unable to testify about the majority of the topics in the Notice, including Helix’s damages for its 

extended general conditions.  Mr. Johnson turned out to be equally unprepared, prohibiting APCO 

from gathering relevant, discoverable information about Helix’s alleged claims and damages from 

Helix.  The fact is, Helix was equally unprepared for the other topics in the Notice such as the 

Subcontract and the Project’s change orders.56   

                                              

54 Deposition of Robert Johnson at 63-66. 
55 Deposition of Robert Johnson at 60.  
56 Q. From and after that and the city rejected it, did Helix ever demand or request that 

Apco escalate or prosecute that claim against the city?  

A. I believe we did, but I’m not personally knowledgeable of that happening, so I’m 

not the best person to answer.  But yeah, I do know we wanted to pursue that and I believe 

that might have been done with our president. 

Q.· ·Okay.· You personally don't know of any direction or requests to Apco that Apco 

appeal or prosecute the denial of Helix's general condition claim against the city; correct? 

A.· ·Not anything specific formal, no. 

Q.· ·All right.· Did Helix ever submit a formal change order request for general 

conditions? 
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Helix brings several claims against APCO and seeks over $138,000 in damages for its 

extended general conditions, yet it could not produce and prepare two Rule 30(b)(6) designees to 

answer questions about its claim. As outlined above, Helix cannot answer questions about how 

long it anticipated to be the Project, how long its general conditions were budgeted to last, how 

long they actually did last, when it started incurring extended general conditions, what cost 

components went into that claim, which personnel are a part of that claim, or how that claim was 

quantified. Accordingly, Helix should be barred from presenting information related to its 

extended general conditions claim. APCO has been severely prejudiced because it is heading into 

trial completely blind about Helix’s extended general conditions damages. But it was never 

APCO’s job to disclose or know this information—it was Helix’s. Because Helix failed to meet 

the requirements of NRCP 30(b)(6) and thus could not provide sufficient testimony regarding the 

topics set forth in the Notice, this Court should preclude Helix from introducing evidence at trial 

related its extended general conditions claim or damages, or in the alternative, bind Helix to its 

testimony and limit any evidence that would change or expand upon that testimony.  

II. LEGAL ARGUMENT 

“The trial court is vested with broad discretion in determining the admissibility of 

evidence.”57  Accordingly, this Court should preclude Helix from introducing evidence at trial 

related to the topics in the Notice pursuant to NRCP 37(d).  See Bahena v. Goodyear Tire & 

                                                                                                                                                    

A.· ·I don't recall. 

Q.· ·Do you know? 

A.· ·Don't know, don't recall. 

Q.· ·Do you know the cause of any delay on the project? 

A.· ·Nothing specific.  Deposition of Bob Johnson. at 82-84   

… 

Q. Are you aware of any provision of the subcontract that Apco breached in your opinion? 

MR. DOMINA:· Objection, calls for a legal conclusion. 

THE WITNESS:· I can't answer a legal question like that. Deposition of Bob Johnson at 

83. 
57 State ex rel. Dept. of Highways v. Nevada Aggregates & Asphalt Co., 92 Nev. 370, 376, 551 P.2d 1095, 

1098 (1976). 
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Rubber Co.,58 (affirming harsh sanctions imposed under NRCP 37(d)); Foster v. Dingwall,59 

(same). In the alternative, APCO requests that the Court order that Helix is bound and limited to 

the answers it gave in the Rule 30(b)(6) deposition.  

A. Helix failed to meet the requirements of NRCP 30(b)(6). 

NRCP 30(b)(6) requires that a corporate organization designate individuals to testify on its 

behalf.  Their testimony represents the knowledge of the organization, not of the individual 

deponent, which is why the corporation has a duty to prepare its designees on matters known to it 

or reasonably available to it based upon the topics identified in the notice.60  “The corporation 

appears vicariously through its designees.”61  While a Rule 30(b)(6) deposition is not a “memory 

contest,” “a corporation has ‘a duty to make a conscientious, good-faith effort to designate 

knowledgeable persons for Rule 30(b)(6) depositions and to prepare them to fully and unevasively 

answer questions about the designated subject matter.’”62  This duty “goes beyond matters 

personally known to the witness or to matters in which the designated witness was personally 

involved.”63  Rather, the corporation must prepare its designees with the matters reasonably 

known by it—the responding party.64   

A Rule 30(b)(6) designee must be "thoroughly educated about the noticed deposition 

topics."65 A Rule 30(b)(6) designee "may not take the position that its documents state the 

                                              

58 126 Nev. 243, 255, 235 P.3d 592, 600 (2010). 
59 126 Nev. 56, 66, 227 P.3d 1042, 1049 (2010) 
60 NRCP 30(b)(6).   
61 QBE Ins. Corp. v. Jorda Enterprises, Inc., 277 F.R.D. 676, 688 (S.D. Fla. 2012) (“The testimony of a 

Rule 30(b)(6) witness represents the collective knowledge of the corporation, not of the specific individual 

deponents. A Rule 30(b)(6) designee presents the corporation’s position on the listed topics. The 

corporation appears vicariously through its designees.”). 
62 Great Am. Ins. Co. of New York v. Vegas Const. Co., Inc., 251 F.R.D. 534, 539 (D. Nev. 2008) (quoting 

Starlight International, Inc. v. Herlihy, 186 F.R.D. 626, 639 (D. Kan. 1999); Dravo Corp. v. Liberty Mut. 

Ins. Co., 164 F.R.D. 70, 75 (D.Neb.1995)). 
63 Id.   
64 Id.  
65 Id. 
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company's position."66 Adequately preparing a Rule 30(b)(6) designee can be burdensome, 

however, "this is merely the result of the concomitant obligation from the privilege of being able 

to use the corporate form in order to conduct business."67 To prepare, the deponent must, if 

necessary, "use documents, past employees, and other resources."68 “[E]ven if the documents are 

voluminous and the review of those documents would be burdensome, the deponents are still 

required to review them in order to prepare themselves to be deposed.”69  

Here, the Notice specifically seeks information related to Helix’s extended general 

conditions claim and damages.  These matters should be “reasonably known” to Helix, as it is the 

party that brought the claims.  Helix’s claim for extended general conditions are directly relevant 

to this case, and APCO is entitled to gather discoverable information about them, including 

testimony of Helix itself.  Yet, when asked questions related to its claim for extended general 

conditions, Helix’s designees repeatedly responded that they were not the person who could 

answer the question and did not know the answer.70  Notably, both designees also admitted that 

they did very little to prepare for the Rule 30(b)(6) deposition.  Helix’s lack of preparedness 

contradicts the entire purpose of Rule 30(b)(6).  NRCP 30(b)(6) compels Helix to produce and 

prepare witness(es) to offer binding testimony on its behalf related to the information requested.  

Helix did nothing to prepare or educate its designees on the seven topics in the Notice, and as a 

result, it failed to meet the requirements of NRCP 30(b)(6).  

B. Helix should be precluded from introducing evidence or testimony related to 

its claim for extended general conditions. 

This Court has the clear authority and obligation to preclude Helix, as the offending party, 

“from offering evidence at trial on the subjects of examination [Helix’s Rule 30(b)(6) designees] 

                                              

66 Id. 
67 Id. at 540 (internal quotation marks omitted). 
68 Briddell v. Saint Gobain Abrasives Inc., 233 F.R.D. 57, 60 (D. Mass. 2005). 
69 Bd. Of Trustees of Leland Stanford Junior Univ. v. Tyco lnt'l Ltd., 253 F.R.D. 524, 526 (C.D. Cal. 2008). 
70 See Section I supra. 
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could not address.”71  While this is a harsh remedy, Helix should not be permitted to benefit from 

its repeated violation of NRCP 30(b)(6).  In Elan Microelectronics Corp. v. Pixcir 

Microelectronics Co. Ltd.¸ the District Court for the District of Nevada granted Elan’s motion to 

prohibit Pixcir “at trial or in motion practice from offering any evidence concerning its costs that 

would be deducted from revenue to reduce profits it has made from any alleged infringing sales,” 

because Pixcir’s Rule 30(b)(6) designee “was not only unable to answer the majority of questions 

directly related to topic 6, but disavowed knowledge of the contents of documents the corporation 

produced in discovery on the topic, and whether the information was accurate.”72 That is exactly 

what Helix has done here and APCO is entitled to similar relief.  

Helix may contend that it has produced documents and discovery responses in this case 

sufficient to disclose its theories, making its 30(b)(6) testimony not critical.  This argument should 

be ignored because “[p]roducing documents and responding to written discovery is not a substitute 

for providing a thoroughly educated Rule 30(b)(6) deponent.”73  Helix had a duty to prepare 

individuals to provide binding testimony on its behalf.  It failed to do so. 

C. In the alternative, Helix should not be permitted to offer evidence that changes 

the answers in its Rule 30(b)(6) testimony.  

In the alternative, the Court should limit Helix from introducing evidence that changes the 

answers provided by Helix’s NRCP 30(b)(6) designees. NRCP 37(d) provides that if a Rule 

30(b)(6) designee fails to appear at its Rule 30(b)(6) deposition, a court may, inter alia, "prohibit[ ] 

that party from introducing designated matters in evidence."74 Producing an unprepared 30(b)(6) 

designee "is tantamount to a failure to appear."75 See also Resolution Trust Corp. v. S. Union 

                                              

71 Great Am. Ins. Co. of New York, 251 F.R.D. at 539. See also NRCP 37(d) (stating that the Court can take 

any action set forth in subpart (b)(2), which including prohibiting the offending “party from introducing 

designated matters in evidence.” 
72 Elan Microelectronics Corp. v. Pixcir Microelectronics Co. Ltd., 2:10-CV-00014-GMN, 2013 WL 

4101811, at **8-9 (D. Nev. Aug. 13, 2013). 
73 Great Am. Ins. Co. of New York, 251 F.R.D. at 541. 
74 NRCP 37(d) (quoting NRCP 37(b)(2)(B)). 
75 4 Great Am. Ins. Co., 251 F.R.D. at 542 (citing Black Horse Lane Assoc., L.P. v. Dow Chem. Corp., 228 

F.3d 275, 304 (3d Cir. 2000)) 
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Co.,76 (concluding that an unprepared 30(b)(6) designee amounted to a non-appearance); Bank of 

New York v. Meridien BIAO Bank Tanzania Ltd.,77 (same).  

“When a corporation’s designee legitimately lacks the ability to answer relevant questions 

on listed topics and the corporation cannot better prepare that witness or obtain an adequate 

substitute, then the ‘we-don't-know’ response can be binding on the corporation and prohibit it 

from offering evidence at trial on those points.”78 Said another way, “the lack of knowledge 

answer is itself an answer which will bind the corporation at trial.”79  Helix produced Mr. Johnson 

as a second 30(b)(6) designee because Mr. Pritzel could not answer questions about its claim for 

extended general conditions and had not been prepared to do so.  Mr. Johnson turned out to be 

equally unprepared and also could not answer questions within the scope of the Notice as it relates 

to Helix’s claim for extended general conditions.  Should the Court not be inclined to preclude all 

evidence related to the topics in the Notice, then it should bind Helix to its answers and prohibit it 

from offering additional evidence on topic 7 that would change, explain or enlarge its answers. 

For the reasons stated herein, APCO respectfully requests that this Court enter an order 

precluding Helix from either introducing evidence related to Helix’s claim for extended general 

conditions or limiting Helix’s evidence to the relevant answers provided by Helix’s NRCP 

30(b)(6) designees. 

III. MOTION IN LIMINE NO. 3 TO EXCLUDE HELIX OF INTRODUCING 

EVIDENCE OF ITS ACCOUNTING DOCUMENTS OR JOB COST REPORTS  

NRCP 16.1(a)(1)(b) requires that parties voluntarily disclose “[a] copy of…all documents, 

data compilations, and tangible things that are in the possession, custody, or control of the party 

                                              

76 985 F.2d 196, 197 (5th Cir. 1993) 
77 171 F.R.D. 135, 151 (S.D.N.Y. 1997) 
78 QBE Ins. Corp., 277 F.R.D. at 690. 
79 Id.  See also Strategic Decisions, LLC v. Martin Luther King, Jr. Ctr. for Nonviolent Soc. Change, Inc., 

1:13-CV-2510-WSD, 2015 WL 2091714, at *9 (N.D. Ga. May 5, 2015) (granting the plaintiff’s motion in 

limine to exclude evidence that “contradicts, alters, supplements, amends or explains” the Rule 30(b)(6) 

testimony at trial because the defendant failed to provide a knowledgeable representative to testify about 

the Rule 30(b)(6) topics).   
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and which are discoverable under Rule 26(b).”80 Under NRCP 26(e)(1-2), a plaintiff must 

immediately supplement its NRCP 16.1 disclosures and its discovery if it learns of additional 

relevant information that it failed to produce.  Pursuant to NRCP 37(c)(1), “[a] party that without 

substantial justification fails to disclose information required by Rule 16.1 or 26(e)(1), or to 

amend a prior response to discovery as required by Rule 26(e)(2), is not, unless such failure is 

harmless, permitted to use as evidence at trial… any witness or information not so disclosed.” 

Additionally, NRCP 37(b)(2) empowers the Court to sanction parties that “fail [ ] to make a 

disclosure required by Rule 16.1(a).” “Under NRCP 37(b)(2), a district court has discretion to 

sanction a party for its failure to comply with a discovery order, which includes document 

production under NRCP 16.1.”81  

Pursuant to NRCP 16.1, Helix had an obligation to produce a copy of its full accounting 

records and job cost documents with its initial disclosures since they are relevant and discoverable.  

Helix only produced partial copies. On December 28, 2016, APCO requested “all accounting 

documents, including, but not limited to, all receipts, invoices, and other related documents You 

claim support the damages asserted through Your causes of action.”82 Helix did not produce the 

full accounting or job cost documents. Then on November 13, 2017, APCO sent Helix another 

request for production, requesting “all accounting documents for the Craig Ranch Park” Project.83 

But again, Helix did not produce a full set of these documents.84 

Because Helix’s claim is one for extended general conditions, its accounting and job 

costing (to confirm what costs it budgeted and actually incurred during the Project) obviously 

came up at its PMK deposition. At the deposition, Helix admitted that it only produced incomplete 

job reports and confirmed that it would not be supplementing the record with a full copy of the job 

cost reports: 

                                              

80 NRCP 16.1(a)(1)(c). 
81 Clark Cty. Sch. Dist. v. Richardson Const., Inc., 123 Nev. 382, 391, 168 P.3d 87, 93 (2007). 
82 Exhibit 5, APCO’s Frist Request for Production of Documents at Request No. 4.  
83 Exhibit 6, APCO’s Second Request for Production of Documents.  
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Q.· ·Okay.· Is it your testimony here today that Helix had job costs 

for the project prior to the February dates that you've identified in 

your  prior testimony [from Exhibit 3- Helix’s Job Cost- Transaction 

Report]? 

A.· ·We have job costs prior to this date, correct. 

.. 

APCO’S COUNSEL:· Okay.· All right.· Cary, I guess rather than 

give you the opportunity, I'm going to request that you go back and 

supplement the job cost report, because if his testimony is 

correct, then you guys have just admitted you've given us an 

incomplete document. 

HELIX’S COUNSEL:· That's not true.· What we provided is the job 

cost report for the time period that we're claiming our extended 

[general conditions for] -- in other words, a job cost report prior to 

January of 2013 has no  bearing on our claim. 

BY APCO’S COUNSEL: 

Q.· ·Okay.· Sir, when is the first labor -- 

APCO’S COUNSEL:· Well, before I ask the next question and 

before I move off that, I'm going to maintain my request. 

BY APCO’S COUNSEL: 

Q.· ·In looking at Exhibit 3, when is the first labor charged to 

the project by Helix? 

A.· ·I can't tell by this report. 

Q.· ·Why? 

A.· ·Because you just asked me the first labor charged to the job.· 

This is only covering labor charged in this time period [when Helix 

alleges its claim for extended general conditions started].85 

 

Shockingly, as the deposition continued, Helix objected to answering APCO’s questions 

about its job costs because the reports were not complete and the testimony would not be accurate:  

Q.· ·In looking at the job cost report that I've marked as Exhibit 3, 

can you tell me when Helix first started charging costs to the 

project? 

A.· ·Not without a whole lot of work, because you have to go to 

every one of these pages and find the earliest date. 

… 

HELIX’S COUNSEL:· Are we sure this is a complete job cost 

report, by the way?· They have in the monthlies at the end of each 

report it says starting date, end date.· It looks like it's a monthly 

                                                                                                                                                    

84 Declaration of Mary Bacon, Esq., supra.  
85 Deposition of Bob Johnson at 34-36. 
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accrual starting, you know, perhaps it was just the extended general 

conditions type, I don't know, but I'm not sure that's a full report. 

APCO’S COUNSEL:· All I know is I think this is what the extent of 

the reporting you guys produced to us. 

HELIX’S COUNSEL:· Right.· And I think I remember the request 

was from prior counsel provide us a job cost report for 2013 on the 

project, like from the date that the project was not completed. I don't 

see anything prior to 2013, which is why I'm saying that, and the 

way that it's reported on a monthly basis. 

APCO’S COUNSEL:· Well, obviously if there is -- if you need to 

supplement, I'll allow you to supplement so you can -- it's up to you. 

HELIX’S COUNSEL:· If it's not a complete record, then I just 

don't want to have testimony that's not accurate if we're dealing 

with only part of the cost report.· Then Bob can let us know what 

he's seeing there. 

THE WITNESS:· All I'm looking for is the earliest date. 

HELIX’S COUNSEL:· For instance, Exhibit 1 -- no, I'm just saying 

we're obviously wasting time because we're not -- we're looking at a 

document that's incomplete.· So I don't think you need to be 

asking him questions about, hey, does this have all of your costs 

in it, when we know it doesn't. 
Exhibit 1 is a pay app for April 2013, but it's pay app 15.· That 

means there were 14 prior monthly pay apps.· Obviously Helix was 

on the job prior to 2013, yet we don't have that in here. 
APCO’S COUNSEL:· It's my understanding that this Exhibit 3 was 

produced to support your claim. 

HELIX’S COUNSEL:· Right.· Again, so just the latter part, the 

extended part.86  

 

Given the dispute, APCO offered to allow Helix the opportunity to supplement the record 

even though discovery was closed. Helix rejected this request even though it admitted reviewing 

the incomplete job cost reports it produced to APCO was a waste of time:  

 

APCO’S COUNSEL:· So I'm giving you the invitation on the record 

if you want to supplement your job cost coding or reporting, go for 

it. 

HELIX’S COUNSEL:· That's all we need to produce is documents 

to support our claim, not necessarily what was incurred previously.· 

So I'm not saying that, but I don't want you asking him questions as 

if this is the complete report, which you were. 

                                              

86 Deposition of Bob Johnson at 28-30.  
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APCO’S COUNSEL:· Okay.· Well, I'll deal with that with the 

witness. 

HELIX’S COUNSEL:· I'll make objections then, I'm just saying.· 

Little break -- no, I'm not done. 

APCO’S COUNSEL:· Okay. 

… 

HELIX’S COUNSEL:· It's a waste of time.· We're just wasting 

time.87 

 

Helix’s objection to producing these records appeared particularly unfounded since the documents 

were business records and could easily be printed out:  

 

Q.· ·Okay.· And we had this little debate earlier, but you are able to 

sit down at your computer system and print out all of the costs for 

the job from the time you first started on the project; correct? 

A.· ·Yeah, we should be able to, correct. 

APCO’S COUNSEL:· Yeah.· All right.· I'm going to request that 

you produce a complete job cost. 

… 

APCO’S COUNSEL:· And your costs are extremely relevant. 

… 

APCO’S COUNSEL:· Okay.· Anyway, I'm making my request. 

HELIX’S COUNSEL:· Denied.88 

As discussed more thoroughly in APCO’s Motion in Limine No. 3, supra, Helix also failed 

to produce a full copy of its accounting records which explain Helix’s expected job costs versus its 

actual job costs. Once again, this was surprising because Helix maintains this document in the 

ordinary course of its business and because APCO gave it an opportunity to supplement its 

disclosures to account for the full records.  

Q. How does Helix determine if it made money on the project? 

A. By determining the amount of margin in dollars and percentage 

based on what we anticipated. 

… 

Q. What document would reflect that information? 

A. It would be a report from our accounting system that would show 

project cost total versus contract amount. 

… 

                                              

87 Deposition of Bob Johnson at 30-32.  
88 Deposition of Bob Johnson at 62-63. 
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APCO’S COUNSEL:  [Helix’s counsel], are you willing to look for 

and produce that? 

HELIX’S COUNSEL: A total -- a loss/profit type analysis?  What is 

it you're looking for exactly?... I guess I will reserve the right to 

respond to that.  I don't -- I mean discovery's come and gone.  It 

wasn't something that was specifically asked for.  And it sounds like 

it's a report that has to be generated, it isn't something that already 

exists, such as this one had to be generated.  So I guess we'll discuss 

that off the record. 

APCO’S COUNSEL:  Well, let me make sure our record's clear. 

BY APCO’S COUNSEL: 

Q. The information that compares your total cost for the project 

versus budget or contract amounts, that currently exists in your 

accounting system; correct? 

A. There is some version of it within our -- it may be outside of our 

accounting system, but there is a version of it. 

APCO’S COUNSEL:  All right.  I'm going to request that you look 

into that and produce that to us.89 

As provided above, Helix has no adequate justification for its repeated failure to comply 

with Rule 16.1’s disclosure or NRCP 26’s supplementing requirements. Similarly, Helix also has 

no excuse for not producing these documents in response to APCO’s two requests for production, 

or APCO’s good faith requests that Helix supplement its documents. Because Helix’s complete 

accounting record and job cost documents are relevant to its claim for extended general conditions 

and because Helix has complete copies of these documents but is refusing to produce them, Helix 

should be prohibited from using the incomplete copies it disclosed at trial. 

 

/ / /  

/ / /  

/ / /  

                                              

89 Deposition of Robert Johnson at 22-24.  
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 IV. CONCLUSION 

In short, the Court should exclude all evidence of Helix’s accounting documents or job 

costs pursuant to to NRCP 37 as the referenced and missing documents relate directly to the type 

and amount of Helix’s damage claims.  

DATED: December 23, 2018. 

        SPENCER FANE LLP 
 
 
 By   /s/ John Randall Jefferies                                             

John Randall Jefferies, Esq. (Bar No. 3512) 

Mary E. Bacon, Esq. (Bar No. 12686) 

300 S. Fourth Street, Suite 950 

Las Vegas, NV 89101 

Telephone: (702) 408-3411 

Facsimile:   (702) 408-3401 

       Attorneys for APCO Construction, Inc.  

and Safeco Insurance Company of America 
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of SPENCER FANE LLP and that a copy of the 

foregoing APCO CONSTRUCTION, INC.’S MOTIONS IN LIMINE 3-4 was served by 

electronic transmission through the E-Filing system pursuant to NEFCR 9, NRCP 5(b) and EDCR 

7.26 or by mailing a copy to their last known address, first class mail, postage prepaid for non-

registered users, on this 23nd day of December, 2018, as follows: 

 

 
 

 

/s/ Mary Bacon       

An employee of Spencer Fane LLP 
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