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SUBCONTRACT AGREEMENT 

APCO CONSTRUCTION • CONflli\CT No: m-6 c .. teodo: ---· CONTRACT Amounl: $ 2,3BO,DB6,2U • 

OWNER: City of North Lii• Voea• PROJECT NO. : PWP# CL-2012-31 I Profe.:t No. 1398 
DISCRIPTION:' i,Mlg Ranch Rpqlgtlql P!.!1<-Phaaa II 

628 Wost Craig Road, NLV, NV 1!9032 
2250 LIIS Vegos Blvd. North 
North L .. Ven••, Novad• $9030 

The abovo tenn 'Ownef as referonced In lhl• st1bconlmot aJJroem,nt documont shall mean lho aho,e enHty or "')ant 
of Ille Ownera as •UUlOJIZlld repmsa111ative. · 

ARCHITECT/ENGINEER: 

A!Ohllnot SH Arcltltootum- 7373 Peak Ortve .. Sle. 250. Las Vegas, NV 89128 (fel.) 36:J. 
2222 (F~x) 31J3.6illl0; Moch.: MSA Englneerlng Coneullants -3701:. Windmill Lano Sin. 
100, las Vog••. NV 89123 (Tai.) 886-1100 (Fax) 891J..1133; S!ruol!Jrel Eriulnaor. 
Mendenhall Smlth-3571 Rod Rock S!teot. Sta. A, Laa Vegas, NV 89103, (fol.J 367,0726 

. (Fax) 367-2127; CMI / Landscap•: Cardno WRG - 101l4ll Joffroys SI., Hendoroon, NV 
60052 (Tel.) 000-0300 (fm<) 99Q,9305 

THIS AGREEMENT I, entered Info In consld•mlton of (he commllmonls mado lh• Wlh day of Onloller. 2011, 
beiwoen, 

GENERAL CONTRACTOR 

APCO ConskucUon 
3640 North Comm8!0o Sl 
NorU1 Laa Vegas, N\I 69032 
P • (702)734.0198 p. (702)734-0396 
Llconao No. 0014663 
Umll: Unllmllod 

Conlroolor and .subconlraolor agroa a, rollows: 

1. Cgntnu:tDocumonts 

AND SUBCONTRACTOR 

Holi• Eloclrlo 
3070 E. Sunsot Rd .. St.. 0 
Las Vegas, NV 09120 . 
P • (702) 732-1188 F •·• (702) 73z.4366 
L,:onse Mo. 0053810 
Lfmll: 1/nUmllad 

1.1 The Conlrru:t Oooumenhl forth!, SUbcontmct Agroomont, shilll lnciuda all OJ<Nblts •ltd.ollter documonl8 
altached horolo or mode a part lheroof by reforonco, all dtawlngo and ,pccmcollon, as de,lgned hy 
Al'chllocl: ,SH Architecture •• 7373 Paak Dn\/a., St.. 260, Las Vegas, NI/ 80128 (Tel.) 303-2222 (Fm<) 363-
6060; Moch.: M&A E11gh1oortng Consullllntn -370 E, Wlndmlll Lana Sia. 100, I.as Vegaa, NV 89123 o·e1.J 
890-1100 {F8") 690-1133; Struc(uml Englnoor: Mendenhall· Smith - 3671 Rod Rock Slnlol, S!o. A, Las 
Vegas, NV 69103, (ToL) 367-6726 (Fax) 3o7,2n1; CllrU I Landscape: Cardno WRG-10649 Jeffmyu st., 
Hcndarooo, NV 89052 (Tel.) 9/JO.S300·(f11X) 990.fl306 •• appioved by Cl!y of Norih La• \legs•, 2266 
Civic Center, North wis Vegas, WI 89030 and lh• Primary Conlraot belwoon owner and Contraclnr 
(hemlnaller 'Iha Primo Coolract"), lrn:ludtng all axhlbl!O, and other documanla aU••h•d lhaio!o or modo part 
hereof by rofororn:e lo fnciuda bu( not llml!ed to: Bid Document,i, Ownom Bf~ lnslnrcllons (1TB), Bfd 
Addenda, Consul!ent Report,,, Scope of Work, Sohodu!o of Work, Conlr,;cl General & Supplomenlol 
Conditions Iha Con!reo/ Documents and Plans & Spocil~alfons !Isled In Exhibit "A" subsoquant 
modffioallons lssuod lheralo. (All Conlract Oocumenls ltl~nUfled hamln shall ha horel1mll8r collocUvely 
referred lo as lhe 'ConlractOocuments'). . \ · 

Subcontraolor '::]i'i) Pago 1 of 18 

I 
JA808



( 
----~---------------·"'""'' ...... _, 

1".2 The Con~act bocumen(s are availablo In Contractors office. Subcontraotnr acknowledges that It has 
carefully examined and !Ully 1mderntands the Conlract Documents and site oondlttons. AddlUonal copies of 
lho Plans and SpaslflcoUons will be provkled Jo Subconlraclor, upon request, al Subconllllclors Cosl. 
Subconlractor shall, prior lo Iha commencement of tho Work, ravtew and compare all of tho Subcontract 
Documents relating lo the performance .of the Subconlmctor and any and all orrom, amblguttkm Md 
lnconslslanclos shall Jmmodo,toly be reported to the Co11tractor In wriling and rasolved to Subconlractors 
satisfaction. 

1.3 Suboontractor Is bound to tho Contractor to Iha same extant and duration that Contractor Is buund to 
Owner. Subcontraotor assumes toward Contractor all obllgaUoiis, llabllillas and responsibllitles that 
Contractor, by lha Contract Documents, has assumed toward Arco and Owner In the Prima Conlract. 
Contractor shill further have lha banaflt of all rlahfll, remedies, redr,ms and !imitations In rospect to 
Subcontractor and all things dona and used by Suboonlractor In panormanca of Its Work, whlcli (ha 
APCO/Owner and Its agents have analnst Contractor In Iha Conlract Documents or by law. Any and all 
decisions by Uia APCO/Ownar or tis agents relative to lnterpmtatlon of the Contract Documenw or any · 
ambiguity or dlsC1epancy thoillln shall be binding on the Subcontractor lo tho sama 0J1tent such ere binding 
on Contractor. Subconlraolor shall bind lower tier subcontractors and suppliers to full compliance with ell 
Conlrect. Documenl\l, Including all performance obllgallons and rasponslblllfles whk:h subcontractor 
assumes toward Conlraotor. 

2, Scope of Work 

2.1 

2.2 

2.3 

3. 

Subcontractor agrees to lum~h-all supervision and labor, furnish and Install all materials, equlpmont and 
supplies required, and do ell thh1ga ""°"""ll' to fully complete all. Its soope of work rthe Subconlraot 
Work"), referred to In Exhibit "A": Subaontrac:tor Scope of Work. 

Subcontraotor warrants to Contrecinr and Owner that all Work shell ba perfonnud In a non!, skillful, 
and worllmanllke monnor and will bo fit for l!s lntan~ed use bott1 as to workmanship and matertals. 
Subcontractor agree, that all matmlals and equipment furnished by Subconlraotor shan be new and of Um 
bast descrtpUon and quality of their rospecllva klnds, unless otheiwlse spoo!Oed and ordollld by Contreolor 
In wrttlng. Subeontraotor warrants that tha materials and aqulpment furnished and tho Worf< parformud wm 
sfllcUy comply wllh the Contract D0cu1mmts and this Subcontract and shall ba sallifac(ory to OWuer and 
Contractor. If the work or malarial Is found to ba noncompllant and deemed unacoepmble by the SIA, 
General Contractor or !he Owner, the Iota! cost of remedial repair, Inclusive of tesffng, lnapectlon• and any 
add!Uonat, labor cost aesoclated with remedial wo1k by others, wlll be the sole reepomilblUty of the 
subcontractor. 

Subcontractor undemtands and agroos to the Scopa of Work lnoluded In tho Pl.ms and SJlflclllcallons 
1aqulrernenls as It pertains to !ha Subcontractors work. Subcontractor will cooperate and participate In 
Parlnerk1g Mealing• Sponsored by Owner. 

Equal Qppqr!un!ty Clause 

During lha perfmmanco of any contrno~ Subcontractor, unless exempt, agrees to comply wl(h Exacullve 
Ord or 11246 (Equal Opportunlly Clause); Executive Order 11701 {Job Ope!lfngs for Vel!lrane); 41 CFR 80-
741 at, Soq., 41 CFR 60-250 (a) and 41 CFR 60-741.5 (Empfoymenlfor Handicapped) as foltom: 

3,1 Subcontractor will not discriminate against any employee or appllcanl for employment baoauoo of race, 
color, renglon, sex or nattonal ortgln. Subcontractor WIii iake afllrmallvo action to ensure that color, religion, 
sex or naUonal ortgln. Such acUon shall include, but not limited to tha following; employmant, upgradlnU, 
damoUon or transfer, recrulhnont or recruitment adverllalng, layoff or latrnlnaUon, rates of P•Y or other forma 
of componsallon, and seloctlon for training, including apprenllceshlp. Subcontractor agrees to post Ill 
consplcuoua placoo, available to employee and applicants for amploymont, notices lo be pmvlded by tha 
gover!lll1ent conlmcllng officer selling forth the provisions of this nondiscrimination olause. 
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3.2 Subconlraclor will, In all $Ollcllatlons or adverUsemenls far employoos placed by or on behalf of 
Subcontraclor, otate lhat all quolllled appllcanta will rooelve consideration for employment without regard to 
race, color, religion, sex or national a~gln. 

3.3 If picketing alises al the jo~ite and 'Contractor establishes a reserved gate for Subconlraclo(.s use and 
access, It shall be the obligation of Subconlraclor lo conlh1ua tho proper parlonnanco of Its Wolk without 
Interruption or delay. Subconlractor shall notify in wilting and Mslgn Its employees, tabors, subcontractors 
and suppliers ro such gates or entrances as may be oslabllshed for its use by the contraclor and In 
accordance with such conditions and at such times as may be lmpo,,ed by Contractor. S111ot compliance 
with Conlraclo(s galo usage p!1lcedures shall be required by Subcontractor, who shall be responsible for 
such gate usage by Its employees, labom, subcontractors and supp~rs. and !hair mspeollv• amployeea, 
labors, subcontracfo!B and supplleis. 

3.4 It I• tl1e Subconlrado(s responsibility to maintain an adequate work force lo complete tho pmject on 
saheduta. If tho Subconlraotor or ht• employees ors the raru,on for work stoppage, the suboontracfnr wlll be 
raap,mslble !or any delay ro the cons/ruotlon schedule and hold llabla ror oohadulo oormctlon, Inclusive of 
ova1~me .and monela!y clafms by 0U1er Subcont1actom, 

4. ~Lerl!i.Ul!d pay,nonts 

4.1 In consldarallon of lite strtct and completa and timely performance of all Subcontract Work, Contractor 
agrees lo pay Subcontraolor in the payment quanutles and aohedules as ~~ mom fully dasorlbed In l:xhlbtf 
"A'': Subconlruclor's 500110 of Work. 

4.2 In Consldomlion or tho 1,mmlsos, covenants and agreements of Subconrractor h•mln contained, and the 
full, fnllhful and prompt parfonnanoa of Iha Work In =ordance with Iha Contrecl Documenl8, Conlractor 
agreos to pay, and Subconlracloragrees ro moelve aJ)d accept as full compeneaUon for doing all Wolk and 
furnishing all materials and aqulpmenl contemplated and embraced In this SubC<llllrar:I, and for an loss or 
damage arielng out of tho nature of said Work, or from all acltons of tha elemenls or fmm any unforeseen 
dlfflcullles or obstaoros which may artso or be encountered In the perfomwnca of U10 Work, and for all rnlks 
of ewry descripllon connecllld with u,a Work, and for aH expanse Incurred by or In oonsequonco of Iha 
su,ponslon, lntenupllon or discontinuance of U1e Work, and for well and faithfully completing the Work and 
tho whofo !hereof In tho mannar and acco!!llilll to Iha requlrema_nts and lnskuctlons of Conlrootor and 
Owner or Ownofs agents In charge of the Work, If llfll', payment In the amount oftl1e Subcontract Price. 

4.3 Subcontractor, upon request of Contracror, and on such dais ru, Contractor •hall deslgnaw, shaJI submit 1o 
Contraotor, In form and oontent acoaptable ro Contractor, a monthly billing, (1) originals, showing quantlli'"' 
of Subcontract work lhat has bean saUsfac~ly complaflld In the preceding month, llll weff as backup 
material, by Schedule ill Values, tor same for submittal to Iha Owner. Subcontractor shaU also submit an 
original executed Conditional Release, ID (he fonn required by Contraotor, verifying payment of au labomrs, 
subcontraclors, oqulpment and material suppliers. Subcontractor shall also furnish required mleases from 
any sub-subconlractor, and/or materials suppliers_ U1at have 110Uffed Contractor of their pressnca on Iha 
Prof eel. Subcontractnrfurther agraas to provide all requlmd employment security department, Mngo bonofit 
trust funds, carllff~'<i payroU, and/or 0U1er reports as may l)a required by Iha Contractor or lhs- Contract 
Doouments. Subcontractor will provide Uncond!Uonal Lian Releases upon mcalp! of payment of any 
monies provided Iha subconlractor, lncluslva of daposlta, fees or prior months billing. No checks will be 
lssuad or printed subject to delays In receipt of unoondlllonal llien roleasas, All Uncond!Uonal Lien Releases 
shall ba lnclusll/9 of sub41eJ<COntracrors and suppliers, 

4,4 Progress payments will be made by Contraolor lo Subcontractor within 15 days alter Contractor act11ally 
receives payment for Subcontracro(s woik from Owner. 11,e prograss payment ro Subcontraclor shall be 
one hundred pen)enl (100%) of U10 value of suboontract work completed (1111!• 10% retention} du~ng Iha 
preceding nionlh as detennlned by the Owner, -loss such other ainounte as Contractor shall dotarmlne ru, 
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being property wllhheld ao allowed under U,ls A1Ucla or as provldod elsawhom In !his Suboontract. Tho 
esllmates of Owner as to the amount of Work oompleted by Subcontractor shall be binding upon Conlractor 
and Subcontnl(:tor and shall conclusively establish tho amount of Work performed by Subcon~actor. As a 
condlllon precedent to receiving partial payments from Contraclor for Wor11 po1fom1ad, Subcontmctor shall 
execute and deliver to Conlractor, _ wllh Its appllcatlon for payment, a fun and complete roJeasa {Forms 
attached) of alt clalms and causes of acllon Subconlractor may have against Contractor and Owner through 

· tho data or the axecuUon of said roleasa, save and exce1it lhosa claims specifically !Isled oi, said refoaso 
and doscrlbad In a manner aulflclent for Conlractor to f~nllfy such claim or claims wtth certainty. Upon u,a 
request of Conlraclor, Subcontractor shall provide an Unconditional Waiver of Relaali8 In form required by 
Co11tractor for any previous payment made to Suboontra•1or. Alfy payments to Subcontractor shiin be 
Gllndllloned upon ree-0lpt of the aouml payment, by Contractor from Owner. Suboontraclor heraln agrees lo 
assume the same rlsk !hat tlie Ovmor may become Insolvent Umt Contractor has assumed by entonng Into 
the Prima Conlract with the Owner. · 

4.5 Contractor shall have the rlght at au tlmos to contact lower tier subcontractors and suppliers to volify that 
U1ey are being paid by Subconlraotor for labor or matertals furnished for use In Iha Subcontmot Work. If It 
appe_arn that labor, malelial or other cos!S Incurred In the performance of fho $ubconlract Wor11 aru not 
being paid when duo, Contractor may tako whalever steps If deems necesaa,y to Insure Ul8t Iha prog111•• 
payments wlll be utlll:wd to pay suoh costs, Including, but not llmlted to, tile lssu,mce of Joint clieck1l payable 
to the claimant aff<lr written notice to Subcontractor, or additionally, making payment dlreoHy to claimant 
after written notloa to Suboanlraotor. Ir such payment by Contractor exceeds the balance of payments due 
or to become due to Subcontractor from contractor, then Subcontractor shall bo liable to Contractor for tho 
dlfferenoa. If lh• Owner requests p1oof of payment to a SulJ.ttar-conlractor or supplier, lhe suboonilllotor 
obligated to provide same In a timely manner, · 

4.6 Conlraotor Is hereby o)(prassly granted !he rtght to off-set any sums duo Iha Subconkactor under the 
provisions of this SUbcontrnot against any obtlgaUon U1at may ba due from Subcontractoi to Conlractor 
regardless of Iha oouroe of said obllganon. When requested by Contractor, Sl.lboontractor shell fumlm fo 
Contractor a ver!lled and flamlzod statement showfng U1a cam•• and addroosas of all entltlllll who have 
furnished or ,nay furnish labor, materlaia, and/or equipment for the Subcontract Wolk together with Uta 
amount due orto become due for suoh worn. 

4.7 The 10 paroent withhold retention shall ba payable to Subcontractor upon, and only upon Uta occurrence of 
all tha following events, each of which Is a condition precedent to Sub\)optraotot's right to receive flnat 
payment hereunder and payment of such retention: {a) Completton of tho enUro prnjoot dasc!lbad In Iha 
Con~act Documents: (b) Toa approllal and final accaptonce of the projeol Wolk by OWner, (c) Recclpt:of 
final payment by Contiactor fulm Owner; (d) DeUva,y to Contractor from Subcontractor au m,buul drawings 
for It's scopo of worn and other clos~ out documents; (e) Delivery to Contractor from Subconttaclor a 
Rofeaso and Waiver of Claims from oU of Subconlracto(s laborors, material and equipment suppliers, and 
:iubconfraotoro providing labor, materials or satvlca, to lhe Project. (Forms attached). If any sub, 
oubcontmctor, -fluppller or other parson mfusea to fumlsh a release or waiver required. by Ilia Owner or 
Contractor, U10 Subcontractor shall, upon Iha requeit of Contmctor, furn~h a bond saUsfactory to th• ownm 
and Contractor to Indemnify them against any such claim or lien. Shoutd tho exlstene-0 of any ull8lltlat1ad or 
un-dlschargod cfalm, obllgaUon or lion arising In ccnJuncUon wllh Subcontractors Work "'1coma known after 
flnal payment Is received from Contractor, Subcontractor shall promptly pay on demand all actual amounhl 
Conlractor and/or Owner pay In bonding around, satisfying, discharging or defending any such claim, 
obligation or lien, Including all cosL~ an_d attorney's fees Incurred In_ connecUon fharewith, Final payment 
shall not relieve Subcontractor from llablUty, or for warranly or guaranty, or for lndenmlly obligations for 
faulty or defective Work, 

4.6 Subcontraclor agrees that Contractor shall tiaw no obligation to pay Subcontractor for any changed or oxlra 
wo1t perfommd by Subco1tlractor until or unless Conlractor has actually bean paid for such work by lho 
Owner. · · 
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4.9 Progross payments and Final Payment shall not be consfdored or conslrued as evidence of acceptance of 
any part of Subcontractofs work untll final acceptance 'i,f the ProjerA by Owner. 

5. !,Jquldated Damage; 

5. 1 Subcontractor acknowledges that liqufdalod damages ere ldentiliod In Iha. prhna,contract betwaen lhe owner 
and contractor. II the owner exemfsas l.lqufd~ted Damages against confra,ror due to causes by tho 
subcontractor, Ul,m contractor shall have recourse lo colleot those funds from eny unpaid balances due 
subconlracfor. If subcontracrots unpaid bnlance c,mncl .atlsfy tha total amount or damages due, then 
Subcontmcfor agrees lo lntarast of 1.5 % par monlh of the unpsld balance until paid In full. 

o. Prosecu1J90 .!lD'lmk 

6.1 TIME IS OF THE ESSENCE OF THIS SUBCONTRACT. 

6.1.1 , Eight (8) copies or all Subcontractor submfltals shall be receivotl by Contractor to sufl tho 
requirement• of tho approved, CPM target schedule unless otherwise agreed lo In wrlllng by 
Contractor. Subconlmoror agroes lo provfdo plan-sf.ad sheafs for all subm!U•I• of roqulred slzo 
24'x36' Including one (1) sepia & sewn (7) blue line pMnfs. Product specifications shell hi, 
provided 111 61andant 8,,1/2' by 11" paper, three hole 'punched and Inserted Info throe ring blndem. 
Any required re<1ubmll1els shall be submitted as raqufrad by contract documente from the Owner. 

6.1.2 Final nr.oeptance and approval of this Subconkact Agreement Is ccntlngent upon approval of 
Subconkacrofs Submltlnls by U1e ownar/ArchftOGUEnglnaer. 

6. 1.3 Any delays In the submlltaf proco•s caused In whole or part by Subccntractor may be arotmds ror 
lmmedfata tennfnatlon of thfs Subcontract Agreement and subject Subcontraotorfo damages as 
provided In SooUons 8 snd 9 below. . 

6.2 Subcontraclor WJraes ti, commence the Subcontracl Work wiU1li1 five (6) calendar days altar recelvlrig 
nofiucatlon from Con~actor lo proceed, or within such other lime as may ba specified by COlllmclor, and lo 
prouesd at such points as Conlreclor may daslgnat,,, and lo continue dOlgently In Ifs performance In 

. accontance with the project schedule and at a paoo that wlll causa no delay 111 the progreS11 of the 
Contraolora or other subcontractor's work. 

6.3 Upon request, Subcontraolor shall prompUy pruvfde Contrl!Olor wlttJ schedulfng lnformallon, In the format 
required In H10 Contract Document,,, or ony oilier lofmmslion refuting to the onter or nature of Uie 
Subconhaot Work. Subcontractor lllJrees that Ilia project schedule may be revised by Contraotor as work 
progresses. Contmotor may require Subccnfracror lo pmsecute segrrnmls of tho Subconlract Work In 
phases as Contractor may specify. Subcontraotor shall comply with Instructions given by Contractor, 
lnoludlng any Instructions to suspend, delay or'acceforate tho Subco111reot WOik Subconfraolor shaU not ba 
entitled lo eny extra compe.nsa(lon from Contractor for any such suspension, delay 01 aocolamlion unless 
speclficetfy agreed to In wr!Ung·by the Cm~mctor and owner and paid fur by owner. The owners payment 
ID Contraafor of extra compensation for any such suspension, delay, or accelamUon shall be a condition 
precedent to Subcontract~s right, ff any, to mooiva such extra compensaffon from Conlmclor. 

8,4 Subcontraofor shsll keep the work area raasonably cleun of debris, daffy, resulUnu from U10 porformarn:e of 
Ifs work and shall remove from tho work area all debris generated by the execution of tha Suboonlract work. 
Non.:ompflanoa with verbal dlroolfon from Prima Conlraclo(s Project Suparlnlandent fur cleanup shall 
resuft111 one (1) wrlttan notice for cfaan.up. Upon failure to proporfy polloa the debris from lhalr own activity, 
24 hours after wrlUan notification !his subcontractor wilt be ffnad $500,00 plus U10 coat for clean.up deducted 
from Y.our naxt pay appflcatlon. 
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6.5 Subcontractor, In undotlaklng lo complofe Iha Subconlr.cl Work Wllhfn tha !Ima spec{fiod, avows tliat It has 
consldarnd ordinary delays Incident to such work; lncludlng, but not limited to delay$ Ill 110curln9 materials, 
equipment or workmo.n, an{j minor changes, omissions or addl«ons. unavoidable casuallfes, nollllal wealher 
condlllona, strikes or lockouts. If Subcontraclor shall bo delayed In ihe parformanca of Iha Work by any act 
or naglecl of Iha Owner or Architect, or by-llQenh! or representatives of either, or by changes ordered In the 
Work, or by firn, unavoldabla casualUos, national emergonoy, or by any oau,• olher that tha hitenflonal 
lnterferonca of conlraclor, Subcontraclor shall ba anlillad, as Subcontractors axcluslvo remedy, to an 
ox!onslon of Hma rea,onably necessary to compensate fur the limo lost due lo !ho delay, b\11 only If 
Subcontractor shalt noUfy Contractor 111 wntlog wllhln twanty lour (24) hours aftai such occurienoa, and only 
If contractor shall bo granted such Om• axlenslon by Owner. No limo extension will be allowed for delays or · 
auspenslons of worll caused or oont~buted to by Sub<;onllaclor, and no Ume extenilon will be granted 
Subconlractor that will rander Contraclor liable for liquidated damages or olhar loss under the Contract 
Documents. The Suboontraclor underalands that this le an aggressive schedule and !hat should \he 
Subcontractor fall to stoff 111a Project wilh tha proper worllforca, to stay on schedule, 1110n It I• understood 
that Uta Subcontmclor will havo It's worliforoe wmk overtime and/or weekends to maintain \he pace of the 
schedule solely at the subconlractors exp,rnia. 

6.6 In addlUon to olhor damaiJ•• and remedies provided In thla Subcontract, Subconlraotor ayrnea lo pay any 
liquidated damages that may be asaoeeed against !he Contmqtor by Uie Owner, as provided In tho r.Qntrac! 
Documents, for any project delays caused by Subcontraolor. Such damages shall be paid for each working 
day tha Subcontract Wolk remains Incomplete beyond tha time specified for subcontraot complollon plus · 
any extenslor lhareof agreed lo In wrl!lng by_tha Conkaclor, nnd granll!d by Owner. 

6.7 Contractor shall not be liable lo Sub<;ontractor for delays C111J110d by roason ot ffre or olher casualty, or on 
account of nots, strllros, labor lmUble, llltr0rtsm, aero of God, cataclysmic avent, or by roason of any other 
avant or causo bayond Conllactor's contra!, or contributed to by Subcontractor. 

6.8 All Subconllal:I work dono and all Subcontract materials delivered to the prnjeol alfe shall become 
Contraoto(s property, and said material shal not be romovad by Subcontractor or any olher P•111' from lhtl 
project slta without Conl/actO(s wrllten conl!llnt. After complellon and final acceptance of !he Subaml/acl 
work end final payment, Subcontractor shall promplly removo all remaining malerlal, equipment and debris 
of Subconlraotor. 

7, Changound ~ 
7 .1 Conl/actor may ont~r or direct changes, additions, deletions or other revlskms In the Sub<:ontract wmk · 

without lnvalfdatlng the Subconlmct. No changes, addillons, deletions, or other revisions io Iha Subconl/act 
shall ba valid unless mada In writing. Subconl/actor mark up shall bo limited to that slated In the contract 
documents In nddltlon to 111• dlrecifaolual on-slle cost oftne work, however, no profit and overhead marllup 
011 overilma shall be allowed, 

7 .2 Subcontractor, prior lo tha commenC11monl of such olrangeq or revised work, shall submll, (wllhln 24 boura 
of request) to Contractor, wrllten copies of Iha breakdown of cost or credit proposal, Including wmk schedule 
ravisiona, for changes, additions, deletions or o{har rovlalons In a manner consistent with tho Contract 
Docuniems. Contractor shall not be liable to Subconlraclor for a greater sum, or additional limo oxlenslo115, 
tlmn Contraclor obtain• from Ownar for such addltlonat worll, less reasonable overhead and proffl duo lo 
conllllt:lor, and also less professional and attorney's fees, eollls, and oUrer exponsos lacum,d by Contraclor 
in the collection of any such sum or time extension. Peyment 1o Suboontmctor for suc11 WOik shall be 
conditioned upon Contmcto(s actual 1~celpt of paymanl from the Owner Md such payment by Owner to 
Contractor wllh whatever documentation or support; ae Contm~1or may deem necosaary lo niigottalo wfih 
Owner. 
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7.3 

7A 

6. 

6.1 

9., 

9.1 

9.2 

10. 

10.1 

10.2. 

----·-"·~~~-·-~-
\ 

In any dispute between Conlmctor and Ownor as to amount, cla661ficallon, price, llme or value of 
Subcontract Work, or any Subcontmct materlal or supplies, or any delay In U1e prosecuUon of lhe 
Subcontract work caused by Owner, or any other matter whatsoever pertaining lo Iha Subconlmot wori<, 
Subconlraclor agreoc lo promplly and adequaleJy provide Contractor with whatever docuinanfaHon or 
support as Contractor may dean, necessary lo negollala wllh Owner. 

c'witraclor may dispute, appeal res/al, IIUgate or arl!llrate any decision of Owner, without being damTICd io 
have al!mlJ.ted any obllgaUon or llabnlfy Ill Subconlmctor. and If ~otl-l!hall4Mgalm;teunlrimlor, 
then SubcorittalltQf shall ba bound fhemby. Subco!)b:ao!oMjiay. at Its own expanse, participate wllh 
C<lntraclor In arblfra~~ pmceai!!llga,-Slrl£oiilraclor shall bear par! or all costs. Including allortlflys' 
fees and legal axpenses,Jn,;u~nJr.~olor In any such proceeding Involving a claim, which, If allowed, 
would '9!lliltJA-0nG1frinoro payments lo Suooilltraot01,..SUil!;QJll!:acl/l(s coals shall boar to tho total amount 
sought In !he procaadlng. Prosacutton of any suoh olaim or pmceedln{slrn11im..,,Hh• sol• risk of 
Subconfraclllr, and Contractor shall have no liabllily for or In rolaUon lo the outcome. 

. 8WJJl!llll!il1!! 

Subco11tractor shall not assign oi sublet tho Sulmolllracl or any pat! of t11e Subconfraot Work or any 
paymanla due her,mnder, without pdor wrilton consent of Con\raclor. Any such assignment made by . 
subconO-actor w1U10ut Conlracfots prior written consent Is void, and shall be grounds for fenmlnalion oflhls · 
Subcontract by Contractor, tenmlnates Iha Subconlraoto(a dght to any further payment and authorlzes 
Contractor to withhold all monies due or to become duo lo Suboonlractor. 

I.!!m 

All appffcabla toxas, contrlbutlm1s, Interest and/or penallles due under any federal, slate, county or 
municipal statute or regufallon arising ftom Subcontraoto(s Wolk are Included In Um prloo to be paid Jo 
SUbconfraclor under Iha Subconfrnnt Subcontnroror shall Indemnify, defend, snd save Conlraclof and 
Owner hanmfosi, from all llablllly, loss, and ~an&a fflSufUng fron, Subconlracto(s Mum to saUsry such 
obligations. Subcontractor shall, on demand, provide proof that all lel«ls and other charges have bean, and 
aro being property paid, 

If Confracfoi Is as1lessed or charged for any Subr.ontmclor trucos, contrlbuHons, inforeat or pena!Uos, 
Contractor shall have the rtght to withhold such amount from fUnda duo or ill become duo under lha 
Subcontract, and Ill pay dlractly to texlng aulhorlUes any sums othorwfse due Subcontractor, but not 
otherwise subject. In offset In acc<)rdanca with Settton 3 above, upon rocalpt of a tax levy from such taxing 
aulhorlfy. 

~ 

ff, Iii.the opinion of Confractor or Owner, Suboonlraclor falls, ot any llme, to supply a aumclont number of 
pmpa~y skllled workmen or sufficient materials and equipment of the proper qual/Jy; or falls to adequately or 
tlmoly perlonm tho Subcontract work to the sallafaclton of Contractor or Owner: or boco,nes ln1olvent or 
makes any ftling under tho Acts of Congress relating the bal!kruplcy; or falls, neglects and/or rufusos lo 
comply with fhe project plans and speclflcaUon; or fulls lo perform Iha Subcontract work In a good and 
workmanliko manner; or causes any slcppage of tho work of the other tmdos 'upon tha project; or falls to 
co1rnct dofectlve wori<; or falls to comply In any other rospaot with Iha fenns and condlUons of U1le 
Sub~-ontracl, Contract-Or may declare a default by Subcontmclor as herein provided. 

Contractor· shall provide prompt wrllten nol/ca of dofault lo Suboonbaotor, by mgulru· mall or as may 
otherwise be considered to reasonably provide notice to Subcontractor at Subcontracto(s place ofbusl11ess 
described above. Such nollca shall lie complate upon deposll at a rauular receptacla of Iha U.S. mall, Fax 
Transmission or upon actual hand delivery as provided herein. 
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In" the event of delauU by Subcoiltractor as provide<! above, Contractor may, at his opllon, demand 
Subcontractor to cure or oth•rwls• correet tha default and breach within Ulfeo calendar days after wiltten 
noUce by Contractor. If, after three days, Sulicontractor has falled to c11re and corract the default, 
Contractor may,_ at his sole option, provide any such labor, materials or equipment as may be necessary lo 
complete U1e Work covered by this Subcon~act AiJreomant and tharea«ar deduct tho cost U1ereor from any 
money than due -or U1erearter to be,;ome due to Subcontractor under this Agroatnant. Alooma!lvoly, 
Contraotor may wrrninate Subcontractots right to proceod wllh the Work and lherea«er enwr upon the 
premises and take control of all rnalurlals, tools, oqul1>me_111, and/or appllanooa of Subcontractor, and may 
employ any other person, persons, or mganlzallons lo finish the Work and provide tho labor, mateiials 
and equlpmont to accomplish U,at purpose. Following completion of tho Work by the Contractor or oll1er 
persons or organllnllons, all unused 1nateriale, tools, equipment and/ or oppllances shall be returned to 
Subcontractor. Subcontractor shall not ba entlUad t9 rent or payment of any kind for the use or 
Sulicontract()r owned equipment or materials, nor shall Contractor ba liable for any damages arising from 
a aid usa unlass resultlng from gross negligence, or wlllt\JI dostruoU_on by Contractor. 

In ttia event Subcontraclor has provldod a payment or perfmmanoa bond to Contractor, In aooordance wlU1 
Section 10 of lhls Agroemont, and- following explmllon o/ U10 threa days cure period, Contraolor will make 
nottce -and demand by registered maH upon Subcontracto(s surely to complete tha Work covered by U1fs 
SubcontractAiJreornent. In the evonl Su~oontracto(s surety !ails to no,lfy Contractor within (10) days after 
receipt. or noU,e and demand by Contractor of surety's aroctlon to complata Iha work on behalf or 
Suhconb·,wtor, such failure shall be deemed a warver by surety lo exercise Its tfghts to complete Iha Wort. 
Thereafter, Contractor may at his sole opUon, complete Illa Work as otherwise provldad by this Secllon. 

10.3 In oasa or any sucl'r termination of Subcontrnoto(s trght (o proceed with Uto Work, Subcon~actor shall not 
ba entitled to receive any furlller payment under this Subcontract AiJroemont unlil the Work undertaken by 
Contractor In his prime conlract Is completaly finished. At that time, If the unpaid balance of Uio amount 1o 
be paid under Utl• Agreement eMoeeds !ho oxponsou Incurred by Contractor In finishing Subcontmotots 
Work, such excass shall be paid by Conlrao1or to Suhcontraotor. but, If such oxpenso shall el(tleed tho 
unpaid balanoa, then Subcontraclor shall prompUy pay (o Contractor the amount by whloh suoh expense 
ameads lhe unpaid balance. 

'Expense' as rofeired to In this Section shall Jncludo all dlroct and Indirect coots lncunad by Contractor for 
fllmlshtng le!Jor, matertals, and equipment; to complete Ille Work covered"hy this Suboontract Agreement 
'Expanse' shall further laclude, but shall not bo llmltad to, rcplacamant of Subcontractor COla!l!, Uquldated 
damages Incurred by Contractor, extended field or«co ovort1ead, and home offico overhead, Contractor'• 
attorneys feas and costs, and any and all othor damages sustained by Contractor by reuson or 
Subcontrectots defauu. 

10.4 In the evont Contraclor elects to use ii,; own labor forces to complote Subcontraotor's Work, Subcontrao1or 
and Subcontractor's suroty agroa to pay Contrao1or for such Work at tho following rates: (a) Labor - At 
Contractor's than pravalllng labor rates, plus labor burden, Including, but not limited to, employment wxas, 
liability .Insurance, workmen compensation Insurance, and all other banafils; (b) Contractor owned 
Equipment-At the limn prevelllng Equipment Rental Rates as established by_ Iha Blue Bouk for ContraoUon 
J,qulpmanl as publlshed by Oaf~ Quast; all rental costs shall be determined by dMdlng Iha monthly rental 
mto by twenty-two days per monUt to dete1rnlne a dally molal rnte. Hourly roillal rates shall be downnlnad 
by dfvldlng the dally rato by eight; (c) Materials, Rental Equipment-Direct Invoice Costs, Including 
transportallon, If any; (d) Replacement Subcontractor-Direct In vole a Costs paid Raplaoement Suboonflactor. 
(e) Fiord and home ollloe ovarl1ead; (Q Ton parcont profit on all oxpensos lndlca(ad tn a-e above. 

In ll•u of computing overl,ead, as provided for above, Controctor may, at his solo opUon, elaol to assess a 
charge, on Items a, b, and c abovo, of 16% ror General Overhead expenses. In addition, Cootraolor may 
assass a charge on lmms a, b, and o above 1Q% ror Profit. contractor shall be antltlsd to 811 add!Uonal 
markup on any and all of a\lch eJ<paOsos. Contractor shall also ba enUHed to aii additional markup ~f 6% for 
Ganmal Overlmad and 10% for Profit on all oxpensas and cost Incurred pursuant to Item d and a abov~. 
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10.6 If the coot to complote. the Subcontract work Is more tlmn !ha unpaid balance of the Subcontract, than 
Subconbaotor shall he llabte to Conlmctor (or the dellclenoy,. and Contractor may hold, sell or oU,arwlse 
realize upon any Subcontractor malcnals or equipment, or lake other steps to coU•ot tho deficiency, 
Including making a claim against Subcontractof.s sumty. 

10.6 Whelher Contractor exorcises one or more of !he above options or rlghls, nolhlng contained hamln shall 
release Subcontractor Within the specified time. Subcontractor agraas ill Ille event of default that It will 
lmmedlalely assign and tum over to Contractor aU aub,contracts, material conlracls, or ordow, bills of lading 
for matertal en routs, and .any other necessaiy data or lnformallon that would minimize the cost or 
complolion of lite S11bconlract work. , 

11. Termination for Convenience 

11.1 Right to Terminate for Convenience. The Contractor shall have the rtght to lennlnata for convenlonca, at 
any Uma, a11d with or wltt1out cause, Subconlractor'a performance of all or part of the Subconlrai:t or · 
Subcontract Work, as defined In paragraph 2.1. 

11.2 Notice to Subcontractor. The Contractor shall provide Subcontracror with written notice of 1he tennlnalton 
two calendar days In advance of lhe effecUve date ol lhe tennlnatlon. Tho two-day period shall begin to rim 
upon receipt of tha termination for convanle.nca notlca by ffll) Subconh111llor. 

11.3 Subconlraotofs Obligations. Upon receipt of Ille wiltten notlca or tannlnallon, the Sub.:ontrsctor shall: 

A. Stop all work or Its perfonnance of all tho Subconh·aotor or Sub<lontraot Work that hae been 
lormlnntad, or stop work on .tho part of U,a Subconflact Work that hos been terminated if Its 
porformam:a of only part of tha Subcontrm:tW01k has been tannlnated. 

8. Entor Into no further suba$Ubcontracls or place any orders for supplies, materials, or factUlles, 
except as necessary to oompleta any portion of Uro Subcontract Work not tennlnated for 
convenience. 

C. Tormlnata all •«b-subcontracte or ordaro to tl1a axtenl related to «1e turmlnlltod Suboonlraot 
Wolk. 

D, A• d~ected by th• Conkactnr, flansfor UUa and dallvar to U1a Conl/llctor any fablicalJld or 
unfobrloatod parte, worl1 In prograso, completed work, supplies, and oUier malerlala pnilfuced 
or acqulmd for tl1e Subcontreotor or Subcontract Wo1k terinlnaled and tho completed or 
partially completed plans, drawings, Information, and 0U1er property tha~ If the Subcontract 
had boon coinptetad, tho Subconkactor would ba raquired 1n furnish to Uta Conlractor. 

E. Complete no11-tannlnated portions of tlie Subcou~actor Work If the Subconlracto(s 
performarn:e of only a part ofU1e Subconlracl Work has bean larmlnated, 

F. Use Its best offoltll to sell, as directed by tho Contractor, any materials of the types refe~ed lo 
In paragraph (0) abovo; provided, however, that tho Subconlmctor Is not raqulred to extend 
oredll lo any purooasar of 1hls matenal and may acquire Iha material under the condlllons 
prescribed by, and at prf<:es approved by, tho Contractor. The proceeds rrom Iha sale of such 
mataiial shall be applied to reduce any payment due from the Cont1111Jtor under this 
Subcontract. and credited fo the ptlco or cost of U1e Subcontract Work, or paid In any other 
manner directed by the Conlractor, 

G. Submit With 60 days of the effective dale of terrnh1atlon, tn tl1e Contractor, a written tonnlnetlon 
claim, along wllh all documentation raqulred to support tho claim. 
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fl. Tako any other acUon towaro 1ennlnallon as directed by lho General Conlraclor. 

11.4 Effoct of Owners TaMlnatlon of Contractor: If thera has bean a termination of Iha Confiaclo(s contract 
wllh the owner, the Subcontractor shall Ila paid the amount duo from tho Owner to Iha Contractor for lhe 
Subcontractors completed worn, as provided In Iha Contract Documents, after payment by Iha Owner lo 
\ha Contractor. · 

11,6 Compensation: If the Contractors con~act has not bean tennlnaled, Uie Conlraclor shall pay tho 
Subconlractur as follows: 

A. The dlroct coat of (Ile work peiformed by Subcontractor prior lo laMlnallon. • 

B. overhead, general, and administrative expenses (lndudlng lhooa for any sub-subconlraciB) In 
an amount equal lo 5% percent of direct costs. 

C. 5% percent prom or Iha total of the amounts allowed In paragraphs (A) and (B) above. If, 
however, It appell/S 1hat tho Subcontractor would have suetalned a losa on tho nritire 
S~bconlmct had It been complefsd, no profit shall be compensated by Iha Conlreclor, and U1a 
amounts paid for Ul• termlneUon shall not ba compensated for. 

11.6 Items Not Compens:aled: The Subcontractor shall not be compensated for. 

A. Any accounting, legal, clmical, or other eJ1panses lncurmd by Iha Subcontractor In the 
pmparallon of the Subcontmctofs termfnaUon clalm. 

ll Unabsorbed overt1ead and anticlpatad loot proms. 

11.7 Permlltod Dedudlons: T11e Contractor shall be enutled lo deduct from any payment dua the subconlr"lltor 
(A) any advance payment It has made to lhe Subcontractor for work not yet parfmmed under lhe terms of 
th<l Subconttaot and (B) ll1a amount of any claim lllat th• Contractor has against the Subcontractor. 

11.8 Conelderatlon: If nu work ha6 been perfonned by lite Subconltactor at U1e tima of termlnallen, 
Subcontractor shall be paid the sum of $100.00 for llll undertaking an obllgatlon to perfotm. 

11.9 Settl!lll1ent and Relaasa '01 Any and All Claims: Tho setlloment of termlnalton cosl!I purauant lo Paragraph 
9.5 of this Clause shalt constlluto a salllement and mlaaso of any and all olalms, known and unknown by tho 
Suboontranlor, arising prtor lo tonnl,mllon. 

12 Brunli 

12.1 .§JJru!kl ilia Conlmolor or proJool spooillcallons require II, the Subco11traclllr shall eX!lcuta a Labor a11d 
Material Bond and Fallhflrl Perfonnance Bond and Guaranty Bond In an amount equal to 100% of !be 
Subcontract Price in SocUon 3. SGld bonds shall be oxeculad by a corporate surety acceptable lo and 
on titles to lho same extent as may ba roqulrod of Contracfor pursuant lo the Prime Contract. Tha cost of Iha 
bonds shall bo Included In Iha Subcontract amount. The terms of this Subcontract Agreen1ent am 
lncorporat<ld by rerere11<,'U Into lhe bonds required by this section, and the tenns, condlUons, and remedies 
of Contractor, shall prevail over any similar tenns confalned ln said, bond. By Issuing a bond to 
Subconlracfm pursuant to this Agreement,· tho Subcootraolo~s surely specllically agrees lo be bound to 
Contractor lo U1e same extant and in Iha same aniount as subcontractor. 

13 Indemnity and Insurance 

'{Jff) 
Subcontracto~''-'·"' ·- Page 10 of 18 

JA817



13.1 INSURANCE REQUIREMENTS- Unless the Conkact Documents mqulre olherwls.e, Subcontractor aaroes 
lo procure and malnlaln, at hi~ nola cost and exponsa, tl1e followinu lnsumnce covomgo, 

·1. Worker's Compensation: Coverage A. Statutory policy ronn; Coverage B. Employa(s llabijlly; 
Bodily Injury by aeoldent - $1,000,000 each ace/dent; Bodjly Injury by dlsoasa- $1,000,000 each 
employee. Covarago shall be nmlntalnod In accordance with NRS 616 end 617. 

2. Commercial Auto Coverage: Auto llablllly limits of not lass than $1,000,000 each accident, 
Aggmgalo Limit • $2,000,000, combined bodily Injury and pruperty damage !lab!Hly lnsumnco 
k1cludl11g, but not llmlled lo, owned autos, hired or non-owned autos. · 

3. comprehensive Genoral Llablllty or Commercial Gonoral Liability, "Occurrence Form" only. 
"Claims Mado" fs not accept.ibla. Tho lhn!L~ of llablllty shill! not be less man: 

a) 

b) 

Comprehensive Ganoral Llnbllily: $1,000,000 combined single limit bodily/property 
darnage per oocur11Jnca or, 

Commercial General Llablllly: l11a llmlls of llablli(y shall not ba Iese H1an: Each 
Occummce llmlt • $1,000,000, Aggregata Limit • $2,000,000; Pall!Onol Injury limit -
$1,000,000: Products Complotod oiwratlona Aaomgato Limit • $5,000,000; General 
Aggmgalo Llmll (other lllan produclHomplete<l oparatlo~s). 

4. Excess LlabHl(y: Umblelta Form or Follow Fann Exoess wham nooessary to meet mqulred 
minimum amounill of ooverago. 

5. Any ao<lucUbla or self-Insured mtsnllon must.be tleclamd on lhe Certllloalo and Is subject to prior 
approval. 

Llablll(y Polley forms mustlncluda; a) Pmmlsas all<l oparaUon wllh no x, C or U exctuolon&; b) 
Produclll and complato<l oporaUons coverage (Subcontractor agrees to maintain this coverage for 
a minimum of. 1 year lollowtng completion of hta work); c) Full blanket contractual coverage; d) 
Broad fonn pruparty damago Including oompleted operaUons or Its equivalen~ o) An e11do1aement 
naming APCO Construction (!ill offlcar:i, omployeos and agenill) and any oll,er required lntarest 
a• !iddltional hmured(s); I) An ondomement stating: "Such coverage a, Is afforded by this policy for 
Iha benefit of lllo addlUonal lnsurod(s) shall be nonconlrlbullng with Um covel'lllta provldod under 
tills policy.' 

6, Other Reqy!rem11lllK(a) All policies must oontsln an endorsomant affording an unqullllliad lhl!!y 
(30) days noHca of cancatlllllon to the addlUonal lns11rml(s). in Iha event of canoellllUon or reduoilon 
In coverage: (b) All policies must be written by lnsumnco comp1111fas whoso rating In the most 
recent Besrs rating guide, Is nof tess than A:Vll Rating must be shown on Certllioato under 
'Companies Affording Covemgo'; (c) Cerltncates of lnsumnco with the requtrod endorsement 
evldellClng the coverage must ba delivered to APCO Conatruclion prior lo commoncement of any 
work under this Conlrac~ (••• attached samples) (d) If the Subcontraclor fails to secum and 
maintain lha required Insurance, APGO Conskuclion shall have llw right (wlll!out obllgallon to do 
so, however) to secure same In the nama and for Iha account of tlw Subcontractor In whloh event 
the Subcontractor shall pay the costa tl1oreo! and furnish upon demand all lnformatton lllat may ba 
requlmd In connection thomwlth. (a) Llablllly Insurance policies containing wummtlos must ba 
re'llewe<l for prtor appmval and acopptance by Contractor/Ownor, (ij Tho Subconliacln(s 
tnsuranca shall be primary wllh respects to APCO Conskucfion, Its omcors, employees and 
volunteers. 

13.2 INDEMNIFICATION 

r·b,1i) 
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a) !iWJJ!!!Ll•t~: All wo1k cove!lld by this ag!llemant lhal Is peilonnod al tho proJool alto, 
or performed In preparing or delivering materials or equipment lo the project site; or In 
providing services for Iha Project, shall ho at tho sole risk of Iha Subcontmctot. Suboonlraclor, 
t.o lhe fullest extent permitted by law, with raspact to all such work which la covernd by of 
incldanlal to Uds agraamonl, shall defend all claims through legal counsel accoptabla to 
Contractor, and Indemnify and hold Contractor, It's Insurance carriers and bonding companies, 
Ownor and any othor lnterastod party dasl9natod by Conlrnc!Qr, or Umlr agents, employees or 
representatives (collecllvely ra(am,d to as 'JndamnlHes') hallniess from and against any claim, 
llablllly, loss, damage, cost, expense, Including altomey's fees, awanla, ffnos or /udgmenls 
arising by mason of the death or bodily Injury to persona, Injury or damaga lo tangible 
property, Including !he loss of uso Uierefrom, whether or not It Is caused In .part by an 
indemnlleo; provided, however, Uiat U>e Subcontll!clor shall not be obllgaled under Uils 
agraamonl lo Indemnify lh• Indemnities with respect lo damages which aro ultimately 
detmmlned lo ba due Uio sole negllganco or willful misconduct of the lndilmnilioo. 

b) · Inda111nlty Ndt Limited: In any and all claims agalnstlhe Indemnities by any entployeeofU1a 
Suboonlraolor, or k>war «er subcontractor, anyone directly or Indirectly employed by any of 
lh•rn oi anyone for whose acls any of lhern ntllY bo liable, the lndanmlllcatlon obll/JaUon under 
this Paragraph shaU not bo limited In ooy Wfff by any llmllallon on Iha amount or typo of 
damages, compansallon or beneflls payable under any Worl<ars' or Workmen Companaatlon 
Ao!s, dlsablllty banafil aots or other employao btmofll aols. Said Indemnity ls Intended fo apply 
during Iha period of thls Agreement and ohall survlvo tho oxplmtlon or termination of fhe 

· Agreentllnt unlll auch time es action on aoooonl of any matter covered by such lndenmlty la 
barred by the applicable Statute of Llmllallons. 

14. l!)larmnty nnd Guaranwo 

14.1 Subcontractor agroas to promptly repair, rebulrd, replace or make good, without cost to Contraotor or 
Owner. any dofoots due lo faulty worl<manah/p end/or materials wlllch may appear within Iha guarantee or 
warranty paJiud established In Iha Conlract Docu1nents. II no such pllriod la sUpuialed In Iha oo~tract 
Documents, U18n Subconlracto(s guarantee shall-be fore period of one year from the date Cortlfloale of 
Occupancy Is obtained for the project Subcontractor shall require similar guarantees from all vendora and 
low,,r liar subconlra~'lors. 

15. ~ 

16.1 Suboontraclor agrees 1o pay all applicable palant royalllas and llcanse faes and to defend aff suits or olalms 
made for lnlnngoment of any patent rights Involved In lhe SubconlrMt wo!I<. 

16, Compliance with R@sula!l91w, ARPM!l!l Law and Saflltv 

18.1 All Wolk, labor, services and materials lo be furnished by Subcontractor shall strictly comply with all 
applicable fedorel, stala, a11d locar laws, rules, rogulallons, statutes, ordlnarroas, building codas, and 
dlracllvas now In force or herealter In ellect as may be required by lha Prlma Conlraot Subcontractor shall 
satisfy and comply wllh Iha foregoing as a part of the SubconlfSol 1~1hmil any additional compensation. 

16.2 Subcontractor agrees that Uie pravanHon or accldenls to workmen engaged In tho work und~r the 
Subconl!acl Is solely Its responslblUfy. If requastod, SubcontractQr sh~II SlJbmll a safety plan for review by 
Contractor. Conlrac!Qrs ro\ilow of any safety plan shall not bo deemed to release SubconlfSclor, or In any 
way diminish Its Indemnity or other liablllly as assumed under the Subconlrao!, nor shall It oonsllluto an 
assumption of lleblllly by Contractor, (See Section 5.6 ror additional requframenis) 
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16,3 Whon so ordered, Suboonlractor shall stop any part of ilie Wo.rK th,it lho Contraclllr or Ow nor do ems unsafo 
uni! oorracUve safety measures, sallsfaclory to Contractor and or Owner, h,wo been taken. Should 
Subconlraclor neglect Ill adopt such correetive measures, Contractor may do so and deduct the cost from 
payments duo or to become due to Subcontmclor. Upon request, Subconlractor shall !ltnely submit copies 
of all accident or Injury reports to Contractor. 

16.4 Subconttactor agree, to cooperate with the Contmctor In efforts to prevent lnjutlos to workmen employed by 
either narty In oarcylng out oparallons covered by this agmemenl, and to adopt and place In effect OSHA 
roqulromen!G and such pmctlr.al suggestions as may ba offered by the Contractor and/or the Owner to 
promote safety and safe working condlltons. Should !he Subconfrnctor fall lo fulfill It• obffgotions in relaUon 
lo safety mattero on Uie job site, at tho option of U1a Contractor, this Agraamant, upon ten (10) days wrltlen 
notice to Suboonlraotor, may be cancelled, and tho Subconlraclllr re(lulred to Immediately remove his 
equipment and ~mployees from lha project. 

17, Damage to Work 

17.1 All losa or damage lo Suboon~ar.tors' work resulting from any cause whatsoever shall be borne and 
sustained by SUbconlrector and ahaU be solely at lta rlak '!I'm final acceptance by Conlractor, Owner, or 
Ownafs Repm~anlallve. Subconlrector shall al Its cole expense prompfly repair or raplaca damage to Iha 
work of others, or to anv part of the projec~ rosulUng from Subcontractofs activities. 

1 a. loenectlon and APPt-Onl.! 

18.1 Conlraotor and Owner at all limos ahall hava the right to Inspect SUbconlractofs materials. workmanship 
and equipment. Subcontmolor shall provide faclllUea nocossary to affect such lnspacUon, whelhar at Iha 
place of manufaclure, !he project alto, or any lntennedlata point. This poh>t of lnapecUon may be exercised 
at any fflne dlllV!!J paflommnce of the Subcontmot Wolk. 

18.2 Arly S~bcontralll work or mal<lllal furnished that fulls to meet U\8 requlremanta or spootHcatiDns of tho 
Contract Dooumenla, or U1e Subcontmct, shall b~ promptly removed and roplaced by Subcontractor at Its 
own cost and wcpanH. If, In the opinion of Contractor or Owner, It would nol ba eoonomlcal or expedient to 
correct or remedy all or any part of lh• rejected Subcontract work or materials, then Contractor, at Ila option 
may deduct from payments due or to becomo duo to SUhcont/actor elU1or; (a) such amount as In 
Contrncto(s sole judj]ment ropmsanls tho difference between the fair value or the Subcontract work and 
materials rejected and the value If same had been performed In full compliance with the Contiact 
documanla: or (b) •uch rod1rotlons In prroa that ere provided for or dotarm.lned for this purpose under lhe 
Contract D-Ooumenta. · · 

18.3 The Subcontractor §fld keep on gHe; up lo date "as·bYiiffl'.'...•nd Dolly Report•. and update/maintain 
them dally and require !ls subcontra<:tore and suppliers to keep and maintain all books, papers, records, 
files, accoonla, reports, bid documents wllh backup data, and all other malllrlals relallng to the Conlract 
Documanls and Project. 

18.4 All of U1e materlal sat forth In paragraph 16.3 shall be made available lo Iha Owner and to Conlraotor for 
auditing, lnspecUon and copying and shall be produced, upon request, at ellher Iha Ownafs offices or such 
other place as Conlmolllr may speolfy. Said request for Information shall be limited to Instances when 
speolffcally required to comply with at request for Information by tha Owrior, and should not be construed as 
a general right by Conlrllclor to request proprlolllcy or prlvllaged ln(ormallon of Subconlraolor. 

· Cr~;-) 
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19. 

y!!" 

19.3 

19.5 

19.6 

Atj)ltralion-Cootw.~ 

Conlractor shall have th_e op!lon (o, and Subcontractor shall bo requl1~d to resolvo all claims, disputes and 
mattera In quasllon arising out of, or relat/1111 lo the Subcontract, or breach tharaof, except tor claims which 
have been waived ·by tho making or ac.coplanco of ffnal payment, by submission ID aJ1,Jtral/on In lho !Ima 
JJ<ll!Od and In ilccordanoo with the Contract Documenls. 

In M(:(lrdance wilh Parngraph 17.1, Subconlrar.lDr hereby waive /Is right lo olharwlso llligate any and all 
such dispules, claims and mattero In quesllon In any oourl OF govammonlal tribunal In ·any JurladlcUon. If 
Subconlractor submits any matter ID arbttraUon lwmunder, at its solo option, Contractor may rerusa to 
arbllmta any ,uoh disputes, claims, and matters- In question. In that avant, and In only Uial avant, 

· Subcontractor may lit/gate Iha maltera subject to llil demand for arbl~eUon. 

' All arb/lrallon and other legal procoedlngs JnalltulDd purouanl to this SecUon shall be conducted in Ille same 
County !he work was performed, or at such other venuo as ContraclDr and Subcontractor shall agree to In 
wliling. · 

The award rendered by the arbllrato~a) ,hall be final and Judgment may ha enlered upon It In accotdanoo 
wllll applicable law In ahy courl having Jurlsdlcllon. 

Unless oU1eJWiao agread In writing, the SuboonlfaclDr shall carry on tho Subcontract work and malnleln Iha 
schadlile of work pending arblkallnn or lltlgaUon, and flte Contractor shall oonilnlf& to maka payments In 
accotdanca wRh Iha Subcontract. · 

To tho exfont not prohlblled by lholr conlrncls wllh olhars, Iha els/mu and dlspulns DI owner, Con!raotor, 
Subconkaotor and other SubcontraolDrs Involving a common queetlon of fact or law shall be heard by the 
sama a!1Jllrator(s) In a sing/a procae~lng. 

This Agraamont to arbl/reha shall not apply to any claim of oontrlUon or Indemnify assorted by one party to 
U,e Subcontract against the other party and arising out of any acllon brought In a st.ID orf<ldoral court, or In 
arbltrallon by a pomon who Is under no obi/gallon lo arbilrala tile aubJact mafter of such ao1lon with elU1er of 
llla pmUos hereto: or does not consent to such arbllrallon. 

Jj-8' · In any dispute artslng over U1a appl/caUon of paragraph 19.7, all qw:sllona rngardlng the arbitraUon 
1aqulremants of this soollon a)1eil be decided by the approprla!a (:OU rt and not by arbitration. 

· 20. Mfsc•Uaneou• 

20.1 Contraolol's wµivar of any of Iha provllllons of the Subcontract, or Conlracfo~s fallura lo ol(Oro/so any 
op/Ions or legal romed/eo provided /heroin, shell not be conslrued as a ganoral waiver of Its right U1eieafter 
10 raqulro such compliance orto exen:lso such opl/on or remedy. 

20.2 The Subcontract, including all Conlmot Documents as provided In Soctlon One, comprises th• enl~o 
Agreement be(wean the pail/es rolaUng lo the Subconlmct Work and no o(her agreamenlil, represenlaUons. 
tem1s, p1ovlslons or understandings concemlng the Subcontract Work have been made. All modlflcalions or 
amondmanls to the &1bcontract must be In wrlUng. 

20.3 To Ille best knowledge and belief of Illa parties, l/1e Subcontract contains no provision that Is con(rary to 
Federal or Stale law, 1ullng or regu/aUm1, Howevor, If any provision of this Subcontract sh•U conO/ot wm, 
any Sll1lh law, ruling or regulallon, then such provlalon shall oontfi1ue In eflect tn the extent pennlsslble. Th• , 
illegafity of any provisions, or parts thereof, shall not affect Iha enforcaab/1/ly of any other provisions of this 
-Subcontraot. 

20.4 The Subcontract shall be construed and lnterprel.e<l BC(:(ltding to U1e laws of Ille Sf ale of Nevada. 

Page 14 of 18 
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20.5 In tho evonl either party employs an attomey to lns!llute a law,uil or lo demand art>ilralion For any cause 
misinu out of the subcontract Worl1 or tho Subconlrnct, or any of lhe Contract Documenls, tho prevalllng 
party shall be enlltled lo all costs, allomoy's fees and any other reosonable expenses Incurred therein. 

20.6 All soct1011s and headings aro descriptive only and are not controlling: 

20,7 Conlractor's rights and remedies under tho Subcontract are not exclusive and Contractor shull hava all other 
remedies available al law or in equity to enforce the Subcontract. 

(li.ii) 
Subcontraclor ~" Page ·15 of 18 

or lhomselves, lholr 
th~t above written. 
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flXHllllT 'A' 
Suboonlrac(or Seo po of 11'/orl< 

APCO ContmctNo • .1JW:,ij 

Tho St:opo of Work sflall epaclllcally lndudo but no! bo Umllod to fhq following R81 ol hid ftnmo: 

Ta furnish ond Install c1J111pr,,/l,E/9clrl@/Pa,;/ragc l11 •<!'o,'da11m, aml with afl1d ccnfunnonoo with 
drnwlnf1!1. speo///catlons ond Addendum• (1/UJ al tho time of f!ld •nrl t/1tough<Y1l th• dura//011 ol 
tho Pw]ocl fnolud/ng but not //1111tod to: 

Complcfo Snl of Plana (dated 4/2011}, GpocfllcaUona (dBfud 10/2011) nndAlternaloo 2"6 

COMPLETE ELECTRICAL PACKAGE: $2,366,620.00 
(lll(cludlll/l f ro1JOhlng & Poro Bast•} 
BONDING i!i(1%): $23,565,20 

Tito Conlmot fol•I la ($2,3U0,086.2U} Two Millloll Three l!undrod ll(ghty Thounnd Eighty flvo 
Doll1110 and Tw•n(y Cunfn, 

... Helix El!hiblt - Attached ** 

l!~boonfraolo~ !'"9" 1 a of18 · 
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SPECIAL CONDITION~ 

In addition to U!o conditions outllnod In tho Subcontract Agreemant,. tho' following Spoclal 
Conditions.shall form a part of tho Subcontract Agreement. 

(a) 

(b) 

(c) 

(d) 

(e) 

(rJ) 

(h) 

(I) 

0) 

(k) 

(I) 

(m) 

(n) 

(o) 

Tho Suboonimclor shall bo re,p,nsib/e fot clean up of oo,ployoo, break & lunch !rash on tho fob s/le. 

Th• Con!m,tor will provide an adequate "'"'l"'""Y cona~uo/lon area far ,t,ging. Con~aclor ,hall not ,upply 
suboonkoctor wllh fork/JR or saourlly or mateaals or powor, l<llephone, waler or oowor at subconkaciof, 
pmja,t ~allsr. · 

The Gonlraclor will provide reasonable aceesa to all wondng areas. 

Tho Subconkru:tor •h~I be rospon,lbto for tho Dally rough ,leaning or hlo woik ama and romolring Ila dabrl, 
!tom tho Job slle and all worl< ,hall be !nit In • clean condlllon foUowing his aclM!les. The APCO project 
monagerlsupannlsndant oholl be 11,e S<lle Judga lo delonnlne lhe cteanilne,,. 

The Contraolor will pro,ldo one (1) set of ru11,1m confonnod con,lruollon dO<Umonta for Iha SUb""1~aolors 
uio. Addldohol sa!ll may bo purchaoad by u,, SubGontraG!llr lrom a '"""" de,lgnnled by Ula Contraotor. 
Plan chnngo drnwlnga win bo .,up piled lo !ho aamo quanliUeo. 

Subco,,~Mlor must ,ubinlt Bil accurate 'llllll:.1\191klliiPJl!I" (8'e nttachod Append!• •c·) pt/or lo 10:00 a.m. 
Iha fuilollfng dny fur ell man power end,work porformod on Uro Job ,tro 11w prevlou, day, 8ubcontractor 
monu,ry pay rnquesl• w!JJ not be accoplod for proco"1og unlo,• oil 'DaUy Work Roporls' for tho pay p,r/<Jd 
hm beon submitted lo U,o Con!mclor. Col1ilted Payroll Repo1I, ore duo lo APCO Conolruollon no later(han 
6 calender days '""' !ho end or v,e monil,. 

$Uboontractor 18 required to ,ubmtt a Pay Requo1t ropmoenllng oil worl< por!onned on n,o Job s/lo on a 
monlhly bas~. Tho Pay Requeet must ho ,ubmlllod no lalsr u,en tho 2501 or Ibo monlh far all woll< 

· performed during !hat monlh. Subcontractor iltall """ a foJmat oln~ar lo AJA G702 & G703, NO 
EXCEPTIONS. 

1110 Subconlrao/<Jr Is mqulrod lo otlonrl weekly ,ite prow••• moo/lngs tllru1l!!WI /<J dl,o1,., Ii• progro1n or 
look lhoroof and lo parllo!pola In /110 propomllon or MonlhlY updalos of Ill• Projoot sollodulo unUI sr:opo of 
work lo complalo. 

Toe Conkacfor oru111ot guruanlso conUnulty or progro,s or work; Suboonkactor sholl omploy as many 
moblU,aUons ,, requlrad lo comp/ala Uto work o, roqulrod by JJ,a profcot schodulo. 

Suboonlrnofor shall at oil Umw prnfoof slorod equipment, material• from, damage from woolhor, sun ond la 
roopouslble /<J otoon off mud, ,now, olo from It• malerlols prior l<l ••Hing Into lls fina) po,IUon. Malorfuls slwil 
bo storod off lhe around and not In ~,act wUh the around, and not In lrofftc am® subfeot lQ dernooa by 
~lillilll!m, 

Af'CO Co111lttucllon cannol guarantee prlco slBblllly and U,oroforo cannot grant ony add!Uonel monlom to 
,ubconlraotor due /<J o,oalalloo of price betw,on bk!Jquo/<J limos and when materiols/lobor/clllpplng 1, 
octuolly purchased and/or In corpora led Into the projocl, 

The subr:onlraclor shall provide drtnklng waler for Ila own omployoa,. 

All appllcablo lal(es, fmlght, ,hipping and land cal))O ln•urance, o/<J. tn,hrulve of ~nlondlng nud handling 
rolalod to tho Subconlrootor's ooapo or work It • pa,t of tho conlract por !ho Sialo ol Nov11da ""'1sod 
81atuo,. 

IlilLIDmmntmqtw.1bi!ILl!M.IYI• • Labor •Od Mn11>r1n1 Bond and ful!hful Porforro!ll.'!Lll®ll.tlllll.!:l~ 
Bond fn ao amount emml to 100% oflhe subconfract Pdca, · 

NO Profit and Oyerl)l1Qd mmkuo on 9YWYl\)9 ,MIi ba •IIQWJld YOl91i oonllncJqd by OW,,ru;. 

Subcontract<1@ Page 17 of 18 
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·~~··---~----, ·~ ~.-----··~~~~·~~---·· 
( C 

NOTICE TO ALL SUBCONTRACTORS 

Wa have boon requested by the Internal Rovenuo Seivlco to comply with Rogulatlon 1.604·1(d), 
which requires that we Issue a 1099 Form an tho compensation paid to you by APCO Construction. 

Please Indicate whether you aro a Corimration or not and furnish your Socl•I Security Number If you are not 
• Corporation or your Federal Tax ID Numbor, If you are a CorporaUon. 

Corporation: Yes[RJ or No D 

By: v --~·Date:_APR ~ 4 2012 _ 
Signature Victor Fuchs 

Pr . 
Date Tille 

Subcontractor~ Pago 18 of 18 
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--~•n• --------······-·· ......... ,.. . .,. ~~-···-------- ·---

OCT. 26, 2011 11: 49AM NO. 5119 r. I 

0 
Helix. Electric 
<:io i,:i e:"T 1t t.l(;"'l.'O 1t.11--;;~""'"i\~i-'i'O .1. tt ii. n"' ti 

Ootobor 26, 2011 

APOO 
AUn: M°' Holm 
~4a:1. N. 6~ Stroet 
Norfl, t,,• Veooo, NV oMn 
(702) 7114•0108 

Bid Proposal 

PROJlcaCT: Crnfg Ranch RQgfonal Park Phaow 11 

VIA FAX' (702)731-QJQG 

Holll< l'll•c"lo I• providing • propQfal for u,o •l•o;lrli;al section for lho Ph••• II p~rk lmprol/enu,nw at Cmlg 
Ronot, Rou!on<I Paik per <frllwlnn• bv Cardno WRG <latod 612$/11 and 10/W11, t:loo!rlool dr<1wln90 by TJK 
Md MBA do!Od 10/6/11 we10 u,od In J''"P•r~Uon or U>ls propooal, NV E'noniy ond Coot~ry Unk uullly 
d11\Wfn90 were raoo!vo<l. Addenda 1 on ~ wete "'""IWd, lilpeolfloaUono d,otod Aµ~I 2011 ..,,.., "'""M>d, 
Ali lntormoilon contolnod In tho bid doc!Jmonto fo aubjeol 10 our propoool quolJffcolronr, 

tnclusTQd.t 
• Dl\/0<1 Oon•r•I requlrem•n!O •• portaln• l<> lhl>, croft only 
• 024110. •~u•W• demoHUon •• po1Mn< kl this orort only 
• oi4218· ,olecfll/0 etocllioot d•momlon 
• . OTil006- Joint •••I••• •• portaln• kl thl• omn only 
• 083100. acoooo doorund Pllll•III ns pertain• lo ml• enaft only 
• 131(!0(). Wolor foat•r• e<>nolruoUoh ~• portoln• kl Ullo <raft only 
• 22lY.W(). wai.r r .. wr• mo•ti•nlcol •v•tom •• p61tolno ro 1111a or<1rt only 
• 280001• biolc oloolrlcot roqul"'1n•nt• 
• 200603• Gqulp "'"Ing oonn•ot• 
• 2.00.519~ loW\foltage olcclrfCQf power cnli:duetors and cabti,$ 
• 2aQ528· groundo,g •nd bonding 
"' 200520~ hangers a1ld 1u.1pi;io1Ui 
• 2110533• '""""'IX'fO ond boxoo . 
• 26055:1. ldontmootion 
• 280573- ovarourront proteoUon dovleo ooordlnoUon •lu<fy 

26220(). low voltogo trllnoronner• 
" 2.6241~- -Gwllchbcai-do 
11 262410- ,,~r1alb1Jards 
• ·26271tS~ e!eolrJeal ¢eblnia:ts und onclo5U(QD 

26:1.726.wlring <lovloo, 
• 2e2a1a .. fuo•• 
• 2&2B1e .. 011clo&od owlroh•• 
• 26201(). ~/li'loo•d oontoolors 

286200• •Pol1" ll~nUng 
• 266600. <»<l•rlor Koh1lng 
w 270532· conduit ottd bnek bi:ixes tbr ot.,mm. ~l.!tmo: 
• 271600· daln/phone promillo w1,1na syotem 
, 32ai10. ,ubmorsl~lo lOl<e !llc!mulotlon pump oillotdcat oonno<llon, 
• a2B213- pump lnl~ko •y,a1&m• otootrlool connoo!lono 
• 321!400. lrrlgoUon •Y•t.nm •l<l<>lri .. l eonn,otlono 

328420• lako r~ctrcula.Un9 wncer fe1;1tura and' tranGf~r efod.rJQa.11;,onneotlot1=.i. 
• 334713-lake/1;1,{rea.m WQln.r1S.ll clccltl~I IAlnnci;:tlons. 

(CONTINUED) 

3078 E, Surumt R~., Sult<?• Lo$ V&~""' NV 8?120 • 'fol; ("102) 13'.MlS8 li'•X: (JO:t) 732-438~ . 
Nw~~ l,fcMij /t'OO!i,BUI • ~0'73ltl11 (l'll61345S • At1~M.(.1'6~11-IIR.01'..'Ul-'9! U-11 ~l4Atw l.l~(n••ff.00,il~I)'. .. M.\IDIIIIIII Ut~\1.111/IUCI 

Nl.W M~.<lcjj Uull!ll#l'1lOS' 11 SQAlftDakntt. 1Jcm~ll ltC%70l .. m.tl.IJDUltitln.\'l<tJ'JW~t -w~n, J~l~h~#d440(0 
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OCT, 26. 2011 11: 49AM 

Bose Bid: 
Light Fil<turos 
Alternal• ·f: 
Altornate:2: 
Altornato 3: 
Altom~!• 4' 
Alwrnat~a: 
Al!om•I• G: 

AOD 

••AftQrnotoa !nolude l!ght fixture" 

$1,aso,000 
$1,6W,OOQ 
$"ljilOIJ,a0!h 
$ 100,00Q 

•$ 300,0UO 
·$ eoo,ooo, 
$ NIA 
~ 100,000 

NO. 5119 P. 2 
Meli:,( ttochfc,:. 
Cm!g Roneh Pin< 
0Globor .26, M11 
Pouo 2. 

ProfltJ!iOI Q!J81HlcaJlanK . 
1, Wlrln11 moa10® aro.typlo~I fQr uuo typo of oonoinlollon·~~d m••I coqo r<aqulr•lllOn«.. Thi• lnciudoq tho 

uoa of MC callfe, erumrnun, food or condFJcf9r,e1 b!il.1Jad on NE:C sfz.ad OQndUlt·a11cr aonducito,s. life ta&t 
••t·•~row f(llln~o. undorolob PVC oondulW, embedded PVC conduits In abovo grade a .. k,, PVC, 
throuah,al•b 1""1olllonoa et,,, 

2, For a11y fll<luro, (ha\ a,.. not opeoifiod, Iha•• flxt<Jreo are "' ••lec!e<I by H•ttl\ Elodrlo on~ ,ubjoot lo 
•PPll>VOI, 

3, liXll•:•11~ om•roenoy llphlB luQ provided"" oh<>'llil on tho aloelrlool drowlngo. l!lo, P""'J•lon I$ ,nodo 10, 
ad<fltlonal, 

4, lfany.Jlgtit~~luros, oqulj>mont. ond matol'lllls aro 1111111,hed by olhllro thoy·•holtb~ provldod to !ho 
/obefto comP,fefeWltl1 1"mp$, ocooi•orfeo, •P.OOl<l mounting harclwol'O, eto, All l\em .. holl bo •hlllPOd 
t\llty •ta,1n6led, . 

$. Any n,1eo brookoutB $"' proVl~~d fora<c<>1111Ung pumo••• ohly. Thi• proposal lo baaed on .,u pal1<! 
1')$itQnned undor oml «onU11uOuo sml.adula. 

o. W11ge• •Yo ~ .. •d on pr•V•tlfll(I rat<>i;. 
7. lhlo ptopooal le boMd on o 12 tnonth iohedui.. 
6" Tblo propo6«1 la bas~d on wor1<p•rfO<n>O<i 4\1~hg tOQul<lr»utll,(,ot houre, 
~. 1'hla.proposol I• vnll<l for eo doyo. Boyood that tlrn.rr.tmo our p~c~ ml<Y b~ •td>l•ct lo cool o,coloUon. 

Motorlolo·oro prlo•d b••od ot1 copi,er at SMQ /111, 

F.xe/11</on>: 
1, u11111y cornp•ny i•••· 
?.. Forrn~d ooncmlo (bollard•, poJ.-IJ••••· houoel<oeplno pads. e!o.). 
~. Seokl"IJ ol polo ba, ... 
4. creoho,pv, 
6. Tompo1u,v pow~rot1~ llulitlng, 
6. Gultlng, p~loftlng, •nd pa Intl no of any klod. 
7, tinulln~.oHrenclilng •polio. · . 
o. 1,n1io1tofwalllrfo~bool<nll oporAtion. · 
9, Tronchlng roqulrlng oqui\'>,,,.nt loruer lhan C••• 680 bookhoe. 
10. Tmnchlnu 111 c,'dldha •. rock <It bla.e.Ung 0nd cny d&Watorlna requfr9d. 
11. Fliduro,o~fo\y qnp GUPJ>01t w1,.. .. 
12. co11<1u1tan<1 wlllngfur HVAC conirolo, 
13. Dumporom fortrn•h. 
14, Ugh( llxtur•• not oihown on th~ •locirio•f drowlngo, 
·16. P•ymenl lind polfnrinonco bond•. 
1 ct, $;lo eu,voyfng and oloklng. 
17. Tronoh p{o!00, t1>1f!IO ••d podeslrian bGn!ors. 
18, Tr<nohh1a 
19. cono1•-0.t& Enon::lc:rncnt 

Tfi<111k.you for lho uppo<funlty tQ •ubmlt thlil prnpoool, 

61nooroly, 
M~LIX ~UaCTl';IO 

Oarron Vandorf~ld 
vtoo President, EetlmsUng 
DV./Y/t 

3018 lil, 6llu,01~li;I,, S111to 9 • r.. .. , V,gM, 1W 89120 • Toll (102\·7S2ci186 l/a,,: (701.) '.131-4386 
N~Y~11'1,lai(C/llC 111;!0S)&tu • ~!ID?:!lj~ • ffll0:1l4ii!l • M~IIJll!-Llc~ll!l(l~pc2HlH. !(.it• Id11bl.r11~1m.11H!OJJ!1U.t Mo11td11tl Llitllla'A ~U:t 

w,,,w Mt11lta Lka111• ll'idno, ~SM11hl)abil111.~iJdDll- tc:m:J. ~ voo1u~oi)u1.1n~.s771..ssa1 .. WWmJn1J't,l'U11.111 Wi:'4if/JilO 

'' 
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License Search Details 

License Search Details 

Press ''Previous Record" to view the pt"ElVlous record In tha list 

Pr .. ss "Next Record" to vlaw tho next record In the fist. 

Press 'Search Results" to ret:<Jrn to the search r·esults list screen. 

Pagel of2 

Press 11New Search Crlterla11 to revise your existing search Crltarla or enter new search criteria. 

Press "New Search" to select a different •earch. 

License Number, 
QO~!\Ul10 

Business Primary Name: 

Fictitious Business Name: 
Business Address: 

Phone Number: 

Status: 
Status Date; 
Origin Date: 
l:xplratlon Dotti: 

Business Type: 
Classlficatlon(s): 

Principal Name 
l'U<;;HS, VICTOR 
lOHNSON, ROll~RT OllAN 

Bonds 
llond Typo: 
llond Number: 
Bond Agent: 
Surety Company: 

Bond Amount: 

~frectlve Date: 

CUrrol't l'Jato, t2/20/21Ul 04:30 PM/-.idl'rm-1 

HEUX !!LECTRlC OF NEVADA u.c OBA License Unllmlted 

3078 II SUNSIIT RP ST!! 9 

LIIS VEGAS, NV 89120 
(702)732-1188 

Active 
. 03/22/2010 (mm/dd/yy"/V) 

05/16/2002 (mm/d<!Jyr,y) 

05/31/2012 (mm/dd/VYYY) 

Llmlted,Unbillt;y Company 
C-2 - ELECTRICAL CONTRACTING 

Relation Descrlpti,m 
Mllna11er Qualified Xndlvldu1,1 
Employee Quallfla<I lndividual 

Surety Bond ' 

10370349 
STl!VllNS1 LISA 1) 

Monetary Limit: 

TRAVEI.IERS CASUALTY&. SURETY CO Of AMERICA 
$50,000.00 
Otl/01/2002 (mm/dd/yr,y) 

h<tps://www.nvcoufrnctorsboard.ootnldata.11mrt/nvscbSearchDetailr..do?anohor=e064222.0... 12/20/201 l 
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Liconse Search Details I ( 

l'ago 2 of2 

Oisc!pUn.,,·y Action, ( dtll'h>g •••I s y011rs ) 

Data: 04/28/2008 (mmNd/mv) 
Dlsclpllne Type: Admlnlsh·ative Citation 
Citation Number: 720 
Number Of Complaints: l complaint Is associated with this action. 
Vlolatlon(a): 
Actlon(s): 

NRS 624,3011(1)(b} (1)D1sregard or violation ·of bulldl11g laws 
fine Asses$ed 
Jnves!lg .. tlve Costs Assessed 

l'he l11formattou co11taln""d on tfie:;e pr:iui::. i:irc i)rovldcd as a courtasy a11d m~y 
not rc.tl~ct re.C11111: chntiiica or updatm;, N,!l!UlOr \:hQ E:O'mPlet-eness nor ua."Uracy fs 

guilrantead, "The Nevl:Wa Sl·abl Contr~tWPil ~i;i~FQ ~h1;1!! h1;1\.'a. no Jlabllltv or . 
ll;!Spon~)butty k1r lei,~ and dtm1~g~ ~rf~!IY l'rom lhs 111ror'rna.tkm pn;ivlded or 
retrreveil fT'am th~c [13!:!~:.. 

1.1~d1111iini·•t 1\,:tlo;,"~ O:.id,iJ 11•,:.I :; V1~11' ;· """' l 
' ~ -- •.. , ' I"'~"• .... ,, ! ' '••,~-~J 

~ = - ·- - ~- ' • • 
t<l:;;-!i}l! ;_uy l1'd;,n~ 1,1:d,~:· Ti1.:n ~ 't~ • .ir-;:; i 

I ,::::::::)la 
Wti-12-20 4,3a;;tA PM 

https:/!www.nwontractorsboard.com/dntrunart/nvscbSe•n'ChDetnils.do?a11ohoi-e064222.0... 12/20/201 l 
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CONSTRUCTORS • ENGINEERS 

HELIX ELECTRIC EXHIBIT 
TO THE SUBCONTRACT 

BETWEEN APCO CONSTRUCTION AND 
HELIX ELECTRIC OF NEVADA, LLC OBA HELIX ELECTRIC 

FOR CRAIG RANCH REGIONAL PARK - PHASE II 
HE JOB #161113 

The following terms will be added to or replace portions of the paragraphs In the Subcontract: 

Subcontract 
Agreement 
Page 1 of 18 

Contract 
Documents 
Page2of 18 

Conlract Prico 
and Payments 
Page3 of18 

Contract Price 
and Payments 
Page 3of 18 

Contract Price 
and Payments 
Page 4 of 18 

Contract Price 
and Payments 
Page 4of 18 

Prosecution of 
Work 
Pago 5 of 18 

Prosecution or 
Work 
Page 5 of 18 

CONTRACT Amount: Dolote: $4,628,026.00 and Replace with: $2,356,520.00 

Section 1, Paragraph 1,3: Revl~e a• follows: add the phrase " ... except to tho extent a 
particular obligation of the Subcontractor Is set forth In this Subcontracr to tho end of the first 
sentonce; add the phrase' .•• with respect to the Work of this Subcontrncr to the end of the 
second ••ntence; and doleto the third sentenco. 

Section 4, Paragroph 4.2: Rovlae to read as follows: 'In Consideration of tho promises, 
covenants and agreement• of Subconlractor herein contained, and the full, faithful and prompt 
porfomiance of the work In accordance with the Contract Documents, Contractor agrees to pay, 
and Subcontractor agr11oa to recolve and accept •• full cornponsallon for dolnQ all Work and 
fumlshing all matelial• and equipment contemplated and embraced In this Subcontract.' 

Section 4, Paragraph 4,4: Delete (16), Replace with (10 Calendar Day,,), 

Section 4, Paragraph 4.4: Add the following to the ond of u,1, aoollon: "Per NRS Statutes.' 

Section 4, Paragraph 4.6: Revise •• follow•: Third lino doloto ' ... ragardles• of the source of 
said obligation." And replace with " .. ,under the provisions of this Subcon~acl." 

Section G: Add tho following: 'In U>e event the sohedule as set forth above Is changed by 
Contractor for whatever reason so that Subcontractor ellher I• precluded from perfomilng the 
work In accordanco with said schedule and thereby suffers delay, or, Is not allowed the number of 
calendar days to parrorm the work under such modified schedule and rnust accelerate its 
porfonnance, then Subconlractor shall be entitled to rocolve from Contractor payment 
rnprese11lln9 t11e cost$ and damages suslalned by Subcontractor for such delay or accelaralion1 
providing said costs and damages are flJl!t paid lo Contractor." 

SaeUon 8, Paragraph 6.1: Add the following naw para.graph: "Contractor shall make available 
to Subcontractor In o prompt fashion, all Information in its poo,esslon that affec!• Subcontrncto~s 
ability to meet Its obllgallono under this Subcontract. tnformalion that affects this Subcontract 
shall include, but not be limited to, Information relating lo such mallera as delays, rnodlficallons w 
the Conlracto(s agreement with the Owner or other sub<:ontracts that affect tho work of the 
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Fielix Electric 
CONSTRUCTORS • ENGINEERS 

Prosecution of 
Work 
Page 5 of 16 

Prosecution of 
Work 
Page6of 16 

Changos and 
Claims 
Page 6of 18 

Changes and 
Claims 
Page 7of 18 

Changes and 
Claims 
Pago 7 of 18 

Default and 
·rermlnatlon 
Paga 7 of 18 

HELIX ELECTRIC EXHIBIT 
TO THE SUBCONTRACT 

BETWEEN APCO CONSTRUCTION AND 
HELIX ELECTRIC OF NEVADA, LLC DBA HELIX ELECTRIC 

FOR CRAIG RANCH REGIONAL PARK- PHASE 11 
HE JOB #161113 

Subcon1tactor, lmpandlng olrlkes or work stoppages by any trade and deterioration of tho Ownofs 
ablllly to pay for the Work on 11,e Project." 

SecUon 6; Paru!l••Ph 6.4 Delelo In Its entirety and r..place with following: "6A 
Subcontractor shall keep the premise• and surrounding area froe from accumulation of waste 
materials or rubbish caused by operations perfonned under this Subcontract, and shall regularly 
haul such wasle matertals and rubbish to trash receptacles provided by Contractor in convonlont 
locations on the Projoct's premises. Subconltactor shall not bo held responsible for uncloan 
conditions csuood by other contractors or subcontractors and shall not be subject to any charge 
by Contractor for tra&h removal or cleanup determined on a pr<> rata or similar basis." 

SecUon 6, Paragraph 8.6: Revise as followa: add t11e words "negligont or wrongful acts of tl,e . 
.. • after the words 'dolays caused by' In !ho Wrd Uno of Paragraph 4.5; !hen add the 
folJowlng to U..1 end of Par..graph 6,6: "Further, in llie event Contractor sooka to•••••• 
liquidated or other delay dama88S llgalnst Subcontractor, ouch an award of llquldatad damages 
shall be assessed against Subcontrector only to the extent csused by Subcontractor, 
Subcontracto~c employees and agents, aub-subcontractors or their agents or employoes or other 
person• perfonnlng portions oflhe work under conhecl wllh Subcontractor, or any pe.rson or entity 
for whose acts u,e Subcontreotor may be liable, and In no case for delays or causes arising 
outside the scope of this Subcontract. Contractor shall not •••••• liquidated damages against 
Subcontractor unless and until the Contractor gives written notltlcaUon of Intent and basis of 
detmrnlnatlon of amount• and dogroe of rosponslblllty Subcontractor and all oU,or subcontractors. 
Such written nollficatlon mu•! be given within a roasonabla porlod of time after the occurronce for 
which the Contractor seeks to assess liquidated damages, not to exceed ten (10) days alter the 
alleged event cau,lng the damage. 

Section 7, Paragraph 7,2: Revise•• followo: First line delete '24 hours' and repl•c• with "5 
days', add Uio words 'Contractofs written" after lho word 'or at the beginning of tho second 
line In Paragraph 7.2; and delete thu t,>xt of Paragraph 7,2, starting with the words "leso 
reasonable overhead ... " in the fifth line, Uirough the end of the paragraph. 

Section 7, Paragraph 7,4: Delete In lta entlr..ty. 

Section 7, Add Ille followln9 now paragraph: 'Notwithstanding any other provision ofthl• 
Subcontract, the parties agree that at no time shell the value of addillonal labor and materials put 
In place by Subcontractor at tho wrftlen direction of Contractor exceed $15,000.00 without a fully 
"""cuted, agreed upon change order modifying the Subcontrect Price." 

Section 10, Paragraph 10,4: Dolete lhe second paragraph In Its entirety. 
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I-Ielix Electric 
CONSTRUCTORS • ENGINEERS 

Default and 
Termination 
Pago9of10 

Indemnity and 
Insurance 
Pago 11 of 18 

lndomnlly and 
Insurance 
Psgo 12 of 18 

Damage to 
Work 
Pago 13 of 10 

Arbitration 
Pago 14 of18 

HELIX ELECTRIC EXHIBIT 
TO THE SUBCONTRACT 

BETWEEN APCO CONSTRUCTION AND 
HELIX ELECTRIC OF NEVADA, LLC DBA HELIX ELECTRIC 

FOR CRAIG RANCH REGIONAL PARK- PHASE II 
HE JOB #161113 

SooUon 10, Add tho following new paragraph: "Subcontraclor may terminate this Subcontract 
or 11• obligations under the Contract Documents. for the same reasons and under tho same 
clrcumotances and procedures with reopect to the Contractor as Contractor may terminate Its 
agreement with reopoct to the Owner, or for nonpayment of amounts due under this Subcontract 
for 90 days or longer. In the event of such termination by the SubconlratlOr for any reason which 
I$ not tho fault of tho Subc.ontraclor, Its subcontractors or their agents or employees or other 
persons parform1ng portions of tho Work under ccnlract wllh SubOOfltractor, Subcontractor ohalt 
be entitled to recover from Contractor payment for work el(8CUte(l and for proven lo•• with respect 
lo materials. equipment. tools, and construcllon equipment and machinery, including reasonable 
overhead1 profit and damages, providing Contractor flmt recel~ed payment from OWner.11 

Seotion 13, Subparagraph 13.2(a): Revise as follows, dole!<> the phrase 'whether or not II to 
caused In part by an lndemnltee; provided. however, lhattha .•• • from the 11th tine Qf 
subparagraph 13.2{a), and replace it with the following phrase: "but only to the W<tenl such 
claims. eto. arise from the negligence or wrongful acls Qf Subconlm(;tor, 
and .. .' delete the word "sol<>" aner lhe wotd• "due the ••• " In the last lino of subparagraph 
13.2(a), and add tho wctda "or any third party" at tho end of tho last santence In 1h18 
subparagraph. 

Soollon 13. Add the following now paragraph: "Notwithstanding the foragolng, tho 
Indemnification obilgoUons of the Subcontractor under this Subcontract shall not eidi,od to tho 
liability of the Architect, the Architect's consultants, end agents and employees of any of them 
a~sing out of (1) the preparetlon or approval of maps, drawings, opinions, reports, surveys, 
Change Otders. authorization for extra work. designs or specifications, or (2) tho giving of or 
failure to give dlrectlons or instructions by the Ar,chllect, the Archllocl's consultants, and agents 
and omployeos of any of them, provided such giving or failure to give Is a proximate cause of the 
injury or damago." 

Section 17, Paragraph 17.1: Revise•• follows: delete thaflrsl senlonco oftha paragraph {In 
llnos 1-3); delete lhe wotds "at all times and at Its sole expense .. .'' from the thltd line; 
dotote the words "all work. and .. ." from Iha fourth lino; and add the following to the end of 
Paragraph 17 .1: "Notwllhstanding anything contslned in this Subcontract to the contrary, onco 
Subcontractor has raceivod llnal payment for Its Wort< In placo, lllle to same shall P••• to Owner 
and Subconlractor shall no longer be responsible foray damage or loss U1orato so long as said 
damage Is not caused by Subcontractor or anyone for whom Subcontractor Is contractually 
responsible, and the Owner shall rely on tho projecrs "alf.rtsk" lnsuranca policy to pay for any los• 
or damage to Subccnlraclo1·s worl<." 

8ootlon 19, Delete Paragraph 19.1, 19.2, 19.4, 19.6, 19.7, and 19.8 and add thefullowlng new 
paragraph 19.1: "The parlles agree that acllve, good falll, parllclpatlon In mediation lo a condition 
precedent to lho Institution of any formal dispute resolution procedures. The parties shall mutually 
agree on !he person or alternative dispute resolution agency to conduct tho mediation. The 
Initiating party shall then undertake 10 schedule the mediation. If the parties are unablo lo agree 
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1-Ielix Electric 
CONSTAUCTOIIS • ENGINEEflS 

Arbitration 
Pago 14 or 18 

Miscellaneous 
Page 14 of 18 

Mhmelhmeous 
Pago 15 of 18 

Eshlblt A 
Page 16 of 18 

El<l1lbit A 
Pago 16 of 10 

Exhibit A 
Page 16 of 18 

Exhibit A 
Paga 16 of 16 

Exhibit A 
Page 16 of 10 

HELIX ELECTRIC EXHIBIT 
TO THE SUBCONTRACT 

BETWEEN APCO CONSTRUCTION AND 
Hl;:LIX ELECTRIC OF NEVADA, LLC · OBA HELIX ELECTRIC 

FOR CRAIG RANCH REGIONAL PARK - PHASE II 
HE JOB #161113 

on tho pernon or allernallve dispute resoluUon agency to conduct the mediation, the initiating party 
may contact tho Las Vegas, Nevada offica of the American Arbilrallon Association to schedule the 
conference. Tile costs of the mediation and fees of the mediator, If any, shall bo shared equally 
by the parties. If a party falls or refuses to participate In the mediation, or If on 
completion of such mediation tho parties are unable to agree and settle the dispute, then tho 
dispute shall be rofarrad to resolution In accordance witl, the procedures aet forth herein, Thu•, 
with tho excepll6n of prooedures to preserve or enforca mechanic's lien or bond rights, any party 
that refuses or fails to participate In the modlatton, or pay lls proportional share of the cost of tho 
modlatlon, shall bo deemed to have waived Its right to recover Its attomsy's fees hereunder, even 
if said party Is later determined by the court or art,ltrator to be a prevailing party." Paltles will be 
bound by the Prima Contract. 

Section 19, Paragraph 19,3: Dafoto tho phrase "arbitration and othor" from tho first Uno and 
add tho followtng paragraph: "Thie Subcontract and any dispute 
resolullon procaedlng brought to enforca or Interpret Its provisions, shall be governed by the laws 
of the place where the Project Is located.' 

Section 20, Paragraph 20, 1: Revloe as follows: Change the word 'Contractoro' In the first line, 
to the words 'either party's" In both place• where it appears. 

Section 20, Paragraph 20.7: Revise•• following: add the words 'ano Subcontrectors .. : 
aner the word 'Conlraotors ..• ' at the beginning of the paragraph, and add the words 'and 
Subcontractor , .• afler tho word •Jcontractor" at the end of the flmt line. 

SuboonttactorSoopo of work, 2 .. and 3"' Lines Delete the following: " ... Including work 
,.,,,oonably anticipated .. .' 

subcontractor Scope of Work, 5., and e'" Linea Delete the following: ' .. .Including any 
unforeseen or unseen Items, or as described therein ... • 

Subcontractor Scope of Work, a"' and 1•• Lines Delete tho following: 'No addlllonal Work 
Authort,aUon (AWA's) or Change Orders'• will be Issued to Subcontractor unless the General 
Contractor or Ownor revises tho scope of.work shown on tho Contract Documents.' Unless 
Contractor and Subcontracior agree ~• stated In Section 7 of this '"xhlblt. 

Subcontraotor Scope of Work, COMPLETE ELECTRICAL PACKAGE: Dolote '4,006,000.00" 
and Replace with '$2,356,520;00" 

Suboonttaotor Soopa.<lf Work, BONDING: Delete "(.50%)" and Replace with '(1%)' 
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CONsrnucrons • ENGINEERS 

Exhibit A 
Page 16 of 16 

_/ 

Victor -ucha 
Presidant 

APR O 4 2012 

HELIX ELECTRIC EXHIBIT 
TO THE SUBCONTRACT 

BETWEEN APCO CONSTRUCTION AND 
HELIX ELECTRIC OF NEVADA, LLC OBA HELIX ELECTRIC 

FOR CRAIG RANCH REGIONAL PARK - PHASE II 
HE JOB #161113 

conlra'lf,<>f~opa of Work The Contract Total lo, Revis& to Read: "The Contract 1otal la 
$ , , 5)}w<> MIiiion Three Hundred Eighty Thousand Eighty Five Dollaro and Zero Cenl.•.' 

6y: 

Title:-------------· 
Date:-~---------·---
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He.!li~ __ EJectri,g 
(ON'.ilJllJCJ'Ol1 1;. • ENGINEERS 

H!:LIX l=Ll=CTRIC IEXHIBIT 
TO. THI: SUBCONTRACT 

Bl=TWEENAPCO CONSTRLiCTIQNANO 
HELIX ELECT.Rid OF NEVADA, LLC DB.A HELIKE:LE;C'tRIC­

FOR CRAIG RANCH REPIQNAI- PARK - PHASE; U 
HI: J9B#161.113 

The following :\erms-•wlll be edded'to·or replace portions.ofthe paragraphs: in the,Subcontract:, 

Subt)(lnliact 
Mr~.,m<l~r 
Pa~o.t of.18. 

Contract 
Qi>l;ili\'iijrt((; 
Page,2 ,;I 18 

Cont"'ot Prlca 
IIOcif'a~1)1e'rlki 
Pag11:s of1a 

c~~ita"' pijo,, 
and.Payments 
Paga• 3 of 1.8 

Contract P(IC• 
ahd payments 
PagaAo/1'8 

Contract Ptice 
•ti~ P~Ym~nls 
P~g•1ofW 

prosecum,,n of 
Work·, 
P~rjfS oftll 

'Section 1, Paragraph .1.3: Revlse,aa follows::odd ihe,phrase ',,. , a,a;op1to'iheext•nta 
pa~1¢1ilat obllli,atlon of.the_ Sobc<lotractor .10,se\ fo,:th:in_thlo,Sobconitai:f' · 1~ !l)a .~rid oflh~ first 
••nl\'lnce; add 11w Phr,s~ ·:. , • With reii,actJo the \11/Qtl<i otl/11~ !l~bMnt,a¢t' t9 t~~ •nd•Qfl.~~ 
oec:ond senlenoe;,·and, delete the lhlrd.senteni:a. 

lleclion 4, F'amgn,ph ·1t:t: RJ>,Yl$e to,read 1111 follnwa, '.'ln.Cnn•Jden>tloo·of 1~, prom Ins; 
J::~v.enant$4n.4•.•Sr<l•ril1'Qi~·ofsubcon1tac1qr:hor>1irr.*'1otii1n~d.'Ml(lh~-lull_,_r,;1th1lll,~rliliirdmpt 
pert"orrnon,;e ofthewoil< In :apcqrdance Wilh.t~• ColJlr/191 J','Joeijmente, 9on1raclor•aoo~~ \Q:J)ay, 
~nd Subcontractorawees to.reoeivoand aacept~s·full oompensatlon !rir <1.olll1! ailWork,ii•1d: 
fU;tiishing all mateYiillaaiJd equipment oontempla!W·W•d embtaced ln.tlll~ SUb()(lf/lraW 

s~utton 4, Paragi'aph.4'4:.pelete (15), R~pl_oc\, With (10 Qalend~t Day!'). 

Section 4, Pan>graph 4.6: Revi•e ••follows: Third llne.dolet.i." ... repardlass of\fia source of 
s~id ob_ll~atlqn." l\nd r~pla~ewlth "..--~n~ot !ho,pr~vlolon.s _ofl),_1~-Subcontr~i::t." 

Section ~: l\dd tM folloWlng: "In t_h~ evenJ\h~ ~cMdole •~ ~~ fqrth ab.o\lli 1.• o~ahde4 by 
Contraclorf~r v,h~tevor reas.on so .\hat Subcon\r~cl~( either I~ precluded· rr~n,performlng _the 
w_ or~ In ~cco_rdani:e @tl\_,sald schodulo a.nd.ll.1ereb{~offels.delay,,or, I~ ni>t~llowe~ the num~.i,rol 
i::;,le.~_dar dPYJ_ 10 R~tf?''" Iha work und~r~uch r,:,qdjOey~:sqhe~\ile ,,nd mu,1 aocel~ret, It$ 
p.ert'ormaoce, ,tMn.$ubco.n1ractor •hall b.• eotrll~dio rec~lve from ()Qotracto, pay1nent 
rop"'$en!lng_.the_·co.st.• apd ctamagco.sus_t~lne~ W$O.~.r/Onlr~ci9,1<:rr sueh_,~91ay•ur.·•<Mlerat1on, 
providinij ·said ·.costs. and. damagos,.are ·Iii-st paid:fo. cfonlractor;~; 

Section$_, Par~graphs.1, Add U1oJ01towln11 nev, para11rsph; 'CMfroclorsfiali make:av~llable 
W $ubco11tr:aetor In:~. pi\/rni>ffashliiil, ~11 lnformatlim In l\!;:posi,es~l.iin thiit ii!f\\C,ts l:lilb®1itractof~ 
abllilyio Jl)oet_lt,, oblil)a\lpns un~~rthli! Silboontr,H:/_. lnlprlfultiP~ !h~l ~fffl\!1_~ th!>/, SW,;c;n,ir\1¢1 . 
shallJnolude,,but not be:llml!ed to,-.in(ormation relating to sueh mailers as delays; modificafionsoto 
th~ contractoMs ag"'em~nt.\'llttrth• O!"ner or o.lhnr ,:Q~¢i>rilt~~t• tMtafl)l¢l \h~ YMRof t~• 
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(ONSTRUCIOHS • ENGIN.EERS 

ProsMiJlion or 
·Work 
Paga 5 of 18 

P«1•!!¢u_tion \>f 
WC>rk 
P;i!J~ e of 1 a 

Changes and 
c1a1n,~ 
l'age 6of 1B 

Changes and 
Cliji(tls 
Pago Tof19 

Chang~~an~ 
Cl~lct,$ 
Pegeioi1$ 

Default and 
Wtm1r1@on 
Page.1 of18 

HELIX E:LECTRIC EXHIB1t 
TQ THlil:$1:lElCONTRACT 

BlilTWElilN APCO CQNSTRL)CTIQN AND 
HELIX ELECTRIC OF l\ieVADA; LLC: DBA . HlilLIX ELISCTRIC 

FOR CRAIG RANCH REGIONAL PARK- PHASe II 
HE. ;)QB,#1U11:3 

$ubconfraclor, .. :lmpendin(J·B_lllkes or work Stoppa9es·:by:an)t'lrade::and.'.ciah:nlor8tio0: o·f the,bwner1e 
a~1111y to p~y fdrtheWork on 111~.PrdJel;(." · 

&ooUori 6, r11rngraph 6.4 D~lel•. ltj)ffl •M(ety·anlfJil~l#lil!wi\11.f<ilf(i\ililnij: 'fl.4 
5-u~,:;onlmqlpf Bha.U k~~pll)e P11>111lses'en~.SWl'.QUl)dln~ a~~ !re~•ft~rti:~'i\'4rt\Ulallort <lfY\'~•19 
111/ilerial.s or.ru1,bi~h·•Cllused.:by·opersttonij·perfom:,o~undorlhl~ .. su~11;0nlr.,cl,•nd:Shall regula,1y 
H.•ul auon .wa•\il.)1i~\erj~1~,et>d NMl$h·.w tl~•h fli);<;ii!t•ci~l/.!iiil\iJ!l!!l;i:!W'C<V:ill,\¢\9rJ~·C1111V@lij~l 
locallons.on l.hoPmJeot'• premlses •.. Subcontraclor·.•h•if.nou,e:held,responsible.for.unclMn· 
c.on<1111ons<~•used:~vo11.,tjtfl<ln\<liclor$.qr sub,cµri,1(8.i:\t(>rs. ~u.« ~hall ~ot:be I~l)Jaeito ilOY cil~iij~ 
by Contractor fonrnsh ,omovaror cleanup dqtonnl11.ad,on:e•pro· rat.a or $imilar b~sls/ · ·· 

SM,ton s, l)'~ni11t•P.h'!l,6.\,~~vlu9.lll! f~i1pw,w~ih! llio'Wll.i:t!•l''blinll1t~~t.~r "'/Pno(iif11m~ of·~~ ,. 
, .. • 11ter tno wo.l:lf o. 'd•l•Y•·i:ausod; ll)l"·Jn the tblrd U.n! on>•ragrliph. lli~.i lhon, •dd tho 
fbllpWli\9 !!>'tl\e,end <>f P~t~U'IIP~ ~;$: 'fu.Hher; lri:1~\>;~~~lil"liil)liliqlQtilMl\.S'lO ~~$~··· 
liquidated Or·olherdelay da"1a!JO$·.agalnat,Sobconiraclor,-llueh .. an·awa,ci.ofilquldaled dam•~•• 
sh•ll.b•• •••¢•~~~ ~SdlnMSUbOl>Ol.raritor only'lo the. ell\~ofi:aila.ed JlY $ilb.co~ti'aht~r, 
S~bcontracto~• employe~t ~nd.agenti;; ~ub,l!Ubc,ml(lic.\<>/!l or tMlr ag1;1nti; ot'~mpl~Y!'~S otolliot 
parsons.porformJng porUonsoflh•"'O!l< un\!erconlract"'ilhSubcontractor, or any.person or entity 
fM whosa. •cl•·theS.u.bcon.tfl!clor may.be ilabte, .an<J intio liii~• fol delay• ~r~~u,es .~rising 
oulslde.lhe. scope of'lhls Subcon1ract ... Con1raotor shall .nofaseeoo Hquldaled dama,ges against 
Sobcon\raotot unless a.nd unlll • m•· Contri>qW gll(8s,Wll!l'1i1•.<io!iO@llon. \11. ir.,\ijn\and• b•.•i• of 
delerrriinat.lon oftin,ountaaMda~re~pf fesponsibitity Stibcoriirnotor and •Ii oiMr iuhi::cn.lra.etor.. 
Sufh wrltlon no\lfidailon must be glvetiw11~1,ri • ri\•son~bJa period t,f llmi> aher.t~e 1>C<1urr11nca for 
Wh,cn th~ Controc1orsee1<s 10 ass~~s llquldat9d ,dan>a99~, not to a>ceaed ton (10) dM~ ~ft~nha 
alleged .eve:nl ~~using tt,a damage. 

$eotlon 7, Paragraph7.2: Revlon•• follows,, Fll'llttln&.dolete:i~ hours•and replace.wltl, "5. 
qays". a~d.ttte W<irda "C9~.lt~ctors: Wnt!!m" a~eftli~ ,i,ofd. "Of' at ttiP .. MS1h11ltig <iflM \s.•4<>rjd 
line. In 'P~lllgraph 7,2; and. llel•te:tho tcxtof llaragral)f> t,2;•t•rtl11g will1 lhaWords ''ios$. 
rea,onable ov~thaad ... :· In the fiftti line, thrpugh lh~.¢nd <iflt,\i! 1>aii11tr•lih, 

·Sectlon:1, .ParagraPh·7kl:laJetQ In Its ontlro!y. 

Seotl<>n7, Add th~ folloviln1rn~ p~r~gr~I>~: 'No!wlth•\"ndlng .any;<>il>er proiil~ion Q(.lhJ$ 
l,ubco1,1rac1, lh.epartles•ag.roe,thm,.al no·tlma shaltlhevalue ol:addlllcn.al laborand material• put. 
1.n pla¢0 by $UbconlrMM al IMW1ilWO dltGcilon l>f Co!'lr•cW ~~<,11$() $15,QOO;Qp Wlt~ourµ fully 
oxeculed, aµroed upon .cllanga order, modi(Ylng the •Subconllllcl Price.' 

llectlon·10, Paragraph:10,4:·ciolote i11e.seoond poragr~ph In Its.entirety. 

3078 fl. $unset Rd:, Suite 9 • LasVeg,as, NV't\9120 ·Tel, (702) 7"2,111313 Fax: (702) 732,438$ 
N811ada Ul:1!!h$~·,PU{)·5:;1).IH), '/IQOt.)~92, #'oota4,:il;, • Arizorn1lfoanJJiiliitl1bC23210.1 K~··11 • li:lahOUi:.~ns.'a 110Meaa, Mosii~n~·l.!~n11e·.n3:41t 

Mtrw Mi!r;id/lo l..li;l.'ZM1e #.:J~7100 · NortfrtMl(bta· 't.i!je1119fi.t1-1"1GGO:-:;souurnakOl.a L1ce11S·ei·#EC2i'd3 .. , Uluh Uc:81'u;:0·s131417.t-Mo·1 sjoo , Wyom!rig· LJcani·a- ii C-24a;io 
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HELIX ELECTRIC EXHIBIT 
TO THE SUBCONTRACT 

BfTVili:;EN APCO CONSTRIJQTION ANO 
HELIX ELECTRIC OFNE\/APA, I..LC OBA .Ii.EL.IX ELECTRIC 

FOR CRAIG RANCH RE;GIQNAL PARK~ PH.AS.E II 
HE JOB'#161113 

S0~1101f1Q, Ad~ !1\1> fi,ll9Wln~ h0!/1 p~r~gr~p11, 'i;!Qb"P!1.tr*~tor may !~®!@to tN~ ~MP~¢.h!r~¢r 
orits obllgailollll undodhe Controot bocuments•, for.lho oamo ,ea,ons.,amtundorthnamo. 
¢1"'llm$1ijMil~. ijM .. tiro#¥diJrt,~·witli .,¢siJ•ot to the. C<iritraot6(~~oowa.oto, ·m~y(iltm.1n~t~ it~. 
agr~am""t W!l~fe~li•ot to )I!#·· owr)~r,,·cir f~r·nonp~yr11~nt ~l~\Yl~~ryts due: u.nde.r t,h.l~ SUb\l!J~.t@lt, 
fol UO days' ~rlo~g~r,. I~ thee ev~nt olsuch tennlllatlon ·by.the·Subcontlactorlor any rl!asonwhfch 
llr®.t•.!tlii (a~1l4f thC!;$ubqq~t111c1ot,. /\$ $Ubcpt1trn¢0"' c,t1hal1 /\fl•~\$ 01 •mpt,,ya~tor qthllt · 
ipeo,Qns:perfQnnlng,porUons.o! th~ Work ~nderCQntract wlthSubCQntract?r, .. ,subcontrac.torshall 
b~ ~h.llffi!d (a. !l>C!IV¢r'lt9,lr/•Cpntrn<;ti>r pijyi\1e.ilt l<irWo\~ .O)(ecijted.aQd.:fc,ir p!'<lven ·lo.sswlth r<!spsct 
to·malerillls,.e!Jlllpment, tools, and. CQnsfructlo11 equlpment'.•nd,niathlnery,,·includlng reasoneble 
.ov~rti~ad. prliflt ~nd damiig~~. provJdlo~ .c\'intrac!\irflr$t recl)lvod PllYmont fr~m .ovmer: 
,a<ilitli!t/'1 ).:•6.llbp,itllltlit>h 1.~,2(il) ( 'Rl;lVllia a• ronows: · del~k>the Jihr~se 'whelhei or ni>t JIJs. 
qij°*~4'1h·Pll<t b!/'anJnd~lllNl~.~;.pioVld.0/l(hP.W~Ver;t~at u,~ .. , i.ftomtho 11!1) 110~.or 
$1l~para.~fllph;1:3,Z(a), and ,:eplacQ lt;With the'!b!lowiog phl'llse: "but only to the e><teol such 
bfMno, ~t<tM!ll! frornthij Mglfg~rt!lll MW(MQful acw orsu~contractor, . ,. 
a:nd., .• /\d(tl~:te:1he word ... ·~Sole~. afler·.the :,words j

1due:th~ ..... /' in :the. last line ,o( subparagr.llph 
13.2(;), an.g itdd'th~ wordK 'of,any;thitd patty" at th• .,,d of tho last santeno<i In :thi•· 
~.ubpijnagl'IIJ>h, · 

.l;~4tt,;,n 1~; . .!\dd thdqll0Wl11g new ~ar•uraph: "Not\Vlth•!~ndlQB tMJ9rqgol119, tho. 
lndemnlflcallon obllijallon• o(Uie,Subcomraoto: undor this SubconlractshaHnol oxtond lot.ho 
•.li~ .. b .. .l, •. 'J.ty . . ,9. !·l.llq .. A."'. ~1 .. t·e· 'c .. t. · .... th··"'.Arch. · . l!."10!'. s "°" ..... · .. "". I.I/I. n.t.•, a11d·a·g··· "" .• t•. "" .. d ... · em .... ploy~•• .. · .. of. any .6/t·H.·e. •ii. artslng·,~utor(1)'!M ~r,,RM>llo~ Of$~ptoval Of ma~,, dl'llWiMs, o~ialoM, report$; s.lirvov,s, 
Phanga Ordar• •. authorizallon for .extra work.,. designs or spocmcatlons, or (2) tho giving of or 
fo!lure: lb '9!\fe jj'ire.cuons .or lnstrUctic;m,s .t>y the Architect; ·the Architect's consultants, and ag~nl's 
and en:,plpyeee of any of them, provided such giving.or failure lo give Is • proximate cause :of the 
h)Jwy_ or-(lamago:· 

s· .. _eeU!ltr17. Pen111raph. ,·1·7· '.1. ;. R ... e:vl•.·• ~ ij•.•. 1<1 .•.... 1.111W•.: d .... ~1.ele··· .1.1.,e ... · firet.•. ·.···n·l·•. fl"".'. or.t.he. ·P··.·." .. '".U .. ,... 'P. ~-.. (.1 .. i ' .. llne.-i,3); dot..to thowonl• 'at,>lltimM and. atlts 119le 8!<1'ense , , .' lrcrn:, the thl•il llnQ; 
:<1~l~w,tM,Wotd•' '.'all work. and . ; ·_, .from \he ·fourth lloe::.and add thofollowlng to )he end of 
.P~l'llgr~p~. H;t: 'NotWl!h$taMlng ~nyU1lng contained In this Subcpntracl to .the conll'llfl', onca 
S11bcontraoto, hae. re.calved. flnal payment f~r Its Work In place, title to same .•hall pass lo owner 
~iJd.·Silpl;Or\tti!ctot Sha.II .no .longer b• respoMl9loJo,r AAY dalll•9e9r loss the.rota so. l~n~ •• sallf 
dam"!Je Is· notcau,ed by Subcontraotoror anyone tor WhplT1 ~ubr:ontractoris contractually 
/e$~Qn~lijl~. )Ind \h$ . .Ownat ahall rely on.the·.Ptolect's· "~ll"ti.sk'' Insurance policy to pay ,fur any 1osa. 
;or 4/.\~l·~~W-~qb(l<intramo(~worll! 

setQpn, W, q~!ij\e Paiilllr•Ph 1.9,1; 1~.2 .. 19'4; 19;6, 18;7.-,and 19 .. 0 ilnd11~d the.foU9Wth!'i .r\~W 
paragraph.1 S.11. "The parties agree that.active, good faith participation In mediation Is a c~n.dltl~n 
~r~cedenr.to the 1n·stll!lilo,1, Pf-lioYJolT1ial dJspvte ras.oMlon;prec.e.<lur,,~, The parlleHh~ll·m·utu~lly. 
agree.011 lh~. P•r\'O~ 9r µj\,rnatlii~·diapu/e /""olutlpn 9geh~yt,o·c~hd.Ucl,il)<>"1edi$M~, 'fha 
lnltlali~{i p,1rty sh$11 then undertake. to .. schodule !he me.dlalion. IMho parties are unable b•aoree· 

.30.78 E. S~l\$0l Rd:, SUl(l\ 9 · L~s.V~go,, NV 89120 · Tel.: (702) 732'1188 Pax: (702:) 732-43W 
ll/.~1,1d.i.t.!<lcr1:1c:; mio!i-'as1.0 · #b0,7Ja~2 · ,tJQQ7:J:{ti$ -Aflt.i;.l!l,~ tkense.il!iOC2~2.r1;1.1 K:-:·\1 • ~ah.o"t...1t,l"lne,.e·#tiO,ijg\3.6 • Mo11(arJa.~W~1,~:M412 

Nav,r.JiAe:)Jlco Llc:~n!;ie iJJ(if1tJ::1,'N(?rl/l D,:almla Lic:ansa:i'{~'lf$60' •-Sout!J'P~lkO.la Uc0rla0:#EC~7.D:} ··.lll.iht.h;.l(IW"·~7~11f(1-IW0.1 si<l".t) ··.Wyol'tl!r\ij t.leei:ls.B·#,6-24()11() 
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HELIX ELECTRIC EXHIBIT 
TO THE SUBCONTRACT 

SETWEEI\I APC.0 ·co_NSTRIJC.TlbN Al\lCI 
HE_I..IX El.EC.TR.IC OF NEVADA, LLC. OBA HELIX ELE¢TRIC 

F.QRCRAIG RANCH.REGIONAL PARK..., PHA$EU 
HE JQB #16111~ 

•_oo .t11e._Mr~onor:~1tom$tW"dl~p@,•ros_otqt1on_~ijeMy t(i·coriju¢lth:~mi!WQt10~.•t11i!-rnmatlM)"l/!y 
.mayo,,~ta.t thet~,V~gas, _Novad_• offlcMflh$ American Arbltr;itlMA$so_c1a11oo·lo 1l<ili•~~I~ -_tM 
cori(iMMcey. Th~ ¢iist. ofth• mediation apd foes. o( tho mediate,, lfaoy, $hallbuharod eq~_ally 
.~\tt~e ~~tila~,- lfapartyfalls or refu•e~ to ~aiflclpate iOJ~a.l\l~dl~thln, ~rlfq~ __ 
,Cf>inpfotion--of such-.me~lallon the-•. partloa are unable.to agree,ood seltle the:dlspute, l!len1h• 
'c<)lapute _sh$!/~· r,,leired tow•olution In accol'l:tancev..ith the Pflli1\!QUte~-Ail!fr,ili.hMril!h: rny,,, 
:wtth the exception otprocedur"s to presen,e.or enforce meciianlds·llon·or born\ tiQht., any party 
.1Mtrnfos~~ br..!l!I/$ t9 p~rtlclpaJ~ In thetned_leUon. arpWllil p<1>~billonal,attallla.tj/;Uil> <;0~fol·the 
-mediation, shaU bedeem_Oll ·10 have waivodl\srlght,JP "lt:l>"'ltli~1~_ttl)(l'.lli)i!scfs~~h"WO~d~r; """~ 
lf$Bld pattY-:ls. later·detem1inodby the-courtor arbitrator.to be•a pll>vall/ng .. pijrly.' Partles.wlll.be 
.~~Im~ byth(> Pr!ml> Contrat!, -

,$11oi1im _19, P,r;,graph 1.9:3, Dele~ tho phi~•• ·~m1ir,i11011M.d, ~llllir'' fu>lll:t~il-flrotl_ln"' art!\ 
add_ thMottowlilg p~rapraph:··"Thls Subeant"lct and any dispute . 
t'fi~otutl_oii ~r6¢,i-emrig bl'<>ugttt to enrore<>,or lntorprol lls:prolil$1onij,,~h~il b<,:g.ovemed by th11 ·lawo· 
oilh~ pl~o~ wtt•re th~ ProJer,t ls loqated.' 

lleo~~n 20; Por,11r~ph 20,.1: Ro•I•• n followo: Cha11ge the w<>r<PQohtr,,o!clfS"lr).lhij ~lllt tl11~. 
•to.the words :Oithorparty'•'' In.both pl•••• where it appear•. 

'Sonttorr2il, !'ara9raph 20,7: Revloo •• followlng:•add thewords"and SubCQ/llr!)pio~~. , : 
,aft~.rthe wtitd_,c;ontiaoWs., ." atlhe begl!inlng ofQ1ij paragraph, anrllidd tha wolilat'iand. 
s.u.bcont,actor .,, , , •/Jer tho word "Contraetor"-at the and. of th<>-finit tlile. 

li,ubo<>ntractor Soopo Of work, 2"' and 3"' lines Oolete _Ibo _fo/loWlrlg: "• .. 11\1:hldipg lvorl< 
reasonably.anticipated .. ," · 

Subcontractor.Scopo ofWork, 51
" attd e'"qn~• DJ>l~to th• fQllOl(llltll:",.,.ln~i~dln~ ~nl' 

.unforoseen ,:,r unseen !lams; or as doscrlb•d therein,,,' 

.SobcontrMtor Scope of Work, e"' ond i'·' Ltnu O•l•tdbe lollowlng;"No.addlllonalWork 
_M_thorltatlon (A.WA'•} or. ChanQa O(der:,;'sw111 be Issued to .SijlioohtrMl6t Ohllisflije General 
·Contractoror Own~r reviseotho scope of work shown on. tho'CotjlrM!D•<\UJll811\~.' vm.••• 
contractor arid Suboontraetoi, ~gree•as. stated In_ Sootlon 7 ol 11.ilfExhfblt .. 

s.ulloontracfor Scope _otWo.tk, COMl>LETll ELll!dTRlCALl"ACl<A<IE: Ootete•'A,eo!l,600,0li' 
apd R~ptace Wl_th '$2;35G:520:00' · · 

SuboonJrapt<>r s~ope i>f Work,. BONO.ING:: 0010@: "(:~0%)' ao!I Riiill~~" wiat.'(1%)" 

3078 E. Sunset Rd., Suile 9 · LasVegas. NV 81J120 · Tel: (702) 732·1188 Fai:: (702) 732431\6; 
~a),'~,\\ L,lc.e.rwt;?.,h,i;)l)l5;J,1Jti;i '.,to.07:3:J92. • #,o"On•urn , Ar.li!:b!J!.1' L.!Cl'm~@.tl~QC23,2.1,9t IMJ · 1~;;h:c1 uc,m!l:~ #OQl),9(1.i:t: ,·MontannJ ... Jcf'...iJ9e,."U2:412 

tila'iiMe.x!co Ucer,.sa #3a,71.~:,·,.North D1Jl-;ol1;11.\cl3mlJ;!.#~m.50:· $qultl D~~o\a 1.."l~~il\l~ lll;,C.:Z7h'~.:- .q1an (~I'll~ W7~'f.4111:·46CJ.1 .$20.0.' W'y01t1tllq Uoor10.eJfCs:l•Wii!l 
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JA839



EXHIBIT "2" 

JA840



. . ,·,.~: ,~ -''V""'""·~·: '' 

I-Ielix Electric 

Janaury 2!\, 2013 

Brian Bohn 
Apco Construction 
3432 N. 5111 Street 
North Las Vegas, Nevada 89032 

Regarding: Schedule delay/Extended overhead 
Craig Ranch Park Phase II 

Dear Brian: . 

'/""""' . 

The original scheduled final completlon date was January 9, 2013 for the above 
referenced project. The current scheduled completion date that Apco 
Construction has transmitted shows a current schedule completion date of 
August 3, 20.13. Please accept this notice that Helix Electric reserves all rights to 
any and ail additional cost incurred due to scheduled delays for this project. 

Should you disagree with any of the above information, please notify Helix 
Electric in writing within the next 48 hours. 

Please do not hesitate to ca11 me if you have any questions. 

Sincerely, 

Kurk Willian,s 
Project Manager 

3078 E. S11uset Rd., Suit• 9 • La, Veguo, NV 89120 • Tcl: (702) 732-llSS Fox: (702) 737-7494 
Nevadll lJcenso #0053810 • 110073392 • 110073455' 

Arizo110 Ll,censc/lRl)n32191 K-li ~.Utal> Ltccnsc.117314771,5501 

~ 

l 
l 
l 

l 
' I 
j 
I 
~ 
i 

\ 

! 
l 
! 
11. 
i-

i-i 

'. .I' 
. ' 

JA841



EXHIBIT "3" 

JA842



I-Ielix Electric 

June 19, 2013 

Brian Bohn 
Apco Construction 
3432 N. 5111 Street 
North Las Vegas, Nevada 89032 

Regarding: Extended overhead Cost 
Craig Ranch Park Phase II 

Dear Brian: 

This letter is a follow up to our Notice letter of Schedule delay/Extended 
overhead dated January 28, 2013. Based on the original scheduled final 
completion date of January 9, 2013 for the above referenced project Helix 
Electric is Incurring dally cost of extended overhead. Below is our dally cost 
associated to this extended overhead. 

P10/9ct M;mag.er $260 
Supsrlntandent $280 
Sito rraller $.W 
CcmtmX $5 
rorkllti $2:i 
Tn,ch $45 

Please be advised that Helix will be pursing payment for the cost as the project 
continues to run beyond the original bid documents schedule and the contract 
schedule. 

Please do ndt hesitate to call me If you have any questions, 

Sincerely, 

00.~ 
Kurk Williams 
Project Manager 

3078 E, Su11sot Rd., Sult• 9 • Los Vega,, NV 891l0 • Toi: ('IOl) 73l-ll88 l'ax: (702) 737-7494 
Novodn Llcc11so #0053810 • #0073392 • 110073455 

Arizona Li<c11sc #R0032!9J K•ll • Utah U.ons• #7314771-$501 

".,~~ ...... ' ..... --······· '······-···· . -., ...... ', .. , ....•..•... ,, .. ~ .. ,. ., . ·- ,, .... ,. ,.,,,.,, . ., .• '·•·'"·"····-·""'~'-·"" ..•.. , ... , .•. '"·"·"'"'''''''' . 
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MlSCElLANEOUS INVOICE 11161 l llM-001 

.ARCO Construci.hm 
44 W Mayflow~· 
NorthLas Vegas, NV 89030 

. INVOIC!lDA'l'E: Ausu,t27, Z013 
T!IRlJ DAtE: 

11.TTN: Jo,, rel"" SUBCONTRACT: 

llltSCRIPl'lOl.'I: Extended Overherul 

E.l(teridCd Overlwa(I " $640/duy ~ $.\200/week .ful' 32 weok~ $ 

Total Amount Due $ 

P~1i..'UIC u:t ~ 001k !Ct1i1:111. ?llli,S 'II. p(!m\ty -Qfl% P'!r mi;ill'\h of 1h11 ~mou11.c .owatl, pfttt 11rton:!ay'1 ri:.~ if 1~uin:d fi:ir <:ol!cci.!1>11, ih11.1\ be 
a:i;,~l;IJ~e.d tc, 1hls lllvol~t lut P~Jll"L~nt; I\Dt ral;llivqd witbi11, IO cla:y.lf of recolpt ofp1~,:.f<i$l: ~~11,1, f((l.m OW!lc:I", 

,078 E. S1m,et Rood, Sult• 9, Las Vegas, NV 89120 Toi: (702) 73;,.ms fax: (702) 7>2-4386 
Nevada CQritfa(,tof's Lice1}s:r: No. OOS381 O 

102,400.00 

lOl,400.00 

! 
; 

~ 
' ) 

·:l 
' i 
~ 
' i 
j 
j 

~ 
1 
l 
l 
l 
I 
l 
l 

! 
l 

I 
r 
f r 
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. Od. 8. 2013 .10:29AM. APCO Con,lruclion 

APCO Construction 
M W. Mnyflowcr 
Nol'lll \,a, v,g.,, NEVADA 89030 

rM110: 102·.734.0193. y,.~, 70Z-B4-0)96 

TITLE: HELIX J1LB.CTR1C - EXTEND),;)) OVERHEAD 

l>ROJECT, Cndg Ranch R,igional Park. l'haso 2 

TO; 

mi, 

Atm: faemol Ll•mado 
City ofNortb Las Vegas 
Phone: 702·633-1230 

lo: 

Item Ocscrip(i.nn StoeJt# 
00001 A'nJ...lX ut.1::crtt.lC ~ 

l!X1'aNQ£P 0~.ftt{l:l,,t'O 

Al/'J'ROVAL.: 

By: _________ _,__ 

Jo=ol Llnrn•do 

Dato: ----------

Qu.,111,y onus 
3:ti.iQD Wl:!.W 

. No. 2030 P. 3 

CHA.NGE ORDER RltQUJJ;ST 
No. 00068 

DATE: 8/28/2013 

.10'6: 0193 

C0Nl'RAC1' NO: 

()nlt 'P'J'"•ct 'l'».'{ bt(:! Tl:!;;, .Aln(u.n~t Ne.t A.mou-.s: 
S),lOO.OO 0.011% i~l)O $10.AOO.OO 

Unit Coot: $102,400,00 
tJnit1'ax: :(0.00 . ------Tomi: $l0:2,400.0() 
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City of North Las Vegas CHANGE MANAGEMENT 
NO: 00068 En:zincerinA Sc.rvlces Division 

.22:SO N l.~ Vegas Boulevacd, Ste 610 Phone: 633Ml2JO 
North Las Vegas, NV 89030 F,x: 642-0390 

PROJECT: Craig R,mch. Regio1ial Park Phase 2 

REASON CODE: 

ACTIVITY ID: 

Current Status: 

aud~•t•d: 
c~1tmnitt(!d: 

Helix Electric • Extended Overhead 

Budget Contract Summary: 

JOB: 1398 

CHANGE ISSUE: 

SCOPE: 

STATUS: 

~~001 t=::J 

Out of Scope 

RE) 

Original Contract Sun,: $28,512,054.00 

Approved Changes: $0.00 

Revised Contract Sum: $28;5!2,0S•i-.OO 

Current Change Value: $0.00 

Contract Sum If Approved at tllis Value: $28,512,054.00 

Budget: 
CoDtra<I\PO Typ• :CON 

Thne Cltonso: 
ValuC'B: 

Commitments: 

Remarks: 

&>thnotod 
0 
so.no 

Qu.at~d 

0 
$0.00 

To: APCO 

Ncgoflotod 

0 
$0.00 

Be From:CNLV 

frn•l 
0 
$0.00 

This COr is RRJECTBP, 'rhis Cily of North Las yegns does J\Ot have a.contmct with Helix. Ekct;do. 

JDl 

_)c>e-~\ L..\.,,<..~o 

Jcia:J+-~~s 
r(&?L. 

u,y &>r:::" 

61'€•"1(1t-,.hz;:;/7"V 
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APCO Constsuction

104 W Mayflower
Norih Ias Vogas, NV 89032
ATTN: Joe Pelan

ORIGINAL CONTRACT

CHANGE ORDERTIIROUGH #

CONIRACT AMOIJNT TO DATE

OROSSBILLING

PREVIOUSLY BILLED

GROSS CURRENTPERIOD

RE]ENTION

NET AMOUNT DUE TIIIS PERJOD

O UTSTANDING FROM PRIOR PERIOD

CONSTNUCTORS .. ENGIN EENS

94%

s%

HELIX ELECTRIC r}{\/olcE# l6nt3.0rs

cusToMER# 00i613

I}{\,/OICEDATE: 4ll9l20t3

PERIODTI{RU: 4/30120t3

OURJOBNO.: 161113

JOB NAMEI Craig Ranoh Regional park - phasc II

YOIIRJOB NO.: 193-6

2,380,085.20

(77,s2s.00)

2,302,560.20

2,155,540.20

2,113,540.20

44000.00

2,100.00

39,900.00

49,875.00
68,1 15.00

Inv #l6ll13-013
Inv #l6ll13-014

TOTALAMOUNTDUE 157,890,00

;ffi.Tj:fff'l0tJetnrllvofz%lcrnonlhorth'uounl 
orw4 pl'r loof.v! fsuE$icd forottc*to4 st'lt tca*rcidtootr lnvol*forprF6r! erEeiwd M&lo t0dry!of@trrof

3078 E. Sunset Rd., auite I Las Vegas, NV 89120 Tel: (702) 732-1 188 Fa<: (702) 732-4386
Nevada Uconso f00538't #007s392 #o073455 Arizona LlcensedROC2S2l9.l K-tr ldaho Llconso #005s86 Montana Llccnss 12412
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anslruction
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N
orlh Las V

egas, N
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H
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octie
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 E
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S
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Las V
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R
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H
T

T
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C
T
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C

O
N

T
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E
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T
he underslgned

C
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ledge, lnfor-
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W
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for P
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ent has been com

pleted
h accordance
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C
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O
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D
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S
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ounty O
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A
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193-6
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P
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D
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S
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hange O
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 D
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 D
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 C
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 C
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rchit€ct ceriified to the ow
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 C
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5,{11

4,

880.oo

3,250.00
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ffimN,ffil 'Eq:t,..f cTl ,Nl
CO N D IT I O NAL WAIV ER AN D RFLFASE

PROGRFSS P4

Property Name:

Properly Location:

Undersigned's Gustomer:

lnv./Pmt Application No:

Payment Amount:

Craig Ranch Regiona Phase 2

Las Vegas, 89032

$39,900.00

Upon receipt by the undersigned of check i above referenced Payment Amount
payable to the undersigned, and when
paid by the bank on which it is drawn,

check has properly endorsed and has been
effective to release and the

undersigned shall be deemed to waive notice of lien, private bond right, any claim for
payment and any rights under any ordinance, rule related to payment rights
that the undersigned has on lhe

This release covers a progress
undersigned to the Propqrty or
lnvoice or Paymeni Application,

described Property to following extent:

for the work, materials equipment furnished by the
the Undersigned's Customer are the subject of the
only to the extent of the or such portion of

the Payment Amounl as the is actually paid, and not cover any retention
withheld, any items, ns or changes pending approval, items and claims, or
items furnished that are not Before any recipient of the ies on it, he should
verify evidence of payment undersigned The undersigned that he either has
already paid or will use the money he receives from this progress payrnent prompfly to pay in
full all laborers, subcontractors, material men and suppliers for all work, materials or equipment
that are the subject of

Dated: 04119113

the waiver and release.

Helix Electric

By:

DJ
Its: Senior President

3840 N: qgmrnerqq Street . North Las Vegas, Nevada 89032 r Phone: (7021734-Otg8 r Fax: Fq?,t7g-4-gg-g6
E:Mail: apcoconstfuCtion.cgm r Nevada Contractor's License: 0014563

1 1 13-015

document

APCO

W. Craig Road,

JA903
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,T

Property Name:

Properly Location:

Undersigned's Customer:

lnv,/Pmt Application No:

Payment Amount:

CONDITIONAL WAIVER AND RELEASE
UPON PROGRESS PAyMEIVT

Craig Ranch RegionalPark phase 2

628 W. Craig Road,. North Las Vegas, NV 89032

APCO Construction

Application #15

$42,000.00

. Upon receipt by the. undersigned of a check in the above referenced payment
Amount payable to the- undersigned-, and when the check tri* neen piop.rfv drOoi-*o
,and ha's been paid by the bank on which it is drawn, this document be'comeslfective to
release and tho undersigned shall be deemed to waive any notice 

"i 
ti"r, 

"nV 
pilurr"

'b.o$- flgh!, 3ny clalm for payment and any rights under any simitar orOini".i iri. ot
statute related to payment rights that thd undersigned has on the above descrlbed:Property to,the following extent:

This release covers a progress payment for the work, materials or equipmenl furnished
by. the. und.ersigned to the Properly .or to the Undeisigned's Customer which are the
subject of the lnvoice or_ Payment Application, but oniy to the extent of tfre eiyment
Amount or such portion of the Payment Amoirnt as the undersigned is actuatiy p#, ano
does not qgver any retention withheld, any items, modificatiins or chang,is p;ding
approval, disputed iterns and clairns, or items furnished thal are not paid. e"tor" uny
recipient of the document relies on it, he should verify evidence oi pay*uni to ine
undersigned. The fundersigned warrants that he either has already paii orwill uu" it'u
money he receives from this progress payment promptly to pay in full af lanoiers,
subcontractors, material men and suppliers ior all work, initeriais 6r equipment that are
the subject of the waiver and release. 

-

Dated: Helix Elechic

By:

Its: D. JOHNSOI{

44W"MayflowerAvenue r NorthLasVegas,NevadaSg030r Phone:(702)73+0198 tFax:17021734-0396
E.Mart: apcoconstruction;com r Nevada contractor/s ucense: 0014s63

ffiIIA
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Case Number: A-16-730091-C

ELECTRONICALLY SERVED
12/7/2017 3:10 PM
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25

26

27

28 

FENNEMORE CRAIG, P.C.
John Randall Jefferies, Esq. NV Bar No. 3512 
Brandi M. Planet, Esq., NV Bar No. 11710 
300 S. Fourth Street, Suite 950 
Las Vegas, NV 89101 
Telephone: (702) 692-8000 
Facsimile:  (702) 692-8099 
E-mail: RJefferies@fclaw.com

Bplanet@fclaw.com
Attorney for APCO Construction, Inc.  
and Safeco Insurance Company of America

DISTRICT COURT 

CLARK COUNTY, NEVADA 

HELIX ELECTRIC OF NEVADA, LLC, a  
Nevada limited liability company,  

Plaintiff,  

v.  

APCO CONSTRUCTION, a Nevada 
corporation; SAFECO INSURANCE 
COMPANY OF AMERICA; DOES I through 
X; and BOE BONDING COMPANIES, I 
through X; 

Defendants. 

Case No.: A-16-730091-C  

Dept. No.: XVII  

APCO CONSTRUCTION, INC. AND 
SAFECO INSURANCE COMPANY OF 
AMERICA’S REPLY IN SUPPORT OF: 

MOTION IN LIMINE NO. 3 TO 
PRECLUDE THE INTRODUCTION OF 

EVIDENCE RELATED TO HELIX’S 
EXTENDED GENERAL CONDITIONS  

AND 

MOTION IN LIMINE NO. 4 TO 
PRECLUDE ANY EVIDENCE OF 

HELIX’S ACCOUNTING DATA OR JOB 
COST REPORTS

AND ALL RELATED ACTIONS. 

APCO Construction, Inc. (“APCO”), by and through its attorneys, Fennemore Craig, 

P.C., hereby files this Reply in Support of its Motion in Limine No. 3 to Preclude the 

Introduction of Evidence Related to Helix’s Extended General Conditions and Motion in Limine 

No. 4 to Preclude any Evidence of Helix’s Accounting Data including Job Cost Reports  

/ / / 

/ / / 

/ / / 

/ / / 

Case Number: A-16-730091-B

Electronically Filed
4/8/2019 4:16 PM
Steven D. Grierson
CLERK OF THE COURT
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(“Reply”).  This Reply is supported by the attached memorandum of points and authorities, all 

exhibits attached hereto and all papers and pleadings on file herein.  

Dated this 8th day of April, 2019. 

By: /s/ Brandi M. Planet 
John Randall Jefferies, Esq., NV Bar No. 3512 
Brandi M. Planet, Esq., NV Bar No. 11710 
300 S. 4th Street, Suite 1400 
Las Vegas, NV 89101 
Attorneys for APCO Construction, Inc.  
and Safeco Insurance Company of America 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

If Helix was compensably delayed, it has to prove the actual costs it incurred due to the 

delay.  Billing for costs that were not incurred is fraud.  Helix essentially admits that it has no 

job cost accounting records to support its extended project overhead, which is the same thing as 

general conditions in the construction industry.  In fact, Helix brazenly admits that “the extended 

overhead costs were billed on a set amount per day basis, irrespective of the amount of time 

spent by any Helix employee on the job . . .”1 and “that Helix’s extended overhead costs are not 

directly tied to costs listed in Helix’s Job Cost Reports.”2 If there are no increased supported 

costs it is fraud.  That is why APCO was asking for the Job Cost Report.      

For the reasons set forth in the Motion, as well as those set forth below, APCO 

respectfully requests that this Court enter an order precluding evidence relating to Helix’s 

extended overhead/general conditions claim or in the alternative bind Helix to the existing 

testimony. APCO also requests that Helix be prohibited from utilizing incomplete copies of job 

cost reports during trial because APCO has not had an opportunity to fully analyze Helix’s costs 

to determine whether its claim for extended general conditions is valid.  

II. RESPONSE TO STATEMENT OF FACTS 

Helix’s project history clearly is not relevant to the issues set forth in APCO’s Motion. In 

1 Helix Response, p. 15, ln. 13. 
2 Helix Response, p. 16, ln. 26. 
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the interest of brevity, APCO incorporates by reference the facts set forth in APCO’s Omnibus 

Motion in Limine filed on July 20, 2018 and in its Reply in Support of Omnibus Motion in 

Limine filed on November 21, 2018. APCO further disputes most of Helix’s factual contentions 

in the opposition, which simply are not relevant.  

Critically, APCO noticed the deposition of Helix’s person most knowledgeable, setting 

out seven topics for the corporate designee to be prepared to discuss. See, Exhibit 1 to the 

Motion. The notice requested that the witness be prepared to discuss Helix’s claimed damages as 

they related to “Helix’s general extended conditions.” This topic clearly included Helix’s extend 

project overhead and Helix never objected to any deposition topic. 3  Helix understood the 

reference to general conditions. 

During the deposition, APCO tried various lines of questioning to determine how Helix 

calculated its extended general conditions damages. Despite two corporate attempts, Helix could 

not answer the questions. Further, both deponents admitted to little or no preparation on the 

topics:

Q. Okay. [Mr. Pritzel] Did you take any steps to investigate any topics on the 

deposition notice for today? 

A.  No.4

Mr. Johnson, who was billed the damages PMK, was no better:  

Q. Okay. What steps did you take to investigate the topics in the notice 
for today’s depositions? 

A. Basically just read some of the paperwork transcripts that were 
provided from Ray’s testimony, or not testimony, but deposition, and 
basically the filings on the case.  

*** 
Q. Okay. Did you take any steps to review any corporate records? 

A. Not in preparation for this, but recently went through some of the 
records at the request for our attorney through you for some documents 
related to some equipment lists. So I went back through everything on 

3 “[T]he description of the scope of the deposition in the notice as the minimum about which the 
witness must be prepared to testify, not the maximum.” Detoy v. City & Cty. of San Francisco, 
196 F.R.D. 362, 366 (N.D. Cal. 2000). 

4 See, Exhibit 3 to the Motion, Deposition of Eric Rainer Pritzel at 12:6-9. 
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that, but just specifically for that.5

He clearly did not investigate a familiarize himself with Helix’s damages. 

Helix argues that APCO should have asked Mr. Johnson whether he read through any 

project records rather than corporate records because his answer would have been different. This 

argument ignores that APCO asked a very broad question about what Mr. Johnson did to prepare 

for the deposition topics to which he responded that he only looked at a deposition transcript and 

certain pleadings—not project records. Mr. Johnson reviewed very little and certainly nothing 

that would have helped him answer questions related to Helix’s damages—the very thing APCO 

has tried in vain to examine through discovery.  

Interestingly, when APCO initially asked about the corporate records, the deponent 

mentioned he looked at “equipment lists”, so clearly the deponent understood that corporate 

records went beyond the “corporate compliance type documents” Helix now argues is meant by 

“corporate records”. APCO needed to ask no further questions to uncover just how unprepared 

Mr. Johnson was for the deposition.  

APCO does not have sufficient information as to how Helix calculated its actual delay 

costs. There is no expert testimony and only partial documentation for APCO to analyze. In fact, 

the only thing Helix provides in support of its extended general conditions damages is a one 

page letter noting daily costs that do not appear to be supported by Helix’s partial Job Cost 

Report.  

Helix should not be permitted to benefit when its deponents were so unprepared. And 

Helix should further not be permitted to provide yet another witness to make up for the lack of 

preparation of the other deponents.  Helix and counsel have now had two opportunities to 

provide a prepared witness. APCO’s questions were direct and appropriate.  Both witnesses 

admitted that they looked at very little, and certainly did not look at anything related to the 

extended actual costs.  It is not APCO’s obligation to prepare Helix’s witnesses, especially when 

the notice clearly referenced “your claimed damages against APCO.” 

5 See, Exhibit 4 to the Motion, Deposition of Robert Johnson at 7:3-9, 7:19-25 (emphasis added). 
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III. LEGAL ARGUMENT

A.  Helix produced two unprepared witnesses for deposition.

APCO’s Motion is premised on the fact that Helix presented not one, but two equally 

unprepared witnesses for deposition. Both witnesses admitted under oath that they did little to 

nothing to prepare.  It was Helix’s obligation to prepare and produce competent and prepared 

witnesses.    

At this late stage, Helix should not be permitted to produce a third witness to rehabilitate 

the prior two.  Helix has simply ignored its discovery obligations.  If there were other documents 

that would have helped the testimony, as Helix alleges in its opposition, it is curious that neither 

deponent reviewed them.  “The fact that an organization no longer has a person with knowledge 

on the designated topics does not relieve the organization of the duty to prepare a Rule 30(b)(6) 

designee” and the corporation must still prepare the designee “to the extent matters are 

reasonably available, whether from documents, past employees, or other sources.”  Great Am. 

Ins. Co. of New York v. Vegas Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008)(emphasis 

added).6

“Producing an unprepared witness is tantamount to a failure to appear.” U.S. v. Taylor, 

166 F.R.D. 356, 360 (M.D.N.C.1996). See also, Great Am. Ins. Co. of New York, which similarly 

relied on Taylor as part of its analysis. A “failure” to appear should result in sanctions against 

the violating party. In evaluating whether witness testimony should be precluded, the court looks 

to: “(1) the party's explanation for the failure to comply with the discovery order; (2) the 

importance of the testimony of the precluded witness; (3) the prejudice suffered by the opposing 

party as a result of having to prepare to meet the new testimony; and (4) the possibility of a 

continuance.”  Great Am. Ins. Co. of New York at 543.  

Interestingly, Helix did not address the Nevada District Court’s decision in Elan 

Microelectronics, which granted the requested relief under almost identical facts.   

Under the factors set forth above, preclusion of Helix’s 30(b)(6) testimony is appropriate. 

6 In interpreting the NRCP, federal cases interpreting the FRCP are “strong persuasive authority” 
because the NRCP are largely based on their federal counterparts. See Executive Management, 
Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53 (2002). 
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First, other than blaming APCO’s counsel, Helix provides no explanation for the lack of 

preparation. APCO’s line of questioning also has no bearing on whether the deponents prepared 

for their depositions.  Second, when Helix started incurring extended actual costs and how much 

was originally budgeted is critical to APCO being able to evaluate the claims being asserted 

against it. The deponent’s testimony was of the utmost importance. Third, APCO has already 

prepared for Helix’s 30(b)(6) deposition twice. APCO graciously agreed to a second deposition 

when it became clear the first witness was unprepared and not competent to address project 

costs.  With trial set for May 28, 2019, it would be prejudicial to APCO to essentially redo 

discovery during the time it should be readying the case for trial.  

The court in Great Am. Ins. Co. of New York further included discussion of another 

instance when a court found that preclusion was appropriate. In Reilly v. Natwest Markets 

Group, Inc., 181 F.3d 253, 268 (2d Cir.1999), “the Second Circuit held that the district court did 

not abuse its discretion in precluding two witnesses from testifying on subject matters for which 

a Rule 30(b)(6) designee was unable to provide knowledgeable and specific responses.” Great 

Am. Ins. Co. of New York AT 543 (emphasis added). Here, Helix’s discovery abuses warrant 

preclusion of the testimony. 

B. General conditions are the same as project overhead.

Helix argues that APCO fails to “comprehend the basic nature of Helix’s claims” because 

APCO spent time questioning Mr. Johnson about general conditions as if there could be 

absolutely no relation between general conditions and extended project overhead. They 

essentially are the same thing.  And just because there is a project delay that does not entitle a 

subcontractor to a fixed damage.  The subcontractor must prove actual costs.  That is what 

APCO was trying to evaluate in these two depositions. 

Helix has only provided a one-page letter setting forth it claimed costs for its project 

manager, superintendent, site trailer, connex, forklift and truck and calls it the “exact breakdown 

of Helix’s…daily costs.”7 Actual costs in these categories must be supported by the job cost 

report and source documents or they are fraudulent.  

7 See, Opposition, p. 15:20 (emphasis in original). 
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Yet, neither deponent was able to provide this necessary information. APCO therefore 

requests that this Court enter an order precluding Helix from introducing evidence related to its 

extended general conditions or to bind Helix to the “I don’t know” answers given in deposition.  

C. APCO should not be forced to rely on Helix’s representations regarding its damages 
and partial documentation.

Helix claims that complete job cost report is irrelevant and it had no obligation to 

produce it because Helix’s claim relates only to damages for when the project went over 

schedule. However, as set forth above, extended job costs should be based on actual costs 

supported by the complete job cost report. It should have been produced as part of Helix’s NRCP 

16.1 obligations or in response to APCO’s very broad request for production (that garnered no 

objection from Helix). As noted in the Motion at p. 25, APCO has twice asked “all accounting 

documents. . .you claim support the damages” and “all accounting documents” for the Project.  

In response, Helix produced an incomplete copy of its job cost report.

Extended general condition costs are not incurred in a vacuum. For example, how can 

Helix charge APCO for a project manager that has moved on to other projects?  APCO should 

have been afforded a reasonable opportunity to fully analyze the claims against it and the 

damages Helix is seeking. Instead, Helix has intentionally restricted the flow of information and 

provided only limited documentation related to total job costs.  And then, Helix objected to 

questions about job costs because the produced copy was incomplete.  But then despite a request 

and an opportunity to supplement, Helix refused to produce the full cost report.  The Court 

should not sanction this conduct.     

APCO has demonstrated the relevance of the complete job cost report. Since Helix failed 

to produce a complete relevant document in the case, it should be precluded from using a partial 

copy that tells half of the story.  

/ / / 

/ / / 

/ / / 

/ / / 
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IV. CONCLUSION

For the reasons set forth above and in the moving papers, APCO respectfully requests 

that this Court enter an order precluding evidence related to Helix’s extended general conditions 

or evidence of its accounting data.  

Dated this 8th day of April, 2019. 

By: /s/ Brandi M. Planet 
John Randall Jefferies, Esq., NV Bar No. 3512 
Brandi M. Planet, Esq., NV Bar No. 11710 
300 S. 4th Street, Suite 1400 
Las Vegas, NV 89101 
Attorneys for APCO Construction, Inc.  
and Safeco Insurance Company of America 

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Fennemore Craig, P.C., and further certify that 

the: APCO CONSTRUCTION, INC. AND SAFECO INSURANCE COMPANY OF 

AMERICA’S REPLY IN SUPPORT OF: MOTION IN LIMINE NO. 3 TO PRECLUDE 

THE INTRODUCTION OF EVIDENCE RELATED TO HELIX’S EXTENDED 

GENERAL CONDITIONS  AND MOTION IN LIMINE NO. 4 TO PRECLUDE ANY 

EVIDENCE OF HELIX’S ACCOUNTING DATA OR JOB COST REPORTS was served 

by electronically filing via Odyssey File & Serve e-filing system and serving all parties with an 

email address on record, pursuant to the Administrative Order 14-2 and Rule 9 N.E.F.C. 

DATED: April 8, 2019. 

/s/ Morganne Westover 
An Employee of Fennemore Craig, P.C. 
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PRINT DATE: 05/14/2019 Page 1 of 1 Minutes Date: May 13, 2019 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Other Business Court Matters COURT MINUTES May 13, 2019 

 
A-16-730091-B Helix Electric of Nevada LLC, Plaintiff(s) 

vs. 
APCO Construction, Defendant(s) 

 
May 13, 2019 9:00 AM Apco Construction, Inc. and Safeco Insurance Company of 

America's Motion in Limine No. 3 to Preclude the 
Introduction of Evidence Related to Helix's Extended 
General Conditions and Motion in Limine No. 4 to 
Preclude Any Evidence of Helix's Accounting Data or Job 
Cost Reports 

 

 
HEARD BY: Gonzalez, Elizabeth  COURTROOM: RJC Courtroom 03E 
 
COURT CLERK: Dulce Romea 
 
RECORDER: Jill Hawkins 
 
PARTIES  
PRESENT: 

 
Domina, Cary Attorney for Plaintiff 
Jefferies, John R. Attorney for Defendants 

 

 
JOURNAL ENTRIES 

 
- APPEARANCES CONTINUED: Joe Pelan, Client Representative for Defendant. 
 
Following arguments by counsel, COURT ORDERED, the Motions in Limine are both DENIED. 
While the issue related to the 30(b)(6) would be of concern the Court will treat that as a credibility 
issue as to the knowledge of the witness who appeared. The entire job cost report needs to be 
produced immediately, and if there are any issues related to the job cost report when counsel receives 
it, the Court will have a discussion about the timing of trial. Mr. Domina stated the job cost report 
will be generated this week. 
 
5-14-19           9:30 AM               CALENDAR CALL 
 
5-28-19           1:30 PM                BENCH TRIAL 
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PMEM 
John Randall Jefferies, Esq. (Bar No. 3512) 
Brandi M. Planet, Esq. (Bar No, 11710) 
Chelsie A. Adams, Esq. (Bar No. 13058) 
FENNEMORE CRAIG, P.C.  
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Telephone: (702) 692-8000 
Facsimile:  (702) 692-8099 
E-mail: rjefferies@fclaw.com  
             bplanet@fclaw.com 

 cadams@fclaw.com 
Attorneys for APCO Construction, Inc.  
and Safeco Insurance Company of America 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

HELIX ELECTRIC OF NEVADA, LLC, a  
Nevada limited liability company,  

Plaintiff,  

v.  

APCO CONSTRUCTION, a Nevada 
corporation; SAFECO INSURANCE 
COMPANY OF AMERICA; DOES I through 
X; and BOE BONDING COMPANIES, I 
through X,  Defendants. 

Case No.: A-16-730091-C  
Dept. No.: XVII 

SAFECO INSURANCE COMPANY OF 
AMERICA’S ANSWER TO PLAINTIFF’S 

COMPLAINT  

Defendant Safeco Insurance Company of America (hereinafter “Safeco”), by and through 

its counsel, the law firm of Fennemore Craig, P.C., hereby answers Plaintiff’s Complaint as 

follows:   

THE PARTIES

1. Safeco is without sufficient information to form a belief as to the truth of the allegations 

contained in paragraph 1 and, therefore, denies same. 

2. Safeco admits the allegations contained in paragraphs 2 and 3. 

Case Number: A-16-730091-B

Electronically Filed
5/16/2019 3:44 PM
Steven D. Grierson
CLERK OF THE COURT
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3. Safeco is without sufficient information to form a belief as to the truth of the allegations 

contained in paragraphs 4 and 5 and, therefore, denies same. 

JURISDICTIONAL ALLEGATIONS 

4. Safeco is without sufficient information to form a belief as to the truth of the allegations 

contained in paragraphs 6 and 7 and, therefore, denies same. 

GENERAL ALLEGATIONS 

5. Safeco, in answering paragraph 8, repeats and realleges its answers to all preceding 

paragraphs as if set forth fully herein. 

6. Safeco admits the allegations contained in paragraphs 9 and 10.  

7. Safeco admits only that a bond was executed and delivered, but denies the remaining 

allegations in paragraph 11.  

8. Safeco is without sufficient information to form a belief as to the truth of the allegations 

contained in paragraph 12 and, therefore, denies same. 

FIRST CAUSE OF ACTION 

(Breach of Contract—Against APCO) 

9. In answering paragraph 13, Safeco repeats and realleges its answers to all preceding 

paragraphs as if set forth fully herein. 

10. In answering paragraphs 14 through 20, Safeco states these paragraphs are not directed at 

Safeco. To the extent further response is required, Safeco incorporates by reference Defendant 

APCO Construction’s (“APCO”) answers there and specifically avers that it is without sufficient 

information to form a belief as to the truth of the allegations contained in paragraphs 14 through 

20 and, therefore, denies same. 

SECOND CAUSE OF ACTION 

(Breach of Implied Covenant of Good Faith & Fair Dealing—Against APCO) 

11. In answering paragraph 21, Safeco repeats and realleges its answers to all preceding 

paragraphs as if set forth fully herein. 

12. In answering paragraphs 22 through 25, Safeco states these paragraphs are not directed at 

Safeco. To the extent further response is required, Safeco incorporates by reference 
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APCO’s answers there and specifically avers that it is without sufficient information to form a 

belief as to the truth of the allegations contained in paragraphs 22 through 25 and, therefore, 

denies same. 

THIRD CAUSE OF ACTION 

(Unjust Enrichment or in the Alternative Quantum Meruit—Against APCO) 

13. In answering paragraph 26, Safeco repeats and realleges its answers to all preceding 

paragraphs as if set forth fully herein. 

14. In answering paragraphs 27 through 34, Safeco states these paragraphs are not directed at 

Safeco. To the extent further response is required, Safeco incorporates by reference APCO’s 

answers there and specifically avers that it is without sufficient information to form a belief as to 

the truth of the allegations contained in paragraphs 27 through 34 and, therefore, denies same. 

FOURTH CAUSE OF ACTION 

(Violation of NRS 338.550—Against APCO) 

15. In answering paragraph 3 [sic], Safeco repeats and realleges its answers to all preceding 

paragraphs as if set forth fully herein. 

16. In answering paragraphs 4 through 8 [sic], Safeco states these paragraphs are not directed 

at Safeco. To the extent further response is required, Safeco incorporates by reference APCO’s 

answers there and specifically avers that it is without sufficient information to form a belief as to 

the truth of the allegations contained in paragraphs 4 through 8 [sic] and, therefore, denies same. 

FIFTH CAUSE OF ACTION 

(Claim Against Payment Bond---Against Safeco) 

17. In answering paragraph 35, Safeco repeats and realleges its answers to all preceding 

paragraphs as if set forth fully herein. 

18. Safeco admits only that a bond was executed and delivered, but denies the remaining 

allegations in paragraph 36.  

19. Safeco is without sufficient information to form a belief as to the truth of the allegations 

contained in paragraphs 37 and 38 and, therefore, denies same. 

/// 
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20. Safeco, in answering paragraph 39, states that the Bond language speaks for itself. To the 

extent further response is required, Safeco states that it denies any allegations to the extent they 

are inconsistent with the express language of the Bond.  

21. Safeco is without sufficient information to form a belief as to the truth of the allegations 

contained in paragraphs 40 through 45 and, therefore, denies same. 

GENERAL DENIAL 

Safeco denies each and every allegations not specifically admitted herein. 

AFFIRMATIVE DEFENSES

1. Safeco’s liability for payment under the bond, if any, is limited to the penal sum of the 

bond in accordance with Nevada law.  

2. Safeco’s liability, if any, on a supporting bond is limited to APCO’s failure, if any, to 

perform or pay under a contract for which the bond was issued. To that end, Safeco incorporates 

by reference APCO’s answer and affirmative defenses.  

3. Plaintiff has failed to satisfy all conditions precedent to recovery under the subject bond.  

4. Plaintiff has failed to mitigate its damages, if any.  

5. Plaintiff’s claims are precluded by the applicable statute of limitations.  

6. Plaintiff’s claims are precluded by the doctrines of laches and unclean hands.  

7. APCO performed, satisfied and discharged all of its duties and obligations it may have 

owed Plaintiff, which arose out of any and all agreements, contracts or representations, unless and 

until prevented from further doing so, and thereby extinguished and fully discharged all such 

duties and obligations, if any.  

8. Plaintiff failed to comply with its notice obligations as set forth in Nevada law and/or in 

the applicable contracts or agreements.  

/// 

/// 

/// 

/// 

/// 
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WHEREFORE, Safeco prays for judgment against Plaintiff as follows: 

1. That Plaintiff take nothing by way of its Complaint and that the same be dismissed 

with prejudice;  

2. For an award of reasonable attorneys’ fees and costs of suit; and  

3. For other such relief as the Court deems just and proper.  

DATED this May 16, 2019. 

FENNEMORE CRAIG, P.C. 

By: /s/ Brandi M. Planet   
John Randall Jefferies, Esq. (Bar No. 3512) 
Brandi M. Planet, Esq. (Bar No, 11710) 
Chelsie A. Adams, Esq. (Bar No. 13058) 
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Fennemore Craig, P.C., and further certify that 

the: SAFECO INSURANCE COMPANY OF AMERICA’S ANSWER TO PLAINTIFF’S 

COMPLAINT was served by electronically filing via Odyssey File & Serve e-filing system and 

serving all parties with an email address on record, pursuant to the Administrative Order 14-2 and 

Rule 9 N.E.F.C. 

DATED: May 16, 2019. 

/s/ Morganne Westover 
An Employee of Fennemore Craig, P.C. 
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PMEMC 
RICHARD L. PEEL ESQ. 
Nevada Bar No. 4359 
CARY B. DOMINA, ESQ. 
Nevada Bar No. 10567 
JEREMY HOLMES, ESQ. 
Nevada Bar No. 14379 
PEEL BRIMLEY LLP 
3333 E. Serene Avenue, Suite 200 
Henderson, Nevada 89074-6571 
Telephone: (702) 990-7272 
Facsimile:  (702) 990-7273 
rpeel@peelbrimley.com 
cdomina@peelbrimley.com 
jholmes@peelbrimley.com 
 
Attorneys for Plaintiff 
HELIX ELECTRIC OF NEVADA, LLC

 
DISTRICT COURT 

CLARK COUNTY, NEVADA  

HELIX ELECTRIC OF NEVADA, LLC, a Nevada 
limited liability company, 
 

Plaintiff, 
vs. 
 
APCO CONSTRUCTION, a Nevada corporation; 
SAFECO INSURANCE COMPANY OF 
AMERICA; DOES I through X; and BOE 
BONDING COMPANIES I through X, 
 

Defendants. 

CASE NO. :  A-16-730091-C 
DEPT. NO. :  XI 
 
 
JOINT PRE-TRIAL 
MEMORANDUM 
 

Pursuant to Nev. R. Civ. P. 16.1(a)(3) and EDCR 2.67, Plaintiff, HELIX ELECTRIC OF 

NEVADA, LLC (“Helix”), by and through its attorneys, PEEL BRIMLEY LLP and Defendants, 

APCO CONSTRUCTION (“APCO”) and SAFECO INSURANCE COMPANY OF AMERICA 

(“Safeco”), by and through their attorneys, FENNEMORE CRAIG, P.C., submit the following 

Pretrial Memorandum to the Court: 

/ / / 

/ / / 

/ / / 
  

Case Number: A-16-730091-B

Electronically Filed
5/24/2019 4:49 PM
Steven D. Grierson
CLERK OF THE COURT
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 Page 2  

A. STIPULATED STATEMENT OF FACTS1: 

This matter arises from the construction of the Craig Ranch Regional Park Phase II 

(“Project”) for the City of North Las Vegas (“CNLV”).  In the spring of 2012, APCO entered into 

a construction agreement (“Prime Contract”) with CNLV wherein APCO agreed to serve as the 

general contractor on the Project. On or about April 4, 2012, Helix entered into an agreement with 

APCO (“Subcontract”) wherein Helix agreed to provide certain electrical related labor, materials 

and equipment (the “Work”) to the Project for the lump sum amount of $2,356.520.00.  Pursuant 

to the provisions of NRS 339.025, Safeco, as surety, and APCO, as principal, executed and 

delivered a Labor and Material Payment Bond, No. 024043470. The Project was originally 

scheduled to be completed on January 9, 2013.  Through no fault of APCO or Helix, the Project 

encountered delays and was not substantially completed until October 25, 2013.  Helix claims it 

is owed $134,724.68 for extended overhead costs.  APCO disagrees that Helix is owed any money 

for extended overhead costs.    

B. LIST OF CLAIMS 
 
First Claim for Relief: Breach of Contract Against APCO 

(Paragraphs 13 through 20) 

Second Claim for Relief: Breach of Implied Covenant of Good 
Faith & Fair Dealing Against APCO 
(Paragraphs 21 through 25) 

Third Claim for Relief: Unjust Enrichment or in the 
Alternative Quantum Meruit Against 
APCO 
(Paragraphs 26 through 34) 

Fourth Claim for Relief: Violation of NRS 338.550 Against 
APCO 
(Paragraphs 3 through 8 (sic)) 

Fifth Claim for Relief: Claim Against Payment Bond Against 
Safeco

                                                 
1 Pursuant to EDCR 2.67, the Parties have stipulated to a “brief statement of the facts of the case”. 
For those facts and legal issues that are disputed, the Parties have agreed to include them in their 
competing proposed Findings of Fact and Conclusions of Law which each Party will provide the 
Court prior to the commencement of trial. By including stipulated facts only in this Pretrial 
Memorandum, neither party waives their ability to raise those disputed facts or legal issues at 
trial.     
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 Page 3  

(Paragraph 35) 

C. DAMAGES AND THEORIES OF RECOVERY 

Helix claims APCO breached the Subcontract Agreement and violated NRS 338.500 to 

338.645.00, inclusive, when APCO failed to pay Helix for the extended general conditions 

contained within the Change Orders. Helix asserts it has been damaged in the amount of 

$134,724.68 and further seeks interest and attorneys’ fees and costs. 

D. LIST OF AFFIRMATIVE DEFENSES 

APCO’s Affirmative Defenses: 
 
First Affirmative Defense: Plaintiff’s claims, and each of them, are 

barred by the applicable statute of 
limitation. 

Second Affirmative Defense: Plaintiff has failed to state a claim upon 
which relief can be granted. 

Third Affirmative Defense: Plaintiff is not equitably entitled to obtain 
any money from Defendant. 

Fourth Affirmative Defense: Plaintiff’s claims against Defendant fail as 
a matter of law because Plaintiff is not a 
beneficiary under the bond. 

Fifth Affirmative Defense: The claims, and each of them, are barred by 
the failure of the Plaintiff to plead those 
claims with particularity 

Sixth Affirmative Defense: The claims, and each of them, are barred as 
a result of the failure of the Plaintiff to 
timely make those claims against 
Defendant and allow Defendant to collect 
evidence sufficient to establish its 
nonliability. Defendant relied upon 
Plaintiffs failure to allege these claims and, 
as a result, Plaintiff is barred by the 
doctrine of laches. 

Seventh Affirmative Defense: Insofar as any alleged breach of contract is 
concerned, Plaintiff failed to give this 
answering Defendant timely notice thereof.
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 Page 4  

Eighth Affirmative Defense: Answering Defendant has not breached 
any contract. 

Ninth Affirmative Defense: Answering Defendant has substantially 
performed the contract. 

Tenth Affirmative Defense: Answering Defendant was justified in his 
failure to perform, if any. 

Eleventh Affirmative Defense: The claims of Plaintiff have been waived 
as a result of the acts and the conduct of the 
Plaintiff. 

Twelfth Affirmative Defense: The claims for breach of contract are 
barred as a result of the failure to satisfy 
conditions precedent. 

Thirteenth Affirmative Defense: Answering Defendant at all times herein 
acted reasonably and in good faith in 
discharging its obligations and duties, if 
any. 

Fourteenth Affirmative Defense: These answering Defendant acted in 
conformity with the law and with 
reasonableness in discharging its duties. 

Fifteenth Affirmative Defense: Plaintiff has received everything it was 
entitled to receive from its agreement with 
answering Defendant. 

Sixteenth Affirmative Defense: The answering Defendant has properly and 
legally fulfilled its duties and obligations, 
if any, to the Plaintiff. 

Seventeenth Affirmative Defense: Plaintiffs contractual causes of action are 
barred by Plaintiffs own anticipatory 
breach of its contractual duties to 
answering Defendant, which breach 
relieved answering Defendant of any and 
all contractual obligations or promises to 
Plaintiff (which obligations and promises 
answering Defendant denies). 

Eighteenth Affirmative Defense: Answering Defendant fulfilled its duty to 
deal with Plaintiff in good faith. 
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 Page 5  

Nineteenth Affirmative Defense: Answering Defendant committed no 
intentional acts meant to disrupt or harm 
Plaintiff. 

Twentieth Affirmative Defense: No disruption or harm occurred to Plaintiff.

Twenty-First Affirmative Defense: Plaintiffs cause of action for breach of the 
covenant of good faith and fair dealing is 
barred because Plaintiff breached its 
reciprocal covenant of good faith and fair 
dealing. 

Twenty-Second Affirmative Defense: The Plaintiff did not confer any benefit 
upon answering Defendant by either 
substantially performing or satisfying 
conditions precedent to the contract. 

Twenty-Third Affirmative Defense: Answering Defendant has made all 
necessary payments or abided by all 
necessary provisions to Plaintiff. 

Twenty-Fourth Affirmative Defense: Answering Defendant has not retained any 
benefit which in equity and good 
conscience belongs to Plaintiff. 

Twenty-Fifth Affirmative Defense: To the extent that answering Defendant has 
not received any benefits from Plaintiff, 
answering Defendant has not been unjustly 
enriched. 

Twenty-Sixth Affirmative Defense: Plaintiff is not equitably entitled to obtain 
any money from Defendant. 

Twenty-Seventh Affirmative Defense: Plaintiff is not entitled to the reasonable 
value of any services. 

Twenty-Eighth Affirmative Defense: There is no reasonable value for Plaintiffs 
services because Plaintiff damaged 
Defendant. 

Twenty-Ninth Affirmative Defense: Defendant has not retained any benefit, 
money or property against fundamental 
principles of justice, equity, and good 
conscience. 

Thirtieth Affirmative Defense: Plaintiff’s claims are merely conjecture 
and speculation. 
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 Page 6  

Thirty-First Affirmative Defense: Defendant has not failed nor refused to 
timely pay Helix monies due and owing. 

Thirty-Second Affirmative Defense: Plaintiff has not been damaged. 

Thirty-Third Affirmative Defense: Plaintiff first breached the contract 
agreement by not abiding by its terms of 
submission of invoicing or payment. 

Thirty-Fourth Affirmative Defense: Plaintiff’s claims, and each of them, are 
barred as a result of an accord and 
satisfaction and release. 

Thirty-Fifth Affirmative Defense: Plaintiff’s claims are barred, in whole or in 
part, by the parol evidence rule. 

Thirty-Sixth Affirmative Defense: Any and all actions complained of by 
Plaintiff were approved or ratified by 
Plaintiff. 

Thirty-Seventh Affirmative Defense: Pursuant to Nev. R. Civ. P. 11, as amended, 
all possible affirmative defenses may not 
have been alleged herein, in so far as 
sufficient facts were not available after a 
reasonable inquiry upon the filing of these 
Defendants' Answer to Plaintiffs 
Complaint; therefore, these Defendants 
reserve the right to amend its answer to 
allege additional affirmative defenses if 
subsequent investigations so warrant.

SAFECO’s Affirmative Defenses: 
 
First Affirmative Defense: Safeco’s liability for payment under the 

bond, if any, is limited to the penal sum of 
the bond in accordance with Nevada law. 

Second Affirmative Defense: Safeco’s liability, if any, on a supporting 
bond is limited to APCO’s failure, if any, to 
perform or pay under a contract for which 
the bond was issued. To that end, Safeco 
incorporates by reference APCO’s answer 
and affirmative defenses. 

Third Affirmative Defense: Plaintiff has failed to satisfy all conditions 
precedent to recovery under the subject 
bond.

Fourth Affirmative Defense: Plaintiff has failed to mitigate its damages, 
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 Page 7  

if any.
Fifth Affirmative Defense: Plaintiff’s claims are precluded by the 

applicable statute of limitations.  

Sixth Affirmative Defense: Plaintiff’s claims are precluded by the 
doctrines of laches and unclean hands.  

Seventh Affirmative Defense: APCO performed, satisfied and 
discharged all of its duties and obligations 
it may have owed Plaintiff, which arose 
out of any and all agreements, contracts or 
representations, unless and until prevented 
from further doing so, and thereby 
extinguished and fully discharged all such 
duties and obligations, if any.  

Eighth Affirmative Defense: Plaintiff failed to comply with its notice 
obligations as set forth in Nevada law 
and/or in the applicable contracts or 
agreements.  

E. LIST OF CLAIMS/DEFENSES TO BE ABANDONED 

None. 

F. PROPOSED AMENDMENTS TO THE PLEADINGS 

Helix is voluntarily reducing its claim from $138,151 down to $134,724.68 to account 

for the removal of the forklift charge for March 2013.    

G. LIST OF JOINT EXHIBITS 

See Exhibit “1” attached hereto for a complete list of proposed Exhibits and Objections 

thereto.  

H. LIST OF WITNESSES 

Helix intends to call the following witnesses at trial: 

1. Robert Johnson (Helix) 

2. Victor Fuchs (Helix) 

3. Rainer Prietzel (Helix) 

4. Kurk Williams (Helix) 

5. Joemel Llamado, City of North Las Vegas 
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 Page 8  

6. Any and all witnesses listed by the Defendant.  

7. Helix further reserve the right to introduce the deposition testimony of 

any witness identified by any other party deemed not available for trial 

pursuant to the Nevada Rules of Civil Procedure and the Nevada Rules of 

Evidence. 

APCO and Safeco intend to call the following witnesses at trial: 

1. Person Most Knowledgeable, APCO 

2. Joe Pelan, APCO 

3. Mary Jo Allen, APCO  

4. Mark Yoakum, 

5. Brian Benson  

6. APCOAPCO and Safeco reserve the right to call any person identified by 

any other party. 

7. APCO and Safeco further reserve the right to introduce the deposition 

testimony of any witness identified by any other party deemed not 

available for trial pursuant to the Nevada Rules of Civil Procedure and the 

Nevada Rules of Evidence. 

I. AGREEMENTS AS TO THE LIMITATION OR EXCLUSION OF 

EVIDENCE 

The parties have entered into no agreement as to the limitation or exclusion of evidence.  

J. CONTESTED AT TRIAL 

Helix asserts the following are issues of law that may be contested at the time of 

trial. 
 

1. Whether APCO breached the contract and/or the covenant of good faith and fair 

dealing when it falsely informed Helix that the City of North Las Vegas (“CNLV”) rejected 

Helix’s Change Order Requests for extended overhead costs due to lack of backup documents and 

untimeliness.  
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 Page 9  

2. Whether APCO breached the contract or breached the covenant of good faith and 

fair dealing when it failed to supplement its Claim for extended general conditions to CNLV and 

include Helix’s Claim for extended overhead costs.  

3. Whether APCO breached the contract and/or breached the covenant of good faith 

and fair dealing when it settled its Claim for extended general conditions with CNLV, thus 

cutting off Helix’s ability to receive payment for its Claim from CNLV.   

4. Whether by entering into the global settlement agreement with CNLV, APCO was 

either (i) paid for Helix’s Claim; or (ii) settled any pass-through claim Helix had against CNLV, 

and therefore became responsible to ensure Helix was paid its claim for extended overhead costs. 

5. Whether the Conditional Waiver and Release Upon Final Payment (“Conditional 

Release”) is applicable or enforceable since APCO did not make payment to Helix until a year 

after Helix provided the Conditional Release and Helix incurred additional damages during that 

time.   

6. Whether Helix rescinded the Conditional Release before APCO made payment for 

those amounts and whether through its actions of submitting Helix’s Claim to CNLV, APCO 

acknowledged that the  Conditional Release did not apply to Helix’s claim for extended overhead 

costs.  

7. Whether NRS 338 invalidates the Conditional Waiver because APCO (i) failed to 

pay Helix its retention within ten (10) days of receiving its Retention from CNLV; (ii) failed to 

pay Helix its statutorily required interest for wrongfully withholding the Retention for four 

months after APCO received its Retention payment from CNLV; and (iii) attempts to use the 

Conditional Waiver to bar Helix from asserting its Claims for delay damages which were so 

unreasonable in length as to amount to an abandonment of the public work, thus rendering the 

Conditional Release, against public policy, void and unenforceable. 

8. Whether APCO violated NRS 338 when it failed to timely pay Helix its 

undisputed contract balance and retention after it was paid in full by CNLV.   

APCO and Safeco assert that the following are issues of law that may be contested 

at the time of trial: 
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Case No.: A–16–730091–C  Trial Date:  June 3, 2019 

Dept. No.:   XI  Judge: The Honorable Judge Gonzalez 

  Court Clerk:  

Plaintiff:  Helix Electric of Nevada, LLC 
 Recorder:  

 Counsel for Plaintiff: Cary B. Domina, Esq. of the law  

vs.  firm of Peel Brimley LLP 

Defendant:  APCO Construction; Safeco 
Insurance Company of Nevada 

 Counsel for Defendant: John Randall Jefferies, Esq.  

 Of the law firm of Fennemore Craig, P.C 

   

TRIAL BEFORE THE COURT 

 
JOINT EXHIBITS 
 

Exhibit 
Number 

Bates No.(s) 
Exhibit Description 

Date 
Offered Objection 

Date 
Admitted 

1.  APCO000001–
APCO000003  

APCO Craig Ranch 
Regional Park – Phase II 
Project Change Order 
Log 

   

2.  APCO000479–
APCO000731 

Certified Payroll Reports    

3.  APCO000437–
APCO000438 

Pages 44–45 of the 
Prime Contract 

   

4.  APCO000166–
APCO000436 

Daily Sign In Log    

5.  APCO000732–
APCO001068 

Helix Daily Reports    

6.  HEL000659–
HEL000725 

Helix Daily Reports – 
supplement 

   

7.  HEL000450 December 20, 2011 
Performance Bond  

   

8.  HEL000451 December 20, 2011 
Labor and Material 
Payment Bond  

   

9.  HEL000452–
HEL000453 

December 20, 2011 
Guarantee Bond  

   

10.  APCO001269–
APCO001281; 
APCO001335 

March 15, 2012 Graybar 
Electric Purchase Order 

   

11.  APCO000439–
APCO000478 

April 4, 2012 Craig Ranch 
Regional Park – Phase II 
Subcontract Agreement  

   

12.  HEL000456–
HEL000458 

January 28, 2013 Letter 
from Kurk Williams to 
Brian Bohn regarding 
Schedule delay/Extended 
overhead  
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EXHIBIT(S) LIST 
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(Bob Johnson Deposition 
Ex. 7)  

13.  APCO000059–
APCO000060 

January 29, 2013 Email 
to Helix from APCO RE 
Schedule Delay 

   

14.  HEL00531–HEL00536 April 19, 2013 Helix’s 
Invoice No. 16113–015 in 
the amount of 
$157,890.00  
(Bob Johnson Depo Ex. 
1) 

   

15.  APCO000008–
APCO000019 

Correspondence from 
APCO to CNLV dated 
May 9, 2013 

   

16.  APCO001323-
APCO001328 

May 20, 2013 Invoice # 
161113–016 for 
$157,130.00, Application 
and Certificate for 
Payment, and Conditional 
Waivers  
(Bob Johnson Deposition 
Ex. 2) 

   

17.  HEL000461 Correspondence from 
Helix to APCO dated 
June 19, 2013 regarding 
Extended Overhead 
Costs 

   

18.  APCO000040–
APCO000041 

June 19, 2013 APCO 
Email between Brian 
Bohn (APCO) and Kurk 
Williams (Helix) 

   

19.  APCO000052–
APCO000054 

June 21, 2013 Email to 
Joe Pelan and Brian 
Bohn from Kurk Williams 
RE: Craig Ranch Delay 
Notice (Helix) 

   

20.  HEL000464–
HEL000468 

August 27, 2013 Helix 
Electric Invoice to APCO 
RE: Extended Overhead 
for a Total of $111,847.00 

   

21.  APCO000106–
APCO000115 

September 3, 2013 COR 
#68 & CNLV Response 
and Letter from APCO to 
Helix requesting back–up 
to substantiate amount 

   

22.  APCO000006–
APCO000007; 
APCO000005 

Correspondence from 
CNLV to APCO dated 
October 2, 2013  

   

23.  APCO001329-
APCO001333 

October 18, 2013 Invoice 
# 161113–021 for 
$129,973.50, Application 
and Certificate for 
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Payment, and Conditional 
Waivers  
(Bob Johnson Deposition 
Ex. 4) 

24.  APCO000066–
APCO000070 

October 18, 2013 
Application and 
Certificate for Payment 
and Conditional Waiver 
and Release Upon Final 
Payment  

   

25.  APCO000117–
APCO000130 

November 6, 2013 COR 
#68.1 & CNLV Response  

   

26.  APCO000132–
APCO000140 

November 18, 2013 COR 
#93 & CNLV Response  

   

27.  HEL000251–
HEL000254 

January 28, 2014 Email 
to Victor Fuchs and Bob 
Johnson from Joe Pelan 
RE: Craig Ranch – 
Scheduled Meeting on 
February 4 

   

28.  APCO000038 March 17, 2014 City of 
Las Vegas Construction 
Conflict Authorization No. 
00062 to APCO 

   

29.  HEL000255–
HEL000257 

April 16, 2014 Email to 
Victor Fuchs from Joe 
Pelan RE: Craig Ranch 
Park – Restoration  

   

30.  HEL000493–
HEL000519 

City Council Meeting 
Minutes (July 2, 2014)  

   

31.  HEL000426 July 8, 2014 Proof of 
recordation of Notice of 
Completion  

   

32.  HEL00537 Correspondence from 
Helix to APCO dated 
September 26, 2014 
regarding Demand for 
Payment 

   

33.  HEL00538–HEL000541 October 15, 2014 Email 
from Kurk Williams to 
Eddie Bennett FW: Craig 
Ranch Delay Notice 
(Helix) 

   

34.  APCO000079–
APCO000080 

October 21, 2014 Check 
#1473 for $105,679.00 to 
Helix Electric from APCO 

   

35.  APCO000071–
APCO000074 

October 29, 2014 Email 
from APCO to Helix 
regarding Check and 
attachments  

   

36.  APCO000075–
APCO000078 

October 29, 2014 Email 
exchange between Helix 
and APCO  
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37.  APCO001334 October 29, 2014 copy of 
posted check #1473 for 
$105,679.00 to Helix 
Electric from APCO 
(Bob Johnson Deposition 
Ex. 10) 

   

38.  HEL000382–
HEL000383 

October 29, 2014 Email 
to Victor Fuchs from Joe 
Pelan RE: Craig Ranch 
Change Approval 

   

39.  HEL000427 October 29, 2014 APCO 
Construction 
Unconditional Waiver and 
Release Upon Final 
Payment 

   

40.  APCO001322 Bank of Nevada to APCO 
Business Analysis 
Account with October 29, 
2014 check detail 

   

41.  APCO000081–
APCO000082 

October 30, 2014 Email 
from Helix to APCO with 
executed Unconditional   

   

42.  HEL000405–
HEL000407 

October 30, 2014 
Unconditional Waiver and 
Release Upon Final 
Payment, Letter Helix to 
APCO RE: 10/29/2014 
Unconditional Waiver and 
Release Upon Final 
Payment, and Invoice for 
Extended Overhead for a 
Total of $138,151.00  

   

43.  HEL000490–
HEL000491; 
HEL000489 

Correspondence from 
Helix to APCO dated 
October 30, 2014 
regarding Unconditional 
Waiver 

   

44.  HEL000415–
HEL000419 

January 13, 2015 Email 
to Joe Pelan from Victor 
Fuchs RE: Promissory 
Note  

   

45.  HEL000479–
HEL000481; 
HEL000477–
HEL000478 

December 14, 2015 
Email String regarding 
Promissory Note (with 
Promissory Note 
attached) 
 

 APCO 
Objection: Rule 
408  

 

46.  APCO000063–
APCO000064 

December 18, 2015 
Letter to Cary Domina 
from Joe Pelan RE: Craig 
Ranch Park – Phase II 

   

47.  APCO001088–
APCO001090 

January 18, 2016 Email 
Exchange between Joe 
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Pelan & Bob Johnson 
after Complaint was Filed 

48.  APCO000141 January 18, 2016 Email 
to Victor Fuchs from Joe 
Pelan RE: Claim 

   

49.  HEL00542–HEL00550 January 29, 2016 Email 
from Bob Johnson to Joe 
Pelan RE: Claim 

   

50.  HEL00551–HEL00658 Craig Ranch Cost Report    

51.  HEL000001–
HEL000205 

Job Costs Reports 
 
 

   

52.  APCO001091–
APCO001095 

Helix Pay Application #11 
dated December 31, 
2012 

   

53.  APCO001096–
APCO001104 

Helix Pay Application #12 
dated January 31, 2013 

   

54.  APCO001105–
APCO001109 

Helix Pay Application #13 
dated February 28, 2013 

   

55.  APCO001110–
APCO001114 

Helix Pay Application #14 
dated March 31, 2013 

   

56.  APCO001115–
APCO001120 

Helix Pay Application #15 
dated April 30, 2013 

   

57.  APCO001121–
APCO001126 

Helix Pay Application #16 
dated May 31, 2013 

   

58.  APCO001127–
APCO001131 

Helix Pay Application #17 
dated June 30, 2013 

   

59.  APCO001132–
APCO001136 

Helix Pay Application #18 
dated July 31, 2013 

   

60.  APCO001137–
APCO001141 

Helix Pay Application #19 
dated August 31, 2013 

   

61.  APCO001142–
APCO001146 

Helix Pay Application #20 
dated September 30, 
2013 

   

62.  APCO001147–
APCO001151 

Helix Pay Application #21 
dated October 31, 2013 

   

63.  APCO001152–
APCO001156 

Helix Pay Application #22 
(billing #1) dated October 
31, 2013 

   

64.  APCO001157–
APCO001160 

Helix Pay Application #22 
(billing #2) dated October 
31, 2013 

   

65.  APCO001161–
APCO001164 

Helix Pay Application #22 
(billing #3) dated October 
31, 2013 

   

66.  APCO001165 Helix Change Order Log    

67.  APCO001166–
APCO001173 

APCO COR #5    

68.  APCO001174–
APCO001185 

APCO COR #57    
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69.  APCO001186–
APCO001201 

APCO COR #58    

70.  APCO001202–
APCO001209 

APCO COR #59    

71.  APCO001210–
APCO001222 

APCO COR #61    

72.  APCO001223–
APCO001229 

APCO COR #64    

73.  APCO001230–
APCO001236 

APCO COR #65    

74.  APCO001237–
APCO001243 

APCO COR #70    

75.  APCO001244–
APCO001251 

APCO COR #71    

76.  APCO001252–
APCO001258 

APCO COR #75    

77.  APCO001259–
APCO001268 

APCO COR #77    

78.  N/A  December 28, 2016 
Defendants First Request 
for Production of 
Documents and Things to 
Helix Electric of Nevada 

 Helix Objects 
(Pleadings/Court 
Documents) 

 

79.  APCO000055–
APCO000056 

August 15, 2017 Affidavit 
of Mark Yoakum 

 Helix Objects 
(Affidavit no 

chance to cross) 

 

80.  APCO000057–
APCO000058 

September 7, 2017 
Affidavit of Joemel 
Llamado 

 Helix Objects 
(Affidavit no 
chance to cross) 

 

81.  N/A October 13, 2017 
Defendants’ Second 
Request for Production of 
Documents and Things to 
Helix Electric of Nevada, 
LLC 

 Helix Objects 
(Pleadings/Court 
Documents) 

 

82.  N/A October 22, 2018 Fourth 
Amended Notice of 
Taking NRCP Rule 
Deposition of Person 
Most Knowledgeable for 
Helix 

 Helix Objects 
(Pleadings/Court 
Documents) 

 

83.  APCO001282–
APCO001293 

Helix Electric Labor Costs 
per Certified Payroll 
Reports 

 Helix Objects 
(Demonstrative) 

 

84.  APCO001294–
APCO001298 

Helix Electric Labor Costs 
per Certified Payroll 
Reports (February 2013–
November 2013) 

 Helix Objects 
(Demonstrative) 

 

85.  APCO001299–
APCO001301 

Helix Electric Certified 
Payroll Summary of 
Hours and Gross Pay & 
Fringe Benefits for 

 Helix Objects 
(Demonstrative) 
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Richard Clement and 
Rainer Prietzel 

86.  APCO001302–
APCO001317 

Helix Electric Sign in Log 
and Certified Payroll 
Hours (January 2012–
November 2013)  

 Helix Objects 
(Demonstrative) 

 

87.  APCO001318 Helix Billed Amounts for 
General Conditions vs. 
Comparison to Helix 
Partial Job Cost 

 Helix Objects 
(Demonstrative) 

 

88.  APCO001319–
APCO001321 

Helix Electric Labor Costs 
per Certified Payroll 
Reports for Rainer 
Prietzel 

 Helix Objects 
(Demonstrative) 
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John Randall Jefferies, Esq. (Bar No. 3512) 
Brandi M. Planet, Esq. (Bar No, 11710) 
Chelsie A. Adams, Esq. (Bar No. 13058) 
FENNEMORE CRAIG, P.C.  
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Telephone: (702) 692-8000 
Facsimile: (702) 692-8099 
E-mail: rjefferies@fclaw.com  
             bplanet@fclaw.com 

cadams@fclaw.com 
Attorneys for APCO Construction, Inc.  
and Safeco Insurance Company of America 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

HELIX ELECTRIC OF NEVADA, LLC, a 
Nevada limited liability company,  

Plaintiff,  

v.  

APCO CONSTRUCTION, a Nevada 
corporation; SAFECO INSURANCE 
COMPANY OF AMERICA; DOES I through 
X; and BOE BONDING COMPANIES, I 
through X,   

Defendants. 

Case No.: A-16-730091-B 
Dept. No.: XI 

APCO CONSTRUCTION, INC. AND 
SAFECO INSURANCE COMPANY OF 

AMERICA’S PRE-TRIAL BENCH 
MEMORANDUM 

APCO Construction, Inc. (“APCO”) and Safeco Insurance Company of America 

(“Safeco”) (collectively referred to as “Defendants”), by and through their attorneys, Fennemore 

Craig, P.C., hereby provide the Court with this Pre-Trial Bench Memorandum to clarify and assist 

the Court in relation to certain issues of law that control this case and dispute.  Specifically, this 

Memorandum addresses the legal effect of the Subcontract’s payment provisions and conditions, 

Helix Electric of Nevada, LLC’s (“Helix”) failure to support its claim with actual costs that are 

Case Number: A-16-730091-B

Electronically Filed
5/31/2019 12:43 PM
Steven D. Grierson
CLERK OF THE COURT
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causally related to the delay, and the final “Release and Waiver” signed by Plaintiff, which 

entirely disposes of and prohibits its claims.  

MEMORANDUM OF POINTS AND AUTHORITIES

This matter arises from the construction of the public works project known as Craig Ranch 

Regional Park Phase II (“Project”). APCO was the general contractor and Helix was the electrical 

subcontractor.  Helix claims certain unsupported damages allegedly caused by City delays on the 

Project.  Based upon the facts that will be established at trial, Helix’s claims are barred for three 

separate reasons: (1) Helix’s failure to satisfy the Subcontract’s payment conditions; (2) Helix’s 

failure to support its claim with actual costs; and (3) the final and complete “Release and Waiver” 

signed by Helix. 

I. The Damages Sought by Helix are Precluded under the Subcontract. 

A. The Subcontract, as amended by the Helix Addendum, Precludes Monetary 
Damages for Delays Caused by Anyone or Anything other than APCO. 

Section 6.5 of the parties’ Subcontract limits Helix’s rights in the event of delays:  

If Subcontractor shall be delayed in the performance of the Work by any act or 
neglect of the Owner or Architect, or by agents or representatives of either, or by 
changes ordered in the Work, or by fire, unavoidable casualties, national 
emergency, or by any cause other that [SIC] the intentional Interference of 
Contractor, Subcontractor shall be entitled, as Subcontractor’s exclusive remedy, 
to an extension of time reasonably necessary to compensate for the time lost due 
to the delay, but only if Subcontractor shall notify Contractor in writing within 
twenty four (24) hours after such occurrence, and only if Contractor shall be 
granted such time extension by Owner. 

[See JX011 at APCO000444].  The parties did not delete this paragraph in the Helix Addendum. 

With its Addendum, Helix added additional language to Section 6 specifying that Helix 

would be entitled to damages for delays only if the City paid APCO: 

In the event the schedule as set forth above is changed by Contractor for whatever 
reason so that Subcontractor either is precluded from performing the work in 
accordance with said schedule and thereby suffers delay, or, is not allowed the 
number of calendar days to perform the work under such modified schedule and 
must accelerate its performance, then Subcontractor shall be entitled to receive 
from Contractor payment representing the costs and damages sustained by 
Subcontractor for such delay or acceleration, providing said costs and damages 
are first paid to Contractor. 

[See JX011 at APCO000474].  These provisions address separate causes of delay and should be 
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interpreted consistently with the other Subcontract provisions. 

Contractual provisions should be harmonized whenever possible and construed to reach a 

reasonable solution.  Royal Indem. Co. v. Special Serv., 82 Nev. 148, 151, 413 P.2d 500, 502 

(1966); Eversole v. Sunrise Villas VIII Homeowners Ass’n, 112 Nev. 1255, 1260, 925 P.2d 505, 

509 (1996) (citing Fisher Properties v. Arden–Mayfair, Inc., 106 Wash.2d 826, 726 P.2d 8, 15 

(1986)).  Had the language added by Helix in the Helix Addendum been intended to render 

meaningless the original language in Section 6.5 the parties would have indicated that the original 

language of Section 6.5 was to be deleted, as was done in other modifications contained in the 

Helix Addendum.  [See JX011 at APCO000474 (“[t]he following terms will be added to or replace 

portions of the paragraphs in the Subcontract.”); id. (“Section 4, Paragraph 4.2: Revise to read as 

follows:”); id. (“Section 4, Paragraph 4.6: Revise as follows: Third line delete … [a]nd replace 

with….”) cf. id. (Section 6 “Add the following”)].  Having not so indicated, it is clear that the 

language in Section 6.5 was not intended to be deleted or otherwise modified by this general 

“addition” to Section 6.  Because Section 6.5 was left intact, the Court should interpret the 

Subcontract to give effect to every word and harmonize any perceived inconsistency. 

By its plain terms, Section 6.5 and the Helix addition to Section 6 contained in the Helix 

Addendum discuss events that allow Helix to recover costs for delays and events that only allow 

Helix to obtain an extension of time.  Specifically, the events that provide the sole remedy of an 

extension of time are delays caused by anyone or anything other than intentional interference by 

APCO.  [JX011 at Section 6.5 (“any act or neglect of the Owner or Architect, or by agents or 

representatives of either, or by changes ordered in the Work, or by fire, unavoidable casualties, 

national emergency, or by any cause other that [SIC] the intentional Interference of Contractor” 

(emphasis added))].  Whereas, the events that allow Helix to recover costs are changes in the 

schedule initiated by APCO itself.  [JX011 at APCO000474 (“Section 6: Add the following:  ‘In 

the even the schedule as set forth above is change by Contractor for whatever reason so that 

Subcontractor either is precluded from performing the work in accordance with the schedule and 

thereby suffers delay, or, is not allowed the number of calendar days to perform the work under 

such modified schedule and must accelerate its performance, then Subcontractor shall be 
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entitled to receive from Contractor payment representing the costs and damages sustained by 

Subcontractor for such delay or acceleration providing said costs and damages are first paid to 

Contractor.” (emphasis in original)]. 

This is the only construction that gives effect to every word in the Subcontract and 

harmonizes the language to reach a reasonable resolution.  Any other reading would render the 

unmodified language of Section 6.5 and other provisions meaningless.  For example, Section 6.7 

states:  

Contractor shall not be liable to Subcontractor for delays caused by reason of 
fire or other casualty, or on account of riots, strikes, labor trouble, terrorism, acts 
of God, cataclysmic event, or by reason of any other event or cause beyond 
Contractor’s control, or contributed to by Subcontractor. 

(emphasis added).  This section was not deleted or modified by the Helix Addendum. 

It is a cardinal rule of contract interpretation that a more specific provision controls over a 

general provision if they are in conflict; i.e., the more specific provision is construed as an 

exception to the general provision.  RESTATEMENT OF THE LAW (CONTRACTS), § 236(C).  Under 

such an interpretation, the language added by Helix would be general as applying to every 

instance of delay, whereas the language of Section 6.5 would be specific as applying to delay 

caused by “any act or neglect of the Owner or Architect, or by agents or representatives of either, 

or by changes ordered in the Work, or by fire, unavoidable casualties, national emergency, or by 

any cause other that [SIC] the intentional Interference of Contractor”.  As such, Section 6.5 would 

control in relation to delay caused by any act or neglect by the City and would preclude Helix 

from recovering a monetary judgment. 

Finally, this interpretation is similarly supported by the fact that a plaintiff should only be 

entitled to recover damages actually caused by the defendant; a concept consistently applied to 

claims for delay damages in the construction context. See e.g., Structural Sales, Inc. v. Vavrus, 

132 Ill. App. 3d 718, 721, 477 N.E.2d 745, 748 (1985) (“The party claiming damages for delay 

must prove that the delay was the fault of the party against whom the damages are sought.”);

Phoenix Elec. Contracting, Inc. v. Lehr Const. Corp., 219 A.D.2d 467, 467–68, 631 N.Y.S.2d 146, 

147 (1995) (“[A]bsent a contractual commitment to the contrary, a prime contractor is not 
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responsible for delays that its subcontractor may incur unless those delays are caused by some 

agency or circumstance under the prime contractor’s direction or control”.) (quoting Triangle 

Sheet Metal Works v. Merritt & Co., 79 N.Y.2d 801, 802, 580 N.Y.S.2d 171, 588 N.E.2d 69 

(1991). 

Because the parties have stipulated that the delays were not caused by APCO in the Pretrial 

Statement, it is clear that, per the terms of the Subcontract, as modified by the Helix Addendum, 

no damages are awardable to Helix. 

B. The No Delay Damages Clause is Enforceable. 

Generally speaking, provisions providing for the exclusion of delay damages are 

enforceable.  See e.g., J.A. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 285 

(Nev. 2004) (holding that a contractual “no damages for delay” provision in a construction 

contract is valid and enforceable).  Under Nevada law, such a provision is unenforceable in only 

three instances: (1) delays caused by fraud, misrepresentation, concealment or other bad faith; (2) 

delays so unreasonable in length as to amount to project abandonment; and (3) delays caused by 

the other party’s active interference. Id. at 286, 288.  These exceptions “aid in enforcing the 

implied covenant of good faith and fair dealing [that] exists in every Nevada contract and 

essentially forbids arbitrary, unfair acts by one party that disadvantage[s] the other.”  Id. at 286.  

Effectively, these exceptions are meant to exclude from such disclaimers delays caused by one of 

the parties.  Id.  Given the fact that the delays were not caused by APCO, it is clear that the 

provision is enforceable and precludes Helix from being awarded any damages for any alleged 

delay. 

II. Helix has Not Met its Burden of Proof to Establish any Awardable Damages in 
any Instance. 

A. To the Extent the Court finds that the Subcontract Requires the Payment of Delay 
Damages, a Condition Precedent to Such Payment is Payment by the Owner which 
Helix has Failed to Prove. 

Under controlling law and the terms of the Subcontract, Helix has failed to meet its burden 

of proof on recoverable costs.  The Subcontract provides that prior to any payment becoming due 

to Helix, APCO would first have to receive a similar payment from the City.  Specifically, Section 
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4.8 of the Subcontract—which was not modified by the Helix Addendum—provides:  

Subcontractor agrees that Contractor shall have no obligation to pay 
Subcontractor for any changed or extra work performed by Subcontractor until or 
unless Contract has actually been paid for such work by the Owner. 

Similarly, Section 7.2, as modified by the Helix Addendum provides: 

Subcontractor, prior to the commencement of such changed or revised work, shall 
submit, (within 5 days of Contractor’s written request) to Contractor, written 
copies of the breakdown of cost or credit proposal, including work schedule 
revisions, for changes, additions, deletions, or other revisions in a manner 
consistent with the Contract Documents.  Contractor shall not be liable to 
Subcontractor for a greater sum, or additional time extensions, than Contractor 
obtains from Owner for such additional work. 

Finally, even the language added to Section 6 by Helix’s Addendum contains the same condition: 

…then Subcontractor shall be entitled to receive from Contractor payment 
representing the costs and damages sustained by Subcontractor for such delay or 
acceleration, providing said costs and damages are first paid to Contractor. 

“[A]bsent some countervailing reason, contracts will be construed from the written 

language and enforced as written”.  Ellison v.C.S.A.A., 106 Nev. 601, 603, 797 P.2d 975, 977 

(1990).  There is simply no countervailing reason to not apply this condition as written.  “Any 

ambiguity, moreover, should be construed against the drafter.”  Anvui, LLC v. G.L. Dragon, LLC, 

123 Nev. 212, 215-26 (2007).  Helix prepared the Addendum.  In addition, even if this condition 

could be construed as being unlikely to occur, this does not invalidate it as not only was it 

bargained for, Helix itself reinforced it through its own Addendum.  For comparison, impossibility 

or impracticability are only a defense to unforeseen conditions, not conditions explicitly added to a 

contract itself.  See Nebaco, Inc. v. Riverview Realty Co., 87 Nev. 55, 57, 482 P.2d 305, 307 

(1971).  Given the fact that Helix placed this condition on itself in its Addendum there is no 

question that the Court must enforce it. 

Helix cannot prove that its claimed costs have already been paid to APCO by the City.  So 

this condition has not been satisfied and Helix’s claims are barred. 

B. The Subcontract and Common Law Require Proof of Actual Damages which 
Plaintiffs have Failed to Produce and will Fail to Establish. 

“The party seeking damages has the burden of proving both the fact of damages and the 

amount thereof.”  Mort Wallin of Lake Tahoe, Inc. v. Commercial Cabinet Co., Inc., 105 Nev. 
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855, 856-57 (Nev. 1989).  Here, the Subcontract requires proof of actual costs:  

Contractor may order or direct changes, additions, deletions or other revisions in 
the Subcontract work without invalidating the Subcontract.  No changes, 
additions, deletions, or other revisions to the Subcontract shall be valid unless 
made in writing.  Subcontractor mark up shall be limited to that stated in the 
contract documents in addition to the direct/actual on-site cost of the work, 
however, no profit and overhead markup on overtime shall be allowed. 

[JX011 at Section 7.11 (emphasis added)]. 

Similarly, proof of actual costs for delay damages is required as a matter of law.  Indeed, 

courts have uniformly held that if evidence of an exact calculation is reasonably possible it must 

be presented and made available to the trier of fact.  See e.g., Martin v. Trinity Hosp., 2008 ND 

176, ¶ 31, 755 N.W.2d 900, 910 (“The import of the holding in those cases is that a plaintiff may 

offer inexact evidence on the amount of damages in a breach of contract action only if there is no 

definite evidence available for an exact determination of the damages resulting from the breach.”).  

A “subcontractor’s damages for delay in construction cases are measured as a general matter by 

‘the extent to which its costs were increased by the improper conduct, and its recovery will be 

limited to the damages actually sustained.’”  Thalle Constr. Co. v. The Whiting–Turner 

Contracting Co., 39 F.3d 412, 417 (2d Cir.1994) (quoting Peter Scalamandre & Sons, Inc. v. 

Village Dock, Inc., 187 A.D.2d 496, 589 N.Y.S.2d 191 (2d Dep’t 1992)); see also Clifford R. Gray 

Inc. v. State, 251 A.D.2d 728, 729, 674 N.Y.S.2d 440, 442 (1998) (“It is well settled that in 

calculating contract damages due to delays ‘[a] contractor wrongfully delayed by its employer 

must establish the extent to which its costs were increased by the improper acts because its 

recovery will be limited to damages actually sustained’” (quoting Berley Indus. v. City of New 

York, 45 N.Y.2d 683, 687, 412 N.Y.S.2d 589, 385 N.E.2d 281); see also, J & K Plumbing & 

Heating Co. v. State of New York, 235 A.D.2d 751, 752, 652 N.Y.S.2d 369).   

For example, in Nat’l Door & Hardware Installers, Inc. v. Mirsaidi, the Tennessee Court 

of Appeals upheld a ruling that despite delays on a project being caused through no fault of the 

subcontractor, its proof of damages was insufficient.  No. M2013-00386-COA-R3CV, 2014 WL 

1 This Section was unmodified by the Helix Addendum. 
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3002007, at *9 (Tenn. Ct. App. June 30, 2014).  Specifically, the plaintiff in Mirsaidi “entered into 

evidence a ‘Summary of Extended Overhead’ through its expert witness, Mr. Page. This exhibit 

outlined several categories of extended overhead and their weekly rates. Mr. Page testified that he 

based his calculations on conversations with Plaintiff’s employees, prominently Mr. Alford, and 

also used numbers from actual bills to create a reasonable estimate of damages, but he did not 

calculate the actual out-of-pocket costs over the nine-month delay period.”  The court concluded 

that no damages for equipment were established given the fact that “there was no proof that the 

equipment was purchased primarily for use on this job or that its cost was being allocated entirely 

to this job.”  Id. at 10 (internal citation and quotations omitted).  The trial court and the court of 

appeals confirmed that this was not competent proof as it failed to provide actual costs or allocate 

specific costs to the project in dispute.  Id. at 9 – 10; See also Moore Constr. Co., Inc. v. 

Clarksville Dep’t of Elec., 707 S.W.2d 1 (Tenn.Ct.App.1985) (“The additional salaries of 

[contractor’s] foreman and project superintendent were taken from the company’s weekly costs 

records and represent the actual amount of time they were on the job.  However, the salaries of 

the other two employees were determined based upon a factor relating to the balance of the unpaid 

amount of this contract when compared to the total amount of other business the company had at 

the time.  While the proof of the additional salary [the contractor] was required to pay its foreman 

and project superintendent is competent and provides an adequate basis upon which to award 

damages, the manner in which the additional payroll costs for the other four employees was 

determined is not.”).  Moreover, “[i]t is incumbent on a contractor not only to quantify the 

damages but also to connect the alleged losses to the particular incident of delay.”  A.G. Cullen 

Const., Inc. v. State Sys. of Higher Educ., 898 A.2d 1145, 1160–61 (Pa. Commw. Ct. 2006) 

(emphasis added), disapproved on other grounds by A. Scott Enterprises, Inc. v. City of Allentown, 

636 Pa. 249, 142 A.3d 779 (2016). 

As will be shown, Helix admits that precise calculations of its alleged losses were and are 

possible.  Despite this, Helix has ignored its actual costs and is presenting its claim on estimated 

rates for a project manager and superintendent that were not involved during the extended 

performance.  And Helix discarded the equipment lists that would show actual costs.  
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See DX213.  Based upon the Subcontract, which requires proof of “actual” costs and the law 

which mandates the same, Helix’s failure to provide this required proof is fatal to any legal claim 

that may exist.  See e.g., Lichter v. Mellon Stuart Co., 305 F.2d 216, 219–20 (3d Cir. 1962) (In 

relation to a delay claim the court held that “[i]n these circumstances Southern’s inability to break 

down its lump sum proof of extra costs justifies the denial of any recovery”). 

III. Helix has Waived and Released its Claims. 

On October 18, 2013, the Senior Vice President of Helix, Robert D Johnson, signed a 

“Conditional Waiver and Release Upon Final Payment” (the “Release”).  In pertinent part, the 

Release provided that 

[u]pon receipt by the undersigned of a check in the above referenced Payment 
Amount payable to the undersigned, and when the check has been properly 
endorsed and has been paid by the bank on which it is drawn, this document 
becomes effective to release [all claims with the exception of Disputed Claims 
referenced in the Release]…. 

The Release further indicated next to the “Amount of Disputed Claims” “Zero”.  As such, by its 

plain terms the Release covered all claims arising out of the Project. 

It is black letter law that “absent some countervailing reason, contracts will be construed 

from the written language and enforced as written.”  Nevada Yellow Cab Corp. v. Eighth Judicial 

Dist. Court ex rel. Cty. of Clark, 123 Nev. 44, 49, 152 P.3d 737, 740 (2007) (internal citations 

omitted).  Here, by its plain terms, the Release becomes effective if two (2) conditions are met: (1) 

Helix’s receipt of a check in the amount indicated and (2) proper endorsement of the check by 

Helix and transfer of the funds by the bank2. 

After the City released final retention, APCO tendered the final payment by check in the 

amount indicated in the Release and Helix negotiated and received payment on the check.  When 

Helix sent an email about the final payment, APCO responded and suggested that Helix propose 

mutually acceptable language.  Rather than doing so, Helix cashed the check.  The next day, Helix 

2 The utilization of commas, or to be more accurate the lack of a comma after the word “endorsed” 
and prior to the word “and”, indicates that proper endorsement and transfer of funds are 
considered a single condition.  [Release (“Upon receipt by the undersigned of a check in the above 
referenced Payment Amount payable to the undersigned, and when the check has been properly 
endorsed and has been paid by the bank on which it is drawn, this document becomes effective to 
release” (emphasis added)) 
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delivered a new signed release with reservation language that was not acceptable to APCO.  So by 

cashing the check without rescinding the Release or the parties agreeing upon reservation 

language, Helix clearly released its present claim. 

The Release contains no clause stating that Helix could, on a whim, unilaterally back out 

of the legally binding agreement by simply saying as much.  Indeed, “[n]o principle is better 

settled than that a party cannot rescind a contract and at the same time retain possession of the

consideration, in whole or in part, which he has received under it. He must rescind in toto, or not at

all.” Bishop v. Stewart, 13 Nev. 25, 41 (1878). The simple fact that Helix cashed the check

forecloses its subsequent attempt to rescind the Release. Bergstrom v. Estate of DeVoe, 109 Nev.

575, 577, 854 P.2d 860, 861 (1993) (“When a contract has been partially performed, and one of the

parties to it makes default, the other has a choice of remedies. He may and he must rescind or

affirm the contract, but he cannot do both. If he would rescind it, he must immediately return

whatever of value he has received under it, and then he may defend against an action for specific

performance ... and he may recover back whatever he has paid.... He cannot at the same time

affirm the contract by retaining its benefits and rescind it by repudiating its burdens.” (emphasis

added)). 

As a matter of fundamental contract law, even if Helix’s email could be construed as 

somehow preventing a condition of the Release from being fulfilled, which it did not, Helix could 

not act to prevent a condition from occurring and then utilize its failure to claim the Release was 

invalid or unenforceable.  “[A]n individual who voluntarily prevents the occurrence of a condition 

established for his or her benefit is estopped from seeking relief from a contract on the grounds 

that the condition precedent to his obligation failed to occur.” NGA #2 Liab. Co. v. Rains, 113 

Nev. 1151, 1161, 946 P.2d 163, 169 (1997) (quoting Broussard v. Hill, 100 Nev. 325, 330, 682 

P.2d 1376, 1379 (1984)).  Put another way, even if Helix’s actions somehow prevented a condition 

of the Release from being fulfilled (which they did not), no action on the part of Helix would 

legally allow Helix to ignore the Release or otherwise nullify its effect.  It is black letter law that a 

party who has prevented performance may not take advantage of such prevention.  “‘It is a 

principle of fundamental justice that if a promisor is himself the cause of the failure of 
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performance, either of an obligation due him or of a condition upon which his own liability 

depends, he cannot take advantage of the failure.’”  Cladianos v. Friedhoff, 69 Nev. 41, 46, 240 

P.2d 208, 210 (1952); see also 9 Am.Jur. 74 (Building and Construction Contracts, § 117.); 

Cladianos, 69 Nev. at 48–49, 240 P.2d at 211 (“In cases such as the one before us, where it is the 

other party to the contract who is guilty of the breach or of prevention of performance, the 

complaining party is not limited to quantum meruit. True, he may elect to recover in quantum 

meruit (as certain of appellant’s authorities indicate) but may also elect to stand upon the 

contract.) (emphasis added). 

Helix’s protest regarding the tendered check could not act to modify or invalidate the 

Release as a matter of law.  Helix was required to formally rescind its previously executed release 

and not cash the check if it was truly intending to retain its claim, which was not noted on the 

Release.  Critically, the evidence will show that Helix signed the Release after being informed that 

the City had denied its claim.  As such, the Court must conclude that the Release is fully 

enforceable and acts as a complete bar to Helix’s claims. 

CONCLUSION

As set forth above, Helix’s claims must fail based upon the Subcontract, Helix’s failure to 

meet its burden of proof, and the Release. 

RESPECTFULLY SUBMITTED this 31st day of May, 2019. 

FENNEMORE CRAIG, P.C. 

By: /s/ Brandi M. Planet  
John Randall Jefferies, Esq. (Bar No. 3512) 
Brandi M. Planet, Esq. (Bar No, 11710) 
Chelsie A. Adams, Esq. (Bar No. 13058) 
FENNEMORE CRAIG, P.C.  
300 S. 4th Street, Suite 1400 
Las Vegas, NV 89101 
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Fennemore Craig, P.C., and further certify that 

the: APCO CONSTRUCTION, INC. AND SAFECO INSURANCE COMPANY OF 

AMERICA’S PRE-TRIAL BENCH MEMORANDUM was served by electronically filing via 

Odyssey File & Serve e-filing system and serving all parties with an email address on record, 

pursuant to the Administrative Order 14-2 and Rule 9 N.E.F.C. 

DATED: May 31, 2019. 

/s/ Morganne Westover 
An Employee of Fennemore Craig, P.C. 
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MEM 
John Randall Jefferies, Esq. (Bar No. 3512) 
Brandi M. Planet, Esq. (Bar No, 11710) 
Chelsie A. Adams, Esq. (Bar No. 13058) 
FENNEMORE CRAIG, P.C.  
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Telephone: (702) 692-8000 
Facsimile: (702) 692-8099 
E-mail: rjefferies@fclaw.com  
             bplanet@fclaw.com 

 cadams@fclaw.com 
Attorneys for APCO Construction, Inc.  
and Safeco Insurance Company of America 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

HELIX ELECTRIC OF NEVADA, LLC, a  
Nevada limited liability company,  

Plaintiff,  

v.  

APCO CONSTRUCTION, a Nevada 
corporation; SAFECO INSURANCE 
COMPANY OF AMERICA; DOES I through 
X; and BOE BONDING COMPANIES, I 
through  
X,  Defendants. 

Case No.: A-16-730091-C  
Dept. No.: XVII 

APCO CONSTRUCTION, INC.’S TRIAL 
MEMORANDUM PURSUANT TO EDCR 

7.27 RE: POTENTIAL EVIDENTIARY 
ISSUES 

COMES NOW, APCO Construction, Inc. (“APCO”), by and through its attorneys, 

Fennemore Craig, P.C., and respectfully submits this Trial Memorandum pursuant to EDCR 7.27. 

I. INTRODUCTION AND BRIEF STATEMENT OF FACTS 

This matter arises from the construction of public works project Craig Ranch Regional 

Park Phase II (“Project”). APCO was the general contractor and Helix Electric of Nevada, LLC 

(“Helix”) was the electrical subcontractor. The Project encountered multiple delays due to 

differing site conditions. Helix now seeks to recover $138,151.00 in additional costs for extended 

general conditions. APCO disputes that Helix can recover these additional costs.  

Case Number: A-16-730091-B

Electronically Filed
5/31/2019 12:43 PM
Steven D. Grierson
CLERK OF THE COURT

JA1007



2 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

In support of these claims, APCO anticipates that Helix will rely upon its voluminous job 

cost reports and certified payroll records. APCO prepared a summary of the data contained in 

these records, as well as APCO’s own sign-in sheets for the project, and seeks to have the 

summary admitted into evidence at the time of trial. Helix asserts that the summaries can only be 

used as demonstrative exhibits. This position is inconsistent with Nevada law. APCO also 

anticipates that Helix will attempt to introduce evidence of settlement discussions, including a 

promissory note Helix tried to convince APCO to sign and emails regarding payment terms.  Such 

evidence should be excluded.  

Lastly, one of the key issues in this case is the contractual language Helix added to the 

subcontract relating to the pay-if-paid clause and related terms. APCO seeks to have its 

representative Joe Phelan testify about the negotiations that led to the inclusion of these 

supplemental terms in the subcontract. For the reasons below, this testimony should be permitted.  

II. POINTS AND AUTHORITIES 

EDCR 7.27 states:  

Unless otherwise ordered by the court, an attorney may elect to submit to the 
court in any civil case, a trial memoranda of points and authorities at any time 
prior to the close of trial.  The original trial memoranda of points and authorities 
must be filed and a copy of the memoranda must be served upon opposing 
counsel at the time of or before submission of the memoranda to the court. 

A. Summaries of voluminous data are admissible.  

NRS 52.275 states in pertinent part that “[t]he contents of  voluminous writings, 

recordings or photographs which cannot conveniently be examined in court may be presented in 

the form of a chart, summary or calculation.” The original documents need only be made 

available for examination or copying to other parties or be produced by order of the court.  There 

are no further caveats under Nevada law regarding the use of summaries—they are not relegated 

only to demonstrative exhibits.  

During trial, APCO seeks to utilize and rely upon summaries APCO prepared of Helix’s 

voluminous job cost reports and certified payroll records and two years’ of APCO sign-in sheets. 

The use of such summaries is permitted by Nevada law. In Pandelis Const. Co., Inc. v. Jones-
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Viking Associates, 103 Nev. 129, 734 P.2d 1236 (1987), the Nevada Supreme Court balked when 

the appellant took the position that the admitted summaries were not actual evidence, despite the 

lower court having admitted the same, stating they were “at a loss to explain how something 

properly admitted under a rule of evidence could not be evidence.” Id. at 131, 1237 (emphasis 

added).  In support of this position, the Nevada Supreme Court cited to NRS 52.275, noting the 

use of summaries is permitted for “voluminous writings”. Id.; see also NRS 52.275. The Nevada 

Supreme Court offered no criticism of the lower court for properly admitting the summaries.  

APCO requests that this Court permit APCO to rely upon and submit summaries of 

Helix’s job cost reports and certified payroll records and the APCO sign-in sheets into evidence. 

The summaries will assist APCO and the Court in analyzing the voluminous data. More 

importantly, as owner and custodian of these documents, Helix has had possession of these 

documents since their creation so Helix will not suffer any prejudice. APCO also produced the 

sign-in sheets during discovery. These documents are currently marked as exhibits, but there is no 

reasonable way for the witnesses or Court to efficiently process the information during trial 

without the summaries.  

B. Evidence of settlement discussions are properly excluded. 

APCO anticipates that Helix will attempt to submit into evidence emails, a promissory 

note and other documents related to settlement discussions prior to litigation as well as question 

witnesses about the settlement discussions. Such actions should not be permitted. Offers of 

compromise are admissible only when offered for a purpose other than proving liability.  NRS 

48.105 states:  

1.  Evidence of: 
      (a) Furnishing or offering or promising to furnish; or 
      (b) Accepting or offering or promising to accept, 
 a valuable consideration in compromising or attempting to compromise a claim 
which was disputed as to either validity or amount, is not admissible to prove 
liability for or invalidity of the claim or its amount. Evidence of conduct or 
statements made in compromise negotiations is likewise not admissible. 

      2.  This section does not require exclusion when the evidence is offered for 
another purpose, such as proving bias or prejudice of a witness, negativing a 
contention of undue delay, or proving an effort to obstruct a criminal investigation 
or prosecution. 
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In this case, Helix has no reason to offer evidence or testimony relating to settlement 

discussions other than for an impermissible purpose, such as proving liability. Such evidence and 

testimony is therefore properly excluded. In Dannenbring v. Wynn Las Vegas, LLC, 907 

F.Supp.2d 1214 (D. Nev. 2013)1, the court permitted evidence of settlement negotiations because 

they were used to demonstrate a retaliatory motive. In Kraus v. Lennar Reno, LLC, 2018 WL 

4088008 (D. Nev. August 27, 2018), a settlement demand was utilized to show that the amount in 

controversy exceeded $75,000.00. Lastly, in Holland Livestock Ranch v. U.S., 588 F.Supp. 943 

(D. Nev. 1984), the court did not permit the use of evidence that plaintiff paid a monetary penalty 

for willful trespass to show that there was in fact a willful trespass.  

For similar reasons, Helix should be precluded from entering settlement discussions and 

related documents into evidence. The only purpose Helix has to use this evidence is to attempt to 

prove liability, which is improper under Nevada law. There have been no allegations of retaliation 

nor is there any reason to use the settlement discussions to prove some procedural issue, such as 

an amount in controversy. This evidence is therefore properly excluded.  

C. The Parol Evidence Rule does not preclude testimony related to certain contract 
negotiations.  

“The parol evidence rule does not permit the admission of evidence that would change the 

contract terms when the terms of a written agreement are clear, definite, and unambiguous. 

However, parol evidence is admissible to prove a separate oral agreement regarding any matter 

not included in the contract or to clarify ambiguous terms so long as the evidence does not 

contradict the terms of the written agreement.”  Ringle v. Bruton, 120 Nev. 82, 91, 86 P.3d 1032, 

1037 (2004)(emphasis added); Crow–Spieker # 23 v. Robinson, 97 Nev. 302, 305, 629 P.2d 1198, 

1199 (1981) (holding that parol evidence, so long as it is not inconsistent with the terms of the 

written contract, may be admitted to prove the existence of a separate oral agreement as to matters 

on which the written contract is silent); State ex rel. List v. Courtesy Motors, 95 Nev. 103, 107, 

1 In interpreting the NRCP, federal cases interpreting the FRCP are “strong persuasive authority” because the NRCP 
are largely based on their federal counterparts. See Executive Management, Ltd. v. Ticor Title Ins. Co., 118 Nev. 
46,53, 38 P.3d 872, 876 (2002). The same logic should apply when interpreting Nevada versus federal rules of 
evidence given the similarities between FRE 408 and NRS 48.105.  
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590 P.2d 163, 165 (1979) (stating that parol evidence is admissible to determine intent when the 

written contract is ambiguous). 

One of the key issues in this case is the meaning and intent behind certain contract 

provisions, specifically those added into the contract by Helix relating to delay claims as well as 

the remedies available to Helix under the contract. Because APCO and Helix disagree as to the 

meaning behind supplemental conditions added to the contract, parol evidence, specifically in the 

form of testimony by an APCO representative, should be permitted to resolve any contract 

ambiguities that may be identified by the Court.  See Lowden Inv. Co. v. Gen. Elec. Credit Co., 

103 Nev. 374, 741 P.2d 806 (1987)(parol evidence was properly admitted in order to interpret the 

terms in a purchase agreement).  

III. CONCLUSION

Summaries of voluminous data are a useful tool to synthesize and assist with the 

explanation of that data. There is nothing in Nevada law that precludes these summaries from 

being entered into evidence or that relegates their use to demonstrative exhibits.   

Documents and testimony related to settlement negotiations or discussions should not be 

admitted. There is no reason for this evidence to be admitted into evidence other than in an 

attempt for Helix to prove APCO’s alleged liability—this is not a permitted use of such evidence. 

It is therefore not properly admitted.  

Lastly, parol evidence regarding contract negotiations should be permitted in order to 

interpret or otherwise clarify any contract terms that the Court may find ambiguous.  

DATED this May 31, 2019. 

FENNEMORE CRAIG, P.C. 

By: /s/ Brandi M. Planet  
John Randall Jefferies, Esq. (Bar No. 3512) 
Brandi M. Planet, Esq. (Bar No, 11710) 
Chelsie A. Adams, Esq. (Bar No. 13058) 
FENNEMORE CRAIG, P.C.  
300 S. 4th Street, Suite 1400 
Las Vegas, NV 89101 
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Fennemore Craig, P.C., and further certify that 

the: APCO CONSTRUCTION, INC.’S TRIAL MEMORANDUM PURSUANT TO EDCR 

7.27 RE: POTENTIAL EVIDENTIARY ISSUES was served by electronically filing via 

Odyssey File & Serve e-filing system and serving all parties with an email address on record, 

pursuant to the Administrative Order 14-2 and Rule 9 N.E.F.C. 

DATED: May 31, 2019. 

/s/ Morganne Westover 
An Employee of Fennemore Craig, P.C. 
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FFCL 
John Randall Jefferies, Esq. (Bar No. 3512) 
Brandi M. Planet, Esq. (Bar No, 11710) 
Chelsie A. Adams, Esq. (Bar No. 13058) 
FENNEMORE CRAIG, P.C.  
300 S. Fourth Street, Suite 1400 
Las Vegas, NV 89101 
Telephone: (702) 692-8000 
Facsimile: (702) 692-8099 
E-mail: rjefferies@fclaw.com  

bplanet@fclaw.com 
cadams@fclaw.com 

Attorneys for APCO Construction, Inc.  
and Safeco Insurance Company of America 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

HELIX ELECTRIC OF NEVADA, LLC, a  
Nevada limited liability company,  

Plaintiff,  

v.  

APCO CONSTRUCTION, a Nevada 
corporation; SAFECO INSURANCE 
COMPANY OF AMERICA; DOES I through 
X; and BOE BONDING COMPANIES, I 
through  
X,  Defendants. 

Case No.: A-16-730091-C  
Dept. No.: XVII 

APCO CONSTRUCTION, INC.’S AND 
SAFECO INSURANCE COMPANY OF 

AMERICA’S PROPOSED FINDINGS OF 
FACT AND CONCLUSIONS OF LAW 

Pursuant to Nevada Rule of Civil Procedure 52 and the Procedures for Civil Bench Trials, 

District Court, Department 11, APCO Construction, Inc. (“APCO”) and Safeco Insurance 

Company of America (“Safeco”) (collectively referred to as “Defendants”), by and through their 

attorneys, Fennemore Craig, P.C., hereby submit their Proposed Findings of Fact and Conclusions 

of Law.  

/// 

/// 

Case Number: A-16-730091-B

Electronically Filed
5/31/2019 4:27 PM
Steven D. Grierson
CLERK OF THE COURT
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I. FINDINGS OF FACTS 

A. The Project

1. On or about July 13, 2011, APCO submitted a bid for the Craig Ranch Regional 

Park – Phase II - Project No. 10294 (“Project”) to the City of North Las Vegas (the “City”).  At 

that time, the anticipated Project duration was approximately 550 calendar days. 

2. Helix Electric, Inc. (“Helix”) submitted a subcontract bid of approximately 

$4,600,000 to APCO for the electrical work required on the Project.  Helix’s estimate assumed a 

Project duration of 550 days. 

3. The City canceled the original solicitation and ultimately requested a second round 

of bids on or about October 26, 2011.  Among other things, the City changed the duration of the 

Project from 18 months down to 12 months.  

4. On or about October 26, 2011, APCO submitted its second bid to the City for the 

Project. 

5. Shortly before that bid submission, Helix submitted its second proposal to APCO 

for the Project in the amount of $4,628,025.00.  See JX011 p. 457, attachment to the Subcontract.  

At the time of bid both APCO and Helix anticipated that the Project would take longer than 12 

months.   

6. The City awarded APCO the prime contract for the Project on or about December 

7, 2011 (the “Contract”). 

7. After receiving the notice of proposed award, APCO negotiated subcontract terms 

with Helix.  As part of that process, APCO agreed to purchase certain materials totaling 

$2,248,248.00 (per client).  See JX010, which was to be removed from Helix’s scope and pricing.  

So the Subcontract price was $2,380,085.20. 

8. During that process, Helix requested numerous changes to APCO’s standard 

subcontract.  Helix’s price essentially included the 550-day schedule initially bid.  As a result, 

APCO and Helix agreed to a supplemental clause amending Section 6 to condition Helix’s right to 

any delay costs would arise if and only if the City paid APCO for those costs. 
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9. On or about April 19, 2012, APCO and Helix entered into a formal subcontract for 

the electrical work required on the Project (the “Subcontract”).  The Helix requested changes are 

reflected in the addendum to the Subcontract. See JX011 (pp. 474–478). 

10. The Subcontract contained several critical provisions that are relevant to Helix’s 

delay claim for extended Project overheads.  More specifically, Section 4.8 of the Subcontract 

provided that “Subcontractor agrees that Contractor shall have no obligation to pay Subcontractor 

for any changed or extra work performed by Subcontractor until or unless Contractor has actually 

been paid for such work by the Owner.”  Section 4.8 was not modified by the Helix Addendum.  

11. Section 6.5 contains a no damage for delay provision that states as follows:  

“If Subcontractor shall be delayed in the performance of the Work by any 
act or neglect of the Owner or Architect, or by agents or representatives of 
either, or by changes ordered in the Work, or by fire, unavoidable 
casualties, national emergency, or by any cause other that [SIC] the 
intentional Interference of Contractor, Subcontractor shall be entitled, as 
Subcontractor’s exclusive remedy, to an extension of time reasonably 
necessary to compensate for the time lost due to the delay, but only if 
Subcontractor shall notify Contractor in writing within twenty four (24) 
hours after such occurrences, and only if Contractor shall be granted such 
time extension by Owner.” 

This clause was not stricken by the Helix Addendum. 

12. The Subcontract also provided at Section 6.7 that “Contractor shall not be liable to 

Subcontractor for delays caused by reason of fire or other casualty, or on account of riots, strikes, 

labor trouble, terrorism, acts of God, cataclysmic event, or by reason of any other event or cause 

beyond Contractor’s control, or contributed to by Subcontractor.”  Section 6.7 was not stricken 

from the Subcontract by the Helix Addendum. 

13. Section 7.1 also states: “Contractor may order or direct changes, additions, 

deletions or other revisions in the Subcontract work without invalidating the Subcontract.  No 

changes, additions, deletions, or other revisions to the Subcontract shall be valid unless made in 

writing.  Subcontractor markup shall be limited to that stated in the contract documents in addition 

to the direct/actual on-site cost of the work, however, no profit and overhead markup on overtime 

shall be allowed.” (emphasis added). 

14. Similarly, Section 7.2 as modified by the Helix Addendum, provided:  
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“Subcontractor, prior to the commencement of such changed or revised 
work, shall submit, (within 5 days of Contractor’s written request) to 
Contractor, written copies of the breakdown of cost or credit proposal, 
including work schedule revisions, for changes, additions, deletions, or 
other revisions in a manner consistent with the Contract Documents.  
Contractor shall not be liable to Subcontractor for a greater sum, or 
additional time extensions, than Contractor obtains from Owner for such 
additional work.” (emphasis added). 

15. Finally, the parties specifically negotiated additional language that was included in 

Section 6 by the Helix Addendum since Helix’s price contained general conditions for the longer, 

original Project duration.  As a result, the parties agreed:  

“In the event the schedule as set forth above is changed by Contractor for 
whatever reason so that Subcontractor either is precluded from 
performing the work in accordance with said schedule and thereby suffers 
delay, or, is not allowed the number of calendar days to perform the work 
under such modified schedule and must accelerate its performance, then 
Subcontractor shall be entitled to receive from Contractor payment 
representing the costs and damages sustained by Subcontractor for such 
delay or acceleration, providing said costs and damages are first paid to 
Contractor.” (emphasis added).   

16. “The Subcontract also had an enforceable payment schedule for claims in Section 

4.4 of the Subcontract—as amended by the Helix Addendum: as follows:  

“Progress payments will be made by Contractor to Subcontractor within 
10 calendar days after Contractor actually receives payment for 
Subcontractor’s work from Owner.  The progress payment to 
Subcontractor shall be one hundred percent (100%) of the value of 
Subcontract work completed (less 10% retention) during the preceding 
month as determined by the Owner, less such other amounts as Contractor 
shall determine as being properly withheld as allowed under this Article or 
as provided elsewhere in this Subcontract.  The estimates of Owner as to 
the amount of Work completed by Subcontractor shall be binding upon 
Contractor and Subcontractor and shall conclusively establish the amount 
of Work performed by Subcontractor.  As a condition precedent to 
receiving partial payments from Contractor for Work performed, 
Subcontractor shall execute and deliver to Contractor, with its application 
for payment, a full and complete release (Forms attached) of all claims 
and causes of action Subcontractor may have against Contractor and 
Owner through the date of the execution of said release, save and except 
those claims specifically listed on said release and described in a manner 
sufficient for Contractor to identify such claim or claims with certainty. 
Upon the request of Contractor, Subcontractor shall provide an 
Unconditional Waiver of Release in form required by Contractor for any 
previous payment made to Subcontractor.  Any payments to Subcontractor 
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shall be conditioned upon receipt of the actual payments by Contractor 
from Owner.  Subcontractor herein agrees to assume the same risk that the 
Owner may become insolvent that Contractor has assumed by entering 
into the Prime Contract with the Owner per NRS Statutes.” 

17. The Subcontract also incorporated the Contract, which would include the claim 

procedures set forth in the Contract.  See JX011, Section 1.1.  Those claim requirements are set 

forth in JX003. 

B. City Delays

18. The City issued its notice to proceed to APCO on January 11, 2012.  The original 

Contract completion date was January 11, 2013. 

19. APCO started work on the Project on approximately January 16, 2012. 

20. Helix mobilized its equipment and started work full time on or about February 20, 

2012. 

21. Helix assigned Kurt Williams as its Project manager.  Mr. Williams was rarely on 

site and never signed in using APCO’s sign in sheets that were maintained at the Project site.  Mr. 

Williams’ time devoted to the Project was not tracked in Helix’s certified payroll reports, only 

Helix’s job cost report. 

22. Richard Clement was Helix’s Project superintendent.  Superintendent Clement was 

on site occasionally and only signed in with APCO at the Project twice during 2012.  As the 

Project Superintendent, Superintendent Clement was paid an hourly wage of $62.16.  See JX201. 

23. Rainer Prietzel was Helix’s foreman overseeing work in the field.  Foreman 

Prietzel was paid an hourly rate of either $56.28 or $60.81 depending on the trade work he was 

doing in the field.  See DX201. 

24. Helix’s original line item for its general conditions, as reflected in its pay 

application, was $108,040 on a Subcontract price of $2,380,085, which represents 4.5%.  See

JX052.  

25. The parties have stipulated that the Contract time was extended from January 2013 

into November 2013 through no fault of either APCO or Helix.  See Pretrial Statement. 
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26. On January 9, 2013, APCO submitted its first request for an extension of time to 

the City.  See  JX078. 

27. On January 28, 2013, Helix provided notice to APCO that it was reserving its rights 

to submit a claim for “all additional costs incurred due to scheduled delays for this project.”  See

JX012.  At that time, Helix did not request or present any time driven costs. 

28. Through no fault of APCO, Helix did not take delivery of various light poles and 

related equipment until approximately January 30, 2013.  See JX010 (p. 1335). 

29. Superintendent Clement did not work on the Project between June 11, 2012 and 

September 26, 2012.  Superintendent Clement only worked two weeks on the Project from 

September 27, 2012 to October 7, 2012.  Superintendent Clement did not work on the Project from 

October 8, 2012 through January 20, 2013.  In all of 2013, which was the extended Project time, 

Superintendent Clement only worked 32 hours during the week ending January 27, 2013.  See

DX203.     

30. Helix did not replace Superintendent Clement with another Project superintendent 

after he last worked on the Project on January 27, 2013. 

31. At no time during the extended duration was Foreman Prietzel ever paid 

superintendent wages.  See DX201.  

32. As of April 30, 2013, Helix had only billed 92% of its original general conditions 

line item.  See JX014. 

33. On May 9, 2013, APCO submitted its second request for additional time and 

compensation to the City.  See JX015.  As of that date, the City had not made a decision on 

APCO’s first request for time.   

34. Through May 31, 2013, Helix had billed only 94.41% of its general conditions for 

the Project.  See JX016. 

JA1018



7 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

35. Helix substantially completed its work in May 2013 such that Helix reduced its 

onsite crew to one person, Foreman Prietzel.  Foreman Prietzel was the only Helix person on-site 

through the balance of 2013.  See JX005, JX006, DX201, and DX202.   

36. On June 19, 2013, APCO and Helix exchanged emails regarding various Project 

issues, including Helix’s delay rates.  APCO confirmed that if Helix submitted a request for 

compensation that it would be forwarded to the City.  See JX018. 

37. On June 19, 2013 Helix provided a supplemental notice of claim but did not 

provide any back up to support its daily rates or the impacts alleged to be attributed to the delay.  

See JX017.  At that time, Helix still only had Foreman Prietzel working on site. 

38. On June 21, 2013 Helix and APCO exchanged emails wherein APCO questioned 

the support for Helix’s claimed costs, noting that a project manager was considered home office 

overhead.  Helix indicated that its job cost reports would reflect the actual costs for the extended 

overhead.  See JX019. 

39. From May 6, 2013 through November 6, 2013, Foreman Pretzel was the only Helix 

person on site.  Foreman Prietzel confirmed that during that time period he was either working on 

completing original Subcontract work for which Helix would be paid or change order work that 

was acknowledged and paid by APCO and the City. 

40. During construction, the City made changes or otherwise caused issues that 

impacted Helix.  In those instances, Helix submitted a request for additional compensation and the 

City issued APCO change orders that compensated Helix for the related impacts.  During the 

extended Contract time, the City issued eleven change orders that resulted in additional 

compensation to Helix through the Subcontract.  See JX066-077.  Helix’s pricing for the change 

orders included a 10% markup on materials and a 15% markup on labor to cover Helix’s 

overhead.  See JX068 (p. 1179); JX069 (p. 1194–1195); JX070 (p. 1208); JX071 (p. 1215); JX072 
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(p. 1227); JX073 (p. 1234–1235); JX074 (p. 1242); JX075 (p. 1248); JX076 (p. 1256); and JX077 

(p. 1264).  

41. On August 28, 2013, APCO presented to the City Helix’s invoice for extended 

overhead in the amount of $102,400.  See JX021.  Helix did not provide any support for its 

claimed costs.  The City rejected that claim.  Id.

42. On October 2, 2013, the City issued its decision on APCO’s request for additional 

time and compensation.  The City determined that the time period from January 11, 2013 to May 

10, 2013 was an excusable but not compensable delay.  That meant that APCO was not charged 

liquidated damages, but also was not provided compensation from January thru May 10, 2013.  

The City did confirm that it would pay APCO $560,724.16 for the delay from May 10, 2013 to 

October 25, 2013.  See JX022.  APCO accepted that determination on or about October 10, 2013.  

Id. 

43. On October 3, 2013, APCO transmitted to Helix the City’s rejection of its invoice 

for extended overhead.  See JX021 (p. 109). 

44. On October 18, 2013, Helix submitted its pay application for the time period up 

through October 30, 2013.  At that time, Helix billed its general conditions line item at 100%.  See

JX023.  

45. Also on October 18, 2013, Helix submitted its pay application for the release of 

retention. As with prior pay applications, Helix enclosed a conditional waiver.  The release was 

conditioned on APCO issuing a final payment in the amount of $105,677.01 and expressly 

confirmed that there were “zero” claims outstanding.  See JX024 (p. 070).  Helix signed and 

provided that release to APCO after receiving the City’s rejection of its extended overhead 

invoice.   

46. On October 31, 2013, Helix submitted an invoice for $111,847 for extended 

overhead.  The only support for the alleged costs was a one page summary chart that was based 
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upon an assumed four hours a day for a Project Manager and four hours for a Superintendent, even 

though neither Project Manager Williams or Superintendent Clement was on site after January 

2013.  See JX020. 

47. On November 12, 2013, APCO forwarded Helix’s revised extended overhead 

invoice of $111,847 on to the City.  See JX025.  At that time, APCO confirmed to Helix’s Kurt 

Williams that there would be no APCO approval unless and until the City approved Helix’s 

request.  Id. at p. 127. 

48. The City rejected Helix’s request on or about November 13, 2013.  See JX025 

(p. 122). 

49. On or about November 13, 2013, Helix submitted an additional invoice for $26,304 

for extended overhead for September and October 2013.  APCO passed that invoice through to the 

City on or about November 18, 2013.  The City rejected that request on December 4, 2013.  See

JX026 (p. 136). 

50. On January 28, 2014, APCO sent Helix’s Victor Fuchs and Bob Johnson an email 

confirming that he was meeting with the City to discuss the remaining change order issues on 

February 4, 2014.  See JX027 (p. 251).  At that time, the City advised APCO that it was rejecting 

Helix’s claim because it had no merit and Helix only had one person on the Project while 

completing Helix’s contract work in 2013.  APCO’s Mr. Pelan reported the City’s position to 

Helix. 

51. The Subcontract incorporated APCO’s prime contract with City in Section 1.1.  

See JX011.  JX003 sets forth the City’s claims procedure for requests for payment that are 

escalated to claims.  These provisions were incorporated into the Subcontract.  Helix did not 

request that APCO initiate these proceedings on its behalf regarding the claim for extended 

overhead.   
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52. Additionally, Helix did not maintain or present accurate or complete records of its 

actual overhead costs incurred nor present actual costs and supporting documents every month as 

required by the City’s claim procedures.   

53. On March 31, 2014, the City and APCO agreed that there would be no further 

COR’s submitted on the Project.  See JX028. 

54. On April 16, 2014, Helix’s Victor Fuchs threatened to convert the outstanding 

issues into a claim if Helix’s retention was not released per its pay application and release that 

were submitted on October 18, 2013.  See JX027 (p. 252).   

55. The City issued the formal notice of completion of the project on July 8, 2014.  See

JX031. 

C. Helix Releases All Claims

56. On October 21, 2014, APCO issued check number 1473 in the amount of $105,679, 

which represented final payment of Helix’s retention, in accordance with the October 18, 2013 

retention billing and related final release.  See JX034 and JX024. 

57. On October 29, 2014, APCO tendered the check and another signed release for 

final payment.  That release mirrored the one that Helix submitted in October 2013.  See JX035. 

58. On October 29, 2014, Helix’s Victor Fuchs sent an email to Mr. Pelan stating “this 

is not going to work.  Mr. Pelan responded that same day stating: “Victor, make changes for me to 

approve.  Thanks.”  See JX038. 

59. The parties never agreed to any reservation and Helix received the funds on 

October 29, 2014.  See JX037 and JX040. 

60. The negotiation of check number 1473 on October 29, 2014 triggered the condition 

in the final release submitted by Helix.  See JX024. 
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61. On October 30, 2014, the day after negotiating the final payment check, Helix 

tendered a signed final lien release that purported to reserve Helix’s extended overhead invoices in 

the amount of $138,151.  See JX041–043. 

D. Helix Has Not Proven Causation or Recoverable Costs 

62. Even if the Court were to consider Helix’s claim, Helix has not established how its 

costs actually increased due to the extended time on the Project given its demobilization and 

reduction in crew size.  Foreman Prietzel was the only person on site after May 6, 2013 and he 

was completing base Subcontract work and change order work that was paid by the City.  See

DX202. 

63. Helix’s total labor spent in 2013 after the original completion date was $167,390.  

See DX202.  Helix is claiming general conditions of $138,000, or 87% of labor costs to manage 

the Project. 

64. Helix claimed $53,300 for a project manager in 2013.  Yet Helix’s job cost 

confirms that Helix only charged $36,711.50 for the entire duration of the Project for a project 

manager.  See DX212. 

65. According to the Helix job cost and revenue received, Helix made a 32% profit of 

$769,442.89 on an adjusted Subcontract price of $2,393,113.89.  See DX212 and JX065.   

66. Based on its job cost report, Helix could only support costs in the claimed 

categories totaling $40,042.04.  See DX205.  But even that figure does not account for the revenue 

earned by Helix in the extended performance time, which was $399,823.72.  See DX211.  And of 

that amount, $92,813.72 was change orders that incorporated 10% markup on materials and 15% 

markup on labor thereby covering Helix’s claimed overhead costs during the extended period.  See 

DX211 and change orders submitted as JX068 to JX077.  See JX068 (p. 1179); JX069 (p. 1194–

1195); JX070 (p. 1208); JX071 (p. 1215); JX072 (p. 1227); JX073 (p. 1234–1235); JX074 (p. 

1242); JX075 (p. 1248); JX076 (p. 1256); and JX077 (p. 1264).  
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67. Since the City determined that the delays through May 13, 2013 were not 

compensable, the only time period that APCO recovered payment for its delay costs was May 13, 

2013 through October 13, 2013.  During that same compensable time period, Helix’s job cost only 

shows costs in the claimed categories totaling $23,399.04.  See DX206.  Again, Helix was earning 

revenue and being paid during this time period to cover these expenses.  See JX065.   

68. Helix also has produced no records that show what equipment it had on site from 

and after January 2013.  Helix personnel admitted that there were equipment records that would 

prove this cost, but Helix has not produced them in discovery or at trial. 

Any of the foregoing findings of fact that would be more appropriately considered 

conclusions of law should be deemed so.  

II. CONCLUSIONS OF LAW 

A. Helix Waived and Released its Claim.

1. “Waiver requires the intentional relinquishment of a known right.”1

2. “[A]bsent some countervailing reason, contracts will be construed from the written 

language and enforced as written”.2

3. On October 18, 2013, the Senior Vice President of Helix, Robert D. Johnson, 

signed a “Conditional Waiver and Release Upon Final Payment”.  See JX024 (p. 70).  

4. In pertinent part, the Release provided that “[u]pon receipt by the undersigned of a 

check in the above referenced Payment Amount payable to the undersigned, and when the check 

has been properly endorsed and has been paid by the bank on which it is drawn, this document 

becomes effective to release [all claims with the exception of Disputed Claims referenced in the 

Release]….” 

5. The Release provided that there was “Zero” as the “Amount of Disputed Claims”. 

6. As such, the Release covered all claims arising out of the Project. 

1 Nevada Yellow Cab Corp. v. Eighth Judicial Dist. Court ex rel. Cty. of Clark, 123 Nev. 44, 49, 
152 P.3d 737, 740 (2007) (internal citations omitted). 

2 Ellison v. C.S.A.A., 106 Nev. 601, 603, 797 P.2d 975, 977 (1990). 
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7. By its plain terms, in order for the Release to become effective two (2) conditions 

must have been met:  (1) Helix’s receipt of a check in the amount indicated and (2) proper 

endorsement of the check by Helix and transfer of the funds by the bank3. 

8. Helix never rescinded the Release.  

9. The parties do not dispute that APCO tendered the final payment by check in the 

amount indicated and Helix negotiated and received payment on the check. 

10. The Court finds that the conditions to the Release were satisfied and Helix’s claims 

are thereby precluded. 

11. Helix’s arguments against such a conclusion are unpersuasive and contrary to 

established law. 

12. Indeed, “[n]o principle is better settled than that a party cannot rescind a contract 

and at the same time retain possession of the consideration, in whole or in part, which he has 

received under it. He must rescind in toto, or not at all.”  Bishop v. Stewart, 13 Nev. 25, 41 (1878). 

13. The simple fact that Helix cashed the check forecloses its subsequent attempt to 

rescind the Release.  Bergstrom v. Estate of DeVoe, 109 Nev. 575, 577, 854 P.2d 860, 861 (1993) 

(“When a contract has been partially performed, and one of the parties to it makes default, the 

other has a choice of remedies.  He may and he must rescind or affirm the contract, but he cannot 

do both.  If he would rescind it, he must immediately return whatever of value he has received 

under it, and then he may defend against an action for specific performance ... and he may recover 

back whatever he has paid.... He cannot at the same time affirm the contract by retaining its 

benefits and rescind it by repudiating its burdens.”  (emphasis added)). 

14. As a matter of fundamental contract law, even if Helix’s email could be construed 

as somehow preventing a condition of the Release from being fulfilled, which it did not, Helix 

3  The utilization of commas, or to be more accurate the lack of a comma after the word 
“endorsed” and prior to the word “and”, indicates that proper endorsement and transfer of funds 
are considered a single condition.  [Release (“Upon receipt by the undersigned of a check in the 
above referenced Payment Amount payable to the undersigned, and when the check has been 
properly endorsed and has been paid by the bank on which it is drawn, this document becomes 
effective to release” (emphasis added)) 
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could not act to prevent a condition from occurring and then utilize its failure to claim the Release 

was invalid or unenforceable.  

15. “[A]n individual who voluntarily prevents the occurrence of a condition established 

for his or her benefit is estopped from seeking relief from a contract on the grounds that the 

condition precedent to his obligation failed to occur.”  NGA #2 Liab. Co. v. Rains, 113 Nev. 1151, 

1161, 946 P.2d 163, 169 (1997) (quoting Broussard v. Hill, 100 Nev. 325, 330, 682 P.2d 1376, 

1379 (1984)). 

16. Put another way, even if Helix’s actions somehow prevented a condition of the 

Release from being fulfilled (which they did not), no action on the part of Helix would legally 

allow Helix to ignore the Release or otherwise nullify its effect. 

17. It is black letter law that a party who has prevented performance may not take 

advantage of such prevention.4

18. Helix’s protest regarding the tendered check could not act to modify or invalidate 

the Release as a matter of law. 

19. The Court concludes that the Release is fully enforceable and fully bars Helix’s 

claim. 

B. The Damages Sought by Helix are Precluded Under the Parties’ Agreement.

20. Given the Court’s determination regarding the effect of the Release it is 

unnecessary to its ultimate ruling to address the Parties’ contractual agreements relating to 

whether an award of delay damages is even allowed under the Subcontract. 

4  “‘It is a principle of fundamental justice that if a promisor is himself the cause of the failure of 
performance, either of an obligation due him or of a condition upon which his own liability 
depends, he cannot take advantage of the failure.’”  Cladianos v. Friedhoff, 69 Nev. 41, 46, 240 
P.2d 208, 210 (1952); see also 9 Am.Jur. 74 (Building and Construction Contracts, § 117.)”; 
Cladianos, 69 Nev. at 48–49, 240 P.2d at 211 (“In cases such as the one before us, where it is the 
other party to the contract who is guilty of the breach or of prevention of performance, the 
complaining party is not limited to quantum meruit.  True, he may elect to recover in quantum 
meruit (as certain of appellant’s authorities indicate) but may also elect to stand upon the 
contract.) (emphasis added). 

JA1026



15 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

21. However, the Court will briefly address the Subcontract as it forms an independent 

basis for the denial of any award to Helix. 

22. As stated in the Findings of Fact above, Section 6.5 of the Parties’ Subcontract 

limits Helix’s rights in the event of delays caused by “any act or neglect of the Owner or 

Architect, or by agents or representatives of either, or by changes ordered in the Work, or by fire, 

unavoidable casualties, national emergency, or by any cause other that [SIC] the intentional 

Interference of Contractor” to “an extension of time reasonably necessary to compensate for the 

time lost due to the delay.”  See JX011. 

23. Within the Helix Addendum, additional language was added to Section 6 

specifying the damages Helix would be entitled to for delays caused by APCO.5

24. The Court concludes that there is no conflict between these provisions, as by their 

plain terms, Section 6.5 of the Subcontract precludes damages for delays that are caused by 

someone or something other than APCO, while the Helix Addendum adds language to define the 

damages awardable to Helix in the event a delay is caused by APCO. 

25. To the extent the Helix Addendum could somehow be construed as being in 

conflict, the Court finds that cardinal rules of contract interpretation demand the same result. 

26. Contractual provisions should be harmonized whenever possible6 and construed to 

reach a reasonable solution.7

27. Had the language added by Helix in the Helix Addendum been intended to render 

meaningless the original language in Section 6.5 they surely would have indicated that the portion 

5  (“In the event the schedule as set forth above is changed by Contractor for whatever reason so 
that Subcontractor either is precluded from performing the work in accordance with said schedule 
and thereby suffers delay, or, is not allowed the number of calendar days to perform the work 
under such modified schedule and must accelerate its performance, then Subcontractor shall be 
entitled to receive from Contractor payment representing the costs and damages sustained by 
Subcontractor for such delay or acceleration, providing said costs and damages are first paid to 
Contractor.”). 

6 Royal Indem. Co. v. Special Serv., 82 Nev. 148, 151, 413 P.2d 500, 502 (1966) 

7 Eversole v. Sunrise Villas VIII Homeowners Ass’n, 112 Nev. 1255, 1260, 925 P.2d 505, 509 
(1996) (citing Fisher Properties v. Arden–Mayfair, Inc., 106 Wash.2d 826, 726 P.2d 8, 15 (1986)). 
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of the original language of Section 6.5 was to be deleted, as was done in relation to other 

modifications contained in the Helix Addendum.8

28. Having not so indicated, it is clear that the language in Section 6.5 was not intended 

to be deleted or otherwise modified. 

29. As such, these provisions must be read to give effect to every word and harmonize 

any perceived inconsistency. 

30. When harmonized these two provisions discuss the events that allow Helix to 

recover costs and the events that only allow Helix to obtain an extension of time. 

31. Specifically, the events that provide the sole remedy of an extension of time are 

delays caused by the anyone or anything other than intentional interference by APCO.9

32. Whereas, the events that allow Helix to recover costs are changes in the schedule 

caused by APCO itself.10

33. This construction gives effect to every word in the contract and harmonizes the 

language to reach a reasonable resolution. 

34. Similarly, this construction gives effect to Section 6.7 of the Subcontract which 

was also unaffected by the Helix Addendum. 

35. Any other interpretation would render Section 6.7 partially meaningless.11

8  [See e.g., Helix Addendum (“[t]he following terms will be added to or replace portions of the 
paragraphs in the Subcontract.”); id. (“Section 4, Paragraph 4.2: Revise to read as follows:”); id. 
(“Section 4, Paragraph 4.6: Revise as follows: Third line delete … [a]nd replace with….”) cf. 
(Section 6 “Add”)]. 

9  [Subcontract at Section 6.5 (“any act or neglect of the Owner or Architect, or by agents or 
representatives of either, or by changes ordered in the Work, or by fire, unavoidable casualties, 
national emergency, or by any cause other that [SIC] the intentional Interference of Contractor” 
(emphasis added))].   

10  [Helix Addendum (“In the event the schedule as set forth above is changed by Contractor”)]. 

11  [Subcontract Section 6.7 (“Contractor shall not be liable to Subcontractor for delays caused by 
reason of fire or other casualty, or on account of riots, strikes, labor trouble, terrorism, acts of God, 
cataclysmic event, or by reason of any other event or cause beyond Contractor’s control, or 
contributed to by Subcontractor.” (emphasis added))]. 
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36. Moreover, this interpretation is supported by the fact that even if the language 

added by Helix were intended to cover any delay no matter who or what caused it, it is a cardinal 

rule of contract interpretation that a more specific provision controls over a general provision if 

they are in conflict; i.e., that the more specific provision is construed as an exception to the 

general provision.  RESTATEMENT OF THE LAW (CONTRACTS), § 236(C). 

37. Under such an interpretation, the language added by Helix would be general as 

applying to every instance of delay, whereas the language of Section 6.5 would be specific as 

applying specifically to delay caused by “any act or neglect of the Owner or Architect, or by 

agents or representatives of either, or by changes ordered in the Work, or by fire, unavoidable 

casualties, national emergency, or by any cause other that [SIC] the intentional Interference of 

Contractor”. 

38. As such, the specific provision would control in relation to delay caused by any act 

or neglect by the Owner. 

39. This interpretation is similarly supported by the fact that a plaintiff should only be 

entitled to recover damages actually caused by the defendant; a concept consistently applied to 

claims for delay damages in the construction context.12

40. Because the Parties have stipulated that the delays were not caused by APCO, no 

damages are awardable to Helix under the plain terms of the Subcontract. 

C. The No Delay Damages Clause is Enforceable. 

41. The Court further concludes that the Subcontract’s exclusion of delay damages in 

the context of this case is enforceable.13

12 See e.g., Structural Sales, Inc. v. Vavrus, 132 Ill. App. 3d 718, 721, 477 N.E.2d 745, 748 (1985) 
(“The party claiming damages for delay must prove that the delay was the fault of the party 
against whom the damages are sought.”); Phoenix Elec. Contracting, Inc. v. Lehr Const. Corp., 
219 A.D.2d 467, 467–68, 631 N.Y.S.2d 146, 147 (1995) (“[A]bsent a contractual commitment to 
the contrary, a prime contractor is not responsible for delays that its subcontractor may incur 
unless those delays are caused by some agency or circumstance under the prime contractor’s 
direction or control”.) (quoting Triangle Sheet Metal Works v. Merritt & Co., 79 N.Y.2d 801, 802, 
580 N.Y.S.2d 171, 588 N.E.2d 69 (1991). 
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42. Under Nevada law, such a provision is unenforceable in only three instances: (1) 

delays caused by fraud, misrepresentation, concealment or other bad faith; (2) delays so 

unreasonable in length as to amount to project abandonment; and (3) delays caused by the other 

party’s active interference.14

43. These exceptions “aid in enforcing the implied covenant of good faith and fair 

dealing [that] exists in every Nevada contract and essentially forbids arbitrary, unfair acts by one 

party that disadvantage[s] the other.”15

44. Effectively, these exceptions are meant to exclude from such disclaimers delays 

caused by one of the parties. 

45. As stated above, the Parties have stipulated that the delays were not caused by 

APCO, and therefore none of these exceptions apply. 

46. Moreover, the Court concludes that Helix has not produced any evidence sufficient 

to establish any of these exceptions. 

47. As such, the Court finds that the Subcontract’s preclusion of delay damages is 

enforceable and no damages are awardable to Helix. 

D. Helix has Not Proven that APCO was Paid by the Owner for the Amounts at Issue.  
Per the Terms of the Parties’ Agreement this Precludes Helix’s Damages Claim. 

48. Given the Court’s conclusion in relation to the Release and the Subcontract’s 

exclusion of delay damages it is unnecessary for this Court to determine whether conditions within 

the Subcontract required to be fulfilled prior to Helix being entitled to payment have been meet. 

49. However, because this forms another basis for the denial of an award to Helix the 

Court will briefly discuss it. 

13 See e.g., J.A. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 285 (Nev. 
2004) (holding that a contractual “no damages for delay” provision in a construction contract is 
valid and enforceable). 

14 Id. at 286, 288.   

15 Id. at 286.   
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50. Section 4.8 of the Subcontract provides: “Subcontractor agrees that Contractor shall 

have no obligation to pay Subcontractor for any changed or extra work performed by 

Subcontractor until or unless Contract has actually been paid for such work by the Owner.” 

51. Section 4.8 was not modified by the Helix Addendum. 

52. Similarly, Section 7.2—as modified by the Helix Addendum—provides: 

“Subcontractor, prior to the commencement of such changed or revised work, shall submit, 

(within 5 days of Contractor’s written request) to Contractor, written copies of the breakdown of 

cost or credit proposal, including work schedule revisions, for changes, additions, deletions, or 

other revisions in a manner consistent with the Contract Documents.  Contractor shall not be liable 

to Subcontractor for a greater sum, or additional time extensions, than Contractor obtains from 

Owner for such additional work.” 

53. Even the section added by the Helix Addendum contains this same condition:  

“…then Subcontractor shall be entitled to receive from Contractor payment representing the costs 

and damages sustained by Subcontractor for such delay or acceleration, providing said costs and 

damages are first paid to Contractor.” 

54. “[A]bsent some countervailing reason, contracts will be construed from the written 

language and enforced as written”.16

55. Although the condition established by these provisions may never be fulfilled in the 

event that APCO were the cause of the delay, this is no defense to the enforcement of a condition 

that is written into a contract.17

56. Helix has failed to establish that APCO was paid by the City for the amounts Helix 

claims in this litigation. 

57. Pursuant to the Helix Addendum, Section 4.8 and 7.2 of the Subcontract, therefor, 

Helix’s claims are barred. 

16 Ellison v. C.S.A.A., 106 Nev. 601, 603, 797 P.2d 975, 977 (1990). 

17 Cf. Nebaco, Inc. v. Riverview Realty Co., 87 Nev. 55, 57, 482 P.2d 305, 307 (1971).
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E. In Any Event Helix Has Not Produced Sufficient Evidence to Establish Delay 
Damages.

58. Given the Court’s determination regarding the effect of the Release and the effect 

of the Parties’ Subcontract it is unnecessary to its ultimate ruling to address the alleged damages 

Helix has suffered.  However, the Court will briefly address the fact that Helix has failed to proffer 

sufficient evidence to establish any damages as another independent basis for the Court’s ultimate 

ruling that Helix is not entitled to any damages award. 

59. “The party seeking damages has the burden of proving both the fact of damages 

and the amount thereof.”18

60. The Parties Contract requires proof of actual cost increase.  See JX011 (p. 444).  

Specifically, Section 7.1—which was unchanged by the Helix Addendum—provides: “Contractor 

may order or direct changes, additions, deletions or other revisions in the Subcontract work 

without invalidating the Subcontract.  No changes, additions, deletions, or other revisions to the 

Subcontract shall be valid unless made in writing.  Subcontractor mark up shall be limited to that 

stated in the contract documents in addition to the direct/actual on-site cost of the work, however, 

no profit and overhead markup on overtime shall be allowed.” (emphasis added). 

61. Similarly, proof of actual cost is required as a matter of law.  Courts have 

uniformly held that if evidence of an exact calculation is reasonably possible it must be presented 

and made available to the trier of fact.19

62. The law is well settled that a “subcontractor’s damages for delay in construction 

cases are measured as a general matter by ‘the extent to which its costs were increased by the 

improper conduct, and its recovery will be limited to the damages actually sustained.’”20

18 Mort Wallin of Lake Tahoe, Inc. v. Commercial Cabinet Co., Inc., 105 Nev. 855, 856-57 (Nev. 
1989).   

19 See e.g., Martin v. Trinity Hosp., 2008 ND 176, ¶ 31, 755 N.W.2d 900, 910 (“The import of the 
holding in those cases is that a plaintiff may offer inexact evidence on the amount of damages in a 
breach of contract action only if there is no definite evidence available for an exact determination 
of the damages resulting from the breach.”). 

20 Thalle Constr. Co. v. The Whiting–Turner Contracting Co., 39 F.3d 412, 417 (2d Cir.1994) 
(quoting Peter Scalamandre & Sons, Inc. v. Village Dock, Inc., 187 A.D.2d 496, 589 N.Y.S.2d 
191 (2d Dep’t 1992)); see also Clifford R. Gray Inc. v. State, 251 A.D.2d 728, 729, 674 N.Y.S.2d 
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63. Courts have uniformly held that in the construction context delay damages must be 

proved precisely if such information is available.21

64. “To prove damages, however, a plaintiff must present sufficient evidence for the 

fact-finder to make an intelligent estimation, without conjecture, of the amount to be awarded. It is 

incumbent on a contractor not only to quantify the damages but also to connect the alleged 

losses to the particular incident of delay.”22

65. Helix has admitted that precise calculations of its alleged losses were in its 

possession. 

66. Despite this, Helix has failed to either produce these documents or present them at 

trial. 

67. The Court therefore finds that even if monetary delay damages are awardable—

despite being contrary to the Subcontract and the Release—itemized actual losses caused by the 

particular delays would be required to prove any delay damages in this case. 

68. Helix’s failure to provide this proof further justifies the denial of any recovery.  See 

e.g., Lichter v. Mellon Stuart Co., 305 F.2d 216, 219–20 (3d Cir. 1962) (“In these circumstances 

440, 442 (1998) (“It is well settled that in calculating contract damages due to delays ‘[a] 
contractor wrongfully delayed by its employer must establish the extent to which its costs were 
increased by the improper acts because its recovery will be limited to damages actually sustained’” 
(quoting Berley Indus. v. City of New York, 45 N.Y.2d 683, 687, 412 N.Y.S.2d 589, 385 N.E.2d 
281); see also, J & K Plumbing & Heating Co. v. State of New York, 235 A.D.2d 751, 752, 652 
N.Y.S.2d 369). 

21 Nat’l Door & Hardware Installers, Inc. v. Mirsaidi, No. M2013-00386-COA-R3CV, 2014 WL 
3002007, at *9 (Tenn. Ct. App. June 30, 2014) (“Plaintiff entered into evidence a “Summary of 
Extended Overhead” through its expert witness, Mr. Page. This exhibit outlined several categories 
of extended overhead and their weekly rates. Mr. Page testified that he based his calculations on 
conversations with Plaintiff’s employees, prominently Mr. Alford, and also used numbers from 
actual bills to create a reasonable estimate of damages, but he did not calculate the actual out-of-
pocket costs over the nine-month delay period.  The trial court denied recovery upon the finding 
the proof presented by Plaintiff consisted of ‘estimates, guessing and speculation even though 
more reliable sources existed to quantify actual loss.’ For several reasons, we agree.”)(emphasis 
added); Moore Constr. Co., Inc. v. Clarksville Dep’t of Elec., 707 S.W.2d 1 (Tenn.Ct.App.1985). 

22 A.G. Cullen Const., Inc. v. State Sys. of Higher Educ., 898 A.2d 1145, 1160–61 (Pa. Commw. 
Ct. 2006) (emphasis added), disapproved on other grounds by A. Scott Enterprises, Inc. v. City of 
Allentown, 636 Pa. 249, 142 A.3d 779 (2016); see also Lichter v. Mellon Stuart Co., 305 F.2d 216, 
219–20 (3d Cir. 1962) (“In these circumstances Southern’s inability to break down its lump sum 
proof of extra costs justifies the denial of any recovery”). 
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Southern’s inability to break down its lump sum proof of extra costs justifies the denial of any 

recovery”). 

F. Prevailing Party Determination.

69. Section 20.5 of the Subcontract provides that “ [i]n the event either party employs 

an attorney to institute a lawsuit or to demand arbitration for any cause arising out of the 

Subcontract Work or the Subcontract, or any of the Contract Documents, the prevailing party shall 

be entitled to all costs, attorney’s fees and any other reasonable expenses incurred therein.” 

70. This provision was not modified by the Helix Addendum. 

71. N.R.S. 18.010 provides that “compensation of an attorney or counselor for his or 

her services is governed by agreement….” 

72. N.R.S. 18.020 further provides that “[c]osts must be allowed of course to the 

prevailing party against any adverse party against whom judgment is rendered … [i]n an action for 

the recovery of damages of money or damages, where the plaintiff seeks to recover more than 

$2,500.” 

73. The Court finds that based on the foregoing APCO is the prevailing party and is 

therefore entitled to an award of its attorneys’ fees and costs. 

74. For the foregoing reasons the Court finds that Helix is not entitled to any damages 

and Judgment must be entered in APCO’s favor. 

Any of the foregoing conclusions of law that would be more appropriately considered 

findings of fact should be deemed so.  

DATED this May 31, 2019. 

FENNEMORE CRAIG, P.C. 

By: /s/ John Randall Jefferies  
John Randall Jefferies, Esq. (Bar No. 3512) 
Brandi M. Planet, Esq. (Bar No, 11710) 
Chelsie A. Adams, Esq. (Bar No. 13058) 
FENNEMORE CRAIG, P.C.  
300 S. 4th Street, Suite 1400 
Las Vegas, NV 89101 
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Fennemore Craig, P.C., and further certify that 

the: APCO CONSTRUCTION, INC.’S AND SAFECO INSURANCE COMPANY OF 

AMERICA’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW was 

served by electronically filing via Odyssey File & Serve e-filing system and serving all parties with 

an email address on record, pursuant to the Administrative Order 14-2 and Rule 9 N.E.F.C. 

DATED: May 31, 2019. 

/s/ Morganne Westover 
An Employee of Fennemore Craig, P.C. 
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