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IN THE SUPREME COURT OF THE STATE OF NEVADA

APCO CONSTRUCTION, INC., A Case No. 80177 Electronically Filed

NEVADA CORPORATION; AND Mar 19 2021 05:44 p.m.
SAFECO INSURANCE COMPANY Elizabeth A. Brown
OF AMERICA, Clerk of Supreme Court
Appellants,
VS.

HELIX ELECTRIC OF NEVADA,
LLC, ANEVADA LIMITED
LIABILITY COMPANY,

Respondent.

APPEAL

from the Eighth Judicial District Court, Clark County
The Honorable ELI1IZABETH GOFF GONZALEZ, District Judge
District Court Case No. A-16-730091-B

Joint Appendix
Volume VI

John Randall Jefferies, Esq. (SBN 3512)
Christopher H. Byrd, Esqg. (SBN 1633)
Elizabeth J. Bassett (SBN 9013)
FENNEMORE CRAIG, P.C.

300 South 4th Street, 14" Floor
Las Vegas, Nevada 89101
Telephone: (702) 692-8000

Attorneys for Appellants APCO Construction, Inc.
and Safeco Insurance Company of America
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APEN

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567
JEREMY D. HOLMES, ESQ.
Nevada Bar No. 14379

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272

- Fax: (702) 990-7273

rpeel@peelbrimley.com
cdomina@peelbrimley.com
jholmes@peelbrimley.com

Electronically Filed
3/29/2019 4:39 PM
Steven D. Grierson
CLERK OF THE COURT

Attorneys for Plaintiff Helix Electric of Nevada, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,
VS.

APCO CONSTRUCTION, a Nevada corporation;
SAFECO INSURANCE COMPANY OF
AMERICA; DOES I through X; and BOE
BONDING COMPANIES I through X,

Defendants.

/11
111
/11

Case Number: A-16-730091-B

CASE NO.: A-16-730091-C
DEPT.NO.: XI

APPENDIX TO HELIX ELECTRIC
OF NEVADA, LLC’S OPPOSITION
TO APCO CONSTRUCTION’S
AND SAFECO INSURANCE
COMPANY OF AMERICA’S
MOTION IN LIMINE NO. 3 TO
PRECLUDE THE
INTRODUCTION OF EVIDENCE
RELATED TO HELIX’S
EXTENDED GENERAL
CONDITIONS AND MOTION IN
LIMINE NO. 4 TO PRECLUDE
ANY EVIDENCE OF HELIX’S
ACCOUNTING DATA OR JOB
COST REPORTS
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APPENDIX TO HELIX ELECTRIC OF NEVADA, LL.C’S OPPOSITION TO APCO

CONSTRUCTION’S AND SAFECO INSURANCE COMPANY OF AMERICA’S

MOTION IN LIMINE NO. 3 TO PRECLUDE THE INTRODUCTION OF EVIDENCE

RELATED TO HELIX’S EXTENDED GENERAL CONDITIONS AND MOTION IN

LIMINE NO. 4 TO PRECLUDE ANY EVIDENCE OF HELIX’S ACCOUNTING DATA

OR JOB COST REPORTS
Exhibit Exhibit Description Page Number(s)
No.

1 Copy of the Subcontract between Helix HELIX Appendix Page Nos. 1 - 33
and APCO

2 Copy of Helix’s January 28, 2013 HELIX Appendix Page Nos. 34 - 35
correspondence.

3 Copy of Helix’s June 19, 2013 correspondence. HELIX Appendix Page Nos. 36 — 37

4 Copy of Helix’s Initial Invoice for the Claim HELIX Appendix Page Nos. 38 - 39

5 Copy of APCO’s Change Order Request to HELIX Appendix Page Nos. 40 - 41
CNLV.

6 Copy of CNLV’s rejection of APCO’s Change HELIX Appendix Page Nos. 42 - 43
Order Request

7 Deposition Transcript of Joemel Llamado HELIX Appendix Page Nos. 44 — 61

8 Copy of APCO’s letter to Helix requesting HELIX Appendix Page Nos. 62 — 63
additional documents for the Claim

9 Copy of Helix’s Revised Invoice for the Claim. HELIX Appendix Page Nos. 64 — 67

10 Copy of APCO’s COR 68.1 to CNLV. HELIX Appendix Page Nos. 68 — 69

11 Copy of CNLV’s rejection notice of COR 68.1 HELIX Appendix Page Nos. 70 — 71

12 Copy of Helix’s Second Revised Invoice for HELIX Appendix Page Nos. 72 - 74
the Claim.

13 Copy of APCO’s COR 93 to CNLV. HELIX Appendix Page Nos. 75 - 76

14 Copy of CNLV’s notice rejecting COR 93. HELIX Appendix Page Nos. 77 — 78

Page 2 of 4
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Exhibit Exhibit Description Page Number(s)
No.

15 Copy of certain email exchanges between Mr. HELIX Appendix Page Nos. 79 — 84
Fuchs and Mr. Pelan and a draft of the
Promissory Note.

16 Copy of APCO’s COR 39.1. HELIX Appendix Page Nos. 85 — 87

17 Copy of Change Order 50 wherein CNLV agreed HELIX Appendix Page Nos. 88 — 91
to pay APCQ its extended overhead costs.

18 Copy of Exhibit 1 to Mr. Johnson’s Deposition HELIX Appendix Page Nos. 92 — 98

19 Portion of Project Daily Sign In Log, and Helix HELIX Appendix Page Nos. 99 — 101
Daily Job Report

20 Copy of APCO’s First Request for Production HELIX Appendix Page Nos. 102 - 106
of Documents

Y
Dated this 21"_ day of March, 2019.

PEEL BRIMLEY, LLP

7/

RICH/(RD L. PEEL, ESQ.

Nevada Bar No. 4359

CARY B. DOMINA, ESQ.

Nevada Bar No. 10567

JEREMY D. HOLMES, ESQ.

Nevada Bar No. 14379 o

3333 E. Serene Avenue, Suite 200

Henderson, NV 89074-6571

Telephone: (702) 990-7272

Attorneys for Plaintiff Helix Electric of Nevada,

LLC

Page 3 of 4
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3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

LS B S

NN W

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27

CERTIFICATE OF SERVICE
Pursuant to Nev. R. Civ. P. 5(b), I certify that I am an employee of PEEL BRIMLEY

LLP and that on this ﬁ day of March, 2019, I caused the above and foregoing document
entitled APPENDIX TO HELIX ELECTRIC OF NEVADA, LLC’S OPPOSITION TO
APCO CONSTRUCTION’S AND SAFECO INSURANCE COMPANY OF AMERICA’S
MOTION IN LIMINE NO. 3 TO PRECLUDE THE INTRODUCTION OF EVIDENCE
RELATED TO HELIX’S EXTENDED GENERAL CONDITIONS AND MOTION IN
LIMINE NO. 4 TO PRECLUDE ANY EVIDENCE OF HELIX’S ACCOUNTING DATA
OR JOB COST REPORTS to be served to the party(ies) and/or attorney(s) as follows:

] by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada to the parties identified below; and/or

pursuant to NEFCR 9, upon all registered parties via the Court’s electronic
filing system;

pursuant to EDCR 7.26, to be sent via facsimile;

to be hand-delivered; and/or

0o K

other

An Employee of Peel Bri eyTg

Page 4 of 4
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SUBCONTRACT AGREEMENT

APCO CONSTRUCTION -  CONTRAGT No: 1836 Cost Codat ...  CONTRACT Awound: §2,380,085.20

PROJECT ND PWPR GL2032-2 I Fro{m:t Nu 1393 OWNER; Clty of Norfh Las Vogas

HISCRIPTION: aln Ranel Ro 1l Fa : 2250 Lus Veyas Blud, Norls
828 Wﬂsmralg Roﬂd MLV W 39032 : North Las Vegas, Novada 59830

The abova tenn 'Owner’ as referanced In 1his subconfraot agreamant dogtinant shall iedn e ahu\la entily at agant
of e OWI‘\B[B ay gulhorired I'Bpl‘ﬁﬂlil‘llhll\!&

ARCHITECT/ENGINEER:

Architect: 8H Architeaturs —~ 7573 Pesk Driva,, Ste. 260, Laa Vegas, NY 89128 {Tal) 363-

2502 (Fax) 363-6060; Moch.: MSA Englneering Consulfants - 370-&. Windmill Lano Ste.

108, lea Vagas, NV 89123 {tel) 866-1100 {Fax) 98-1133; Shuolural Englieer:

Merdashail Snith — 3571 Rad Rock Slieat, Ste, A, Lt Vegas, NV 38103, (Tel) 367-6726
* (Fox) 367-2727, Ot / Landscape?  Cardlno WRG - 10649 Jeffreys 5t Henderauﬂ. NV
(0052 {Tel) H00-0300 (Fax) 950-9305

THIS AGREEMENT Is entered Into i considetation of the commBnents made the 28th day of Qcloher, 2011,

betwaan:

GENERAL CONTRAGTOR AND SUBCONTRACTOR

APGO Constructlon Halix Eleshiz

3840 North Commerge St 2078 E. Bunsst Rd., Ste. &

Norlh Lan Vagas, NV 89032 Las Vagas, NV 53120

P - (702)734.0188 F- (T02)734-0306 : P - (702) T32-1188 E - (702) 7324386
+p . Licerma No, 0014663 Lizanse Mo, 0063540

“ Wit Unlimliad Lhdte Uisttiltad i

Conlraclor and Bubmnﬁautor agras & oflows:

1. Ganfract Documents

1.4 The Contract Documants for this Subeontract Agroement, shisl includa af! sxhiblts and alber dur:umwrls
attached herelo or made a part thereof by raference, all diawings sad spediications as desigead by
Archifoct: 8H Avchitecturs - 7373 Poalt Drive., Sto. 260, Laa Vegas, Ny 89126 {Tel) 363-2222 (Fax) 363-
G080; Mach.: W&A Enghnacring Gonaultants — 370 £, Windnlll Lana Sle. 100, Las Vages, NV 88123 (Tel)
B896-110C {Fax) 895-1133; Structurat Englneor: Mendenhall Snilth — 3571 Red Rock Sied, Sln, A, Les
Viegag, NV 80103, (ToL) 367-8726 (Fox) 367-2727; Civll / Landscapa: Cardpo WRG ~ 10848 Joffoys 5L,
Henderson, NV 88052 {Tol) $60.8300-(Fax) 8805305 as approved by Clty of North Las Vegas, 2265
Clylc Centar, North Las Vegas, NV 83030 and the Pdmary Contract between Owner and Confrector
{hereinaiter "ha Prime Contract”), fnciuding ait exhiblts, and Gther documents altached hersto or mady pat
heraof by reforence to Incdude bud not fimited to: Bld Documents, (wnors Bl instuctlons {ITB), Bid
Addenda, Consultant Reporis, Scope of Work, Schoduls of Wotk, Conlras! Goneral & Supplamental
Conditione  (he Confrect Documents and Flans & Spocilications lsled In Exhibil A" subsoquent
modifioations lssued herslp, (Al Contmet Documetits !dan!lﬂﬁi haralny shall ba hewehuoiter colluctively
referred lo a5 the "Confyact Dosuments®). . . ;

Suboontrastor '-},:QD:@ . Page 1 of 18
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1.2 The Conlract Ducumanié are avallable I Confrastor's office, Subcontrastor acknowledges that it hag

13

carefully examined and fully understands the Contract Documents and glle vandldons, Addiional eoples of
the Plans and Spacificatlons wiif be providad fo Subtonfeactor, upon request, &t Subcenlractors Cost
Subconractor shall, prior to the commencement of the Work, review and compare all of the Subcontract
Documents relafing to the performance of the Subcontrmctor snd any and all etors, amblguilles and
inconsislencles shall immediately ba reporied to the Contiactor in witing and resolvad to Subconlracior's

sallsfaction.

Subesttractor 5 bound to the Contrastor In the same sxfont and duralion thet Confractor &5 bound to
Oumer, Subconlractor assumes loward Confraclor 2l obllgalions, lisbillies and responsibilites thal
Contraclor, by {he Confract Documents, has assumed loward APCO and Owner I fhe Prime Oonfract,
Gonfeagtor sl further have the beneft of all rights, remedies, redress and limitations In respect to
Subconlractor and all things done and used by Subconbraclor in perfoymarice of Hs Work, which the
APCO/Ownar and its agents have against Coniractor Tn the Conlract Documents or by (aw, Any and all

dacisions by the APCO/Owner o it agents relafive to Interpratation of the Conlract Bocuments or any

armblguity or discrepancy theteln shall be binding an the Subeoniractor fo the same extent such are binding
an Confractor, Subsoniracior shafl bind lowsr fler subcontractors and suppliers fo full compliance with al
Conlract. Documents, Including sl pedormence obllgafions and weponsbiffies witch subsonltactor

ansumag owsrd Conlisctor,

2. Boone of Work

a1

22

p ]

31

Subconfractor agress in furnish-all supervision snd labor, furnish and Inatali all matarials, equipment and
supplles requirsd, and da ali things necessary to fully complete ell s seope of work {the Subconlract
Work'), referved to in Exhlbit A Suboontractor Svope of Work,

_ Subcontyaotor warsants fo Confrastor and Owner fhat sll Work shell be performed in a noal, akiifu,

gl workmanlike monner and Wil bo §t for 8 intandad usa bofh as to workmanshlp and materals.
Subeonlactor anree that ail materals and euquipment fumlshed by Sebeantrastor shali be new and of the
bast dascription and quality of thalr respectiva Knds, imiess olherwize apectied and ondered by Condrastor
it wilting. Subcontractar warrants that the materdsls and equipment fumishad and the Work parformed wil
slriclly comply will the Corifract Documants and this Subconfract, and shatt be salisfactory lo Owner and
Contractor, IF the work or malerial Is fourdd lo be noncompliant and deamad unaccaptable by the BIA,
@onatal Coniractor or the Cwnar, the tolal cost of remedial repalr, Inclusive of lesing, inapections and any
addilonal, lsbor eost sssocited with romedial work by athers, wil be the sole responsiblily of the

subeontraclor,

Subcontractor widarstands and agrees (o the Scope of Work included i the Plans snd Speciicaiions
regtiramente as § porains to the Subcantruetors work.  Subcontractor will cooperala and particlpate in
Parinoting Meelings Sponsored by Owner.

Equal Onporienlfy Clause
Durlng the performance of any contragt, Subsontractor, undess exermpt, agrees to comply wilh Fxecuiive

Crdot 11246 (Fusl Opporfonlly Clausa); Exeoutive Ordar 14701 {dob Openings for Veterans); 41 GFR 60-
741 st, Soq., 41 CFR 60-250 () and 41 CFR 80-r41.5 (Employment for Handiespped) as follows:

Stibeontractor will not dactkninate against any employas or appiieant for employment bacause of race,
tolar, religion, sex ot national erigin, Suhconfractor will take afftmative action o ensure hat color, refiglon,
sex or natlonal origl. Such acllon shall include, but not Imited to the following; employment, upgrading,
demotion or ransfer, recrulhmant of tecritment adverliatng, iayoff or tenninatlon, rates of pay or ather fovms
of compensallon, and selecion for {raining, heluding apprenticeshlp.  Subcontractor egress o post in
conaplonous places, available o employea and applicents for employmend, rnotices to bo provided by the
gavernment confracting ofifcer setling forth the provisions of this nondiscrimination clause.

Page 2 of 18
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3.3

3.4

4.1

4.2

4.3

44

- (

Subcondractor will, In all solicilalions or adverlisemanls for smployees placed by or on behalf of

Bubcantraclar, state that afl qualified applicants wilt recolve congideralion for smployment without regard fo

raca, color, Teligion, sex or national aifgh.

IF plekefing arises &l the jobsite and Gontractor establishes a reserved gate for Subcontrector’s use and
access, it shall be the obilgation of Subsontraclor b confinug the propar poricrmance of Its Work wilhiout
intaruption or delay. Subeoniractor shall notify in wilting and asslgn s employees, [abors, subconlraclors
and suppliers to sueh gales or enlrances as may be establlshed for ils wse by the contrackr and I
accoidance with such conditions and at such timea aa may be Imposed by Confractor, Strct compliance
with Conlracior's gele usage progodures shall be required by Subcontrctor, who shall be responsible for
such gafe vsage by its employaes, ishors, subcontractors and suppliers, and their respactive smployses,
labors, subcontractors and suppliers.

it s e Subconbactor's respongibility fo maldaln an sdequate work force to complete fho prolect on
sohedule. if the Subcontractor or hls employses sra the reason for work stoppags, the subcontractor will be
raspiongible for any delay te the consivetion scheduly and held fable for scheduls coracton, Inclusive of
overllme and monetary clafms by ofher Subcontractors,

Confract Frice and Payments

In consideration of fhe slviot and complete and tmaly parfwmanda of all Subeontract Work, Contractor
agrees to pay Subeontractor in the paymant quantitiea and schedules as Js more fdly desodbed In Exhiblt
A" Subcontracior's Scope of Wark.

in Conslderalion of the pmmises, covenanls and agreemenis of Suhcondracter heraln conlained, and the

" full, falthtul and prompt performanca of the Werk in accordance with the Conlrast Documants, Conlractor

agieos to pay, wid Subsonlrastor agreas fo recelve and accept aa full compensation for doing all Work and
furnlshing all materlals and equiprent contemplaied and embraced In this Subconttart, and for all loss or
damage arslng out of the natisre of sald Waork, or fom alf acllons of the elemenis or from any unforsgeen
difficullios or obstacios which may adse or be encountsred (n the performence of the Work, and for o deks
of every dasciiplion conngcted with the Work, and for all expense incuriad by or In sonsequenss of the
suspension, intermuption oF discontintance of the Wark, and for well and falthfully completing the Work and
Ihe whole thareot in the marner and according to the requirements and instuctions of Conbracior and
Owner or Owner's agents In charge of e Work, If eny, payment in the emountofthe Subsontact Prce,

Subconteactor, upan request of Gontractor, and on stch daets a3 Contractor shall designafe, shall subinit fo
Conlractor, In form and content acoaptable to Confractor, & monthly biling, (1) originels, showing quanifties
of Bubcaniract work st has been sallafactory completed in the preceding mondh, as well as backup
matetiel, by Schedule of Yalves, for same for submiltal o the Owner. Subconlractor shall alse sebmit an
original exeouted Gondilonal Release, In (he form requirad by Contractor, veriflng payrent of all faborers,
subcontractors, oquipment and materal suppllers, Sihcontractor shall alse furnish required releases fom
any sub-subcontractors andfor materlals suppliers that hava nofifted Contractor of thelr presence on the
Profect. Subconiractor furlher agraes (o provide all requiied employmant seewity departinent, Tings haneft
{rust funds, cotlifled payroll, andfor other reporls os may he required by the Confractor or the Contract
Doouments, Subcontractor will provide tUnconditional Lien Releases upon meslpt of paymant of oy
tonles provided the subconiractor, inclusive of deposils, fees or prior months biling. No cheelm wil ba
issued or printed subject to delays in recelpt of uncandiflonal lien rleases, At Uncondillenal Lien Relaasns
shvall ba inclusive of sub-lerconfraciors and suppliers, ,

' Progtess payments wil be made by Conlraotor & Subtontracier wiftdn 15 days after Confractor aufually

ragaives payment (of Subsoniractor's work from Ownar. The progess paymant o Subconiractor shall be
one huridred parcent {10095} of the value of Subooniract work complated (less 10% refention} dudng the
preceding month as defermined hy the Owner, less such other amounts as Confractor shall deferming so

" Subcontractors® s Page 3 of 18

JAZ10



445

48

47

48

[, . (m
balng properly withheld as allowsd under s Aiticle or as provided efsewhere In this Subcentract, The

astimates of Ownar as to the amount of Work completed by Subcontractor ahall be bipding upon Confracler
and Subcontracter end shall conclusively establish the amount of Work performad by Subsonfractor, As a

condition pracedant to recalving partial payments from Contraglor for Work performed, Subcontmctor shall

execule and deliver {o Conttaclor, wih iis application for paymend, & full and complale releass {Fotins
attached) of all clalms and causes of aclion Subcontractor nay have agalnat Contractor and Cwner fhough

* tha dats of the execution of said release, save and except those claims specilically isted oi gaid raléase

and desciibad i & mamner sufficlent far Contractor fo ldentiy such clatm or claims with cetlainty. tpon the
requast of Confractor, Subconttactor efiall provide an Uncondiional Walver of Relanse i formy required by
Gontizctor for any previous paymant made fo Subcontraclor. Any payments fo Subconfractor shall be
condifoned upen recelpt of the adiual payments by Contractor from Owner. Subcontractor hereln agress o
assime the same rsk that the Ownor may become insolvent that Contraclor has assumad by entering Into
the Prlma Contract wih the Quner, ‘

Gontesictor shall hava the right at alf fmes to contact lower ier subcontraciors and suppliers i verify that
they ate balng rald by Bubcontrastor for labor ar materals furnishod for use In the Subcontract Wark, I7 (t
appears thet labor, matesial or other costs incurred Ih the performance of the Subcontract Work are net
helng pald when dus, Conlractor may teke whatever steps It deams neceseary to lnsure that the progress
paymants will be uiizac to pay such costs, Inchding, but not Himited to, the issuance of jolnd cheeks payable
{a the clalmant aftor wsittert notlce fo Subcontiactor, or additionslly, making payment direstly fo claimant
aller writtan nofios o Subconlracter, IFsuch payiment by Contiaclor axceeds the halanea of payments dus
ot fo hecoma due to Subconfrasior frem Conteactor, then Subcontractor shell be lable to Cantractor for tha
difference, 1f the Owner requasts proof of payment to a Sub-fler-contractor or supplier, the subcontactor
ohligated o provide same In a fimely mannar, ’ .

Gontraclor Is hereby expressly granted the right lo offsel sny sums due (he Subconbactor under the
provisions of thls Subcontract agalnst any obligation that may bo due fram Subsoniracler Io Gonlastor
fegardioss of the source of sald obilgation, When requested by Confraclor, Subcantractor shafl fumish to
Contraclor & veriffed and Ilamized staterent showing tha names and addresses of elt enlffles wha have
furnished or may fumish isbor, materials, and/or eguipment for the Subcontract Work together with the
amount due ar to becoma due for such work,

' The 10 percent withheld relention shall be paysbla fo Subsontracor upen, and only upan the occurrenca of

af the following events, eash of which s a condlfion precedent to Subsoptracor’s Mght to recalva final
poyment heraundar and payment of such retention: (8) Complelfon of the entins profoot describod in the
Confraot Documents; (h) The approval and final accaptance of the projeol Work by Owner; (¢) Recelptof
finaf paymert by Conlractor frum Qwner; (d) Delivery to Contractor from Subcontractor afl as-butlt drawings
for s scope of work and ather close out documanls; () Delivary to Condraclor from Subconlielor a
Rofease and Walver of Claims fom aff of Subconiracior’s lsborars, materlel and equipment suppliars, and
subcontraotors providing labor, materlals or servicen fo lhe Project, (Forms altashed), If any sub-
subcontractor, -suppller or other person refuses lo fumish b release or waiver required by the Onmar or
Contraoter, e Subcontractor shall, tpon the raquest of Contractor, fumish » bond salsfactory to tha owner
and Contractor to indemnlly them against any such clafm or fen. Shauld the exisfence of any unsalisfied or
un-dischargad clalm, obligation or llan aristeg b sonjunction with Subsantractor's Work bacome known afler
final payrent Is recetvad from Gonfractar, Subicontractor shall promptly pay on demard il actual smounts
Confractor sid/or Owaer pay In bondlag arcund, sulisfying, discharging or defending any such clalm,
oligation or llen, Including aff costs and attomey's faas Incurred in connestion tharewith; Final payment
shail not reliave Subcaniractor from llablily, or for wamanty or guaranly, ar for indemndly obligations for
faulty or defective Work,

Subcontrastor agrees that Contrastor shall hava 1o obligation lo pay Sibconlractor for any changed or extra
work performed by Subcoatracter untd or unless Gonlractor hess aotually been pald for such work by the

Quner,
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6.1

4.2

63

6.4

{ {
Progress payments and Final Payment shall not be considared o conslrued as evfdence of acceplance of
any partof Subcontractor's werk untl fivd accuplanca of the Profect by Owner,

wl,lguldatég]‘ Damanes

Subconttactor acknowleciges that liquidatad damages are identifiod in the. prime contract hetweer: the owner
and ontractor, I the owner exercieas Liquidsted Damages against contractor due fo causes by the
sitheontmetor, ten contractor shall have recourse to collaot those Tunds from eny unpald balances due
subcontractor, 16 subcontrastors unpald balance casmot satlsly the tofal amount of dameges due, lhen
Subcentractor agrees 1o interest of 1.8 % par monfh of the unpaid batance undl pald in full,

Prossoullon of Work
TIRE 1S OF THE ESSENCE OF THIS SUBCONTRACT.

811 . Eight (B) coples of all Subconiractor submiisly shell be receiveli by Confrastor lo sull the
requirementa of the approved: CPM target scheduls urlass olherwlse agreed to In writing by
Contractor. Subrconlractor agrees to provide plsn-sizad sheefs for all submillals of roquired size
2438 Inchuding one {1) sopia & seven (7) blue fine prints. Product specilicalions shalt be
piaviied In standard 842" by 19 papar, thres hole punched 2nd nsered into three ring binders.
Any requived re-submitials shalt e subriitied 22 required by coniract documanty from the Owner,

6.1.2  Final acoaplance and approval of this Subsontract Agreerment s tontingent upon approval of
Subcontaciors Submiitals by the Ouner/ArchitechiEnginaer.

6.1.3  Any delaysin the submiltal procoss caused In whole or part by Subcontrattor tay ba grounds for
iminadiate ferminstion of this Subsonfract Agreerment and subjeot Subcontracloria damages as
provider i Sections 8 and D below.

Subcontraclor agreas 1o commence fhe Subconkmot Work within fva {5) calandar days afler racehing
rofification from Conlractor to provead, of within such othar ¥me &s may be speclied by Contragtor, and to
procaed at sugh pointe as Conbactor may designate, and to continue dligently in s performande In

accordance with the projact schadule and of a pace that wil cause no delay by the progress of the

Cotitractor's or other subsontractor's work,

Upon request, Subeontrasior shell promplly provide Gontractor with schaeduling information, In the format
required In the Contract Documents, ar any offwr Information relating fo the onder or nalure of the
Subconiract Work. Subconiractor agrees that flie preject schadute may be revsed by Gontractor as work
progresses. Contractor may vequize Subconirastor o prosecule segmenty of the Bubconiract Warl in
phases s Contractor may speclly, Subcontractor shall comply with instrictions given by Conlraclor,
Ineluding any instructions to sspend, delay or'accelorate the Subcantraot Work. Subconlractor shall not bo
antitiad tb any axira compersation from Cantractor for any such suspension, deley or acceleration unlass
specifically sgreed 1o in wilfing by the Confractor and Owner and paid for by Owner. The Owner's paymant
o Contractr of extra campensation for any such suspension, delay, or acceteration sfall be 2 condition
pracedant io Subcontoactol’s dght, I any, lo receive such exlia compensation from Confractor,

Subicontractor shall kaep the work area raasonably clean of debils, dally, resuling from e porfomance of
113 work and shali remove from the work area sff dabris genetated by the exacution of the Suboonfract wozk.
Non-complissoe with verbal direollon frum Prlime Confractor’s Project Supariniandent for cleanup shell
restit in one {1) wiitten notice for clean-up. Wpon fallure to properly polios the dabris from thelr cwn activily,
4 Yiours afler wriktén notificalion this subeotiractor will be inad $600.00 plus Bie cost for clean-up deducted

from your next pay appication.

" Subcontractor/’: y p) . Page 5 of 18
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6.7

6.8

7.2

. J" ' ) 1

Subeonbactor, it underaking i complate the Subcontrct Wark within the ¥me spacified, avows that i has |

considared ordinary delays Incldent o sich woek: Inehufing, but not Iimied to dalays b securing matedals,
equipmant or watkiman, and minor changes, omissions or additons, unavoldabls casuaifies, normal weather
canditions, sfikes or lockouts, If Subcontractor shall be detayed In the parformance of the Work by any act
of hirglact of he Qwnar or Arhitect, or by-agerds or representatives of elther, or by shangas orderad it fe
Wark, of by fire, tnaveldably casualfias, nallonal emergency, o by any cauge other that the intenfioral
tnterfarence of Conlractor, Subcontraclor shafl be entifed, as Subeontracter's exclusive remedy, to an
extansion of fme reasonably necessary to compansate for the mo lost dua (o the defay, 4 only I
Suhcontractor shall nolfy Contractar in wiiling within twenty four (24} hours after such oceuntence, end only

If Contractar shak ba granted such fime exlenston by Owner. No lme extension will be allowed for delays or -

suspenslons of work caused o contribuled to by Subcontractor, and no Hine extension wilt be granted
Siboontraclor tiat wili render Conlractor Takla for lquidated damages or ofher loss under the Confract
Documents. The Subconfracior understands that His o an aggressive schedule and thet should the
Subconiraetor f2l] to staff the Project with the proper workfores, o stay on schadite, then It s undersiood
that the Subcontracior will have it's wotidorse work ovartima andfor waekands to mainiain the pace of the

sehodule sotely at the subsoniraciors axpense,

Iy actdition fo other damages and remedies provided In this Subconlact, Subcontraclor agrees to pay any
luldated damages that may be asseased against the Confraclar by the Owner, as provided in the Conltract
Diocuments, for any project defays catsed by Subcentractor, Such demages shall be peld for each worling

day fhe Subcontreot Work remalns incomplete beyond the ime speciflad for subsontract complstion plus -

any extenston lharaaf agraad (o In wiliag by the Contraelor, und granied by Owner,

Contracter shall not he lable to Subeoniraclor for delaya cateed by reason of fiie of olher casusity, of on
account of dlots, virikes, labor ouble, terarsm, acte of God, cataclysmic event, or by ruason of any other
avent or gatse bevond Conlmetor's eoptrdl, or contributed to by Subcontractor.

All Subcontact work dona snd sl Subcontract materidls defiversd to fhe project aite shall hacome - .

Conlraclor's propoiy, and said materdal shal not be removed by Subzoniractor or any other pary from the
projast site without Contrastors wiillen consent. After completion and final accepience of the Subconfract
work and final payment, Sebcontractor shall promptly remove el remalning materlal, aquipment and debiis
of Subcontracior,

Lhanyges at]g' Q],g{m

Gantraclor may order or direct changes, additons, delefons or ofher revisions in the Subcontrect work”

witout Invalidating the Subcontrest, No changes, eddiffons, deletlens, or oter revisions to the Subcontract
shall be wvalld unteas made s witing, Subsontractor matk up shall ba frvifed lo that slated in the contract
doctments in zddifion to the ditectiaotial oh-slte cost of the work, howsver, no proflt and overhsad markup
on overime shall be afiowad, . ‘

Subcontractor, prior o the commencarment of such changed of revised work, shall subiit, (within 24 hows
of request) Lo Contractor, wilten coples of e breakdown of cost or credit proposss, inchuding work schedule
revigions, for changes, addifions, deletions of other revisions In 2 manner conlstant with the Conlract
Poeuients, Contractor shalt nol be liabls to Suboontrastor for a greater sum, or additional ime extensiens,
than Contracior obtaing from Cwner for such add/fonal work, less reasonable overhead and profil due fo
Conlractor, and also less professlonal and sformey's faes, costs, and olfer expenses Incurred by Conlractor
in the callection of any such surm of tme extenslon, Paymant to Subtonfrctor for such work shall be
oondiioned wpoh Contrastors actual recelpt of paynment from the Owner and such payment by Gwner to
Gontractor with whatever documentation or supporf, as Contraetor may deam necessary to nagotiate with

Qunar. .
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8.2

10,
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in any dispute between Contractor and Owner as to amount, classificaion, prics, time or value of
Subeondract Work, or any Subcontract matedal or supplies, or any delay In the prosecution of the
Subconlract work caused by Owner, or any ollier matter whafsoever pertainlng lo the Subconlmet work,
Subcontraclor agroes o promplly and adequately provide Contractor with whatever documentation or
support as Contractor may deam necessary (o negoliate with Cwner, )

Comtracior may disputa, appeal raslst, illgate or arbiteate any decisinn of Owner, without baing deemed o
have atmited any cbiipation or Yabiilly t Subcontractor, and IF {fw declsion-shal-ke-against-Sontractor,
then Subconlvaclgr shall be bound {heshy. Sl’%bﬂmmlﬂrﬁay. at s own expense, pariciate with
Contrator n arbilva ua%n;:a&lmsw.—& intraclor shall bear part or si costs, ncluding attomays'
foes and logal nxpﬂe_nlnysg's_:‘mwm niyaclor In any such proceedng invelving a clalim, which, If slfowsd,
would restiltin-ene i mere payments fo Subaonitraston-Sitheantractors coats shall hoar o the folal amount
sought In the procaeding, Prosecufion of eny sich olgim or peoceeding FaElto-ai-he sole rsk of
Subeonlractor, and Conlractor shall have no liabliily for of In velatfun lo the outcoms.

_ Asstaninents

Subcontractor shall not ssslyn or sublet the Subcondract or any part of the Subconfrast Work or any
paymania dus hereunder, wilhout pror willlen consent of Contraclor.  Any such esslgnment made by

Subconractor without Confractor's prior wrltlon cowsent 18 vold, and shall bo gictnds for farminafion of this - '

Subgonirect by Confractor, terminates the Subsonlractor's dght to any furher payment and authorizes
Contractor to withhold all mondss due or to becoma due lo Suboanlrastor, ]

Taxea

Al zppllcable taxess, sontibutions, Ilevest endior penaliles dus vnder any federal, siate, counly or
munkipal statute or regulation arlsing from Subeontmotors Work are Included [ the prics {o be pald ko
Subeontractor under the Subcon{ract, Subcontestor shell indermilly, defend, and save Contractor and
COwnot harmiess from ol Tabllity, foss, and expansa resuiling from Subcontmetor's fafture fo satiafy such
chilgations. Subconirastor shall, on domand, provids proof thet eff texes and biher cherges have baen, and

are belng properly paid.

It Contrustor |5 asvessed or charged for any Stuhtonlraclor taxes, contributions, interest or penalties,
Confractor shall have the right fo wilhhold such amount fom funds due or to bacoma dua under he
Subocondrach, and to pay directly % laxing authorfes any sume ofherwisa due Subconieactor, but not
otharwlae subjact ta offeet In accordatice wiih Section 3 above, upon recalpt of & tax levy from suich texing

authorty, :
Default and Yermlnation

&, in-the opinlon of Contractor or Owner, Suboontrector falle, ot any e, fo supply & sufficlent number of
propuity skifled workmon or sufficlant materisls and equipment of the proper quallly; or falls to adequately or
limely peromn the Subconiract work 1o te sallsfacion of Cankactor or Qwaar; or becomes nsolvent or
makes any fiing under the Acts of Congress refeling the bantvuploy; or &alls, neglacs andlor refuses fo
comply with the project plans and specilcation; of falls to petform the Subsostract work In a good and
workmaniike mannar: oF causes any stoppage of the work of the other fradies upon the project; of falls to
comect defgelive work; or falls fo comply In any other respest with the terms and condllions of this
Subeonteact, Gontraclor may declare & delault by Subcontracior as haraln provided,

Contragtor shall provide prompt wrilten nolice of dofawlt lo Subcenbractor, by reguls mall or as may
otherwlse be considarad to reasonably provide nolies fo Subcontractor #f Subcontractor's place of busliess
dascribed shove, Such notice shall De cotplate upon depasit &t & regilar receplacts of the U3, mali, Fax
Transmission or upon actusl hand delivery as provided heteln.

' a‘ '
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I the avenl of default by Subconlracfor as provided above, Confractor may, ot his oplion, demand
Subeenlrastor o cure srotherwise sotrect the default and breach wilhin three calendar days afler wrltlen
notice by Conlractor. ¥, afer lhree days, Subcontraclor has fafled fo cure and coweck (he default,
Confractor may, at his sole aption, pravide any such Iabar, materals or equipmant as rmay be necessary fo
complele (he Work covared by this Subcontract Agreoment and thereafier deduct the cost Uereof  from any
monay then dug-or theresfler to hecome due fo Subcontractor under this Agreement. Alterpatively,
Contraclor may wrminate Subcontraclor's right & proceed with the Work and (hereafer anter upon fhe
preenises and fake conbral of all materals, lools, equipment, andfor appliances of Subsontiactor, and may
employ any offier person, persons, or organizallons to finfsh  {he Work and provide the labor, materiafs
and equipment Lo accompllsh that purpose. Following completion of the Work by the Confractor or ofher
porsons of onganizalions, all wirsed \naleraly, tools, aquipment arx/ or appllanices shall he relumed to
Bubcontactor.  Subconfractor shall not e enliled fo rent or payment of any kind for the uge of
Suhcontrastor owned equipment or malerlals, nor shall Confracter be fishle for any damages arslng from
aald use unlgss resulling fram grosa nagligence, or wiltiu! destruation hy Conlractor.,

In the evant Subsentrachr has provided a payment or performance bond o Contragter, In aosordarica with
Bection 10 of this Agreament, and following expiralion of fhe three days sure porled, Contractor wiil meke
nofice-and demand by registerad mall upon Subsontractor's swely to complate $ie Work covared by Uds
Subeoniract Agresment. bt the evant Subsontactors sty fails to nollfy Contractor wilkdn {10) daye sfier
racaipt. of notite and demand by Contraclor of surety's election o complets the work on behalf of
Subcontractor, such {aliera shall ba deomed a walvar by surety to exerclse ils fghts to complete the Work.
Thareafter, Contractor may at his solo option, complele the Work as otharwlse provided by this Secflon.

in case of any such termination of Bubcontrctors fight (o proceed with the Wk, Subconkastor shall net
bo entitied to racaive any farker paymant under thiz Subcontract Agreement unidl the Work undortaken by
Contraclor in e prime contract is complately finished. At that time, ¥ the unpaid balance of the amotit o
be pald ander this Agreement ekcaeds The exgponses incimd by Contractor v finlshing Stbcontractors
Work, stch excess shell be pald by Confractor to Subrcortracton but, If such expanse shall exesed e
unpald halsnce, fen Subsontractor shall promplly pay te Contractor he amount by which such expanae
wxceeds the unpald batance. - )

*Ewpensa” as referred to in this Saction shalt elsde all dimet and indirect costs Incunad by Contractor for
furnlshing labor, materals, and equlpraent: to complate e Wolk covered by this Subsontract Agraersent,
*Expange” shall firthar include, but shall not bo lmited o, teplacerment of Subsontractor costs, Inuideted
damages Invurred by Contractor, extended field offlee ovorfead, and home offive ovethead, Conlractor's
atlorneys feas and costs, and any and all othor dameges sustained by Contraclor by reason of

Subsontractor’s defaull.

In the svent Contnetor eleels fo usa ils own kbor forces o somplole Subcontraclor's Work, Subcontractor
and Subcontractor's swrely agree to pay Contractor for such Wotk at the followire rafes: () Lebor — At
Contractor's then provalling labor ratas, plus tabor burden, Including, but not fimfted o, employment taxaes,
llabllity Insurance, workmen campensalln Insurance, snd el other baneftls; {(b) Confraclor Gwnad
Bquipment-At the then pravailing Equipmont Renfal Rates as estabiishied by the Blug Book for Contraclion
Ecquipment a3 pabfisiied by Data Quest; al rental costs shall be datsrmined by dividing the mandhly rertal
rato by lwanty-wo days per manih lo deleimine a dalty rental rale. Houry mntal rales shall be dotermined
by dividing the dally rate by elght; {c} Malerials, Rental Equipment-Direct {nvole Cosls, lnchuding
tramsportation, i any; (d) Replacement SubconliactonDirect Involoe Gosts pald Replacement Subsoniractor;
{s) Floid and home offfce avarhead; () Ten parcant profit en all expensee Indloated i a-e above,

In ligu of comping overhead, as provided for above, Contrastor may, at his sola option, elect to assass &
charge, on flems &, b, and ¢ above, of 16% for General Ovarhead expanses. (n addhion, Conlractor may
agsess A charge on llems a, b, and o above 10% for Profit.  Contractor shell be entitted {o an addltional

miarity on any ated all of auch expenses. Contractar shell alsa be entlifed 1o 24 additional markup of 6% for -

Genoral Cversad and 10% for Profit on all expenses and cost Incurved pursuant to lam d ard @ above,

Subsontractofe il ) Page 8 of 18
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If the cost to complole the Subcoslract wotk i wore than tha unpald balanee of the Subsontract, then
Subeobtravtor shall be lable to Contractor for the deficlency,. and Genlraclor may hold, sell or otharwize
reallza ugon any Subconiracler meterials or equipment, or fake cther sleps fo calfest tha daficincy,
Inchuding making a clatm against Subcontractor's surety.

Wielher Conlractor exerclses one of mote of the shove optiona er rghls, nothing contalned haneln shal
release Subcohiractor within the speciiad me. Subcontractor agrees in lhe event of defauit that i wil
Iminadiately assign and m over to Contactor alt atib-gontracts, ralerial contrasts, or ordats, Dils of fading
for malerdal en routs, and any other necessary dat& or ffarmation {het would mlnlmrxe the cost of
compiation of fhe Suhcnnimet work,

M. mmmmmmmm_

111

1.2

1.3

Reight 1o Terminate for Convenlence. The Conltactor shell hiave the right to teminate for convenlancs, at

any fima, ard with or without cause, Subsoniraclors performance of al' or part of the Subcontract or -
Subcontract Work, as defined i paragraph 2.1,

Notlce to Subcantractor. The Contracter shall provide Subeontractor with wiiten notlce of the terminatlon
{wo calondar days i sdvance of the effective date of the tenmination. The two-day peried shall begin b run
upon recalpt of tha fermination for convenlence notica by lhe Subcontrastor,

Subeontractors Obligations. Uon recelpt of e wiilter notlse of tanminalios, the Subconiractor shalk

A, Stop all work or ifg performance of all the Subcontizcior or Subsonkrast Worl that has been
forminated, or stap work on tho part of the Suboonfrast Work that hag bean terminaled if s
perfrmance of enly part of the Subconiract Work has been terminated.

B. Enter Into na fusher sub-suboonfracts or place any arders forsupplias, matarials, of facilies,
gxcept a3 nocessary fo oompTele any porion of the Subsontract Work not iermlnated fm'

conventanos.

C Tmrrn‘:inatm alt sub-subsoniraste or arders o the axlent relaled lo (e kminaled Subcontract
Work. ’

D, Ae diracted by the Canlrsctor, transfor fille and delver to the Contraclor any fabricaled or
unfsbrioated pacts, work in progres, completed work, suppies, and ofher maledals produced
or asquired for the Subcohiracior or Subconiract Work Yrminated and the completed or
partislly completed plans, drawlngs, Information, and othar propady thal, If the Subcontract
had bean complatad, the Stubuontraslor would be retuired 1o furnish to ba Conlraclor,

E. Complate non-eminated poifions of (e Subcontractor Work IF the Subconfrastor's
performama of oniy o pait uf the Subgoniract Work has been lerminated,

F. lsets best offoris to sell, a5 diracied by the Gontractor, any materials of the lypes refered to
it paragraph (D) above; providad, howavey, hat the Subsonfractor (s ot required to extand
credit to any purchaser of this materds) and may acgtilte the meterial under the condiions
prescribed by, and at pricas approved by, the Contractor. The proceeds frarm (e Sale of such
talterial shaft bo epplied to reduce any payment due fom the Cowtrastor under this
Subcontraot, and credited fo the price or cost of the Subcentract Work, or pald in any ather
manner directed by the Conlractor,

G. Subirit wilh 80 days of the effective dete of temination, to the Contrastor, & wiiften (ermingtion
‘olafm, along with all documentallon raquired fo support the clalin.

Subconiractag‘,l").’.’h‘ B Page 9 of 18
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1.8

.7

118

11.8

12

1214

13

H. Taks any othar aetion foward termination ag dimcted by the Ganeral Conlractor.

Effactof Ownar's Tenminallon of Contractor: [fhere has besn & termination of the Contractor’s  confmet
with the Cwner, the Subcordrctor shall be pald the ainount due from the Ownertothe  Contractor for the

Subuontractor's corpleled wark, as providsd It the Condract Docaments, affer  payment by the Gwner fo -

{hm Conbractor,

Compensation: I the Confraclors contract has ot besn denninated, the Comtraclor shall pay lhe
Subcontractor ag foflows: )

A, Tha diract cost of the wark performed by Subeontractor prior (o Wermibaiion,

B, Ovethead, generd, #ad adminisfralve expenses (inchrding those for any sub-subcontracs) in
an amount aqual o 5% persent of diract costs,

C. 5% porcent profit of the total of the amounts allowed In paragraphs (A) and {B) abave, i,
howaver, It oppears thet the Subcanbracler woeuld have suslalied & loss on the onlive
Subconirast had it been completed, o proflt stall be compensated by the Contractor, and the
amounts pald for the farmination Shall not be compansaatad for.

tems Not Conpensated: Tha Subcontractor shall not be compensaied for,

A. Any accounting, legal, clatical, or ofiier expensea incutrad by the Subsontraclor In fe
preparation of the Subcontrector's termination clalm,

B. Unabzorhed overiend and awticipated fost profils,

Parmittsd Deductians: The Contractor shall be enfiled e deduet from any payment due the Subgontractor
{A) any advance payment It has meds to e Subcontractor for work not yet perforned under (e ferima of
{he Subcontract and (B) the amourdt of any clalm that tha Contractor has agalnst he Subconkractor.

Consldaration: ¥ ng work hes been performed by the Subconlreslor at the tme of lermination,

Subeontractor shall ba pakd the surm of $100.00 for ks underiaking an obligation b perfoim.

Sottlament and Release 6f Any and All Clalme; The settfament of tennination costa pursusnt te Parsgraph
0.5 of this Clauss shall constilute a salfiement and release of any and all glaims, knowh and unknown by the
Subconlranior, afsig prior fo termination.

Bangls

Shotld e Copfractor or projset specifications require I, the Subcontractor shall exscule a Labor and
Metorlal Bond and Falthiul Parformance Bond and Guaranfy Bend In an amount equal fo 100% of the
Subgontract Price in Section 3. Sald bonds shall be exceuted by & corporale surely asceplable o and
onliliss to the same axtent as may he requited of Contraclor pursurant to the Prime Contract. The cast of tha
bonds shalt be ncluded In o Subsontract amount. The terms of (s Subcontract Agreerert are
Incorporaled by refetuice into the bands reguired by {bls seclion, and the letms, conditlons, and remodies
of Contracior, shali prevell over any shlfar terms cottalned In sald, bond, By lesulng & bond fo
Subeontractor pursuant to this Agreament, the Subconkecler's susely specllically agrees to be bound t
Corilractor to the same extentand in the same ameunt as Subcortrastor,

In urance
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134 INSURANCE REQUIREMENTS — Uniess the Conirast Docaments raqulre olheiwise, Subcontractor agreas
. loproswe and maintaln, at iy vole cost and expense, the fullowing insuranss coverage,

1 Warker's Compensatlon; Coverage A, Stalalory polley form; Coverage B, Employer's labifly;
Bodily injury by aceldent - $1,000,000 each accident; Bodlly Injiry by diseags- $1,000,000 aach
employas. Coverage shail be nisintained In accordance with NRS 616 and 617,

2 Commescial Auto Goverage: Aufo Hablllly lmits of not fess than $1,000,000 aach aceldant,
Aggregate Limif ~ $2,000,000, combingd bodiy injury and property damage labiity Insurance
Including, but not fimited to, owned autos, hired or non-owised aules.

3 Comprehensive Goneral Liability or Genimerclal Genoral Linbillty, “Ooeurrenice Form™ only.
“Clalme Mada" Is not accaptable. The Amils of fiabilty shall nol be fess then:

a) Comprahansive General Liablfity: $1,000,006 combined stngte Amit bodlly!pmpeny
damage per occurence or,

i) Commarcial Gobaral Llahlﬂly The fimits of iablily shall not be less than; Eanh
Occutrance fmit ~ $1,000,000, Aggregate Limit - $2,000.000; Persanal Injury lmi -

$1,000,000; Products Comipletod Oparations Aggregate Linit ~ $5,000,000; Goneral

Aggregate Limit {other than products-completed oparations).

4. Excess Liablily: Umbrella Form or Follow Forn Excess whete naceseary to meel vequlred
minimum 2mounds of sovarage.

5. Any deductible or seffinsured retention muzt-be dectared on the Cenificats and is subjact lo prior
approval.

Linbifity Polloy forms must Include: a) Framises and oparation with no X, © or U exchuslans; b)
Proctucts and completad operafions coverage (Subsenirastor agrees t malntal (his covarage for
aminjmum of { year foflowlig completion of his wark); o) Full blanket contractugl covarage; d)
Broad form poperdy domage inchiding completed operations or ils equivalent; o) An endorssment
fiatning AFCO Gonstrzetion (is officers, enpioyees and ageits) and any other  required ntarest
a6 gdditional Instredis); 1) An shdorement stallng: “Such coverage as is afforded by this polley for
the banefit of the addillonal insured(s) sha be nonconiuting wiit the coverage providod usder

{his policy.”

6. Other Requiroments: () Al policies st contsin an endorsement affording an unqualified thitly
(30) days natee of cancetiation to the addlfonal Instred(s) in the event of cancellalion or yedustion
in coveraie; (b) Al policles must be witten Ay Insuranco coinpenes whase rating In the most
tacant Best's raling gulde, ls not loss than AV Raing mus! ba shows o Corlifisals under
“Companios Afferding Coverago”; {c) Cerliffcates of Insumance with the required onderssment
evidencing the coverage must be deliversd to APCO Gonstrucion prior to commengament of any
vork under fis Contract; (see attached samples) {d) if the Subconfractor falls to secura and
malntaln e raqulred Ingurancs, APCO Constrsction shall have the right (without ebigalion 1o do
50, howeVar) 1o secute same In the nama ard for the account of the Suboontracker in which event
the Subcontractor shall pay the costs tharsof and furish upon demand all Inkimation that may be
requirad In connectlon therewith. (8] Lisbiflly Instranua polleles contuining warantles must be
teviewed for prior approvel end acceplance by Conltractor/Owner, (f) The Subeoniaciors
insurance shall be prinary with respacls to APCO Constuction, s officers, employess and

volunlesrs,

© 43,2 INDEMNIFICATION

Subcontracbg’ R Page 11 of 18
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14.
14.1

14
18.1

16,
18.1

162

2

8) General ndemulfy: All work coverad by this agreermant that ia performed et the project site,
of patiormed In prepanng of delivering materiala or equipment f e projact stta, or In
providing services for tha Projest, shall be at ha sole sk of ths Subcontractor, Subuuntmtur,

f the Nullestextent parmiltad by faw, wiih respect to all such work which s covered by or

incidantal fo this agreoment, shall defend &t clakins through legal counsal acceptabla to
Contractor, and indemnity and hold Confracler, its Insuranve camlars and bonding compaides,
Owner and any oller Interested parly dasignaled by Gonlraclar, of thelr agents, emplovees or
representatives (collectively referred to as “Indamnities”) harmlass from and agelnst any claim,
Nabiity, lovs, damage, codt, expense, Including allomey's fees, awands, fines or fudgments
alsing hy meason of the death or bedily iy fo persons, infiry or damage fo tangible
property, Including the loss of use therefrom, Wwhother or not it is caused In part by an
Indempiter; provided, howaver, that the Subwnlraclur shall ot be obligated under this
agreoment fo indemnify e Inderniles with respeet fo damages whish are dimately
determined to ba dug the sols negligenca or willid misconduct of the Indamnitios.

b) -Indarnnity N6t Limited: in any snd all claims ageiset the indemnfies by any employes of the
Subgantractor, or lowar ter subconfractor, anyene directly or Indireclly employed By any of
them ar anyone for whoss 2cts any of them may bo lable, the indemmifieation obilgation under
{hia Paragrapl shail aot bo limited In any way by any Imilation on the smount of fyps of
damages, compensallon or benafits payable wder any Workers” ar Workman Gompanaation
Acts, diablitty banefit aots or ather emplayee benofit acts. Suld Indemnlty ke Intendad fo apply
duting the pared of this Agreement and shelt stevive e oxplaton or lerinetion of the

- Agraement unllf such me as action on accolnt of any mafter covered by such Indemnlly (8
barred by the applicable Stafute of Limilelions.

Warranty snd Guaranles

Subcontractor agress fo promptly repair, rebulld, replace or make goed, withe! cost {o Confraclor or
Dwnar, any defacts dug to faully workimanship andlor materlals which mey eppear within the guanantes o
watcanty period esfoblished n the Coniract Documents. If no such paricd 13 stipulaled i e conlraet
Dosuments, then Subcontraclors guamntee shall-be for a pariod of one yaar from the date Certifioats of
Qocupancy s oblained for the project. Subcontractor shall require stmiter guarantoees from all vendors and
lowar Hler subcontraelors, .

Hatents

Subsontractor agreas 1o pay all appilcable patent royaltias and loense fes and fo defend all suils or clakns
made for Infingement of any patent ke lvolved In the Subconiract werk.

Complianee with Reauiations, Appligable Law and Safaly

Al Work, labor, services and meterials 1o be fumished by Subcontractor shell sidclly comply with al
applicable fedorsl, stals, and local faws, wies, regulations, sietules, ordinances, bullding codes, and
diractives now In forse or herealter In efisct a5 may be required by the Prine Conlract. Subconiractor ahall
satlsfy and comply with (he foregoing as a part of the Subcontat without any addiional compensalion,

Suhcontracior agress that the prevanﬂon of meeldents lo workman engaged i the work undar the
Subcontract I3 solely s respongibily, i requested, Subcontracior shall submit & sufety plan for roview by
Contractor. Contratior's review of any safely plan shail not be daemed to refease Subcontzastor, or I any
way diminish lis indemnlty or other liabiliy a5 assunied under the Subsontract nor shall | constitute an
assumption of liabiily by Confractor, (Bee Section 5.8 for addional requirements)

——,
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18,3

164

17,

1A

18,
184

1.2

18.3

184

{ : (

Whent so ordéred, Subaontractor shal slop any part of fhe Work that the Contractor or Giner deems unsalo

until coractive safely measures, saflsfactory to Contractor and or Cwner, have been taken, Should
Subrontrastor neglect to adopt such cumective messtres, Canfractor may do so and deduct fhe cost flom
paymenis dua or fo bacame due to Subcontractar, Upon request, Subcontrachor shall fmely submit coples
of all aceldent or injury raparts {o Gonlractor.

Bubcontiactor agraas t cooperata with the Conlracter in afforts to prevent infurles o wotltnen employed by
glther pay In carrying out operations covared by Ihis agraement, and fo adopt and place in effect OSHA
roquirametds and sugh praclical suggestions a5 may bo offered by the Conlractor andfor the Qumer fo
promote safely and sale workig conditions, Should the Subceniraclor falt lo fulilt fts chtigaions i meialion
to safely matiers on he job site, at the oplien of #he Contractor, this Agremment, upan ten {10} days wrillen
noflee to Subcontrsclor, may be caneelled, and the Subcontractor required to immedialely remove his
equipment and gmpfnyees from {he project, :

Damage to Work

Al foss or damage fo Subconiractors’ wotk reaufting from any cause whatscover shall e bome and
sustained by Subconteetor and shall be solely at s risk untll finat accaptance by Gonlractor, Ownar, o
Dwriar's Reprasentafive. Subconlractor shel at ks vole expense promptly fepale or replace damage t¢ the
wark of others, or to any part of the project, tasuffing from Suboniractor's activiles,

Ingnection and Avprovals
Contrastor and Cwner at all tmos shull have the right to Tnspect Suhcontractor's materals, workmanship
and aquipment. Subcontractor shell provide facililes neceesary to effvet such inspucton, whelher &f the

plags of manufaciure, e project site, or any intermediate point, This polnt of hpection may ba exarclsed
gt any Tme durlng performancs of the Subdontraet Work,

Any Subcontract work or walerlal furnishad that falls to meet the requirements or specificalions of the
Confragt Documants, or the Subsonizact, shak be promplly removed and raplaced by Subcanfraclor &t its
own cost and expanss. }, in the aplidon of Contraetor o Qwher, I would not be economical or expedient b
comact or rarmady all or sty part of the tejactad Subsontract work or mdlarials, then Gonltractr, ot ite opton
may deduct from payments dua or fo bacome dus fo Subcontracter elhar; (8) such amount as In
Confraclors sole Judgment ropresents the difference belween the [ar value of the Subsontract wark and
malerials ralocted and. the vafue If same had been performed in full compflance with the Contrect
doctments; oF (b) such raductions in price that am provided for or determined for this purpose under e

Gonlract Documents. :

The Suboontractor shall keap on, sife: up to date “ag-huits” acd ally Repors, and updatefmalntain
them duly and requlre its subcontrastor and suppliers Lo kesp and malntafn aft books, papers, records,
files, acsounls, repors, bid docutants with backup data, and alf otfer materals relaling to the Confract

Dotumants snd Prefact.

Al of the materia} sot forth In paragraph 18.3 sholl be made availabla to the Owner and to Contractor for
auditing, Inspection and copying and shall be produced, upen requast, af elller the Ownar's officss or sich
otfter place g2 Conbactor may spaclly. Sald request for information shall be lmited o Instances when
spacifically required to comply with of requast for Infarrmetlon by the Cvaier, and shotiid fot be consfrued 5o
& ganera) right by Contradtor to requeast propyletary or priviteged information of Subcantractor,

e

' g
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184

.20,
201

20.2

203

204

r_ K
Arkitralon.Confrastor { Subcontraclor '

Conlmctcrr shali have the option %, and Subconiraclor shall be mqulmd {o resolve all claims, disputes and
mattars in question arising out of, or telating o the Subconlract, or breath thareaf, axcopt for claltns which
have been walved by the makmg or acteplants of final paymant by submission to arbieation In tha time
perfod and In esordanca with the Contract Documents.

in accordance with Puragraph 17,1, Subcontraclor hereby watve fis dght o clherwise Higale any and a8
such disputes, clalms and matters ln quastion n aoy courl of govemmontal ibunal in any jursdiston, IF
Bubconttactor submits any matter [o abilmtion hereundst, at its sofe oplion, Contrasior may refuse fo
arbifrate any sush dispules, claims, and matters- In quostion. In that event, and i only that event,

" Suhcontractor may fgate the matfers subject to fts demand for arbifcation, -

" All arbifration and other legal procesdings instiutad purausnt o this Szcffon shall be condusted in he sarme

Coundy the work was performed, or at sush other venus as Contractor and Subconfractor shafi sgres to n
writng.

The awerd rendared by the arblirator(s} shall e final and Judgment may be antered upon & In accordance
with appileable law i shy coted having jursdietion,

” Unlass olherwise agraed fn wriling, the Subsontrastor shall sarry an the Subcontract work and mattaln the

scheditle of work pending arbitralion or fiigation, snd the Contractor shall continua to make payments in
seeondance with he Subcontact,

To the extont not prohiblled by thelr confracts wilh others, the olilag and dispulos of Owner, Contracor,
Suhconiraotor and ather Subconttaotors Involving & common dusstion of fact of law shall be haard by the
same arbiiraton(s) in a single procaeding.

This Agrasrant to grblfate shell not epply b any ol of eontrition or indemmnily assorted by one parly lo
the Subtontract agalnst the atier parly and arising out of any acticn broughtin & stato or federal court, or In
prbiiration by a parson who ls under no ablgation lo arblirate the subject matter of such auﬂun with efifier of
the parlias herefo; or does not cansent fo such arbliration,

" In any dispute adsing over e applicalion of paregraph 19.7, al ques!lmm teganding the arbitmliun

requirementa of this section shall be decided by the approprate court and not by abitration,

Misaellaneoys

Conlraclor’s waiver of any of the pravislons of the Subcenlract, or Confrasiors falura lo oxermlse any
opflons or legal remedies pravided therain, shall not bo conslived a8 a genoral walvar of ite Mght Hejeafier
1o taquiite such complisice or to eXarcise such oplion of Temedy,

The Subconiract, including =i Gonfract Documents as provided I Seclion Ona, comprises the entie
Agreement belwesn the parlies relating to the Subconiract Work and no ofher agreements, representations,
tarms, provisions or undarelandings concaming the Subcaniract Work have been mada. All modifications or
amendiments to e Subontract must be In witing. .

To the best knowledge and hallef of the parties, the Subconlrac? cantalng na provisian 1l;al Is contrary fo
Federaf or State law, wing cr regulaion. However, If any provision of this Subiconkeact shell confiiot will

afy guoh law, wiling o regulation, then suck prnvturon shall contirrus in effct tn the extent permissibe. The-

illagality of any provisions, or pas (hoveof, shall not affect Ihe enforcaability of any other provisions of this

-Subconlrast,

The Suboonirack shaﬂ be constniad and Inlerpreted according to the laws of te Stale of Nevada,

-

et

Subconlrantnr(~e 5t Page 14 of 18
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205 Inthe evend either parfy employs an atforey lo slitule 4 lawauit or fo demand arbitration for any cause
atising out of the Subcontract Work of the Subsoniract, or any of the Gonlragt Documents, the prevalling
pacty shall be entified to all costs, altomey's fees end any olier ressonabla expenses Incured thersin,

206 Al sections and headings aro deseriptivie enly and are not controfling.

207 Conbraclor's dylts and remedies under the Subconlract ara not exclusive and Confractor shaf) hava all other
romodies avaiabie at law of in equily fo enforce the Subcattract. .

thormselves, their
firat shove written,

Victor Fuchs, President Joo Palan - Contract Manager
NAME / TITLE * NAME J/TITL
parep; _ APR 04 2012 DATED: 4/ /‘i'/ /2

(.
Subcontractor Page 15 of 18

JAB22



'd i
Subcontractor Seopo of Worl

APGO Contyact Na. 153-9

tchirias l ol b
cunwmq"?fm ;‘I:k%, o "”l“ﬁ'% “.*.‘;'...‘m# ok i i
% 2%1% h\.htppkl! H\u h;wtu ngluml an nda’und th‘t!”d\hﬂ &w.&am Mm

. oo i ‘E};'%mm e ummumh :ﬁ e e
qglmg 5&_ iwiml, o T the ety méackd Bk, m’é‘ rjea Orfé
t uedhsﬂmnh i Qi w@-ﬁrqmwﬂmmumd m‘mmmum; 5 Amrau.'w.m

deﬂwbv\imonw‘ﬁm Fba pataing % hrlhh{lfhwrd!m Iliasvuc%fm mm;g
A L e S LT

Mihdyyhﬂbiﬁ%lhlﬂ*nmf[ﬂmh}!%mvahdbﬂhi & SN Clockrm orms Mockley S ianty.

The Seaps of Work shall apecitically fnchufe hut not ba imited to the following Bat of bidl farme:

[TERE BESCHPTON R @ pgee Yo |

Ta furnisfs and Install complete Elastrienl Pavkans fo acoordance and with attlet conformanca with
drawlngy, speciiicatons and Addenduths (183) aithe tine nfﬂ!d antf thieughout the duralion of
the Profuet incliuing butnof fmifed los

Complete ot of Plans (Haled 472041), Spectiications (datad 10!201‘1) pind Aflemates 246

GOMPLETE ELEGTRICAL PACKAGE: $2,348, 520.(10
{Exeluding Tronching & Polo Bagas)
BONDING @ (15): $23,565.20

Thro Gaufraot fofal Is (§2,780,485.21 Two Milllon Thyee Hundred Elgity Thousand Elihiéy Fiva
Tollare and Twenfy Gonfo.

) Duruudmslnaacnnsuwm!aa%a'rmalq\mwcaﬁmsnawdnwwmynurhmlihsfdhm' subyamondeiiloroliect e

.lermasndemﬂum:nnmewbmraa.APco Tivopiesr examla o i of) G oltomaleoplion flamg

oftrorit o2 show on your propansd af e ngq(nbhdmmwf Bl n‘-nﬁ.‘ plethu fa-for payrient pieposes

snd dosg ol 0 ; (/y

HEL}H ECTRID PGO) } (R

Victor Fuchs, President ﬂéa Polan - Contysc| Mapager .
NAME [ 1TILE /l! ITLE

parep; APR 04200 DATED; _

i Helix Exhibif - Attached %

Eubcmfrac{oga"? ) Paga 160f 18 .
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SPECIAL CONDITIONS

In addifion to the conditions outlined i fhe Subscontract Agresrment, the following Spoclal
Conditions.shall form a part of the Subcontract Agresment,

{a} The Subcenfracter shall be responsible for clean w of employens break & kinch trash on the jim slte,

by The Cohtmclor wil provide an adedquate Iempomrj conatiticion ares for staging. Gondraclor ahall not supply

subcaniracter with forkliit or sacurily of malerlals or power, lelephens, waler or sawer af subtontraclor's
prjact Failer.

(¢ The Conlraclor wil provide reasonsble accesa to all working areas,

{d) The Suheonlractor shait be reepanaible for the Daily reugh desng of his work aroa end romoving its delle
from lha Job site and all work ahati ba lalt In & clean Gondilon follswing bls activiles. The ARCD project
managerfzuperntendant shall ba the sl Jedge fo delermine the deanfinoss,

(&) ‘The Gonlractor i provide one (1) set of full stze conformed censluotion dovuments for he Subconbractar's
ugo. Addilohat sals may ba purchused by the Subsconrtractor lrom a cotrce deslgnaled by the Gontradlor.

Pian change drawings wil o suppllad in e same quantiiss.

{n Subeontractar must submif an accurate ally Wors Rapors” (sea attached Apperdix ‘C7) prior o 10:00 a.m.

. the foliowing dey for &l manr power and,wori porformad on ho Job slls the previous day, Subconiractor
manthly pay raquesls will not be accepled for processing uniess all "Dally Work Reparls® for the pay parfod

have baan submilted (o the Contractor, Carfiflad Payrall Repotls ara dins to APCQ Conaliotion no feter than

§ eatendar days afler the end of the monlh,

(1] Subcontcactor Iy required to submit & Pay Requost reprosenting o wok performad on the ob sife on 2
monthly bagls, The Pay Regtest mwst be submited no faler Gan dhe 250 of the month for alf work
" patiormed durdny thet month. Subeentractor shall use a formal sldlar lo AYA GYOZ & G703, NO

EXCEPTIONS,

i The Sybcontnactor la required {o stend weekly sils progress meetihgs propatad to discuss ils prograsn of
lack thereof snd fo participola In the preparation of Monthly updates of the Projest scheduls undl scope of

work ia complale.

() e Confraclor cennot guarantes contiuily of prograss of work; Subsonlrctor shall empley as many
mabtiieations a4 taquired to complele o work aa ranulrad by the preject schedulo.

] Suboonkraetor shafl gt ol tes profect slorsd equipment, maletlals fom: damage from wealher, sun and i
rezponsible (o eloon of mi, enow, elo froim it maleﬂaie plzxr lo Bﬂillng Inta lig ﬂntil pnemon. Iatarials sholl

off Ihe Lontact wilh QFOUE e
yehiglas or othey. gonalueion utlvilleg.

{0 APCO Coneluction cennot gueranise price stabifly and therafore cannot grant any addional mondes to
subzoniracler due lo escalallon of price betwesn bidiquele Himes and when malerislsfishar/ehipping s

acinally purchesed amifor incorporated into fhe project,
] The Subontractor shall provide drinking waler for fts own employaas,

{m A applicable taxas, fmight, shipping and fend cacgo Insurance, el inchisive of unfonding and handiing
sefafadd io the Subconlbractor's scopo of work 6 & gt of fhe conlrect per the Stale of Novada Revised

Blatues.

{n} Inﬁ_ﬁummm,ﬁ&ﬂﬂ mm@_ﬂm mgmm

{)

Submmmd@ Page 17 of 18
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NOTIGE TO ALL SUBGONTRACTORS

We have huon requested by the Internal Revenua Service to comply with Regulation 1.604+1{d),
which requires that we Issue a 1098 Form an the compensation paid fo you by APCO Construction.

Please indlcate whether yout ara a Gorporation or riof and furnlsh your Sacial Securlly Number i you are not
# Corporation of your Federal Tax ID Numbar, if you ava a Corporation,

Corporation: -YQBIX] or anj
Boclal Security Moo .»-f"?//ﬂ

By: ) & Date: APR 04 2512
Slgniture Victor Fuchs ’

President

Date Title

Subconfractorﬂ; Q!‘- ) ’ Page 16 of 18
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Helix Electtic ,

QONETRUSTORS » noofNBuEnsg

Bid Proposal

Catobar 26, 2011 ' YiA FaX (7021734.0306 . T

ARCO 1
Alln: Max Holiy ) o

43 N, 67 Sirgot i
Morth i Vegas, NV 89032 . .
{702) 734-0188 : - '

PROJECT: Graiy Ranch Regional Park Phase [T : ;

el Elackriv 15 providing a propasal for the alacirical section for tha Phaga Il park improvemants f Craly )
Ranch Reglonal Paik per drawings by Cardno WRE datad 023/11 snd 1040714, Elactrenl drawlrigs by Tk
and MEA dated HENT wire used In J:mpwrsl{on of this proposal, MV Enomy and Genlury Link il
diswings were recolvad, Addends 1 and 2 were tdealvad, Spatiioations dabad Aprl 2049 ware racatvnd,

Allnfosimation contalnad I the bld docttenis fz aubject to our propoast qualificalions, ‘

Dive-1 Qansral requiremanty as pariaing lo iy couft only .

024148 afngottve dematition as paifains ta (his oraft anty

024210 yelective stertrical demofifion !
. 79008- Joint sealers as parelns to {is sralt only

$83100- secons donrs and panels as perdang 1o hls craft only

131400- watar feature constucton an pertalng io thia craft anty

225200~ walor fuature mechanicel system 2a pedaine to this erafll only

260001« bagle alactits! raguireinonts

2001i02- equlp wiriig eannecls

260812- low vollage elactical power colducters and cablas

280528« grounding and bonding

28G520- hangets end supbetts

2R0833- pecoways and boxaes .

2680553 Idenditcation

2804573 avercurrent protention deviga coordination study

262200~ [oW vollage transtorners :

2824 14= awillehhoands

262418- parelboards

282716~ elociical aabinsls and onclostras

2E2T26-wiring daviies

762013-fuses

262818 anclaged waitchas

232816 vncloeud confactors

780200+ sports foiing

266G00- axterlor Kghting

270533- conduil sl hank boxea for comim, Syatens

271500- dataiphone premise wirng syatem

§26210- yubmarsibhe lske rackoulation pump elactizal sonnecliony

326213 pumnp okake systams eleolrical topneciions

326400- lmigation syatorm alecfrical connectiong

328420 Iake ractrsulnting Water Gratura ond transfar sluvirioal conneoflans

24713 lalkolatoam waloralt eleclical connecions

liQe':cllltt-ta-&o’tlkllililltdi

{GONTINUED)

3078 E, Sunset e, Sulte 9 » Las Vogas, NV 89120 » Tel; (702) 1321185 Fax: (703) 7324386 '
Movada Lickia k0DSYBL0 » FEDT3I0L o FEOTISSS o Ariana Kleonis SROGIIZIOR (1) = Tahs Jnenan # 005904  Muntasn Mesuind Wi3
Mew Myxtes Lieotee ATETEOL » Soalt Dakots Llconds 8§ BORI0T « Tiab Licatte KAMATTLSRIL # Wyatning Livsuwo ¥G-24M40
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06T 26,2001 fisag L. U wsig e

Hatix Elacide
' Crafy Reanch Park
Oclobar 28, 2011
Page 2
Base Bld: . ) % 4,830,000
Light Fiutuves ADD § 1,676,000
Alternste 1: FH=000:000
Altarinis 2 § 100,000
Altarnate 3: & 300,000
Alternate 4 $ 00,000 '
Altorinate &: ] nNia . .

Altoraste 6: § 100,000
Altarnates inelude light fixtures

Proposaf Queliflealiams: -

1o Wiilng methodn are typieat for Dle lype of congtruntion-and moat coda raquirements, Thia ncludes the
use of MC cabls, alumitiun feader conductors baved on NEG sfzad condult-and eonductore, dle cast
tbtogrow fililnge, undorbieb FVC condulls, embedded PVS condults In shove grade fecks, PYE.
thtotgjh.siah trenations; alc.

2, E-D; g\y lﬁkluras thak ups not epecified, thows fixures are g selected by Hallx Elaelii and subfsct lo

pproval,

3, Eégﬁi Htr:;iimhﬂruemy lighta are provided ag shown of {he alostraal drawinge. Mo proviston Iy Aada for

Pnal

%, If'an‘y-llghtﬁxturas. aquipmant, ang materials oro Rialshed by offiers they aball bs provided 1 The

{‘:}J[; g; ;:m‘ lzgtt'a-wnn limps, ccodsoren, spasial mounting hardwars, sto, All hema shalf be shigped
1 A .

5. Ahy prite breakouty ars provided far accotyiiing purposes ohly. This propusal Io based o all pars
performad urider one continudus schadule,

8. Weges afa bused on pravaliing rates.

7. This prapogal Is basad on o 12 ronth acheduls,

f.  This propodel ls bagad on work perlprmed duﬂﬁ&;ﬁﬂu@r Ivgingas houra,

9. This.proposal i valld for 80 deye. Beyond thel tmeframe our price may ba subfzot to cost caoalation.
Metarlaly-are pricad basod on copper st 53.40 fb,

Exchusions:

1. Utlity Company fees. .

2. Furmed concrale {boflarde, pole: hagas, houvselGeping prds, stp.).
0. Sasking of pols bases,

4. Crashedps,

6. Tamporary puwer and Tifilng.

8. Guiting, patoliing, snd painting of any Kind.
7. Hauling,of trenching spolle. ' -
8. lmport ofwater fordeckitl oparation,

8, Tranching requiiing cguipment arger than Cose 580 backhos,

10, Trenching Iy callche, ok o Blasting and any do-watering requirad.
11. Fhduro safety dod sappord wires

12, Conetutit-arid witihg for HVAC controla,

13. Dumpsters forirogh,

144, Lipht thduras not showe on the eluctical drawings;

3. Paymient Ahd petfornance bonda,

16 Sileeurvaying und staking,

17. Tranch plafes, tuffe and podestrizn barlors,

18, ‘Trénching

19, Conwdrate Encazement

Thunk you for appotfuntly {6 submik s proposal, | . ..
Bincoraly,
ML ELECTRIG

Darron Vanderford
Vice Pragldent, Belimating
DV
3078 E, Sansey I, Salin D « Loy Vogay; NV 80020 « Tids (702)732-1188 Feu: (702) 132-4384
By Tlcenie HEUSIEL] = 40070397 & 0OTIAEN « Atizona Llconio AL{ICIT101 KGidd » Idviky Luppye b Q08944 4 Fantans Lhesie § 2612
Timw Waiten Licswa 34 T50X & South Dakgta Lisomio § BT 2703 # Ul Livonve 731477108501 + Wyymlny Titkars BCAT0
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Livense Search Details

- Nevada State Contractors Board

4390 Sopaka ¥ itgte, Qb 200 Eandarion IR S8R0 T0R)Med 00 Mans(fdR)Aegulizh Tvueviathone: (Fpa-t 110
2619 Gl ww«.mch 108 Rort (B BRERE (P8 )nnd MLE Baan g dRapequaHy 6 Wvortign ousss (7rf Y6 sgal i
Sw. A I YT

License Saarch Details

Prags "Pravious Record” to view the previous record In the Hist
Press "Next Record” {o view the next racord In the list.
Press “Search Resulis" bo return to the search results Hst screen,
Prass "Naw Search Critaria" to revise your existing search ¢fitaria ar anter new sea-rah critera.
Prass "Naw Search” to selact a cdifferent seatch,

Page ) of 2

LIcense Niunbeor:
QOBs8ELD

Businass Primary Name:

Elctitlous Businass Nama:
Business Address:

Phohe Number;

Status:

Status Date;
Origln Date:
Explration Data:

Businass Type:
‘Chassification(s):

Principal Nama

FUCHS, VECTOR
JOHNSON, ROBERT DEAN

Bonds

Bond Typa:

Bond Number:
Bond Agent:
Sureky Company:
Bond Amount;
Effective Data:

Currout Datar 127202011 0430 PM {mmpddtyyy)

HELEX ELECTRIC OF NEVADA LLC DBA License
' Monetary Limit:

HELIX ELECTRIC
3078 B SUNSET RO 8TE 9
LAS VEGAS, NV 38120
(702)732-1188

Active

D322 2000 (mm/ddfyyyy)

05/ 1672002 (wm/ddfyyyy)
OE/31 72012 (men/ddfyyyy)

Limited Linbility Company ' !
C-2 » BELECTRICAL CONTRACTING

Relation Pescription

Manager Qualitied Individual
Employer Qualifiad Individual

Surety Bond

20370349

STEVENS, LISAD

TRAVELERS CASUALTY & SURETY CO OF AMERICA
$50,000.00

08/01/2002 (mm/ddlyyyy}

Unikmita

Littpes/fwww.nvoontractorshoard com/datsmnsinvecbSestchDotaily.doanohar=e064222.0... 12/20/2011

JAB28



o= » Biapiy

Liconse Search Delails { { Page 2 of 2

Dizcipfinary Ackions ( during last 5 vears )

Daks: D4/2B/2008 (mm/ddiyyyy)

Digcipline Type; Adminlstrative Cltation

Chtatlon Number; 720

Number Of Complaints: 1 complaint is assoclated with thig action.

Viclatlon{s): MRS 624.300101)(h) ( 1)Dlsmgmd or violution of building laws
Actlon(s): Fine Assegsed

invastigative Costs Azsaessad

The iformation contadtied on thass pages are provided as o couttssy and may

ot reflect pecent: changes or updates, Neithor tho semplelaness nar Iy
guisrantsed. Tha Nevada Slate Contractors Board shall have no lability or
responsihility tor logs and dermuges seising fromn Vb Inforination provided ur
retrieved from these pages,

2011-12-20 4:30:19 P

hrtps:!/www.nvcomractorshuurd.cum]dutamart/nvschem‘cthtailé.do?mmhocw306422’-2.0... 12/20/2011
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Helix Electric

CONSTARUCTORS ¢ €NGINEERS

HELIX ELECTRIC EXHIBIT
TO THE SUBCONTRACT
BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIC OF NEVADA,LLC DBA HELIX ELECTRIC
FOR CRAIG RANCH REGIONAL PARK — PHASE I
HE JOB #161113

The following ferms will be added to or replace portions of the paragraphs in the Subcontract:

Suboontract
Agreement
Fage 1 of 18

Contract
Documents
Page 2 of 18

Contract Price
and Paymenis
Page 3 of 18

Contract Price
and Payments
Page 3 of 18

Cantract Prica
and Fayments
Faged of 18

Contract Price
and Payments
Page 4 of 18

Frosecution of
Work
Page 6 of 18

Proseuution of
Work
Fage & of 18

CONTRACT Amount: Delete: $4,628,026.00 and Replace with: $2,366,520.00

Section 1, Paragraph 1.3: Rovise as follows: add the phrase *. |, except to the exlent &
particular obligation of the Bubconirastor is set forth In this Subcontvact” to the end of the first
sentance; add the phrase . . . with respect to the Work of this Subcontract” to the end of the
second sentenca; and deleta the third sentonce.

Bection 4, Paragraph 4.2; Revise to read ae follows: “In Considaration of the promises,
covenants and agreements of Subcontractor herein contained, and the full, falthful and prompt
parformance of the work in accordanca with the Contract Bocuments, Canlisclor agrees o pay,
and Subcontractor agrees to raceiva and dccept a4 full compsensation for dolng all Work and
furnishing alf melerals and equipment contemplated and embraced in this Subcontract.”

Seecticn 4, Paragraph 4.4; Dalete {15), Replace with (10 Galandar Days},

Section 4, Paragraph 4.4: Add the following to five and of ihis saction: "Par NRS Slatutes.”

Section 4, Paragraph 4.6: Revise as follows: Third line delete *...regardless of the sturcs of
said obligaton.” And replace with *...under the provisions of this Subsortract.”

Section 6 Add the following: *In the avent the schedule &% set forth above is changed by
Contractor for whatever reasan 5o that Subcantracter alther Is preciuded from performing the
work In accordanice with sald schadule and thereby suffers delay, or, is not allowed the number of
calendar days 1o padform the work under sush modified schedule and must sceelorate its
parformance, then Subconlractor shall be entifed o receive from Centractor payment
representing the costs and damages suskained by Subcontractor for such delay or acceleralion,
providing said costs and dermages are first paid to Confractor.”

Sactlon 6, Paragraph 6.1: Add the following new paragraph: "Contractor shall make evaiflable
10 Subconiractor in & prompt fashion, alf information in its possesslon that affects Subceniractor's
ability lo mest iis obligations under this Subcontract. Information that atfects this Subcantract
shall include, but net be Iimlted to, Information relating to such matters as deleys, modifications to
the Canlractor's sgresmant with the Ownsr ar other subcontracts that alfect tha work of tha

3078 E. Sunset Rd., Suite 8 - Las Vagas, NV 88120 - Tel: (702) 732-1188 Fax: (702} 732-4386

Meyndp Licenaa #0053810 - #0073302 - 20073458 - Arigong License #110G202101 K-11 - Idaho License RUNABIH - Monlana Licenss #2412
Wew Maxice Licanse 7103 - Morlth Dakela Licenss #41660 « South Dekela Leente BECITO3 - Ulah Licenaa $7314771-5501 5200 ¢ Wyoming License # (-24040
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Helix Electric

CONSTRUCTORS » ENGINEERS

Prosaecution of
Work
Prge 5 of 18

Prosecution of
Work
Page 8 of 18

Changes and
Claims
Page 6 of 18

Changes and
Clairne
Page 7 of 18

Changes and
Claims
Fage 7 of 18

Defauit and
Termination
Paga ¥ of 18

HELIX ELECTRIC EXHIBIT
TO THE SUBCONTRACT
BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIC OF NEVADA, LLC DBA HELIX ELECTRIC
FOR CRAIG RANCH REGIONAL PARK — PHASE |l
HE JOB #161113

Subcontractar, impanding sirikes or work stoppagas by any tmde and detedloration of the Owner's
ehility to pay for the Work on the Project.”

SBeetion 6, Paragraph 6.4 Delete in its entirety and reptace with following: "6.4
Subcontractor shall keop the premises and surrounding area frae from acowmulation of waste
materials or rabblsh caused by oparations performed under this Subcontract, and shall regulary
haul such waste materials and rubblsh to trash receptacies provided by Confractor in eotwenlent
tocations on the Project's premizes. Subtontractor shall not bo held responsible for uncloan
conditions causad by other contractars or subcontractors and shall not be subject to eny charge
by Contractor for trash removal ar cdaanup datermined an & pra rata or similar basis.”

Sectlon 6, Paragraph 6.6: Revise as follows: add the words "negligent or wrongful scls of the .
.. aftor fis words "dolays caused by” In the third Yine of Paragraph 4.5; then add the
following to the end of Paragraph 6.6 “Further, in the event Confractor seoks to suapss
Hyguldated or ofher deluy damages against Subcentractcr, such an awerd ¢f liquldated damages
shall be assessed against Subcontracter only to the extent caused by Subcontractor,
Subsoniractot’s employees and agents, sub-subcontractors or thelr agents or employees or olher
parsons parforming porlions of the work under contract with Subcentractor, or any persen or enlity
for whose acts the Subconiractor may ba liable, and it no case for defays or causes arlsing
owlside the scope of fhis Subcontract. Contractor shall nof assess liquidated damages againe!
Subcontractor unlesa and untl the Contractor glves written notlication of intent and basis of
determination of amounts and degree of responsibiity Subconfractor and all other subconiractors.
Such written notification must be given within a reasonabla period of time after the ooocumence for
which the Contractor secks to assess liguldated damages, not to excead ten {10) days after the
sheged event causing the damage, .

Saction 7, Paragraph 7.2: Revise as follows: Elrst line delete "24 hours® and vopface with 5
drys”. add the words “Contractor's written” affer the word “of* at the beginning of the second
Ine in Paragraph 7.2; and debete the toxt of Paragraph 7.2, starting with the words "less
reasenable overhead . . " in the fifth line, through the end of the paragraph.

Saction 7, Paragraph 7.4: Delota In its entivety.

Section 7, Add the following new patagraph: “Notwithstanding any pihar provision of this
Subcontract, the parties agres ihat at no time shall the value of additional tabor and materials put
In place by Subcontractor at the wrilten divection of Contraclor excead $15,000.00 withowt & fully
axecited, agreed upon change order modifying the Subcontract Price.”

Saction 10, Paragraph 10.4; Delete the second paragraph fn its entirety. .

307B E. Sunset fid., Suite 8 - Laa Vegas, NV 89120 - Tel' (702} 732-1188 Fax: (702) 732-4386
Nuvada Licghnea #ODSIE10 - #OOTIN02 - #0073455 « Ardzone Uicense #ROCI32191 K-11 + idahe Licenst AODASEG - Monlana Llcense #2412

Mew Maxico Linensa #267103 - Nonh Opiela Licendge #41060 - Sowlh Dokl Livense BEGRTOI - Ulah Litongs #7314771-5501 5200 - Wyamitty Livense #f C-24040
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‘Helix Electric

CONSTRUCTORS » ENGINEERS

Befault and
Termination
Page 9 of 18

Ihdermity and
insirance
Page 11 of 168

Indemnify and
Insurance
Page 12 of 18

Damaga to
Work
Pago 13 of 18

Arbitraiian
Paga 14 of 18

HELIX ELECTRIC EXHIBIT
TO THE SUBCONTRACT
BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIC OF NEVADA, LLC DBA HELIX ELECTRIC
FOR CRAIG RANGH REGIONAL PARK - PHASE 1l
HE JOB #161113

Saectlon 10, Add the following new paragraph: “Subcontractor may terminate this Subcontract
or Its obligefions under the Contract Documents, for the seme reasens and under the same
circumstances and procedures with respect o the Contractor as Contractor may terminala i
agraement with respect to the Qwner, or for nenpayment of amounts dus undar this Subconfract
far 80 days or longes. In the svent of such tarmination by the Subconiractor for any reason which
Is not the fault of the Subcentractor, lts subcontractors or their agents or employass or olher
persons parforming portions of the YWork under condract with Subooniractor, Subcontractor shall
be entilfed to recover from Contracior payrient for work executed and for proven loss with respect
to matarials, equipment, toals, and construction equipment and machinety, including reasonablae
ovethead, profit and damages, providing Gontractor first received payment from Cwner”

Saction 13, Subparagraph 13.2{a): Revisa as follows: dalate the phrase “whether or not it s
caused In part by an Indemniies; provided, however, that the . . .* from the 11tk line of
subparagraph 13.2(a), and replace it with the following phrase: "but oply to the sadant such
claims, olc. arise from the negligence or wrongful acte of Subcontractor,

and . . " defeto the word "sole” afler the words “due the . . " in the last Bne of subparagraph
13.2(a), and add the words "or any hird party” at the end of the lest santerice I this
subparagraph.

EBaction 13, Add the following now paragrapht “Notwithstanding the foregoing, tho
indsmnification obligations of the Subcontractor under this Subcontract shall not exdend to tha
Hability of the Architeat, the Archliect’s consultants, and agents end employees of any of them
atiaing out of (1) the preparation or approval of maps, drawlags, oplnions, reporls, aurveys,
Changa Qrders, authesization for extra work, designs or specifications, or (2} ihe giving of or
failure: lo glve directions or instructions by the Architect, the Aschitect’s consulfants, and agenta
and employaes of any of them, provided such giving or fallura to give 18 a proximate cause of the
Injury or damage.”

Section 17, Puragraph 17.4: Revise as follows: delete the firet sentencs of the paragraph (in
fines 1-3); dilete the words “at all imes and sl fte scle expense . . " from the third line;
delota the words “all work, and . . " from the fourth fine; and add the following 1o the end of
Paragrapb 17.1: “Notwithstanding anything contalned in this Subcontract o the contrary, onca
Subcontractor has raceived final paymeant for its Work in placa, tile to same shall pess to Owner
and Subcontractor shall no longer ba regponsible for ay darmage or foss therato so long as seld
damage is not caused by Subcontrastor or anyone for whom Subconiractor is confraclually
rasponsible, and the Owner shall rely on the project’s “all-risk” insurance policy fo pay for any loss
or damaga to Subconiractors work,”

Eoution 18, Delefe Paragraph 19.1, 19.2, 19.4, 18.8, 19.7, and 19.8 and add tha following new
paragraph 19.1; "The parlies agree that active, good faith participation In mediation is 2 condition
precedent to the institution of any forrmal dispute resolulion procedures. The parties shall muluaily
agree on the person or allormnalive dispute rasolution agency to conduct the mediallon, The
Inftkating party shall then undertake to schedule the madiation. i the partfes are unable to sgree
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BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIC OF NEVADA, LLC - DBA HELIX ELECTRIC
FOR CRAIG RANCH REGIONAL PARK - PHASE JI
HE JOB #161113

on tha gersen of sllernativa dispule resolution agency to conduct the mediation, the inifiating party
may contact the Las Vegas, Nevads office of the Amerlcan Arbitration Assedistion to schedule the
conference. The costs of the mediation and fees of the mediator, If any, shall ba shared equally
by the parties, If & parly falls or refuses to panticipate in the medlatien, or ifon

completion of such madiation the partfas are unable fo agree and zeitls the dispute, then the
dispute shalf e rafarred to resolution in accordance with the procedures set forth hereln, Thus,
with the axcaption of procedures to presarve or enforce mechanic’s lon or bond dghts, any party
that refuses or fails to particlpate i the madiation, or pay its proportional share of the coat of the
maciation, shali be desmed to have waived itg dght to recover ite attormey's fees hereunder, even
if said party is latet deternined by the cout or arbifrator to be a pravailling patly.” Parties will be
hound by the Fime Conlract.

Section 19, Paragraph 19.3; Dolete the phrase "arbitration and other” from the first ine and
add the followlng paragraph: *This Subtoniract and any diepule

resolulion procesding brought to enforce or Iterpret its provisions, shall be govemed by the laws
of the place where the Project Is located.”

Soction 20, Paragraph 20,1; Revise as follows: Change the word “Ceniractor's” in the first ine,
to the words “either party's” in both places where it appears.

Sactlon 20, Pacagraph 20.7; Raviss as following: add e words "and Subcontractor's, ..
aflor the word “Conlractor's . . " a} the beginning of the paragraph, and add the words "and
Subcontractor . . . aflar the word “Contractor” at the and of the firat line.

Subtontractor Scope of work, 2™ and 3" Lines Delete the following: " Including work
resisanably anticlpated,..”

Subgontractor Scope of Work, 57 and 6™ Lines Delate the following: “...including any
unforesaan or insean items, or as described therein...”

Subgontractor Scope of Work, 8" and 7™ Lines Delste the followlitg: "No addiionsl Wark
Autherizalion (AWA's) or Change Orders's will be issued to Subcontractor unless the General
Contractor or Owner revises the scope of work shown on the Contract Documants.” Unless
Contractor and Subcontracior agrea as sieted in Seclion 7 of this Exhibit,

Subcontractor Scope of Woik, COMPLETE ELECGTRIGAL PACKAGE: Delete “4,406,000.00"
and Replace with *52,346,520,00°

Subgontractor Scopo of Wark, BONDING: Delate “(.50%)" and Replaca with “(19%)

3078 E. Sunset Rd., Suite 9 - L.as Vegas, NV 89120 - Tel: (702) 732-1188 Fax: (702) 732-4386
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HELIX ELECTRIC EXHIBIT
TO THE SUBCONTRACT
, BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIC OF NEVADA, LLC DBA HELIX ELECTRIC
FOR CRAIG RANCH REGIONAL PARK - PHASE H

HE JOB #161113
Exhibit A sontraofor & ope of Work The Gontract Total Is, Revise to Read: "The Contract total Is
Page 16 of 18 X Two Milllon Threa Hundred Elghly Thousand Eighty Five Dollars and Zero Cenis.*

t Victor Fuchs By:
Fresidant Title:
APR 0 4 202 Hate
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The following terma-wilt be added'to-or replace portions of the prragraphs in the Subcontract

Subientract
PriEarght
Page of 18

Gontract
[Ty
Paye2 ot 18

Conlract Price
B Pagivierty
Page'd of 18

Cintrad! Price
and Payinents
Page:3 of 18,

Gontract Price
ahd Payments
Puge 4 of 18

Gontract Price
and Payments
Page'd of 18

Prosecition, of

MVOTK:
Page'd of 18

Biosecution.of:

Wotk: \
Pages of 18

CONTRAGT Ampunt: Delete: $4,628,025.00:and Replaco with: $2,356/520.00

Bection 1, Pamgmph 1 3" Roevise-as follows:.add the: (phrage . . exsept iothe oxient.a
pairticuliaf ::-bllgation of the auht:ammctor is:setforjh;in t0is Subcopiract" 1 1he eid 61 1he fist
sentance; add the phrage-l, , . with ragpect to the Work of this Subiconiact to thevend of the:
ancond sanlence. 4nd: ﬂaléta the third sentence.

Section 4, Paragraph 4.2::Rovise to read as follows: “In Consideration-of the pramises;
A:Wéhanis- arid:agrderenits of Subidonlractorhdidin Santaliad, sk e ful, fathiuldnd pro
performance of thewark in-arcordancs willthe Gontract Documents; Gortractor agress
aid, Subtoritractor agrees o feceive and acceptas full compansation for ping all Work atd,
fummhmg all materials and equipment contemptated Bhd ebigead in'this Suboantiaa”

SecHan 4, Paragrapti 4.4z Delete (15), Ropiace With (10 Caléndsr Days).
GecHor 4, Paragraph 4,42 Add the follawing to the end of this section:: {Fér NRS Statuten

Sectton 4, Paragraph 4.6: Revise.as follows: Third !ine.dulat‘e‘."'._.regardie‘ss of the source of
gaid dbligalion.” Anid replace with *.. undar the.provisions of thig Subcontraet,”

Sectlon : Add iha Following: "In the evesntthe schisdute a8 set farth above is chigriged by
Confracior for whatever reason 5o that Subconiractor sither I preciuded frotm perl'nrm\ng the:
warl In accardance WiH-sald schadile and tharety stillers dalay, o, 15 natalewsd the nuniber of
catendar days 16 petform the work under such madifiedschegiile and must accelerate its-
perdormance, ihen Subcontractor shail be entitled to recelve from Sontractor payment
representing tha tosts and daimages sustained by Submmmctor for such detay vr-aceeleration,
providing sald costs and damagas.are fitst-paid o Gonlractor”

Sectlon §, Paragraph 6.1: Add the following new. paragrapti: "Confractor shali malie:avallable
16 Submntractor iAa picrvpt faghign, allinformation i i po jivihat aﬁ#c!s Subaontramm’ﬁ
ability o et ts-obligations,under this Subcontract. Infg 1l g nird

shall include, but not be:limited {o,-information relating to &
thia Gonlracmr‘s agresment with: the Qiwner or diher Sehatttacts et Aot te work of the

3078 B, Sunsht Rd., Suite 9 - Las-Veprus, Ny 88120 - Tali (702)738-1188 Faw: (702) 732-4388
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_ BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRIG OF NEVADA, LLG: DBA HELIX ELECTRIG
FOR CRAIG RANGH REGIONAL PARK - PHASE I
HE JOB#161113

Subeontractor, impending strikes or work stoppages by any-frade:and deterloration of the. Ownet's
ahltily to pay-ior thel Work off the Projest.” '

Bagthori 6; [’Waﬁl‘ﬂphEADEIéfﬁ iﬁ\"ﬂ Bhﬁfﬂﬁyhﬂ{’ ,rﬁn]#gewiqu“ﬂwi“g. .4
Subuoniracter shill keap (he premises and surounding breg tres fom:aceomulation AT
riiitetialg of. rubbish:caused:by apecations: performed undey This. Bubcoritact, and:shall regulady
Heul such wasts matariials:and rubbiel 1o tash feceptacial rovided by Confiaetor i conveiilert
locations on tha Projects premises. Subtontrector shell notbe held respensiole forunctasn
canditionsicaused Hy olharganlidctons.of sibeoritradtons dudl Shal AEbe siblsslito iy tisigs
by Contractor fartrash removal or deanup detemined ona pro vala or simitaybaslg?

12 el Hiviords “hegflient orwronglil asts of the ,
by in Shre thind o oF Pardgraph d:5; thenadd te:
s B “Futihar; I the aviit Gontracior seeke To assess

liquidated or other dalay damages against Subcontractor, sush an‘award of fquldatad damages
shinll be mestsgad gdinst Sutetntradion onty e the exdent' Badasell By Bubcantraitsr, ‘
Subconiractor's employees and agants, sub-subcotiltactars or théir agents dremployees orslhe;
persons parforming portions ofthe work under contract willy Subcbniracter, or-any person-or enly
for.whose actsthe Subsoniraclor muy be fable, and i Hio gage 1or delays 6f Gauses arising
autslide the scope ofthls Subeontract. Contractor shall not assess liquldated damages agalnaf
Subeentractor uniess @nd unlll:the’ Gontfagion givas.Written rioffication. ol iilent ahd bisie of
datermination of aiounts. and degrae:of respansibility Stibsorndractor and all siher subconirattors..
Suah wiitleh. ivtificalion must be-giveriwithin a fedsarabie périsd &f time dfterifia pedurdnce for
whtich the-Gontractor seake o assess-lquldates damagas, riotto sxasd ten (10) days afler the
alléged aveni causing the damags,

Sention 7, Paragraph: 7.2 Revige as follows: First line delete-"24 Bours™ and replace with "5
days. add the words “Crifiraciors viiten® Sftes this word "of bt the bagining of the $eeotd.
linein Paragraph 7.2; and-delele the text of Faragraph 7.2, starting with the words "lesz.
yapsonabile overhaad .. " I thefifth fing; thiough the e of the Bafagraph,

Section 7, Paragraph 7.4: Dalete in ts entiraty.

Section’7, Add the following new paragraph: “Nowithitanding any:other provision of this
Bubsoptral, he parties agree:thslal nodime shall the value of additions) lahor and malerals put.
in place by Subcontractel al. iy willln dirsation of Conttaclor excosd $15,000,00 wittioul a fully
ewecuted, agraer upon.changs order. modifying the:Subcontrast Price.”

Epction 10, Paragrapt 10.4: Delefo the sesond paragraph In its.antirety..
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HELIX ELECTRIC EXHIBIT
____TOTHE SUBCONTRACT
BETWEEN APCO CONSTRUCTION AND
HELIX ELECTRICOF NEVADA, LLC 0OBA HELIX ELECTRIC
FOR CRAIG RANGH REGIONAL PARK — PHASE Il
HE JoBR#161113

Sectlan {0, Atid thp Followinly hew paragiaph: "Subicorilrattor niay teninate this Subgontray
ar i!s nbllgaﬂans under $he Contract Documents, forthe same reasons.and nndarthe sama,
‘ pratadures with réspedt to the Contracior as Oonitractor may Wiminate it

: pat:l oo this D far nnnpaymeril of: iGNt due:urider 1his Subicontct,
afgar. M the.av #uch teminalltn by the-Subconttactorfor any reason which;

0ot {he Tault of the: Subt;untraaior, lisisubeoniricion arthalrsgants o erployess.of ofhiaf
DPersans: perfermlng nnruons of tha Work under.contract with Bubsontractor,:Subedntractor shail
bentied 1o fecaver From Contraitor pavinant Torwork exesuled and for provin foss with réspait
to ma!anhla. equipment Anots, and congfuction equlpmanl arickmathinery, including reasonabli
Qverhinag, pmﬂt and darmages. prw!ding Ctintractor first racaivad paymant from Owier.”

iGectinh 3. Sibparagraph 13.2(2)  Revied as follows: delabi.he phrase“whsthar or notil s
gaifatd T oar by'an nceimnites: provided; Novwever;that the.. . * fram the 111 fine.of
aubparagraph +3.2(a), and replace ltwith the following phraser. "but only: to the extent such
Llwmg, ﬁt;; -atige fram the ﬁgglfg&nm oF wWrimghal acts of: Suljmniramor

ant, . *delste’the word “sole” afler the wonds “dus the . . * inthe last line of subparagraph
13.2(8), and add tha words. "o any Ahird paﬂy“ at this witd’ of thee last serdatiod n:this
‘sybparagrapti,

Bugton 13, Add the following new paragrapf; “Notwithstariting b, fregeiniy, the;
indamalfication obfigations of'the Subcantractar under ihis Subconteact shall not: axmnd to.the
Trablity. of the Architech, the Archillect’s consultants, and agents and employees of any of them:
arising-oif o!(i) the braparation of-approval of maps, dravings, opinions, repotis, survays,
Changs., Qiders, .authoﬁmauan Tor extrawork, deslgns or spacifications, ar (2) the. QMﬂﬁ ofor
Tailire'o give directicne o instructions by the Architecl; the Architect’s conauliante, ahd agenis
and emiployees of any ofthem, provided such giving or feilure to give js & proxlrnate cause of the

Injury. of demage.”

SecliGn 17, Parabraph 7.4 Re\rlae‘nsi'fﬂllqws, delete he first: sentenm of:tha pardgreph (i
lings 1-3); doalate-the words timps and al its sole axpense . | fmm tha thisd fins;
delatethe. woids all woik, 86 . | " from the fourif line; and add the foliawing-lo the end of
Faragraph 17:1; “Nolwithstandlng Emylhlng contsingd in this. Subitontract to.fhe contrary, once
Subeentractor has recaived fnal payrnenl Tar Ite Work Tn place; {itle to same shall page to Cwner
Ayt Bubroittactor shall g longer be respensibile-for ay damage-of loss therels so 1and as said
damage: fonot caused hy Bubeontractor or anyong for whom Subcontractoris CDﬂtraclUully
respansible, And the:Owner shait rély on.the pmject‘s “gill-riak? Insurance: pollcy lo pay for-any loss.
or drimegie 1o Sulicrnttactor's work”

Seetion 19, Délele Pataaraph'19.1; 19.2; 19,4; 19:, 19,7,:and 198 dndadd the following figw
paragraph 18,4t “the pariles sgree lhat adtlva, gu:md faill perticipation In mediation'ts'a condition
frecedani o the institalion pany formal dispiila redolution:procedures, The parties shall:migialy-
agree ofy the perspi or a;tarnauua displte resolulion agancy t-conduet the mediation, The.
‘itidtifg party SHall then undsike to.schedule the medialion. IFthe parties are unable lo'agres:
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HELIX ELECTRIC EXHIBIT
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HELIX ELECTRIC OF NEVADA, LLC DEA HELIX ELEGTRIC
FOR CRAIG RANCH REGIONAL PARK ~ PHASE If
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‘on the parsod-or sllsrifve’ dispiite resdiotion dgetioy lesdnguct thermadiation, the indistog bty
‘may.conleet the Las Vagas, Meveda office.of ihe American Arbitristion Association to-schedile the
cbnfsrenan. The costs of the mediation-and fees of the mediater, IFany, shal be:shared squally
hifithi patlies.. ifa paity fails or relyses to ﬁ,ﬁﬂicigme inthe dedislioh, orifen.
«complefion.of such-meadialion the pariies ate unable lo agres and setils the-dispule; iten the.
ispute hall be referred fo resoliition i ccordance with the srocéduiesgatfomlhereli. Thus,
with the exception of provedures to preserve ar enforce mechanic'sfier-ar bond 'ﬁﬁii&;; any paity
AHat refushs bidais o participala in tha inedlation, or pay ita propoiionatshiatéof the: coshof the:
-mediation, shili:be.deemed to have waived ts.rght 5. recover s atimeyis fuas: Heginhder, avan
F58ld parly.is létér determined by the-court or arbilrator ip be:a prevalling party.” Parties.will be
Boung by.the Prime Contract, -

Seution 19, Patagraph 19:3: Delete the pheage “sibitration and, sther ot frdt)as arid
:add thefollowing paragraph:-“This Suboohiract and any dispute

tegolution prodeeding brought to anforce. o interpnet ile)provigions, shall begovarmed by the taws
‘offheplaci whiens the Praject is lboated.” ‘ ' -

Sectlon 20; Paragraph20.4: Revise as follows: Chanige the word“Gontrattor's™ i the first lna,
“to.the words "either parly's” in bioth places whore it appesrs..

‘Hoction 20, Paragraph 20.7: Revise as following: add the words “and Sibcantragior's, .7
«aflpr the viord "Gontiactors ., " at the begiining of the paregraph, and wdd the-words"and,
Subeodtractor..,.. Sfter the word "Cantractor™ at the onel. of the first fike,

Subcontractor Soope of wark, 2 and 3™ Lines Deleti e followhng: *,.. mtluding work
reasonably anlicipated..,” :

‘Subcontractor Scope of Work, 5 and 6™ Lines Delate the fotowiny: *.. incliding any
yriféreseen of unssen ltems, or as described therein...”

Subcontactor Scope of Work, 8% and 7% Lines Delute the following: “No.additionat Work
Althorization (AWA's} or Change Orgers'sviif be issuad to-Subeontragtor Bhlessihe Gendraf
Tontractoror Qwner revises the scope of work shown on the: Conlract Decuments.” ‘Uniess
Gontractor atid Subtbnteattordgrae as, staiéd in Seotion 7 of this Exhibii,
Subdontractor-Suope of Work, COMPLETE ELECTRICAL PASIGARE: Detate " 805,600:00
;and Replage with "$2:360,520:00"

‘Subeontiagtor Stope-of Work, BONDING: Defats ‘(50%)" and Reffct with (1%)"
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HELIX ELECTRIC EXHIBIT
TO THE SUBCONTRACT |
BETWEEN APGO CONSTRUCTION AND
HELIX ELECTRIC OFNEVADA, LLG DBA HELIX ELECTRIC
FOR CRAIG RANCH REGIONAL PARK ~ PHASE J|
HE JOB'#164113

Exhibit A :At,?gé{m & of Work The Gontrant Total s, Sevis:
Page 16 of 18 $2 ;?an 0 o Ratiion Thres Hundfed Eighty Thdu. iy

Viclar Fuehie — By T
President Tiilar = : -

APR 0 4 2012 R ea ] T

3078 E. Sunsol Ry, Sulted - Las w:gaa, MV:88120 - Tal’ (TUQ} 7324188 Fax: (f02) 732-4388
Nevadla Liaanss H{lﬂﬂiﬁﬂm -fnniaaez #DD?‘BAEE'AﬂztjndLiﬁannﬂ #RQQEE\MN 11 - Mahg Lizenna #EN5REE - Moans|icenns §2412:

e Mol Lissingn BIE703 - Moih Dakota Linehes 249800 - Soall Dekets Weoan #EGR703 - Wak Lotk §734 7748501 5200 - Wyastring | icense # S-24p4t
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Helix Electric

COMETRULCTORS L] EBNGINERRS

Janaury 28, 2013

Brian Bohn

Apco Construction

3432 N, 5" Street

North Las Vegas, Nevada 89032

Regarding: Scheduls delay/Extended overhead
Craig Ranch Park Phase 1l

Dear Brian:

The original scheduled final complation date was January 9, 2013 for tha above
referenced project.  The curremt scheduled completion date that Apco
Construction has transmitted shows & current schedule completion date of
August 3, 2013. Ploase accept this nofice that Helix Electric reserves alf rights to
any and alt additional cost incurred due to scheduled delays for this project.

Should you disagree‘ with any of lhe above information, please notify Helix
Electric in writing within the next 48 hours.

Please do not hesitate 1o call me if you have any questions.

Sincerely,

MWM%/

Kurk Williams
Project Manager

3078 E. Sunset Rd., Suite 9 = Las Vegus, NY 89120 » Tel: (702) T32-1188 Fan: (702) 737-7494
‘ ' Mevadn License #0053810 » #0073392 » H0073455
LT Aricona License #ROC232101 Fo11 e Viak License #717314971.5501 ~

JA841
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Helix Electric

CONSTRUCTORS [} EWNQiWER RS

Juna 18, 2013

Brian Bohnh

Apco Construction

3432 N. 5" Stroet

North Las Vegas, Nevada 88032

Regarding: Extended overhead Cost
Craig Ranch Park Phase Il

Dear Brian:

This jefter is a follow up to owr Notice lsfter of Schedule delay/Extended

overhead daled January 28, 2013. Based on the ariginal scheduled final
completion date of January 8, 2013 for the above referenced project Helix
Electric is incurring daily cost of extended overhead, Below is our dally cost
associated to this extended overhead,

Froject Manager FRon
Superinfandent 28D
Sho Tratler 525
Connpx 5
Forklift L0
Truchk 345

Please be advised that Helix will be pursing paymant for the cost as the project
continues o run heyond the original bld documenis schedule and the contract
schedue,

Fiease do ndt hesitate to call me if you have any guestions.

Sincerely, —

. L\]‘M
Kurk Williams
Project Manager

3078 E. Sunset R4, Suite ¥ « Las Vegas, NV 89120 « Tel: ¢702) 732-1188 Fax: (702) T37-7494
Nevada License #0053310 « £0073392 » HO0TI4E5
Arizona License FROCLIZTN K-11 » Utah Liccnse #7314?71—550;
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Eelix Blectric

CORNVYRETaTHwg = TP e T LR O
MISCELLANECUS INVOICE # 1611130-001
AFCO Construnrion
44 W Mayflower " INVOICK DATE: Angust 27, 2013
Morih Lag Vegae, NV 39030 THRU DATE:
ATTN:  JoePolan SUBCONTRACT:
" , rig Ranch Roplenal Pagk
FROJECT NAME: PhuzeTT

DESCRIFTION:  Extended Guethend

Extended Crvarhead - $640/day - $3,200/week for 32 weeks b3 102,400.00

Totat Amount Date b 102,400.00

Robert B Jolinson, V;

Tt and Tayuble wilhin tow (160 daye of ppetint of invaios,

Farsnant to REE eode seotiva 21085 2 pemilty of 2% por month of tha amoune awed, phut dttasmay’s fees {Fraquired for colloction, sbaf be
assnszed te 1hiz fnvoles For payments not repeived within 10 days of recolpt of [itapress pymatits from oame,

2078 B, Sunset Road, Soits 9, Las Vegus, WV 29120 Tel; (702) 732-1188 Faip: {J02) 7324356
Nevada Contractar's Licensz Mo, 0053810 - -

T 1 T e P ke LB LU e s i e pe 8

Py,
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weeee Oede B 20830100 79AM. 0 APCO Construciion - . . - No. NN ‘P. 3

"

R

APCO Construction CHANGE ORDER REQULST
. _ No. 00063
4d W, Moytlower Plgee: 702-738-01498 - -
vonh Las Vogas, BEVADA R0GI0 Fanty T02-T54-0396
TIFLE:  WELIX ELECTRIC - EXTENDED OVERHEAD DATE: 8/26/2013
YROIECT: Croig Ranch Regional Padk - Phage 2 JOB: 0193
TO: Atm: Toowrel Liamado CONTRACT NO: 1
City of North Lag Vegas
Phope: 102-633-1230
RE: To: ¥rom: Muimiber;
[tem  Deondpiion Srochft Quianitiy Unifs UnitPrice  Uax Bate Tax Avogunt Met Amouns
tnopt  WELTX BLECTRIC - IT0D WHEKS £.20080 0005 0D ET07AN.00
ERTENGED OVERHEAD
Unit Cost; $102,400,60
Unit Tax: 50.00 .
‘Total: - 5102, 400.00
APPROVAL: ' ”
By: . . " Thy:

Ioeme) Linmade v Pelan

_ N i b/
Date: . ' : Date: @/51 L3

" Bipadtien &
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City of North Las Vegas

CHANGE MANAGEMENT

Ensinesritg Services Division NO: 60068
2250 M Lag Vegus Boulevard, Ste 610 Phone: 6331230
Morth Las Vegas, NV 89030 Fax; 642-0290
PROJECT: Croig Ruoch Regional Park Phase 2 JOR; 1308
TITLE: Helix Blectric - Extended Qverhead CHANGE iSSUE:
REASON CODE: BCOPE: Onut of Scope
ACTIVITY 1D STATUS: REJ
Current Status:
Estimated Quoted ﬂqgoﬁnted Final
Budguted: $0.00 $0.00 $0.00 ! $0.00
Committod: ¥
Budget Contract Sumimary:
Original Contract Sum: $28,512,054.00
Approved Changes: $0.00
Revised Contract Sum:  $28,512,054,00
Current Change Value: $0.00
Contract Sum if Approved at this Valne: $28,512,054.00
Budget:
Contract\ PO Typa :CON No: I To: AFCO BE ' From: GHLV L
Fstiviated Quated Megotiated Final
Thme Change: ] [\ 0 0
Values: %600 o0 30.00 30.04
Commitments:
Rewmarks:

This COr is REIBCTED, This City of Morth Lag Vegas does aot have & eontenol with Helix Electrio.

N

D feo 13

T g et
/ ﬁ e &f:_""'.d-"?f_,.,_—-“'ﬂ'

Laptditiun

Mb‘:m:ﬂwu.—\ LA stpt b O
Carvp o et AN

{&MW,ZZTZW (€A
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JOEMEL LLAMADO
HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION, et al.

Page 1

DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA,
LLC, a Nevada limited
liability company,

Plaintiff,
Case No. A-16-7300091-C
Dept. No. XVII

VvsS.

Nevada corporation; SAFECO
INSURANCE COMPANY OF
AMERICA; DOES I through X;
and ROE BONDING COMPANIES I
through X,

)

)

)

)

)

)

)

)

)

APCO CONSTRUCTION, a )
)

)

)

)

)

)

Defendants. )
)

DEPOSITION OF JOEMEL LLAMADO
LAS VEGAS, NEVADA
WEDNESDAY, MARCH 21, 2018
at 12:06 p.m.

Reported By: LISA MAKOWSKI, CCR 345, CA CSR 13400
JOB NO: 100675

DALOS Legal Services, LLC
702.260.0976
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JOEMEL LLAMADO

HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION, et al.
Page 2
1 DEPOSITION OF JOEMEL LLAMADO, taken at 3333
2 East Serene Avenue, Suite 200, Las Vegas, Nevada, on
3 Wednesday, March 21, 2018, at 12:06 p.m., before Lisa
4 Makowski, Certified Court Reporter, in and for the
5 State of Nevada.
6
7 APPEARANCES:
8 For Helix Electric of Nevada, LLC:
9 PEEL BRIMLEY LLP
BY: CARY B. DOMINA, ESQ.
10 3333 East Serene Avenue
Suite 200
11 Henderson, Nevada 89074
(702)990-7272
12 Cdominalpeelbrimley.com

13 For APCO Construction:

14 MARQUIS AURBACH COFFING
BY: CODY S. MOUNTEER, ESQ.
15 10001 Park Run Drive
Las Vegas, Nevada 89145
16 (702)382-0711
Cmounteer@maclaw.com
17
For the City of North Las Vegas:
18
CHRIS CRAFT, ESQ.
19 City of North Las Vegas
2250 Las Vegas Boulevard North
20 Suite 250
North Las Vegas, Nevada 89030
21 (702)633-1230
Craftc@cityofnorthlasvegas.com.
22
23 Also Present: Joe Pelan
24 * Kk x K %
25

DALOS Legal Services, LLC
702.260.0976
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JOEMEL LLAMADO

HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION, et al.
Page 3 |
1 INDEX
2 WITNESS PAGE
3 JOEMEL LLAMADO
4 Examination by Mr. Domina 4
Examination by Mr. Craft 99
5
6 INDEX OF EXHIBITS
7 EXHIBIT PAGE
8 Exhibit 1 Affidavit 26
9 Exhibit 2 Section GC-6.3, City & 41
APCO contract
10
Exhibit 3 1/28/13 Letter from 50
11 Helix to APCO
12 Exhibit 4 TIA No. 1 51
13 Exhibit 5 TIA No. 2 55
14 Exhibit 6 Email Chain 61
15 Exhibit 7 Email from Lisa Lynn 65
16 Exhibit 8 Email from Lisa Lynn 73
10/3/13
17
Exhibit 9 City's Response to TIAs 76
18 1 and 2
19 Exhibit 10 A 10/10/13 CCA in TIA 84
No. 1
20
Exhibit 11 11/12/13 email from Lisa 86
21 Lynn
22 Exhibit 12 Email with Attachments 92
23 Exhibit 13 Change Order Log 95
24 ~o0o-
25

DALOS Legal Services, LLC

702.260.0976
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JOEMEL LLAMADO

HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION, et al.
Page 4

1 LAS VEGAS, NEVADA, WEDNESDAY, MARCH 21, 2018

2 12:06 p.m.

3 -o0o-

4

5 (The court reporter requirements under

9 Rule 30(b) (4) of the Nevada Rules of

7 Civil Procedure were waived.)

8

9 JOEMEL LILAMADO,

10 having been first duly sworn, did testify as follows:
11

12 EXAMINATION

13 BY MR. DOMINA:

14 Q. Morning, sir. My name is Cary Domina.

15 I'm an attorney with the law firm of Peel Brimley.

16 We are counsel for Helix Electric, a Nevada LLC.

17 Helix has pursued a claim or filed litigation

18 against APCO Construction and its surety company.

19 Were you aware of that, that there is
20 litigation?
21 A. Yes.
22 Q. Now, the litigation involves the project
23 known as the Craig Ranch Regional Park, Phase II.
24 During the deposition, I'm just going to refer to

25 that as the project. You'll understand that that's

DALOS Legal Services, LLC
702.260.0976
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JOEMEL LLAMADO

HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION, et al.
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10
11
12
13
14
15
1o
17
18
19
20
21
22
23
24
25

Page 33
basically double-checking what he's doing and
overseeing what the inspector is doing.

Q. Right. 1Is there an unwritten rule --
because the -- I assume that the inspector you're

referring to could also be an inspector that's
inspecting a private project not related to the
City of North Las Vegas, but within the City of
North Las Vegas; correct?

A. The inspector that we have is -- they do
inspect private development as well, as well as
capital improvement projects. But this specific [
inspector is a capital improvement inspector

working for this job.

Q. Okay. Meaning his specialty is public
works?
A. Public works.

0. Then I'd like to go to paragraph 6. It

says, "APCO submitted invoices from Helix Electric
for extended general conditions."

I'm actually going to combine six and
seven, so hang on to six.

And then it says, "Seven. I personally

rejected those requests because they had no merit.”
I wanted to get an understanding of what

that means, that those change order requests for

DALOS Legal Services, LLC
702.260.0976
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HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION, et al.
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14
15
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Page
extended general conditions or those invoices had
no merit. What did you mean by that?

A. From Number 6, the submitted invoices
from Helix Electric was given to me in my trailer,
and combining that with I personally rejected those
because they had no merit, because they came from
Helix. The city only accepts change order requests
from the general contractor.

If they needed something to be submitted
to the city, they would, as every other
subcontractor would, submit to the general
contractor. The general contractor would then put
it in the same change order request that we spoke
about earlier, then submit that to the city as an
official submittal of a change request.

This that I received is -- I didn't
consider that to be a change order request because
it did not come from APCO, it came from Helix, the
subcontractor.

Q. When you say -- now I interrupted you.
Go ahead. Finish.

A. They would have to go through the proper
channels just like everybody else, so that I can
then receive it correctly through the process of

the change order request.

DALOS Legal Services, LLC
702.260.0976

34
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Page 35

Q. So when you say these invoices came from
Helix to City of North Las Vegas, was there someone
from Helix that approached you at the trailer and
delivered these invoices?

A. No. I believe it was the superintendent
from APCO who handed me that, but it did not have
the same cover letter or everything that I expected
from a change order. It just says these are from
Helix, these are the change orders. And I remember
browsing through it like this not thoroughly, but
just this, and I said, I cannot accept this, this
is from your subcontractor, give it back to them, I
only accept things from APCO.

Q. Okay.

MR. CRAFT: Joemel, if you can be more
careful in saying like this. It's hard for the
court reporter to translate.

THE WITNESS: Oh, I leafed through it
briefly. I don't know how to express that, and
like speed reading and just said, This is not
acceptable, you have to submit it to your
contractor, general contractor, who will then
submit it to me.

BY MR. DOMINA:

Q. Okay. As I show, as we go through some

DALOS Legal Services, LLC
702.260.0976
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Page 86 f
the City of North Las Vegas reject that claim?
A. They would.
Q. Okay. Turn that over.
(Exhibit 11 was marked for
identification.)
BY MR. DOMINA: |
0. Joemel, you now have Exhibit 11 in front |

of you. Could you just take a minute and flip |
through it to see if it's documentation that looks
familiar to you.

A. Yes. Yes, this does look familiar to me.

Q. The first document we're looking at is an
e-mail from Lisa to you, and it says, "Joemel,
please see attached for your review and approval,"
and there appear to be at least two documents,
possibly three attached to that e-mail.

Do you see that?
A. Yes, I do.

Q. One of which is Change Order

Request 68.1. Now, this e-mail is dated
November 12, 2013, so that's a full month after
APCO and the City of North Las Vegas settled their
claims; correct?

A. That is correct.

Q. So if you turn to Bates number -- or the

DALOS Legal Services, LLC
702.260.0976
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Page 87

second page. You're already there, I think.

A. This one?

Q. No. I think you're on that page I was
looking at. The one right after the e-mail --

A. Okay.

Q. -- 117.

So this is Change Order Request 68.1.

This is kind of what I was talking about earlier.

What do you recognize this document to be?

A. A revision of 68.
0. And a revision of what, sorry?
A. 68. I'm trying to find out what 68 is,

because normally when you have a .1, as we
mentioned before, it's a revision of a different
document. That's the same document that was
submitted back in -- it's dated 9/16/13.

Q. So this is APCO's change order request

sent on behalf of Helix; right?

A. That is correct.
Q. For the general conditions?
A. Correct.

Q. And again, as you testified, if APCO
submitted a change order request pertaining to

extended general conditions after that date that

the settlement agreement had happened, or had took

DALOS Legal Services, LLC
702.260.0976

JA859



JOEMEL LLAMADO

HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION, et al.

W N

w 4 o W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page
place, you would have rejected it just as a matter
of course?

A. Yes.

Q. If you turn to -- there's a few documents
here. Basically I'll just scroll through them
quickly. If you go to Bates 118, so that's a
letter from Helix, this is a letter from Helix to
APCO basically identifying that there has been
further delays to the project and that they would
be seeking an adjustment to their claim for general
conditions. Do you see that?

A. I see it.

Q. Do you recall getting this document as
part of the documents that were e-mailed to you?

A. I would like to say yes, if it was
attached to the same e-mail string.

0. Okay. And then there is the one after
that is an invoice. The one after the letter is an
invoice from Helix for 111,847?

A. Correct.

Q. And then behind that you'll see a kind of
a spreadsheet. It looks like a breakdown of
Helix's overall makeup of its general conditions.
Do you see that?

A. I see it.

88
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0. And then the last document is your
response. This is that change management document
that you said is generated when a change order
request 1s rejected; right?
A. Correct.
Q. And here, if you look at -- and first of

all I should ask, are you again the author of this

document?
A. Yes, I am.
0. And of the remarks section specifically?
A. I remember it because I remember missing

the date. And this time I had to make sure I put
the date that I dated it. The submittal dated
November 5th is rejected on November 13, because
the last time I had to hand-write the date because
this program was so archaic.

Q. Got you. So I want to focus on the
remarks here. It says, This is the second change
order request for Helix Electric's extended
overhead submittal. The first one was submitted on
September 9, 2013 and rejected on September 16,
2013. This submittal dated November 5th, 2013 is
rejected on November 13, 2013.

Again, what -- and this, in your remarks
here, do you specifically say why it's being

DALOS Legal Services, LLC
702.260.0976
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JOEMEL LLAMADO

HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION, et al.
Page 90

1  rejected?

2 A. Because it is the same submittal. This

3 is the second COR for Helix's extended overhead and
4 submittal. It is rejected. I don't see a reason

5 why it was rejected. It just says it's been, so...
0 Q. But you refer back to the first

7 rejection; right?

8 A. Right. Right.

9 Q. And what was the purpose of you doing
10 that?

11 A. Because it was -- it was from Helix, not
12 from -- from our contractor who we have a contract
13 with.

14 Q. Okay. So for the same reasons that it

15 was rejected the first time you were rejecting it
16 the second time, because of the contractual privity
17 concern?

18 A. Correct.

19 Q. And again, here I'm going to ask even
20 though Helix provided some backup or apparently
21 provided some backup with a breakdown, you didn't
22 specifically ask for that backup?
23 A. No, I did not.

24 Q. And you didn't reject this because there
25 wasn't sufficient backup, it was rejected for other

DALOS Legal Services, LLC
702.260.0976
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reasons?

A. For other reasons.

0. Okay. And do you know if you also
rejected it because the city believed that it had
struck a deal with APCO and had settled claims for
extended overhead and costs? Do you know if that
was in your mind at the time?

A. I have no knowledge of what was going on
between APCO and Helix. It was rejected mostly
because it was not from my contractor, but from my
subcontractor.

Q. I must have misspoke, because from what
you said I did misspeak. What I meant to say was
do you know if at the time that you received this,
one of the bases for you rejecting it was also the
fact that the City of North Las Vegas and APCO had
reached a resolution on delay and disruption impact
damages to the project?

MR. CRAFT: Objection to form.
BY MR. DOMINA:

Q. Do you know if that was in your mind as
part of the reason, or was it just solely going
back to the outside the contract relationship?

A. In my —— in recollection of this, I

rejected it based on the same reason I rejected it

DALOS Legal Services, LLC
702.260.0976
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(Exhibit 12 was marked for
identification.)
BY MR. DOMINA:
0. Joemel, you now have Exhibit 12 in front

of you. Again, will you take just a few minutes to
scroll through it and tell me if you recognize this
packet of information?

A. Okay.

Q. So if you recall from the last exhibit we
were looking at, there was a letter from Helix to
APCO indicating that Helix would be seeking an
additional two months for their extended general
conditions and that they would submit that invoice.

Do you understand the documents that are
attached to this e-mail to be the backup or the
information that Helix said it would be providing
to APCO with respect to those two months?

A. Yes.

Q. Okay. You specifically recall receiving
this e-mail and package of information?

A. Yes, I do.

Q. All right. We're going to go through it
real quickly, the change order request. So the
second document, Bates 137, it's a Change Order

Request No. 93 from APCO to City of North Las Vegas

93
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for 26,304; correct?
A. Correct.
0. And then behind that is an invoice from
Helix to APCO for that same amount?
A. That is correct.
0. And then behind that document there is a

breakdown, but only including the last two months
of the project. Do you see that?

A. I see it.

Q. And so the one I want to talk about, the
document I want to focus on is the last document,

Bates 136, and again, were you the author of this

document?

A. Yes.

Q. Including the comments, the remarks
section?

A. Yes.

0. And here it says this COR, this change
order request in the amount of 26,304 for Helix
Electric extended GCs is rejected on 12/4/2013.
Now, in this case you don't refer back to the first
and the second rejection. What was the basis for
rejecting it this time around?

A. It was already completed, the TIA was

already signed and we expected nothing more from --

94
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JOEMEL LLAMADO
HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION,

et al.

1  from APCO. So we deemed the project to be complete

2 and therefore this has no basis, and so it was

3 rejected.

4 Q. So again, going back to the same, same

5 reason, it was outside the contract, and at this

6 point it had already been resolved, that issue had

7 been resolved with APCO?
8 A. Correct.
9 Q. Okay. Again, you never had any

10 indication or any thought that Helix needed to

11 provide additional support or backup to justify

12 these amounts?

13 A. No.

14 Q. Okay. And in fact, had Helix provided
15 you with additional backup, that would have in no

16 way changed your position to reject this change

17 order request; correct?

18 A. That is correct.

19 Q. All right. TIf you just give me a minute
20 here, I've got one last change order, or one last

21 document I want to show you. You can put that one

22 aside.

23 MR. DOMINA: This should be 13.
24 (Exhibit 13 was marked for

25 identification.)

Page 95

DALOS Legal Services, LLC
702.260.0976
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JOEMEL LLAMADO

HELIX ELECTRIC OF NEVADA, LLC v. APCO CONSTRUCTION, et al.
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REPORTER'S DECLARATION
STATE OF NEVADA)
COUNTY OF CLARK)
I, Lisa Makowski, CCR No. 345, declare as

follows:

That I reported the taking of the deposition of
the witness, JOEMEL LLAMADO, commencing on Wednesday,
March 21, 2018, at the hour of 12:06 p.m.

That prior to being examined, the witness was by
me duly sworn to testify to the truth, the whole
truth, and nothing but the truth; that, before the
proceedings' completion, the reading and signing of
the deposition has been requested by the deponent or
a party.

That I thereafter transcribed said shorthand
notes into typewriting and that the typewritten
transcript of said deposition is a complete, true and
accurate transcription of said shorthand notes taken
down at said time.

I further declare that I am not a relative or
employee of any party involved in said action, nor a
person financially interested in the action.

Dated at Las Vegas, Nevada this 5th, da

April, 2018.

DALOS Legal Services, LLC
702.260.0976
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October 3, 2013

ViA FACSIMILE ONLY: (702)732-4386

Mr. Bob Johnson

Holix Electrio

3078 E. Sunset Road, Ste. 9
Las Vegas, NV 39120

RE:  Craig Ranch Project

Helix Electric — Extended Overhead

Dear M. Johnson:
Attached is yonr invoice of Anpust27, 2013 n the amount of $102 ,400. Atthistime APCO
has not received any back-up documentetion fo undo the previous fomwl rejection made by the

City of Nosth Las Vegas,
I you want APCO to I¢~submzt yaur request, please provide the p

review,

'

Joe Pelan
Contract Manager
APCO CoNSTRUCTION

44 W. Mayflower Ave. ¢ North Las Vegas, chada 89030 » Phone; (702)734-0198 » Fax: (702)734-0396
E-Mall: apcoconstruciion.com » Nevada Contractors License; DDIA563 + A/B » Unlimbted

viate back-up for
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Qrlehgr 3, 2018
VK ENTAIL GHLY: ipéian@aptssonstriction coih

JoeFelan
Apco Constonetion

L, W payilower Avis.
Nofhlas Vedas; Nevada 80080

Wegaeding: Réjectedtinvoibs T61THSI00Y:
Cralg-Rangh ParkPHASS IR

Deariie: Pelan:

AlEched please find mge requested backup documentafion requested: ta-supputt.

aur invaice 161 T1aM: ANEO0T: Pleags. hote thal after addifiopal review of our
extantied cverha&d Tor e datée: of, Jénuary 18, 2018 - Rutgusk 30, 2013, we
found thet our saloulsted extandsd overnead was. oiually . §1F84T ang not

S102400, thatwe g na!;y requested. Wexdll besubmitings ravised iﬁfmxée i

thé Amougt of $111:8

raddifion wilt weillbe subaitng 3 gepa?gm immw farexdended overhead for
the dides-of Sepleriberd, 2013 —Ootokies 25, 20

Please do rot hesitdite Yo caltme if xouhaw:wfqub%sﬁm

Sinorroly;.

Jarcilisms
Project:Marager

swmw@mspxw«»mvm;mmzn o T BS SIS hac (oD RN
Melrada xzxmgicﬁsﬁsm«mmﬁ@,&,ﬁmmmws
SsrfroninTorpee mmm Wwwﬁkmmswmwm&u
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Helix Flectric

CONRERTULTORAM - WH ST YO

APCO Congirnetion

44 W Mayflower

Worth Las Vegas, NV 3030
ATTN: Joa Pelan

DESCRIPTION:  Extended Qvethead

Extended Overkead » Seo Attached

Total Amowgt Due

MISCELLANEQUS INVOICE # 161113M-001R1

INVOICK DATE: Angast 27,2013
THRU DATE:
SUBCONTRACT:

, Cralp Runch Regiopal Park
PROJECT NAME: 0

3 111,847.00

S M0

A

Due and Payibls withis te (10} days of reccipt of Involee.

Rotert D John Mcﬂ Pregidont

Pusshantto B codi: secton 71085 peoalty 0F 29 per aonth of e senount aved, phs atosmey’sfess I requfred foreolistion,
seatssed 10 (his bavolen for puymonte notreesived within 10 duys afreoeipt el progeess prymeats from ovmer

2078 I Sunset Rosd, Suite 9, Las Vegas, NV 89120 Tel; (702) 732-1188 Fax: (702) T52-4386
Nevada Contractor's License No. 0053810

et ia S o et ARG FIER Y B e b e = avead S et st Pt and

Lt deabm 3.
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APCO Construction

44 W, Mayflower
Worth Las Vegas, NEVADA 80030

Phone: 702-734-0198
Yax: T02.734-0396

CHANGE ORDER REQUEST
o, 00068.1

TITLE:  HELIX ELECTRIC - BXTENDED OVERHEAD
PROJECT: Craig Ranch Regional Park - Phase 2
TO: Aftn: Joemel Llamado

City of North Las Vegas

Thone: 702-633-1230

DATE: 11/5/2013
JOB: 0193
CONTRACT NG; 1

R¥: To: Froms; Number:
item Daseription Stockdl Quantity Units Unit rice  Tas Rate Tax Amount Net Amonnt
00001  HELIX BLECTRIC - 1,000 §111.887,00  0.00% S000  §411.847.00
EXTENDED OVERMEAD :
(133 - 730013)
Unit Costs $111,847.00
Unit Tax: $0.00
Total; $111,847.00
//-""“"m"‘;‘ ,;/})
s
APPROVAL: /
By: BY:, ,;f’ il
Joemel Llamado & lgePelan
Thate: Datee g TLe 13
fepedithon ©
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City of North Las Vegas

CHANGE MANAGEMENYT

Eaogincering Serviees Division NQ: 00068.1
2250 N Lag Vegas Boulovard, Ste 610 Phone: 633-1230
North Lag Vegas, NV 89030 Tax: 642.0390
PROJECT: Craig Ranch Regional Patk Phese 2 JOB: 1398
TITLE: Helix Bleotric Bxt. Overhead 2 CHANGE ISSUE:
REASON CODE: SCOPL: Out of Scope
ACTIVITY 1Dy STATUS: RET
Current Statuy:
Bstimated Quoted Negoiiated Tinsl
Budgoted: $0.00) 50,00 $0.00 $0.00
Conunitted:
Budget Contract Summary:
Original Confract Sum: $28,512,054.00
Approved Changes: $0.00
Revised Confract Sum: $28,512,054.00
Chivrent Chaiige Value: $0.00
Contract Sumt if Approved ot this Value! $28,512,054.00
Budget: i
ContractiFO Type :CON No: 1 To: APCO BE  From:CNLY iDL
Estimated Quoted Negotiated Final
Time Chavige: 0 [ 4 )
Valnes: $0.00 §0.00 $0.00 $0.00
Comshitments:
- Remarks:
This is the 20d COR for Helix Bleotric's extended overhead subiittal, The itted on opt. 9, 2013
and Rejected on Sept. 16,2013. This submittal dated Nov. 5, 2013 %R} 3
Egp:dhim(‘)
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Helix Electric

CONSTRUCVTORE MWD IRLATRR

ARCQ Construstion

44 W Mayflower

Nortit Las Vegas, NV 88030
ATTN;  Jos Pean

DESCRIPTION:  Exfended Overhead

Extouded Overbend - Sea Atfoshed

- ‘Total Amgunt Dps

Dua siid Yayoblo withde ten {10) days of rocelp) of fuvelce,

MISCELLANEQUS INVOICE ! 161113M-002

INVOIGE DATE: November 13, 2013
THRUDATE:
SOBCONTRACT

Cralg Ranch Reglonal Pask
FPhasel]

PROJECT NAME:

S 2630000

3 26,304.00

Tursyant to BEF codo suction T108.5 & pennfty of 2% per tnonth ofthe wmount owed, plus attomey's foas ifrequlred for coiection, shidi be
assessed 1o this {nvofeo Tor payments nof received within 10 days of recipt of propeoss payrents fros swner,

3078 B, Sunset Road, Suite 9, Las Vegas, NV 89120 Tel: (702) 732-1188 Pux: (707) 732-4386
Nevada Conleactor's Livense No, 0053810
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APCO Construction CHANGE ORDER REQUEST

No. 00093
44 W, Mayflower Phone: 702-734-0198 '
Norlh Las Vegas, NEVADA. 80030 " Fax: 702-734-0396 !
TITLE:  HELIX ELECTRIC-EXT.GC'S Sept.-Oct DATE: 11/18/2013 ‘
PROJECT: Craig Ranch Regional Park - Phase 2 Jon; 0193
TO: Attn: Joemel Lismado - CONTRACT NO: 1 5
City of Noxth Las Vogas
Phono; 702.633-1230
RE; To: ; ¥rom: Nuinber:
Mtém, .. Description Ti. StackH- Ottty Unlty.. UltPrice  TexRate Tax Anfount Net Emount
0000]  HELIXBLECTRIC- 1.000 $2630400  0.00% $0.00  $26.304.00
EXTENDED OVERHEAD
(O/12012 - 1025013)
Unit Cost: $26,304.00
Unit Tax; sn.00
‘Total: $26,304,00

APPROVAL: W
By: ot

By: ;
Joema! Llamado / / Jo71’aian
Date: Date: g 4 (Pl 13

/

Brpedithon &
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City of North Las Vegas

CHANGE MANAGEMENT

Bugineerhng Services Division NO: 00093
2250 N Las Vegas Boulovard, Ste 610 Phone: 633-1230

Noith Las Vogas, NV 89030 Fax: 642-0390

PROJECT: Craig Ranch Regional Parlc Phase 2 JOB: 1398
TITLE: Helix Electric Extended GC's CHANGE ISSUL:

REASON CODE: SCory: Out of Scope.
ACTIVITY ID:

STATUS: REJ

Budgeted:

Committed:

Lot

Approved Changes:

Ou iginal Contract Sum. $28,512,054.00

$0.00

Revised. Contract Sum:  $28,512,054.00

Current Change Value:

$0.00

Contract Smm if Approved. at this Value: $28,512,054.00

Cunlract\l’() Type .CCJN - Na. T
Estimated Quoted
‘Time Change: 0 0
Values; 30.00 $0.00

Txpsditlon

To.: APCO
Negotinted Final
0 0
$0.00 30.00

i3 BEERR
BE From. CNLV JT.)L
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From: Victor Fuchs <viuchs@helixelectric.coms

Sent: Monday, December 14, 2015 7:04 PM
To: Richard Peel
Subject; FW: Promissory Note

Please call mer on this

Viclor Fuchs
President
Helix Electric

3078 E, Sunset Rd, Suite 9
Luas Vegas NV 89120
vinchs@belixeleetric.com
Main Phone (702)732-1188
Dircet Line(702)697.8203
Fax (702)699-5743

HELIX ELECTRIC

CONSTRUCTORE « ENGINEERS

2014 ABC Excellence in Construction Eagle Award Winner
2013 ABC Excellence in Construction Eagle Award Winner
2012 ABC Excellence In Construction Eagle Award Winner
2031 ABC Excellence in Construction Eagle Award Winner
201D ABC Excellence in Construction Eagle Award Winner

From: Joe Pelan [malltotipelan@apcoconstruction.com]
Sent: Friday, January 16, 2015 2:52 PM

To: Victor Fuchs

Subject: RE: Promissory Note

Victar, | received your email and understand your position, Have a good weekend,

From: Victor Fuchs [mailto:viuchs@helixelectric.com)
Sent: Tuesday, January 13, 2015 11:52 AM

To: Joe Pelan

Ce; Kathi McCain

Subject: FW: Promissory Note

Importance: High

Joe,

Please accept this emall as a 30 day extension of time for the execution of protnissory note attached..

JAZ86



In good falth we extending this time per your request, so you can come up with an arrangements to repay the

outstanding amount that is past due.

1 we don’t hear from you within 30 days we expect you to elther sign an attached agreement without any exception or

have a plan of repayment that Is acceptable to Helix Electric.

Please confirm in writing that you accept these terms by the end of business day tomorrow.

If we don't hear from you by the end of business day tomorrow Jan 14", we will have no choice to turn this matter over

to our legal to collect the outstanding amounts that are due.
Sincerely,

Victor Fuchs
President
Helix Blectric

3078 E. Sunset Rd. Svite 9
Las Vegas NV 89120
vhichs@helixeleciric.com
Main Phone (702)732-1188
Divect Line(702)697-8203
Fax  (702)699-5743

HELIX BLECTRIC

CONETRUCTORS » ENGIREERS

2013 ABC Excelience In Construction Eagle Award Winner
2012 ABC Excellente In Construction Eagle Award Winner
2011 ABC Excellence In Construction Eaple Award Winner
2010 ABC Excellence In Construction Eagle Award Winner

From: Kathi McCain

Sent: Tuesday, January 13, 2015 9:16 AM
To: Victor Fuchs

Subject: FW: Promissory Note

Po § need to do anything further with this?

HELIX ELECTRIC

CONSTRUCTORS » ENGINELRS

Kathi McCain, Executive Assistant (v
Victor Fuchs, President

Helix Electric

3078 E. Sunset Road, Suite 9
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Las Vagas, NV 88120
T:.(702) 732-1188
F: {702) 699-5743

From: Kathi McCain

Sent: Monday, December 15, 2014 8:27 PM
To: Victor Fuchs

Subject: FW: Promissory Note

"m not sure when this is due now,

HELIX ELECTRIC

CONSTRUCTORS « ENGINCGERS

Kathi McCain, Executive Assistant to
Vietor Fuchs, President

Helix Eleclric

3078 E. Sunset Road, Suite @

Las Vegas, NV 88120

T:(702) 732-1188

F; (702) 689-5743

From: Kathl McCain

Sent: Wednesday, December 10, 2014 5:50 PM

To: ‘ipelan@apcoconstruction.com’

Ce: Victor Fuchs

Subject: Promissory Note

Good evening, Joe,

Victor asked that | forward this promissory note to you for execution,

Thank you.

HELIX BLECTRIC

COMSTRUCTORS ~ENGIMLERS

Katht McCaln, Executive Assistant to
Victor Fuchs, President

Helix Electric

3078 E. Sunset Road, Suite 8

Las Vegas, NV 89120

T:{702) 732-1188

F: (702) 699-5743

JAZR8



PROMISSORY NOTE

Las Vegas, Nevada
$138,151.00 Dated Novembey 13, 2014

FOR VALUE RECEIVED, APCO CONSTRUCTION (the “Maker™), promises to pay to the order of
HELIX ELECTRIC OF NEVADA, LLC, a Nevada limited liability company (the “Holder” or “Helix™),
the principal sum of Ong Hundred Thirty Bight Thousand One Hundred Fifty One and No/100 Dollars
($138,151.00 — the “Principal Sun™) on the following terms and conditions:

Payment. The Principal Sum shall be payable in three (3) payments as follows: $20,000.00 due on or
before November 21, 2014; $59,076.00 dus on or before November 21, 2015; and $59,075.00 due on or
before November 21, 2016, The principal balence of this Note may be prepaid, in whole or in part, atany
time aud from time to time, without premivim or penalty, The payment of the Principal Sum shell be made
to the Holder at the following address: 3078 Rast Sunset Road, Suite 9, Las Vegas, Nevada 89120, or at
sach other place as Holder may designate, in imsmediately available funds in US Dollars,

Securily Interest. To secure the duties and obligations under this Note, Maker hereby assigns and grats (o
Holder, as a secured party, a continuing Nen on and security interest in any and all assets currently owned
or hersinafler to be acquired by Maker (the “Collateral”), which shatl include without Hmitation, (i) all
tangible personal property, fixtures, leasehold improvements, trade fixtures, eguipment and other personal
property and (ii) sl general intangibles and quasi-tangibles, slong with all proceeds or produets
(including insurance procesds) thereof, all additions and accessions thereto, and all substitutions and
veplacements therefor. Maker, as a debtor, irrevocably authorizes Holder at any time and from time to
time to tile in nny Uniform Commercial Code (FUCC”) jurisdiction any initisl financing statements and
amendments thercto that () indicate the Collateral (a) as all sssets of Maker or words of similar effcct,
repardless of whether any particular agset comprised in the Collateral falls within the scope of Article 9 of
the Nevada UCC or any other applicabls jurisdictions, or (b) as being of an equal or lesser scape or with
greater detail, and (i) contain any other information required by Article 9 of the Nevada UCC or any
other spplicable jurisdictions for the sufficiency or filing office acceptones of any financing statement or
amendment.

Default Intersst. Shounld defoult be made in payment of the Principal Sum and/or interest when due, the
total sum remaining vnpaid shell become immediately due and payable at the option of Holder of this Note
and bear interest at the additionel default interest rate of prime plus five percent (5%) per anmurm,
compounded daily, or the maximum intercst rate allowed by law, whichever rate is lower, until paid in full
(the “Defanlt Interest™). In addition to Maket's failure to make payment when due, showld either Maker
suffer upon himselF for more than thirty (30) days without removal or elipination, any attachment,
garnishment, execution, assigoment for benefit of creditors, receivership, bankmiptey, judgment lien, tax
lien or commit any act of bankruptey, then Maker shall be considered in default and subject to immediate
acceleration of the Prinoipal Sum and Default Intercst.

Allocation of Payment. In the event that Holder receives an amount in payment which is less than the
principal and interest accrued to date, then such payment shall first be allocated first to the payment of
agorved intorest and second the payment of the prinaipal balance heveof in the inverse order of maturity,

Waiver of Defenses. Makoer and every endorssr, guarantor, surety and any other person liable for
payment of the indebtedness cvidenced by this Note hereby waive demand for payment, presentment for
payment, protest, notice of protest, notice of dishonor, and any other notice to which such person ot
persons tixight otherwise be entitled.
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Rights wpon Default. If either Maker defaults in the payment of the Principal Sum when due, then (i)
Holder shall have all rights available under this Note, any security agreement securing this Note, or any
relsted guaranty, or as otherwise provided al law or in equity and (if) Maker shall pay Holder's reasonable
costs and gxpenses incurred in the collection of the amount duc under the Note, including but not linited
to rcasonable atiomey fees, and in the event of court action, all costs and such additional sums and
attornoy fees as the cowrt may award. Maker waives all night to & jury trial in connection with the
enforcement of this Note.

Joint and several Liability, The obligations of Maker and every endorser, gusrantor, surety and any other
person liable for payment of all or any part of the indebtedness evidenced by this Note shall be joint snd
several,

Miscellaneous.

0] If any term, provision, covenant or condition of this Note, or any application of them,
should be held by a court of vompetent jurisdiction to be invalid, void, or unenforceable,
afl provisions, covenants and conditions of this Note and all applications of thom not held
invalid, void or unenforceable, shall continue in full foree and effect and shall in no way
be affected, impaired or invalidated.

(i) The Jaws of the State of Nevada shall govern the validity, construction, performance and
effect of this Note. Any action to enforce Maker's obligations may be brought in any
coutt of competent jurisdiction in the State of Nevada,

DATED this____day of November, 2014,

MAKER: APCO CONSTRUCTION

By: Joe Pelan, APCO Construction
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APCO Construction CHANGE ORDER REQUEST

‘ No. 60639.1
44 W, Muylower P£hone: 702.-734-0198
Nortit Lag Vegas, NUVADA, 89030 Fax: 702-734-0396
TYTLE: TIA#L&H2 -COMPLETION DATE - 717113 DATE: 5/9/2013
PROJECT: Craig Ranch Regional Park - Phasge 2 JOR: 0193
TO: At Joeme! Limnudo CONTRACT NO: |
City of North Las Vegas
Phone! 702-633.1230
RE: To; From: Number:
DESCRIPTION OF PROPQSAL ’
TIA 4T &2 WITTH COMPLETION DATE OF QCTORER 22, 2013,
Hem Deseription Sluck# Quapiity Units Unlt Price  Tax Rare Tay Ambunt Net Amount
00001 DUST CONTROL & TRACK 9.000 MONTHS SIASHI00 0.00% 8000 $131,247.00
QUT (4 MONTHS)
onnnz  SWIT (9 MONTILSS 9,000 MONTHS SRINOY  DAGY SO0 $7,497.00
aunpy  SUTE SECURIEY 9,00 MONTHS FIAVLE U SO0 $112,425.50
MORTHE) ,
pougnE GENERAL CONDITIONS 2,000 MONTHS £53.245.00 0.00P% SO0 $479.20500
NS HMOME OFFICE QVERMEAI Q0 MONTHS 530,366,060 0,00% S0.00 5273 204,00
{0 MONTHS)
GG MAINTENANCE (9 . 92,000 MONTHS SOHOMD  0.00% 000 $88.400.00
MONTHS)
Unit Cost: $1,090,066.50
Unit Tax: $0.00
Total: $1,090,066.50
'4" . Es 'j/
APPROVAL: L/ o
\\'-» " / ..
By: Byl
Toemel Linmado ! Jod Pelan
Batnee Date: AL /“(‘0 =

Fypeettaw
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CONSTRUCTION
May 9. 2013 %

ViA EMAIL ONLY: Hamadoi@citvofnorthlasvezas,com

My, Joemet D, Llamado

Construction Mansgement, Senior Engincer
City of Notth Las Vegas

2266 Civie Center

Narth Las Vegas, Nevada 89030

RE;  CRAIGRANCH COR#39.] & TIALZ

Dear Mr, Liamado:

Please find atached TIA #2 prepared by Hill International indicating the cuusations and
delays associated with the 3 critical patly jtems. Alse please find attached Change Order Request
#39.1 in the amount of $1,090,066.50 as compensation for the costs associated with the extended
schedule, Tn partnering with the Clty of North Las Vegas, APCO requesls a mesting sometine
during the week of May 20th — 24 at the City’s convenience. We are in hopes of an amicable
resolution (o this issue and look forward to meeting with your staff.

i you have any questions or comments, please, Jrgt rc} to contact me at gy me.

s

L " r
~ / g -
Yoursyuly, 7
A

[ l ] 4""‘.

o\“ { .
Joe(Pelan

Contract Manager

APCO Construction

[evs Jim Barker — Las Vepas Paving (via email)
Randy Nicker] — APCO Construction (via email)
Brian Bohn ~ APCO Construetion (via email)

44 West Mayflower Ave, » North Las Vegas, Nevada 89030 « Phone; (702)734.0198 » Fax: (702)734-0396
E-Mall apcoconstruction.com » Nevada Contractor’s License: 0014563 = A/B » Unifimited
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" LHY QF ‘j N
NORTH {AS /‘ AL

\ CONSTRUCTION CONFLICT AUTHORIZATION NO. 00050

Eoginsarng @ervied Divislon Phone: 6331230

2260 N'Los Vigyuys Boutovord, Sia € Fax: 642-0390

Morin Log Vegas, NV 89030 TUD: (B00) 326.6668 Bl inpndoj@cityolonhiosvaiat.com

Clty of North Las Vegas Cralg Ranch Regional Park Phase 2 Project

TO: AFCO Construgtion
3840 N, Commarco Streel
Norh Las Vagas NV B9032 Date: October 10, 2013

ATTN: Joe Relan
Subject: TIA#1 thru 10/25/13 Reference Spac. Section:

Gantlomen:
Yot are horghy direcind ta meka the herein duacribed shangen from the planes and spocifications or do tho following dousarMed work

not nciutiad in tho plans nnd spusifieations of thin contract, All now werk heroin doatrihad whall bo done in ascordanco wlth th
applicable provistona of tho pluns and sprolfications, pxoopt as ified by thia do 1, NOTE: This order 6 aat offective antlt
appravod by the Gwnar, or uptl sn mithorized Flald Direotiva s exoouted.

PESCRIPTION OF CHANGE/REASON FOR CHANGE: ¥
Time tmpact Analysin offer to APCO (sre atlazhad).

OST OF CHANGE: : ('”"" 560,724.2:‘5:?

FONTRACT TIVE AUJUSTRENT: 0 Day(s) |

Yhia eenstenciun conflict authorization constitutes full and comploto camponsation for ol lzber, cquipmont, msterials, evernead,
profit any and ol indleget oonte, and tma adjustmont fo perfornt tho abave doscribod change. All sther souls ire non-componsnbin,

Ascopibd By 7 Bted Begepisd 57 atsy
Apcwﬁt? };/(\!2%“ City of Nofih Las Vogas .7

’é/’?? Lt ohil s (A A,
Joo Wotan v i } 4

y 7 .

andiyubtion Managor

Flie Nowt 10204

lsstap Flle! Page 1 of i 1.6, ccond
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Ityeins Uity Muoager

fluyer
Jeffvay B Buchouse

Aok . few

1
Counell Menmbeis A, fég}% N ;
At €5, \Wond R o A8, Y
Prawedn A, Goynes-Brown / CHY OF
: / . R N gp g A
Wade W, ¥agna NORTH LAS VEGAS

Janae ¥ Huvmn
Year Vil 1f ¥ hedee
Depaviment of Public Works ~ Dy, Qlong Liu, PG, WEOR
2250 Ly Veps Bowtevind, North + Suits 200 - North Los Vepan, Nevida 80030
Tujopliona:  (02) B31-1919 « Fax: (I02) G49-4G06 - TDI% (R0D) 326-6868
e el o

Oclober 2, 20113

My, Jo Felan

APCO Copstruction

3432 M, 5" Byest

torth Las Vagas, NV 89032

Ra:  Cralg Ranch Reglonal Pavk Phase i, Praject No. 10294
Fapsponse to Time Inpact Analysls Reports 1 and 2

Doar Mr. Polar:

The Clty of North Las Vegas has reviewed Ihe subject Time Impact Analysia (TIA') submitted May 8,
2613 reguesting $1,000,0686.50, based oh 270 calendar days of compenselony delays. v o roview, i
was datgnnined that 0 vins granted 119 noh compensatory calendar days bringtng the econfract
complatian from Janusry 11, 2013 to May 10, 2013, Futhor review of tho subject TIA's indicato APCQ
should be given sh adediional 61 eajendar daye of additional time extenslon Is fustiflable, hul not
sOMPEnsalory.

Givan the numerous changes and mulliple delays that nceuirad during his projent, buf not Inohudixd in
your TiA's, the Cliy Is propared (v olier wou compensalory delays of 185 days from May 10,2013t
Ostober 26, 201, Tor a lofal amount oi $560, 724, 16T hased oh The Tollowing avaluation:

1

,Ej:; Dousripton ) %‘:‘;E‘ anly Ufiftﬁ Unit Price ($) Dg%’s'ig’:;;()%
200.05 | Dust Control & Tragk-On - 366 Lo ) 3 66,000.00 | § 110.60
20006 | SWPP Conwol as6 | do| s L% w00 | § 2140
200,00 | Gonersl Comillons ol PN S T B30060.00 | § 176068
200,09 | Sito Secuily T s 1O LS 1§ 100800 | B 060

LTt e C.

This offer Is based on the following condltdans:

i its nnderstood that by accepling s offer that boil partles agree that the ferms harein are full and
final accopiance by bol parties. §Specifically ARCO and the Clty of North Lag Vegap agree (hat the
City wilf provide APCGO a nolico of Substantial Completion oh Octeber 1, 2013, Any flems Hiat may be
incomplete at that time will be ihohded o the Clly's punchlist giving APCO (30) days to complede e
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punehiist and any reralalng items by November 28, 3013, Tha City will provide u final punchiist to
APQO by Oclober 11, 2013

APCO will continue 6 have its crews work tha nocessary weekelids (o achleve fhe gales indicaled
hereln at ify axpense.

Al trailers, dumpslers, conex boxes, and appurienances shall ba remaved from the site by October 14,
2013, A temporary fencing shall be rornoved from {he site by Oclober 24, 2043, The Clty shatl
provide fonstions at the Cralg Rench Maintenance Faclity for storage of equipiment and offive space,
The Cily agress to begh providing its own sacurily forces on Octoher 285, 2003,

By agreaing lo and mesling the terms of this offer, it is inderstoad by both partlas that the City walves
dny end all figuideled gamages accrued prior to The date of this offar, The Clly doas not waiva or llmit
iy abifity to enforee the tenns of this offer.

It Is aleo understooc that APCO will forgo any clahms for delays, disruptlons, genaral eondifions and

overtitre coste assoriaiad with the weekend work previously parformisd and presently engaing to
achleve the ahove dates and for any other clalm, presenl o fuluro, that may occlsr on the projact.

Upon aceeplance of this offer by APCO the Clly agrees to alfow APCO 1a bill ths balance of the furs
ndicntad plsove legs prior paymosts on s Septembar billing for the Project.

Shiceraly,
Jaffray L, Buchanan, inlarim City Manager

"
Accaplod’

e Pl

AF’CCY’me/cHo {

Deder /o /&[5 )
Va4
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HELIX ELECTRIC

CONSTRUCTORS » ENGINEERS

APCO Construction
104 W Mayflower
North Las Vegas, NV 89032
ATTN: Joe Pelan

ORIGINAL CONTRACT

CHANGE ORDER THROUGH #

CONTRACT AMOUNT TO DATE

GROSS BILLING

PREVIOUSLY BILLED

GROSS CURRENT PERIOD

RETENTION

NET AMOUNT DUE THIS PERIOD

OUTSTANDING FROM PRIOR PERIOD

TOTAL AMOUNT DUE

Porsuant 10 B &P codo seedon 7108,5 2 penalty of 2% per manth of the 2mount o

progress poyments from ewmer,

94%

5%

Inv #161113-013
Inv #161113-014

INVOICE # 161113-015
CUSTOMER# 001613

INVOICEDATE: 4/19/2013
PERIOD THRU: 4/30/2013
OUR JOB NO.: 161113
JOB NAME: Craig Ranch Regional Park - Phase 11

YOUR JOB NO.: 193-6

2,380,085.20

(77,525.00)

2,302,560.20

2,155,540.20

2,113,540,20

42,000.00

2,100.00

39,900.00

49,875.00
68,115.00

157,890.00

wed, plus nitomey's fees if requiced for collection, shall be assessed to this Invoice for pryments nol reesived withln )0 days of recolpt of

3078 E. Sunset Rd., Suile 9 Las Vegas, NV 89120 Tel: (702) 732-1188 Fax: (702) 732-4386
NevadaLicense #005381  #0073392 - #0073455 Arizona License #ROC232491 K11 - Idaho Licensa #005686 Menlana License #2412
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CATION AND CERTIFICATE FOR PAYMENT

APCO Construction PROJECT:

104 W Mayflower 1
North Las Vegas, NV 89032 ¥
Helix Electric VIA (ARCHITECT):

3078 E. Sunset Rd., Ste#9
Las Vegas, NV 89120

ma Pay as b connection with the Contract.
Sh IAD ent Is d.
CONTRACT SUM $  2,380,085.20
by Change Orders (77,525.00)
SUM TO DATE (Line 1+2) $  2,302,560.20
& STORED TO DATE $  2,155540.20
G:on G703)
of Completed Work § 10777701

D+ Eon G703)
of Stored Material
Fon G703)

Retainage (Line 5a + 5b or

Total in Column | of G703) $ 107.777.01
EARNED LESS RETAINAGE $  2,047,763.19
less Line 5 Total)
PREVIOUS CERTIFICATES FOR PAYMENT $  2,007.863.19
from prior Certificate)
PAYMENT DUE
TO FINISH, PLUS RETAINAGE $ 254, 01
Line )
Y ADDITIONS DEDUCTIONS
$ -

AIA DOCUMENT G702 Page 1 of 2
161113-015 Distribution to:
PERIOD TO: 4/30/2013 OWNER

PROJECT NOS 193-6

CONTRACTOR :
CONTRACT DATE:

The undersigned Conbractor certifies that to the best of the Contractor's knowledge, infor-
mation and bellef the Work covered by this Applicatlon for Payment has been completed
in accordance with the Contract Documents, that alt amounts have been paid by the
Contractor for Work for which previous Cerlificates for Payment were Issued and pay-
ments received from  Owner, and that current payment shown herein is now due.
CONTRACTOR;

By: Date: 4/19/2013

State Of NEVADA
County Of: CLARK
Subscribed and swom to before

EDNA K. BENMETT
me this 18th day of April , 2013

Matary Public Siote of Nevada
No. 98-0611-1
My appt. exp. Jon. 9,

ARCHITECT'S CERTIFICATE FOR PAYMENT

In accordance with the Contract Documents, based on on-site observations and the
data comprising the above application, the Architec! certified to the Owner that {o the
best of the Architect’s knowledge, information and belief the Work has progressed as
indicated, the quality of the Work is in accordance with the Confract Documents, and
the Contractor Is entitled to payment of the AMOUNT CERTIFIED.

AMOUNT CERTIFIED........ccucooeeceererenseoooo R

{Attach explanation if amount certified difiers from the smount dfor.

all figures on this Application and on the Continuation Sheet that are changed to
amount certified,)

By:
This ble o

of or this
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CONTINUATION SHEET

Contractor's signed Certification is attached.
In tabulations below, amounts are stated to the nearest dallar.

Use Column 1 on Contracts where variable retainage for line items may apply

A

TEM

2
(o]

20N s @ N =

TN
EUBNBONNBNNEBESISdaRan

SRELR2

7

_v\r\ e oFFseTS

APPLICATION
©+E)

45,000.00
17,480.00
17,800.00
65,000.00

81,000,00
61,200.00

52,500.00
42,500.00
72,500.00

7
12,500.00
55,000.00

22,500.00
115,000.00

B C
SCHEDULED FROM
DESCRIPTION OF WORK * VALUE
45,000.00
Submittals 17
35,000.00
Underground Conduit and Boxes 195,000.00
Conduit and Boxes 180,000.00
Lots Conduit and Boxes
underground Conduit and Boxes
Installation
Branch Wire Instaltation
Wire
areas Branch Wire
material
Installation 55,000.00
Rough In 25,000.00
Finish 15,000.00
Building Rough In
Lighting Installation
Lights installation
Lighting Installation
2 Conduit and Boxes
2 Wire 15,000.00
Installetion 20,000.00
3 Rest Raoms Rough In 15,000.00
3 Rest Rooms Finish
3 Parking Lot Conduit & Boxes
3 Parking Lighting Installation
4 Conduit and Boxes
4 Wire
4 Lighting Instellation
6§ NVE
23,565.20
Conditions 108,040.00

AIA DOCUMENT G703

F

MATERIALS

APPLICATION DATE:
PERIOD TO:
ARCHITECT'S PROJECT NO:

G
TOTAL

PRESENTLY COMPLETED AND
THIS PERIOD STORED
INDORE)

STORED TO DATE
©C+E+F)

45,000.00
17,480.00
17,800.00

160,000.00
188,000.00
108,220.00

67

7
7
12,500 00

95,000.00

%
GIC)

100.00%
100.00%
83.81%
100.00%
100.00%
99.23%
100.00%
100.00%
98.85%
98.36%
§7.65%
97.23%
80.00%
100.00%
98.18%
80.00%

92.86%

98.18%
84.44%
96.67%
84.62%
50.00%
37.50%
83.33%

100.00%
90.00%
100.00%
100.00%
90.00%

100.00%
92.56%

4/19/2013
4/30/2013

H

BALANCE
TO FINISH
-6

1,500.00

1,

2,000.00
1,800.00
7,500.00

1,000.00

25,000,00
1,000,
2,500.00
2,500,00

7

2,500.00
100,000.00

Cauven By g tosTs To Line S0z

Page 2 of 2

RETAINAGE

880,00
3,250.00
1,750.00
9,675.00

5411

4,150,00
3,1€0.00
3,375.00
8,500.00

1,625.00

2,700.00
2,125.00
3,625.00

4,

1,125.00
5,750.00
1,000.00
1,125.00

1,
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ITEM

DESCRIPTION OF WORK

Change Orders
Order #1
Order #2

SCHEDULED FROM

VALUE

10,475.00
-88,000.00

APPLICATION
(0+E)

F H I
MATERIALS TQTAL BALAN
PRESENTLY COMPLETED AND % ) ﬂ_zmm RETAINAGE
THIS PERIOD STORED TODATE (G/C) ©-6
IND ORE) (D+E+F)
100.00%

93.61 147,020.00 1
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CONDITIONAL WAIVER AND RELEASE

PROGRESS PA

Property Name: Craig Ranch Regiona Phase 2
Property Location: W. Craig Road, Las Vegas, 89032
Undersigned’s Customer: APCO
Inv./Pmt Application No: 1113-015
Payment Amount: $39,900.00

Upon receipt by the undersigned of check i above referenced Payment Amount
payable to the undersigned, and when check has propery endorsed and has been
paid by the bank on which it is drawn, document effective to release and the
undersigned shall be deemed to waive notice of lien, private bond right, any claim for
payment and any rights under any ordinance, rule related to payment rights
that the undersigned has on the described Property to following extent:
This release covers a progress for the work, materials  equipment furnished by the
undersigned to the Property or  the Undersigned’s Customer are the subject of the
Invoice or Payment Application, only to the extent of the or such portion of
the Payment Amount as the is actually paid, and not cover any retention
withheld, any items, ns or changes pending approval, items and claims, or
items furnished that are not Before any recipient of the ies on it, he should
verify evidence of payment undersigned The undersigned that he either has

afready paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, material men and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated:  04/19/13 Helix Electric
By:
DJ
Its: Senior President

3840 N. Commerce Street  North Las Vegas, Nevada 89032 e Phone: (702)734-0198  Fax: (702)734-0396
E:Mail: apcoconstruction.com e Nevada Contractor’s License: 0014563
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT

Property Name: Craig Ranch Regional Park Phase 2
Property Location: 628 W. Craig Road, North Las Vegas, NV 89032
Undersigned’s Customer: APCO Construction
Inv./Pmt Application No: Application #15
Payment Amount: $42,000.00

€ work, m Is or ment furnished

Undersig Cus which are the

recipient of the document relies on it, he
undersigned. The undersigned warrants th

s ss payment promptly to pay in | lab
a pliers for all work, materials or eq nt th
re
Dated: Helix Electric
By:
lts: D. JOHNSON

44 W, Mayflower Avenue o North Las Vegas, Nevada 89030 s Phone: (702)734-0198 » Fax: {702)734-0396
E-Mall: apcoconstruction.com  Nevada Contractor’s License: 0014563
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

NelENC S N« UV, B N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ELECTRONICALLY SERVED
12/7/2017 3:10 PM

RICHARD L. PEEL ESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Fax: (702) 990-7273
rpeel@peelbrimley.com
cdomina@peelbrimley.com

Attorneys for Plaintiff
HELIX ELECTRIC OF NEVADA, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC,
a Nevada limited liability company,

Plaintiff,
vs.
APCO CONSTRUCTION, a Nevada
corporation, SAFECO INSURANCE

COMPANY OF AMERICA; DOES 1
through X; and BOE BONDING
COMPANIES I through X,

Defendants.

CASE NO. : A-16-730091-C
DEPT. NO.: XVII

PLAINTIFF’S RESPONSES TO
DEFENDANTS SECOND SET OF
REQUESTS FOR PRODUCTION OF
DOCUMENTS

Pursuant to Nev. R. Civ. P. 34, Plaintiff, HELIX ELECTRIC OF NEVADA, LLC

(“Helix™), by and through its attorneys, PEEL BRIMLEY LLP, responds to Defendants’

Second Set of Requests for Production of Documents below. Plaintiff reserves its right to

supplement any and all responses as additional information becomes known:

GENERAL OBJECTIONS

These general objections and caveats are applicable to each and every document

request, unless otherwise specified and are incorporated into each response as though set forth

in full. These responses are made solely for the purpose of this action.

11/
/11

Case Number: A-16-730091-C
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074

(702) 990-7272 ¢ FAX (702) 990-7273

VS S ]

o 0 3 Y W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1. Each response is subject to all objections as to competence, relevance,
materiality, propriety, admissibility, and exclusion of any statement herein, as if any portion of
the requests were asked of, or if any statement contained herein was made by a witness present
and testifying in court, all of which objections and grounds are reserved and may be interposed
at the time of trial.

2. The responses contained herein are based upon information presently known and
ascertained by Plaintiff. However, Plaintiff has not yet completed its investigation of all the
circumstances relating to this dispute and has not completed discovery or preparation for trial.
Plaintiff is unable to produce documents that are not in its possession. Accordingly, the
responses herein are without prejudice to utilizing subsequently obtained discovery or recalled
documents or information; and Plaintiff reserves the right to amend, add to, delete from, or in
any other manner modify these responses after it has completed its discovery and investigation
efforts and has ascertained all relevant facts and documents.

3. Plaintiff objects to each request (and any portion thereof) to the extent that it
calls for information and/or documents protected from discovery by the attorney-client
privilege and/or work product doctrine. Plaintiff’s attorneys join in this objection to the extent
that the right to protect items from discovery pursuant to the “work product” doctrine belongs
to said attorneys.

4. Plaintiff reserve the right to make any and all evidentiary objections to the
introduction of any of these responses and/or documents into evidence at the trial of this
proceeding or otherwise.

5. Plaintiff further objects to all requests on the grounds they are burdensome,
vague, ambiguous, unintelligible, uncertain, incomprehensible, compound, oppressive,
intrusive of the constitutional right of privacy of Plaintiff and/or third parties, overbroad,
irrelevant, and/or not reasonably calculated to lead to the discovery of admissible evidence,

and/or fail to identify the documents requested with reasonable or adequate particularity.

/11
/11

Page 2 of 4
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074

(702) 990-7272 ¢ FAX (702) 990-7273

O 0 N AN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

RESPONSES
REQUEST FOR PRODUCTION NO. 12:

Please produce and identify all of Helix's accounting documents for the Craig Ranch
Park, e.g., bids, invoices, payment requests, submissions, requests for payment, checks, lien

releases, etc.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12:

Bids — See Plaintiff’s Initial Disclosures identified as HEL000224.

Invoices/Payment Requests/Request for Payment — See Plaintiff’s Initial
Disclosures identified as HEL000381, 401, 406,407, 410-412, 434, 437-438, 464-465, 469,
473, 485-486, 488, 490-492.

Checks — See Plaintiff’s Initial Disclosures identified as HEL000380.

Lien Releases — See Plaintiff’s Initial Disclosures identified as HEL000379,
405, 427, 428, 436,468 and 489.

Change Orders — See Plaintiff’s Initial Disclosures identified as HEL000403,
429, 430,431, 432, 433, 466, and 487.

Plaintiff specifically reserves the right to supplement its Responses to add
relevant documents, if subsequent information and investigation so warrants.

Dated this l day of December, 2017.

PEEL BRIMLEY LLP

SNNY Ve
Nesz:ada B%ar Jo.4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@peelbrimley.com
cdomina@peelbrimley.com

Attorneys for Plaintiff
HELIX ELECTRIC OF NEVADA, LLC

Page 3 of 4
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

e Y - B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I certify that I am an employee of PEEL
BRIMLEY, LLP, and that on this'fffi_'fg:‘ day of December, 2017, I caused the above and
foregoing document, PLAINTIFEF’S RESPONSES TO DEFENDANTS SECOND SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS, to be served as follows:

] by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or

pursuant to NEFCR 9, upon all registered parties via the Court’s electronic filing
system;

D

pursuant to EDCR 7.26, to be sent via facsimile;

O

to be hand-delivered; and/or

[] other

to the attorney(s) and/or party(ies) listed below at the address, facsimile number, and/or email
as indicated below:

E-Service Master List For Case
Helix Electric of Nevada LLC, Plaintiff(s) vs. APCO Construction,

Defendant(s)
Marquis Aurbach Coffing

Contact : oo Emailoo o
Avece M. Higbee, Esg. ahighee@maclaw.com = - - o
Cady:Mounteer, Esq. .- cmounteer@marguisaurbach.com -
JenniferCase .. - .0 o jcase@madlaw.com. - o
Penny Williams =~ = oo pwilliams@maclaw.com

TS , S

An employee of PEEL BRIMLEY, LLP

Page 4 of 4
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FENNEMORE CRAIG, P.C.
John Randall Jefferies, Esq. NV Bar No. 3512
Brandi M. Planet, Esq., NV Bar No. 11710
300 S. Fourth Street, Suite 950
Las Vegas, NV 89101
Telephone: (702) 692-8000
Facsimile: (702) 692-8099
E-mail: RJefferies@fclaw.com
Bplanet@fclaw.com
Attorney for APCO Construction, Inc.
and Safeco Insurance Company of America

Electronically Filed
4/8/2019 4:16 PM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,
V.
APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE

COMPANY OF AMERICA; DOES | through
X; and BOE BONDING COMPANIES, |
through X;

Defendants.

AND ALL RELATED ACTIONS.

Case No.: A-16-730091-C

Dept. No.: XVII

APCO CONSTRUCTION, INC. AND
SAFECO INSURANCE COMPANY OF
AMERICA’S REPLY IN SUPPORT OF:

MOTION IN LIMINE NO.3TO
PRECLUDE THE INTRODUCTION OF
EVIDENCE RELATED TO HELIX’S
EXTENDED GENERAL CONDITIONS

AND

MOTION IN LIMINE NO.4TO
PRECLUDE ANY EVIDENCE OF
HELIX’S ACCOUNTING DATA OR JOB
COST REPORTS

APCO Construction, Inc. (“APCQO”), by and through its attorneys, Fennemore Craig,

P.C., hereby files this Reply in Support of its Motion in Limine No. 3 to Preclude the

Introduction of Evidence Related to Helix’s Extended General Conditions and Motion in Limine

No. 4 to Preclude any Evidence of Helix’s Accounting Data including Job Cost Reports

Iy
111
Iy
Iy

Case Number: A-16-730091-B
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(“Reply”). This Reply is supported by the attached memorandum of points and authorities, all
exhibits attached hereto and all papers and pleadings on file herein.

Dated this 8™ day of April, 2019.

By: /s/ Brandi M. Planet

John Randall Jefferies, Esq., NV Bar No. 3512
Brandi M. Planet, Esg., NV Bar No. 11710
300 S. 4™ Street, Suite 1400

Las Vegas, NV 89101

Attorneys for APCO Construction, Inc.

and Safeco Insurance Company of America

MEMORANDUM OF POINTS AND AUTHORITIES

. INTRODUCTION

If Helix was compensably delayed, it has to prove the actual costs it incurred due to the
delay. Billing for costs that were not incurred is fraud. Helix essentially admits that it has no
job cost accounting records to support its extended project overhead, which is the same thing as
general conditions in the construction industry. In fact, Helix brazenly admits that “the extended
overhead costs were billed on a set amount per day basis, irrespective of the amount of time
spent by any Helix employee on the job . . .”* and “that Helix’s extended overhead costs are not
directly tied to costs listed in Helix’s Job Cost Reports.”? If there are no increased supported
costs it is fraud. That is why APCO was asking for the Job Cost Report.

For the reasons set forth in the Motion, as well as those set forth below, APCO
respectfully requests that this Court enter an order precluding evidence relating to Helix’s
extended overhead/general conditions claim or in the alternative bind Helix to the existing
testimony. APCO also requests that Helix be prohibited from utilizing incomplete copies of job
cost reports during trial because APCO has not had an opportunity to fully analyze Helix’s costs
to determine whether its claim for extended general conditions is valid.

1. RESPONSE TO STATEMENT OF FACTS

Helix’s project history clearly is not relevant to the issues set forth in APCO’s Motion. In

1 Helix Response, p. 15, In. 13.
2 Helix Response, p. 16, In. 26.
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the interest of brevity, APCO incorporates by reference the facts set forth in APCO’s Omnibus
Motion in Limine filed on July 20, 2018 and in its Reply in Support of Omnibus Motion in
Limine filed on November 21, 2018. APCO further disputes most of Helix’s factual contentions
in the opposition, which simply are not relevant.

Critically, APCO noticed the deposition of Helix’s person most knowledgeable, setting
out seven topics for the corporate designee to be prepared to discuss. See, Exhibit 1 to the
Motion. The notice requested that the witness be prepared to discuss Helix’s claimed damages as
they related to “Helix’s general extended conditions.” This topic clearly included Helix’s extend
project overhead and Helix never objected to any deposition topic. * Helix understood the
reference to general conditions.

During the deposition, APCO tried various lines of questioning to determine how Helix
calculated its extended general conditions damages. Despite two corporate attempts, Helix could
not answer the questions. Further, both deponents admitted to little or no preparation on the

topics:
Q. Okay. [Mr. Pritzel] Did you take any steps to investigate any topics on the
deposition notice for today?

A. No.*
Mr. Johnson, who was billed the damages PMK, was no better:

Q. Okay. What steps did you take to investigate the topics in the notice
for today’s depositions?

A. Basically just read some of the paperwork transcripts that were
provided from Ray’s testimony, or not testimony, but deposition, and
basically the filings on the case.

**k*k
Q. Okay. Did you take any steps to review any corporate records?
A. Not in preparation for this, but recently went through some of the

records at the request for our attorney through you for some documents
related to some equipment lists. So | went back through everything on

3 “[T]he description of the scope of the deposition in the notice as the minimum about which the
witness must be prepared to testify, not the maximum.” Detoy v. City & Cty. of San Francisco,
196 F.R.D. 362, 366 (N.D. Cal. 2000).

4 See, Exhibit 3 to the Motion, Deposition of Eric Rainer Pritzel at 12:6-9.
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that, but just specifically for that.

He clearly did not investigate a familiarize himself with Helix’s damages.

Helix argues that APCO should have asked Mr. Johnson whether he read through any
project records rather than corporate records because his answer would have been different. This
argument ignores that APCO asked a very broad question about what Mr. Johnson did to prepare
for the deposition topics to which he responded that he only looked at a deposition transcript and

certain pleadings—not project records. Mr. Johnson reviewed very little and certainly nothing

that would have helped him answer questions related to Helix’s damages—the very thing APCO
has tried in vain to examine through discovery.

Interestingly, when APCO initially asked about the corporate records, the deponent
mentioned he looked at “equipment lists”, so clearly the deponent understood that corporate
records went beyond the “corporate compliance type documents” Helix now argues is meant by
“corporate records”. APCO needed to ask no further questions to uncover just how unprepared
Mr. Johnson was for the deposition.

APCO does not have sufficient information as to how Helix calculated its actual delay
costs. There is no expert testimony and only partial documentation for APCO to analyze. In fact,
the only thing Helix provides in support of its extended general conditions damages is a one
page letter noting daily costs that do not appear to be supported by Helix’s partial Job Cost
Report.

Helix should not be permitted to benefit when its deponents were so unprepared. And
Helix should further not be permitted to provide yet another witness to make up for the lack of
preparation of the other deponents. Helix and counsel have now had two opportunities to
provide a prepared witness. APCO’s questions were direct and appropriate. Both witnesses
admitted that they looked at very little, and certainly did not look at anything related to the
extended actual costs. It is not APCO’s obligation to prepare Helix’s witnesses, especially when

the notice clearly referenced “your claimed damages against APCO.”

® See, Exhibit 4 to the Motion, Deposition of Robert Johnson at 7:3-9, 7:19-25 (emphasis added).
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1. LEGAL ARGUMENT

A. Helix produced two unprepared witnesses for deposition.

APCO’s Motion is premised on the fact that Helix presented not one, but two equally
unprepared witnesses for deposition. Both witnesses admitted under oath that they did little to
nothing to prepare. It was Helix’s obligation to prepare and produce competent and prepared
witnesses.

At this late stage, Helix should not be permitted to produce a third witness to rehabilitate
the prior two. Helix has simply ignored its discovery obligations. If there were other documents
that would have helped the testimony, as Helix alleges in its opposition, it is curious that neither
deponent reviewed them. “The fact that an organization no longer has a person with knowledge
on the designated topics does not relieve the organization of the duty to prepare a Rule 30(b)(6)
designee” and the corporation must still prepare the designee “to the extent matters are

reasonably available, whether from documents, past employees, or other sources.” Great Am.

Ins. Co. of New York v. Vegas Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008)(emphasis
added).®

“Producing an unprepared witness is tantamount to a failure to appear.” U.S. v. Taylor,
166 F.R.D. 356, 360 (M.D.N.C.1996). See also, Great Am. Ins. Co. of New York, which similarly
relied on Taylor as part of its analysis. A “failure” to appear should result in sanctions against
the violating party. In evaluating whether witness testimony should be precluded, the court looks
to: “(1) the party's explanation for the failure to comply with the discovery order; (2) the
importance of the testimony of the precluded witness; (3) the prejudice suffered by the opposing
party as a result of having to prepare to meet the new testimony; and (4) the possibility of a
continuance.” Great Am. Ins. Co. of New York at 543.

Interestingly, Helix did not address the Nevada District Court’s decision in Elan

Microelectronics, which granted the requested relief under almost identical facts.

Under the factors set forth above, preclusion of Helix’s 30(b)(6) testimony is appropriate.

® In interpreting the NRCP, federal cases interpreting the FRCP are “strong persuasive authority”
because the NRCP are largely based on their federal counterparts. See Executive Management,
Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53 (2002).
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First, other than blaming APCO’s counsel, Helix provides no explanation for the lack of
preparation. APCQO’s line of questioning also has no bearing on whether the deponents prepared
for their depositions. Second, when Helix started incurring extended actual costs and how much
was originally budgeted is critical to APCO being able to evaluate the claims being asserted
against it. The deponent’s testimony was of the utmost importance. Third, APCO has already
prepared for Helix’s 30(b)(6) deposition twice. APCO graciously agreed to a second deposition
when it became clear the first witness was unprepared and not competent to address project
costs. With trial set for May 28, 2019, it would be prejudicial to APCO to essentially redo
discovery during the time it should be readying the case for trial.

The court in Great Am. Ins. Co. of New York further included discussion of another
instance when a court found that preclusion was appropriate. In Reilly v. Natwest Markets
Group, Inc., 181 F.3d 253, 268 (2d Cir.1999), “the Second Circuit held that the district court did
not abuse its discretion in precluding two witnesses from testifying on subject matters for which

a Rule 30(b)(6) designee was unable to provide knowledgeable and specific responses.” Great

Am. Ins. Co. of New York AT 543 (emphasis added). Here, Helix’s discovery abuses warrant
preclusion of the testimony.

B. General conditions are the same as project overhead.

Helix argues that APCO fails to “comprehend the basic nature of Helix’s claims” because
APCO spent time questioning Mr. Johnson about general conditions as if there could be
absolutely no relation between general conditions and extended project overhead. They
essentially are the same thing. And just because there is a project delay that does not entitle a
subcontractor to a fixed damage. The subcontractor must prove actual costs. That is what
APCO was trying to evaluate in these two depositions.

Helix has only provided a one-page letter setting forth it claimed costs for its project
manager, superintendent, site trailer, connex, forklift and truck and calls it the “exact breakdown
of Helix’s...daily costs.”” Actual costs in these categories must be supported by the job cost

report and source documents or they are fraudulent.

7 See, Opposition, p. 15:20 (emphasis in original).
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Yet, neither deponent was able to provide this necessary information. APCO therefore
requests that this Court enter an order precluding Helix from introducing evidence related to its

extended general conditions or to bind Helix to the “I don’t know” answers given in deposition.

C. APCO should not be forced to rely on Helix’s representations regarding its damages
and partial documentation.

Helix claims that complete job cost report is irrelevant and it had no obligation to
produce it because Helix’s claim relates only to damages for when the project went over
schedule. However, as set forth above, extended job costs should be based on actual costs
supported by the complete job cost report. It should have been produced as part of Helix’s NRCP
16.1 obligations or in response to APCO’s very broad request for production (that garnered no
objection from Helix). As noted in the Motion at p. 25, APCO has twice asked “all accounting
documents. . .you claim support the damages” and “all accounting documents” for the Project.
In response, Helix produced an incomplete copy of its job cost report.

Extended general condition costs are not incurred in a vacuum. For example, how can
Helix charge APCO for a project manager that has moved on to other projects? APCO should
have been afforded a reasonable opportunity to fully analyze the claims against it and the
damages Helix is seeking. Instead, Helix has intentionally restricted the flow of information and
provided only limited documentation related to total job costs. And then, Helix objected to
questions about job costs because the produced copy was incomplete. But then despite a request
and an opportunity to supplement, Helix refused to produce the full cost report. The Court
should not sanction this conduct.

APCO has demonstrated the relevance of the complete job cost report. Since Helix failed
to produce a complete relevant document in the case, it should be precluded from using a partial
copy that tells half of the story.

111
111
111
111
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IV. CONCLUSION

For the reasons set forth above and in the moving papers, APCO respectfully requests
that this Court enter an order precluding evidence related to Helix’s extended general conditions
or evidence of its accounting data.

Dated this 8" day of April, 2019.

By: /s/ Brandi M. Planet
John Randall Jefferies, Esqg., NV Bar No. 3512

Brandi M. Planet, Esg., NV Bar No. 11710
300 S. 4'" Street, Suite 1400

Las Vegas, NV 89101

Attorneys for APCO Construction, Inc.

and Safeco Insurance Company of America

CERTIFICATE OF SERVICE

| hereby certify that | am an employee of Fennemore Craig, P.C., and further certify that
the: APCO CONSTRUCTION, INC. AND SAFECO INSURANCE COMPANY OF
AMERICA’S REPLY IN SUPPORT OF: MOTION IN LIMINE NO. 3 TO PRECLUDE
THE INTRODUCTION OF EVIDENCE RELATED TO HELIX’S EXTENDED
GENERAL CONDITIONS AND MOTION IN LIMINE NO. 4 TO PRECLUDE ANY
EVIDENCE OF HELIX’S ACCOUNTING DATA OR JOB COST REPORTS was served
by electronically filing via Odyssey File & Serve e-filing system and serving all parties with an

email address on record, pursuant to the Administrative Order 14-2 and Rule 9 N.E.F.C.

DATED: April 8, 20109.

/sl Morganne Westover
An Employee of Fennemore Craig, P.C.
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A-16-730091-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES May 13, 2019
A-16-730091-B Helix Electric of Nevada LLC, Plaintiff(s)
vs.

APCO Construction, Defendant(s)

May 13, 2019 9:00 AM Apco Construction, Inc. and Safeco Insurance Company of
America's Motion in Limine No. 3 to Preclude the
Introduction of Evidence Related to Helix's Extended
General Conditions and Motion in Limine No. 4 to
Preclude Any Evidence of Helix's Accounting Data or Job

Cost Reports
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 03E
COURT CLERK: Dulce Romea
RECORDER: Jill Hawkins
PARTIES
PRESENT: Domina, Cary Attorney for Plaintiff
Jefferies, John R. Attorney for Defendants
JOURNAL ENTRIES

- APPEARANCES CONTINUED: Joe Pelan, Client Representative for Defendant.

Following arguments by counsel, COURT ORDERED, the Motions in Limine are both DENIED.
While the issue related to the 30(b)(6) would be of concern the Court will treat that as a credibility
issue as to the knowledge of the witness who appeared. The entire job cost report needs to be
produced immediately, and if there are any issues related to the job cost report when counsel receives
it, the Court will have a discussion about the timing of trial. Mr. Domina stated the job cost report
will be generated this week.

5-14-19 9:30 AM CALENDAR CALL
5-28-19 1:30 PM BENCH TRIAL
PRINT DATE:  05/14/2019 Page1of1 Minutes Date: ~ May 13, 2019
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A-16-730091-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES May 14, 2019

A-16-730091-B Helix Electric of Nevada LLC, Plaintiff(s)
VS.
APCO Construction, Defendant(s)

May 14, 2019 9:30 AM Calendar Call
HEARD BY: Gonzalez, Elizabeth COURTROOM: RJC Courtroom 03E
COURT CLERK: Dulce Romea

RECORDER: Jill Hawkins

PARTIES
PRESENT: Domina, Cary Attorney for Plaintiff
Jefferies, John R. Attorney for Defendants
JOURNAL ENTRIES

- Parties announced ready and anticipated trial taking 2 to 3 days. COURT ORDERED, bench trial set
to COMMENCE on Monday, June 3, 2019.

6-3-19 10:30 AM BENCH TRIAL

PRINT DATE:;  05/15/2019 Page1of1 Minutes Date:  May 14, 2019
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PMEM

John Randall Jefferies, Esq. (Bar No. 3512)

Brandi M. Planet, Esq. (Bar No, 11710)

Chelsie A. Adams, Esg. (Bar No. 13058)

FENNEMORE CRAIG, P.C.

300 S. Fourth Street, Suite 1400

Las Vegas, NV 89101

Telephone: (702) 692-8000

Facsimile: (702) 692-8099

E-mail: rjefferies@fclaw.com
bplanet@fclaw.com
cadams@fclaw.com

Attorneys for APCO Construction, Inc.

and Safeco Insurance Company of America

Electronically Filed
5/16/2019 3:44 PM
Steven D. Grierson

CLERK OF THE COUE ’:I
L]

DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,

V.

APCO CONSTRUCTION, a  Nevada
corporation; SAFECO INSURANCE

COMPANY OF AMERICA; DOES I through
X; and BOE BONDING COMPANIES, |
through X, Defendants.

Case No.: A-16-730091-C
Dept. No.: XVII

SAFECO INSURANCE COMPANY OF
AMERICA’S ANSWER TO PLAINTIFF’S
COMPLAINT

Defendant Safeco Insurance Company of America (hereinafter “Safeco”), by and through

its counsel, the law firm of Fennemore Craig, P.C., hereby answers Plaintiff’s Complaint as

follows:

THE PARTIES

1. Safeco is without sufficient information to form a belief as to the truth of the allegations

contained in paragraph 1 and, therefore, denies same.

2. Safeco admits the allegations contained in paragraphs 2 and 3.

Case Number: A-16-730091-B
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3. Safeco is without sufficient information to form a belief as to the truth of the allegations
contained in paragraphs 4 and 5 and, therefore, denies same.

JURISDICTIONAL ALLEGATIONS

4. Safeco is without sufficient information to form a belief as to the truth of the allegations
contained in paragraphs 6 and 7 and, therefore, denies same.

GENERAL ALLEGATIONS

5. Safeco, in answering paragraph 8, repeats and realleges its answers to all preceding
paragraphs as if set forth fully herein.

6. Safeco admits the allegations contained in paragraphs 9 and 10.

7. Safeco admits only that a bond was executed and delivered, but denies the remaining
allegations in paragraph 11.

8. Safeco is without sufficient information to form a belief as to the truth of the allegations
contained in paragraph 12 and, therefore, denies same.

FIRST CAUSE OF ACTION

(Breach of Contract—Against APCO)

9. In answering paragraph 13, Safeco repeats and realleges its answers to all preceding
paragraphs as if set forth fully herein.

10. In answering paragraphs 14 through 20, Safeco states these paragraphs are not directed at
Safeco. To the extent further response is required, Safeco incorporates by reference Defendant
APCO Construction’s (“APCO”) answers there and specifically avers that it is without sufficient
information to form a belief as to the truth of the allegations contained in paragraphs 14 through
20 and, therefore, denies same.

SECOND CAUSE OF ACTION

(Breach of Implied Covenant of Good Faith & Fair Dealing—Against APCO)
11. In answering paragraph 21, Safeco repeats and realleges its answers to all preceding
paragraphs as if set forth fully herein.
12. In answering paragraphs 22 through 25, Safeco states these paragraphs are not directed at

Safeco. To the extent further response is required, Safeco incorporates by reference

2
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APCQO’s answers there and specifically avers that it is without sufficient information to form a
belief as to the truth of the allegations contained in paragraphs 22 through 25 and, therefore,
denies same.

THIRD CAUSE OF ACTION

(Unjust Enrichment or in the Alternative Quantum Meruit—Against APCO)

13. In answering paragraph 26, Safeco repeats and realleges its answers to all preceding
paragraphs as if set forth fully herein.

14. In answering paragraphs 27 through 34, Safeco states these paragraphs are not directed at
Safeco. To the extent further response is required, Safeco incorporates by reference APCO’s
answers there and specifically avers that it is without sufficient information to form a belief as to
the truth of the allegations contained in paragraphs 27 through 34 and, therefore, denies same.

FOURTH CAUSE OF ACTION

(Violation of NRS 338.550—Against APCO)

15. In answering paragraph 3 [sic], Safeco repeats and realleges its answers to all preceding
paragraphs as if set forth fully herein.

16. In answering paragraphs 4 through 8 [sic], Safeco states these paragraphs are not directed
at Safeco. To the extent further response is required, Safeco incorporates by reference APCO’s
answers there and specifically avers that it is without sufficient information to form a belief as to
the truth of the allegations contained in paragraphs 4 through 8 [sic] and, therefore, denies same.

FIFTH CAUSE OF ACTION

(Claim Against Payment Bond---Against Safeco)
17. In answering paragraph 35, Safeco repeats and realleges its answers to all preceding
paragraphs as if set forth fully herein.
18. Safeco admits only that a bond was executed and delivered, but denies the remaining
allegations in paragraph 36.
19. Safeco is without sufficient information to form a belief as to the truth of the allegations
contained in paragraphs 37 and 38 and, therefore, denies same.

7
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20. Safeco, in answering paragraph 39, states that the Bond language speaks for itself. To the
extent further response is required, Safeco states that it denies any allegations to the extent they
are inconsistent with the express language of the Bond.

21. Safeco is without sufficient information to form a belief as to the truth of the allegations
contained in paragraphs 40 through 45 and, therefore, denies same.

GENERAL DENIAL

Safeco denies each and every allegations not specifically admitted herein.

AFFIRMATIVE DEFENSES

1. Safeco’s liability for payment under the bond, if any, is limited to the penal sum of the
bond in accordance with Nevada law.

2. Safeco’s liability, if any, on a supporting bond is limited to APCQO’s failure, if any, to
perform or pay under a contract for which the bond was issued. To that end, Safeco incorporates
by reference APCQO’s answer and affirmative defenses.

3. Plaintiff has failed to satisfy all conditions precedent to recovery under the subject bond.

4. Plaintiff has failed to mitigate its damages, if any.

5. Plaintiff’s claims are precluded by the applicable statute of limitations.

6. Plaintiff’s claims are precluded by the doctrines of laches and unclean hands.

7. APCO performed, satisfied and discharged all of its duties and obligations it may have
owed Plaintiff, which arose out of any and all agreements, contracts or representations, unless and
until prevented from further doing so, and thereby extinguished and fully discharged all such
duties and obligations, if any.

8. Plaintiff failed to comply with its notice obligations as set forth in Nevada law and/or in
the applicable contracts or agreements.

7
7
7
7
7
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WHEREFORE, Safeco prays for judgment against Plaintiff as follows:
1. That Plaintiff take nothing by way of its Complaint and that the same
with prejudice;
2. For an award of reasonable attorneys’ fees and costs of suit; and
3. For other such relief as the Court deems just and proper.

DATED this May 16, 2019.

FENNEMORE CRAIG, P.C.

By:  /s/ Brandi M. Planet

be dismissed

John Randall Jefferies, Esq. (Bar No. 3512)

Brandi M. Planet, Esq. (Bar No, 11710)
Chelsie A. Adams, Esq. (Bar No. 13058)
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CERTIFICATE OF SERVICE

I hereby certify that | am an employee of Fennemore Craig, P.C., and further certify that
the: SAFECO INSURANCE COMPANY OF AMERICA’S ANSWER TO PLAINTIFF’S
COMPLAINT was served by electronically filing via Odyssey File & Serve e-filing system and
serving all parties with an email address on record, pursuant to the Administrative Order 14-2 and
Rule 9 N.E.F.C.

DATED: May 16, 2019.

[s/ Morganne Westover
An Employee of Fennemore Craig, P.C.
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John Randall Jefferies, Esq. (Bar No. 3512)

Brandi M. Planet, Esq. (Bar No, 11710)

Chelsie A. Adams, Esq. (Bar No. 13058)

FENNEMORE CRAIG, P.C.

300 S. Fourth Street, Suite 1400

Las Vegas, NV 89101

Telephone: (702) 692-8000

Facsimile: (702) 692-8099

E-mail: rjefferies@fclaw.com
bplanet@fclaw.com
cadams@fclaw.com

Attorneys for APCO Construction, Inc.

and Safeco Insurance Company of America

Electronically Filed
5/22/2019 11:18 AM
Steven D. Grierson

CLERK OF THE COUE :
L)

DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintift,

V.

APCO CONSTRUCTION, a  Nevada
corporation; SAFECO INSURANCE

COMPANY OF AMERICA; DOES I through
X; and BOE BONDING COMPANIES, I
through X,

Defendants.

Case No.: A-16-730091-B
Dept. No.: XI

HEARING REQUESTED

APCO CONSTRUCTION, INC. AND
SAFECO INSURANCE COMPANY OF

AMERICA’S MOTION TO EXCLUDE THE

LY

TESTIMONY OF KURT WILLIAMS ON
ORDER SHORTENING TIME

}-/earﬂ/tﬂeba#e: O le3hg
Fine: 16118 A

APCO Construction, Inc. (“APCO”) and Safeco Insurance Company of America

(“Safeco”)(collectively referred to as “Defendants™), by and through their attorneys, Fennemore

Craig, P.C., hereby move this Court for an Order excluding Kurt Williams from testifying at the

trial in this matter, to be heard on an Order Shortening Time. Helix Electric of Nevada, LLC

(“Helix”) recently represented to APCO and the Court that Mr. Williams was the person most

knowledgeable regarding the NRCP 30(b)(6) topics previously noticed by APCO. Instead of

Case Number: A-16-730091-B
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producing Mr. Williams, Helix produced two unprepared witnesses. Defendants are now
prejudiced and Helix should not be allowed to call its true but previously “unavailable” person
most knowledgeable at trial. The Court should not sanction this conduct.

This Motion is supported by the attached memorandum of points and authorities, all
exhibits attached hereto and all papers and pleadings on file herein.

DATED this 21st day of May, 2019.

FENNEMORE CRAIG, P.C.

By:  /s/ John Randall Jefferies

John Randall Jefferies, Esq. (Bar No. 3512)
Brandi M. Planet, Esq. (Bar No, 11710)
Chelsie A. Adams, Esq. (Bar No. 13058)
FENNEMORE CRAIG, P.C.

300 S. 4™ Street, Suite 1400

Las Vegas, NV 89101
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ORDER SHORTENING TIME

IT IS HEREBY ORDERED that the hearing on APCO CONSTRUCTION, INC. AND
SAFECO INSURANCE COMPANY OF AMERICA’S MOTION TO EXCLUDE THE
TESTIMONY OF KURT WILLIAMS ON ORDER SHORTENING TIME will be heard on the

5(4 day of  Foung , 2019, at the hour of (O : IS 4 in Department XI of

the above-entitled Court, or as soon thereafter as counsel may be heard.

DATED this 22*day of May, 2019.

Submitted by:
FENNEMORE CRAIG, P.C.

i :
e (Ui Odow—
John Randall Jefferies, Esq. (Bar No. 3512)
Brandi M. Planet, Esq. (Bar No, 11710)
Chelsie A. Adams, Esq. (Bar No. 13058)
FENNEMORE CRAIG, P.C.
300 S. 4" Street, Suite 1400
Las Vegas, NV §9101
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DECLARATION OF JOHN RANDALL JEFFERIES IN SUPPORT OF APCO
CONSTRUCTION, INC. AND SAFECO INSURANCE COMPANY OF AMERICA’S
MOTION TO EXCLUDE THE TESTIMONY OF KURT WILLIAMS ON ORDER
SHORTENING TIME

I, John Randall Jefferies, hereby declare under penalty of perjury as follows:

1. Tam licensed to practice law in the State of Nevada. I have personal knowledge of the facts
stated herein. I am competent to testify as to the facts stated herein in a court of law.

2. T am the attorney representing APCO Construction Inc. (“APCO”) and Safeco Insurance
Company of America (“Safeco”), and I am submitting this Declaration in support of their
Motion to Exclude the Testimony of Kurt Williams (“Motion”).

3. On May 20, 2019, I conferred with Cary Domina, Esq., opposing counsel, on the subject of
this Motion; however, we were unable to reach resolution.

4. A bench trial is set to commence on Monday, June 3, 2019 at 10:30 a.m.

5. Cause for an order shortening time exists so that APCO may resolve this evidentiary issue
prior to the bench trial.

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
declaration is true and correct to the best of my knowledge, information and belief and that this

declaration was executed on this 21st day of May, 2019, in the County of Clark, State of Nevada.

/s/ John Randall Jefferies
John Randall Jefferies, Esq.
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

This matter arises from the construction of the public works project of Craig Ranch
Regional Park Phase II (“Project”). APCO was the general contractor and Helix Electric of
Nevada, LLC (“Helix”) was the electrical subcontractor.

On July 3, 2018, APCO noticed the deposition of Helix’s NRCP 30(b)(6) person(s) most
knowledgeable.! The notice set forth seven topics for the corporate designee(s) to discuss,
including Helix’s claimed damages as they related to “Helix’s general extended conditions.”? On
two separate occa'sions, Helix presented two unprepared witnesses for deposition, not Kurt
Williams. Now, Helix apparently has made arrangements to have Kurt Williams testify on the
noticed topics at the time of trial, claiming Mr. Williams is more knowledgeable. Helix failed to
produce Mr. Williams in compliance with NRCP 30(b)(6). In order to avoid prejudice and delay,
this Court should preclude the testimony of Mr. Williams.

IL LEGAL ARGUMENT

APCO incorporates its prior Motion in Limine No. 3 by this reference. That motion
provides the background confirming Helix’s failure to comply with its obligations under NRCP
30(b)(6). Helix presented not one, but two equally unprepared witnesses for deposition. Both
witnesses admitted under oath that they did little to nothing to prepare.

Q. Okay. [Mr. Pritzel] Did you take any steps to investigate any topics on the
deposition for today?
No.

notice for today’s depositions?

Basically just read some of the paperwork transcripts that were provided
from Ray [Pritzel’s] testimony, or not testimony, but deposition, and
basically the filings on the case.

A
Q. Okay. [Mr. Johnson] What steps did you take to investigate the topics in the
A

& %k %k

Q. Okay. Did you take any steps to review any corporate records?

! Exhibit 1, Notice of Deposition of Helix’s PMK.

2d.
3 Exhibit 2 to the Motion, Deposition of Eric Rainer Pritzel at 12:6-9.
5
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A. Not in preparation for this, but recently went through some of the records
at the request for our attorney through you for some documents related to
some equipment lists. So I went back through everything on that, but just
specifically for that.*

It is Helix’s obligation to prepare and produce competent and prepared witnesses. To
satisfy Rule 30(b)(6), the corporate deponent has an affirmative duty to make available “such
number of persons as will” be able “to give complete, knowledgeable and binding answers” on its
behalf.® “The fact that an organization no longer has a person with knowledge on the designated
topics does not relieve the organization of the duty to prepare a Rule 30(b)(6) designee” and the
corporation must still prepare the designee “to the extent matters are reasonably available, whether
from documents, past employees, or other sources.”®At this late stage, Helix should not be
permitted to produce Mr. Williams to rehabilitate its previously designated NRCP 30(b)(6)
witnesses.

When a party fails to comply with NRCP 30(b)(6), NRCP 37 allows courts to impose
sanctions, including the preclusion of evidence. In evaluating whether witness testimony should be
precluded, the court looks to: “(1) the party’s explanation for the failure to comply with the
discovery order; (2) the important of the testimony of the precluded witness; (3) the prejudice
suffered by the opposing party as a result of having to prepare to meet the new testimony; and (4)
the possibility of a continuance.””

In Reilly v. Natwest Markets Group Inc., the court upheld the exclusion of two witnesses.
While both witnesses were on the corporation’s witness list, neither one had been produced for
deposition in response to a Rule 30(b)(6) notice.® Instead, the corporation produced witnesses that
were not properly prepared to address all noticed topics at deposition.” In assessing the propriety
of the district court’s decision, the court first considered the party’s failure to explain why the new

witnesses were not made available for deposition pursuant to Rule 30(b)(6). In addition, the court

4 Exhibit 3 to the Motion, Deposition of Robert Johnson at 7:3-9, 7:19-25 (emphasis added).

5 Securities & Exchange Comm'n v. Morelli, 143 F.R.D. 42, 45 (8.D.N.Y.1992) (quotations omitted).
S Great Am. Ins. Co. of New York v. Vegas Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008).

7 Id. at 543. See also Reilly v. Natwest Markets Group Inc., 181 F.3d 253, 269 (2d Cir. 1999).

& Reilly, 181 F.3d at 269.

° Id. at 268.
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deemed the anticipated testimony cumulative in light of the testimony of the party’s expert witness
and previously designated Rule 30(b)(6) witnesses. The court further concluded that the opposing
party would be prejudiced based on their inability to depose the witness. Finally, the court
determined that any trial delay to allow depositions was unwarranted. '?

Applying the relevant factors, this Court should preclude Mr. Williams from testifying at
trial. First, Helix has failed to explain why Mr. Williams was unavailable at the time of deposition,
but is now available at the time of trial. Even if there were a plausible explanation for not
producing Mr. Williams for deposition, Helix still had an affirmative obligation to prepare the
witnesses it did produce pursuant to NRCP 30(b)(6). Despite two corporate attempts, Helix could
not answer the questions. Second, while the anticipated testimony of Mr. Williams may be of
critical importance to Helix’s claims against APCO, that fact merely underscores and confirms
Defendant’s prejudice by being denied such critical evidence during discovery. Helix should be
bound by its answers provided at the NRCP 30(b)(6) depositions. Third, as in Reilly, APCO would
be prejudiced based on its inability to depose Mr. Williams prior to trial. APCO graciously agreed
to a second deposition when it became clear the first witness was unprepared and not competent to
address project costs. With trial set for June 3, 2019, it would be prejudicial to APCO to take time
away from preparing for trial to depose a witness that Helix failed to timely produce. Those
ramifications should not fall on Defendants. Fourth, and finally, it would be unwarranted to delay
trial in order to allow APCO to depose Mr. Williams. Helix is not entitled to a third opportunity to

produce a witness to support its general conditions claims and damages.

/11
/117
/117
/1]
/117
/11
/17

10 1d. 7
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CONCLUSION

For the reasons set forth above, APCO respectfully requests that this Court enter an order

precluding Mr. Williams from testifying at trial.

DATED this May 21, 2019,

FENNEMORE CRAIG, P.C.

By:  /s/John Randall Jefferies

John Randall Jefferies, Esq. (Bar No. 3512)
Brandi M. Planet, Esq. (Bar No, 11710)
Chelsie A. Adams, Esq. (Bar No. 13058)
FENNEMORE CRAIG, P.C.

300 S. 4" Street, Suite 1400

Las Vegas, NV 89101
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Fennemore Craig, P.C., and further certify that
the: APCO CONSTRUCTION, INC. AND SAFECO INSURANCE COMPANY OF
AMERICA’S MOTION TO EXCLUDE THE TESTIMONY OF KURT WILLIAMS ON
ORDER SHORTENING TIME was served by electronically filing via Odyssey File & Serve e-
filing system and serving all parties with an email address on record, pursuant to the Administrative
Order 14-2 and Rule 9 N.E.F.C.

DATED: May 22, 2019.

/s/ Cheryl Landis
An Employee of Fennemore Craig, P.C.
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Las Vegas, Nevada 89143
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
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Marquis Aurbach Coffing
Avece M. Higbee, Esq.
Nevada Bar No. 3739
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
Kathleen A. Wilde, Esq.
Nevada Bar No. 12522
10001 Park Run Drive

Las Vegas, Nevada 89145 -
Telephone: (702) 382-0711
Facsimile: (702) 382-5816

ahigbee@maclaw.com
cmounteer@maclaw.com
kwilde@maclaw.com
Attorneys for Defendants
DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Case No.: A-16-730091-C
Plaintiff, Dept. No.:  XVII

Vs.

APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through X;
and BOE BONDING COMPANIES, I through
X,

Defendants

NOTICE OF TAKING NRCP RULE 30(B)(6) DEPOSITION OF PERSON MOST
KNOWLEDGEABLE FOR HELIX ELECTRIC OF NEVADA LLC

PLEASE TAKE NOTICE that pursuant to Rule 30(b)(6) of the Nevada Rules of Civil

Procedure, Defendant, APCO Construction, by and through its attorneys, Marquis Aurbach
Coffing, will take the deposition of Helix Electric of Nevada LLC upon oral examination on

July 17th, 2018 at 9:30a.m. before a Notary Public, or before some other officer authorized by

law to administer oaths.
The deposition will take place at Marquis Aurbach Coffing, 10001 Park Run Drive,
Las Vegas, NV 89145.

Page 1 of 4
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Las Vegas, Nevada 89145
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Pursuant to NRCP 30(b)(6), Plaintiffs are to required to designate one or more officers,
directors, managing agents or other consenting persons most knowledgeable to testify on its
behalf with respect to the topics set forth in the attached Exhibit A,

The deposition will be recorded by stenographic means, and oral examination will

continue from day to day until completed.

Dated this_"3" day of July, 2018,

You are invited to attend and cross-examine.

MARQUIS AURBACH COFFING

Avece M /Higbee, Esq. * —

Nevada Bar No. 3739

Cody S. Mounteer, Esq.

Nevada Bar No. 11220

Kathleen A. Wilde, Esq.

Nevada Bar No. 12522

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorney(s) for APCO CONSTRUCTION

Page 2 of 4
MAC:05161-021 3444034 )

JA940



MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145
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EXHIBIT A

RULE 30. DEPQSITION: ORAL EXAMINATION

NOTICE OF EXAMINATION: GENERAL RE NTS; SPECIAL NOTICE;: METHOD QF PROD! 1ON UMENTS
ND THINGS: DEPOSITION OF ORGANIZATION; DEPOSITION BY TELEPH .

(6) A party may in the party’s notice and in a subpoena name as the deponent a public or private corporation or a
partnership or association or governmental agency and describe with reasonable particularity the matters on which
examination is requested. In that event, the organization so named shall designate one or more officers, directors, or
managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person
designated, the matters on which the person will testify. A subpoena shall advise a nonparty organization of its duty
to make such a designation. The persons so designated shall testify as to matters known or reasonably available to
the organization. This subdivision (b)(6) does not preclude taking a deposition by any other procedure authorized in
these rules.

[As amended; effective January 1, 2005.]

TOPICS
1. Your claims and facts as alleged against APCO;
2. Documents that you have disclosed in support of your claims against APCO;
3. Your assertion that APCO is liable for any portions of your general and/or bond
claims;
4. The payment process, payment details, scope of payments, parties involved, and

standard practices of bayment, including, but not limited to, all payment applications, approvals,
amounts, checks, and releases;

5. Each fact related to your contract agreement with APCO in regard to the Craig
Ranch (“Project”) at issue in this matter, including, but not limited to original contact(s), change
orders, and ratification agreement(s);

6. Each fact related to your scope of work at the Project; and

7. Your claimed damages against APCO, more specific, but not limited to, your

assertions of damages as they relate to Helix’s general extended conditions.

Page 3 of 4
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing NOTICE OF TAKING NRCP RULE 30(B)(6)
DEPOSITION OF PERSON MOST KNOWLEDGEABLE FOR HELIX ELECTRIC OF
NEVADA LLC was submitted electronically for service with the Eighth Judicial District Court
on the 3_ day of July 2018. Electronic service of the foregoing document shall be made in

accordance with the E-Service List as follows:'

Peel Brimley LLP
Contact Email
Amanda Armstrong aarmstrong@peelbrimley.com
Cary B. Domina cdomina@peelbrimley.com
Rosey Jeffrey rieffrey@peelbrimley.com
Terri Hansen thansen@peelbrimley.com

I further certify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, addressed to:
' N/A

O\ employee of Marquis Aurbach Coffing

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System

consents to electronic service in accordance with NRCP 5(b)(2)(D).

Page 4 of 4
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In the Matter Of:
A-16-730091-C
HELIX ELECTRIC OF NEVADA

VS

APCO CONSTRUCTION, et al.

Transcript Of The 30(b)(6) For:
HELIX ELECTRIC,
ERIC RAINER PRITZEL

October 04, 2018

o

envisia

legal solutions

702-805-4800
scheduling@envision.legal
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DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA,
LLC, a Nevada limited
liability company,

CASE NO.
A-16-730091-C
DEPT. NO. XVI

Plaintiff,
vs.

APCO CONSTRUCTION, a
Nevada corporation; SAFECO
INSURANCE COMPANY OF
AMERICA; DOES I through X;
and BOE BONDING COMPANIES,
I through X,

e N e N e e N e e e e e S S

Defendants.

DEPOSITION OF ERIC RAINER PRITZEL
Helix Electric 30 (b) (6)

Taken at the Law Offices of
SPENCER FANE LLP
300 South Fourth Street, Suite 950
Las Vegas, Nevada 89101
On October 4, 2018
At 10:03 a.m.

Job No: 1782

I

Reported by: JENNIFER M. DALY, CRR, RPR, CCR, CSR
License No.: 766
Envision Legal Solutions 702-805-4800 scheduling@envision.legal
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30(b)(6)

October 04, 2018 Helix Electric, Eric Rainer Pritzel Pages 2..5
Page 2 Page 4
1 APPEARANCES: 1 LAS VEGAS, NEVADA, THURSDAY, OCTOBER 4, 2018
2 PEEL BRIMLEY LLP 2 10:03 A.M.
3 BY: CARY B. DOMINA, ESQ. 3 -000-
4 cdomina@peelbrimley.com 4 WHEREUPON --
5 3333 E. Sexene Avenue 5 (IN AN OFF-THE-RECORD DISCUSSION HELD PRIOR TO THE
6 Suite 200 6 COMMENCEMENT OF THE PROCEEDINGS, COUNSEL AGREED TO
7 Henderson, Nevada 83074 7 WALVE THE COURT REPORTER'S REQUIREMENTS UNDER NEVADA
8 702.980.7272 8 RULES OF CIVIL PROCEDURE, RULE 30(B) (4), OR FEDERAL
9 On behalf of the Plaintiff; 9 RULES OF CIVIL PROCEDURE, RULE 30(3) (5)’ A8
10 10 APPLICABLE.)
11 SPENCER FANE LLP 11 (WITNESS SWORN.)
12 BY: JOKN RANDALL JEFFERIES, ESQ. 12 Whereupon,
13 rjefferies@spencerfane.com 13 ERIC RAINER PRITZEL,
14 300 South Fourth Street 14 having been first duly sworn to testify to the
15 Suite 950 15 truth, the whole truth, and nothing but the truth,
16 Las Vegas, Nevada 89101 16 was examined and testified as follows:
17 702.408.3411 17 DIRECT EXAMINATION
18 On behalf of the Defendant, 18 BY MR. JEFFERIES:
18 Apco Construction, Inc. 19 Q. Sir, will you state your full name for
20 20 the record, please.
21 21 A. Eric Rainer Pritzel. Everyone calls me
22 22 Ray.
23 23 Q. Do you mind if I call you Ray?
24 oo 24 A. Go right ahead.
25 25 Q. We had some discussion befors we went on
Page 3 Page 3
1 INDEX 1 the record. I have marked as Exhibit 1, and I do
2 WITNESS: ERIC RAINER PRITZEL 2 want to show you, and Cary has a capy, this is a
3 EXAMINATION PAGE 3 Notice of Deposition where we identify topics to be
4 BY MR. JEFFERIES 4 4 addressed, and it's my understanding that you've
5 5 been designated by Helix to talk about certain
6 6 topics, and my first question to you is what topics
7 EXHIBITS 7 do you believe you're being designated to testify
8 {NO EXHIBITS MARKED) 8 about?
4 S A, The -- I was the field superintendent.
10 10 So anything that needed to be coordinated out in the
11 11 field, construction-wise, you know, conduit, wire,
12 12 pulling, trenching, stuff like that, then that's
13 13 what I can answer for you. Any type of equipment
14 14 stuff like that.
15 15 Q. Okay. How about project billing?
16 16 A. That's -~ I'm not the guy for that.
17 17 Q. Okay. How about project job cost
18 18 accounting?
19 19 A, That would not be me.
20 20 Q. Okay. What about notice of claima?
21 21 A. That's not my scope of work.
22 22 Q. Okay. All right. Well, in fairness to
23 23 you and the record, to the extent I touch on a topic
24 24 that you think goes beyond your -- what you've been
25 25 designated for and/or your personal knowledge,

Envision Legal Solutions

702-805-4800

scheduling@envision.legal
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30(b)(6)

October 04, 2018 Helix Electric, Eric Rainer Pritzel Pages 6.9
Page 6 Page §
1 please tell me. 1 A. None at all.
2 A. Sure. 2 Q. Do you have any questions about the
3 Q. Have you ever had your deposition taken 3 process?
4 before? 4 A. No, sir.
5 A. No. 5 Q. Okay. What did you do to prepare for
6 Q. Okay. Let me go over a few of the ground | 6 your deposition today?
7 rules. As you can see, the court reporter is taking | 7 A. Nothing.
8 down everything that is said in the room, so it's 8 Q. Okay. Did you review any records?
9 important that only one of us speak at a time. In 9 A. I reviewed some of the records. Just
10 conversation, we tend to know where the other person | 10 minor, but they're -- pretty much what I've reviewed
11 is going, and if you live in my house, everybody 11 is accurate.
12 talks over each other, so we need to try and avoid 12 Q. That's a good thing, but number two, what
13 that. 13 did you review?
14 So if you let me finish my question 14 A. Just some of the cost accrued, the amount
15 before you start your answer, I'm going to let you 15 of time we had, the trailer, the forklifts, the wire
16 finish your answer before I move on to my next 16 pullers, you know, pulling trailer right there, any
17 question, okay? 17 of those sheets where we had those accrued costs.
18 A. Understood. 18 Q. You reviewed, like, a Helix job cost
19 Q. So if I say, "Were you through with your |19 report?
20 anewer," I'm not trying to be rude. I just want to |20 A. It was just a minor -- it -- just a minor
21 make sure you were complete before I move on, ckay? |21 sheet. Hey, this is the material and stuff that you
22 A. Yes, sir. 22 had from, I believe, that January date on. Can you
23 Q. You're doing a great job so far. It's 23 verify this, and yes, to the best of my knowledge,
24 important we give audible responses to my questioms. |24 those are 100 percent accurate.
25 It's hard for her to take down a shake or | 25 Q. I'm not entitled to, and nor do I want
Page 7 Page 9
1 a nod of the head or a "uh-huh" or "uh-uh."” When 1 to, ask about any communications you may have had
2 you read it on paper, it just makes for an unclear 2 with Cazy.
3 record. 3 So excluding discussions you had with
4 So, again, if I say, "Was that a yes or a | 4 him, did you discuss the items you just referenced
5 mno," I'm not trying to be rude. I just want to make | 5 with anybody at Helix outside of Cary's presence?
§ sure we both have a clear record, okay? 6 A. No.
7 A. I understand. 7 Q. Other than what sounds like a summary of
8 Q. Okay. If you don't understand any of my 8 the claimed costs, if I'm understanding what -- was
9 questions, let me know, and I'll try to clarify it 9 it a one-page summary?
10 for you. If you answer the question, I'm going to 10 A. Yes.
11 assume that you understood it as asked, okay? 11 MR. DOMINA: I'll just tell you, it was
12 A. Understood. 12 ~-- one of the invoices that Helix submitted on the
13 Q. You'll quickly figure out that we're 13 back, there was a spreadsheet that broke down --
14 pretty informal here, so if you want to take a break | 14 itemized the general conditions.
15 at any time, let me know. My only request is that 15 MR. JEFFERIES: Okay.
16 you not ask for a break if I've got a question 16 MR. DOMINA: It's part of the record,
17 pending; let's get your answer in the record, then 17 what you guys have seen.
18 we can take a break, okay? 18 BY MR. JEFFERIES:
19 A. Not a problem. Yes. 19 Q. Is that the only document you reviewed?
20 Q. Are you on any type of medication that 20 A. Yes, I saw some of this stuff, but that's
21 would affect your testimony today? 21 the only one that would really pertain to me.
22 A. None. 22 Q. This stuff you're referring to,
23 Q. Okay. Personally or professionally, are |23 Exhibit 1?
24 there things in your life that make this just a 24 A. The daily reports.
25 terrible day to have your deposition taken? 25 Q. Okay. That's what those are.

Envision Legal Solutions

702-805-4800

scheduling@envision.legal
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30(b)(6)

October 04, 2018 Helix Electric, Eric Rainer Pritzel Pages 10..13
Page 10 Page 12
1 Have you reviewed Exhibit 1 before, the 1 Q. Is that a yes?
2 topics that I'm going to be asking about? 2 A. Yes. Sorry.
3 A, No. 3 Q. Anything else that you reviewed to
4 Q. Just so our record is clear -- 4 prepare for your deposition today?
5 MR. DOMINA: I don't know if -- this is 5 A. No.
6 the document. This is what I showed you this 6 Q. Okay. Did you take any steps to
7 mworning. 7 investigate any topics on the deposition notice for
8 THE WITNESS: Okay. 8 today?
9 MR. DOMINA: I don't think he's familiar 9 A. No.
10 with what it looks like, but it's the Notice of 10 Q. Did you -- strike that.
11 Deposition, the topics that we went through. 11 Excluding communications with your
12 THE WITNESS: Okay. 12 coungel, did you take any steps to talk to other
13 MR. DOMINA: I don't mind putting that on |13 Helix people to investigate any of the topics in the
14 the record, just to clarify, so it's accurate, his 14 notice for today?
15 testimony is accurate. 15 A. No.
16 MR. JEFFERIES: Okay. 16 Q. Sir, can you describe for me your
17 MR. DOMINA: What you're looking at is an |17 educational background?
18 amended version of it, right? What is he -- 18 A. If you want me to go back to just high
19 MR, JEFFERIES: I think the exhibit 19 school, high school graduate, and then been working
20 stayed the same -- I mean, the topics stayed the 20 for Helix Electric for 23 years.
21 same. 21 Q. Okay. Any post-high school education?
22 Let me make sure my record is clear. 22 A. No. Helix offers classes for continuing
23 MR. DOMINA: This isn't -- this isn't -- |23 education, like OSHA 30 cards, qualified electrical
24 this is, like, a Target case. 24 workers, motor controls, underground forklifts
25 This isn't even the right case that you 25 scissors lifts. So those are the classes we do to
Page I1 Page 13
1 got here. 1 renew our licenses or further our education through
2 MR. JEFFERIES: Oh. 2 Helix.
3 MR. DOMINA: That's why when I saw him 3 Q. 23 years with Helix; is that right?
4 flipping through, he's shaking his head like, "What 4 A, Yes, that's correct.
5 is all that?" There were, like, five categories of 5 Q. What's your current position?
6 topics. 6 A. I am a foreman, lead man, on -- working
7 MR. JEFFERIES: Oh, I grabbed the wrong 7 at Conquistador, Tompkins Elementary School.
8 one. 8 Q. Are your titles within the Helix
9 MR. DOMINA: That's why he was confused, 9 organization job specific, or do you have just kind
10 as was I. 10 of a general --
11 BY MR. JEFFERIES: 11 A. They would be job specific.
12 Q. You haven't studied these? 12 Q. Okay. Have you ever served as a project
13 A. No, I can build a Target; I can build 13 manager on a project for Helix?
14 anything you want in this town. 14 A, No.
15 {Short break was taken.) 15 Q. Okay. Have you ever served as a project
16 MR. JEFFERIES: With your permission, 16 engineer for Helix?
17 when I get the other one, I'm going to substitute 17 A. No.
18 it. 18 Q. Have you ever served as a general
19 MR. DOMINA: That's fine. 19 superintendent for a project for Helix?
20 BY MR. JEFFERIES: 20 A. No.
21 Q. We can keep going. 21 Q. How -- okay. I'm going to shorthandedly
22 I want to get a sense for -- you reviewed | 22 use the term, "the project,” and when I do, sir, I'm
23 the summary of costs and a deposition notice, 23 referring to the Craig Ranch Road Park, Phase II,
24 correct? 24 that Apco constructed for the city, okay?
25 A. Mm-hmm. 25 A, Understood.
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In the Matter Of:
A-16-730091-C
HELIX ELECTRIC OF NEVADA
Vs

APCO CONSTRUCTION

Deposition Of:
ROBERT JOHNSON
November 28, 2018

envisiq

—

legal solutions =
702-805-4800
scheduling@envision.legal

JA950




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA,

LLC, a Nevada limited
liability company,
Plaintiff,
Case No.
Dept. No.

vs.
APCO CONSTRUCTION, a Nevada
corporation; SAFECO
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Page 2 Page 4
1 DEPOSITION OF ROBERT JOHNSON, taken at 300 1 LAS me, NEVADA, TUESDAY, NOVEMBER 28, 2018
2 South Fourth Street, Suite 950, Las Vegas, Nevada, on 2 11:55
3 Tuesday, November 28, 2018, at 11:55 a.m., before : a.m.
4 Lisa Makowski, Certified Court Reporter, in and for 3 -00o-
s the State of Nevada. 4
& 5 (The court reporter requirements under
7  APPEARANCES: he da Rul "
8 For Apco Construction, Inc.: 6 Rule 30(b) (4) of t Neva Rules o
9 SPENCER FANE LLP 7 Civil Procedure were waived,)
BY: JOHN RANDALL JEFFERIES, ESQ. 8
10 BY: MARY BACON, ESQ. 9 ROBERT JOHNSON
300 South Fourth Street N .\ _' ,
11 Suite 950 10 having been first duly swomn, did testify as follows:
Las Vegas, Nevada 89101 11
12 (702)408-3400 12 EXAMINATION
5 Rjefferies@spencerfane.com 13 BY MR. JEFFERIES:
14 For Helix Electric: 14 Q. 8ir, will you state your full name for
15 PEEL BRIMLEY LLP 15 the record, please.
L6 :’;3 ?R: :omm,:so. 16 A. Robert Johnson.
as erene Avenus
Suite 200 17 Q. How many times have you had your
17 Henderson, Nevada 89074 18 deposition taken?
(702)990-7272 19 A, More than I can remember.
18 Cdomina@peelbrimley.com :
15 Also present: doe Pelan 20 Q. Okay. You understand you are appearing
20 e o« 21 here today as the corporate designee to address the
21 22 items in, I think what is our fourth or third,
Z 23 let's go with fourth amended notice of depositiom?
24 24 A. Yes.
25 25 Q.  Okay.
Page 3 Page 5
1 INDEX 1 MR. DOMINA: And just to clarify, he is
2 WITNESS PAGE 2 here to cover those that weren't covered in the
3 ROBERT JOHNSON 3 prior 30(b) (6) depositions. There were a few in
4 Examination by Mr. Jefferies 4 4 there
Examination by Mr. Domina 84 ’
s Further Examination by Mr. Jefferies 88 5 BY MR. JEFFERIES: e .
. 6 Q. What is your position with Helix
7 INDEX OF EXHIBITS 7 Elsctric? '
8 EXHIBIT PAGE 8 A. Senior vice president.
9 Exhibit 1 4/19/13 Invoice 9 9 Q. And how long have you held that position?
10 Exhibit 2 5/31/13 Invoice 16 10 A. Probably the last ten years.
11 Exhibit 3 Job Cost Report 20 11 Q. Okay. I'm going to shorthandedly use the
12 Exhibit 4 10/18/13 Invoice 48 12 term "the project," and when I do, sir, please
13 Exhibit 5 Subcontract 49 13 understand that I am referring to the Craig Ranch
14 Exhibit 6 Excerpt from General 54 14 Regional Park Phase 3 project that Apco did for the
Conditions of the Prime 15 city, okay?
15 Contract 16 A Okay
16 Exhibit 7 1/28/13 Lecter 59 17 Q. What was your personal involvement with
17 Exhibit 8 E-mail 73 )
i 18 the project?
18 Exhibit 9 10/30/14 Letter 76 . : .
19 Exhibit 10 Bank Records 77 19 . A. BAs semm‘: vice president over the
20 Exhibit 11 E-mail 78 20 project. So superintendent, project manager work
21 000~ 21 in my group, so I have oversight from a higher
22 22 level of the project.
23 23 Q. Okay. Did you have any responsibility
24 24 for bidding the project?
25 25 A. No.
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Johnson, Robert November 28, 2018 Pages 6.9
Page 6 Page 8
1 Q. Do you know how many months Helix's bid 1 Q. Okay. So in preparation for today's
2 assumed that Helix would be working on the project? | 2 deposition you didn't review any corporate records?
3 A. No, but it would have been the contract 3 A. No.
4 duration that was provided at bid time, whatever 4 Q. I want to go back to one of my prior
5 that was. 5 questions and make sure my record is clear.
6 Q. Okay. So were you involved in the pay 6 Sitting here today, do you know what Helix's bid
7 application process? 7 assumed in terms of the time that Helix would be
8 A. Yes, from the signing and the releases. 8 required to be on the project?
9 Q. Okay. And would the pay applications 9 A. I don't know the exact time as in
10 have reflected Helix's anticipated time on the 10 duration. I do know that the original contract
11 project through the general condition related line |11 completion was early January of 2013. When it

12 items? 12 started I don't know, and the duration of it I

13 A. I didn't quite follow that. Say that 13 don't recall.

14 again. 14 Q. Do you know how many times Helix bid this
15 Q. Okay. Your pay applications include 15 job?

16 general condition type billings; correct? 16 A. No, Idon't recall. It's not relevant to
17 A. Typically, but not always. It depends on {17 me as operations.

18 if the contract allowed it. I don't recall in this |18 Q. What was your day-to-day involvement with
19 one, but go ahead. 19 the project?

20 Q. Would it have been Helix's practice to 20 A. Day to day as needed for reviewing
21 spread the general conditions over the anticipated (21 billings, for doing lien releases, for discussing
22 time on the job? 22 monthly completion or status of the work. If
23 A. Not necessarily. A lot of jobs you're 23 there's issues on the job, try to review labor

24 allowed to get general conditions earlier on 24 reports to see how the labor is, because we roll

25 because it's mobilization costs that are in there. |25 them up and look at our total labor to see how much

Page 7 Page 9

1 So it's weighted different by a contract by what's 1 manpower we need. A variance of different things.
2 allowed, so it's different. 2 Q. Did you oversee the submission of the pay
3 Q. Okay. What steps did you take to 3 applications?

4 investigate the topics in the notice for today's 4 A. I did.

5 depositions? 5 (Exhibit 1 was marked for

6 A. Basically just read some of the paperwork | 6 identification.)

7 transcripts that were provided from Ray's 7 BY MR. JEFFERIES:

8 testimony, or not testimony, but deposition, and 8 Q. Sir, showing you what I've marked as

9 basically the filings on the case. 9 Exhibit 1 to your deposition, can you identify this
10 Q. Okay. Did you review any other 10 for me, please?

11 transcripts other than Ray's deposition? 11 A. It's an invoice, and it has a date and a
12 A. No. 12 number on it. There was date 4/19/2013, so it's a
13 Q. Okay. Now, when you say filingas in the 13 progress billing.

14 case, are you talking about pleadings? 14 Q. Okay. And that's your gignature on

15 A. Pleadings, yeah, and the back and forth 15 page 27

16 with the different filings. So I don't know the 16 A. Yes, it is.

17 legal terminology, but with the whole process our 17 Q. If you would, sir, go to the third page
18 attorneys kept us advised. 18 of the exhibit.

19 Q. Okay. Did you take any steps to review 19 MR. DOMINA: Randy, if I can interrupt.
20 any corporate records? 20 MR. JEFFERIES: Sure.

21 A. Not in preparation of this, but recently |21 MR, DOMINA: Is there a reason why these
22 went through some of the records at the request of (22 aren't Bates stamped?

23 our attorney through you for some documents related |23 MR. JEFFERIES: I don't know the answer.
24 to some equipment lists. So I went back through 24 MR. DOMINA: Do you know if they've been
25 everything on that, but just specifically for that. |25 produced?
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Page 10 Page 12
1 MR. JEFFERIES: I don't know off the top 1l answer. My question was not a very clear one.
2 of my head. I asked Apco to send these over this 2 Sitting here today, what would you go review to
3 morning. So I mean, they're your documents, so it 3 determine how the line item of $108,040 for general
4 shouldn't be a problem. You should have produced 4 conditions was prepared?
5 them if anybody. 5 A. How would I review it?
6 MR. DOMINA: I don't know if they are, 6 Q. Yes.
7 that's what I'm getting at, you know. That's why 7 A. When I reviewed this as a senior VP
8 we Bates stamp them, to track what's what. But go 8 getting this delivered to me?
9 ahead. 9 Q. We can do it that way.
10 BY MR. JEFFERIES: 10 A. It's not relevant to me. All I care
11 Q. Okay. Helix did prepare Exhibit 1; 11 about is what are we billing, what are our overall
12 correct? 12 costs to date. Individual line items is up to the
13 A. This document, yes. 13 PM to negotiate with his counterpart at Apco. It's
14 Q. And Helix did submit this to Apco in the |14 not relevant to me how any one of these individual
15 ordinary course of the project? 15 ones are arrived at.
16 A. It definitely appears we did, ves. 16 Q. Okay. Is there documentation that you
17 Q. Okay. And do you assign this pay app a 17 could go review within Helix's business records
18 number? 18 that would show how somebody calculated the
19 A. It's Application 15. 19 $108,000 for general conditions?
20 Q. Fifteen. Okay. If you would, go to the |20 A. I don't know that answer.
21 third page of Exhibit 1. I see line item one is 21 Q. Okay. That line item is -- the general
22 mobilization and line item two are submittals. 22 conditions is what Helix ig claiming in this case;
23 You've kind of referenced those earlier; correct? 23 correct?
24 A. Correct. 24 A. No, we're not claiming this line item.
25 Q. Now go to line item 35. It says, 25 We're claiming general conditions beyond the 108.
Page 11 Page 13
1 "“General conditions." What does that line item 1 Q. Okay. Your -- strike that.
2 represent? 2 Helix is claiming extended costs above
3 A, It would be anything related to cost to 3 108,000 for the line item general conditions shown
4 be on site. It could be a whole bunch of stuff. 4 in Exhibit 1; correct?
5 What they comprised into that dollar amount I don't | 5 A. We are claiming additional general
6 know, but it could be equipment, it could be -- 6 conditions, and if you want to correlate that to
7 project management could be in there for his time. 7 this title being general conditions above the 108,
8 It could be a number of things. We'd have to find 8 then yes, ‘correct.
9 out how the particular project manager built this 9 Q. Okay. So my record is clear, sitting
10 particular one up. 10 here today you can't tell me what time wae assumed
11 Q. Okay. How would you make that 11 in that general condition -- strike that.
12 determination? 12 Sitting here today, you can't tell me
13 A. For the general conditiong? 13 what time on project Helix assumed in that general
14 Q. Yeah. 14 conditions line item in Exhibit 1; correct?
15 A. I wouldn't. The project manager would, 15 A. That's not correct. I answered that. It
16 so number one. Two, it varies from job to job. 16 would be the contract duration provided in the bid
17 You got -~ again, I'll go back to you got the 17 documents.
18 contract documents that allow so much to be billed |18 Q. Okay.
19 for general conditions, that allow so much for 19 A.  Which you are privy to and I'm sure you
20 (inaudible), tell you sometimes what you can or 20 can look it up or we can look it up and let you
21 camnot put into general conditions. 8o you're 21 know at a later date, but that's published
22 asking me some specifics on something I can't 22 information with the bid.
23 answer here today because I just got numbers and I |23 Q. Okay. Sitting here today, you can't tell
24 don't know how the numbers were comprised. 24 me what cost camponents go into that $108,000
25 Q. Okay. And my question -- I respect your |25 general condition line item in Exhibit 1, can you?
Envision Legal Solutions 702-805-4800 scheduling@envision.legal
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Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
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JEREMY HOLMES, ESQ.
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PEEL BRIMLEY LLP
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Facsimile: (702) 990-7273
rpeel@peelbrimley.com
cdomina@peelbrimley.com
jholmes@peelbrimley.com

Attorneys for Plaintiff
HELIX ELECTRIC OF NEVADA, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
HELIX ELECTRIC OF NEVADA, LLC,aNevada | CASENO. : A-16-730091-C
limited liability company, DEPT.NO. : XI

Plaintiff,
JOINT PRE-TRIAL

Vs MEMORANDUM

APCO CONSTRUCTION, a Nevada corporation;
SAFECO INSURANCE COMPANY OF
AMERICA; DOES I through X; and BOE
BONDING COMPANIES I through X,

Defendants.

Pursuant to Nev. R. Civ. P. 16.1(a)(3) and EDCR 2.67, Plaintiff, HELIX ELECTRIC OF
NEVADA, LLC (“Helix”), by and through its attorneys, PEEL BRIMLEY LLP and Defendants,
APCO CONSTRUCTION (“APCO”) and SAFECO INSURANCE COMPANY OF AMERICA
(“Safeco”), by and through their attorneys, FENNEMORE CRAIG, P.C., submit the following
Pretrial Memorandum to the Court:

/17
/17
/17
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A. STIPULATED STATEMENT OF FACTS!:

This matter arises from the construction of the Craig Ranch Regional Park Phase II
(“Project”) for the City of North Las Vegas (“CNLV”). In the spring of 2012, APCO entered into
a construction agreement (“Prime Contract”) with CNLV wherein APCO agreed to serve as the
general contractor on the Project. On or about April 4, 2012, Helix entered into an agreement with
APCO (“Subcontract”) wherein Helix agreed to provide certain electrical related labor, materials
and equipment (the “Work”) to the Project for the lump sum amount of $2,356.520.00. Pursuant
to the provisions of NRS 339.025, Safeco, as surety, and APCO, as principal, executed and
delivered a Labor and Material Payment Bond, No. 024043470. The Project was originally
scheduled to be completed on January 9, 2013. Through no fault of APCO or Helix, the Project
encountered delays and was not substantially completed until October 25, 2013. Helix claims it
is owed $134,724.68 for extended overhead costs. APCO disagrees that Helix is owed any money
for extended overhead costs.

B. LIST OF CLAIMS

First Claim for Relief: Breach of Contract Against APCO
(Paragraphs 13 through 20)

Second Claim for Relief: Breach of Implied Covenant of Good
Faith & Fair Dealing Against APCO
(Paragraphs 21 through 25)

Third Claim for Relief: Unjust Enrichment or in the
Alternative Quantum Meruit Against
APCO
(Paragraphs 26 through 34)

Fourth Claim for Relief: Violation of NRS 338.550 Against
APCO
(Paragraphs 3 through 8 (sic))

Fifth Claim for Relief: Claim Against Payment Bond Against
Safeco

! Pursuant to EDCR 2.67, the Parties have stipulated to a “brief statement of the facts of the case”.
For those facts and legal issues that are disputed, the Parties have agreed to include them in their
competing proposed Findings of Fact and Conclusions of Law which each Party will provide the
Court prior to the commencement of trial. By including stipulated facts only in this Pretrial
Memorandum, neither party waives their ability to raise those disputed facts or legal issues at
trial.

Page 2 JA956
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C.

(Paragraph 35)

DAMAGES AND THEORIES OF RECOVERY

Helix claims APCO breached the Subcontract Agreement and violated NRS 338.500 to

338.645.00, inclusive, when APCO failed to pay Helix for the extended general conditions

contained within the Change Orders. Helix asserts it has been damaged in the amount of

$134,724.68 and further seeks interest and attorneys’ fees and costs.

D.

LIST OF AFFIRMATIVE DEFENSES

APCO’s Affirmative Defenses:

First Affirmative Defense:

Second Affirmative Defense:

Third Affirmative Defense:

Fourth Affirmative Defense:

Fifth Affirmative Defense:

Sixth Affirmative Defense:

Seventh Affirmative Defense:

Page 3

Plaintiff’s claims, and each of them, are
barred by the applicable statute of
limitation.

Plaintiff has failed to state a claim upon
which relief can be granted.

Plaintiff is not equitably entitled to obtain
any money from Defendant.

Plaintiff’s claims against Defendant fail as
a matter of law because Plaintiff is not a
beneficiary under the bond.

The claims, and each of them, are barred by
the failure of the Plaintiff to plead those
claims with particularity

The claims, and each of them, are barred as
a result of the failure of the Plaintiff to
timely make those claims against
Defendant and allow Defendant to collect
evidence sufficient to establish its
nonliability. Defendant relied upon
Plaintiffs failure to allege these claims and,
as a result, Plaintiff is barred by the
doctrine of laches.

Insofar as any alleged breach of contract is

concerned, Plaintiff failed to give this
answering Defendant timely notice thereof.
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Eighth Affirmative Defense:

Ninth Affirmative Defense:

Tenth Affirmative Defense:

Eleventh Affirmative Defense:

Twelfth Affirmative Defense:

Thirteenth Affirmative Defense:

Fourteenth Affirmative Defense:

Fifteenth Affirmative Defense:

Sixteenth Affirmative Defense:

Seventeenth Affirmative Defense:

Eighteenth Affirmative Defense:

Page 4

Answering Defendant has not breached
any contract.

Answering Defendant has substantially
performed the contract.

Answering Defendant was justified in his
failure to perform, if any.

The claims of Plaintiff have been waived
as a result of the acts and the conduct of the
Plaintiff.

The claims for breach of contract are
barred as a result of the failure to satisfy
conditions precedent.

Answering Defendant at all times herein
acted reasonably and in good faith in
discharging its obligations and duties, if
any.

These answering Defendant acted in
conformity with the law and with
reasonableness in discharging its duties.

Plaintiff has received everything it was
entitled to receive from its agreement with
answering Defendant.

The answering Defendant has properly and
legally fulfilled its duties and obligations,
if any, to the Plaintiff.

Plaintiffs contractual causes of action are
barred by Plaintiffs own anticipatory
breach of its contractual duties to
answering Defendant, which breach
relieved answering Defendant of any and
all contractual obligations or promises to
Plaintiff (which obligations and promises
answering Defendant denies).

Answering Defendant fulfilled its duty to
deal with Plaintiff in good faith.
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Nineteenth Affirmative Defense:

Twentieth Affirmative Defense:

Twenty-First Affirmative Defense:

Twenty-Second Affirmative Defense:

Twenty-Third Affirmative Defense:

Twenty-Fourth Affirmative Defense:

Twenty-Fifth Affirmative Defense:

Twenty-Sixth Affirmative Defense:

Twenty-Seventh Affirmative Defense:

Twenty-Eighth Affirmative Defense:

Twenty-Ninth Affirmative Defense:

Thirtieth Affirmative Defense:

Page 5

Answering Defendant committed no
intentional acts meant to disrupt or harm
Plaintiff.

No disruption or harm occurred to Plaintiff.

Plaintiffs cause of action for breach of the
covenant of good faith and fair dealing is
barred because Plaintiff breached its
reciprocal covenant of good faith and fair
dealing.

The Plaintiff did not confer any benefit
upon answering Defendant by either
substantially performing or satisfying
conditions precedent to the contract.

Answering Defendant has made all
necessary payments or abided by all
necessary provisions to Plaintiff.

Answering Defendant has not retained any
benefit which in equity and good
conscience belongs to Plaintiff.

To the extent that answering Defendant has
not received any benefits from Plaintiff,
answering Defendant has not been unjustly
enriched.

Plaintiff is not equitably entitled to obtain
any money from Defendant.

Plaintiff is not entitled to the reasonable
value of any services.

There is no reasonable value for Plaintiffs
services because Plaintiff damaged
Defendant.

Defendant has not retained any benefit,
money or property against fundamental
principles of justice, equity, and good
conscience.

Plaintiff’s claims are merely conjecture
and speculation.
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Thirty-First Affirmative Defense:

Thirty-Second Affirmative Defense:

Thirty-Third Affirmative Defense:

Thirty-Fourth Affirmative Defense:

Thirty-Fifth Affirmative Defense:

Thirty-Sixth Affirmative Defense:

Thirty-Seventh Affirmative Defense:

SAFECO’s Affirmative Defenses:

First Affirmative Defense:

Second Affirmative Defense:

Third Affirmative Defense:

Fourth Affirmative Defense:

Defendant has not failed nor refused to
timely pay Helix monies due and owing.

Plaintiff has not been damaged.

Plaintiff first breached the contract
agreement by not abiding by its terms of
submission of invoicing or payment.

Plaintiff’s claims, and each of them, are
barred as a result of an accord and
satisfaction and release.

Plaintiff’s claims are barred, in whole or in
part, by the parol evidence rule.

Any and all actions complained of by
Plaintiff were approved or ratified by
Plaintiff.

Pursuant to Nev. R. Civ. P. 11, as amended,
all possible affirmative defenses may not
have been alleged herein, in so far as
sufficient facts were not available after a
reasonable inquiry upon the filing of these
Defendants'  Answer to  Plaintiffs
Complaint; therefore, these Defendants
reserve the right to amend its answer to
allege additional affirmative defenses if
subsequent investigations so warrant.

Safeco’s liability for payment under the
bond, if any, is limited to the penal sum of
the bond in accordance with Nevada law.

Safeco’s liability, if any, on a supporting
bond is limited to APCO’s failure, if any, to
perform or pay under a contract for which
the bond was issued. To that end, Safeco
incorporates by reference APCO’s answer
and affirmative defenses.

Plaintiff has failed to satisfy all conditions
precedent to recovery under the subject
bond.

Plaintiff has failed to mitigate its damages,
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if any.
Fifth Affirmative Defense: Plaintiff’s claims are precluded by the
applicable statute of limitations.

Sixth Affirmative Defense: Plaintiff’s claims are precluded by the
doctrines of laches and unclean hands.

Seventh Affirmative Defense: APCO  performed, satisfied and
discharged all of its duties and obligations
it may have owed Plaintiff, which arose
out of any and all agreements, contracts or
representations, unless and until prevented
from further doing so, and thereby
extinguished and fully discharged all such
duties and obligations, if any.

Eighth Affirmative Defense: Plaintiff failed to comply with its notice
obligations as set forth in Nevada law
and/or in the applicable contracts or
agreements.

E. LIST OF CLAIMS/DEFENSES TO BE ABANDONED
None.
F. PROPOSED AMENDMENTS TO THE PLEADINGS
Helix is voluntarily reducing its claim from $138,151 down to $134,724.68 to account
for the removal of the forklift charge for March 2013.
G. LIST OF JOINT EXHIBITS
See Exhibit “1” attached hereto for a complete list of proposed Exhibits and Objections
thereto.
H. LIST OF WITNESSES
Helix intends to call the following witnesses at trial:
1. Robert Johnson (Helix)
2. Victor Fuchs (Helix)
3. Rainer Prietzel (Helix)
4. Kurk Williams (Helix)

5. Joemel Llamado, City of North Las Vegas

Page 7 JA961
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Any and all witnesses listed by the Defendant.

Helix further reserve the right to introduce the deposition testimony of
any witness identified by any other party deemed not available for trial
pursuant to the Nevada Rules of Civil Procedure and the Nevada Rules of

Evidence.

APCO and Safeco intend to call the following witnesses at trial:

1.
2.
3.

Person Most Knowledgeable, APCO

Joe Pelan, APCO

Mary Jo Allen, APCO

Mark Yoakum,

Brian Benson

APCOAPCO and Safeco reserve the right to call any person identified by
any other party.

APCO and Safeco further reserve the right to introduce the deposition
testimony of any witness identified by any other party deemed not
available for trial pursuant to the Nevada Rules of Civil Procedure and the

Nevada Rules of Evidence.

L AGREEMENTS AS TO THE LIMITATION OR EXCLUSION OF

EVIDENCE

The parties have entered into no agreement as to the limitation or exclusion of evidence.

J. CONTESTED AT TRIAL

Helix asserts the following are issues of law that may be contested at the time of

trial.

1. Whether APCO breached the contract and/or the covenant of good faith and fair

dealing when it falsely informed Helix that the City of North Las Vegas (“CNLV”) rejected

Helix’s Change Order Requests for extended overhead costs due to lack of backup documents and

untimeliness.
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2. Whether APCO breached the contract or breached the covenant of good faith and
fair dealing when it failed to supplement its Claim for extended general conditions to CNLV and
include Helix’s Claim for extended overhead costs.

3. Whether APCO breached the contract and/or breached the covenant of good faith
and fair dealing when it settled its Claim for extended general conditions with CNLV, thus
cutting off Helix’s ability to receive payment for its Claim from CNLV.

4. Whether by entering into the global settlement agreement with CNLV, APCO was
either (i) paid for Helix’s Claim; or (ii) settled any pass-through claim Helix had against CNLV,
and therefore became responsible to ensure Helix was paid its claim for extended overhead costs.

5. Whether the Conditional Waiver and Release Upon Final Payment (“Conditional
Release™) is applicable or enforceable since APCO did not make payment to Helix until a year
after Helix provided the Conditional Release and Helix incurred additional damages during that
time.

6. Whether Helix rescinded the Conditional Release before APCO made payment for
those amounts and whether through its actions of submitting Helix’s Claim to CNLV, APCO
acknowledged that the Conditional Release did not apply to Helix’s claim for extended overhead
costs.

7. Whether NRS 338 invalidates the Conditional Waiver because APCO (i) failed to
pay Helix its retention within ten (10) days of receiving its Retention from CNLV; (ii) failed to
pay Helix its statutorily required interest for wrongfully withholding the Retention for four
months after APCO received its Retention payment from CNLV; and (iii) attempts to use the
Conditional Waiver to bar Helix from asserting its Claims for delay damages which were so
unreasonable in length as to amount to an abandonment of the public work, thus rendering the
Conditional Release, against public policy, void and unenforceable.

8. Whether APCO violated NRS 338 when it failed to timely pay Helix its
undisputed contract balance and retention after it was paid in full by CNLV.

APCO and Safeco assert that the following are issues of law that may be contested

at the time of trial:

Page 9 JA963




JA964



Exhibit 1



Case No.: A-16-730091-C

Dept. No.: Xl

Plaintiff: Helix Electric of Nevada, LLC

VS.

Defendant: APCO Construction; Safeco

Insurance Company of Nevada

Trial Date: June 3, 2019
Judge: The Honorable Judge Gonzalez
Court Clerk:

Recorder:

Counsel for Plaintiff;

Cary B. Domina, Esq. of the law

firm of Peel Brimley LLP

Counsel for Defendant:

John Randall Jefferies, Esq.

Of the law firm of Fennemore Craig, P.C

TRIAL BEFORE THE COURT

JOINT EXHIBITS

Exhibit Bates No.(s) Date Date
Number Exhibit Description Offered Objection Admitted
1. APCOO000001—- APCO Craig Ranch
APCOO000003 Regional Park — Phase Il
Project Change Order
Log
2. APCO000479— Certified Payroll Reports
APCO000731
3. APCO000437— Pages 44-45 of the
APCO000438 Prime Contract
4. APCO000166- Daily Sign In Log
APCO000436
5. APCO000732—- Helix Daily Reports
APCO0O001068
6. HELO00659— Helix Daily Reports —
HELQ00Q725 supplement
7. HEL000450 December 20, 2011
Performance Bond
8. HELO000451 December 20, 2011
Labor and Material
Payment Bond
9. HEL000452—- December 20, 2011
HEL000453 Guarantee Bond
10. APCO001269—- March 15, 2012 Graybar
APCO0001281; Electric Purchase Order
APCO001335
11. APCO000439—- April 4, 2012 Craig Ranch
APCO000478 Regional Park — Phase lI
Subcontract Agreement
12. HELO000456— January 28, 2013 Letter
HEL000458 from Kurk Williams to
Brian Bohn regarding
Schedule delay/Extended
overhead
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EXHIBIT(S) LIST

(Bob Johnson Deposition
EX. 7)

13.

APCO000059—-
APCO000060

January 29, 2013 Email
to Helix from APCO RE
Schedule Delay

14.

HELO00531-HEL00536

April 19, 2013 Helix’s
Invoice No. 16113-015 in
the amount of
$157,890.00

(Bob Johnson Depo Ex.
1)

15.

APCO000008—
APCOO000019

Correspondence from
APCO to CNLV dated
May 9, 2013

16.

APCO001323-
APCO001328

May 20, 2013 Invoice #
161113-016 for
$157,130.00, Application
and Certificate for
Payment, and Conditional
Waivers

(Bob Johnson Deposition
Ex. 2)

17.

HELO00461

Correspondence from
Helix to APCO dated
June 19, 2013 regarding
Extended Overhead
Costs

18.

APCO000040—-
APCO000041

June 19, 2013 APCO
Email between Brian
Bohn (APCO) and Kurk
Williams (Helix)

19.

APCO000052—
APCO000054

June 21, 2013 Email to
Joe Pelan and Brian
Bohn from Kurk Williams
RE: Craig Ranch Delay
Notice (Helix)

20.

HELO000464—
HELO000468

August 27, 2013 Helix
Electric Invoice to APCO
RE: Extended Overhead
for a Total of $111,847.00

21.

APCO000106—-
APCO000115

September 3, 2013 COR
#68 & CNLV Response
and Letter from APCO to
Helix requesting back—up
to substantiate amount

22.

APCOO000006—-
APCOO000007;
APCO000005

Correspondence from
CNLV to APCO dated
October 2, 2013

23.

APCO001329-
APCO001333

October 18, 2013 Invoice
# 161113-021 for
$129,973.50, Application
and Certificate for

2
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EXHIBIT(S) LIST

Payment, and Conditional
Waivers

(Bob Johnson Deposition
Ex. 4)

24, APCO000066— October 18, 2013
APCO000070 Application and
Certificate for Payment
and Conditional Waiver
and Release Upon Final
Payment
25. APCO000117- November 6, 2013 COR
APCO0000130 #68.1 & CNLV Response
26. APCO000132—- November 18, 2013 COR
APCO0000140 #93 & CNLV Response
27. HELO00251- January 28, 2014 Email
HEL000254 to Victor Fuchs and Bob
Johnson from Joe Pelan
RE: Craig Ranch —
Scheduled Meeting on
February 4
28. APCO000038 March 17, 2014 City of
Las Vegas Construction
Conflict Authorization No.
00062 to APCO
29. HELO00255—- April 16, 2014 Email to
HEL000257 Victor Fuchs from Joe
Pelan RE: Craig Ranch
Park — Restoration
30. HELO000493—- City Council Meeting
HEL000519 Minutes (July 2, 2014)
31. HEL000426 July 8, 2014 Proof of
recordation of Notice of
Completion
32. HEL00537 Correspondence from
Helix to APCO dated
September 26, 2014
regarding Demand for
Payment
33. HELO0538—-HEL000541 | October 15, 2014 Email
from Kurk Williams to
Eddie Bennett FW: Craig
Ranch Delay Notice
(Helix)
34. APCO000079—- October 21, 2014 Check
APCO000080 #1473 for $105,679.00 to
Helix Electric from APCO
35. APCO000071- October 29, 2014 Email
APCO000074 from APCO to Helix
regarding Check and
attachments
36. APCO000075—- October 29, 2014 Email
APCOO000078 exchange between Helix

and APCO

3
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EXHIBIT(S) LIST

37.

APCO001334

October 29, 2014 copy of
posted check #1473 for
$105,679.00 to Helix
Electric from APCO

(Bob Johnson Deposition
Ex. 10)

38.

HELO000382—-
HELO00383

October 29, 2014 Email

to Victor Fuchs from Joe
Pelan RE: Craig Ranch

Change Approval

39.

HELO000427

October 29, 2014 APCO
Construction
Unconditional Waiver and
Release Upon Final
Payment

40.

APCO001322

Bank of Nevada to APCO
Business Analysis
Account with October 29,
2014 check detail

41.

APCO000081—-
APCO000082

October 30, 2014 Email
from Helix to APCO with
executed Unconditional

42.

HELO000405—-
HELO000407

October 30, 2014
Unconditional Waiver and
Release Upon Final
Payment, Letter Helix to
APCO RE: 10/29/2014
Unconditional Waiver and
Release Upon Final
Payment, and Invoice for
Extended Overhead for a
Total of $138,151.00

43.

HELO000490—-
HELO000491;
HEL000489

Correspondence from
Helix to APCO dated
October 30, 2014
regarding Unconditional
Waiver

44,

HELO00415—-
HELO000419

January 13, 2015 Email
to Joe Pelan from Victor
Fuchs RE: Promissory
Note

45,

HELO00479—-
HELO00481;
HELO00477—-
HELO000478

December 14, 2015
Email String regarding
Promissory Note (with
Promissory Note
attached)

APCO
Objection: Rule
408

46.

APCO000063—-
APCO000064

December 18, 2015
Letter to Cary Domina
from Joe Pelan RE: Craig
Ranch Park — Phase I

47.

APCO001088-
APCO001090

January 18, 2016 Email
Exchange between Joe

4
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EXHIBIT(S) LIST

Pelan & Bob Johnson
after Complaint was Filed

48. APCO0000141 January 18, 2016 Email
to Victor Fuchs from Joe
Pelan RE: Claim
49, HEL00542—-HELO00550 January 29, 2016 Email
from Bob Johnson to Joe
Pelan RE: Claim
50. HELO00551-HEL00658 Craig Ranch Cost Report
51. HELO000001- Job Costs Reports
HEL000205
52. APCO001091- Helix Pay Application #11
APCO001095 dated December 31,
2012
53. APCO001096—- Helix Pay Application #12
APCO001104 dated January 31, 2013
54. APCO001105- Helix Pay Application #13
APCO001109 dated February 28, 2013
55. APCO001110- Helix Pay Application #14
APCO001114 dated March 31, 2013
56. APCO001115- Helix Pay Application #15
APCO0001120 dated April 30, 2013
57. APCO001121- Helix Pay Application #16
APCO0001126 dated May 31, 2013
58. APCO001127- Helix Pay Application #17
APCO001131 dated June 30, 2013
59. APCO001132—- Helix Pay Application #18
APCO001136 dated July 31, 2013
60. APCO001137- Helix Pay Application #19
APCO001141 dated August 31, 2013
61. APCO001142—- Helix Pay Application #20
APCO001146 dated September 30,
2013
62. APCO001147—- Helix Pay Application #21
APCO001151 dated October 31, 2013
63. APCO001152—- Helix Pay Application #22
APCO001156 (billing #1) dated October
31, 2013
64. APCO001157—- Helix Pay Application #22
APCO001160 (billing #2) dated October
31, 2013
65. APCO001161- Helix Pay Application #22
APCO001164 (billing #3) dated October
31, 2013
66. APCO001165 Helix Change Order Log
67. APCO0001166— APCO COR #5
APCO001173
68. APCO001174— APCO COR #57
APCO0001185
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EXHIBIT(S) LIST

69. APCO001186— APCO COR #58
APCO0001201
70. APCO0001202- APCO COR #59
APCO0001209
71. APCO001210- APCO COR #61
APCO0001222
72. APCO0001223- APCO COR #64
APCO0001229
73. APCO001230- APCO COR #65
APCO001236
74. APCO0001237- APCO COR #70
APCO0001243
75. APCO001244— APCO COR #71
APCO001251
76. APCO001252—- APCO COR #75
APCO0001258
77. APCO001259—- APCO COR #77
APCO0001268
78. N/A December 28, 2016 Helix Objects
Defendants First Request (Pleadings/Court
for Production of Documents)
Documents and Things to
Helix Electric of Nevada
79. APCO000055—- August 15, 2017 Affidavit Helix Objects
APCO000056 of Mark Yoakum (Affidavit no
chance to cross)
80. APCOO000057—- September 7, 2017 Helix Objects
APCO000058 Affidavit of Joemel (Affidavit no
Llamado chance to cross)
81. N/A October 13, 2017 Helix Objects
Defendants’ Second (Pleadings/Court
Request for Production of Documents)
Documents and Things to
Helix Electric of Nevada,
LLC
82. N/A October 22, 2018 Fourth Helix Objects
Amended Notice of (Pleadings/Court
Taking NRCP Rule Documents)
Deposition of Person
Most Knowledgeable for
Helix
83. APCO001282—- Helix Electric Labor Costs Helix Objects
APCO001293 per Certified Payroll (Demonstrative)
Reports
84. APCO001294—- Helix Electric Labor Costs Helix Objects
APCO001298 per Certified Payroll (Demonstrative)
Reports (February 2013—-
November 2013)
85. APCO001299- Helix Electric Certified Helix Objects
APCO001301 Payroll Summary of (Demonstrative)

Hours and Gross Pay &
Fringe Benefits for

6
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EXHIBIT(S) LIST

Richard Clement and
Rainer Prietzel

86. APCO001302- Helix Electric Sign in Log Helix Objects
APCO001317 and Certified Payroll (Demonstrative)
Hours (January 2012—
November 2013)
87. APCO001318 Helix Billed Amounts for Helix Objects
General Conditions vs. (Demonstrative)
Comparison to Helix
Partial Job Cost
88. APCO001319- Helix Electric Labor Costs Helix Objects
APCO001321 per Certified Payroll (Demonstrative)

Reports for Rainer
Prietzel
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Electronically Filed
5/31/2019 11:41 AM
Steven D. Grierson

CLERK OF THE COU,
orr o - -

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567

JEREMY D. HOLMES, ESQ.
Nevada Bar No. 14379

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
rpeel@peelbrimley.com
cdomina@peelbrimley.com
jholmes@peelbrimley.com
Attorneys for Plaintiff Helix Electric of Nevada, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a| CASENO.: A-16-730091-C
Nevada limited liability company, DEPT. NO.: XI
Plaintiff,
vs. V
APCO CONSTRUCTION, a Nevada HELIX ELECTRIC OF NEVADA,
corporation; SAFECO INSURANCE " LLC’S OPPOSITION TO APCO
COMPANY OF AMERICA; DOES I through CONSTRUCTION’S AND SAFECO
X; and BOE BONDING COMPANIES I INSURANCE COMPANY OF
through X, AMERICA’S MOTION TO
EXCLUDE THE TESTIMONY OF
KURT WILLIAMS
Defendants.

Plaintiff, HELIX ELECTRIC OF NEVADA, LLC (“Helix”) by and through its attorneys,
the law firm of Peel Brimley LLP, hereby submits its Opposition to Defendants APCO
CONSTRUCTION’S (“APCO”) and SAFECO INSURANCE COMPANY OF AMERICA’S
(“Safeco”) Motion to Exclude the Testimony of Kurt Williams (the “Motion”).

111
11/
117
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This Opposition is made and based on the following Memorandum of Points and
Authorities, the pleadings, exhibits, and papers on file herein, and any argument that the Court
entertains in this matter.

Dated this ﬂﬁay of May 2019.

PEEL BRIMLEY LLP

Y
RICHARB Y. PEEL, ESQ.
Nevada Bar No. 4359
CARY B. DOMINA, ESQ.
Nevada Bar No.10567
JEREMY D. HOLMES, ESQ.
Nevada Bar No. 14379
3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Phone: (702) 990-7272
Attorneys for Helix Electric of Nevada, LLC
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II. STATEMENT OF FACTS

MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

APCO recently sought to prevent Helix from introducing any evidence to support its claims
due to APCO’s own failure to properly question Helix’s 30(b)(6) witness. Since that request was
wholly denied, APCO now seeks to prevent one of Helix’s fact witnesses from testifying at trial.
APCO believes such relief is proper because Kurt Williams was not produced as Helix’s 30(b)(6)
witness. Conspicuously, APCO does not inform the Court in its Motion that Mr. Williams was
released from his employment with Helix in 2015. Instead, APCO argues that Helix should have
produced Mr. Williams, a former Helix employee, as its 30(b)(6) witness and cites to cases where
courts have precluded current employees of corporations from testifying if they were not designated
as 30(b)(6) witnesses.

Mr. Williams’ involvement in the Project has never been a secret, nor has his designation
as a witness for Helix, yet APCO never sought to depose Mr. Williams. Instead, APCO only sought
to depose Helix’s 30(b)(6) witness. Even when offered a final attempt to depose Mr. Williams as a
courtesy, APCO refused. Quite simply, if APCO is prejudiced by Mr. Williams’ testimony, the
only party to blame is APCO itself for failing to depose Mr. Williams when it had the chance.
Instead, due to its own failures, APCO once again wants to prevent the truth about what happened
from coming out at trial. The relief requested in the Motion is not warranted and certainly not

necessary and the Motion should be denied.

Pursuant to the Scheduling Order the Discovery Commissioner issued on January 3, 2018,
all parties were to complete discovery by April 27, 2018. Helix deposed two witnesses prior to this
date, whereas APCO had not noticed a single deposition. APCO did not notice its first deposition
until July 3, 2018, several months after discovery closed in this case, which was permitted by
Helix’s counsel out of professional courtesy. At no point prior to discovery closing, or in the many
months afterwards when APCO became interested in taking depositions, did APCO attempt to

depose anyone other than Helix’s 30(b)(6) representative.
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111. LEGAL ARGUMENTS

At some point in 2015, approximately 3 years prior to APCO noticing the deposition of
Helix’s 30(b)(6) witness, Mr. Williams was released from his position at Helix. Mr. Williams,
however, was still listed as a fact witness in Helix’s initial disclosures.! Due to Mr. Williams no
longer being efnployed by Helix for several years prior to the deposition being noticed, Helix did
not produce Mr. Williams to testify on Helix’s behalf as its 30(b)(6) witness. Instead, Helix
produced both the superintendent who worked on the Project under Mr. Williams, Mr. Prietzel, and
Helix’s Vice-President, Mr. Johnson. While APCO has alleged these witnesses were unprepared
and uneducated regarding the noticed topics, as was shown in Helix’s Opposition to APCO’s
Motions in Limine 3-4, this was not the case. Mr. Prietzel’s knowledge was, admittedly, limited to
the day-to-day operations of the Project, but Mr. Johnson had abundant knowledge regarding the
remaining topics and testified properly on the few occasions he was asked appropriate and relevant
questions.

After the hearing on APCO’s Motions inf Limine 3-4 on May 13, 2019, Helix’s Counsel
nevertheless offered to allow APCO to depose Mr. Williams. APCO refused to do so.

Mr. Williams no longer works for Helix. In fact, Mr. Williams has not worked for Helix
since 2015. Despite knowing this, APCO decided not to give the Court this information in its
Motion. Instead, APCO made it appear as if Helix has simply been hiding Mr. Williams, improperly
withholding him from APCO’s efforts to depose Helix’s 30(b)(6) representative and waiting to
ambush APCO with Mr. William’s testimony at trial. The fact that Mr. Williams has not been
employed by Helix in years readily distinguishes this case from the factual scenarios where these
motions typically arise and renders the cases APCO cites in support of its Motion wholly irrelevant.

Now that the Court has been given the truth about Mr. Williams, it becomes apparent that
APCO is actually requesting that this Court interpret Rule 30(b)(6) as requiring Helix to produce a
former employee as its person most knowledgeable. APCO provides no case law to support such a
requirement. While Helix could locate no relevant cases interpreting NRCP 30(b)(6), under FRCP

30(b)(6) as a general rule an “organization cannot be compelled to produce [former employees] for

' A true and correct copy of Helix’s Initial Disclosures filed on October 2, 2017 is attached hereto as Exhibit 1.
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deposition.” Rundquist v. Vapiano SE, 277 F.R.D. 205, 208 (D.D.C. 2011) (citing Simms v. Center
for Correctional Health and Policy Studies, 272 F.R.D. 36, 41 (D.D.C.2011) (“[G]enerally, a party
cannot notice a deposition of a former director or employee under Rule 30(b)(6). If plaintiff wishes
to compel specific witnesses to testify, therefore, she must subpoena them pursuant to Federal Rules
of Civil Procedure 30(a)(1) and 45.” (internal citations omitted)). Exceptions to that general rule
exist when employees are terminated solely for the purpose of avoiding being designated and forced
to testify pursuant to 30(b)(6). Id. Mr. Williams, however, was let go before this case even begun,
and his termination had nothing to do with trying to circumvent a deposition notice issued 3 years
after the fact.

It is obvious why requiring a corporation to present a former employee to testify and bind
the corporation at a 30(b)(6) deposition is generally not permitted; a corporation has no control
over a former employee, and a former employee has no incentive to testify truthfully on behalf of
the corporation, particularly if they did not leave the corporation on mutual terms. Furthermore, a
corporation’s counsel has no attorney-client relationship with a former employee of the corporation,
and, as a result, no attorney-client privilege to discuss potentially sensitive matters. It is hard to
imagine a situation where a corporation would willingly provide an employee it terminated to bind
it in future litigation, yet this is the requirement that APCO begs this Court to adopt. Such a radical
transformation of Rule 30(b)(6) is not warranted, especially under the facts of this case.

Instead of addressing these glaring issues, APCO bases the entirety of its Motion on the
holding of one case, Reilly v. Natwest Markets Group Inc., 181 F.3d 253 (2d Cir. 1999). In Reilly,
the defendant produced 30(b)(6) witnesses with limited knowledge on important topics, while
withholding more knowledgeable employees until seeking to introduce them as fact witnesses at
trial. Id. at 268-269. To determine whether exclusion of the witnesses was proper, the court

considered the following factors:

(1) The party’s explanation for the failure to comply with the
discovery order; (2) the importance of the testimony of the precluded
witness; (3) the prejudice suffered by the opposing party as a result
of having to prepare to meet the new testimony; and (4) the
possibility of a continuance.
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ld. at 269.

The court found the defendant’s tactics violated both Rule 30(b)(6) and the district court’s
discovery order. /d. Due to those violations, the fact that the testimony of these additional witnesses
would have been cumulative in addition to defendant’s expert witness, and the fact the plaintiff
never had an opportunity to depose the new witnesses, the court ruled excluding their testimony on
those topics was proper. Id.

The situation faced by the Second Circuit in Reilly bears no resemblance to the facts before
this Court and does not warrant relief under the test used in Reilly. First, unlike the defendant in
Reilly, Helix has not failed to comply with any discovery order from this Court. Moreover, Mr.
Williams was not produced as Helix’s 30(b)(6) witness for the simple fact that Mr. Williams was
let go by Helix years ago and Helix is not required to produce a former employee in response to a
30(b)(6) deposition notice. Next, Helix did not withhold employees with superior knowledge from
APCO when APCO sought to depose Helix’s person most knowledgeable, as Mr. Williams is not
an employee of Helix. Nor is the planned testimony of Mr. Williams largely unimportant and
cumulative, as were the proposed witnesses in Reilly.

Next, APCO only has itself to blame for any prejudice it may suffer due to Mr. Williams’
testimony. Rather than affirmatively seek to depose persons involved in the Project and Helix’s
claim, APCO did nothing until several months after discovery closed in this case. Even then, APCO
only sought to depose Helix’s person most knowledgeable, rather than any other key fact witnesses.
After APCO complained for the first time about Mr. Williams testifying at trial on May 13, 2019,
Helix offered to allow APCO to depose Mr. Williams, but APCO refused to do so. Mr. Williams’
name appears on practically every document relevant to Helix’s claim and has been listed as a
witness for Helix throughout the duration of this case. Yet, for whatever reason, APCO decided not
to depose Mr. Williams. Instead, APCO once again did nothing; waiting until the eve of trial to cry
foul about Mr. Williams being called to testify.

None of the facts pertinent to the court’s decision in Reilly are present here. Unlike the
plaintiff in Reilly who aggressively and properly pursued proper witnesses but was thwarted by

improper tactics, APCO did nothing until months after discovery closed and, when granted a

Page 6 JA978




PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

O X NN b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

reprieve by Helix, did only the bare minimum. The one thing that prevented APCO from learning
everything Mr. Williams would testify about at trial is APCO itself. As a result, not a single one of
the factors set forth in Reilly favor granting APCO’s Motion.

Instead of seeking leave to depose Mr. Williams, or some other relief to remedy its
continued failures to properly depose persons in this matter, APCO regurgitates the same arguments
it made in its Motions in Limine 3-4. These arguments were made at length in the pleadings and at
oral argument for those motions. After careful consideration, this Court did not find that Helix had
violated 30(b)(6), and instead denied APCO’s motions entirely. APCO argues that Mr. Williams
cannot be brought in now to “rehabilitate” Helix’s 30(b)(6) witnesses, despite the fact that, as was
argued at length in Helix’s Opposition to APCO’s Motions in Limine, Mr. Johnson adequately
testified as to Helix’s claim on the very few occasions APCO actually asked relevant and
appropriate questions. Instead, APCO focused almost entirely on items that are not included in
Helix’s claim and documents that APCO was told multiple times were not used to construct Helix’s
claim.

APCO’s concerns arising from its failure to properly depose Helix’s 30(b)(6) witness have
already been heard and decided upon by this Court. The issue before the Court now is whether
Helix should be heavily sanctioned due to APCO’s bewildering decision not to depose a key fact
witness. As discussed at length above, the answer to that question is a resounding no and APCO’s
Motion should be denied.

117
/17
/17

Page 7 JA979




PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273

O 0 ) Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

IV.  CONCLUSION

Because Helix is not required to designate a terminated employee as its 30(b)(6) witness,
none of the factors in the Reilly test favor exclusion, and APCO could have deposed Mr. Williams
in his individual capacity at any time, this Court should deny APCO’s Motion.

$
Dated this 3\ day of May 2019.

PEEL BRIMLEY LLP

RIC§A’RD L. PEEL, ESQ.

Nevada Bar No. 4359

CARY B. DOMINA, ESQ.

Nevada Bar No. 10567

JEREMY D. HOLMES, ESQ.

Nevada Bar No. 14379

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571

Attorneys for Helix Electric of Nevada, LLC
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of PEEL BRIMLEY LLP and that

on thisc_ﬁ/;_ ‘5,/:1ay of March 2019, I caused the above and foregoing document entitled HELIX
ELECTRIC OF NEVADA, LLC’S OPPOSITION TO APCO CONSTRUCTION’S AND
SAFECO INSURANCE COMPANY OF AMERICA’S MOTION TO EXCLUDE THE
TESTIMONY OF KURT WILLIAMS, to be served as follows:

] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

X pursuant to NEFCR 9, upon all registered parties via the Court’s electronic filing
system;

[] pursuant to EDCR 7.26, to be sent via facsimile;
] to be hand-delivered; and/or
[]

emailed to all interested parties.

Tt oD

An Employee of Peel Brimley LLP
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PEEL BRIMLEY LLP

3333 E. SERENE AVENUE, SUITE. 200
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ELECTRONICALLY SERVED

10/2/2017 4:43 PM

ECWD

RICHARD L. PEEL ESQ.
Nevada Bar No. 4359

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273

rpeel@peelbrimley.com
cdomina@peelbrimley.com
Attorneys for Plaintiff
Helix Electric of Nevada, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,
Vvs.
APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE

COMPANY OF AMERICA; DOES I
through X; and BOE BONDING
COMPANIES I through X,

Defendants

Case No. : A-16-730091-C
Dept. No.: XVII

PLAINTIFF’S INITIAL LIST OF
WITNESSES AND DOCUMENTS
PURSUANT OT NEV. R. CIV. P. 16.1
DISCLOSURES

Plaintiff, Helix Electric of Nevada, LLC, by and through their attorneys of record,

PEEL BRIMLEY LLP and hereby submits its Initial List of Witnesses and Documents

pursuant to Nev. R. Civ. P. 16.1 as follows:
/11
111
11
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A. WITNESSES

1. Robert Johnson
Helix Electric of Nevada (Plaintiff)
c/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Mr. Johnson is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

2. Victor Fuchs
Helix Electric of Nevada (Plaintiff)
¢/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Mr. Fuchs is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

3. Rainer Prietzel
Helix Electric of Nevada (Plaintiff)
c/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Mr. Prietzel is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.
4. Richard Clement
Helix Electric of Nevada (Plaintiff)
¢/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Page 2 of 12
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Mr. Clement is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

5. Cody Wright
Helix Electric of Nevada (Plaintiff)
c/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Mr. Wright is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017,

6. Omar Diaz
Helix Electric of Nevada (Plaintiff)
¢/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Mr. Diaz is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

7. Charles Wooten, Jr.
Helix Electric of Nevada (Plaintiff)
c/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Mr. Wooten is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

8. Mark Smith
Helix Electric of Nevada (Plaintiff)
c/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074

Page 3 of 12
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Telephone: (702) 990-7272
Mr. Smith is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017,

9. Kurk Williams
Helix Electric of Nevada (Plaintiff)
c/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Mr. Williams is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

10.  Juan Barajas
Helix Electric of Nevada (Plaintiff)
c/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Mr. Barajas is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

11.  Alexander Gelfer
Helix Electric of Nevada (Plaintiff)
c/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Mr. Gelfer is expected to testify regarding his knowledge of the facts and
circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,
2017.

/11
/117
111
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12.  Adine Bagby
Helix Electric of Nevada (Plaintiff)
c/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

Ms. Bagby is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’'s Complaint filed January 12,

2017.

13.  30(b)(6) Designee
Helix Electric of Nevada (Plaintiff)
c¢/o PEEL BRIMLEY LLP
3333 E. Serene Ave, Suite 200
Henderson, NV 89074
Telephone: (702) 990-7272

The 30(b)(6) Person(s) designated by Helix Electric is expected to testify regarding
their knowledge of the facts and circumstances surrounding the allegations set forth in

Plaintiff’s Complaint filed January 12, 2017.

14.  30(b)(6) Designee
APCO Construction (Defendant)
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Telephone: (702) 382-0711

The 30(b)(6) Person(s) designated by APCO is expected to testify regarding their

knowledge of the facts and circumstances surrounding the allegations set forth in Plaintiff’s

Complaint filed January 12, 2017.

15.  Joe Pelan
APCO Construction (Defendant)
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Telephone: (702) 382-0711

/17
/11
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Mr. Pelan is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

16. Brian Bohn
APCO Construction (Defendant)
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Telephone: (702) 382-0711

Mr. Bohn is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

17.  Randy Nickerl
APCO Construction (Defendant)
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Telephone: (702) 382-0711

Mr. Nickerl is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

18.  Jim Barker
APCO Construction (Defendant)
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Telephone: (702) 382-0711

Mr. Barker is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.
11
111
111
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19.  Mark Yoakum
APCO Construction (Defendant)
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Telephone: (702) 382-0711

Mr. Yoakum is expected to testify regarding his knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

20. Kim Stevenson
APCO Construction (Defendant)
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Telephone: (702) 382-0711

Kim Stevenson is expected to testify regarding his or her knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

21.  Mary Jo Allen
APCO Construction (Defendant)
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Telephone: (702) 382-0711

Ms. Allen is expected to testify regarding her knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.
22.  30(b)6) Designee

Safeco Insurance Company of America (Defendant)
MARQUIS AURBACH COFFING
10001 Park Run Drive
Las Vegas, NV 89145
Telephone: 702) 382-0711

/17

111
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The 30(b)(6) Person(s) designated by Safeco is expected to testify regarding their
knowledge of the facts and circumstances surrounding the allegations set forth in Plaintiff’s

Complaint filed January 12, 2017.

23.  30(b)(6) Designee
City of North Las Vegas

The 30(b)(6) Person(s) designated by the City of North Las Vegas is expected to
testify regarding their knowledge of the facts and circumstances surrounding the allegations

set forth in Plaintiff’s Complaint filed January 12, 2017.

24.  Joemel Llamado
City of North Las Vegas

Mr. Llamado is expected to testify regarding their knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

25.  Jeffrey L. Buchanan
City of North Las Vegas

Mr. Buchanan is expected to testify regarding their knowledge of the facts and

circumstances surrounding the allegations set forth in Plaintiff’s Complaint filed January 12,

2017.

26." Drew Ray
Hill International

Mr. Ray is expected to testify regarding his knowledge of the facts and circumstances
surrounding the allegations set forth in Plaintiff’s Complaint filed January 12, 2017.

Plaintiff reserves its right to supplement its List of Witnesses pursuant to Nev. R. Civ.
P. 16.1 as additional information becomes known throughout discovery. Further, Plaintiff
specifically reserves it right at the time of trial to call any and all witnesses identified by any
and all parties hereto.

A. LIST OFDOCUMENTS
Plaintiff produces the following documents Bates Stamped Nos. HEL000001 through

HELO000530.

Page 8 of 12
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Plaintiff reserves its right to supplement its List of Documents pursuant to Nev. R.
Civ. P, 16.1 as additional information becomes known throughout discovery. Further,
Plaintiff specifically reserves it right at the time of trial to introduce into evidence any

documents produced by any party to this action.

DOCUMENT(S) BATES NOS.
Project Manager’s Costs by Month HEL000001 — HEL00004

(September — October)

Forklift Costs for the Period December HEL000005 — HEL000009
31, 2012 through March 1, 2013

Helix Monthly Cost Reports HEL000010 — HEL000101
Comparison of Actual PM & PE to Kurk
W Cost in Claim

Certified Payroll Report Forms for the HEL000102 - HEL000205
Period January through November 2013

Subcontract with APQ Construction HEL000206 — HEL000223
signed April 2012

Helix Electric Bid Proposal dated HEL000224 - HEL000225
October 26, 2011

Nevada State Contractors Board License HEL000226 — HEL000227
Search Details printed December 20,
2011

APCO Construction Daily Time and HEL000228
Material Report for the Craig Ranch
Regional Park — Phase II

Certificate of Liability Insurance dated HEL000229 — HEL000231
January 18, 2011 marked “Sample”

Application and Certificate for Payment HEL000232 — HEL000233
APCO Construction Labor Payment HEL000234 —~ HEL000235
Affidavit (Blank)

APCO Construction Unconditional HEL000236
Waiver and Release Upon Progress

Payment (Blank)

Page 9 of 12
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APCO  Construction  Unconditional HELO000237
Waiver and Release Upon Final

Payment (Blank)

APCO Construction Conditional Waiver HEL000238

and Release Upon Progress Payment

(Blank)

APCO Construction Conditional Waiver HEL000239

and Release Upon Final Payment

(Blank)

W-9 for Helix Electric HEL000240

Helix Electric Exhibit to the Subcontract HELO000241 — HEL000245
dated April 2012

Craig Ranch Summary HEL000246
Various E-mails HEL000247 — HEL000530

Plaintiff also includes any documents in the disclosures of other Parties to this action.
Plaintiff specifically reserves the right to supplement this Initial Disclosure to add
relevant documents, if subsequent information and investigation so warrants.

B. COMPUTATION OF DAMAGES

Preliminarily, and without waiving its rights to seek such sums am may be provided
at time of trial, Plaintiff sees the following sums as damages and as part of its claim against
Defendants: $138,151, exclusive of costs, interest and reasonable attorney’s fees. Discovery
is ongoing and Plaintiff will update its Damages if and when additional information becomes
available.

111
111
/11
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C. INSURANCE AGREEMENTS
Plaintiff has a commercial general liability policy which is not in dispute in the Case.
Plaintiff reserves its right to supplement this portion of its Nev. R. Civ. P. 16.1 Disclosure as

additional information becomes known throughout discovery.

Dated this 2; day of October, 2017.

CARY B. DOMINA, ESQ.
Nevada Bar No. 10567

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
rpeel@peelbrimley.com
cdomina@peelbrimley.com

Attorneys for Plaintiff
Helix Electric of Nevada, LLC
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CERTIFICATE OF SERVICE
Pursuant to Nev. R. Civ. P. 5(b), I certify that I am an employee of PEEL

BRIMLEY, LLP, and that on this //’ /“/day of October, 2017, I caused the above and
foregoing document, PLAINTIFF’S INITIAL LIST OF WITNESSES AND
DOCUMENTS PURSUANT OT NEV. R. CIV. P. 16.1 DISCLOSURES, to be served as

follows:

[ by placing same to be deposited for mailing in the United States Mail, in a
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or

X pursuant to NEFCR 9, upon all registered parties via the Court’s electronic
filing system;

] pursuant to EDCR 7.26, to be sent via facsimile;

[C]  to be hand-delivered; and/or

[T]  other

to the attorney(s) and/or party(ies) listed below at the address, facsimile number, and/or

email as indicated below:

E-Service Master List For Case
Helix Electric of Nevada LLC P!aintiff(s) vs APCO Constructlon, Defendant(s)
MarqmsAurbachCofﬁng R o e R

- Penny Willams

ey,

An employee of PEEL BRIMLEY, LLP
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John Randall Jefferies, Esqg. (Bar No. 3512)

Brandi M. Planet, Esq. (Bar No, 11710)

Chelsie A. Adams, Esq. (Bar No. 13058)

FENNEMORE CRAIG, P.C.

300 S. Fourth Street, Suite 1400

Las Vegas, NV 89101

Telephone: (702) 692-8000

Facsimile: (702) 692-8099

E-mail: rjefferies@fclaw.com
bplanet@fclaw.com
cadams@fclaw.com

Attorneys for APCO Construction, Inc.

and Safeco Insurance Company of America

Electronically Filed
5/31/2019 12:43 PM
Steven D. Grierson

CLER? OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,

V.

APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE

COMPANY OF AMERICA; DOES I through
X; and BOE BONDING COMPANIES, I
through X,

Defendants.

Case No.: A-16-730091-B
Dept. No.: XI

APCO CONSTRUCTION, INC. AND
SAFECO INSURANCE COMPANY OF
AMERICA’S PRE-TRIAL BENCH
MEMORANDUM

APCO Construction, Inc. (“*APCO”) and Safeco Insurance Company of America

(“Safeco”) (collectively referred to as “Defendants”), by and through their attorneys, Fennemore

Craig, P.C., hereby provide the Court with this Pre-Trial Bench Memorandum to clarify and assist

the Court in relation to certain issues of law that control this case and dispute. Specifically, this

Memorandum addresses the legal effect of the Subcontract’s payment provisions and conditions,

Helix Electric of Nevada, LLC’s (*“Helix”) failure to support its claim with actual costs that are

JA995
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causally related to the delay, and the final “Release and Waiver” signed by Plaintiff, which
entirely disposes of and prohibits its claims.
MEMORANDUM OF POINTS AND AUTHORITIES

This matter arises from the construction of the public works project known as Craig Ranch
Regional Park Phase Il (“Project”). APCO was the general contractor and Helix was the electrical
subcontractor. Helix claims certain unsupported damages allegedly caused by City delays on the
Project. Based upon the facts that will be established at trial, Helix’s claims are barred for three
separate reasons: (1) Helix’s failure to satisfy the Subcontract’s payment conditions; (2) Helix’s
failure to support its claim with actual costs; and (3) the final and complete “Release and Waiver”

signed by Helix.

I.  The Damages Sought by Helix are Precluded under the Subcontract.

A. The Subcontract, as amended by the Helix Addendum, Precludes Monetary
Damages for Delays Caused by Anyone or Anything other than APCO.

Section 6.5 of the parties” Subcontract limits Helix’s rights in the event of delays:

If Subcontractor shall be delayed in the performance of the Work by any act or
neglect of the Owner or Architect, or by agents or representatives of either, or by
changes ordered in the Work, or by fire, unavoidable casualties, national
emergency, or by any cause other that [SIC] the intentional Interference of
Contractor, Subcontractor shall be entitled, as Subcontractor’s exclusive remedy,
to an extension of time reasonably necessary to compensate for the time lost due
to the delay, but only if Subcontractor shall notify Contractor in writing within
twenty four (24) hours after such occurrence, and only if Contractor shall be
granted such time extension by Owner.

[See JX011 at APCO000444]. The parties did not delete this paragraph in the Helix Addendum.
With its Addendum, Helix added additional language to Section 6 specifying that Helix
would be entitled to damages for delays only if the City paid APCO:

In the event the schedule as set forth above is changed by Contractor for whatever
reason so that Subcontractor either is precluded from performing the work in
accordance with said schedule and thereby suffers delay, or, is not allowed the
number of calendar days to perform the work under such modified schedule and
must accelerate its performance, then Subcontractor shall be entitled to receive
from Contractor payment representing the costs and damages sustained by
Subcontractor for such delay or acceleration, providing said costs and damages
are first paid to Contractor.

[See JX011 at APCO000474]. These provisions address separate causes of delay and should be
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interpreted consistently with the other Subcontract provisions.

Contractual provisions should be harmonized whenever possible and construed to reach a
reasonable solution. Royal Indem. Co. v. Special Serv., 82 Nev. 148, 151, 413 P.2d 500, 502
(1966); Eversole v. Sunrise Villas VIII Homeowners Ass’n, 112 Nev. 1255, 1260, 925 P.2d 505,
509 (1996) (citing Fisher Properties v. Arden—Mayfair, Inc., 106 Wash.2d 826, 726 P.2d 8, 15
(1986)). Had the language added by Helix in the Helix Addendum been intended to render
meaningless the original language in Section 6.5 the parties would have indicated that the original
language of Section 6.5 was to be deleted, as was done in other modifications contained in the
Helix Addendum. [See JX011 at APCO000474 (“[t]he following terms will be added to or replace
portions of the paragraphs in the Subcontract.”); id. (“Section 4, Paragraph 4.2: Revise to read as
follows:”); id. (“Section 4, Paragraph 4.6: Revise as follows: Third line delete ... [a]nd replace
with....”) cf. id. (Section 6 “Add the following”)]. Having not so indicated, it is clear that the
language in Section 6.5 was not intended to be deleted or otherwise modified by this general
“addition” to Section 6. Because Section 6.5 was left intact, the Court should interpret the
Subcontract to give effect to every word and harmonize any perceived inconsistency.

By its plain terms, Section 6.5 and the Helix addition to Section 6 contained in the Helix
Addendum discuss events that allow Helix to recover costs for delays and events that only allow
Helix to obtain an extension of time. Specifically, the events that provide the sole remedy of an
extension of time are delays caused by anyone or anything other than intentional interference by
APCO. [JX011 at Section 6.5 (“any act or neglect of the Owner or Architect, or by agents or
representatives of either, or by changes ordered in the Work, or by fire, unavoidable casualties,
national emergency, or by any cause other that [SIC] the intentional Interference of Contractor”
(emphasis added))]. Whereas, the events that allow Helix to recover costs are changes in the
schedule initiated by APCO itself. [JX011 at APCO000474 (“Section 6: Add the following: ‘In
the even the schedule as set forth above is change by Contractor for whatever reason so that
Subcontractor either is precluded from performing the work in accordance with the schedule and
thereby suffers delay, or, is not allowed the number of calendar days to perform the work under

such modified schedule and must accelerate its performance, then Subcontractor shall be

3
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entitled to receive from Contractor payment representing the costs and damages sustained by
Subcontractor for such delay or acceleration providing said costs and damages are first paid to
Contractor.” (emphasis in original)].

This is the only construction that gives effect to every word in the Subcontract and
harmonizes the language to reach a reasonable resolution. Any other reading would render the
unmodified language of Section 6.5 and other provisions meaningless. For example, Section 6.7
states:

Contractor shall not be liable to Subcontractor for delays caused by reason of

fire or other casualty, or on account of riots, strikes, labor trouble, terrorism, acts

of God, cataclysmic event, or by reason of any other event or cause beyond

Contractor’s control, or contributed to by Subcontractor.

(emphasis added). This section was not deleted or modified by the Helix Addendum.

It is a cardinal rule of contract interpretation that a more specific provision controls over a
general provision if they are in conflict; i.e., the more specific provision is construed as an
exception to the general provision. RESTATEMENT OF THE LAW (CONTRACTS), § 236(C). Under
such an interpretation, the language added by Helix would be general as applying to every
instance of delay, whereas the language of Section 6.5 would be specific as applying to delay
caused by “any act or neglect of the Owner or Architect, or by agents or representatives of either,
or by changes ordered in the Work, or by fire, unavoidable casualties, national emergency, or by
any cause other that [SIC] the intentional Interference of Contractor”. As such, Section 6.5 would
control in relation to delay caused by any act or neglect by the City and would preclude Helix
from recovering a monetary judgment.

Finally, this interpretation is similarly supported by the fact that a plaintiff should only be
entitled to recover damages actually caused by the defendant; a concept consistently applied to
claims for delay damages in the construction context. See e.g., Structural Sales, Inc. v. Vavrus,
132 1ll. App. 3d 718, 721, 477 N.E.2d 745, 748 (1985) (“The party claiming damages for delay
must prove that the delay was the fault of the party against whom the damages are sought.”);

Phoenix Elec. Contracting, Inc. v. Lehr Const. Corp., 219 A.D.2d 467, 467-68, 631 N.Y.S.2d 146,

147 (1995) (“[A]bsent a contractual commitment to the contrary, a prime contractor is not
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responsible for delays that its subcontractor may incur unless those delays are caused by some
agency or circumstance under the prime contractor’s direction or control”.) (quoting Triangle
Sheet Metal Works v. Merritt & Co., 79 N.Y.2d 801, 802, 580 N.Y.S.2d 171, 588 N.E.2d 69
(1991).

Because the parties have stipulated that the delays were not caused by APCO in the Pretrial
Statement, it is clear that, per the terms of the Subcontract, as modified by the Helix Addendum,
no damages are awardable to Helix.

B. The No Delay Damages Clause is Enforceable.

Generally speaking, provisions providing for the exclusion of delay damages are
enforceable. See e.g., J.A. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 285
(Nev. 2004) (holding that a contractual “no damages for delay” provision in a construction
contract is valid and enforceable). Under Nevada law, such a provision is unenforceable in only
three instances: (1) delays caused by fraud, misrepresentation, concealment or other bad faith; (2)
delays so unreasonable in length as to amount to project abandonment; and (3) delays caused by
the other party’s active interference. Id. at 286, 288. These exceptions “aid in enforcing the
implied covenant of good faith and fair dealing [that] exists in every Nevada contract and
essentially forbids arbitrary, unfair acts by one party that disadvantage[s] the other.” Id. at 286.
Effectively, these exceptions are meant to exclude from such disclaimers delays caused by one of
the parties. 1d. Given the fact that the delays were not caused by APCO, it is clear that the
provision is enforceable and precludes Helix from being awarded any damages for any alleged
delay.

Il.  Helix has Not Met its Burden of Proof to Establish any Awardable Damages in
any Instance.

A. To the Extent the Court finds that the Subcontract Requires the Payment of Delay
Damages, a Condition Precedent to Such Payment is Payment by the Owner which
Helix has Failed to Prove.
Under controlling law and the terms of the Subcontract, Helix has failed to meet its burden
of proof on recoverable costs. The Subcontract provides that prior to any payment becoming due

to Helix, APCO would first have to receive a similar payment from the City. Specifically, Section
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4.8 of the Subcontract—which was not modified by the Helix Addendum—provides:
Subcontractor agrees that Contractor shall have no obligation to pay
Subcontractor for any changed or extra work performed by Subcontractor until or
unless Contract has actually been paid for such work by the Owner.

Similarly, Section 7.2, as modified by the Helix Addendum provides:

Subcontractor, prior to the commencement of such changed or revised work, shall

submit, (within 5 days of Contractor’s written request) to Contractor, written

copies of the breakdown of cost or credit proposal, including work schedule

revisions, for changes, additions, deletions, or other revisions in a manner

consistent with the Contract Documents. Contractor shall not be liable to

Subcontractor for a greater sum, or additional time extensions, than Contractor

obtains from Owner for such additional work.

Finally, even the language added to Section 6 by Helix’s Addendum contains the same condition:
...then Subcontractor shall be entitled to receive from Contractor payment
representing the costs and damages sustained by Subcontractor for such delay or
acceleration, providing said costs and damages are first paid to Contractor.

“[A]bsent some countervailing reason, contracts will be construed from the written
language and enforced as written”. Ellison v.C.S.A.A., 106 Nev. 601, 603, 797 P.2d 975, 977
(1990). There is simply no countervailing reason to not apply this condition as written. “Any
ambiguity, moreover, should be construed against the drafter.” Anvui, LLC v. G.L. Dragon, LLC,
123 Nev. 212, 215-26 (2007). Helix prepared the Addendum. In addition, even if this condition
could be construed as being unlikely to occur, this does not invalidate it as not only was it
bargained for, Helix itself reinforced it through its own Addendum. For comparison, impossibility
or impracticability are only a defense to unforeseen conditions, not conditions explicitly added to a
contract itself. See Nebaco, Inc. v. Riverview Realty Co., 87 Nev. 55, 57, 482 P.2d 305, 307
(1971). Given the fact that Helix placed this condition on itself in its Addendum there is no
question that the Court must enforce it.

Helix cannot prove that its claimed costs have already been paid to APCO by the City. So
this condition has not been satisfied and Helix’s claims are barred.

B. The Subcontract and Common Law Require Proof of Actual Damages which
Plaintiffs have Failed to Produce and will Fail to Establish.

“The party seeking damages has the burden of proving both the fact of damages and the

amount thereof.” Mort Wallin of Lake Tahoe, Inc. v. Commercial Cabinet Co., Inc., 105 Nev.
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855, 856-57 (Nev. 1989). Here, the Subcontract requires proof of actual costs:

Contractor may order or direct changes, additions, deletions or other revisions in

the Subcontract work without invalidating the Subcontract. No changes,

additions, deletions, or other revisions to the Subcontract shall be valid unless

made in writing. Subcontractor mark up shall be limited to that stated in the

contract documents in addition to the direct/actual on-site cost of the work,

however, no profit and overhead markup on overtime shall be allowed.
[JX011 at Section 7.1 (emphasis added)].

Similarly, proof of actual costs for delay damages is required as a matter of law. Indeed,
courts have uniformly held that if evidence of an exact calculation is reasonably possible it must
be presented and made available to the trier of fact. See e.g., Martin v. Trinity Hosp., 2008 ND
176, § 31, 755 N.W.2d 900, 910 (“The import of the holding in those cases is that a plaintiff may
offer inexact evidence on the amount of damages in a breach of contract action only if there is no
definite evidence available for an exact determination of the damages resulting from the breach.”).
A “subcontractor’s damages for delay in construction cases are measured as a general matter by
‘the extent to which its costs were increased by the improper conduct, and its recovery will be
limited to the damages actually sustained.”” Thalle Constr. Co. v. The Whiting—Turner
Contracting Co., 39 F.3d 412, 417 (2d Cir.1994) (quoting Peter Scalamandre & Sons, Inc. v.
Village Dock, Inc., 187 A.D.2d 496, 589 N.Y.S.2d 191 (2d Dep’t 1992)); see also Clifford R. Gray
Inc. v. State, 251 A.D.2d 728, 729, 674 N.Y.S.2d 440, 442 (1998) (“It is well settled that in
calculating contract damages due to delays ‘[a] contractor wrongfully delayed by its employer
must establish the extent to which its costs were increased by the improper acts because its

recovery will be limited to damages actually sustained’” (quoting Berley Indus. v. City of New
York, 45 N.Y.2d 683, 687, 412 N.Y.S.2d 589, 385 N.E.2d 281); see also, J & K Plumbing &
Heating Co. v. State of New York, 235 A.D.2d 751, 752, 652 N.Y.S.2d 369).

For example, in Nat’l Door & Hardware Installers, Inc. v. Mirsaidi, the Tennessee Court
of Appeals upheld a ruling that despite delays on a project being caused through no fault of the

subcontractor, its proof of damages was insufficient. No. M2013-00386-COA-R3CV, 2014 WL

! This Section was unmodified by the Helix Addendum.
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3002007, at *9 (Tenn. Ct. App. June 30, 2014). Specifically, the plaintiff in Mirsaidi “entered into
evidence a ‘Summary of Extended Overhead’ through its expert witness, Mr. Page. This exhibit
outlined several categories of extended overhead and their weekly rates. Mr. Page testified that he
based his calculations on conversations with Plaintiff’s employees, prominently Mr. Alford, and
also used numbers from actual bills to create a reasonable estimate of damages, but he did not
calculate the actual out-of-pocket costs over the nine-month delay period.” The court concluded
that no damages for equipment were established given the fact that “there was no proof that the
equipment was purchased primarily for use on this job or that its cost was being allocated entirely
to this job.” Id. at 10 (internal citation and quotations omitted). The trial court and the court of
appeals confirmed that this was not competent proof as it failed to provide actual costs or allocate
specific costs to the project in dispute. Id. at 9 — 10; See also Moore Constr. Co., Inc. v.
Clarksville Dep’t of Elec., 707 S\W.2d 1 (Tenn.Ct.App.1985) (“The additional salaries of
[contractor’s] foreman and project superintendent were taken from the company’s weekly costs
records and represent the actual amount of time they were on the job. However, the salaries of
the other two employees were determined based upon a factor relating to the balance of the unpaid
amount of this contract when compared to the total amount of other business the company had at
the time. While the proof of the additional salary [the contractor] was required to pay its foreman
and project superintendent is competent and provides an adequate basis upon which to award
damages, the manner in which the additional payroll costs for the other four employees was
determined is not.”). Moreover, “[i]t is incumbent on a contractor not only to quantify the
damages but also to connect the alleged losses to the particular incident of delay.” A.G. Cullen
Const., Inc. v. State Sys. of Higher Educ., 898 A.2d 1145, 1160-61 (Pa. Commw. Ct. 2006)
(emphasis added), disapproved on other grounds by A. Scott Enterprises, Inc. v. City of Allentown,
636 Pa. 249, 142 A.3d 779 (2016).

As will be shown, Helix admits that precise calculations of its alleged losses were and are
possible. Despite this, Helix has ignored its actual costs and is presenting its claim on estimated
rates for a project manager and superintendent that were not involved during the extended

performance. And Helix discarded the equipment lists that would show actual costs.
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See DX213. Based upon the Subcontract, which requires proof of “actual” costs and the law
which mandates the same, Helix’s failure to provide this required proof is fatal to any legal claim
that may exist. See e.g., Lichter v. Mellon Stuart Co., 305 F.2d 216, 219-20 (3d Cir. 1962) (In
relation to a delay claim the court held that “[i]n these circumstances Southern’s inability to break
down its lump sum proof of extra costs justifies the denial of any recovery”).

I1l.  Helix has Waived and Released its Claims.

On October 18, 2013, the Senior Vice President of Helix, Robert D Johnson, signed a
“Conditional Waiver and Release Upon Final Payment” (the “Release”). In pertinent part, the
Release provided that

[u]pon receipt by the undersigned of a check in the above referenced Payment

Amount payable to the undersigned, and when the check has been properly

endorsed and has been paid by the bank on which it is drawn, this document

becomes effective to release [all claims with the exception of Disputed Claims
referenced in the Release]....
The Release further indicated next to the “Amount of Disputed Claims” “Zero”. As such, by its
plain terms the Release covered all claims arising out of the Project.

It is black letter law that “absent some countervailing reason, contracts will be construed
from the written language and enforced as written.” Nevada Yellow Cab Corp. v. Eighth Judicial
Dist. Court ex rel. Cty. of Clark, 123 Nev. 44, 49, 152 P.3d 737, 740 (2007) (internal citations
omitted). Here, by its plain terms, the Release becomes effective if two (2) conditions are met: (1)
Helix’s receipt of a check in the amount indicated and (2) proper endorsement of the check by
Helix and transfer of the funds by the bank?.

After the City released final retention, APCO tendered the final payment by check in the
amount indicated in the Release and Helix negotiated and received payment on the check. When

Helix sent an email about the final payment, APCO responded and suggested that Helix propose

mutually acceptable language. Rather than doing so, Helix cashed the check. The next day, Helix

2 The utilization of commas, or to be more accurate the lack of a comma after the word “endorsed”
and prior to the word “and”, indicates that proper endorsement and transfer of funds are
considered a single condition. [Release (“Upon receipt by the undersigned of a check in the above
referenced Payment Amount payable to the undersigned, and when the check has been properly
endorsed and has been paid by the bank on which it is drawn, this document becomes effective to
release” (emphasis added)) o
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delivered a new signed release with reservation language that was not acceptable to APCO. So by
cashing the check without rescinding the Release or the parties agreeing upon reservation
language, Helix clearly released its present claim.

The Release contains no clause stating that Helix could, on a whim, unilaterally back out
of the legally binding agreement by simply saying as much. Indeed, “[n]o principle is better
settled than that a party cannot rescind a contract and at the same time retain possession of the
consideration, in whole or in part, which he has received under it. He must rescind in toto, or not at
all.” Bishop v. Stewart, 13 Nev. 25, 41 (1878). The simple fact that Helix cashed the check
forecloses its subsequent attempt to rescind the Release. Bergstrom v. Estate of DeVoe, 109 Nev.
575, 577, 854 P.2d 860, 861 (1993) (“When a contract has been partially performed, and one of the
parties to it makes default, the other has a choice of remedies. He may and he must rescind or
affirm the contract, but he cannot do both. If he would rescind it, he must immediately return
whatever of value he has received under it, and then he may defend against an action for specific
performance ... and he may recover back whatever he has paid.... He cannot at the same time
affirm the contract by retaining its benefits and rescind it by repudiating its burdens.” (emphasis
added)).

As a matter of fundamental contract law, even if Helix’s email could be construed as
somehow preventing a condition of the Release from being fulfilled, which it did not, Helix could
not act to prevent a condition from occurring and then utilize its failure to claim the Release was
invalid or unenforceable. “[A]n individual who voluntarily prevents the occurrence of a condition
established for his or her benefit is estopped from seeking relief from a contract on the grounds
that the condition precedent to his obligation failed to occur.” NGA #2 Liab. Co. v. Rains, 113
Nev. 1151, 1161, 946 P.2d 163, 169 (1997) (quoting Broussard v. Hill, 100 Nev. 325, 330, 682
P.2d 1376, 1379 (1984)). Put another way, even if Helix’s actions somehow prevented a condition
of the Release from being fulfilled (which they did not), no action on the part of Helix would
legally allow Helix to ignore the Release or otherwise nullify its effect. It is black letter law that a
party who has prevented performance may not take advantage of such prevention. *“‘It is a

principle of fundamental justice that if a promisor is himself the cause of the failure of
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performance, either of an obligation due him or of a condition upon which his own liability
depends, he cannot take advantage of the failure.”” Cladianos v. Friedhoff, 69 Nev. 41, 46, 240
P.2d 208, 210 (1952); see also 9 Am.Jur. 74 (Building and Construction Contracts, § 117.);
Cladianos, 69 Nev. at 48—49, 240 P.2d at 211 (*“In cases such as the one before us, where it is the
other party to the contract who is guilty of the breach or of prevention of performance, the
complaining party is not limited to quantum meruit. True, he may elect to recover in quantum
meruit (as certain of appellant’s authorities indicate) but may also elect to stand upon the
contract.) (emphasis added).

Helix’s protest regarding the tendered check could not act to modify or invalidate the
Release as a matter of law. Helix was required to formally rescind its previously executed release
and not cash the check if it was truly intending to retain its claim, which was not noted on the
Release. Critically, the evidence will show that Helix signed the Release after being informed that
the City had denied its claim. As such, the Court must conclude that the Release is fully
enforceable and acts as a complete bar to Helix’s claims.

CONCLUSION

As set forth above, Helix’s claims must fail based upon the Subcontract, Helix’s failure to
meet its burden of proof, and the Release.

RESPECTFULLY SUBMITTED this 31° day of May, 2019.

FENNEMORE CRAIG, P.C.

By: /s/Brandi M. Planet

John Randall Jefferies, Esqg. (Bar No. 3512)
Brandi M. Planet, Esqg. (Bar No, 11710)
Chelsie A. Adams, Esq. (Bar No. 13058)
FENNEMORE CRAIG, P.C.

300 S. 4™ Street, Suite 1400

Las Vegas, NV 89101
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Fennemore Craig, P.C., and further certify that
the: APCO CONSTRUCTION, INC. AND SAFECO INSURANCE COMPANY OF
AMERICA’S PRE-TRIAL BENCH MEMORANDUM was served by electronically filing via
Odyssey File & Serve e-filing system and serving all parties with an email address on record,
pursuant to the Administrative Order 14-2 and Rule 9 N.E.F.C.

DATED: May 31, 2019.

/sl Morganne Westover
An Employee of Fennemore Craig, P.C.

12
JA1006




© 00 N oo O B~ W N P

[NCIEEN CHE CRE CRE R R R R N e e = T T T~ = = =
0 N o U N W N P O © 0o N o o h~ w N - O

MEM

John Randall Jefferies, Esqg. (Bar No. 3512)

Brandi M. Planet, Esqg. (Bar No, 11710)

Chelsie A. Adams, Esq. (Bar No. 13058)

FENNEMORE CRAIG, P.C.

300 S. Fourth Street, Suite 1400

Las Vegas, NV 89101

Telephone: (702) 692-8000

Facsimile: (702) 692-8099

E-mail: rjefferies@fclaw.com
bplanet@fclaw.com
cadams@fclaw.com

Attorneys for APCO Construction, Inc.

and Safeco Insurance Company of America

Electronically Filed
5/31/2019 12:43 PM
Steven D. Grierson

CLER? OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,

V.

APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE

COMPANY OF AMERICA; DOES I through
X; and BOE BONDING COMPANIES, I
through

X, Defendants.

Case No.: A-16-730091-C
Dept. No.: XVII

APCO CONSTRUCTION, INC.’S TRIAL
MEMORANDUM PURSUANT TO EDCR
7.27 RE: POTENTIAL EVIDENTIARY
ISSUES

COMES NOW, APCO Construction, Inc. (“APCQO”), by and through its attorneys,

Fennemore Craig, P.C., and respectfully submits this Trial Memorandum pursuant to EDCR 7.27.

l. INTRODUCTION AND BRIEF STATEMENT OF FACTS

This matter arises from the construction of public works project Craig Ranch Regional

Park Phase Il (“Project”). APCO was the general contractor and Helix Electric of Nevada, LLC

(“Helix”) was the electrical subcontractor. The Project encountered multiple delays due to

differing site conditions. Helix now seeks to recover $138,151.00 in additional costs for extended

general conditions. APCO disputes that Helix can recover these additional costs.
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In support of these claims, APCO anticipates that Helix will rely upon its voluminous job
cost reports and certified payroll records. APCO prepared a summary of the data contained in
these records, as well as APCO’s own sign-in sheets for the project, and seeks to have the
summary admitted into evidence at the time of trial. Helix asserts that the summaries can only be
used as demonstrative exhibits. This position is inconsistent with Nevada law. APCO also
anticipates that Helix will attempt to introduce evidence of settlement discussions, including a
promissory note Helix tried to convince APCO to sign and emails regarding payment terms. Such
evidence should be excluded.

Lastly, one of the key issues in this case is the contractual language Helix added to the
subcontract relating to the pay-if-paid clause and related terms. APCO seeks to have its
representative Joe Phelan testify about the negotiations that led to the inclusion of these
supplemental terms in the subcontract. For the reasons below, this testimony should be permitted.

1. POINTS AND AUTHORITIES

EDCR 7.27 states:

Unless otherwise ordered by the court, an attorney may elect to submit to the
court in any civil case, a trial memoranda of points and authorities at any time
prior to the close of trial. The original trial memoranda of points and authorities
must be filed and a copy of the memoranda must be served upon opposing
counsel at the time of or before submission of the memoranda to the court.

A. Summaries of voluminous data are admissible.

NRS 52.275 states in pertinent part that “[tlhe contents of voluminous writings,
recordings or photographs which cannot conveniently be examined in court may be presented in
the form of a chart, summary or calculation.” The original documents need only be made
available for examination or copying to other parties or be produced by order of the court. There
are no further caveats under Nevada law regarding the use of summaries—they are not relegated
only to demonstrative exhibits.

During trial, APCO seeks to utilize and rely upon summaries APCO prepared of Helix’s
voluminous job cost reports and certified payroll records and two years’ of APCO sign-in sheets.

The use of such summaries is permitted by Nevada law. In Pandelis Const. Co., Inc. v. Jones-
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Viking Associates, 103 Nev. 129, 734 P.2d 1236 (1987), the Nevada Supreme Court balked when
the appellant took the position that the admitted summaries were not actual evidence, despite the
lower court having admitted the same, stating they were “at a loss to explain how something
properly admitted under a rule of evidence could not be evidence.” Id. at 131, 1237 (emphasis
added). In support of this position, the Nevada Supreme Court cited to NRS 52.275, noting the
use of summaries is permitted for “voluminous writings”. Id.; see also NRS 52.275. The Nevada
Supreme Court offered no criticism of the lower court for properly admitting the summaries.

APCO requests that this Court permit APCO to rely upon and submit summaries of
Helix’s job cost reports and certified payroll records and the APCO sign-in sheets into evidence.
The summaries will assist APCO and the Court in analyzing the voluminous data. More
importantly, as owner and custodian of these documents, Helix has had possession of these
documents since their creation so Helix will not suffer any prejudice. APCO also produced the
sign-in sheets during discovery. These documents are currently marked as exhibits, but there is no
reasonable way for the witnesses or Court to efficiently process the information during trial
without the summaries.

B. Evidence of settlement discussions are properly excluded.

APCO anticipates that Helix will attempt to submit into evidence emails, a promissory
note and other documents related to settlement discussions prior to litigation as well as question
witnesses about the settlement discussions. Such actions should not be permitted. Offers of
compromise are admissible only when offered for a purpose other than proving liability. NRS
48.105 states:

1. Evidence of:

(@) Furnishing or offering or promising to furnish; or

(b) Accepting or offering or promising to accept,
= a valuable consideration in compromising or attempting to compromise a claim
which was disputed as to either validity or amount, is not admissible to prove
liability for or invalidity of the claim or its amount. Evidence of conduct or
statements made in compromise negotiations is likewise not admissible.

2. This section does not require exclusion when the evidence is offered for
another purpose, such as proving bias or prejudice of a witness, negativing a
contention of undue delay, or proving an effort to obstruct a criminal investigation
or prosecution.
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In this case, Helix has no reason to offer evidence or testimony relating to settlement
discussions other than for an impermissible purpose, such as proving liability. Such evidence and
testimony is therefore properly excluded. In Dannenbring v. Wynn Las Vegas, LLC, 907
F.Supp.2d 1214 (D. Nev. 2013)}, the court permitted evidence of settlement negotiations because
they were used to demonstrate a retaliatory motive. In Kraus v. Lennar Reno, LLC, 2018 WL
4088008 (D. Nev. August 27, 2018), a settlement demand was utilized to show that the amount in
controversy exceeded $75,000.00. Lastly, in Holland Livestock Ranch v. U.S., 588 F.Supp. 943
(D. Nev. 1984), the court did not permit the use of evidence that plaintiff paid a monetary penalty
for willful trespass to show that there was in fact a willful trespass.

For similar reasons, Helix should be precluded from entering settlement discussions and
related documents into evidence. The only purpose Helix has to use this evidence is to attempt to
prove liability, which is improper under Nevada law. There have been no allegations of retaliation
nor is there any reason to use the settlement discussions to prove some procedural issue, such as
an amount in controversy. This evidence is therefore properly excluded.

C. The Parol Evidence Rule does not preclude testimony related to certain contract
negotiations.

“The parol evidence rule does not permit the admission of evidence that would change the
contract terms when the terms of a written agreement are clear, definite, and unambiguous.
However, parol evidence is admissible to prove a separate oral agreement regarding any matter
not included in the contract or to clarify ambiguous terms so long as the evidence does not
contradict the terms of the written agreement.” Ringle v. Bruton, 120 Nev. 82, 91, 86 P.3d 1032,
1037 (2004)(emphasis added); Crow-Spieker # 23 v. Robinson, 97 Nev. 302, 305, 629 P.2d 1198,
1199 (1981) (holding that parol evidence, so long as it is not inconsistent with the terms of the
written contract, may be admitted to prove the existence of a separate oral agreement as to matters

on which the written contract is silent); State ex rel. List v. Courtesy Motors, 95 Nev. 103, 107,

Yn interpreting the NRCP, federal cases interpreting the FRCP are “strong persuasive authority” because the NRCP
are largely based on their federal counterparts. See Executive Management, Ltd. v. Ticor Title Ins. Co., 118 Nev.
46,53, 38 P.3d 872, 876 (2002). The same logic should apply when interpreting Nevada versus federal rules of
evidence given the similarities between FRE 408 and NRS 48.105.
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590 P.2d 163, 165 (1979) (stating that parol evidence is admissible to determine intent when the
written contract is ambiguous).

One of the key issues in this case is the meaning and intent behind certain contract
provisions, specifically those added into the contract by Helix relating to delay claims as well as
the remedies available to Helix under the contract. Because APCO and Helix disagree as to the
meaning behind supplemental conditions added to the contract, parol evidence, specifically in the
form of testimony by an APCO representative, should be permitted to resolve any contract
ambiguities that may be identified by the Court. See Lowden Inv. Co. v. Gen. Elec. Credit Co.,
103 Nev. 374, 741 P.2d 806 (1987)(parol evidence was properly admitted in order to interpret the
terms in a purchase agreement).

1.  CONCLUSION

Summaries of voluminous data are a useful tool to synthesize and assist with the
explanation of that data. There is nothing in Nevada law that precludes these summaries from
being entered into evidence or that relegates their use to demonstrative exhibits.

Documents and testimony related to settlement negotiations or discussions should not be
admitted. There is no reason for this evidence to be admitted into evidence other than in an
attempt for Helix to prove APCO’s alleged liability—this is not a permitted use of such evidence.
It is therefore not properly admitted.

Lastly, parol evidence regarding contract negotiations should be permitted in order to
interpret or otherwise clarify any contract terms that the Court may find ambiguous.

DATED this May 31, 2019.

FENNEMORE CRAIG, P.C.

By:  /s/Brandi M. Planet

John Randall Jefferies, Esqg. (Bar No. 3512)
Brandi M. Planet, Esqg. (Bar No, 11710)
Chelsie A. Adams, Esq. (Bar No. 13058)
FENNEMORE CRAIG, P.C.

300 S. 4™ Street, Suite 1400

Las Vegas, NV 89101
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Fennemore Craig, P.C., and further certify that
the: APCO CONSTRUCTION, INC.’S TRIAL MEMORANDUM PURSUANT TO EDCR
7.27 RE: POTENTIAL EVIDENTIARY ISSUES was served by electronically filing via
Odyssey File & Serve e-filing system and serving all parties with an email address on record,
pursuant to the Administrative Order 14-2 and Rule 9 N.E.F.C.

DATED: May 31, 2019.

/s Morganne Westover
An Employee of Fennemore Craig, P.C.
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John Randall Jefferies, Esqg. (Bar No. 3512)

Brandi M. Planet, Esq. (Bar No, 11710)

Chelsie A. Adams, Esq. (Bar No. 13058)

FENNEMORE CRAIG, P.C.

300 S. Fourth Street, Suite 1400

Las Vegas, NV 89101

Telephone: (702) 692-8000

Facsimile: (702) 692-8099

E-mail: rjefferies@fclaw.com
bplanet@fclaw.com
cadams@fclaw.com

Attorneys for APCO Construction, Inc.

and Safeco Insurance Company of America

Electronically Filed
5/31/2019 4:27 PM
Steven D. Grierson

CLER? OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,

V.

APCO CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE

COMPANY OF AMERICA; DOES I through
X; and BOE BONDING COMPANIES, I
through

X, Defendants.

Case No.: A-16-730091-C
Dept. No.: XVII

APCO CONSTRUCTION, INC.’S AND
SAFECO INSURANCE COMPANY OF
AMERICA’S PROPOSED FINDINGS OF
FACT AND CONCLUSIONS OF LAW

Pursuant to Nevada Rule of Civil Procedure 52 and the Procedures for Civil Bench Trials,

District Court, Department 11, APCO Construction, Inc. (“APCO”) and Safeco Insurance

Company of America (“Safeco”) (collectively referred to as “Defendants”), by and through their

attorneys, Fennemore Craig, P.C., hereby submit their Proposed Findings of Fact and Conclusions

of Law.
i
i
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l. FINDINGS OF FACTS

A. The Project

1. On or about July 13, 2011, APCO submitted a bid for the Craig Ranch Regional
Park — Phase Il - Project No. 10294 (“Project”) to the City of North Las Vegas (the “City”). At
that time, the anticipated Project duration was approximately 550 calendar days.

2. Helix Electric, Inc. (“Helix”) submitted a subcontract bid of approximately
$4,600,000 to APCO for the electrical work required on the Project. Helix’s estimate assumed a
Project duration of 550 days.

3. The City canceled the original solicitation and ultimately requested a second round
of bids on or about October 26, 2011. Among other things, the City changed the duration of the
Project from 18 months down to 12 months.

4. On or about October 26, 2011, APCO submitted its second bid to the City for the
Project.

5. Shortly before that bid submission, Helix submitted its second proposal to APCO
for the Project in the amount of $4,628,025.00. See JX011 p. 457, attachment to the Subcontract.
At the time of bid both APCO and Helix anticipated that the Project would take longer than 12
months.

6. The City awarded APCO the prime contract for the Project on or about December
7, 2011 (the “Contract™).

7. After receiving the notice of proposed award, APCO negotiated subcontract terms
with Helix. As part of that process, APCO agreed to purchase certain materials totaling
$2,248,248.00 (per client). See JX010, which was to be removed from Helix’s scope and pricing.
So the Subcontract price was $2,380,085.20.

8. During that process, Helix requested numerous changes to APCO’s standard
subcontract. Helix’s price essentially included the 550-day schedule initially bid. As a result,
APCO and Helix agreed to a supplemental clause amending Section 6 to condition Helix’s right to

any delay costs would arise if and only if the City paid APCO for those costs.
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9. On or about April 19, 2012, APCO and Helix entered into a formal subcontract for
the electrical work required on the Project (the “Subcontract”). The Helix requested changes are
reflected in the addendum to the Subcontract. See JX011 (pp. 474-478).

10.  The Subcontract contained several critical provisions that are relevant to Helix’s
delay claim for extended Project overheads. More specifically, Section 4.8 of the Subcontract
provided that “Subcontractor agrees that Contractor shall have no obligation to pay Subcontractor
for any changed or extra work performed by Subcontractor until or unless Contractor has actually
been paid for such work by the Owner.” Section 4.8 was not modified by the Helix Addendum.

11.  Section 6.5 contains a no damage for delay provision that states as follows:

“If Subcontractor shall be delayed in the performance of the Work by any
act or neglect of the Owner or Architect, or by agents or representatives of
either, or by changes ordered in the Work, or by fire, unavoidable
casualties, national emergency, or by any cause other that [SIC] the
intentional Interference of Contractor, Subcontractor shall be entitled, as
Subcontractor’s exclusive remedy, to an extension of time reasonably
necessary to compensate for the time lost due to the delay, but only if
Subcontractor shall notify Contractor in writing within twenty four (24)
hours after such occurrences, and only if Contractor shall be granted such
time extension by Owner.”

This clause was not stricken by the Helix Addendum.

12.  The Subcontract also provided at Section 6.7 that “Contractor shall not be liable to
Subcontractor for delays caused by reason of fire or other casualty, or on account of riots, strikes,
labor trouble, terrorism, acts of God, cataclysmic event, or by reason of any other event or cause
beyond Contractor’s control, or contributed to by Subcontractor.” Section 6.7 was not stricken
from the Subcontract by the Helix Addendum.

13.  Section 7.1 also states: “Contractor may order or direct changes, additions,
deletions or other revisions in the Subcontract work without invalidating the Subcontract. No
changes, additions, deletions, or other revisions to the Subcontract shall be valid unless made in
writing. Subcontractor markup shall be limited to that stated in the contract documents in addition
to the direct/actual on-site cost of the work, however, no profit and overhead markup on overtime
shall be allowed.” (emphasis added).

14.  Similarly, Section 7.2 as modified by the Helix Addendum, provided:

3
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15.

“Subcontractor, prior to the commencement of such changed or revised
work, shall submit, (within 5 days of Contractor’s written request) to
Contractor, written copies of the breakdown of cost or credit proposal,
including work schedule revisions, for changes, additions, deletions, or
other revisions in a manner consistent with the Contract Documents.
Contractor shall not be liable to Subcontractor for a greater sum, or
additional time extensions, than Contractor obtains from Owner for such
additional work.” (emphasis added).

Finally, the parties specifically negotiated additional language that was included in

Section 6 by the Helix Addendum since Helix’s price contained general conditions for the longer,

original Project duration. As a result, the parties agreed:

16.

“In the event the schedule as set forth above is changed by Contractor for
whatever reason so that Subcontractor either is precluded from
performing the work in accordance with said schedule and thereby suffers
delay, or, is not allowed the number of calendar days to perform the work
under such modified schedule and must accelerate its performance, then
Subcontractor shall be entitled to receive from Contractor payment
representing the costs and damages sustained by Subcontractor for such
delay or acceleration, providing said costs and damages are first paid to
Contractor.” (emphasis added).

“The Subcontract also had an enforceable payment schedule for claims in Section

4.4 of the Subcontract—as amended by the Helix Addendum: as follows:

“Progress payments will be made by Contractor to Subcontractor within
10 calendar days after Contractor actually receives payment for
Subcontractor’s work from Owner. The progress payment to
Subcontractor shall be one hundred percent (100%) of the value of
Subcontract work completed (less 10% retention) during the preceding
month as determined by the Owner, less such other amounts as Contractor
shall determine as being properly withheld as allowed under this Article or
as provided elsewhere in this Subcontract. The estimates of Owner as to
the amount of Work completed by Subcontractor shall be binding upon
Contractor and Subcontractor and shall conclusively establish the amount
of Work performed by Subcontractor. As a condition precedent to
receiving partial payments from Contractor for Work performed,
Subcontractor shall execute and deliver to Contractor, with its application
for payment, a full and complete release (Forms attached) of all claims
and causes of action Subcontractor may have against Contractor and
Owner through the date of the execution of said release, save and except
those claims specifically listed on said release and described in a manner
sufficient for Contractor to identify such claim or claims with certainty.
Upon the request of Contractor, Subcontractor shall provide an
Unconditional Waiver of Release in form required by Contractor for any
previous payment made to Subcontractor. Any payments to Subcontractor

4
JA1016




© 00 ~N o o b~ W NP

N NN NN DN NN DN R P R R R R R R R
©® N o 0~ W N P O © © N o 00N~ w N Rk o

shall be conditioned upon receipt of the actual payments by Contractor
from Owner. Subcontractor herein agrees to assume the same risk that the
Owner may become insolvent that Contractor has assumed by entering
into the Prime Contract with the Owner per NRS Statutes.”

17. The Subcontract also incorporated the Contract, which would include the claim
procedures set forth in the Contract. See JX011, Section 1.1. Those claim requirements are set
forth in JX003.

B. City Delays
18.  The City issued its notice to proceed to APCO on January 11, 2012. The original
Contract completion date was January 11, 2013.

19.  APCO started work on the Project on approximately January 16, 2012.

20. Helix mobilized its equipment and started work full time on or about February 20,
2012.

21. Helix assigned Kurt Williams as its Project manager. Mr. Williams was rarely on
site and never signed in using APCO’s sign in sheets that were maintained at the Project site. Mr.
Williams’ time devoted to the Project was not tracked in Helix’s certified payroll reports, only
Helix’s job cost report.

22, Richard Clement was Helix’s Project superintendent. Superintendent Clement was
on site occasionally and only signed in with APCO at the Project twice during 2012. As the
Project Superintendent, Superintendent Clement was paid an hourly wage of $62.16. See JX201.

23. Rainer Prietzel was Helix’s foreman overseeing work in the field. Foreman
Prietzel was paid an hourly rate of either $56.28 or $60.81 depending on the trade work he was
doing in the field. See DX201.

24, Helix’s original line item for its general conditions, as reflected in its pay
application, was $108,040 on a Subcontract price of $2,380,085, which represents 4.5%. See
JX052.

25.  The parties have stipulated that the Contract time was extended from January 2013

into November 2013 through no fault of either APCO or Helix. See Pretrial Statement.
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26.  On January 9, 2013, APCO submitted its first request for an extension of time to
the City. See JX078.

27.  OnJanuary 28, 2013, Helix provided notice to APCO that it was reserving its rights
to submit a claim for “all additional costs incurred due to scheduled delays for this project.” See
JX012. At that time, Helix did not request or present any time driven costs.

28. Through no fault of APCO, Helix did not take delivery of various light poles and
related equipment until approximately January 30, 2013. See JX010 (p. 1335).

29. Superintendent Clement did not work on the Project between June 11, 2012 and
September 26, 2012. Superintendent Clement only worked two weeks on the Project from
September 27, 2012 to October 7, 2012. Superintendent Clement did not work on the Project from
October 8, 2012 through January 20, 2013. In all of 2013, which was the extended Project time,
Superintendent Clement only worked 32 hours during the week ending January 27, 2013. See
DX203.

30. Helix did not replace Superintendent Clement with another Project superintendent
after he last worked on the Project on January 27, 2013.

31. At no time during the extended duration was Foreman Prietzel ever paid
superintendent wages. See DX201.

32.  As of April 30, 2013, Helix had only billed 92% of its original general conditions
line item. See JX014.

33. On May 9, 2013, APCO submitted its second request for additional time and
compensation to the City. See JX015. As of that date, the City had not made a decision on
APCO’s first request for time.

34.  Through May 31, 2013, Helix had billed only 94.41% of its general conditions for

the Project. See JX016.
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35. Helix substantially completed its work in May 2013 such that Helix reduced its
onsite crew to one person, Foreman Prietzel. Foreman Prietzel was the only Helix person on-site
through the balance of 2013. See JX005, JX006, DX201, and DX202.

36. On June 19, 2013, APCO and Helix exchanged emails regarding various Project
issues, including Helix’s delay rates. APCO confirmed that if Helix submitted a request for
compensation that it would be forwarded to the City. See JX018.

37. On June 19, 2013 Helix provided a supplemental notice of claim but did not
provide any back up to support its daily rates or the impacts alleged to be attributed to the delay.
See JX017. At that time, Helix still only had Foreman Prietzel working on site.

38.  On June 21, 2013 Helix and APCO exchanged emails wherein APCO questioned
the support for Helix’s claimed costs, noting that a project manager was considered home office
overhead. Helix indicated that its job cost reports would reflect the actual costs for the extended
overhead. See JX019.

39. From May 6, 2013 through November 6, 2013, Foreman Pretzel was the only Helix
person on site. Foreman Prietzel confirmed that during that time period he was either working on
completing original Subcontract work for which Helix would be paid or change order work that
was acknowledged and paid by APCO and the City.

40. During construction, the City made changes or otherwise caused issues that
impacted Helix. In those instances, Helix submitted a request for additional compensation and the
City issued APCO change orders that compensated Helix for the related impacts. During the
extended Contract time, the City issued eleven change orders that resulted in additional
compensation to Helix through the Subcontract. See JX066-077. Helix’s pricing for the change
orders included a 10% markup on materials and a 15% markup on labor to cover Helix’s

overhead. See JX068 (p. 1179); JX069 (p. 1194-1195); JX070 (p. 1208); JX071 (p. 1215); JX072
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(p. 1227); IX073 (p. 1234-1235); IX074 (p. 1242); IX075 (p. 1248); IX076 (p. 1256); and JIX077
(p. 1264).

41.  On August 28, 2013, APCO presented to the City Helix’s invoice for extended
overhead in the amount of $102,400. See JX021. Helix did not provide any support for its
claimed costs. The City rejected that claim. Id.

42.  On October 2, 2013, the City issued its decision on APCO’s request for additional
time and compensation. The City determined that the time period from January 11, 2013 to May
10, 2013 was an excusable but not compensable delay. That meant that APCO was not charged
liquidated damages, but also was not provided compensation from January thru May 10, 2013.
The City did confirm that it would pay APCO $560,724.16 for the delay from May 10, 2013 to
October 25, 2013. See JX022. APCO accepted that determination on or about October 10, 2013.
Id.

43.  On October 3, 2013, APCO transmitted to Helix the City’s rejection of its invoice
for extended overhead. See JX021 (p. 109).

44, On October 18, 2013, Helix submitted its pay application for the time period up
through October 30, 2013. At that time, Helix billed its general conditions line item at 100%. See
JX023.

45.  Also on October 18, 2013, Helix submitted its pay application for the release of
retention. As with prior pay applications, Helix enclosed a conditional waiver. The release was
conditioned on APCO issuing a final payment in the amount of $105,677.01 and expressly
confirmed that there were “zero” claims outstanding. See JX024 (p. 070). Helix signed and
provided that release to APCO after receiving the City’s rejection of its extended overhead
invoice.

46.  On October 31, 2013, Helix submitted an invoice for $111,847 for extended

overhead. The only support for the alleged costs was a one page summary chart that was based
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upon an assumed four hours a day for a Project Manager and four hours for a Superintendent, even
though neither Project Manager Williams or Superintendent Clement was on site after January
2013. See JX020.

47.  On November 12, 2013, APCO forwarded Helix’s revised extended overhead
invoice of $111,847 on to the City. See JX025. At that time, APCO confirmed to Helix’s Kurt
Williams that there would be no APCO approval unless and until the City approved Helix’s
request. Id. at p. 127.

48.  The City rejected Helix’s request on or about November 13, 2013. See JX025
(p. 122).

49.  On or about November 13, 2013, Helix submitted an additional invoice for $26,304
for extended overhead for September and October 2013. APCO passed that invoice through to the
City on or about November 18, 2013. The City rejected that request on December 4, 2013. See
JX026 (p. 136).

50. On January 28, 2014, APCO sent Helix’s Victor Fuchs and Bob Johnson an email
confirming that he was meeting with the City to discuss the remaining change order issues on
February 4, 2014. See JX027 (p. 251). At that time, the City advised APCO that it was rejecting
Helix’s claim because it had no merit and Helix only had one person on the Project while
completing Helix’s contract work in 2013. APCOQO’s Mr. Pelan reported the City’s position to
Helix.

51.  The Subcontract incorporated APCQO’s prime contract with City in Section 1.1.
See JX011. JXO003 sets forth the City’s claims procedure for requests for payment that are
escalated to claims. These provisions were incorporated into the Subcontract. Helix did not
request that APCO initiate these proceedings on its behalf regarding the claim for extended

overhead.
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52.  Additionally, Helix did not maintain or present accurate or complete records of its
actual overhead costs incurred nor present actual costs and supporting documents every month as
required by the City’s claim procedures.

53. On March 31, 2014, the City and APCO agreed that there would be no further
COR’s submitted on the Project. See JX028.

54.  On April 16, 2014, Helix’s Victor Fuchs threatened to convert the outstanding
issues into a claim if Helix’s retention was not released per its pay application and release that
were submitted on October 18, 2013. See JX027 (p. 252).

55.  The City issued the formal notice of completion of the project on July 8, 2014. See
JX031.

C. Helix Releases All Claims

56.  On October 21, 2014, APCO issued check number 1473 in the amount of $105,679,
which represented final payment of Helix’s retention, in accordance with the October 18, 2013
retention billing and related final release. See JX034 and JX024.

57. On October 29, 2014, APCO tendered the check and another signed release for
final payment. That release mirrored the one that Helix submitted in October 2013. See JX035.

58. On October 29, 2014, Helix’s Victor Fuchs sent an email to Mr. Pelan stating “this
IS not going to work. Mr. Pelan responded that same day stating: “Victor, make changes for me to
approve. Thanks.” See JX038.

59.  The parties never agreed to any reservation and Helix received the funds on
October 29, 2014. See JX037 and JX040.

60.  The negotiation of check number 1473 on October 29, 2014 triggered the condition

in the final release submitted by Helix. See JX024.
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61.  On October 30, 2014, the day after negotiating the final payment check, Helix
tendered a signed final lien release that purported to reserve Helix’s extended overhead invoices in
the amount of $138,151. See JX041-043.

D. Helix Has Not Proven Causation or Recoverable Costs

62. Even if the Court were to consider Helix’s claim, Helix has not established how its
costs actually increased due to the extended time on the Project given its demobilization and
reduction in crew size. Foreman Prietzel was the only person on site after May 6, 2013 and he
was completing base Subcontract work and change order work that was paid by the City. See
DX202.

63. Helix’s total labor spent in 2013 after the original completion date was $167,390.
See DX202. Helix is claiming general conditions of $138,000, or 87% of labor costs to manage
the Project.

64. Helix claimed $53,300 for a project manager in 2013. Yet Helix’s job cost
confirms that Helix only charged $36,711.50 for the entire duration of the Project for a project
manager. See DX212.

65.  According to the Helix job cost and revenue received, Helix made a 32% profit of
$769,442.89 on an adjusted Subcontract price of $2,393,113.89. See DX212 and JX065.

66. Based on its job cost report, Helix could only support costs in the claimed
categories totaling $40,042.04. See DX205. But even that figure does not account for the revenue
earned by Helix in the extended performance time, which was $399,823.72. See DX211. And of
that amount, $92,813.72 was change orders that incorporated 10% markup on materials and 15%
markup on labor thereby covering Helix’s claimed overhead costs during the extended period. See
DX211 and change orders submitted as JX068 to JX077. See JX068 (p. 1179); JX069 (p. 1194—
1195); JX070 (p. 1208); JX071 (p. 1215); IX072 (p. 1227); IX073 (p. 1234-1235); JX074 (p.

1242): JX075 (p. 1248); IX076 (p. 1256): and IX077 (p. 1264).
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67.  Since the City determined that the delays through May 13, 2013 were not
compensable, the only time period that APCO recovered payment for its delay costs was May 13,
2013 through October 13, 2013. During that same compensable time period, Helix’s job cost only
shows costs in the claimed categories totaling $23,399.04. See DX206. Again, Helix was earning
revenue and being paid during this time period to cover these expenses. See JX065.

68. Helix also has produced no records that show what equipment it had on site from
and after January 2013. Helix personnel admitted that there were equipment records that would
prove this cost, but Helix has not produced them in discovery or at trial.

Any of the foregoing findings of fact that would be more appropriately considered
conclusions of law should be deemed so.

1. CONCLUSIONS OF LAW

A. Helix Waived and Released its Claim.

1. “Waiver requires the intentional relinquishment of a known right.”?

2. “[A]bsent some countervailing reason, contracts will be construed from the written
language and enforced as written”.?

3. On October 18, 2013, the Senior Vice President of Helix, Robert D. Johnson,
signed a “Conditional Waiver and Release Upon Final Payment”. See JX024 (p. 70).

4, In pertinent part, the Release provided that “[u]pon receipt by the undersigned of a
check in the above referenced Payment Amount payable to the undersigned, and when the check
has been properly endorsed and has been paid by the bank on which it is drawn, this document

becomes effective to release [all claims with the exception of Disputed Claims referenced in the

Release]....”
5. The Release provided that there was “Zero” as the “Amount of Disputed Claims”.
6. As such, the Release covered all claims arising out of the Project.

! Nevada Yellow Cab Corp. v. Eighth Judicial Dist. Court ex rel. Cty. of Clark, 123 Nev. 44, 49,
152 P.3d 737, 740 (2007) (internal citations omitted).

2 Ellison v. C.S.A.A., 106 Nev. 601, 603, 797 P.2d 975, 977 (1990).
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7. By its plain terms, in order for the Release to become effective two (2) conditions
must have been met: (1) Helix’s receipt of a check in the amount indicated and (2) proper
endorsement of the check by Helix and transfer of the funds by the bank®.

8. Helix never rescinded the Release.

9. The parties do not dispute that APCO tendered the final payment by check in the
amount indicated and Helix negotiated and received payment on the check.

10.  The Court finds that the conditions to the Release were satisfied and Helix’s claims
are thereby precluded.

11. Helix’s arguments against such a conclusion are unpersuasive and contrary to
established law.

12. Indeed, “[n]o principle is better settled than that a party cannot rescind a contract
and at the same time retain possession of the consideration, in whole or in part, which he has
received under it. He must rescind in toto, or not at all.” Bishop v. Stewart, 13 Nev. 25, 41 (1878).

13.  The simple fact that Helix cashed the check forecloses its subsequent attempt to
rescind the Release. Bergstrom v. Estate of DeVoe, 109 Nev. 575, 577, 854 P.2d 860, 861 (1993)
(“When a contract has been partially performed, and one of the parties to it makes default, the
other has a choice of remedies. He may and he must rescind or affirm the contract, but he cannot
do both. If he would rescind it, he must immediately return whatever of value he has received
under it, and then he may defend against an action for specific performance ... and he may recover
back whatever he has paid.... He cannot at the same time affirm the contract by retaining its
benefits and rescind it by repudiating its burdens.” (emphasis added)).

14.  As a matter of fundamental contract law, even if Helix’s email could be construed

as somehow preventing a condition of the Release from being fulfilled, which it did not, Helix

8 The utilization of commas, or to be more accurate the lack of a comma after the word

“endorsed” and prior to the word “and”, indicates that proper endorsement and transfer of funds
are considered a single condition. [Release (“Upon receipt by the undersigned of a check in the
above referenced Payment Amount payable to the undersigned, and when the check has been
properly endorsed and has been paid by the bank on which it is drawn, this document becomes
effective to release” (emphasis added))

13
JA1025




© 00 ~N o o b~ W NP

N NN NN DN NN DN R P R R R R R R R
©® N o 0~ W N P O © © N o 00N~ w N Rk o

could not act to prevent a condition from occurring and then utilize its failure to claim the Release
was invalid or unenforceable.

15.  “[A]n individual who voluntarily prevents the occurrence of a condition established
for his or her benefit is estopped from seeking relief from a contract on the grounds that the
condition precedent to his obligation failed to occur.” NGA #2 Liab. Co. v. Rains, 113 Nev. 1151,
1161, 946 P.2d 163, 169 (1997) (quoting Broussard v. Hill, 100 Nev. 325, 330, 682 P.2d 1376,
1379 (1984)).

16. Put another way, even if Helix’s actions somehow prevented a condition of the
Release from being fulfilled (which they did not), no action on the part of Helix would legally
allow Helix to ignore the Release or otherwise nullify its effect.

17. It is black letter law that a party who has prevented performance may not take
advantage of such prevention.*

18. Helix’s protest regarding the tendered check could not act to modify or invalidate
the Release as a matter of law.

19.  The Court concludes that the Release is fully enforceable and fully bars Helix’s
claim.

B. The Damages Sought by Helix are Precluded Under the Parties’ Agreement.

20.  Given the Court’s determination regarding the effect of the Release it is

unnecessary to its ultimate ruling to address the Parties’ contractual agreements relating to

whether an award of delay damages is even allowed under the Subcontract.

4 ‘It is a principle of fundamental justice that if a promisor is himself the cause of the failure of
performance, either of an obligation due him or of a condition upon which his own liability
depends, he cannot take advantage of the failure.”” Cladianos v. Friedhoff, 69 Nev. 41, 46, 240
P.2d 208, 210 (1952); see also 9 Am.Jur. 74 (Building and Construction Contracts, § 117.)”;
Cladianos, 69 Nev. at 48-49, 240 P.2d at 211 (“In cases such as the one before us, where it is the
other party to the contract who is guilty of the breach or of prevention of performance, the
complaining party is not limited to quantum meruit. True, he may elect to recover in quantum
meruit (as certain of appellant’s authorities indicate) but may also elect to stand upon the
contract.) (emphasis added).
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21. However, the Court will briefly address the Subcontract as it forms an independent
basis for the denial of any award to Helix.

22.  As stated in the Findings of Fact above, Section 6.5 of the Parties’ Subcontract
limits Helix’s rights in the event of delays caused by “any act or neglect of the Owner or
Architect, or by agents or representatives of either, or by changes ordered in the Work, or by fire,
unavoidable casualties, national emergency, or by any cause other that [SIC] the intentional
Interference of Contractor” to “an extension of time reasonably necessary to compensate for the
time lost due to the delay.” See JX011.

23.  Within the Helix Addendum, additional language was added to Section 6
specifying the damages Helix would be entitled to for delays caused by APCO.%

24.  The Court concludes that there is no conflict between these provisions, as by their
plain terms, Section 6.5 of the Subcontract precludes damages for delays that are caused by
someone or something other than APCO, while the Helix Addendum adds language to define the
damages awardable to Helix in the event a delay is caused by APCO.

25.  To the extent the Helix Addendum could somehow be construed as being in
conflict, the Court finds that cardinal rules of contract interpretation demand the same result.

26.  Contractual provisions should be harmonized whenever possible® and construed to
reach a reasonable solution.’

217, Had the language added by Helix in the Helix Addendum been intended to render

meaningless the original language in Section 6.5 they surely would have indicated that the portion

> (“In the event the schedule as set forth above is changed by Contractor for whatever reason so
that Subcontractor either is precluded from performing the work in accordance with said schedule
and thereby suffers delay, or, is not allowed the number of calendar days to perform the work
under such modified schedule and must accelerate its performance, then Subcontractor shall be
entitled to receive from Contractor payment representing the costs and damages sustained by
Subcontractor for such delay or acceleration, providing said costs and damages are first paid to
Contractor.”).

® Royal Indem. Co. v. Special Serv., 82 Nev. 148, 151, 413 P.2d 500, 502 (1966)

" Eversole v. Sunrise Villas VIII Homeowners Ass’n, 112 Nev. 1255, 1260, 925 P.2d 505, 509
(1996) (citing Fisher Properties v. Arden—Mayfair, Inc., 106 Wash.2d 826, 726 P.2d 8, 15 (1986)).
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of the original language of Section 6.5 was to be deleted, as was done in relation to other
modifications contained in the Helix Addendum.®

28. Having not so indicated, it is clear that the language in Section 6.5 was not intended
to be deleted or otherwise modified.

29.  As such, these provisions must be read to give effect to every word and harmonize
any perceived inconsistency.

30.  When harmonized these two provisions discuss the events that allow Helix to
recover costs and the events that only allow Helix to obtain an extension of time.

31.  Specifically, the events that provide the sole remedy of an extension of time are
delays caused by the anyone or anything other than intentional interference by APCO.°

32.  Whereas, the events that allow Helix to recover costs are changes in the schedule
caused by APCO itself.*

33.  This construction gives effect to every word in the contract and harmonizes the
language to reach a reasonable resolution.

34.  Similarly, this construction gives effect to Section 6.7 of the Subcontract which
was also unaffected by the Helix Addendum.

35.  Any other interpretation would render Section 6.7 partially meaningless.*

8 [See e.g., Helix Addendum (“[t]he following terms will be added to or replace portions of the
paragraphs in the Subcontract.”); id. (“Section 4, Paragraph 4.2: Revise to read as follows:”); id.
(“Section 4, Paragraph 4.6: Revise as follows: Third line delete ... [a]nd replace with....”) cf.
(Section 6 “Add”)].

® [Subcontract at Section 6.5 (“any act or neglect of the Owner or Architect, or by agents or
representatives of either, or by changes ordered in the Work, or by fire, unavoidable casualties,
national emergency, or by any cause other that [SIC] the intentional Interference of Contractor”
(emphasis added))].

10 [Helix Addendum (“In the event the schedule as set forth above is changed by Contractor”)].

11 [Subcontract Section 6.7 (“Contractor shall not be liable to Subcontractor for delays caused by
reason of fire or other casualty, or on account of riots, strikes, labor trouble, terrorism, acts of God,
cataclysmic event, or by reason of any other event or cause beyond Contractor’s control, or
contributed to by Subcontractor.” (emphasis added))].
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36. Moreover, this interpretation is supported by the fact that even if the language
added by Helix were intended to cover any delay no matter who or what caused it, it is a cardinal
rule of contract interpretation that a more specific provision controls over a general provision if
they are in conflict; i.e., that the more specific provision is construed as an exception to the
general provision. RESTATEMENT OF THE LAW (CONTRACTS), § 236(C).

37. Under such an interpretation, the language added by Helix would be general as
applying to every instance of delay, whereas the language of Section 6.5 would be specific as
applying specifically to delay caused by “any act or neglect of the Owner or Architect, or by
agents or representatives of either, or by changes ordered in the Work, or by fire, unavoidable
casualties, national emergency, or by any cause other that [SIC] the intentional Interference of
Contractor™.

38.  As such, the specific provision would control in relation to delay caused by any act
or neglect by the Owner.

39.  This interpretation is similarly supported by the fact that a plaintiff should only be
entitled to recover damages actually caused by the defendant; a concept consistently applied to
claims for delay damages in the construction context.*?

40. Because the Parties have stipulated that the delays were not caused by APCO, no
damages are awardable to Helix under the plain terms of the Subcontract.

C. The No Delay Damages Clause is Enforceable.
41.  The Court further concludes that the Subcontract’s exclusion of delay damages in

the context of this case is enforceable.3

12 See e.g., Structural Sales, Inc. v. Vavrus, 132 Ill. App. 3d 718, 721, 477 N.E.2d 745, 748 (1985)
(“The party claiming damages for delay must prove that the delay was the fault of the party
against whom the damages are sought.”); Phoenix Elec. Contracting, Inc. v. Lehr Const. Corp.,
219 A.D.2d 467, 467-68, 631 N.Y.S.2d 146, 147 (1995) (“[A]bsent a contractual commitment to
the contrary, a prime contractor is not responsible for delays that its subcontractor may incur
unless those delays are caused by some agency or circumstance under the prime contractor’s
direction or control”.) (quoting Triangle Sheet Metal Works v. Merritt & Co., 79 N.Y.2d 801, 802,
580 N.Y.S.2d 171, 588 N.E.2d 69 (1991).
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42. Under Nevada law, such a provision is unenforceable in only three instances: (1)
delays caused by fraud, misrepresentation, concealment or other bad faith; (2) delays so
unreasonable in length as to amount to project abandonment; and (3) delays caused by the other
party’s active interference.!*

43.  These exceptions “aid in enforcing the implied covenant of good faith and fair
dealing [that] exists in every Nevada contract and essentially forbids arbitrary, unfair acts by one
party that disadvantage[s] the other.”®

44, Effectively, these exceptions are meant to exclude from such disclaimers delays
caused by one of the parties.

45.  As stated above, the Parties have stipulated that the delays were not caused by
APCO, and therefore none of these exceptions apply.

46. Moreover, the Court concludes that Helix has not produced any evidence sufficient
to establish any of these exceptions.

47.  As such, the Court finds that the Subcontract’s preclusion of delay damages is
enforceable and no damages are awardable to Helix.

D. Helix has Not Proven that APCO was Paid by the Owner for the Amounts at Issue.
Per the Terms of the Parties” Agreement this Precludes Helix’s Damages Claim.

48.  Given the Court’s conclusion in relation to the Release and the Subcontract’s
exclusion of delay damages it is unnecessary for this Court to determine whether conditions within
the Subcontract required to be fulfilled prior to Helix being entitled to payment have been meet.

49, However, because this forms another basis for the denial of an award to Helix the

Court will briefly discuss it.

13 See e.g., J.A. Jones Constr. Co. v. Lehrer McGovern Bovis, Inc., 120 Nev. 277, 285 (Nev.
2004) (holding that a contractual “no damages for delay” provision in a construction contract is
valid and enforceable).

14 1d. at 286, 288.

15 1d. at 286.
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50.  Section 4.8 of the Subcontract provides: “Subcontractor agrees that Contractor shall
have no obligation to pay Subcontractor for any changed or extra work performed by
Subcontractor until or unless Contract has actually been paid for such work by the Owner.”

51.  Section 4.8 was not modified by the Helix Addendum.

52.  Similarly, Section 7.2—as modified by the Helix Addendum—provides:
“Subcontractor, prior to the commencement of such changed or revised work, shall submit,
(within 5 days of Contractor’s written request) to Contractor, written copies of the breakdown of
cost or credit proposal, including work schedule revisions, for changes, additions, deletions, or
other revisions in a manner consistent with the Contract Documents. Contractor shall not be liable
to Subcontractor for a greater sum, or additional time extensions, than Contractor obtains from
Owner for such additional work.”

53. Even the section added by the Helix Addendum contains this same condition:
““...then Subcontractor shall be entitled to receive from Contractor payment representing the costs
and damages sustained by Subcontractor for such delay or acceleration, providing said costs and
damages are first paid to Contractor.”

54.  “[A]bsent some countervailing reason, contracts will be construed from the written
language and enforced as written”.®

55.  Although the condition established by these provisions may never be fulfilled in the
event that APCO were the cause of the delay, this is no defense to the enforcement of a condition
that is written into a contract.’

56. Helix has failed to establish that APCO was paid by the City for the amounts Helix
claims in this litigation.

57. Pursuant to the Helix Addendum, Section 4.8 and 7.2 of the Subcontract, therefor,

Helix’s claims are barred.

16 Ellison v. C.S.A.A., 106 Nev. 601, 603, 797 P.2d 975, 977 (1990).
17 cf. Nebaco, Inc. v. Riverview Realty Co., 87 Nev. 55, 57, 482 P.2d 305, 307 (1971).
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E. In Any Event Helix Has Not Produced Sufficient Evidence to Establish Delay
Damages.

58.  Given the Court’s determination regarding the effect of the Release and the effect
of the Parties’ Subcontract it is unnecessary to its ultimate ruling to address the alleged damages
Helix has suffered. However, the Court will briefly address the fact that Helix has failed to proffer
sufficient evidence to establish any damages as another independent basis for the Court’s ultimate
ruling that Helix is not entitled to any damages award.

59.  “The party seeking damages has the burden of proving both the fact of damages
and the amount thereof.”8

60.  The Parties Contract requires proof of actual cost increase. See JX011 (p. 444).
Specifically, Section 7.1—which was unchanged by the Helix Addendum—provides: “Contractor
may order or direct changes, additions, deletions or other revisions in the Subcontract work
without invalidating the Subcontract. No changes, additions, deletions, or other revisions to the
Subcontract shall be valid unless made in writing. Subcontractor mark up shall be limited to that
stated in the contract documents in addition to the direct/actual on-site cost of the work, however,
no profit and overhead markup on overtime shall be allowed.” (emphasis added).

61.  Similarly, proof of actual cost is required as a matter of law. Courts have
uniformly held that if evidence of an exact calculation is reasonably possible it must be presented
and made available to the trier of fact.®

62.  The law is well settled that a “subcontractor’s damages for delay in construction
cases are measured as a general matter by ‘the extent to which its costs were increased by the

improper conduct, and its recovery will be limited to the damages actually sustained.””"2

18 Mort Wallin of Lake Tahoe, Inc. v. Commercial Cabinet Co., Inc., 105 Nev. 855, 856-57 (Nev.
1989).

19 See e.q., Martin v. Trinity Hosp., 2008 ND 176, 1 31, 755 N.W.2d 900, 910 (“The import of the
holdina in those cases is that a plaintiff may offer inexact evidence on the amount of damaaes in a
breach of contract action only if there is no definite evidence available for an exact determination
of the damages resulting from the breach.”).

20 Thalle Constr. Co. v. The Whiting-Turner Contracting Co., 39 F.3d 412, 417 (2d Cir.1994)
(quoting Peter Scalamandre & Sons, Inc. v. Village Dock, Inc., 187 A.D.2d 496, 589 N.Y.S.2d
191 (2d Dep’t 1992)); see also Clifford R. Gray Inc. v. State, 251 A.D.2d 728, 729, 674 N.Y.S.2d
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63.  Courts have uniformly held that in the construction context delay damages must be
proved precisely if such information is available.?!

64.  “To prove damages, however, a plaintiff must present sufficient evidence for the
fact-finder to make an intelligent estimation, without conjecture, of the amount to be awarded. It is
incumbent on a contractor not only to quantify the damages but also to connect the alleged
losses to the particular incident of delay.”??

65. Helix has admitted that precise calculations of its alleged losses were in its
possession.

66. Despite this, Helix has failed to either produce these documents or present them at
trial.

67.  The Court therefore finds that even if monetary delay damages are awardable—
despite being contrary to the Subcontract and the Release—itemized actual losses caused by the
particular delays would be required to prove any delay damages in this case.

68. Helix’s failure to provide this proof further justifies the denial of any recovery. See

e.g., Lichter v. Mellon Stuart Co., 305 F.2d 216, 219-20 (3d Cir. 1962) (“In these circumstances

440, 442 (1998) (“It is well settled that in calculating contract damages due to delays ‘[a]
contractor wrongfully delayed by its employer must establish the extent to which its costs were
increased by the improper acts because its recovery will be limited to damages actually sustained’”
(quoting Berley Indus. v. City of New York, 45 N.Y.2d 683, 687, 412 N.Y.S.2d 589, 385 N.E.2d
281); see also, J & K Plumbing & Heating Co. v. State of New York, 235 A.D.2d 751, 752, 652
N.Y.S.2d 369).

2L Nat’l Door & Hardware Installers, Inc. v. Mirsaidi, No. M2013-00386-COA-R3CV, 2014 WL
3002007, at *9 (Tenn. Ct. App. June 30, 2014) (“Plaintiff entered into evidence a “Summary of
Extended Overhead” through its expert witness, Mr. Page. This exhibit outlined several categories
of extended overhead and their weekly rates. Mr. Page testified that he based his calculations on
conversations with Plaintiff’s employees, prominently Mr. Alford, and also used numbers from
actual bills to create a reasonable estimate of damages, but he did not calculate the actual out-of-
pocket costs over the nine-month delay period. The trial court denied recovery upon the finding
the proof presented by Plaintiff consisted of ‘estimates, guessing and speculation even though
more reliable sources existed to quantify actual loss.” For several reasons, we agree.”)(emphasis
added); Moore Constr. Co., Inc. v. Clarksville Dep’t of Elec., 707 S.W.2d 1 (Tenn.Ct.App.1985).

22 A.G. Cullen Const., Inc. v. State Sys. of Higher Educ., 898 A.2d 1145, 1160-61 (Pa. Commw.
Ct. 2006) (emphasis added), disapproved on other grounds by A. Scott Enterprises, Inc. v. City of
Allentown, 636 Pa. 249, 142 A.3d 779 (2016); see also Lichter v. Mellon Stuart Co., 305 F.2d 216,
219-20 (3d Cir. 1962) (“In these circumstances Southern’s inability to break down its lump sum
proof of extra costs justifies the denial of any recovery”).
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Southern’s inability to break down its lump sum proof of extra costs justifies the denial of any
recovery”).
F. Prevailing Party Determination.

69.  Section 20.5 of the Subcontract provides that “ [i]n the event either party employs
an attorney to institute a lawsuit or to demand arbitration for any cause arising out of the
Subcontract Work or the Subcontract, or any of the Contract Documents, the prevailing party shall
be entitled to all costs, attorney’s fees and any other reasonable expenses incurred therein.”

70.  This provision was not modified by the Helix Addendum.

71. N.R.S. 18.010 provides that “compensation of an attorney or counselor for his or
her services is governed by agreement....”

72. N.R.S. 18.020 further provides that “[c]osts must be allowed of course to the
prevailing party against any adverse party against whom judgment is rendered ... [i]n an action for
the recovery of damages of money or damages, where the plaintiff seeks to recover more than
$2,500.”

73.  The Court finds that based on the foregoing APCO is the prevailing party and is
therefore entitled to an award of its attorneys’ fees and costs.

74, For the foregoing reasons the Court finds that Helix is not entitled to any damages
and Judgment must be entered in APCO’s favor.

Any of the foregoing conclusions of law that would be more appropriately considered
findings of fact should be deemed so.

DATED this May 31, 2019.

FENNEMORE CRAIG, P.C.

By:  /s/ John Randall Jefferies

John Randall Jefferies, Esqg. (Bar No. 3512)
Brandi M. Planet, Esqg. (Bar No, 11710)
Chelsie A. Adams, Esq. (Bar No. 13058)
FENNEMORE CRAIG, P.C.

300 S. 4" Street, Suite 1400

Las Vegas, NV 89101
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Fennemore Craig, P.C., and further certify that
the: APCO CONSTRUCTION, INC.’S AND SAFECO INSURANCE COMPANY OF
AMERICA’S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW was
served by electronically filing via Odyssey File & Serve e-filing system and serving all parties with
an email address on record, pursuant to the Administrative Order 14-2 and Rule 9 N.E.F.C.

DATED: May 31, 2019.

[s/ Morganne Westover
An Employee of Fennemore Craig, P.C.
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JX055 APCO001110- Helix Pay Application #14 dated March
APCO001114 31, 2013 7 ]
JX056 APCO0011156~ Helix Pay Ap; :ation #15 dated April
| APCO001120 30, 2013
JX057 APCO001121- Helix Pay Application #16 dated May
APCOQ01126 31, 2013
JXO058 APCO001127- H . ix Pay Application #17 dated June
APCO001131 30,2013
JX059 APCO001132- Helix Pay Application #18 dated July
APCO0001136 31,2013
JX080 APCO001137- Helix Pay Application #19 dated August
APCO001141 31,2013
IX061 APCO001142- Helix Pay Application 20 dated
APCO001146 September 30, 2013
X062 APCO001147—~ He x Pay Application #21 dated
APCO001151 October 31, 2013
JX063 APCO001152~ Helix Pay Apy  ‘ion #22 (billing #1)
APCO001156 dated October 31, 2013
X064 APCO001157~ Helix Pay Application #22 (billing #2)
APCO001160 da’ iOctor ., 31, 2013 R o ]
JX065 APCO001161- 1 Helix Pay Application #22 (billing 3) s
APCO001164 ' dated October 31, 2013 v
JX066 | APCO001165 Helix Change Order Log
APCO001166—
JXOBT APCO001173 APCO COR #5 v
APCO001174—
JX068 APCO001185 APCO COR #57 \
APCO001186- o
JX069 APCO001201 APCO COR #58 1
APCO001202~ .
JX070 APGO001209 APCQO COR #59 AV

JA1039
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5:2:3: Bates No.(s) Exhibit Description Eat:re g  Oblection Rg:ﬁmed
X071 | 0012z | APCO COR 61 -
Jxorz | APOO00IZZ0" | ApcO COR 64 . ~
3073 | AE2000naz6 | APCO CORHeS
s [FEESET | apco comer -
X075 | AECoooians | APCO COR#T1 .
X076 | L O00ize | APCO COR#TS -
Jxor7 | fPCOUNIZSS" | APCO COR#T7 o |
JX078 | APCO000004 | APCO COR#39 3
JX079 —
JX080
HEL000490- —
pxior IEL00048T; ?eZZ‘T;?ﬁS?rﬁ}faofwa e sm? L APCO Otjector:
HEL000478 Promissory Note attached)
- PX102 ) NA B 53*11'7*3:"322;;{::: Pelan September 8, L
PX103
PX104
PX105
PX106
PX107
PX108 _
PX109

PX110
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, E: IT)L T
Exhibit | | . . Date . Date
Number Bates No.(s) E hibit Description Offered . Ob™ :tion Admitted
DX201 APCOQ001282—~ Helix Electric Labor Costs per Certified /| Helix Objects
APC0001293 Payroil Reports , | (Demonstrative)
Helix Electric L bor Costs per Certified i o
APCQO001294—~ , Helix Objects
DX202 Payroll Reports (February 2013— v X
APCOQPJ 29_8~ November 2013) (Demonstrative)
Helix Electric Cer” " 1 Payroll Summary )
DX203 APCO001299— | of Hours and Gr- : Pay & Fringe v Helix Objects
APCO001301 Benefits for Richard Clement and (Demanstrative)
Rainer Prietzel
Helix Electric Sign in Log and Certified o B
APCO001302— Helix Objects
DX204 Payroll Hours (J .uary 2012— \ :
B APCO001317 November 2013) (Demonstrative)
Helix Billed Amounts for General Helix Obiect
DX205 | APCO001318 | Conditions vs. Comparison to Helix \ (Demonstiat
( . strative)
Partial Job Cost )"
Helix billed Amounts for General
Conditions vs. Comparison to Helix
DX206 | APCO001336 | poia) Job Accounting Provided in 2016 |
& 2019 May 2013 - October 2013
December 28, 2016 Defendants First Helix Objects
DX207 | N/A Requ: for Production of Documents (Pleadings/ Court
and Things to Helix Electric of Nevada [ Documents)
— L Helix Objects
DX208 ﬁggggggggg aepterc\;lber 7. 2017 Affidavit of Joemel (Affidavit no
amaco . chance to cross)
October 13, 2017 Dei.ndan ' Second ' Helix Objects
DX208 | N/A Requggt for Prodqctlon of_Documents (Pleadings/Court
and Ti ‘ngs to Helix Electric of Nevada, ' Documents)
LLC !
October 22, 2018 Fourth Amend 1 " Helix Objects
DX210 | N/A Notice of Taking NRCP Rule Deposition (Pleadings/Court
T of Person Most Knowledg: e for Helix Daocuments)
Helix Electric — Craig Ranch Park g
DX211 | APCO001337 Phase Il Payment and Release Dates v
”
Summary of Helix Electric Accounting v
DX212 | APCOO01338 | penot T 3d 05/23/2019
o November 12, 2018 Email from C.
DX213 | APCO001339 Domina to M. Bacon re Project Monthly
Equip List
DX214
DX215
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