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IN THE SUPREME COURT OF THE STATE OF NEVADA

APCO CONSTRUCTION, INC., A Case No. 80177 Electronically Filed

NEVADA CORPORATION; AND Mar 19 2021 06:17 p.m.
SAFECO INSURANCE COMPANY Elizabeth A. Brown
OF AMERICA, Clerk of Supreme Court
Appellants,
VS.

HELIX ELECTRIC OF NEVADA,
LLC, ANEVADA LIMITED
LIABILITY COMPANY,

Respondent.

APPEAL

from the Eighth Judicial District Court, Clark County
The Honorable ELI1IZABETH GOFF GONZALEZ, District Judge
District Court Case No. A-16-730091-B

Joint Appendix
Volume XVII

John Randall Jefferies, Esq. (SBN 3512)
Christopher H. Byrd, Esqg. (SBN 1633)
Elizabeth J. Bassett (SBN 9013)
FENNEMORE CRAIG, P.C.

300 South 4th Street, 14" Floor
Las Vegas, Nevada 89101
Telephone: (702) 692-8000

Attorneys for Appellants APCO Construction, Inc.
and Safeco Insurance Company of America
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AFFIDAVIT OF JOEMEL LLAMADO

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

I, Jomel Llamado, being first duly sworn, depose and state:

1. I am over 18 years of age, a resident of the State of Nevada, and competent
to testify to matters contained in this Affidavit, which are based upon my personal knowledge,
except as to those matters that are based upon my information and belief. Pursuant to NRS §
53.045, I declare under penalty of perjury under the laws of the State of Nevada that the foregoing
is true and correct.

2. I was the Project Manager for the City of North Las Vegas on the Craig Ranch
Regional Park ~ Phase I Project.

3. The project started on 1/11/2012 and I was present daily on the project until Project
Substantial completion.

4. I personally reviewed the Project Daily Reports, Sign-In Sheets and had weekly

meetings with the the Contractor, APCO Construction.

5. I personally inspected the work in the field on a daily basis,

6. APCO submitted invoices from Helix Electric for extended general conditions.

7. I personally rejected those requests because they had no merit.

8. Helix did not provide any sign-in sheets or daily reports that would have

substantiated the invoices.
9. Helix Electric had several months to file any claim it thought was warranted once

I rejected its invoices Per Specification Section GC-6.3.2.

APCO000057

 JA3465
|



10.  To my knowledge Helix Electric took no further action and the Project was closed

and accepted by City Council on 7/2/2014 with no outstanding issues.

Z’g .

Dated this 7 day of September, 2017.

(T

STATE OF NEVADA )

p—

COUNTY OF CLARK )]

On this day personally appeared, before me Joemel Llamado, known to me to be the
individual described in and who executed the within and foregoing instrument, and acknowledged
that he signed the same as his free and voluntary act and deed, for the uses and purposes therein
mentioned.

7
Giyén under my hand and official seal on this / day of September, 2017.
i b A4
Notary Publit | <@ MARY JOALLEN
Notary Public State of Nevada

y No. 01-70568-1
My Appt. Exp. August 16, 2021

M ol AL A e e e e i

A A A a-a-a-avs
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A-16-730091-B

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES June 21, 2019

A-16-730091-B Helix Electric of Nevada LLC, Plaintiff(s)
VS.
APCO Construction, Defendant(s)

June 21, 2019 3:00 AM Status Check

HEARD BY: Gonzalez, Elizabeth COURTROOM: Chambers
COURT CLERK: Dulce Romea

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- COURT ORDERED, status check CONTINUED two weeks.
CONTINUED TO :7/5/2019 (CHAMBERS)

CLERK'S NOTE: This Minute Order was electronically served by Courtroom Clerk, Nicole McDevitt,
to all registered parties for Odyssey File & Serve. /nm 6/21/2019

PRINT DATE: 06/21/2019 Page1of1 Minutes Date:  June 21, 2019

JA3484



A-16-730091-B DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES July 05, 2019
A-16-730091-B Helix Electric of Nevada LLC, Plaintiff(s)

XSP.CO Construction, Defendant(s)
July 05, 2019 03:00 AM  Status Check: Court's Decision
HEARD BY: Gonzalez, Elizabeth COURTROOM: Chambers
COURT CLERK: Romea, Dulce
RECORDER:
REPORTER:
PARTIES PRESENT:

JOURNAL ENTRIES

See Findings of Fact and Conclusions of Law filed 7/8/19.
Printed Date: 7/9/2019 Page 1 of 1 Minutes Date: July 05, 2019

Prepared by: Dulce Romea

JA3485
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Electronically Filed
7/8/2019 4:05 PM
Steven D. Grierson
CLERK OF THE COURT

FFCL

DISTRICT COURT

CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Case No.: A-16-730091-C
Plaintiff,

Dept.: X1
V.

APCO CONSTRUCTION, a Nevada
corporation,; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through
X; and BOE BONDING COMPANIES, I
through X,

Defendants.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter having come on for non-jury trial before the Honorable Elizabeth Gonzalez
beginning on June 3, 2019, and continuing day to day, until its completion on June 5, 2019;
Plaintiff, HELIX ELECTRIC OF NEVADA, LLC (“Helix”), was represented by and through its
counsel, Cary B. Domina, Esq. and Ronald J. Cox, Esq. of the law firm of Peel Brimley LLP, and
Defendants, APCO CONSTRUCTION (“APCO”) and SAFECO INSURANCE COMPANY OF
AMERICA (“Safeco”), were represented by and through their counsel, Randy Jefferies, Esq. of
Fennemore Craig; the Court having read and considered the pleadings filed by the parties; having
réviewed the evidence admitted during the trial; having heard and carefully considered the
testimony of the witnesses called to testify; having considered the oral and written arguments of

counsel, and with the intent of rendering a decision on all remaining claims before the Court,

)

JA3486 jﬁ

Case Number: A-16-730091-B




O 0 NN N W b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

pufsuant to NRCP 52(a) and 58;' the Court makes the following findings of fact and conclusions
of law: ;
FINDINGS OF‘ FACT

1. In July 2011, APCO submitted a bid for tﬂe Craig Ranch Regional Park — Phase II
- Project No. 10294 (“Project”) to the City of North Las \;/egas (“CNLV™). At that time, the
anticipated Project duration was approximately 550 calexfldar days.

2. Helix submitted a bid of approximately $4;1,600,000 to APCO for the electrical
work required on the Project. Helix’s estimate assumed _a Project duration of 550 days.

3. CNLYV canceled the original solicitation and ultimately requested a second round

i
of bids in October 2011. Among other things, CNLV chianged the duration of the Project from 18

months to 12 months.

4, On or about October 26, 2011, APCO suﬁmitted its second bid to CNLYV for the

v
|

Project with a 12-month schedule. ‘

5. CNLYV issued its notice to proceed to APCO on January 11, 2012. APCO started
work on the Project on approximately January 16, 2012.!

6. Helix mobilized its equipment and starte(% work full time on or about February 20,
2012. E

7. In the spring of 2012, APCO entered intof a construction agreement (the “Prime
Contract”) with the CNLV in which APCO agreed to se1§'ve as the general contractor on the
Project. ;

8. Section 6.3.2 the General Conditions of t:he Prime Contract which are incorporated

into the Subcontract, states in part: !
|

1 ‘

In the pretrial statement, the parties have stipulated that the Contract time was extended from January 2013

into November 2013 through no fault of either APCO or Helix. |
|

!
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[a]ll other claims notices for extra work shall be filed in writing to the Construction
Manager prior to the commencement of such work. Written notices shall use the words
“Notice of Potential Claim.” Such Notice of Potential Claim shall state the circumstances
and all reasons for the claim, but need not state the amount.

9. After receiving the notice of proposed award, APCO agreed to contract terms with
Helix subject to certain specially negotiated terms modifying the form subcontract (“Helix
Addendum”).

10.  As part of the negotiation, APCO agreed to purchase certain materials totaling
$2,248,248 as specified by Helix, which was to be removed from Helix’s original proposed scope
and pricing.

11.  Helix entered into an agreement with APCO to provide certain electrical related
labor, materials and equipment (the “Work™) to the Project for the lump sum amount of
$2,356,520.

12. On or about April 19,2012, APCO and Helix éntered into a formal subcontract for
the electrical work required on the Project (the “Subcontract™).

13.  Helix’s Daily Reports, Certified Pay Roll Records and the Project Sign-in Sheets
establish that Helix started performing work for the Project as early as January 23, 2012, and
mobilized on the Project on or about February 28, 2012.

14.  Pursuant to Exhibit “A” of the Subcontract, Helix was required to supply “all
labor, materials, tools, equipment, hoisting, forklift, supervision, management, permits and taxes
necessary to complete all of the scope of work™ for the ‘complete electrical package’ for the
Project.

15.  Section 6.5 contains a “no damage for delay” provision.

If Subcontractor shall be delayed in the performance of the Work by any act or neglect of

the Owner or Architect, or by agents or representatives of either, or by changes ordered in

the Work, or by fire, unavoidable casualties, national emergency, or by any cause other

that [SIC] the intentional Interference of Contractor, Subcontractor shall be entitled, as
Subcontractor’s exclusive remedy, to an extension of time reasonably necessary to

JA3488
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compensate for the time lost due to the delay, but only if Subcontractor shall notify
Contractor in writing within twenty four (24) hours after such occurrences, and only if
Contractor shall be granted such time extension by Owner.

This clause was not modified by the Helix Addendum.

16.  Section 6.7 of the Subcontract provided in pertinent part:

Contractor shall not be liable to Subcontractor for delays caused by reason of fire or other
casualty, or on account of riots, strikes, labor trouble, terrorism, acts of God, cataclysmic
event, or by reason of any other event or cause beyond Contractor’s control, or
contributed to by Subcontractor.

Section 6.7 was not modified by the Helix Addendum.

17.  The Parties Contract requires proof of actual cost increase. Section 7.1—which

was unchanged by the Helix Addendum—yprovides:

Contractor may order or direct changes, additions, deletions or other revisions in the
Subcontract work without invalidating the Subcontract. No changes, additions, deletions,
or other revisions to the Subcontract shall be valid unless made in writing. Subcontractor
markup shall be limited to that stated in the contract documents in addition to the
direct/actual on-site cost of the work, however, no profit and overhead markup on
overtime shall be allowed.

18.  Section 7.2 as modified by the Helix Addendum, provided:

Subcontractor, prior to the commencement of such changed or revised work, shall submit,
(within 5 days of Contractor’s written request) to Contractor, written copies of the
breakdown of cost or credit proposal, including work schedule revisions, for changes,
additions, deletions, or other revisions in a manner consistent with the Contract
Documents. Contractor shall not be liable to Subcontractor for a greater sum, or
additional time extensions, than Contractor obtains from Owner for such additional work.

19.  The parties negotiated additional language that was included in Section 6 by the

Helix Addendum:

In the event the schedule as set forth above is changed by Contractor for whatever reason
so that Subcontractor either is precluded from performing the work in accordance with
said schedule and thereby suffers delay, or, is not allowed the number of calendar days to
perform the work under such modified schedule and must accelerate its performance, then
Subcontractor shall be entitled to receive from Contractor payment representing the costs
and damages sustained by Subcontractor for such delay or acceleration, providing said
costs and damages are first paid to Contractor.

20.  Section 4.4 of the Subcontract—as amended by the Helix Addendum provides:
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Progress payments will be made by Contractor to Subcontractor within 10 calendar days
after Contractor actually receives payment for Subcontractor’s work from Owner. The
progress payment to Subcontractor shall be one hundred percent (100%) of the value of
Subcontract work completed (less 10% retention) during the preceding month as
determined by the Owner, less such other amounts as Contractor shall determine as being
properly withheld as allowed under this Article or as provided elsewhere in this
Subcontract. The estimates of Owner as to the amount of Work completed by
Subcontractor shall be binding upon Contractor and Subcontractor and shall conclusively
establish the amount of Work performed by Subcontractor. As a condition precedent to
receiving partial payments from Contractor for Work performed, Subcontractor shall
execute and deliver to Contractor, with its application for payment, a full and complete
release (Forms attached) of all claims and causes of action Subcontractor may have
against Contractor and Owner through the date of the execution of said release, save and
except those claims specifically listed on said release and described in a manner sufficient
for Contractor to identify such claim or claims with certainty. Upon the request of
Contractor, Subcontractor shall provide an Unconditional Waiver of Release in form
required by Contractor for any previous payment made to Subcontractor. Any payments
to Subcontractor shall be conditioned upon receipt of the actual payments by Contractor
from Owner. Subcontractor herein agrees to assume the same risk that the Owner may
become insolvent that Contractor has assumed by entering into the Prime Contract with
the Owner per NRS Statutes.

21.  The Subcontract also incorporated the Prime Contract, which included the claim
procedures set forth in the Contract.

22.  Helix assigned Kurk Williams as its Project Manager. Williams never signed in
using APCO’s sign in sheets that were maintained at the Project site. By his own admission,
Williams’ time devoted to the Project was not accurately tracked in Helix’s certified payroll
reporté, only Helix’s job cost report.

23.  Richard Clement was Helix’s Project Superintendent. Clement was on site
occasionally and signed in with APCO at the Project twice during 2012.

24.  Clement did not work on the Project between June 11, 2012 and September 26,
2012. Clement only worked two weeks on the Project from September 27, 2012 to October 7,
2012. Clement did not work on the Project from October 8, 2012 through January 20, 2013. In
all of 2013, which was the extended Project time, Clement only worked 32 hours during the week

ending January 27, 2013.
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25.  Inlate January 2013, Helix assigned Clement to another project and designated
Rainer Prietzel, Helix’s Foreman to oversee work in the field, as the new Project Superintendent
and foreman.

26.  According to the Labor Commissioner, and OSHA regulations, Helix must always
have a project superintendent on site at all times during the Project.

27.  From January 2013 to May 2013, Helix typically had a three to five man crew on
the Project.

28.  In early May 2013, with the exception of a few days, Prietzel was the only Helix
employee on the Project, and he split his time as the Project Superintendent and self-performing
contract and change order work on the Project.

29.  Prietzel remained the Project Superintendent until the end of the Project in mid-
October 2013.

30.  Helix’s original line item for its general conditions, as reflected in its pay
application, was $108,040 on a Subcontract price of $2,380,085, which represents 4.5%.

31.  The Project encountered significant delays and was not substantially completed
until October 25, 2013, thus resulting in Helix claiming approximately, $138,000 in additional
extended overhead costs.

32.  The project was never abandoned by CNLV.

33.  Prior to the original project completion date passing, on January 9, 2013, APCO
submitted its first request for an extension of time to CNLV. APCO submitted its Time Impact
Analysis #1 (“TIA #1”) to CNLV where it sought extended general conditions and home office
overhead of $418,059 ($266,229 for general conditions and $151,830 for home office overhead).

34.  Helix first notified APCO in writing that it would be asserting a claim for extended

overhead costs on January 28, 2013 and reserved its rights to submit a claim for “all additional
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costs incurred due to scheduled delays for this project” (the “Claim”).

35.  AsofMay 9, 2013, CNLV had not made a decision on APCO’s TIA #1.

36. OnMay 9, 2013, APCO submitted a revised Time Impact Analysis (“TIA #2”) to
CNLYV seeking an additional five (5) months of compensation for general conditions and home
office overhead, among other claims, for a total delay claim of nine (9) months.

37.  Aspart of TIA #2, APCO submitted Change Order Request No. 39.1 to CNLV
seeking compensation of $752,499 for its extended general conditions and home office overhead
($479,205 for general conditions and $273,294 for home office overhead).

38.  This répresented approximately seventy percent (70%) of APCO’s $1,090,066.50
total claim against CNLV for the 9-month delay to the Project.

39.  APCO’s claim did not include any amounts for its subcontractors, and APCO
acknowledges that as a company policy, it does not include its subcontractors’ claims with its
own claims.

40.  Through no fault of APCO, Helix did not take delivery of various light poles and
related equipment until approximately January 30, 2013.

41.  OnJune 19,2013, APCO and Helix exchanged emails regarding various Project
issues, including Helix’s delay rates. APCO confirmed that if Helix submitted a requést for
compensation that it would be forwarded to CNLV.

42. | On June 19, 2013 Helix provided a supplemental notice of claim but did not
provide any back up to support its daily rates or the impacts alleged to be attributed to the delay.
At that time, Helix still only had Prietzel working on site.

43.  On June 21, 2013 Helix and APCO exchanged emails related to the support for
Helix’s claimed costs, with APCO noting that a project manager was considered home office

overhead. Helix indicated that its job cost reports would reflect the actual costs for the extended
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overhead.

44.  InJune 2013, Helix realized the Project was still several months away from being
completed. According to Helix’s June 19 letter entitled “Extended overhead cost”, Helix’s cost
for extended overheard was $640/day.

45.  The $640/day cost is comprised of (1) $260 for the Project Manager; (2) $280 for
the Superintendent; (3) $25 for the site trailer; (4) $5 for the Connex box; (5) $25 for the forklift;
and (6) $45 for the truck.

46.  The email that accompanied Helix’s June 19, 2013 letter advised APCO that to
date, Helix’s Claim totaled $72,960, but that Helix’s Claim would increase for each day the
Project continued past the original completion date.

47.  Also on June 19, 2013, APCO informed Helix, by way of an email, that it “is in
the process of presenting CNLV with a Time Impact Analysis containing fécts as to why the
additional costs should be paid.” APCO had submitted TIA #2 to CNLV on May 9, 2013, six
weeks prior to this email.

48.  Inthe email, APCO further advised Helix that “[o]nce we fight the battle, and
hopefully come out successfully, this will open the door for Helix...to present their case for the
same.”

49.  While APCO notified Helix that it would forward to CNLV any letter Helix
provided regarding its claim for extended overhead costs, APCO did not inform Helix that it
needed Helix’s Claim immediately so it could include it with APCO’s claim to CNLV. Indeed,
according to APCO, it would first “fight that battle, and hopefully come out successfully...”
which would only then “open the door for Helix...to present their case...”

50.  On August 27, 2013, despite the fact that the Project was still ongoing, Helix

furnished APCO with its first invoice for its Claim in the amount of $102,400, which constituted
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32 weeks of extended overhead costs incurred between January 13, 2013, and August 30, 2013
(or 160 business days).

51.  Helix’s invoice identified an extended overhead cost of $640/day for 32 weeks,
which had been provided to APCO in June 2013.

52.  From May 6, 2013 through November 6, 2013, Prietzel was the only Helix person
on site. Prietzel confirmed that during that time period he was either working on completing
original Subcontract work for which Helix would be paid or change order work that was
acknowledged and paid by APCO and CNLV.

53.  During construction, CNLV made changes or otherwise caused issues that
impacted Helix. In those instances, Helix submitted a request for additional compensation and
CNLYV issued APCO change orders that compensated Helix for the related impacts. During the
extended Contract time, CNLV issued eleven change orders that resulted in additional
compensation to Helix through the Subcontract. Helix’s pricing for the change orders included a
10% markup on materials and a 15% markup on labor to cover Helix’s overhead.

54.  APCO submitted Change Order Request No. 68 (“COR 68”°) to CNLV on
September 9, 2013, requesting compensation for Helix’s Claim.

55.  On September 16, 2013, CNLV rejected the COR 68 stating, “This COR is
REJECTED. The City of North Las Vegas does not have a contract with Helix Electric.”

© 56. CNLV stated that it did not reject COR 68 for lack of backup or untimeliness.

57.  The Construction Manager for CNLV during the Project, Joemel Llamado,
testified that the only reason he rejected Helix’s Claim was because CNLV did not have a
contract with Helix. APCO should have included Helix’s Claim in its own claim to CNLV since
Helix’s Subcontract was with APCO, not CNLV.

58. Llamado did not look at the merits of the Claim because the Claim should have
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been included with APCO’s claim.

59.  APCO informed Helix that CNLV rejected COR 68 because of lack of backup
documentation.

60. On October 2, 2013, CNLYV issued its decision on APCO’s request for additional
time and compensation. CNLV determined that the time period from January 11, 2013 to May
10, 2013 was an excusable but not compensable delay. APCO was not charged liquidated
damages, but also was not provided compensation from January thru May 10, 2013. CNLV did
confirm that it would pay APCO $560,724.16 for the delay from May 10, 2013 to October 25,
2013. APCO accepted that determination on or about October 10, 2013.

61.  On October 3, 2013, APCO sent Helix a letter requesting additional back-up
documentation for the Claim so it could resubmit the Claim to CNLV.

62.  That letter states in relevant part:

Attached is your invoice of August 27, 2013 in the amount of $102,400. At this time

APCO has not received any back-up documentation to undo the previous formal rejection

made by the City of North Las Vegas. If you want APCO to re-submit your request,
please provide appropriate back-up for review.

63. On October 2, 2013, CNLV and APCO entered into a settlement agreement
through which CNLV agreed to pay APCO $560,724.16 for its claim submitted under TIA #2,
including APCO’s claim for added overhead and general conditions it incurred as a result of the
nine-month delay to the Project.

64. Accorciing to that settlement agreement, APCO agreed to “forgo any claims for
delays, disruptions, general conditions and overtime costs associated with the weekend work
previously performed...and for any other claim, present or future, that may occur on the project.

65.  APCO did not notify Helix that it had entered into this settlement agreement.

66. Llamado’s position was that the settlement agreement resolved any and all claims

between CNLV and APCO for the nine-month delay to the Proj ect, including any claims APCO’s

10
JA3495




O 0 NN N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

subcontractors might have.”

67.  Pursuant to this settlement agreement, CNLV issued Change Order No. 50 to
APCO and agreed to pay APCO $560,724.16 for the added overhead and general conditions it
incurred as a result of the extended project completion date.

68.  On October 3, 2013, APCO transmitted to Helix CNLV’s rejection of its invoice
for extended overhead.

69.  Near the end of the Project in October 2013, Pelan, notified Helix, that Helix could
not include the Claim for extended overhead in Helix’s pay application for retention because
CNLYV would not release the retention on the Project if there were outstanding Claims on the
Project.

70. In compliance with Pelan’s instructions, on October 18, 2013, Helix submitted its
Pay Application for Retention only in the amount of $105,677.01 and identified it as Pay
Application No. 161113-002 (the “Retention Pay App).

71.  On October 18, 2013, Helix submitted its pay application for the time period up
through October 30, 2013. At that time, Helix billed its general conditions line item at 100%.

72.  On October 18, 2013, Helix submitted its pay application for the release of
retention. As with prior pay applications, Helix enclosed a conditional waiver. The release was
conditioned on APCO issuing a final payment in the amount of $105,677.01 and expressly
confirmed that there were “zero” claims outstanding. Helix signed and provided that release to
APCO after receiving CNLV’s rejection of its extended overhead invoice.

73.  Helix also provided to APCO a “Conditional Waiver and Release Upon Final

Payment” (the “Conditional Waiver”) for the Retention Pay App only (i.e. Pay App No. 161113-

2 Joe Pelan, the Contract Manager for APCO, disagreed with this position, but APCO and Helix did not test it

through the claims process provided in the Prime Contract.
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002).

74.  Helix indicated in the Conditional Waiver that there was no “Disputed Claim
Amount” relating to the Retention Pay App.

75.  Helix takes the position that the Conditional Waiver was not intended to release
Helix’s Claim.

76.  The evidence presented at trial of the circumstances surrounding the execution of
the Conditional Waiver do not support Helix’s waiver of the Claim.

77.  Ittook APCO more than a year to pay Helix for its Retention Pay App, during
which time, Helix made it clear to APCO that it would continue pursuing its Claim.

78.  Between October 2013 and the end of October 2014 when APCO finally paid
Helix its retention, APCO forwarded Helix’s Claim to CNLV on two separate occasions and
received multiple written notices from Helix that it maintained its Claim against APCO.

79.  The project was substantiall& completed dn October 25, 2013.

80. On October 31, 2013, in order to account for certain overhead items that were
omitted from the original Claim, Helix: (i) increased its Claim from $102,400 to $111,847; (ii)
resubmitted its Invoice to APCO; and (iii) provided additional backup information and
documents. Included with the revised invoice was a monthly breakdown of Helix’s Claim from
January to August, which included the following categories of damages: (1) Project Manager; (2)
Project Engineer; (3) Superintendent; (4) Site trucks; (5) Project Fuel; (6) Site Trailer; (7) Wire
Trailer; (8) Office supplies; (9) Storage Connex boxes; (10) forklifts; (11) small tools; and (12)
consumables. According to the summary of the Claim, Helix charged the Project 4-hours a day
for its Project Manager, Kurk Williams at $65/hour, and 4-hours a day for its Superintendent, Ray
Prietzel at $70/day.

81. On or about November 5, 2013, three weeks after APCO received Helix’s

12
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Retention Pay App and Conditional Waiver, APCO submitted a revised COR 68 (68.1) to CNLV
seeking a total of $111,847 for Helix’s Claim.

82.  Had APCO believed Helix’s Conditional Waiver for the Retention Pay App
(received on October 18, 2013) waived any and all claims Helix had on the Project, including its
Claim for extended overhead, APCO would not have submitted revised COR 68.1 to CNLV three
weeks after receiving Helix’s Conditional Waiver.

83.  On November 18, 2013, CNLYV again rejected the Change Order Request stating,
“This is the 2° COR for Helix Electric’s extended overhead submittal. The 1* one was submitted
on Sept. 9, 2013 and Rejected on Sept. 16, 2013. This submittal dated Nov. 5, 2013 is
REJECTED on Nov. 13, 2013.”

84.  Llamado‘s second rejection had nothing to do with lack of backup documents or
untimeliness and was rejected simply because APCO should have included Helix’s Claim under
its own claim to CNLV.

85. By this time, APCO had already settled with CNLYV to receive payment for its own
extended overhead costs, and in doing so, waived and released any further claims against CNLV,
including Helix’s Claim. |

86.  As Helix had previously informed APCO it would, on or about November 13,
2013, Helix submitted to APCO another invoice including backup in the amount of $26,304
accounting for the extended overhead costs for September and October (“COR 93”).

87.  APCO confirmed to Helix’s Kurk Williams that there would be no APCO
approval unless and until CNLV approved Helix’s request.

88. CNLYV rejected COR 93.

89. By submitting COR 93 to CNLV on November 13, 2013, APCO once again

acknowledged that it knew Helix’s Conditional Waiver submitted on October 18, 2013 related to
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the Retention Pay App only, and did not waive Helix’s Claim for extended overhead.

90. If APCO believed the Conditional Waiver released Helix’s Claim, APCO would
not have continued to submit Helix’s Claim to CNLV.

91. On January 28, 2014, APCO sent Helix’s Victor Fuchs and Bob Johnson an email
confirming that he was meeting with CNLV to discuss the remaining change order issues on
February 4, 2014. Pelan testified that, CNLV advised APCO that it was rejecting Helix’s claim
because it had no merit and Helix only had one person on the Project while completing Helix’s
contract work in 2013. Pelan reported CNLV’s position to Helix.?

92.  The Subcontract incorporated APCO’s prime contract with CNLV in Section 1.1,
which sets forth CNLV’s claims procedure for requests for payment that are escalated to claims.
Helix did not request that APCO initiate these proceedings on its behalf regarding the claim for
extended overhead.

93.  OnMarch 31, 2014, CNLV and APCO agreed that there would be no further
COR’s submitted on the Project.

94, On April 16, 2014, Helix’s Victor Fuchs threatened to convert the outstanding
issues into a claim if Helix’s retention was not released per its pay application and release that
were submitted on October 18, 2013.

95. APCO admitted that on June 10, 2014, it received final retention from CNLV.

96. However, because APCO had not paid Helix its Retention or its Claim, Helix sent
APCO another demand for payment on September 26, 2014, seeking payment for both its
Retention and the Claim.

97.  CNLV issued the formal notice of completion of the project on July 8, 2014.

3
differs.

While the Court finds Pelan’s testimony on this issue credible, the testimony of Llamado
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908.  On October 21, 2014, APCO issued check number 1473 in the amount of
$105,679, which represented final payment of Helix’s retention, in accordance with the October
18, 2013 retention billing and related final release.”

99.  On October 29, 2014, APCO sent Helix an email requésting that it sign a new
Conditional Waiver and Release Upon Final Payment which included Helix’s Retention only, but
did not jnclude any disputed amount for the Claim.

100.  Attached to that email was a copy of the Retention Check APCO informed Helix it
could pickup once it received the new executed Conditional Release.

101. Upon receiving the new Conditional Waiver and before picking up the Retention
Check, Helix notified APCO that it was not going to sign the new Conditional Waiver without
reserving a right to its Claim.

102. APCO invited Helix to revise the new Conditional Waiver as it saw fit, and Helix
provided an unsigned copy of it seeking full payment of the Claim and the Retention for a total
amount of $243,830.

103. APCO declined to pay the Claim, and after additional discussions between Helix
and APCO, it was decided that Helix would exchange for the Retention Check an Unconditional
Waiver and Release Upon Final Payment seeking payment of $105,679 for Retention, and
reserving as its Disputed Claim, $138,151.

104.  As part of the “Disputed Claim” field, Helix referenced additional correspondence
which it had incorporated into the Unconditionél Waiver and Release.

105. Helix included a letter dated October 30, 2014 clarifying that while it was

demanding its retention payment, it was also seeking payment for its Claim in the amount of

4
338.

Because of this lengthy delay in payment, Helix is entitled to interest on the retention amount under NRS
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$138,151 for which it also provided a final invoice.

106. In one such email, Helix writes, “Joe, please accept this email as a 30 day
extension of time for the execution of [the] promissory note attached...In good faith we [are]
extending this time per your %equest, so you can come up with an arrangement to repay the
outstanding amount that is past due.”

107. APCO never executed the Promissory Note or paid Helix its Claim.

108. On October 29, 2014, APCO tendered the check and another signed release for
final payment. That release mirrored the one that Helix submitted in October 2013.

109. On October 29, 2014, Helix’s Victor Fuchs sent an email to Pelan stating: “this is
not going to work.” Pelan responded that same day stating: “Victor, make changes for me to
approve. Thanks.”

110. On October 18, 2013, the Senior Vice President of Helix, Robert D. Johnson,
signed a “Conditional Waiver and Release Upon Final Payment”.

111. Helix received the funds on October 29, 2014,

112. On October 30, 2014, the day after negotiating the final payment check, Helix
tendered a signed final lien release that purported to reserve Helix’s extended overhead invoices
in the amount of $138,151.

113. Helix has established how certain of its costs increased due to the extended time
on the Project given its demobilization and reduction in crew size. Prietzel was the only person
on site after May 6, 2013 and he was completing base Subcontract work and change order work
that was paid by CNLV.

114.  After weighing the testimony of the witnesses and a review of the admitted

documents, the Court finds, that the delay was not so unreasonable to amount to abandonment
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and that therefore the provision limiting damages after a delay does not permit the recovery of
extended general conditions.

115. Since CNLYV determined that the delays through May 13, 2013 were not
compensable, the only time period that APCO recovered payment for its delay costs was May 13,
2013 through October 13, 2013. During that same compensable time period, Helix’s reasonable
costs totaled $43,992.39.° Although Helix was earning revenue and being paid during the time
period for the Work and certain approved change orders, APCO by its settlement with CNLV,
impaired Helix‘s ability to pursue the Claim.

116.  Helix has supported its claim for certain additional costs. As Prietzel was paid for
his time on site under the approved change orders the claimed expense for acting as a
superintendent (supervising only himself) is not appropriate.

117. After weighing the testimony of the witnesses and a review of the admitted
documents, the Court finds, Helix has established that it suffered damages as a result of the delay
in project completion in the amount of $43,992.39.

118. If any findings of fact are properly conclusions of law, they shall be treated as if
appropriately identified and designated.

CONCLUSIONS OF LAW

1. The Subcontract was a valid contract between Helix and APCO.

5 The Court has utilized the summary used as D5 during the trial with the deletion of the line item

“Superintendent”. Those totals for the compensable months with that modification are:

May 13 $8501.05
June 13 $7124.90
July 13 $8270.69
August 13 $6785.04
September 13 $6170.56
October 13 $7140.15
TOTAL $43992.39
17
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2. The Court finds that the Conditional Waiver Helix submitted to APCO on or about
October 2013 did not constitute a waiver of Helix’s Claim.

3. APCO’s own conduct establishes that it knew Helix was not waiving its Claim as
it continued to submit Helix’s Claim to CNLV after receiving the Conditional Waiver.

4, Helix provided sufficient evidence establishing that it incurred damages as a result
of the Project schedule extending nine months past its'original completion date.

5. APCO had a duty to include Helix’s Claim in its own claim to CNLV or otherwise
preserve the Claim when it settled, which it failed to do.

6. APCO’s internal policy and decision to keep Helix’s Claim separate from its own
claim impaired Helix’s ability to pursue the Claim.

7. When APCO entered into the settlement agreement with CNLV on October 3,
2013 without Helix’s knowledge, CNLV took the position that APCO waived and released any
and all claims arising from the nine month Project delay, including Helix’s Claim.

8. In every contract, there is an implied covenant of good faith and fair dealing.

9. APCO’s impairment of Helix’s Claim constitutes a breach of the covenant of good
faith and fair dealing implied in the Subcontract.

10.  APCO breached the covenant of good faith and fair dealing when it, without
notifying Helix, settled its claim with CNLV for extended general conditions, impairing Helix
from pursuing any pass-through claims to CNLYV for its Claim, but continued to submit Helix’s
Claim to CNLV knowing that CNLV rejected it because it had no contractual privity with Helix,
and now APCO had released any and all claims against CNLV.

11.  Helix is entitled to judgment against APCO under its claim for Breach of Implied

Covenant of Good Faith and Fair Dealing and its damages are the damages it has established for
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in the amount of $43,992.39.°

12.  Because the Project was a public works project, it was governed under NRS
Chapter 338.

13.  Under NRS 338.490, a conditional waiver and release can only release payments
for work which is the subject of the payment application to which the wavier and release
corresponds.

14, The Conditional Waiver Helix provided APCO on October 18, 2013, was for
retention only and expressly referred to the Retention Pay App (Pay Application No. 161113-022)
which sought retention only.

15.  The Retention Pay App did not include Helix’s Claim.

16.  Therefore, because by statute, the Conditional Waiver can only release work that is
the subject of the Retention Pay App, it did not constitute a waiver and release of Helix’s Claim.

17.  NRS 338.565 states in relevant part:

If a contractor makes payment to a subcontractor or supplier more
than 10 days after the occurrence of any of the following acts or
omissions: (a) the contractor fails to pay his or her subcontractor or
supplier in accordance with the provisions of subsection 1 of NRS
338.550...the contractor shall pay to the subcontractor or supplier,
in addition to the entire amount of the progress bill or the retainage
bill or any portion thereof, interest from the 10 day on the amount
delayed, at a rate equal to the lowest daily prime rate...plus 2
percent, until payment is made to the subcontractor or supplier.

18.  NRS 338.550(1) required APCO to pay Helix its retention within 10 days of

receiving its retention payment from CNLV.

6 The Court has not awarded separate damages for the breach of contract claim as those would be duplicative

of this award.
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19.  APCO admits it received its retention payment from CNLV on June 10, 2014, yet
it did not pay Helix its retention until October 30, 2014, more than four months later and in
violation of NRS 338.550(1).

20.  APCO was required to pay Helix its retention amount of $105,677.01, in addition
to interest at the rate of prime plus 2 percent from June 10, 2014 through October 30, 2014.
APCO failed to do so.

21.  After providing APCO with the Conditional Waiver, Helix incurred additional
damages that could not be waived by way of the Conditional Waiver (i.e. the interest on its
wrongfully withheld retention).

22. On June 10, 2014, APCO received final retention from CNLV.

23.  APCO failed to pay Helix its retention in the amount of $105,679 until October 29,
2014,

24.  Pursuant to NRS 338.550(1), APCO was required to pay Helix its retention no
later than June 21, 2014.

25.  Asaresult of APCO’s failure, and pursuant to NRS 338.565(1), APCO is required
to pay Helix interest on $105,677.01 from June 22, 2014 through October 28, 2014, at a rate of
5.25% for a total of $1,960.85.

26.  Even if the pay-if-paid clause was enforceable, APCO cannot rely upon it to shield
itself from liability to Helix when its decision to submit Helix’s Claim separately from its claim
led to CNLYV rejecting Helix’s Claim, and APCO’s settlement with CNLV forever barred APCO
from receiving payment from CNLV for Helix’s Claim.

27.  To the extent the delays were caused by CNLV, APCO is still liable to Helix since
it impaired those claims in contradiction to NRS 624.628(3)(c) by entering into a settlement

agreement with CNLV on October 2, 2013.
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28.  Because this Court has found APCO breached the Subcontract and breached the
covenant of good faith and fair dealing, Helix is entitled to judgment against Safeco and the
Payment Bond as well.

29.  NRS 339.025(1)(b) provides the following:

1. Before any contract,..., exceeding $100,000 for any project
for the new construction, repair or reconstruction of any public
building or other public work or public improvement of any
contracting body is awarded to any contractor, the contractor shall
furnish to the contracting body the following bonds which become
binding upon the award of the contract to the contractor;
a.

b. A payment bond in an amount to be fixed by the
contracting body, but not less than 50 percent of the contract
amount, conditioned upon the faithful performance of the
contract in accordance with the plans, specifications and
conditions of the contract. The bond must be solely for the
protection of claimants supplying labor or materials to the
contractor to whom the contract was awarded, or to any of his
or her subcontractors, in the prosecution of the work provided
for in such contract.

30.  NRS 339.035(1) provides:

...any claimant who has performed labor or furnished material in
the prosecution of the work provided for in any contract for which
a payment bond has been given pursuant to the provisions of
subsection 1 of NRS 339.025, and who has not been paid in full
before the expiration of 90 days after the date on which the
claimant performed the last of such labor or furnished the last of
such materials for which the claimant claims payment, may bring
an action on such payment bond in his or her own name to recover
any amount due the claimant for such labor or material, and may
prosecute such action to final judgment and have execution on the
judgment.

31. SAFECO issued a Labor and Material Payment Bond, Bond No. 024043470,
wherein APCO is the principal and SAFECO is the surety.
32.  Helix provided Work to the Project and remains unpaid for the same.

33.  Therefore, Helix is a claimant against the Bond and may execute a judgment
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against the same.

34.  Section 20.5 of the Subcontract provides that “ [i]n the event either party employs
an attorney to institute a lawsuit or to demand arbitration for any cause arising out of the
Subcontract Work or the Subcontract, or any of the Contract Documents, the prevailing party
shall be entitled to all costs, attorney’s fees and any other reasonable expenses incurred therein.”

35.  This provision was not modified by the Helix Addendum.

36.  The Court finds that Helix is the prevailing party and is entitled to an award of its
attorneys’ fees and costs.

37.  If any conclusions of law are properly findings of fact, they shall be treated as if
appropriately identified and designated.

Based upon the foregoing Findings of Fact and Conclusions of Law IT IS HEREBY
ORDERED, ADJUDGED AND DECREED as follows:

1. IT IS HEREBY ORDERED that, as to Plaintiff’s Claim for Breach of Contract
against APCO, this Court finds in favor of Plaintiff but as the Claim was impaired
awards damages under the Breach of the Implied Covenant of Good Faith and
Fair Dealing, rather than awarding duplicative damages;

2. IT IS FURTHER ORDERED that, as to Plaintiff’s Claim for Breach of the
Implied Covenant of Good Faith and Fair Dealing against APCO, this Court finds
in favor of Plaintiff and awards damages in the amount of $43,992.39 together
with interest as provided by law and taxable costs of suit;

3. IT IS FURTHER ORDERED that, as to Plaintiff’s Claim for violations of NRS
338 against APCO, this Court finds in favor of Plaintiff in the amount of

$1,960.85;”

These damages are in addition to those awarded under the claim of Breach of the Implied Covenant of Good

22
JA3507




O 00 NN SN n A

10
11
12
13
14
15
16
17
18
19
20
21

22

23
24
25
26
27
28

4. IT IS FURTHER ORDERED that, given the Court’s findings against APCO,
the Court finds in favor of Plaintiff and against Safeco and the Bond,

5. IT IS FURTHER ORDERED that this Court will address any issues of
attorneys’ fees through motions that may be filed with the Court.

6. Any claim not otherwise disposed of by this decision is dismissed.

DATED this 8™ day of July, 2019.

Dijtrict Court Judge

Eﬁ@ Gonzal
Certificate of Servic

I hereby certify that on the date filed, a copy of the feregoing Scheduling Order and
Order Setting Civil Jury Trial, Pre-TWale ar Call was electronically served, pursuant to

N.E.F.C.R. Rule 9, to all %isteted/parties in the Eighth Judicial District Court Electronic Filing

Program.

Faith and Fair Dealing.
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Nevada Bar No. 10567
RONALD J. COX, ESQ.
Nevada Bar No. 12723
JEREMY HOLMES, ESQ.
Nevada Bar No. 14379

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Facsimile: (702) 990-7273
cdomina(@peelbrimley.com
rcox(@peelbrimley.com
jholmes(@peelbrimley.com

Attorneys for Plaintiff
HELIX ELECTRIC OF NEVADA, LLC

Electronically Filed
7/10/2019 4:51 PM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,
VS.

APCO CONSTRUCTION, a Nevada corporation;
SAFECO INSURANCE COMPANY OF
AMERICA; DOES I through X; and BOE
BONDING COMPANIES I through X,

Defendants.
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Case Number: A-16-730091-B
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DEPT. NO.: XI

NOTICE OF ENTRY OF FINDINGS
OF FACT AND CONCLUSIONS OF
LAW AND ORDER
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NOTICE OF ENTRY OF FINDINGS
OF FACT AND CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that the FINDINGS OF FACT AND CONCLUSIONS OF
LAW AND ORDER was filed on July 8, 2019, a copy of which is attached as Exhibit 1.

Dated this (0" day of July, 2019,
PEEL BRIMLEY £.LP

J

CARCY(B. DOMINA, ESQ.
Nevada Bar No. 10567

RONALD J. COX, ESQ.

Nevada Bar No. 12723

JEREMY HOLMES, ESQ.

Nevada Bar No. 14379

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
cdomina@peelbrimley.com
rcox(@peelbrimley.com
jholmes@peelbrimley.com

Attorneys for Plaintiff

HELIX ELECTRIC OF NEVADA, LLC
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I certify that I am an employee of PEEL BRIMLEY,

LLP, and that on this/ﬂ/ day of July, 2019, I caused the above and foregoing document,
NOTICE OF ENTRY OF FINDINGS OF FACT AND CONCLUSIONS OF LAW AND

ORDER, to be served as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada; and/or

pursuant to NEFCR 9, upon all registered parties via the Court’s electronic filing
system;

pursuant to EDCR 7.26, to be sent via facsimile;

OO0 X O

to be hand-delivered; and/or

] other

to the attorney(s) and/or party(ies) listed below at the address and/or facsimile number indicated
below:

Attorneys for APCO Construction and Safeco Insurance Co.
John Randall Jefferies, Esq. (rjefferies@fclaw.com)
Brandi M. Planet, Esq. (bplanet@fclaw.com)

e onn)

An employee of PEEL BRIMLEY, LLP
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DISTRICT COURT

CLARK COUNTY, NEVADA

Electronically Filed
71812019 4:05 PM
Steven D. Grierson

CLERZ OF THE COUE !;

HELIX ELECTRIC OF NEVADA, LLC, a
Nevada limited liability company,

Plaintiff,
V.

APCO  CONSTRUCTION, a Nevada
corporation; SAFECO INSURANCE
COMPANY OF AMERICA; DOES I through
X; and BOE BONDING COMPANIES, I
through X,

Defendants.

Case No.: A-16-730091-C

Dept.: X1

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter having come on for non-jury trial before the Honorable Elizabeth Gonzalez
beginning on June 3, 2019, and continuing day to day, until its completion on June 5, 2019;
Plaintiff, HELIX ELECTRIC OF NEVADA, LLC (“Helix”), was represented by and through its
counsel, Cary B. Domina, Esq. and Ronald J. Cox, Esq. of the law firm of Peel Brimley LLP, and
Defendants, APCO CONSTRUCTION (“APCO”) and SAFECO INSURANCE COMPANY OF
AMERICA (“Safeco”), were represented by and through their counsel, Randy Jefferies, Esqg. of
Fennemore Craig; the Court having read and considered the pleadings filed by the parties; having
réviewed the evidence admitted during the trial; having heard and carefully considered the
testimony of the witnesses called to testify; having considered the oral and written arguments of

counsel, and with the intent of rendering a decision on all remaining claims before the Court,

Case Number: A-16-730091-B

i
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pufsuant to NRCP 52(a) and 58;' the Court makes the following findings of fact and conclusions

of law:

!
FINDINGS OF‘ FACT

1. In July 2011, APCO submitted a bid for t}!le Craig Ranch Regional Park — Phase II
- Project No. 10294 (“Project”) to the City of North Las \;/egas (“CNLV?™). At that time, the
anticipated Project duration was approximately 550 calerfldar days.

2. Helix submitted a bid of approximately $1;1,600,000 to APCO for the electrical
work required on the Project. Helix’s estimate assumed ;a Project duration of 550 days.

3. CNLYV canceled the original solicitation and ultimately requested a second round
of bids in October 2011. Among other things, CNLV chfanged the duration of the Project from 18
months to 12 months. l

4. On or about October 26, 2011, APCO sul?imitted its second bid to CNLYV for the
Project with a 12-month schedule. i

5. CNLYV issued its notice to proceed to APCO on January 11, 2012. APCO started

work on the Project on approximately January 16, 2012.|

i
6. Helix mobilized its equipment and started work full time on or about February 20,

i
2012.
7. In the spring of 2012, APCO entered into, a construction agreement (the “Prime

Contract”) with the CNLV in which APCO agreed to serve as the general contractor on the

Project. f

8. Section 6.3.2 the General Conditions of t!he Prime Contract which are incorporated

into the Subcontract, states in part:

! In the pretrial statement, the parties have stipulated that the Contract time was extended from January 2013
into November 2013 through no fault of either APCO or Helix.
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[a]ll other claims notices for extra work shall be filed in writing to the Construction
Manager prior to the commencement of such work. Written notices shall use the words
“Notice of Potential Claim.” Such Notice of Potential Claim shall state the circumstances
and all reasons for the claim, but need not state the amount.

9. After receiving the notice of proposed award, APCO agreed to contract terms with
Helix subject to certain specially negotiated terms modifying the form subcontract (“Helix
Addendum”).

10.  Aspart of the negotiation, APCO agreed to purchase certain materials totaling
$2,248,248 as specified by Helix, which was to be removed from Helix’s original proposed scope
and pricing.

11.  Helix entered into an agreement with APCO to provide certain electrical related
labor, materials and equipment (the “Work™) to the Project for the lump sum amount of
$2,356,520.

12. On or about April 19, 2012, APCO and Helix éntered into a formal subcontract for
the electrical work required on the Project (the “Subcontract™).

13.  Helix’s Daily Reports, Certified Pay Roll Records and the Project Sign-in Sheets
establish that Helix started performing work for the Project as early as January 23, 2012, and
mobilized on the Project on or about February 28, 2012.

14.  Pursuant to Exhibit “A” of the Subcontract, Helix was required to supply “all
labor, materials, tools, equipment, hoisting, forklift, supervision, management, permits and taxes
necessary to complete all of the scope of work” for the ‘complete electrical package’ for the
Project.

15.  Section 6.5 contains a “no damage for delay” provision.

If Subcontractor shall be delayed in the performance of the Work by any act or neglect of

the Owner or Architect, or by agents or representatives of either, or by changes ordered in

the Work, or by fire, unavoidable casualties, national emergency, or by any cause other

that [SIC] the intentional Interference of Contractor, Subcontractor shall be entitled, as
Subcontractor’s exclusive remedy, to an extension of time reasonably necessary to
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compensate for the time lost due to the delay, but only if Subcontractor shall notify
Contractor in writing within twenty four (24) hours after such occurrences, and only if
Contractor shall be granted such time extension by Owner.

This clause was not modified by the Helix Addendum.
16.  Section 6.7 of the Subcontract provided in pertinent part:

Contractor shall not be liable to Subcontractor for delays caused by reason of fire or other
casualty, or on account of riots, strikes, labor trouble, terrorism, acts of God, cataclysmic
event, or by reason of any other event or cause beyond Contractor’s control, or
contributed to by Subcontractor.

Section 6.7 was not modified by the Helix Addendum.
17.  The Parties Contract requires proof of actual cost increase. Section 7.1—which
was unchanged by the Helix Addendum—provides:

Contractor may order or direct changes, additions, deletions or other revisions in the
Subcontract work without invalidating the Subcontract. No changes, additions, deletions,
or other revisions to the Subcontract shall be valid unless made in writing. Subcontractor
markup shall be limited to that stated in the contract documents in addition to the
direct/actual on-site cost of the work, however, no profit and overhead markup on
overtime shall be allowed.

18.  Section 7.2 as modified by the Helix Addendum, provided:

Subcontractor, prior to the commencement of such changed or revised work, shall submit,
(within 5 days of Contractor’s written request) to Contractor, written copies of the
breakdown of cost or credit proposal, including work schedule revisions, for changes,
additions, deletions, or other revisions in a manner consistent with the Contract
Documents. Contractor shall not be liable to Subcontractor for a greater sum, or
additional time extensions, than Contractor obtains from Owner for such additional work.

19.  The parties negotiated additional language that was included in Section 6 by the

Helix Addendum:

In the event the schedule as set forth above is changed by Contractor for whatever reason
so that Subcontractor either is precluded from performing the work in accordance with
said schedule and thereby suffers delay, or, is not allowed the number of calendar days to
perform the work under such modified schedule and must accelerate its performance, then
Subcontractor shall be entitled to receive from Contractor payment representing the costs
and damages sustained by Subcontractor for such delay or acceleration, providing said
costs and damages are first paid to Contractor.

20.  Section 4.4 of the Subcontract—as amended by the Helix Addendum provides:

4
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Progress payments will be made by Contractor to Subcontractor within 10 calendar days
after Contractor actually receives payment for Subcontractor’s work from Owner. The
progress payment to Subcontractor shall be one hundred percent (100%) of the value of
Subcontract work completed (less 10% retention) during the preceding month as
determined by the Owner, less such other amounts as Contractor shall determine as being
properly withheld as allowed under this Article or as provided elsewhere in this
Subcontract. The estimates of Owner as to the amount of Work completed by
Subcontractor shall be binding upon Contractor and Subcontractor and shall conclusively
establish the amount of Work performed by Subcontractor. As a condition precedent to
receiving partial payments from Contractor for Work performed, Subcontractor shall
execute and deliver to Contractor, with its application for payment, a full and complete
release (Forms attached) of all claims and causes of action Subcontractor may have
against Contractor and Owner through the date of the execution of said release, save and
except those claims specifically listed on said release and described in a manner sufficient
for Contractor to identify such claim or claims with certainty. Upon the request of
Contractor, Subcontractor shall provide an Unconditional Waiver of Release in form
required by Contractor for any previous payment made to Subcontractor. Any payments
to Subcontractor shall be conditioned upon receipt of the actual payments by Contractor
from Owner. Subcontractor herein agrees to assume the same risk that the Owner may
become insolvent that Contractor has assumed by entering into the Prime Contract with
the Owner per NRS Statutes.

21.  The Subcontract also incorporated the Prime Contract, which included the claim
procedures set forth in the Contract.

22.  Helix assigned Kurk Williams as its Project Manager. Williams never signed in
using APCOQ’s sign in sheets that were maintained at the Project site. By his own admission,
Williams’ time devoted to the Project was not accurately tracked in Helix’s certified payroll
reporté, only Helix’s job cost report.

23.  Richard Clement was Helix’s Project Superintendent. Clement was on site
occasionally and signed in with APCO at the Project twice during 2012.

24.  Clement did not work on the Project between June 11, 2012 and September 26,
2012. Clement only worked two weeks on the Project from September 27, 2012 to October 7,
2012. Clement did not work on the Project from October 8, 2012 through January 20, 2013. In
all of 2013, which was the extended Project time, Clement only worked 32 hours during the week

ending January 27, 2013.
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25.  Inlate January 2013, Helix assigned Clement to another project and designated
Rainer Prietzel, Helix’s Foreman to oversee work in the field, as the new Project Superintendent
and foreman.

26.  According to the Labor Commissioner, and OSHA regulations, Helix must always
have a project superintendent on site at all times during the Project.

27.  From January 2013 to May 2013, Helix typically had a three to five man crew on
the Project.

28.  In early May 2013, with the exception of a few days, Prietzel was the only Helix
employee on the Project, and he split his time as the Project Superintendent and self-performing
contract and change order work on the Project.

29.  Prietzel remained the Project Superintendent until the end of the Project in mid-
October 2013.

30.  Helix’s original line item for its general conditions, as reflected in its pay
application, was $108,040 on a Subcontract price of $2,380,085, which represents 4.5%.

31.  The Project encountered significant delays and was not substantially completed
until October 25, 2013, thus resulting in Helix claiming approximately, $138,000 in additional
extended overhead costs.

32.  The project was never abandoned by CNLV.

33.  Prior to the original project completion date passing, on January 9, 2013, APCO
submitted its first request for an extension of time to CNLV. APCO submitted its Time Impact
Analysis #1 (“TIA #1”) to CNLV where it sought extended general conditions and home office
overhead of $418,059 ($266,229 for general conditions and $151,830 for home office overhead).

34.  Helix first notified APCO in writing that it would be asserting a claim for extended

overhead costs on January 28, 2013 and reserved its rights to submit a claim for “all additional
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costs incurred due to scheduled delays for this project” (the “Claim”).

35. AsofMay9, 2013, CNLV had not made a decision on APCO’s TIA #1.

36. OnMay 9, 2013, APCO submitted a revised Time Impact Analysis (“TIA #2”) to
CNLYV seeking an additional five (5) months of compensation for general conditions and home
office overhead, among other claims, for a total delay claim of nine (9) months.

37.  Aspart of TIA #2, APCO submitted Change Order Request No. 39.1 to CNLV
seeking compensation of $752,499 for its extended general conditions and home office overhead
($479,205 for general conditions and $273,294 for home office overhead).

38.  This répresented approximately seventy percent (70%) of APCO’s $1,090,066.50
total claim against CNLV for the 9-month delay to the Project.

39.  APCO’s claim did not include any amounts for its subcontractors, and APCO
acknowledges that as a company policy, it does not include its subcontractors’ claims with its
own claims.

40.  Through no fault of APCO, Helix did not take delivery of various light poles and
related equipment until approximately January 30, 2013.

41.  OnJune 19, 2013, APCO and Helix exchanged emails regarding various Project
issues, including Helix’s delay rates. APCO confirmed that if Helix submitted a requ(;,st for'
compensation that it would be forwarded to CNLV.

42. .On June 19, 2013 Helix provided a supplemental notice of claim but did not
provide any back up to support its daily rates or the impacts alleged to be attributed to the delay.
At that time, Helix still only had Prietzel working on site.

43.  OnJune 21, 2013 Helix and APCO exchanged emails related to the support for
Helix’s claimed costs, with APCO noting that a project manager was considered home office

overhead. Helix indicated that its job cost reports would reflect the actual costs for the extended
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overhead.

44.  In June 2013, Helix realized the Project was still several months away from being
completed. According to Helix’s June 19 letter entitled “Extended overhead cost”, Helix’s cost
for extended overheard was $640/day.

45.  The $640/day cost is comprised of (1) $260 for the Project Manager; (2) $280 for
the Superintendent; (3) $25 for the site trailer; (4) $5 for the Connex box; (5) $25 for the forklift;
and (6) $45 for the truck.

46.  The email that accompanied Helix’s June 19, 2013 letter advised APCO that to
date, Helix’s Claim totaled $72,960, but that Helix’s Claim would increase for each day the
Project continued past the original completion date.

47.  Also on June 19, 2013, APCO informed Helix, by way of an email, that it “is in
the process of presenting CNLV with a Time Impact Analysis containing fécts as to why the
additional costs should be paid.” APCO had submitted TIA #2 to CNLV on May 9, 2013, six
weeks prior to this email.

48.  Inthe email, APCO further advised Helix that “[o]nce we fight the battle, and
hopefully come out successfully, this will open the door for Helix...to present their case for the
same.”

49.  While APCO notified Helix that it would forward to CNLV any letter Helix
provided regarding its claim for extended overhead costs, APCO did not inform Helix that it
needed Helix’s Claim immediately so it could include it with APCO’s claim to CNLV. Indeed,
according to APCO, it would first “fight that battle, and hopefully come out successfully...”
which would only then “open the door for Helix...to present their case...”

50.  On August 27, 2013, despite the fact that the Project was still ongoing, Helix

furnished APCO with its first invoice for its Claim in the amount of $102,400, which constituted
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32 weeks of extended overhead costs incurred between January 13, 2013, and August 30, 2013
(or 160 business days).

51.  Helix’s invoice identified an extended overhead cost of $640/day for 32 weeks,

which had been provided to APCO in June 2013.

| 52.  From May 6, 2013 through November 6, 2013, Prietzel was the only Helix person
on site. Prietzel confirmed that during that time period he was either working on completing
original Subcontract work for which Helix would be paid or change order work that was
acknowledged and paid by APCO and CNLV.

53.  During construction, CNLV made changes or otherwise caused issues that
impacted Helix. In those instances, Helix submitted a request for additional compensation and
CNLYV issued APCO change orders that compensated Helix for the related impacts. During the
extended Contract time, CNLYV issued eleven change orders that resulted in additional
compensation to Helix through the Subcontract. Helix’s pricing for the change orders included a
10% markup on materials and a 15% markup on labor to cover Helix’s overhead.

54.  APCO submitted Change Order Request No. 68 (“COR 68”) to CNLV on
September 9, 2013, requesting compensation for Helix’s Claim.

55.  On September 16, 2013, CNLV rejected the COR 68 stating, “This COR is
REJECTED. The City of North Las Vegas does not have a contract with Helix Electric.”

© 56.  CNLV stated that it did not reject COR 68 for lack of backup or untimeliness.

57.  The Construction Manager for CNLV during the Project, Joemel Llamado,
testified that the only reason he rejected Helix’s Claim was because CNLV did not have a
contract with Helix. APCO should have included Helix’s Claim in its own claim to CNLV since
Helix’s Subcontract was with APCO, not CNLV.

58. Llamado did not look at the merits of the Claim because the Claim should have
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been included with APCO’s claim.

59.  APCO informed Helix that CNLV rejected COR 68 because of lack of backup
documentation.

60.  On October 2, 2013, CNLYV issued its decision on APCO’s request for additional
time and compensation. CNLV determined that the time period from January 11, 2013 to May
10, 2013 was an excusable but not compensable delay. APCO was not charged liquidated
damages, but also was not provided compensation from January thru May 10, 2013. CNLV did
confirm that it would pay APCO $560,724.16 for the delay from May 10, 2013 to October 25,
2013. APCO accepted that determination on or about October 10, 2013.

61.  OnOctober 3, 2013, APCO sent Helix a letter requesting additional back-up
documentation for the Claim so it could resubmit the Claim to CNLV.

62.  That letter states in relevant part:

Attached is your invoice of August 27, 2013 in the amount of $102,400. At this time

APCO has not received any back-up documentation to undo the previous formal rejection

made by the City of North Las Vegas. If you want APCO to re-submit your request,
please provide appropriate back-up for review.

63.  On October 2, 2013, CNLV and APCO entered into a settlement agreement
through which CNLV agreed to pay APCO $560,724.16 for its claim submitted under TIA #2,
including APCO’s claim for added overhead and general conditions it incurred as a result of the
nine-month delay to the Project.

64. Accorciing to that settlement agreement, APCO agreed to “forgo any claims for
delays, disruptions, general conditions and overtime costs associated with the weekend work
previously performed...and for any other claim, present or future, that may occur on the project.

65.  APCO did not notify Helix that it had entered into this settlement agreement.

66.  Llamado’s position was that the settlement agreement resolved any and all claims

between CNLV and APCO for the nine-month delay to the Proj ect, including any claims APCO’s
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subcontractors might have.”

67.  Pursuant to this settlement agreement, CNLV issued Change Order No. 50 to
APCO and agreed to pay APCO $560,724.16 for the added overhead and general conditions it
incurred as a result of the extended project completion date.

68.  On October 3, 2013, APCO transmitted to Helix CNLV’s rejection of its invoice
for extended overhead.

69.  Near the end of the Project in October 2013, Pelan, notified Helix, that Helix could
not include the Claim for extended overhead in Helix’s pay application for retention because
CNLV would not release the retention on the Project if there were outstanding Claims on the
Project.

70.  In compliance with Pelan’s instructions, on October 18, 2013, Helix submitted its
Pay Application for Retention only in the amount of $105,677.01 and identified it as Pay
Application No. 161113-002 (the “Retention Pay App).

71.  On October 18, 2013, Helix submitted its pay application for the time period up
through October 30, 2013. At that time, Helix billed its general conditions line item at 100%.

72.  On October 18, 2013, Helix submitted its pay application for the release of
retention. As with prior pay applications, Helix enclosed a conditional waiver. The release was
conditioned on APCO issuing a final payment in the amount of $105,677.01 and expressly
confirmed that there were “zero” claims outstanding, Helix signed and provided that release to
APCO after receiving CNLV’s rejection of its extended overhead invoice.

73.  Helix also provided to APCO a “Conditional Waiver and Release Upon Final

Payment” (the “Conditional Waiver”) for the Retention Pay App only (i.e. Pay App No. 161113-

2 Joe Pelan, the Contract Manager for APCO, disagreed with this position, but APCO and Helix did not test it
through the claims process provided in the Prime Contract.

11
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002).

74.  Helix indicated in the Conditional Waiver that there was no “Disputed Claim
Amount” relating to the Retention Pay App.

75.  Helix takes the positioq that the Conditional Waiver was not intended to release
Helix’s Claim.

76.  The evidence presented at trial of the circumstances surrounding the execution of
the Conditional Waiver do not support Helix’s waiver of the Claim.

71. It took APCO more than a year to pay Helix for its Retention Pay App, during
which time, Helix made it clear to APCO that it would continue pursuing its Claim.

78.  Between October 2013 and the end of October 2014 when APCO finally paid
Helix its retention, APCO forwarded Helix’s Claim to CNLV on two separate occasions and
received multiple written notices from Helix that it maintained its Claim against APCO.

79.  The project was substantialb; completed oﬁ October 25, 2013.

80. On October 31, 2013, in order to account for certain overhead items that were
omitted from the original Claim, Helix: (i) increased its Claim from $102,400 to $111,847; (ii)
resubmitted its Invoice to APCO; and (iii) provided additional backup information and
documents. Included with the revised invoice was a monthly breakdown of Helix’s Claim from
January to August, which included the following categories of damages: (1) Project Manager; (2)
Project Engineer; (3) Superintendent; (4) Site trucks; (5) Project Fuel; (6) Site Trailer; (7) Wire
Trailer; (8) Office supplies; (9) Storage Connex boxes; (10) forklifts; (11) small tools; and (12)
consumables. According to the summary of the Claim, Helix charged the Project 4-hours a day
for its Project Manager, Kurk Williams at $65/hour, and 4-hours a day for its Superintendent, Ray
Prietzel at $70/day.

81.  On or about November 5, 2013, three weeks after APCO received Helix’s

12
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Retention Pay App and Conditional Waiver, APCO submitted a revised COR 68 (68.1) to CNLV
seeking a total of $111,847 for Helix’s Claim.

82.  Had APCO believed Helix’s Conditional Waiver for the Retention Pay App
(received on October 18, 2013) waived any and all claims Helix had on the Project, including its
Claim for extended overhead, APCO would not have submitted revised COR 68.1 to CNLV three
weeks after receiving Helix’s Conditional Waiver.

83.  On November 18, 2013, CNLV again rejected the Change Order Request stating,
“This is the 2° COR for Helix Electric’s extended overhead submittal. The 1* one was submitted
on Sept. 9, 2013 and Rejected on Sept. 16, 2013. This submittal dated Nov. 5, 2013 is
REJECTED on Nov. 13,2013.”

84.  Llamado‘s second rejection had nothing to do with lack of backup documents or
untimeliness and was rejected simply because APCO should have included Helix’s Claim under
its own claim to CNLV.

85. By this time, APCO had already settled with CNLV to receive payment for its own
extended overhead costs, and in doing so, waived and released any further claims against CNLV,
including Helix’s Claim. |

86.  As Helix had previously informed APCO it would, on or about November 13,
2013, Helix submitted to APCO another invoice including backup in the amount of $26,304
accounting for the extended overhead costs for September and October (“COR 93”).

87.  APCO confirmed to Helix’s Kurk Williams that there would be no APCO
approval unless and until CNLV approved Helix’s request.

88.  CNLV rejected COR 93.

89. By submitting COR 93 to CNLV on November 13, 2013, APCO once again

acknowledged that it knew Helix’s Conditional Waiver submitted on October 18, 2013 related to
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the Retention Pay App only, and did not waive Helix’s Claim for extended overhead.

90.  If APCO believed the Conditional Waiver released Helix’s Claim, APCO would
not have continued to submit Helix’s Claim to CNLV.

o1. On January 28, 2014, APCO sent Helix’s Victor Fuchs and Bob Johnson an email
confirming that he was meeting with CNLV to discuss the remaining change order issues on
February 4, 2014. Pelan testified that, CNLV advised APCO that it was rejecting Helix’s claim
because it had no merit and Helix only had one person on the Project while completing Helix’s
contract work in 2013. Pelan reported CNLV’s position to Helix.?

92.  The Subcontract incorporated APCO’s prime contract with CNLV in Section 1.1,
which sets forth CNLV’s claims procedure for requests for payment that are escalated to claims.
Helix did not request that APCO initiate these proceedings on its behalf regarding the claim for
extended overhead.

93.  OnMarch 31, 2014, CNLV and APCO agreed that there would be no further
COR’s submitted on the Project.

94, On April 16, 2014, Helix’s Victor Fuchs threatened to convert the outstanding
issues into a claim if Helix’s retention was not released per its pay application and release that
were submitted on October 18, 2013.

95.  APCO admitted that on June 10, 2014, it received final retention from CNLV.

96. However, because APCO had not paid Helix its Retention or its Claim, Helix sent
APCO another demand for payment on September 26, 2014, seeking payment for both its
Retention and the Claim.

97.  CNLYV issued the formal notice of completion of the project on July 8, 2014.

3 While the Court finds Pelan’s testimony on this issue credible, the testimony of Llamado
differs.
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98. On October 21, 2014, APCO issued check number 1473 in the amount of
$105,679, which represented final payment of Helix’s retention, in accordance with the October
18, 2013 retention billing and related final release.* |

99.  On October 29, 2014, APCO sent Helix an email requésting that it sign a new
Conditional Waiver and Release Upon Final Payment which included Helix’s Retention only, but
did not ?nclude any disputed amount for the Claim.

100.  Attached to that email was a copy of the Retention Check APCO informed Helix it
could pickup once it received the new executed Conditional Release.

101.  Upon receiving the new Conditional Waiver and before picking up the Retention
Check, Helix notified APCO that it was not going to sign the new Conditional Waiver without
reserving a right to its Claim.

102. APCO invited Helix to revise the new Conditional Waiver as it saw fit, and Helix
provided an unsigned copy of it seeking full payment of the Claim and the Retention for a total
amount of $243,830.

103. APCO declined to pay the Claim, and after additional discussions between Helix
and APCO, it was decided that Helix would exchange for the Retention Check an Unconditional
Waiver and Release Upon Final Payment seeking payment of $105,679 for Retention, and
reserving as its Disputed Claim, $138,151.

104.  As part of the “Disputed Claim” field, Helix referenced additional correspondence
which it had incorporated into the Unconditional Waiver and Release.

105. Helix included a letter dated October 30, 2014 clarifying that while it was

demanding its retention payment, it was also seeking payment for its Claim in the amount of

4
338.

Because of this lengthy delay in payment, Helix is entitled to interest on the retention amount under NRS

15
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$138,151 for which it also provided a final invoice.

106. In one such email, Helix writes, “Joe, please accept this email as a 30 day
extension of time for the execution of [the] promissory note attached...In good faith we [are]
extending this time per your 1;equest, so you can come up with an arrangement to repay the
outstanding amount that is past due.”

107. APCO never executed the Promissory Note or paid Helix its Claim.

108.  On October 29, 2014, APCO tendered the check and another signed release for
final payment. That release mirrored the one that Helix submitted in October 2013.

109. On October 29, 2014, Helix’s Victor Fuchs sent an email to Pelan stating: “this is
not going to work.” Pelan responded that same day stating: “Victor, make changes for me to
approve. Thanks.”

110. On October 18, 2013, the Senior Vice President of Helix, Robert D. Johnson,
signed a “Conditional Waiver and Release Upon Final Payment”.

111. Helix received the funds on October 29, 2014.

112.  On October 30, 2014, the day after negotiating the final payment check, Helix
tendered a signed final lien release that purported to reserve Helix’s extended overhead invoices
in the amount of $138,151.

113.  Helix has established how certain of its costs increased due to the extended time
on the Project given its demobilization and reduction in crew size. Prietzel was the only person
on site after May 6, 2013 and he was completing base Subcontract work and change order work
that was paid by CNLV.

114.  After weighing the testimony of the witnesses and a review of the admitted

documents, the Court finds, that the delay was not so unreasonable to amount to abandonment
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and that therefore the provision limiting damages after a delay does not permit the recovery of
extended general conditions.

115.  Since CNLV determined that the delays through May 13, 2013 were not
compensable, the only time period that APCO recovered payment for its delay costs was May 13,
2013 through October 13, 2013. During that same compensable time period, Helix’s reasonable
costs totaled $43,992.39.°> Although Helix was earning revenue and being paid during the time
period for the Work and certain approved change orders, APCO by its settlement with CNLV,
impaired Helix‘s ability to pursue the Claim.

116. Helix has supported its claim for certain additional costs. As Prietzel was paid for
his time on site under the approved change orders the claimed expense for acting as a
superintendent (supervising only himself) is not appropriate.

117.  After weighing the testimony of the witnesses and a review of the admitted
documents, the Court finds, Helix has established that it suffered damages as a result of the delay
in project completion in the amount of $43,992.39,

118. If any findings of fact are properly conclusions of law, they shall be treated as if
appropriately identified and designated.

CONCLUSIONS OF LAW

1. The Subcontract was a valid contract between Helix and APCO.

5 The Court has utilized the summary used as D5 during the trial with the deletion of the line item

“Superintendent”. Those totals for the compensable months with that modification are:

May 13 $8501.05
June 13 $7124.90
July 13 $8270.69
August 13 $6785.04
September 13 $6170.56
October 13 $7140.15
TOTAL $43992.39
17
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2. The Court finds that the Conditional Waiver Helix submitted to APCO on or about
October 2013 did not constitute a waiver of Helix’s Claim.

3. APCO’s own conduct establishes that it knew Helix was not waiving its Claim as
it continued to submit Helix’s Claim to CNLV after receiving the Conditional Waiver.

4, Helix provided sufficient evidence establishing that it incurred damages as a result
of the Project schedule extending nine months past itsvoriginal completion date.

5. APCO had a duty to include Helix’s Claim in its own claim to CNLV or otherwise
preserve the Claim when it settled, which it failed to do.

6. APCO’s internal policy and decision to keep Helix’s Claim separate from its own
claim impaired Helix’s ability to pursue the Claim.

7. When APCO entered into the settlement agreement with CNLV on October 3,
2013 without Helix’s knowledge, CNLYV took the position that APCO waived and released any
and all claims arising from the nine month Project delay, including Helix’s Claim.

8. In every contract, there is an implied covenant of good faith and fair dealing.

9. APCO’s impairment of Helix’s Claim constitutes a breach of the-covenant of good
faith and fair dealing implied in the Subcontract.

10.  APCO breached the covenant of good faith and fair dealing when it, without
notifying Helix, settled its claim with CNLV for extended general conditions, impairing Helix
from pursuing any pass-through claims to CNLV for its Claim, but continued to submit Helix’s
Claim to CNLV knowing that CNLV rejected it because it had no contractual privity with Helix,
and now APCO had released any and all claims against CNLV.

11.  Helix is entitled to judgment against APCO under its claim for Breach of Implied

Covenant of Good Faith and Fair Dealing and its damages are the damages it has established for
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in the amount of $43,992.39.°

12.  Because the Project was a public works project, it was governed under NRS
Chapter 338.

13.  Under NRS 338.490, a conditional waiver and release can only release payments
for work which is the subject of the payment application to which the wavier and release
corresponds.

14.  The Conditional Waiver Helix provided APCO on October 18, 2013, was for
retention only and expressly referred to the Retention Pay App (Pay Application No. 161113-022)
which sought retention only.

15.  The Retention Pay App did not include Helix’s Claim.

16.  Therefore, because by statute, the Conditional Waiver can only release work that is
the subject of the Retention Pay App, it did not constitute a waiver and release of Helix’s Claim.

17.  NRS 338.565 states in relevant part:

If a contractor makes payment to a subcontractor or supplier more
than 10 days after the occurrence of any of the following acts or
omissions: (a) the contractor fails to pay his or her subcontractor or
supplier in accordance with the provisions of subsection 1 of NRS
338.550...the contractor shall pay to the subcontractor or supplier,
in addition to the entire amount of the progress bill or the retainage
bill or any portion thereof, interest from the 10" day on the amount
delayed, at a rate equal to the lowest daily prime rate...plus 2
percent, until payment is made to the subcontractor or supplier.

18.  NRS 338.550(1) required APCO to pay Helix its retention within 10 days of

receiving its retention payment from CNLV.

6 The Court has not awarded separate damages for the breach of contract claim as those would be duplicative
of this award. )
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19.  APCO admits it received its retention payment from CNLV on June 10, 2014, yet
it did not pay Helix its retention until October 30, 2014, more than four months later and in
violation of NRS 338.550(1).

20.  APCO was required to pay Helix its retention amount of $105,677.01, in addition
to interest at the rate of prime plus 2 percent from June 10, 2014 through October 30, 2014.
APCO failed to do so.

21.  After providing APCO with the Conditional Waiver, Helix incurred additional
damages that could not be waived by way of the Conditional Waiver (i.e. the interest on its
wrongfully withheld retention).

22. On June 10, 2014, APCO received final retention from CNLV.

23.  APCO failed to pay Helix its retention in the amount of $105,679 until October 29,
2014.

24.  Pursuant to NRS 338.550(1), APCO was required to pay Helix its retention no
later than June 21, 2014.

25.  Asaresult of APCO’s failure, and pursuant to NRS 338.565(1), APCO is required
to pay Helix interest on $105,677.01 from June 22, 2014 through October 28, 2014, at a rate of
5.25% for a total of $1,960.85.

26.  BEven if the pay-if-paid clause was enforceable, APCO cannot rely upon it to shield
itself from liability to Helix when its decision to submit Helix’s Claim separately from its claim
led to CNLYV rejecting Helix’s Claim, and APCO’s settlement with CNLV forever barred APCO
from receiving payment from CNLV for Helix’s Claim.

27.  To the extent the delays were caused by CNLV, APCO is still liable to Helix since
it impaired those claims in contradiction to NRS 624.628(3)(c) by entering into a settlement

agreement with CNLV on October 2, 2013.
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28.  Because this Court has found APCO breached the Subcontract and breached the
covenant of good faith and fair dealing, Helix is entitled to judgment against Safeco and the

Payment Bond as well.

29.  NRS 339.025(1)(b) provides the following:

1. Before any contract,..., exceeding $100,000 for any project
for the new construction, repair or reconstruction of any public
building or other public work or public improvement of any
contracting body is awarded to any contractor, the contractor shall
furnish to the contracting body the following bonds which become
binding upon the award of the contract to the contractor;
a.

b. A payment bond in an amount to be fixed by the
contracting body, but not less than 50 percent of the contract
amount, conditioned upon the faithful performance of the
contract in accordance with the plans, specifications and
conditions of the contract. The bond must be solely for the
protection of claimants supplying labor or materials to the
contractor to whom the contract was awarded, or to any of his
or her subcontractors, in the prosecution of the work provided
for in such contract.

30.  NRS 339.035(1) provides:

...any claimant who has performed labor or furnished material in
the prosecution of the work provided for in any contract for which
a payment bond has been given pursuant to the provisions of
subsection 1 of NRS 339.025, and who has not been paid in full
before the expiration of 90 days after the date on which the
claimant performed the last of such labor or furnished the last of
such materials for which the claimant claims payment, may bring
an action on such payment bond in his or her own name to recover
any amount due the claimant for such labor or material, and may
prosecute such action to final judgment and have execution on the
judgment.

31.  SAFECO issued a Labor and Material Payment Bond, Bond No. 024043470,
wherein APCO is the principal and SAFECO is the surety.
32.  Helix provided Work to the Project and remains unpaid for the same.

33.  Therefore, Helix is a claimant against the Bond and may execute a judgment
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against the same.

34.  Section 20.5 of the Subcontract provides that “ [i]n the event either party employs
an attorney to institute a lawsuit or to demand arbitration for any cause arising out of the
Subcontract Work or the Subcohtract, or any of the Contract Documents, the prevailing party
shall be entitled to all costs, attorney’s fees and any other reasonable expenses incurred therein.”

35.  This provision was not modified by the Helix Addendum.

36.  The Court finds that Helix is the prevailing party and is entitled to an award of its
attorneys’ fees and costs.

37.  If any conclusions of law are properly findings of fact, they shall be treated as if
appropriately identified and designated.

Based upon the foregoing Findings of Fact and Conclusions of Law IT IS HEREBY
ORDERED, ADJUDGED AND DECREED as follows:

1. IT IS HEREBY ORDERED that, as to Plaintiff’s Claim for Breach of Contract
against APCO, this Court finds in favor of Plaintiff but as the Claim was impaired
awards damages under the Breach of the Implied Covenant of Good Faith and
Fair Dealing, rather than awarding duplicative damages;

2. IT IS FURTHER ORDERED that, as to Plaintiff’s Claim for Breach of the
Implied Covenant of Good Faith and Fair Dealing against APCO, this Court finds
in favor of Plaintiff and awards damages in the amount of $43,992.39 together
with interest as provided by law and taxable costs of suit;

3. IT IS FURTHER ORDERED that, as to Plaintiff’s Claim for violations of NRS
338 against APCO, this Court finds in favor of Plaintiff in the amount of

$1,960.85;7

7 These damages are in addition to those awarded under the claim of Breach of the Implied Covenant of Good

22
JA3534




O 0 3 O v A~ WM e

|\ N N N [\ N N ] [\ fum—y p— ey — Pk fum—y — ey oy i
[o ] ~3 (@) 9,1} P W OS] et <O \O [o¢] 3 (@) W E-S (98] N — o)

4. IT IS FURTHER ORDERED that, given the Court’s findings against APCO,
the Court finds in favor of Plaintiff and against Safeco and the Bond;

5. IT IS FURTHER ORDERED that this Court will address any issues of
attorneys’ fees through motions that may be filed with the Court.

6. Any claim not otherwise disposed of by this decision is dismissed.

DATED this 8" day of July, 2019.

Dijtrict Coyrt Judge

Eliz’@ Gonzal
Certificate of Servic

I hereby certify that on the date filed, a copy of the foregoing Scheduling Order and

Order Setting Civil Jury Trial, Pre—TWlerﬁar Call was electronically served, pursuant to
N.E.F.C.R. Rule 9, to all %isteted’parties in the Eighth Judicial District Court Electronic Filing

Program.

Faith and Fair Dealing.
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