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Las Vegas, Nevada; Monday, June 24, 2019 

[Hearing commenced at 9:05 a.m.] 

 

  THE COURT:  And that is C333254, State of Nevada versus 

Jack Banka.  Good morning. 

  MR. BOLEY:  Good morning. 

  MS. LAVELL:  Good morning, Your Honor. 

  MR. BOLEY:  Good morning, Judge. 

[Colloquy between counsel] 

  MS. LAVELL:  Your Honor, may I approach to file the 

amended information? 

  THE COURT:  Sure. 

  MS. LAVELL:  The second amended. 

  THE COURT:  So I have in my hand a guilty plea agreement.  

Before we get to that, there were -- there was -- after I -- after court last 

Wednesday a substitution was filed improperly.  A substitution of 

counsel that’s ordered struck from the docket ‘cause I denied that 

motion.  And, of course, then I’m quite aware of everything that 

happened while I was at my conference.  Okay. 

  MR. BOLEY:  Yes, ma’am.  And we apologize for any 

convenience -- inconvenience that that caused. 

  THE COURT:  It didn’t.  It didn’t cause me any inconvenience.  

I guess my staff was scrambling around for a little bit, but that’s fine.  

They’re used to that. 

  All right.  So tell me what the negotiations are? 
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  MR. BOLEY:  Yes, Your Honor.  This is going to be a guilty 

plea by way of the Alford decision -- 

  THE COURT:  Okay. 

  MR. BOLEY:  -- to Count 1, DUI with substantial bodily harm.  

Dismiss remaining counts.  We’re going to stipulate to a sentence of four 

to ten years in the Department of Corrections. 

  MS. LAVELL:  That’s correct, Your Honor. 

  THE COURT:  All right.  And is that your understanding of the 

negotiations, Mr. Banka? 

  THE DEFENDANT:  Yes. 

  THE COURT:  Okay.  Now, this guilty plea agreement does in 

fact say that, but let me address first this -- this idea of both parties 

stipulating to the sentence, so obviously -- 

[Colloquy between the Court and the Clerk] 

  MS. LAVELL:  And, Judge, the State amended the amended 

information by interlineation.  Count 2 wasn’t struck from that. 

  THE COURT:  Okay.  The leaving the scene? 

  MS. LAVELL:  Yes, Your Honor. 

  MR. BOLEY:  And that’s struck by interlineation? 

  MS. LAVELL:  Yes. 

  MR. BOLEY:  We’ll waive any defects assuming the plea goes 

through today. 

  THE COURT:  Okay.  All right.  Thank you. 

  MS. LAVELL:  Thank you. 

  THE COURT:  And so do you want me to conform the 
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attachment Exhibit 1 by striking -- 

  MS. LAVELL:  Yes, please. 

  THE COURT:  -- the language -- 

  MS. LAVELL:  If you would. 

  THE COURT:  -- on the first page, line 24 of the amended?  

Or actually it starts on line 23. 

  All right.  So this -- the stipulated sentence, so you understand 

that this -- this guilty plea agreement is a contract between you and the 

State of Nevada and I’m not a party to the contract? 

  THE DEFENDANT:  Yes. 

  THE COURT:  And so I just have to sentence you within the 

legal sentencing perimeters that’s set by the legislature for this particular 

crime; you understand that? 

  THE DEFENDANT:  Yes. 

  THE COURT:  And that -- that range is a minimum of two 

years and a maximum of twenty years, the minimum may not exceed 40 

percent of the maximum -- 

  THE DEFENDANT:  Yes. 

  THE COURT:  -- the sentence that I impose?  And also I have 

to fine you, it’s a requirement.  I have to fine you up to -- actually, it says 

may here.  I thought it was a mandatory. 

  MR. GILES:  It’s mandatory, Your Honor. It is -- 

  THE COURT:  A mandatory fine of up to five thousand? 

  MR. GILES:  Yes. 

  THE COURT:  Okay.  So -- and it says I may also be fined, 
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but you understand that it’s a mandatory fine? 

  THE DEFENDANT:  Yes. 

  THE COURT:  I could -- because of the language of up to five 

thousand, I could do something much less than that obviously, but I 

have to fine him -- impose a fine.  Okay. 

  And you also understand that -- you understand that I have to 

impose restitution obviously if there are damages that are outstanding in 

order to make the victim whole and this -- 

  THE DEFENDANT:  Yes. 

  THE COURT:  -- is required by statute and now a 

constitutional amendment; you understand that? 

  THE DEFENDANT:  Yes. 

  THE COURT:  Do you also understand you’re not eligible for 

probation on this particular charge -- 

  THE DEFENDANT:  Yes. 

  THE COURT:  -- for which you’re entering the plea?  All right. 

  So, attached as Exhibit 1 is the second amended information 

charging you in fact with driving and/or being in actual physical control of 

a motor vehicle while under the influence of an intoxicating liquor or 

alcohol resulting in substantial bodily harm, category B felony; did you 

read Exhibit 1? 

  THE DEFENDANT:  Yes. 

  THE COURT:  And to that charge, how do you plead? 

  THE DEFENDANT:  Guilty. 

  THE COURT:  By way of the Alford decision? 
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  THE DEFENDANT:  Yes, Your Honor. 

  THE COURT:  Okay.  So let’s review what that means and 

see that you’re understanding that it is the same as mine and the law, 

okay.  And so basically that means that you’re agreeing to plead guilty to 

this charge, but you’re not admitting your guilt and you’re doing that 

pursuant to this, you know, a case that is the Alford decision, Alford 

versus North Carolina.  And the reason for that is you don’t want to put 

yourself at risk for being convicted on the original charges and facing a 

harsher penalty that might be required or given than you would by 

entering this plea; is that your understanding as well? 

  THE DEFENDANT:  Yes, it is. 

  THE COURT:  Okay.  If the State went to trial, what would it 

prove? 

  MR. GILES:  Your Honor, if we had gone to trial, the State 

would have proven that on December 1st, 2016, the Defendant was 

driving a Mercedes Benz on Anthem Parkway at Atchley Drive and he 

turned left in front of oncoming traffic failing to surrender the roadway to 

those with the right of way causing a two-car crash involving an elderly 

couple, Maxine and Martin Luber. 

  In the crash, Ms. -- Ms. Luber suffered ten broken ribs, a 

fractured sternum and several other injuries including a large laceration, 

abrasion to her leg which required substantial medical care and recovery 

time.  Mr. Luber suffered injuries that were not substantial, but were 

fairly graded in and of themselves.  The Defendant then drove away 

from the scene.  He was later caught. 
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  And the State would further prove that within two hours of the 

driving behavior, his blood was drawn and when it was tested, it came 

back at .193 BAC approximately two and half times the legal limit. 

  THE COURT:  Okay.  All right.  So before I can accept your 

plea, I have to know that it’s freely and voluntarily made and that you 

understand the nature and consequences.  We’ve already talked about 

the nature and consequences of the plea and you understand that 

sentencing is strictly up to the Court, no other person; correct? 

  THE DEFENDANT:  Yes. 

  THE COURT:  And, of course, I will make my sentencing 

decision based upon a pre-sentence investigation report that will be 

prepared by the Division of Parole and Probation.  Also I’ll consider any 

materials, anything that you and through your lawyer wish to submit for 

the Court’s consideration as well as anything that you wish to say at time 

of sentencing and I’ll likewise hear arguments from your lawyer; do you 

understand that? 

  THE DEFENDANT:  Yes. 

  THE COURT:  I mean that’s obviously within the perimeters of 

what you agreed to in the stipulation and that is a sentence of four to ten 

years; correct? 

  THE DEFENDANT:  Yes. 

  THE COURT:  Okay.  Now, has anyone forced or coerced you 

into entering your plea? 

  THE DEFENDANT:  No. 

  THE COURT:  Has -- am I ever going to hear from you that 
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somehow because of all -- everything that occurred before this plea was 

entered, that now you really didn’t want to enter the plea and you’re 

being forced and you want to go to trial? 

  THE DEFENDANT:  No. 

  THE COURT:  Are you sure because I don’t want to see that 

later in some kind of petition that I forced you into this because obviously 

you can go to trial this afternoon? 

  THE DEFENDANT:  I made a mistake on -- on Wednesday 

and I just -- it feels like every time I open my mouth I get worse and 

worse, so I just -- I don’t -- I -- 

  THE COURT:  So you don’t -- so you feel like you’re being 

forced today? 

  THE DEFENDANT:  No. 

  THE COURT:  I don’t want to coerce you into anything. 

  THE DEFENDANT:  No. 

  THE COURT:  How about promises; has anyone made you 

any promise in order to induce you to plead guilty today, something I 

don’t know anything about, it’s not in this guilty plea agreement? 

  THE DEFENDANT:  No. 

  THE COURT:  You understand that you’re waiving very 

valuable constitutional rights by entering into this guilty plea agreement? 

  THE DEFENDANT:  Yes. 

  THE COURT:  You understand you’re waiving your right to a 

jury trial? 

  THE DEFENDANT:  Yes. 
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  THE COURT:  And you understand you’re waiving your right 

to confront the witnesses against you and have your lawyer cross 

examine those witnesses at trial? 

  THE DEFENDANT:  Yes. 

  THE COURT:  Do you understand you’re giving up your 

opportunity to present any evidence you might wish to at such a trial, 

although of course you don’t have to prove anything, the State bears the 

burden of proof, they have to prove their doubt -- that you’re guilty 

beyond a reasonable doubt as each and every element of the crime and 

you don’t have to call a single witness or present any evidence, but of 

course if you wanted to, you most certainly could, but because you’re 

not going to have a trial, you give up that opportunity to do so; do you 

understand everything I just told you? 

  THE DEFENDANT:  Yes. 

  THE COURT:  Do you understand also you’re giving up your 

opportunity to testify at such at a trial, although again, you don’t have to 

testify, you in fact are guaranteed by the United States constitution as 

well as the Nevada’s constitution the right not to testify at a trial against 

you and if you decided to invoke that right and not waive it, then I would 

not permit the State to use that against you in any way; do you 

understand that? 

  THE DEFENDANT:  Yes. 

  THE COURT:  Now in the normal course of a trial, if you were 

to go forward to -- to a trial, what would happen would be just after the 

State rested you’d have the opportunity to talk with your lawyer and 
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weigh the pros and cons of whether or not you wanted to testify or not 

and then make that informed decision on the advice of counsel and if 

you decided to waive your right and take the stand, you would.  Or you 

could invoke your right and I would -- if your lawyer requested an 

instruction, I would instruct the jury that they couldn’t use that against 

you in any way or discuss it in their deliberations; do you understand 

that? 

  THE DEFENDANT:  Yes. 

  THE COURT:  Do you understand that you are waiving your 

right to a direct appeal in this matter? 

  THE DEFENDANT:  Yes. 

  THE COURT:  And has your lawyer explained to you what that 

means? 

  THE DEFENDANT:  Yes. 

  THE COURT:  All right.  Are you under the influence of any 

alcohol or illicit drugs? 

  THE DEFENDANT:  No. 

  THE COURT:  How about any medications?  Are you taking 

any medications? 

  THE DEFENDANT:  Just for cholesterol and blood pressure. 

  THE COURT:  Okay.  And those medications help you feel 

better? 

  THE DEFENDANT:  I hope. 

  THE COURT:  So you feel okay today? 

  THE DEFENDANT:  Yes. 
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  THE COURT:  How about did you get enough sleep last night 

so you know what you’re doing today? 

  THE DEFENDANT:  Yes. 

  THE COURT:  I’m sure you may have been a bit nervous. 

  THE DEFENDANT:  I tossed and turned a little bit. 

  THE COURT:  Okay.  Yeah.  I toss and turn as well, but I still 

know what’s going on this morning and you likewise? 

  THE DEFENDANT:  Yes. 

  THE COURT:  Okay.  Very good.  Any other questions you 

have of the Court at all in this matter? 

  THE DEFENDANT:  No. 

  THE COURT:  It appearing that he does understand the 

nature and consequences of his plea that’s freely and voluntarily made, 

I’ll accept his plea of guilty in this matter.  Refer it to the Division of 

Parole and Probation for the pre-sentence investigation report.  Set it 

down for sentencing.  We’ll vacate the trial that was set to commence 

this afternoon. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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  THE CLERK:  October 23rd, 9 am. 

  THE COURT:  Thank you. 

  MR. BOLEY:  Thank you, Judge. 

[Hearing concluded at 9:18 a.m.] 

 

 

 

 

 

* * * * * * 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ATTEST:  I do hereby certify that I have truly and correctly transcribed 
the audio/video proceedings in the above-entitled case to the best of my 
ability.   
 
 
 
      _____________________________ 
      Michelle Ramsey 
      Court Recorder/Transcriber 
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ORDR

THE STATE OF NEVADA,

Plainriff.

-vs_

JACK PAUL BANKA.
#8353273

DISTzuCT COURT
CLARK COLTNTY, NEVADA

CASE NO:

DEPT NO:

c- 18-333254- l

Defendant.

ORDER DENYING DEFENDANT'S MOTION IN ARREST OF JUDGMENT
PURSUANT TO NRS 176,525

DATE OF HEARING: November 18,2019
TIME OF HEARING: 09:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the

18th day of November, 201 9, the defendant being present, represented by Michael D.

Pariente, ESQ. and John G. Watkins ESQ., the plaintiff being represented by STEVEN B.

WOLFSON, District Attomey, through MICHAEL G. GILES, Deputy District Attorney,

and the Court having heard the arguments of counsel,

IT IS HEREBY ORDERED rhar the Defendant's Motion in Arresr of Judgment

Pursuant to NRS 176.525 shall be, and it is, DENIED. A Motion to Arrest Judgment only

pertains where the Court is without jurisdiction or where the Information does not charge an

offense. The Information charges an offense as long as the defendant is sufficiently on

notice of the charges. Here, contrary to the defendant's claim, the Information is sufficient.

To the extent the Information to which the delendant pled uses language from NRS

484c.1l0 in place of language from NRS 484c.430, while citing to both, the statutes have

considerable overlap and the Information was sufficient to show what acts the defendant

was accused of. Nevada is a Notice Pleading State and the Information to which the

T \ORDER S\C.I8-333254.I (JACK BANKA) DENYING MOTION 1'O ARREST JUDGMENT,DOCX

Case Number: C-18-333254-1

Electronically Filed
2/25/2020 4:10 PM
Steven D. Grierson
CLERK OF THE COURT
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defendant pled was sufficient to place him on notice as to the charges he laced in this

jurisdiction. The lnformation included the acts alleged, that substantial bodity harm

occurred, as well as citation to the correct statutory provisions. As the defendant was

sufficiently on notice,, the charging document is sufficient.

DATED this eltl day of February,2020.

2
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CERTIFICATE oF SERVICI,

The undersigned hereby certifies that on or about the date filed she served

the foregoing Order by faxing, mailing, or electronically serving a copy to counsel

as listed below:

STEVEN B. WOLFSON
Michael Giles, Esq.
Clark County District Attorney

John Watkins, Esq.
Attorney for Defendant

Shelby Lopaze, J

AFFIRMATION

Pursuanr to NRS 2398.030

The undersigncd docs hereby aft'irm thar rhc preceding Q4lg1 filed in Drstrict Court case

number C333254 DOES NOT contain rhe social securit].number oIan).person

/V Carolyn Ellsuorth Dale

J
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ORDR

THE STATE OF NEVADA,

Plaintiff,

-vs-

JACK PAUL BANKA,
#8353273

DISTRICT COURT
CLARK COI]NTY, NEVADA

CASE NO:

DEPT NO:

c- l 8-333254- 1

Defendant.

oRDER DENYrNG rr"r"NBfilJf 
#3I3$,;3rI[r$HDRAw 

pREvrousl,y

o olt,,rrtJ#.u#HAo*oDec e m b er 4' 2 o I e

THIS MATTER having come on for hearing before the above entitled Court on the

4th day of December,2020, the defendant being present, represented by Michael D.

Pariente, ESQ. and John G. Watkins, ESQ., the ptaintiff being represented by STEVEN B.

WOLFSON, District Attorney. through MICHAEL G. GILES, Deputy District Artomey.

and the Court having heard the arguments ofcounsel, and good cause appearing,

IT IS HEREBY ORDERED that the defendant's Motion to Withdraw Previously

Entered Plea of Guilty shall be, and it is, DENIED. The Court musr consider the totality of

the circumstances in a specific case to determine if permitting withdrawal of the plea is fair

and just. In this case, the defendant had the opportunity to go to trial as his ptea occurred on

the first day of trial with ajury venire waiting to be brought into court. The defendant

elected to plead by way of the Alfurd v. North Carolina decision rather than go to trial.

Upon questioning from the Court, the defendant was adamant that he wanted to enter the

Alford plea because he wanted to avoid the possibility of a more substantial penalty if
convicted on two felony counts. At the time ofthe plea canvass, the defendant asserted he
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would not later attempt to argue he had been coerced as it was his desire to plead rather than

proceed to trial.

The defendant's argument that the language contained in the plea canvass related to

the statutory fine for the charge to which he pled is unpersuasive and belied by the record

and the defendant's own affidavit. During the plea canvas, the defendant was told by the

Court that the mandatory fine could be as much as $5,000.00.

Further, the fact that prior counsel failed to file motions that present counsel believes

should have been filed, does not mean those motions needed to be. or should have been

filed.

To the extent that this current motion relies on arguments from the defendant's

previously denied Motion in Arrest of Judgment, the Court has already ruled the pleadings

were sufficient and so the Court will not consider that argument as part of this motion.

Therefore, based upon the totality ofthe circumstances in this case, the Court finds

that it would not be fair andjust to allow the defendant to withdraw his previously entered

Alford plea.

DATED this 2ht day of February,2020.

2
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Crntrnrclrt or Srnvrcn

The undersigned hereby certifies that on or about the date filed she served

the foregoing Order by faxing, mailing, or electronically serving a copy to counsel

as listed below:

STEVEN B. WOLFSON
Michael Giles, Esq.
Clark County District Attorney

John Watkins, Esq.
Attorney for Defendant

Shelby Lopaze, J

AFFIRMATION

Pursuant to r""RS 2398.030

Thc undersigned does hereby affirm that the preceding e4!95 filed in District Coufl casc

number C133254 DOES NOT contain the social security number ofany person

s/ Carohn L.llsuonh Datc

3
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

6 9 * 6 . 281 1 9 129 0 0

7 ( 2857 6WDWH RI 1HYDGD YHUV V -DFN

DQND

05 : 7.,16 0RUQLQJ R U RQRU

7 ( 2857 *RRG PRUQLQJ

05 : 7.,16 QG JRRG PRUQLQJ HYHU RQH HOVH

05 3 5,(17( *RRG PRUQLQJ R U RQRU

7 ( 2857 6R H KDYH VRUW RI D SUREOHP LWK WKH

ILOLQJ SSDUHQWO WKH FOHUN V RIILFH NLFNHG EDFN R U ILOLQJ

RQ WKLV PRWLRQ WKDW DV RQ FDOHQGDU EHFD VH LW DV D

QRQFRQIRUPLQJ GRF PHQW 8QWLO , DVQ W V UH KDW DV

QRQFRQIRUPLQJ DER W LW QWLO WKLV PRUQLQJ KHQ , VSRNH DJDLQ

LWK WKH FOHUN 6KH VDLG DSSDUHQWO WKDW WKH ILUVW VHYHUDO

SDJHV DUH EODQN DQG VR QRWKLQJ KDV EHHQ ILOHG

'LG R SHUFKDQFH UHILOH LW VLQFH UHFHLYLQJ WKH

QRWLFH"

05 : 7.,16 QG LV WKLV RQ WKH PRWLRQ WR LWKGUD

WKH SOHD RU LV WKLV WKH

7 ( 2857 1R WKLV LV

05 : 7.,16 HFD VH H ILOHG WKDW RQH

05 3 5,(17( ,W V RQ

05 : 7.,16 ,W V RQ WKLV RQH

7 ( /(5. 7KH PRWLRQ WR DUUHVW M GJPHQW RQ WKDW

GRF PHQW
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

05 3 5,(17( 7KH UHSO RU WKH PRWLRQ"

7 ( /(5. 7KH PRWLRQ LWVHOI

7 ( 2857 7KH PRWLRQ LWVHOI

7 ( /(5. 7KH ILUVW OLNH SDJHV DUH EODQN 6R

WKH YHU ILUVW GRF PHQW LV DFW DOO WKH P ILOHG LQ RSHQ

FR UW 6HFRQG PHQGHG ,QIRUPDWLRQ

05 3 5,(17( :H VHQW , NQR P SDUDOHJDO ,

VSRNH WR KLP KHQHYHU H JRW DQ HPDLO , WKLQN WKDW DV

PLG HHN DQG , NQR KH HPDLOHG DQG , DV HG LQ RQ WKDW H

VHQW LW WR R DOO WKH DFW DO ILOLQJ WKDW H KDYH 7KRVH

SDJHV HUH QRW EODQN 6R , GRQ W

05 : 7.,16 QG , KDYH D FRS LWK WKH HOHFWURQLF

ILOH RQ R U 0RWLRQ WR UUHVW DQG WKHUH V QR EODQN SDJHV

7 ( /(5. 6HH , DV RQGHULQJ WKDW EHFD VH KHQ

R FOLFNHG RQ WKH ILOLQJ WKHUH V VRPH WKHUH V VRPH NLQG RI

OLNH HUURU 6R , WKLQN WKHUH PLJKW KDYH EHHQ OLNH VRPH SUREOHP

LWK WKH ILOH LWVHOI

05 3 5,(17( 7HFKQLFDO

7 ( /(5. 6R LI R KDYH D FRS KDW , FDQ GR LV

SURYLGH WKDW WR WKH OHJDO GHSDUWPHQW DQG KDYH WKHP VFDQ LW LQ

SODFH RI WKH RWKHU RQH

05 : 7.,16 6 UH 6 UH

05 *,/(6 QG , R OG DJUHH

7 ( 2857 ,I WKDW V RND R U RQRU

05 *,/(6 , DV DEOH WR RSHQ LW KHQ , UHFHLYHG D
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

QRWLFH RI ILOLQJ

7 ( 2857 5( 25'(5 0U *LOHV LOO R KLW WKH PLF

SOHDVH 6RUU

7 ( 2857 2ND :KDW GLG R VD 0U *LOHV"

05 *,/(6 , DV DEOH WR RSHQ LW KHQ , UHFHLYHG

QRWLFH RI ILOLQJ

7 ( 2857 R GLG"

05 *,/(6 HV 6R , GRQ W LW P VW KDYH KDSSHQHG

DIWHU WKH ILUVW GD

7 ( /(5. 7KH ILOH PLJKW KDYH EHFDPH FRUU SW LV

KDW , WKLQN KDSSHQHG EHFD VH LW GRHV JLYH PH DQ HUURU KHQ ,

FOLFN RQ LW

7 ( 2857 6R , KDYH , EHOLHYH KDW R ILOHG

ULJKW EHFD VH H YH JRW WKDW FR UWHV FRS 6R , WKLQN

HYHU ERG KDV DFW DOO JRW LW , M VW DQWHG WR PDNH D UHFRUG

WKDW WKHUH DV VRPH LVV H VR H FR OG JHW WKDW FODULILHG

UH R UHDG WR SURFHHG"

05 : 7.,16 QG R U RQRU LWK R U SHUPLVVLRQ ,

R OG OLNH WR DVN WKDW R DGG W R H KLELWV WR R U PRWLRQ

7KHVH DUH LQGLFWPHQWV KHUH WKH 6WDWH KDV ILOHG WKH IHORQ

FKDUJHV DQG LW V NLQG RI OLNH WKH 9LWDOH DQG LW VKR V WKDW

WKH YH DOOHJHG WKH DSSURSULDWH HOHPHQWV LQ WKH W R FDVHV WKDW

, DQW WR DVN WKDW R LQFO GH WKHVH DV SDUW RI R U PRWLRQ

,I , FR OG DSSURDFK"

7 ( 2857 :HOO , FDQ W , FDQ W GR R KDYH D
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

FRYHU VKHHW" DYH R ILOHG DQ WKLQJ"

05 : 7.,16 , GRQ W KDYH D FRYHU VKHHW

7 ( 2857 :HOO VRPHWKLQJ M VW GRHVQ W JHW WDFNHG

RQ :H KDYH WKH HOHFWURQLF ILOLQJ 6R R FR OG ILOH ,I R

DQW VRPHWKLQJ WR EH DQ H KLELW WR R U PRWLRQ DQG R DQW PH

WR FRQVLGHU LW LW QHHGV WR EH WLPHO ILOHG LWK WKH PRWLRQ

RU

05 : 7.,16 :HOO WKHVH DUH M VW W R PRUH FDVHV

WKDW VKR WKDW WKH 6WDWH R NQR NQR V KR WR ILOH DQ

DSSURSULDWH LQGLFWPHQW IRU D WKDW DOOHJHV RQ RU RII WKH

KLJK D V 7KHVH DUH W R DGGLWLRQDO FDVHV EHVLGHV WKH 9LWDOH

WKDW H DWWDFKHG WR R U PRWLRQ DQG , WKLQN WKDW R NQR WKH

R UW VKR OG R NQR FRQVLGHU WKHVH DV HOO , PHDQ R YH

JRW R YH JRW DOO WKH LQIRUPDWLRQ R NLQG RI QHHG E W ,

DQWHG WR R NQR WR DGG WKHVH W R

7 ( 2857 2ND :HOO WKH UH QRW SURSHUO EHIRUH

WKH R UW DW WKLV WLPH

0U *LOHV GLG R DQW WR VD DQ WKLQJ DER W WKDW"

05 : 7.,16 R OG , M VW

05 *,/(6 , DSRORJL H R U RQRU

7 ( 2857 'LG R DQW WR HLJK LQ DER W WKHVH

H KLELWV" DYH R VHHQ WKHP"

05 *,/(6 , KDYHQ W VHHQ WKHP 7KH GLGQ W VHQG

WKHP WR PH , GRQ W NQR KDW WKH DUH , LOO DJUHH WKDW

WKHUH DUH RWKHU FDVHV WKDW KDYH SUREDEO EHHQ ILOHG LWK WKH
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

WKUHH RUGV WKDW 0U :DWNLQV DQWV LQ WKHUH E W , GRQ W NQR

KDW EHQHILW DGGLQJ WKHP WR WKH ILOH R OG GR DW WKLV SRLQW

H SUHYLR VO ILOHG 9LWDOH 7KDW DV D FDVH WKDW , DV RQ

, P D DUH RI KDW LW LV

7 ( 2857 2ND , P QRW V UH WKDW , EHOLHYH WKH

H WUD ILOLQJV RI RWKHU FDVHV LI R DQW WR ILOH VRPH

V SSOHPHQWDO WR PDNH D UHFRUG WKHQ R QHHG WR S W D FRYHU

VKHHW RQ WKRVH DQG ILOH WKHP DIWHU E W , PHDQ , OO WDNH R U

RUG IRU LW WKDW WKHUH DUH RWKHU ILOLQJV

, PHDQ , VHH SOHDGLQJV DOO WKH WLPH RI PDQ

GLIIHUHQW FDVHV DQG WKH UH SOHG GLIIHUHQWO DQG VRPH PRUH

DUWI OO WKDQ RWKHUV E W RND

6R GLG R DQW WR DGG DQ WKLQJ WR R U PRWLRQ"

05 : 7.,16 - GJH , R OG M VW OLNH WR EH EULHI

EHFD VH , R NQR , EHOLHYH , YH JLYHQ R T LWH D ELW RI

LQIRUPDWLRQ WKDW FRYHUV WKH LVV H ,W V FOHDU WKDW KDW WKH

6WDWH GLG LQ 0U DQND V FDVH LV WKH FRPPLQJOHG W R VHSDUDWH

GLVWLQFW VWDW WHV WKDW LV WRRN HOHPHQWV IURP ERWK DQG FRPELQHG

WKHP QG DV D UHV OW RI GRLQJ WKDW WKDW GRHV QRW FKDUJH DQ

RIIHQVH QG WKH 6WDWH LQ WKHLU RSSRVLWLRQ DGPLWWHG WKDW LW

DV LQFRUUHFW WR ILOH WKH FKDUJH DV WKH ILOHG LW LQ WKLV FDVH

/DVW E W QRW OHDVW WKHUH V QR FULPLQDO VWDW WH WKDW

DOOHJHV DQ RIIHQVH DV FKDUJHG DJDLQVW 0U DQND 6R WKHUHIRUH

R U PRWLRQ UUHVW RI - GJPHQW LV YDOLG

QG DV D FRUROODU RQO DV D FRUROODU LV WKDW WKH
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

R UW ORVHV M ULVGLFWLRQ LI WKH FRPSODLQW GRHVQ W DOOHJH D

FRPSODLQW DOOHJH D FKDUJH DV WKR JK LW GRHV QRW LQ WKLV

FDVH

7 ( 2857 0U *LOHV

05 *,/(6 QG DV D QRWLFH SOHDGLQJ VWDWH R U

RQRU H DOOHJH DQG V IILFLHQW IDFWV WR SODFH

WKH GHIHQGDQW RQ NQR OHGJH RI KDW H R OG SURYH DW WULDO

:KDW 0U :DWNLQV LV WDONLQJ DER W LV DQ HOHPHQW WKDW

R OG KDYH KDG WR KDYH EHHQ SURYHQ WR D M U 7KH GLIIHUHQFH

KHUH LV 0U DQND SOHG J LOW 6R LW V D OR HU VWDQGDUG LV

DWWRUQH DW WKDW WLPH KDG HYHU RSSRUW QLW WR WDNH LW WR

WULDO DQG WKHQ SHUKDSV WKH 6WDWH R OG KDYH EHHQ QDEOH WR

SURYH WKH HOHPHQWV RU PRUH FRUUHFWO SUREDEO R OG KDYH

DPHQGHG WR JHW WKRVH WKUHH RUGV LQ DV RSSRVHG WR WKH RUGV

WKDW DUH LQ WKHUH

W OWLPDWHO WKH FR UWV LQ WKH 6WDWH RI 1HYDGD

KDYH KHOG WKDW HYHQ LI R FKDUJH WKH URQJ VWDW WH DV KDV WKH

1LQWK LUF LW R UW RI SSHDOV DV KDV WKH 8QLWHG 6WDWHV

6 SUHPH R UW DV ORQJ DV WKH LQGLYLG DO LV RQ QRWLFH RI WKH

HOHPHQWV WR KLFK WKH KDYH WR GHIHQG WKHQ WKLV FKDOOHQJH

R OG QRW SUHYDLO

0RUH LPSRUWDQWO EHFD VH WKH R UW KDV M ULVGLFWLRQ

WKH FRPSODLQW SURSHUO DOOHJHG M ULVGLFWLRQ 7KLV LV DQ

LPSURSHU WLPLQJ 8QGHU WKH DUUHVW VWDW WH LW V LWKLQ VHYHQ

GD V DIWHU DGM GLFDWLRQ RU LI WKH R UW GRHVQ W KDYH
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

M ULVGLFWLRQ HFD VH WKH R UW KDV M ULVGLFWLRQ DQG H KDYH

QRW KDG DQ DGM GLFDWLRQ HW WKLV LV DQ QWLPHO WKLQJ E W ,

WKLQN WKH R UW VKR OG U OH RQ LW

05 : 7.,16 0D LW SOHDVH WKH R UW LI , FR OG" 'R

R DQW WR KHDU DQ UHVSRQVH WR

7 ( 2857 , DV M VW JRLQJ WR VD , GLG DGM GJH KLP

J LOW EHIRUH H JRW WR WKH VHQWHQFLQJ SDUW 7KDW V KHQ

0U :DWNLQV LI R OO UHFDOO VDLG KH DV JRLQJ WR ILOH WKLV

PRWLRQ LQ RSHQ FR UW

05 *,/(6 , DVQ W KHUH WKDW GD , DSRORJL H

7 ( 2857 2ND , FR OGQ W UHFDOO

05 : 7.,16 HDK QG WKDW V LQ WKH WKDW V LQ

WKH UHFRUG R U RQRU

HV ILUVW RII WKH 6WDWH LV WU LQJ WR PDNH WKLV DV

D T RWH D QRWLFH LVV H 0U DQND DV SODFHG RQ QRWLFH WKDW

WKH 6WDWH DV DOOHJLQJ WKH PLVGHPHDQRU HOHPHQWV 7KLV LV QRW D

QRWLFH R KDYH WR ORRN DW WKH FRPSODLQW LWVHOI WR GHWHUPLQH

KHWKHU RU QRW LW FKDUJHV DQ RIIHQVH DQG LW GRHV QRW QG WKH

6WDWH KDV QRW LW V M VW QRW ,W V QRW D FULPH 7KHUH V JRW

WR EH D VWDW WH WKDW R OG PDNH WKLV D FULPH 7KHUH LVQ W DQ

7 ( 2857 :HOO 0U :DWNLQV WKHUH LV D VWDW WH

WKDW PDNHV LW D FULPH WR GULYH RQ D KLJK D QGHU WKH LQIO HQFH

DQG GR VRPHWKLQJ WKDW WKHQ FD VHV GHDWK RU V EVWDQWLDO ERGLO

LQM U WR DQRWKHU SHUVRQ DV D UHV OW RI WKHLU R NQR

IDLOLQJ WR DGKHUH WR WKH WUDIILF OD V RU HW FHWHUD HW FHWHUD
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

DQG WKDW LV DOOHJHG , GR WKH 6WDWH V SDSHUV GLG VHHP WR

LQGLFDWH WKDW WKHUH DV DQ DUJ PHQW WKDW LW V LV WKH PDLQ

VWDW WH DQG WKHQ WKH DGGLWLRQDO VWDW WH LV HQKDQFHPHQW ,

GRQ W DJUHH LWK WKDW , WKLQN WKDW WKH DUH VHSDUDWH

VWDW WHV KR HYHU WKHUH V D ORW RI WKHUH V RYHUODS

, PHDQ LI LW V RQ WKH KLJK D RU DQ SODFH WKDW WKH

S EOLF KDV DFFHVV WR RU LW V RQ RU RII D KLJK D LI LW VD V RQ

D KLJK D DQG WKHUH V V IILFLHQW QRWLFH RI WKLV EHLQJ RQ D

KLJK D DQG WKDW WKHUH DV V EVWDQWLDO ERGLO KDUP WKDW WKHLU

FD VDWLRQ HOHPHQW DV DOOHJHG , DJUHH WKDW WKHUH LV WKDW LW

LV D QRWLFH SOHDGLQJ 6WDWH DQG VR

05 : 7.,16 0D LW SOHDVH WKH R UW LI , PD 7KH

SUHPLVHV WR KLFK D S EOLF KDV DFFHVV LV QRW DQ KHUH RII WKH

KLJK D ,W LV VSHFLILFDOO GHILQHG LQ WKH VWDW WH

7 ( 2857 , QGHUVWDQG

05 : 7.,16 7KHVH WKH HOHPHQWV WKDW HUH DOOHJHG

KHUH HUH IURP 7KH R UW KDV REYLR VO DGPLWWHG WR

WKDW IDFW 7KH 6WDWH KDV DGPLWWHG WR WKDW IDFW 7KDW V

LQDSSURSULDWH 7KRVH HOHPHQWV VKR OG QRW KDYH EHHQ DOOHJHG LQ

WKH LQIRUPDWLRQ DQG DV D UHV OW P FOLHQW V WROG RI HOHPHQWV

WKDW EHORQJ WR VRPH RWKHU RIIHQVH DQG QRW WKLV RIIHQVH DQG

WKHUHIRUH UHVSHFWI OO WKLV PHQGHG ,QIRUPDWLRQ DQG DOO WKH

FKDUJHV WKDW KDYH EHHQ OHYLHG WKUR JKR W GRHV QRW VWDWH D FULPH

QGHU WKH 6WDWH RI 1HYDGD

7 ( 2857 OO ULJKW QG , GLVDJUHH LWK R U
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

SRVLWLRQ RQ WKDW , IHHO WKDW LW GRHV S W KLP RQ V IILFLHQW

QRWLFH ,W GRHV VWDWH D FULPH 7KH VWDW WH DV DOOHJHG LQ WKH

SOHDGLQJ DV HOO DQG VR KLOH , GLVDJUHH LWK VRPH RI WKH

DUJ PHQWV E WKH 6WDWH DOO LQ DOO , DJUHH WKDW LW DQG WKDW

WKLV SOHDGLQJ FR OG KDYH EHHQ PRUH DUWI OO GUDIWHG DV ORQJ DV

WKH GHIHQGDQW LV V IILFLHQWO RQ QRWLFH RI WKH FKDUJH WKDW WKH

FKDUJLQJ GRF PHQW LOO EH V IILFLHQW 6R R U PRWLRQ LV

GHQLHG

05 *,/(6 R U RQRU WKH GHIHQVH ILOHG D PRWLRQ WR

LWKGUD D SOHD RQ )ULGD , KDYH QRW UHVSRQGHG E W WKH

HOHPHQWV RI WKDW DUH HVVHQWLDOO WKH H DFW VDPH DUJ PHQW

05 : 7.,16 7KDW V QRW WU H

05 *,/(6 , GRQ W NQR LI R U RQRU R OG EH

LQWHUHVWHG LQ KHDULQJ WKDW WRGD RU

7 ( 2857 , KDYHQ W VHHQ LW

05 *,/(6 2ND

7 ( 2857 , KHDUG WKLV PRUQLQJ M VW IURP P OD

FOHUN WKDW RQH KDG EHHQ ILOHG E W , KDYHQ W VHHQ WKH PRWLRQ

6R WKHUH V D PRWLRQ WR LWKGUD D SOHD :KDW V

05 : 7.,16 7KDW V FRUUHFW R U RQRU

7 ( 2857 :KDW V WKH

05 : 7.,16 QG WKHUH V RWKHU LVV HV EHVLGHV R

NQR RQH RI WKH LVV HV LV LV KDW H YH DOOHJHG KHUH E W

WKHUH V RWKHU LVV HV LQYROYHG LQ R U PRWLRQ

05 *,/(6 , ILQG LW LQWHUHVWLQJ WKDW IR U PRQWKV
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

DJR V EELQJ LQ WKH R UW DVNHG WKH T HVWLRQ LOO WKHUH EH D

PRWLRQ WR LWKGUD DQG WKH DQV HU DV QR

05 : 7.,16 :H IHHO WKDW EDVHG SRQ KDW H YH VHHQ

LQ WKLV FDVH WKDW 0U DQND V ULJKWV QHHG WR EH SURWHFWHG DQG

VR R NQR H ILOHG LW :H UH HQWLWOHG WR ILOH LW DQG

WKDW V KDW H GLG QG LW KDV PHULW

7 ( 2857 HDK , DP D OLWWOH F ULR V DV WR LW

EHFD VH , VSHFLILFDOO DVNHG R , VDLG R FDQ W V EVWLW WH

LQ LI LW R OG GHOD WKH VHQWHQFLQJ R VDLG WKDW ,

VSHFLILFDOO DVNHG R LI R HUH JRLQJ WR EH ILOLQJ D PRWLRQ

WR LWKGUD WKH SOHD DQG R VDLG QR

6R KHQ GLG R IRUP WKH LQWHQW WR LWKGUD WKH SOHD"

05 : 7.,16 :KHQ H KHQ , ORRNHG DW WKH

WUDQVFULSW EDVHG SRQ KDW WKH R UW GLG G ULQJ WKH SOHD

KHDULQJ , GRQ W WKLQN WKH R UW FDQYDVVHG KLP DSSURSULDWHO

FRYHUHG DOO WKH SDUWLF ODU HOHPHQWV DV HOO DV D ILQH QG

DQRWKHU LVV H LV WKHUH DVQ W DQ PRWLRQV ILOHG RQ EHKDOI RI

R NQR 0U DQND 6R , WKLQN WKH R UW QHHGV WR

7 ( 2857 , P VRUU 7KHUH DVQ W DQ KDW PRWLRQ"

05 : 7.,16 1RWKLQJ 7KHUH DV QRWKLQJ ILOHG E

WKH GHIHQVH RQ EHKDOI RI 0U DQND LQ WKH FDVH DQG , EHOLHYH

WKHUH VKR OG EH PRWLRQV WKDW HUH ILOHG , WKLQN R DUH

IDPLOLDU LWK WKH 9LWDOH FDVH WKDW , DV WKH DWWRUQH RQ DQG

WKHUH HUH Q PHUR V PRWLRQV WKDW HUH ILOHG DQG , EHOLHYH WKH

DOO KDG PHULW HYHQ WKR JK WKH DOO GLGQ W JHW JUDQWHG E W VR
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

WKHUH V D Q PEHU RI LVV HV IRU R U PRWLRQ WR LWKGUD DQG

05 *,/(6 QG R U RQRU LI , PD

05 : 7.,16 QG R QHHG WR R QHHG WR ORRN DW

LW

05 *,/(6 V R PLJKW UHFDOO WKDW DV WKH EDVLV

IRU 0U :DWNLQV WU LQJ WR V EVWLW WH LQ DW FDOHQGDU FDOO LQ

WKLV FDVH DV WKDW WKH SULRU DWWRUQH KDGQ W ILOHG DQ PRWLRQV

DQG WKDW V EHFD VH WKDW SULRU DWWRUQH VWRRG KHUH DQG VDLG KH

GLGQ W WKLQN WKHUH HUH DQ PRWLRQV WR EH ILOHG LQ WKH FDVH

:KDW 0U :DWNLQV LV GHVFULELQJ LV D DFWLRQ IRU R

NQR DJDLQVW WKH SULRU DWWRUQH EDVLFDOO QRW D PRWLRQ WR

LWKGUD WKH SOHD EHFD VH WKDW DWWRUQH H HUFLVHG KLV M GJPHQW

DQG 0U DQND DJUHHG LWK KLP V R PLJKW UHFDOO 0U DQND

VWRRG KHUH DQG VDLG , PDGH D WHUULEOH PLVWDNH DQG QR , DQW

WR WDNH UHVSRQVLELOLW IRU P DFWLRQV

W WKH HQG RI WKH SOHD

05 : 7.,16 R U RQRU , P JRLQJ WR , P JRLQJ

WR REMHFW WR M VW RUDOO KHUH H ILOHG D PRWLRQ DQG WKH 6WDWH

R NQR VKR OG EH UHVSRQGLQJ VR WKDW H FDQ UHVSRQG R

NQR WKH OD LV SUHWW FOHDU RQ PRWLRQV WR LWKGUD DQG H YH

FHUWDLQO H IHHO H YH PHW R NQR WKH VWDQGDUG DQG WKH

R UW VKR OG JUDQW WKH PRWLRQ E W REYLR VO R YH JRW WR WDNH

D ORRN DW LW R UH LQ WKH GDUN

7 ( 2857 7KDW LV WU H WKDW , KDYH QRW UHDG WKH

PRWLRQ 6R KLOH , KDYH VRPH FRQFHUQV DER W R U FDQGRU WR DUG
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_ 6WDWH Y DQND _ _ 0RWLRQV

WKH R UW SUHYLR VO , OO QHHG WR FRQVLGHU WKH PRWLRQ KLFK

KDV EHHQ ILOHG ,W V VHW IRU KHDULQJ , WKLQN DOUHDG

7 ( /(5. 2Q WKH WK

05 *,/(6 QG R U RQRU EHIRUH , DV F W RII

KDW , DV JRLQJ WR VD DV DW WKH HQG RI WKDW FDQYDVV H GLG

QRW DVN WR UHPDQG 0U DQND EHFD VH KH KDG SOHG E W DW WKLV

SRLQW LW DSSHDUV WKDW KH V VLPSO WU LQJ WR GHOD GHOD

GHOD , P JRLQJ WR DVN WKDW KH EH UHPDQGHG WRGD EHFD VH

WKHUH V QR FRQWUROV RYHU KLP H GRHVQ W KDYH D ,,' RQ KLV

FDU DV IDU DV , NQR H GRHVQ W KDYH D 6 5 0 RQ DV IDU DV ,

NQR H VKR OG KDYH EHHQ VHQWHQFHG D PRQWK DJR

7 ( 2857 :HOO KDVQ W WKLV FDVH EHHQ GHOD HG

LVQ W WKLV DQRWKHU RQH RI WKHVH FDVHV WKDW DV GHOD HG IRU ,

GRQ W NQR W R HDUV RU VRPHWKLQJ LQ - VWLFH R UW"

05 *,/(6 ,W DV EHFD VH LW DV R W LQ WKH

R WO LQJ FR UWV R U RQRU 7KH '8, WHDP GLG QRW KDYH LW V

VRRQ DV LW JRW S WR 'LVWULFW R UW KLFK KDSSHQHG DQG

KHUH V WKH UHDOLW OO RI WKRVH FRQWLQ DQFHV HUH DW WKH

UHT HVW RI WKH GHIHQVH , WKLQN RQH DV DW WKH UHT HVW RI WKH

6WDWH EHFD VH RI LWQHVV LVV HV

:H ILQDOO IRUFHG WKH LVV H KDG WKH SUHOLPLQDU

KHDULQJ JRW LW WR 'LVWULFW R UW 7KHUH DV RQH GHIHQVH

FRQWLQ DQFH DW WKH 'LVWULFW R UW OHYHO DQG WKHQ 0V /DYHOOH

VDLG 1R H UH JRLQJ WKLV WLPH DQG WKDW V KDW KDSSHQHG

EHIRUH WKLV R UW , DJUHH WKDW LW DV GLODWRUL V E W DW WKLV
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

SRLQW LW LV FOHDUO M VW DQ HIIRUW WR FRQWLQ H VHQWHQFLQJ E

ILOLQJ WKHVH PRWLRQV WKDW FR OG KDYH EHHQ ILOHG

0U :DWNLQV DQG 0U 3DULHQWH V EEHG LQ DQG ILOHG

HPHUJHQF ULWV LWK WKH 6 SUHPH R UW RQ WKH GDWH RI FDOHQGDU

FDOO 7KH FR OG KDYH V EEHG LQ P FK HDUOLHU DQG EUR JKW DOO

RI WKLV IRU DUG OO RI WKHVH UHFRUGV KDYH EHHQ DYDLODEOH IRU

PRQWKV DQG PRQWKV QRW WKH GD RI VHQWHQFLQJ DQG WKDW V WKH

UHDVRQ , P DVNLQJ HLWKHU H QHHG WR KDYH D ,,' SODFHG RQ DOO

WKH FDUV 6 5 0 KR VH DUUHVW RU KH QHHGV WR EH LQ F VWRG

7 ( 2857 W , J HVV P SRLQW LV WKDW R QHYHU

DVNHG IRU DQ RI WKRVH WKLQJV EHIRUH

05 *,/(6 , EHOLHYH 0V /DYHOOH GLG DQG WKH

HQGHUVRQ - VWLFH RI WKH 3HDFH

05 : 7.,16 , P JRLQJ WR REMHFW WR EHOLHYH R U

RQRU

05 *,/(6 GHFLGHG QRW WR

05 : 7.,16 7KHUH DV QRWKLQJ DQG WKLV R UW E

WKH D H UH QRW WU LQJ WR GHOD DQ WKLQJ KHUH :H KDYH D

PRWLRQ DQG H IHHO WKDW WKLV R UW LV H , IHHO WKDW

WKLV R UW LOO OLNHO JUDQW WKDW PRWLRQ EDVHG SRQ KDW H YH

SUHVHQWHG E W LW V VHW IRU WKH WK KLFK LV QRW YHU IDU ,

DVN WKDW R NQR R UHDG WKH PRWLRQ DQG PDNH R U GHFLVLRQ

DFFRUGLQJO DQG LI DW WKDW SRLQW R IHHO WKDW H KDYH QR

PHULW WKHQ REYLR VO 0U DQND JHWV WR JR WR SULVRQ

05 *,/(6 QG , DV JRLQJ WR DVN LI H FR OG PRYH
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_ 6WDWH Y DQND _ _ 0RWLRQV

LW WR WKH IROOR LQJ HHN R U RQRU , LOO EH QDYDLODEOH

WKH HHN RI WKH WK KHQ LW DV VHW IRU

7 ( 2857 2K WKDW V 7KDQNVJLYLQJ HHN

05 *,/(6 HV

7 ( 2857 'R R KDYH DQ REMHFWLRQ WR PRYLQJ LW"

05 : 7.,16 1R R U RQRU

7 ( /(5. 7KH 'HFHPEHU WK DW D P

QG DQG H OO PRYH DQG VHQWHQFLQJ WKDW VDPH

GD R U RQRU"

7 ( 2857 HDK /HW V PRYH HYHU WKLQJ

05 : 7.,16 ,V WKDW R FORFN R U RQRU"

7 ( /(5. HV D P 6RUU

7 ( 2857 2ND 6R R U RUDO UHT HVW LV GHQLHG

,I R DQW WR ILOH VRPHWKLQJ LQ ULWLQJ EHIRUH WKDW WLPH WKDW

PLJKW JLYH PH VRPH PRUH LQIRUPDWLRQ , OO FRQVLGHU WKDW

05 *,/(6 7KDQN R R U RQRU

05 : 7.,16 QG R U RQRU M VW IRU

FODULILFDWLRQ EHFD VH , GR DQW WR ILOH WKRVH W R GRF PHQWV LQ

P SUHYLR V FDVH DQG M VW D OLWWOH J LGDQFH R DQW D FRYHU

VKHHW"

7 ( 2857 :HOO R FDQ W M VW ILOH VRPHWKLQJ

LWKR W D FDSWLRQ RQ LW 6R , R OG

05 : 7.,16 V D V SSOHPHQWDO"

7 ( 2857 , R OG VW OH LW V SSOHPHQWDO H KLELWV WR

PRWLRQ LI , HUH GRLQJ LW
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

05 : 7.,16 2ND 7KDQN R R U RQRU

7 ( /(5. QG , OO WU WR JHW WKLV VFDQQHG LQ SODFH

RI WKDW

05 : 7.,16 , DQW WKDW SHUVRQ ILUHG - VW

NLGGLQJ

7 ( /(5. ,W V SUREDEO WKH FRPS WHU 6R JRRG

O FN

3URFHHGLQJV FRQFO GHG DW D P

R2R

77(67 , GR KHUHE FHUWLI WKDW , KDYH WU O DQG FRUUHFWO

WUDQVFULEHG WKH D GLR YLGHR SURFHHGLQJV LQ WKH DERYH HQWLWOHG

FDVH

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

'DQD / :LOOLDPV
7UDQVFULEHU
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������������������
������

1
QHHG ��������������
��������������������
QHHGV ����������
�����
1 9 ' ��������
������������������
QHYHU ������
1LQWK �����
QR �������������
���������������������
����������������������
QRQFRQIRUPLQJ

����������
QRW
QRWKLQJ �����������
������������
QRWLFH �������������
������������������������
�������������������
129 0 5 �����
����
129 0 5 ����
QR ������
Q PEHU �����
Q PHUR V ������

2
R FORFN ������
REMHFW ������������
REMHFWLRQ �����
REYLR VO �����
������������
RII ��������������
����������
RIIHQVH ����������
���������������
RIILFH �����
2K �����
RND ��������������
��������������������
�����������
RQ
RQH ���������������
������������������
������������
RQO �����
R2R �����
RSHQ �������������
����
RSSRUW QLW �����
RSSRVHG �����
RSSRVLWLRQ �����
RU �������������
��������������������
����������������������
�����������������
RUDO ������
RUDOO ������
RWKHU ��������������
���������������������
RWKHUV �����
R U ���������������
���������������������
R W ������
R WO LQJ ������
RYHU �����
RYHUODS ����

3
SDJHV ��������������
�����
SDSHUV ����
SDUDOHJDO ����
3 5 17 �����
�����
SDUW ���������
SDUWLF ODU ������
3 8/ ����
3HDFH ������
SHUFKDQFH �����
SHUKDSV �����
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3
SHUPLVVLRQ �����
SHUVRQ ����������
SODFH �������������
�����
SODFHG ����������
3ODLQWLII ����
SOHD �����������
������������������
������������������
SOHDGLQJ ���������
����������
SOHDGLQJV �����
SOHDVH �������������
SOHG ���������������
SRLQW ��������������
������������
SRVLWLRQ �����
SUHOLPLQDU ������
SUHPLVHV �����
SUHVHQWHG ������
SUHWW ������
SUHYDLO �����
SUHYLR V ������
SUHYLR VO ���������
SULRU ����������
������
SULVRQ ������
SUREDEO ����������
�����
SUREOHP ���������
SURFHHG �����
SURFHHGLQJV ����
�����������
SURSHUO ����������
SURWHFWHG �����
SURYH ���������
SURYHQ ����
SURYLGH �����
S EOLF ���������
S W ���������

4
T HVWLRQ �����
T LWH �����
T RWH �����

5
5 �����
UHDG ������������
UHDG �����
UHDOLW ������
UHDVRQ �����
UHFDOO ��������������
������
UHFHLYHG ���������
UHFHLYLQJ �����
UHFRUG ���������
�����
5 25' ' �����
5 25' 5 �����
UHFRUGV �����
UHILOH �����
UHPDQG �����
UHPDQGHG �����
UHSO ����
5 3257 1 �����
UHT HVW ������
������������

UHVSHFWI OO �����
UHVSRQG ������
UHVSRQGHG ������
UHVSRQGLQJ ������
UHVSRQVH ����
UHVSRQVLELOLW
������
UHV OW ����������
�����
ULJKW ����������
ULJKWV �����
U OH ����

6
VDLG ��������������
����������������������
������
VDPH �����������
VD �������������
�����
VD V ����
VFDQ �����
VFDQQHG �����
6 5 0 �����������
6HFRQG ����
VHH ����������
VHHP ����
VHHQ ����������
�����������������
VHQG �����
VHQW ���������
VHQWHQFHG ������
VHQWHQFLQJ �����
������������������������
VHSDUDWH ���������
VHW ����������������
VHYHQ �����
VHYHUDO �����
6KH �����
VKHHW ������������
������
VKR OG ���������
�����������������������
������
VKR ����
VKR V �����
VLPSO �����
VLQFH �����
VR
VRPH ����������
������������������������
�����������������
VRPHWKLQJ ��������
�����������������������
VRRQ ������
VRUU ����������
������
VRUW ����
VSHFLILFDOO �����
�����������
VSRNH ���������
VWDQGDUG �����
������
VWDWH
6WDWH V ����
6WDWHV �����
VWDW WH ����������
�����������������������
����������

VWDW WHV ���������
VWRRG �����������
VW OH ������
V EEHG ����������
V EELQJ �����
V EVWDQWLDO �����
����
V EVWLW WH �����
�����
V IILFLHQW ��������
����������
V IILFLHQWO �����
V SSOHPHQWDO ����
������������
6 SUHPH ����������
V UH ���������������
����

7
WDFNHG ����
WDNH ���������������
������
WDONLQJ ����
WHDP ������
7HFKQLFDO �����
WHUULEOH ������
WKDQ �����
7KDQN �����������
7KDQNVJLYLQJ �����
WKDW
WKDW V ���������
���������������������
����������������������
����������
WKHLU ��������������
WKHP ���������������
������������������
WKHQ ��������������
���������������������
WKHUH
WKHUH V ����������
�����������������������
����������������������
����������
WKHUHIRUH ����������
WKHVH ����������
������������������������
���������������������
WKH ���������������
��������������������
�����������
WKH UH ����������
WKH YH �����
WKLQJ ����
WKLQJV ������
WKLQN ��������������
������������������������
����������������������
������
WKLV
WKRVH ��������������
�����������������������
WKR JK ����������
WKUHH ���������
WKUR JKR W �����
WLPH ���������������
������������
WLPHO ����
WLPLQJ �����

WRGD �����������
WROG �����
WRRN �����
WR DUG ������
WUDIILF �����
75 1 ����
WUDQVFULEHG �����
������
7UDQVFULEHU ������
WUDQVFULSW ����������
WULDO ���������
WU H ������������
WU O ������
WU �����
WU LQJ ����������
�����������
W R ��������������
���������������������
������

8
OWLPDWHO �����
QDEOH �����
QDYDLODEOH �����
QGHU ����������
�����
QGHUVWDQG �����

8QLWHG �����
QWLO ����������
QWLPHO ����
S ������
SRQ �����������
������

9
YDOLG �����
9 6 ����
YHUV V ����
YHU ����������
YLGHR ������
9LWDOH ��������������
������

:
DQW �������������

�����������������������
������������������
�����������
DQWHG ����������
DQWV ����
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: 7. 16 ���������
������������������������
�����
D ������
H
H OO �����
H UH �����������

������
H YH �����������

�����������������������
HHN ����������
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HLJK �����
HOO �������������

��������������������
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�����������������������
�����������������������
KDW

:KDW V ������������
KHQ ����������
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�����������������
KHQHYHU ����
KHUH �����
KHWKHU �����
KLFK ����������
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KLOH �����������
LOO ��������������

����������������
:LOOLDPV ������
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�����������������������
�����������������������
LWKLQ �����
LWKR W ������
LWQHVV ������
RQGHULQJ �����
RUG ����
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ULWLQJ ������
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HDK ����������
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

9 * . 2 1 1 9 ' ' 0 0

7 ( 2857 3DJH LV WKH 6WDWH RI 1HYDGD

YHUV V -DFN DQND

05 :$7.,16 *RRG PRUQLQJ R U RQRU -RKQ :DWNLQV

DSSHDULQJ RI FR QVHO LWK 0U 3DULHQWH DQG 0U DQND

7 ( 2857 $OO ULJKW 7KLV LV RQ ILUVW IRU WKH

'HIHQGDQW V 0RWLRQ WR :LWKGUD LV 3UHYLR VO (QWHUHG 3OHD RI

* LOW , YH UHDG WKH SDSHUV

0 T HVWLRQ WR WKH 6WDWH LV WKDW FR QVHO KDV DGGHG LQ

WKH UHSO DGGLWLRQDO LWHPV LQ WKH UHSO WKDW HUHQ W UDLVHG LQ

WKH RULJLQDO PRWLRQ 'R R LVK WR KDYH DGGLWLRQDO WLPH WR

DGGUHVV WKDW RU GR R LVK WR DGGUHVV LW RUDOO "

05 *,/(6 , R OG OLNH WR DGGUHVV LW RUDOO R U

RQRU , UHYLH HG 0U :DWNLQV V UHSO WRGD DQG , GLVDJUHH

LWK D JUHDW ELW RI KDW KH DGGHG LQ , WKLQN WKH VLPSOH

VWDQGDUG UHPDLQV 0U DQND UHWDLQHG WKH FR QVHO RI KLV

FKRLFH 7KH OLWLJDWHG WKLV FDVH IRU W R DQG D KDOI HDUV H

DWWHPSWHG WR EULQJ 0U :DWNLQV RQWR WKH FDVH

7 ( 2857 :HOO DLW $UH R M VW UHSO LQJ QR "

HFD VH , OO KDYH LW V WKHLU PRWLRQ , OO KDYH WKHP VSHDN

ILUVW DQG WKHQ UHVSRQG

05 *,/(6 , G EH KDSS WR DLW R U RQRU

7 ( 2857 2ND , M VW DQWHG WR ILQG R W LI R

DQWHG DGGLWLRQDO WLPH WR UHVSRQG LQ ULWLQJ
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

05 *,/(6 , GR QRW

7 ( 2857 1R 2ND

6R JR DKHDG 0U :DWNLQV

05 :$7.,16 0D LW SOHDVH WKH R UW R U RQRU

RQ WKLV PRWLRQ WR LWKGUD WKH SOHD WKH R UW LV REYLR VO

D DUH WKDW LW LV QRW OLPLWHG WR KHWKHU RU QRW WKLV R UW ILQGV

WKH SOHD DV NQR LQJO LQWHOOLJHQWO DQG YRO QWDU

YRO QWDULO HQWHUHG $Q IDLU DQG M VW UHDVRQ LV V IILFLHQW

IRU WKLV R UW WR DOOR 0U DQND WR LWKGUD KLV SOHD 7KH

R UW LV DOVR , P V UH HOO D DUH WKDW WKH R UW LV WR LPSRVH

WKH UHG FHG VWDQGDUG EHFD VH WKLV LV EHIRUH WKHUH V DQ

VHQWHQFLQJ LQYROYHG LQ WKH FDVH

:LWK WKDW , P JRLQJ WR IRF V RQ WKH SOHD LWVHOI

ILUVW

7 ( 2857 2ND , G OLNH R WR IRF V RQ DQ WKLQJ

R KDYHQ W JRW LQ KHUH EHFD VH , YH UHDG R U SDSHUV , UHDG

KDW R YH FLWHG , VSHQW D ORW RI WLPH RQ LW ODVW QLJKW 6R

, GRQ W QHHG R WR M VW UHJ UJLWDWH KDW V DOUHDG LQ R U

SDSHUV

05 :$7.,16 2ND :HOO EDVHG SRQ WKDW R U

RQRU , EHOLHYH WKDW M VW WR V PPDUL]H P FOLHQW DV QRW

D DUH RI WKH FRQVHT HQFHV RI WKH SOHD H GLGQ W QGHUVWDQG

WKH HOHPHQWV RI WKH RIIHQVH 3ULRU FR QVHO VKR OG KDYH ILOHG D

Q PEHU RI PRWLRQV WKDW HUH QRW DQG LQHIIHFWLYH LV FOHDUO D

UHDVRQ WR LWKGUD D SOHD DQG WKHUH V D Q PEHU RI YDOLG
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

RIIHQVHV $QG DV R UH HOO D DUH , ILOHG D Q PEHU RI

PRWLRQV DQG IHORQ '8, FDVH LQ IURQW RI R DQG VRPH RI WKRVH

HUH IU LWI O VRPH RI WKRVH

6R EDVHG SRQ WKDW H UH DVNLQJ WKDW R DOOR R

NQR -DFN WR LWKGUD KLV SOHD DQG JR WR WULDO DQG KDYH V

R NQR GHIHQG KLP 6HQWHQFH KLP WR IR U HDUV LQ 1HYDGD

6WDWH SULVRQ , PHDQ WKDW V D SUHWW KDUVK SHQDOW DQG H

QGHUVWDQG WKDW 6R H UH DVNLQJ WKDW R JUDQW WKH PRWLRQ

DQG H YH ODLG R W KDW H IHHO LV DQ H[FHOOHQW EDVLV WR GR VR

7 ( 2857 6WDWH

05 *,/(6 R U RQRU WKH VWDQGDUG LV IDLU DQG

M VW E W LW V WR ERWK SDUWLHV QRW M VW WR WKH GHIHQGDQW ,Q

WKLV SDUWLF ODU FDVH 0U DQND KDG SOHQW RI RSSRUW QLW WR

UHYLH WKH ILOH H KLPVHOI KDV D -' 6R KH V D OLWWOH EHWWHU

GR Q WKH URDG WR QGHUVWDQGLQJ WKH SURFHVV WKDQ R U DYHUDJH

GHIHQGDQW VWDQGLQJ WKHUH

$QG WKH VLPSOH DQV HU R U RQRU LV WKDW

0U :DWNLQV ILOHG WKH PDMRULW RI WKH PRWLRQV KH EHOLHYHV SULRU

FR QVHO VKR OG KDYH ILOHG LQ WKH 9LWDOH FDVH DQG R U RQRU

GHQLHG WKHP H V HOO D DUH WKDW WKRVH PRWLRQV

05 :$7.,16 7KDW V QRW FRUUHFW R U RQRU

7 ( 2857 2ND , GRQ W DQW WR WDON DER W 9LWDOH

7KDW V D GLIIHUHQW FDVH 7KH PDLQ PRWLRQ R UH WDONLQJ DER W

DV JUDQWHG EHFD VH LW DV QRSSRVHG E WKH 6WDWH , GRQ W

, JUDQW QRSSRVHG PRWLRQV JHQHUDOO QOHVV WKHUH V SODLQ
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

HUURU LW R OG EH SODLQ HUURU IRU WKH R UW WR JUDQW WKHP

DQG VR WKDW V WKH RQO UHDVRQ

05 :$7.,16 7KHUH HUH RWKHU PRWLRQV DV HOO R U

RQRU

7 ( 2857 7KDW V WKH RQO UHDVRQ WKDW PRWLRQ WKDW

R DWWDFKHG DV JUDQWHG WKDW RUGHU WKDW R DWWDFKHG DV IRU

WKDW $QG VR , GRQ W DQW WR WDON DER W DQRWKHU FDVH WKDW KDV

QR EHDULQJ RQ WKLV FDVH

05 *,/(6 $QG R U RQRU , DSRORJL]H , EUR JKW

WKDW S WR VD H[DFWO WKDW WKLQJ KLFK LV WKH W R PRWLRQV

WKDW H DGGUHVVHG LQ R U RSSRVLWLRQ WKDW H R OG KDYH KDG QR

RSSRVLWLRQ WR H YH QHYHU KDG RSSRVLWLRQ WR LQ WKH SDVW DQG

WKDW LV WKH KR HYHU VOLJKW :H R OG YH WDNHQ WKDW R W LI LW

KDG EHHQ DVNHG RI V $QG LW V QHYHU EHHQ DQ LVV H LQ D WULDO

WKDW , P D DUH RI

7KH VLPSOH DQV HU R U RQRU LV 0U DQND HQWHUHG

LQWR KLV SOHD WR DYRLG WKH P FK PRUH VHULR V SHQDOWLHV WKDW KH

FR OG KDYH IDFHG LI KH G JRQH WR WULDO H LQM UHG W R

LQGLYLG DOV LQ WKLV FDVH H IOHG WKH VFHQH RI D '8, DFFLGHQW

7KHUH DV PRUH WKDQ V IILFLHQW SUREDEOH FD VH WR DUUHVW KLP DW

WKH WLPH DQG WR REWDLQ WKH WHVWV

7KH IDFW WKDW KH FR OG KDYH ILOHG PRWLRQV GRHV QRW

PHDQ KH KDG WR ILOH PRWLRQV 7KH 6WDWH EHOLHYHV WKDW LW R OG

EH QM VW WR WKH YLFWLPV LQ WKLV FDVH DQG WKH 6WDWH WR DOOR

0U DQND WR LWKGUD KLV SOHD DW WKLV WLPH DQG H R OG DVN
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

WKDW WKH R UW JR IRU DUG RQ VHQWHQFLQJ

05 :$7.,16 0D LW SOHDVH WKH R UW LI , FR OG

UHVSRQG"

7 ( 2857 HV

05 :$7.,16 7KH 6WDWH LV DUJ LQJ WKDW DQG VLQFH

0U DQND JUDG DWHG IURP RROH /D 6FKRRO WKDW VRPHKR KH V LQ

D SRVLWLRQ WR R NQR WKDW WKLV PRWLRQ GRHVQ W KDYH DQ

PHULW 2QH RI WKH WKLQJV WKDW H SRLQWHG R W LV WKDW DQG WKH

6WDWH FRQFHGHG WKDW WKH LPSURSHUO FKDUJHG 0U DQND LWK

HOHPHQWV WKDW HUHQ W SDUW RI WKH FKDUJH 7KH M VWLFH FR UW

W R SURVHF WRUV SULRU GHIHQVH FR QVHO DQG WKLV R UW REYLR VO

GLGQ W NQR WKH HOHPHQWV RI WKH RIIHQVH

7 ( 2857 2ND 6R WKDW LI R DQW WR DUJ H

WKDW WKDW V ILQH E W WR VD WKDW WKLV R UW GLGQ W QGHUVWDQG

WKH HOHPHQWV KHQ , YH DOUHDG GHQLHG R U PRWLRQ RQ WKDW LV

GLVUHVSHFWI O 6R , PHDQ R S W LW LQ DOO FDSV LQ R U

SDSHUV WKDW WKH R UW GRHVQ W QGHUVWDQG WKH OD R FDQ VD

WKDW R GLVDJUHH LWK WKH R UW V U OLQJ , UHVSHFW WKDW DQG

, UHVSHFW R E W , GRQ W WKLQN WKDW LW V UHVSHFWI O RI WKH

R UW

05 :$7.,16 - GJH

7 ( 2857 WR VD WKDW , GLGQ W QGHUVWDQG KDW

WKH HOHPHQWV

05 :$7.,16 - GJH

7 ( 2857 , FOHDUO GR
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

05 :$7.,16 )LUVW RII , DQW R WR NQR WKHUH V

DEVRO WHO QR GLVUHVSHFW WR R :H JR EDFN D ORQJ D V DQG

, OO OHDYH LW DW WKDW RND

:KDW , P WU LQJ WR SRLQW R W LV WKH 6WDWH LV VD LQJ

EHFD VH KH V D OD VFKRRO JUDG DWH KR KDV QHYHU SUDFWLFHG OD

QHYHU EHHQ D OLFHQVHG DWWRUQH WKDW VRPHKR KH V V SSRVHG WR

NQR WKH HOHPHQWV RI WKH RIIHQVH :KHQ LW DSSHDUV WR PH WKDW

RWKHU IRONV R UWV SURVHF WRUV SULRU GHIHQVH GLGQ W NQR

1H[W RII EHFD VH KH DV D OD VW GHQW KR R OG KH

NQR WKDW WKH ILQH WKHUH DV D PLQLP P PDQGDWRU ILQH"

8QIRUW QDWHO , WKLQN WKLV R UW WKLV R UW QRW

LQWHQWLRQDOO E W KH DVQ W DGYLVHG RQ WKH FRQVHT HQFHV RI

WKH SOHD DQG WKRVH HUH IDFWRUV WKDW KH UHOLHG SRQ

7 ( 2857 2ND

05 :$7.,16 $QG , G M VW OLNH WR VD RQH WKLQJ DQG

WKHQ , P JRLQJ WR VK W S LWK R U SHUPLVVLRQ

7 ( 2857 2ND

05 :$7.,16 $QG , DQW R WR NQR DJDLQ WKHUH V QR

GLVUHVSHFW KHUH R NQR WKDW - GJH :H JR EDFN D ORQJ

D V DQG , NQR R UHVSHFW PH DV D OD HU DQG SUREDEO DV D

SHUVRQ DQG OLNH LVH

7 ( 2857 7KDW V WU H

05 :$7.,16 6R LWK WKDW , M VW DQW WR SRLQW R W

WKDW WKH R UW LQ )UHHVH VWDWHG DQG WKH R UW NQR V WKLV :H

DJUHH LWK WKH GLVVHQW WKDW WKH DFFHSWDQFH RI D SOHD RI J LOW
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LV D VROHPQ G W DQG WKDW D FROLORT VLF EHW HHQ D - GJH DQG

GHIHQGDQW LV QHFHVVDU EHIRUH D - GJH FDQ DFFHSW D SOHD RI

J LOW $ FROLORT LV D FRQVWLW WLRQDO PDQGDWH WR LQV UH WKDW

D R UW KDV V IILFLHQW LQIRUPDWLRQ WR FRQFO GH WKDW D GHIHQGDQW

QGHUVWDQGV WKH FRQVHT HQFHV RI WKH SOHD DV HOO DV WKH QDW UH

RI WKH RIIHQVHV

$QG WKDW DVQ W WKDW GLGQ W KDSSHQ LQ WKLV FDVH

- GJH $QG WKH SURVHF WLRQ KHQ R HUH JRLQJ WKUR JK WKH

ILQH WU LQJ WR FOHDQ S WKH *3$ VD LQJ /RRN R NQR WKDW

VDLG LW DV R NQR R RQO KDYH WR ILQH KLP 7KHQ R

VDLG :HOO , WKLQN WKHUH V PDQGDWRU 7KH SURVHF WLRQ QHYHU

FDPH WR R U DLG WR VD RK E WKH D R EHWWHU WHOO KLP

WKDW R NQR KH V JRLQJ WR EH DW OHDVW ILQHG WKH DPR QW RI

R HUH OHIW RQ R U R Q

6R E W WKH ERWWRP OLQH LV - GJH KH GLGQ W NQR

HLWKHU WKH R NQR WKH HOHPHQWV RI WKH IHORQ '8, HOHPHQWV

DQG DOVR WKH ILQH DV HOO DV WKRVH RWKHU LVV HV WKH

LQHIIHFWLYH DQG YDOLG GHIHQVH 7KH OD WR LWKGUD D SOHD LV

QRW GHVLJQHG WR SUHYHQW KLP IURP KDYLQJ KLV GD LQ FR UW ,

WKLQN H YH UDLVHG D Q PEHU RI YDOLG IDLU DQG M VW LVV HV K

WKLV R UW VKR OG JLYH KLP DQ RSSRUW QLW

7KHUH LV QR SUHM GLFH WR WKH 6WDWH WR DOOR KLP WR JR

WR WULDO :H FDQ R NQR KDYH WKLV FDVH SUHSDUHG LQ D

UHDVRQDEOH DPR QW RI WLPH DQG WU LW LI KH V LI KH V

QV FFHVVI O DQG E WKH D H R OG ILOH D Q PEHU RI
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PRWLRQV WR WKLV RQRUDEOH R UW RND DQG , WKLQN H KDYH VRPH

OHJLWLPDWH PRWLRQV WKDW WKLV R UW R OG FRQVLGHU

W DQ D V , P DVNLQJ WKDW R DOOR 0U DQND WR

LWKGUD KLV SOHD DQG OHW WKH 3DULHQWH /D )LUP LWK -RKQ

:DWNLQV RI FR QVHO WR GHIHQG KLP

7 ( 2857 $OO ULJKW 6R DV IDU DV WKH LVV H LWK

WKH ILQH R NQR OHW V UHPHPEHU WKDW WKH VWLS ODWHG

UHFRPPHQGDWLRQ WR WKH R UW KLFK WKH R UW GLGQ W KDYH WR

IROOR R NQR , KDYH WR VHQWHQFH KLP LWKLQ WKH UDQJH RI

S QLVKPHQW WKDW WKH VWDW WH VHW R W E W KH DV UHFRPPHQGLQJ

WR WKH R UW DORQJ LWK WKH 6WDWH D PLQLP P VHQWHQFH RI IR U

HDUV

05 *,/(6 )R U HDUV

7 ( 2857 $QG , WROG KLP WKDW KH FR OG EH ILQHG

WKDW KH KDG WR EH ILQHG ,W DV D PDQGDWRU ILQH DQG LW FR OG

EH DV P FK DV DQG R UH WHOOLQJ PH QR WKDW KH

R OGQ W , PHDQ KH VDLG WKDW LQ KLV GHFODUDWLRQ WKDW V

DWWDFKHG WR R U UHSO WKDW KH R OGQ W KDYH SOHG J LOW E W

IRU WKDW :HOO WKDW V

05 :$7.,16 - GJH

7 ( 2857 ILUVW RI DOO , GRQ W HYHQ EHOLHYH

WKDW E W OHW V

05 :$7.,16 :H GLGQ W VD WKDW - GJH

7 ( 2857 7KDW V KDW KH VDLG

05 :$7.,16 :H VDLG LQ WKH GHFODUDWLRQ WKDW EDVHG
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SRQ WKH PLVOHDGLQJ LQIRUPDWLRQ RQ WKH ILQH WKH IDFW WKDW KH

EHOLHYHG WKDW WKH KR HYHU VOLJKW ODQJ DJH VDLG WKDW LI KH DV

QGHU WKH LQIO HQFH WR DQ GHJUHH DQG LI KH NQH WKH HOHPHQWV

RI WKH RIIHQVH KH R OG QRW KDYH SOHDG J LOW 6R OHW V M VW

SOHDVH PDNH WKH UHFRUG VWUDLJKW DQG DJDLQ R VDLG WKDW R

NQR EHFD VH RI WKH ILQH :H S W WKH WKUHH LVV HV GR Q WKHUH

$QG WKH R UW DOVR KDVQ W VDLG DQ WKLQJ DER W WKH

DGPRQLVKPHQW RI ULJKWV WKDW KH DV UHT LUHG WR VLJQ EHIRUH WKLV

R UW WKDW FKDUJHG KLP LWK D PLVGHPHDQRU

7 ( 2857 2ND 6R VWRS HOOLQJ DW PH

0U :DWNLQV

05 :$7.,16 , P QRW HOOLQJ

7 ( 2857 HDK R UH UDLVLQJ R U YRLFH

05 :$7.,16 :HOO , P UDLVLQJ P YRLFH E W , P QRW

HOOLQJ

7 ( 2857 W R UH LQWHUU SWLQJ DQG VR KHQ ,

, KDYH WR WDNH RQH WKLQJ DW D WLPH

05 :$7.,16 $OO ULJKW

7 ( 2857 R LQWHUU SWHG PH KLOH , P VWLOO RQ

05 :$7.,16 :HOO , QHHGHG WR FRUUHFW R EHFD VH

R HUH LQFRUUHFW :H GLGQ W VD KDW R VDLG

7 ( 2857 0U :DWNLQV

05 :$7.,16 7KDQN R

7 ( 2857 SOHDVH GRQ W LQWHUU SW PH

$OO ULJKW 6R , P ORRNLQJ DW WKH GHFODUDWLRQ $OO
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ULJKW /HW V VHH 6R KH VD V WKDW

3ULRU WR HQWHULQJ KLV SOHD , EHOLHYH

WKDW WKH R UW PD E W DV QRW UHT LUHG WR

LPSRVH D ILQH EDVHG RQ WKH ODQJ DJH VHW IRUWK

LQ WKH *3$ KR HYHU DW SOHD WKH - GJH VDLG

D ILQH DV PDQGDWRU , DV OHG WR EHOLHYH

WKH ILQH FR OG EH D PLQLPDO DPR QW S WR

, DV QHYHU WROG WKDW WKH ILQH KDG

WR EH DW OHDVW 7KH IDFW WKDW , DV

OHG WR EHOLHYH WKDW WKH ILQH FR OG EH PLQLPDO

LV D IDFWRU LQ HQWHULQJ P SOHD

6R

05 :$7.,16 , WKLQN LI R WDNH D ORRN DW I UWKHU

RQ

7 ( 2857 2ND 7KDW V H[DFWO KDW LW VD V

ULJKW" 7KDW V KDW LW VD V ,W V D IDFWRU

05 :$7.,16 HDK

7 ( 2857 6R , M VW LVK WR SRLQW R W LWKR W

EHLQJ LQWHUU SWHG DJDLQ WKDW 156 DOOR V WKH R UW WR

UHG FH D ILQH LI LW V H[FHVVLYH LQ UHODWLRQ WR WKH ILQDQFLDO

UHVR UFHV RI D GHIHQGDQW DQG WKDW WKDW FDQ EH GRQH E PH RU P

V FFHVVRU DQG VR LI LQ IDFW WKDW IHH WKDW ILQH LV H[FHVVLYH

LQ UHODWLRQ WR KLV ILQDQFLDO PHDQV WKHQ KH R OG EH SHUPLWWHG

DQG KH NQH WKDW WKH ILQH FR OG EH 6R

05 :$7.,16 W R
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7 ( 2857 , GRQ W ILQG WKDW WKDW LV R NQR D

ODUJH IDFWRU KHUH

05 :$7.,16 - GJH FR OG

7 ( 2857 :KDW , GR KDYH WR GR LV , KDYH WR

FRQVLGHU WKH WRWDOLW RI WKH FLUF PVWDQFHV DQG WKHQ LQ

FRQVLGHULQJ WKH WRWDOLW RI WKH FLUF PVWDQFHV , KDYH WR GHFLGH

KHWKHU SHUPLWWLQJ D LWKGUD DO EHIRUH VHQWHQFLQJ R OG EH IDLU

DQG M VW DQG WKH R UW KDV LQGLFDWHG LQ WKH 6WHYHQVRQ

SKRQHWLF FDVH WKDW M VW EHFD VH D GHIHQGDQW DQWV WR LWKGUD

D SOHD GRHVQ W PHDQ WKDW LW V IDLU DQG M VW WR GR VR

$QG LQ IDFW WKDW H WKH R UW KDV UHFRJQL]HG WKDW

J LOW SOHDV DUH LPSRUWDQW LQ R U V VWHP WKDW WKH PRYH

FDVHV DORQJ WKDW QOHVV WKHUH V VRPH WU H UHDVRQ KHQ R UH

FRQVLGHULQJ DOO RI WKH FLUF PVWDQFHV KLFK RI FR UVH LQFO GHV

WKH YRO QWDULQHVV DQG QGHUVWDQGLQJ WKH SOHD E W JRHV EH RQG

WKDW WKDW WKDW LV WKDW V WKH FRQVLGHUDWLRQ RI WKH R UW

6R WKDW V DOVR KDW , P GRLQJ KHUH DQG VR , ORRN DW WKH WKLQJV

WKDW R DUH LQGLFDWLQJ KHUH

$QG WKHUH DV VRPHWKLQJ , DQWHG WR SRLQW R W LQ WKH

SDSHUV /HW PH ILQG LW DJDLQ EHFD VH , PDGH D QRWH , FDQ W

UHPHPEHU LI LW V LQ R U DFW DO DPHQGHG PRWLRQ RU KHWKHU LW

DV LQ WKH UHSO

05 :$7.,16 ,I R OHW PH NQR KDW R UH ORRNLQJ

IRU PD EH , FDQ KHOS R

7 ( 2857 6 UH /HW PH ILQG LW
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05 :$7.,16 , GR UHPHPEHU WKLV VW II

7 ( 2857 HUH LW LV HUH LW LV ,W V SDJH RI

R U UHSO R VDLG * LOW RU LQQRFHQFH SOD V QR UROH LQ

GHWHUPLQLQJ KHWKHU WR DOOR WKH LWKGUD DO RI WKH SOHD 6R

DFW DOO WKDW LV QRW WU H

,I LQ IDFW DFW DO LQQRFHQFH DV LQ SOD LW R OG

EH D IDFWRU LQ WKH WRWDOLW RI WKH FLUF PVWDQFHV LQ GHWHUPLQLQJ

KHWKHU LWKGUD DO RI D SOHD R OG EH IDLU DQG M VW 6R IRU

H[DPSOH LI HYLGHQFH KDG FRPH WR OLJKW WKDW H[RQHUDWHG D

GHIHQGDQW KR SOHG J LOW WKDW R OGQ W EH IDLU DQG M VW

W H LQ WKLV FDVH H GRQ W KDYH WKDW :KDW H

KDYH LV D VLW DWLRQ KHUH WKH GHIHQGDQW HQWHUHG DQ $OIRUG SOHD

, UHI VHG WR WDNH KLV SOHD LQLWLDOO EHFD VH KHQ KH DV JRLQJ

WR M VW SOHDG J LOW KH DV QRW DGPLWWLQJ J LOW DQG , VDLG

:HOO WKDW V ILQH E W , P QRW , FDQ W DFFHSW R U SOHD DQG

, KDYH D M U DLWLQJ :H UH UHDG WR JR WR WULDO KHUH 6R

R NQR R GRQ W QHHG WR SOHDG J LOW LI R GRQ W DQW WR

, R OG QRW IRUFH R $QG KH DV DGDPDQW RQFH WKH 6WDWH

LQGLFDWHG WKH HUH LOOLQJ WR DOOR KLP WR SOHDG J LOW

S UV DQW WR WKH $OIRUG�YHUVXV�1RUWK�&DUROLQD GHFLVLRQ DQG KH

DV DGDPDQW WKDW KH DQWHG WR SOHDG

$QG H KDG D FROORT DER W WKDW :H WDONHG DER W

KDW DV KLV QGHUVWDQGLQJ RI WKH $OIRUG GHFLVLRQ HFD VH ,

DJUHH LWK R M VW EHFD VH VRPHERG HQW WR OD VFKRRO

GRHVQ W QHFHVVDULO PHDQ WKH UH D OD HU RU D JRRG OD HU
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7KHUH DUH SHRSOH WKDW SUDFWLFH OD WKDW GRQ W QGHUVWDQG

FHUWDLQ U OHV 6R , GRQ W R NQR KH V DQ DFFR QWDQW LV

P QGHUVWDQGLQJ RI KDW KLV WUDGH LV 6R , P QRW KROGLQJ KLP

WR VRPH NLQG RI KLJKHU VWDQGDUG

W H KDG D GLVF VVLRQ DQG KH DFNQR OHGJHG WKDW KH

QGHUVWDQG QGHUVWRRG H[F VH PH KDW WKH $OIRUG GHFLVLRQ

DV DQG WKDW WKDW DV WKDW LQ IDFW KH DV JRLQJ WR QRW DGPLW

KLV J LOW E W KH VWLOO DQWHG PH WR DFFHSW KLV SOHD RI J LOW

EHFD VH KH GLGQ W DQW WR U Q WKH ULVN RI EHLQJ FRQYLFWHG RI

WKH RULJLQDO DQG PRUH VHULR V FKDUJHV KLFK RI FR UVH

LQFO GHG W R FR QWV RI GULYLQJ QGHU WKH LQIO HQFH LWK

V EVWDQWLDO ERGLO KDUP DV HOO DV D IHORQ R NQR IOHHLQJ

WKH VFHQH IDLO UH WR VWRS KLFK R NQR WKHUH DV D ORW RI

HYLGHQFH DER W WKDW

R NQR D LWQHVV KR LWQHVVHG WKH DFFLGHQW

LWQHVVHG KLP IOHH WKH VFHQH IROOR HG KLP WR D VHFRQG SODFH

KHUH KH VWRSSHG WKH FDU $QG KHQ WKH LWQHVV WULHG WR WDON

WR KLP KH DJDLQ WULHG WR GULYH D D DQG IOHH WKH VFHQH

KR HYHU WKH FDU R OGQ W RUN 6R WKHQ KH EDLOHG R W RI WKH

FDU DQG IOHG RQ IRRW 6R , PHDQ WKHUH DV WKHUH DV

VLJQLILFDQW HYLGHQFH RI WKLV

$QG VR WKH IDFW WKDW KH GRHVQ W LVK WR DFNQR OHGJH

KLV J LOW RQ WKH UHFRUG DQG DV SHUPLWWHG WR SOHDG E D RI

WKH $OIRUG GHFLVLRQ DV GLVF VVHG LWK KLP DQG KH DFNQR OHGJHG

WKDW WKDW V KDW KH DQWHG WR GR
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, DOVR DV YHU FDUHI O , VDLG , GRQ W DQW R WR

FRPH EDFN ODWHU DQG WHOO PH WKDW R GLGQ W QGHUVWDQG KDW DV

JRLQJ RQ WKDW R HUH FRHUFHG LQ WR HQWHULQJ WKLV SOHD

HVSHFLDOO LQ OLJKW RI KDW KDV RFF UUHG EHIRUH WKLV WLPH 6R

, DQW WR PDNH V UH EHFD VH DJDLQ H KDYH D M U :H UH UHDG

WR JR WR WULDO WKLV DIWHUQRRQ DQG LI R DQW WR JR WR WULDO

H UH KDSS WR JR WR WULDO 1R H DEVRO WHO GLGQ W DQW WR

GR WKDW H DQWHG PH WR DFFHSW KLV SOHD

$QG QR R NQR R UH PDNLQJ VRPH RI WKH VDPH

DUJ PHQWV VRPH RI WKH VDPH DUJ PHQWV WKDW R PDGH LQ WKH

RWKHU PRWLRQ WKDW WKH SOHDGLQJ DV LQDGHT DWH , YH DOUHDG

U OHG RQ WKDW DQG LQGLFDWHG WKDW WKDW LV QRW D EDVLV 6R ,

GRQ W WKLQN WKDW V D EDVLV IRU R U PRWLRQ WR LWKGUD WKH

SOHD

, GRQ W ILQG WKDW KLV R NQR WKDW KH GLGQ W

QGHUVWDQG KDW KH DV GRLQJ 6R , GRQ W WKDW DUJ PHQW ,

GRQ W KROG GRQ W ILQG KROGV DQ HLJKW

$QG WKH IDFW WKDW R R OG OLNH WR ILOH PRWLRQV RU

WKDW WKH FR OG KDYH EHHQ ILOHG E W HUHQ W ILOHG HOO ,

PHDQ WKH 6WDWH DGGUHVVHG WKRVH LQ VRPH GHWDLO LQ WKHLU

UHVSRQVH DQG , DJUHH LWK WKDW SRVLWLRQ , M VW GRQ W WKLQN

WKDW WKHUH V DQ UHDVRQ KHQ , ORRN DW WKH WRWDOLW RI WKH

FLUF PVWDQFHV WKDW R OG EH IDLU DQG M VW WR DOOR KLP WR

LWKGUD KLV SOHD DW WKLV WLPH

05 :$7.,16 R OG , UHVSRQG SOHDVH"
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7 ( 2857 HV

05 :$7.,16 )LUVW RII , WKLQN WKH R UW LV

IRF VLQJ YHU QDUUR O KHUH EHFD VH , WKLQN H R JKW WR KDYH

WKH UHFRUG UHIOHFW WKDW 0U 3DULHQWH DQG P VHOI DWWHPSWHG WR

V EVWLW WH LQ DV -DFN V FR QVHO 0U DQND DQWHG WR KDYH QH

FR QVHO EHFD VH KH DV RI WKH EHOLHI WKDW WKLQJV HUHQ W JRLQJ

WKH D KH WKR JKW WKH VKR OG JR DV IDU DV KLV UHSUHVHQWDWLRQ

DQG WKH R UW GLG QRW DOOR V WR FRPH LQ R JDYH V WKH

RSSRUW QLW E W R VDLG H KDG WR EH UHDG IRU WULDO WKDW

0RQGD KLFK R OG KDYH JLYHQ V R NQR QRW V IILFLHQW

WLPH 6R H HUH QRW DEOH WR V EVWLW WH LQ DV -DFN V FR QVHO

6R WKHQ -DFN HQWHUHG KLV SOHD EHFD VH QR KH V VFDUHG

WR GHDWK H V JRW VRPHRQH WKDW KH EHOLHYHV LV QRW KDV QRW

UHSUHVHQWHG KLP WKH D KH R OG KDYH OLNHG OHJDOO WR WKH EHVW

RI KLV DELOLW DQG QR KH LV UHDOO IRUFHG WR HQWHU D SOHD

6R , WKLQN H KDYH WR WDNH LQWR FRQVLGHUDWLRQ RND R UH

PDNLQJ LW VR QG DV WKR JK -DFN DQWHG WR GR WKLV H DQWHG WR

SOHDG J LOW KH DGPLWWHG KH DV J LOW H WROG R WKDW KH

GLGQ W FD VH WKLV DFFLGHQW RQWUDU KDW D LWQHVV PD KDYH

VDLG KH VDLG WKDW KH GLGQ W FD VH WKLV DFFLGHQW

7 ( 2857 :KLFK LV LUUHOHYDQW EHFD VH KH SOHG E

D RI $OIRUG KLFK LV KDW H GLVF VVHG RQ WKH UHFRUG DQG KH

DFNQR OHGJHG WKDW WKDW PHDQV KH V QRW DGPLWWLQJ KLV J LOW E W

WKDW KH V PDNLQJ WKLV GHFLVLRQ IRU RWKHU UHDVRQV WKDW KH

GRHVQ W DQW WR ULVN 6R
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05 :$7.,16 $QG WKDW JRHV WKDW JRHV WR WKH SOHD

:H UH WDONLQJ DER W QR WR LWKGUD DQG I UWKHUPRUH ,

GLVDJUHH LWK WKH R UW VD LQJ WKDW LQQRFHQFH RU J LOW LV D

IDFWRU WKDW R UH WR WDNH LQWR FRQVLGHUDWLRQ :H FLWHG 1HYDGD

FDVH OD WKDW VD V LW V QRW WR EH WDNHQ LQWR FRQVLGHUDWLRQ DQG

WKH FLWHG D IHGHUDO VWDW WH WKDW WKH UHOLHG SRQ

6R E W ERWWRP OLQH LV DVV PLQJ DVV PLQJ R WKLQN

WKDW WKH SOHD DV NQR LQJO LQWHOOLJHQWO DQG YRO QWDULO

HQWHUHG LV QRW WKH HQG RI WKH VWRU 7KHUH V DOO WKHVH RWKHU

LVV HV DQG WKH R UW KR FDQ R ILQG WKDW KH QGHUVWRRG WKH

HOHPHQWV RI WKH RIIHQVH KHQ QRERG HOVH NQH " R LV KH

V SSRVHG WR NQR " R

7KH R UW KDVQ W DGGUHVVHG WKH DGPRQLVKPHQW WKDW WROG

KLP KH DV FKDUJHG LWK D PLVGHPHDQRU 7KDW V D FRQIOLFW

7KLV R UW QHYHU HQW WKUR JK DQG H[SODLQHG WKH HOHPHQWV WR

KLP DQG E WKH D DJDLQ , P QRW EHUDWLQJ WKH R UW RND

W QR RQH H[SODLQHG WKH HOHPHQWV WR KLP DQG WKH HUH URQJ

7KH 6WDWH DGPLWWHG WKDW WKH HUH LQ IDFW URQJ

$QG DOVR WKLV R UW OHG -DFN WR EHOLHYH WKDW KH

FR OG JHW VRPHWKLQJ D OHVV WKDQ D ILQH $QG DOVR , G

OLNH WR SRLQW R W IRU WKH UHFRUG KHUH LQ 1 PEHU KLFK ,

VDLG -DFN LV VD LQJ LI , KDG NQR Q WKDW , KDG WR EH ILQHG DW

OHDVW WKDW WKH KR HYHU VOLJKW DV QRW WKH OD DQG WKDW

WKH $PHQGHG ,QIRUPDWLRQ GLG QRW VHW IRUWK WKH FRUUHFW HOHPHQW

, R OG QRW KDYH SOHG J LOW QRW EHFD VH RI WKH ILQH EHFD VH
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RI WKH WRWDOLW RI WKH FLUF PVWDQFHV LQ WKLV FDVH 7KHUH V QR

UHDVRQ QRW WR DOOR -DFN WR LWKGUD KLV SOHD LQ WKLV FDVH

EDVHG SRQ WKH WRWDOLW RI WKH FLUF PVWDQFHV DQG , WKDW V

M VW WKH ERWWRP OLQH

7 ( 2857 2ND 6R WKH ERWWRP OLQH LV WKDW ,

GLVDJUHH WKDW , KDYH FRQVLGHUHG WKH WRWDOLW RI WKH

FLUF PVWDQFHV DQG , GRQ W EHOLHYH WKDW FRQVLGHULQJ WKH

WRWDOLW RI WKH FLUF PVWDQFHV LW R OG EH IDLU DQG M VW WR

DOOR KLP WR LWKGUD KLV SOHD

05 :$7.,16 2ND R U RQRU LWK WKDW VDLG

R OG WKH RQRUDEOH R UW DOOR V DQ RSSRUW QLW EHIRUH R

LPSRVH D VHQWHQFH H , DFW DOO KDYH D EDLO PRWLRQ SHQGLQJ

DQ DSSHDO , DFW DOO KDYH SUHSDUHG DQ DSSHDO DOUHDG DQG

, YH DOVR KDYH D PRWLRQ IRU EDLO SHQGLQJ DSSHDO DQG , WKLQN

-DFN T DOLILHV IRU WKDW 6R , P JRLQJ WR DVN UHVSHFWI OO WKDW

R QRW VHQWHQFH KLP QWLO H KDYH DQ RSSRUW QLW RU LI R GR

VHQWHQFH VWD DQG QRW S W KLP LQ F VWRG QWLO R KDYH DQ

RSSRUW QLW WR VHH R U EDLO PRWLRQ $QG , EHOLHYH WKDW R

NQR H KDYH D ORW RI PHULW LQ WKDW DV HOO

, NQR WKH R UW GRQ W VHHP WR WKLQN WKDW , KDYH DQ

PHULW LQ DQ WKLQJ DSSDUHQWO DQG DJDLQ QRW EHLQJ GLVUHVSHFWI O

KHUH E W ERWWRP OLQH LV

7 ( 2857 0U :DWNLQV K , ILQG WKDW R VD

WKRVH WKLQJV , PHDQ

05 :$7.,16 HFD VH , WKLQN , VKR OG YH RQ WKLV
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PRWLRQ

7 ( 2857 2ND 6R OD HUV WKLQN WKH VKR OG LQ

PRWLRQV DOO WKH WLPH VLQFH VRPHWLPHV R LQ DQG VRPHWLPHV R

GRQ W E W WR PDNH LW VR QG

05 :$7.,16 :HOO , DQW WR LQ WKLV RQH EHFD VH ,

WKLQN , P ULJKW

7 ( 2857 2ND :HOO R WKLQN WKDW R UH ULJKW

DQG ILQH

05 :$7.,16 6R JLYH PH WKH

7 ( 2857 6R , R OG DVV PH WKDW R R OG QRW KDYH

ILOHG LW LI R GLGQ W WKLQN VR EHFD VH WKDW R OG EH D

YLRODWLRQ RI R U HWKLFDO U OHV 6R , QGHUVWDQG WKDW R

WKLQN R UH ULJKW , P M VW GLVDJUHHLQJ LWK R

05 :$7.,16 , QGHUVWDQG WKDW DQG ,

7 ( 2857 W , GRQ W DO D V GLVDJUHH LWK R

05 :$7.,16 1R R GRQ W 1R R GRQ W

7 ( 2857 6R GRQ W PDNH LW VR QG OLNH , GR

05 :$7.,16 1R

7 ( 2857 2ND

05 :$7.,16 W R OG R EH NLQG HQR JK R

NQR -DFN KDV PDGH DOO KLV FR UW DSSHDUDQFHV H V D

FHUWLILHG S EOLF DFFR QWDQW H V JRW KLV R Q E VLQHVV *LYH

PH WKH FR UWHV -DFN WKH FR UWHV RI KHDULQJ R U EDLO PRWLRQ

EHFD VH R PD DQW WR JUDQW EDLO SHQGLQJ DSSHDO H V

LOOLQJ WR FHUWDLQO SRVW EDLO SHQGLQJ WKH DSSHDO EHFD VH R
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

NQR H UH JRLQJ WR DSSHDO WKH W R PRWLRQV WKDW WKH R UW KDV

GHQLHG DQG R NQR WKHUH V VSHFLILF OD $QG R OLNH WR

IROOR WKH OD R VD DQG , NQR WKDW 6R SOHDVH JLYH PH WKH

RSSRUW QLW DQG QRW S W KLP LQ KLV F VWRG QWLO R YH KHDUG

R U EDLO PRWLRQ

05 *,/(6 7KH 6WDWH LV RSSRVHG WR WKDW R U RQRU

0U DQND KDV GU J WKLV FDVH R W QR IRU JRLQJ RQ WKUHH HDUV

H SURPLVHG WKH R UW KH R OGQ W WU WR LWKGUD KLV SOHD

0U :DWNLQV DQG 0U 3DULHQWH SURPLVHG WKH R UW WKHUH R OG EH

QR GHOD LQ VHQWHQFLQJ :H DUH QR ILYH PRQWKV EH RQG WKDW

WLPH , P JRLQJ WR DVN WKDW KH EH VHQWHQFHG WRGD ,I WKH

DQW WR DSSHDO WKDW V DO D V WKHLU ULJKW W WKH YLFWLPV LQ

WKLV FDVH DUH HOGHUO 7KH UH LQ WKHLU PLG WR ODWH V

7KH GHVHUYH M VWLFH R U RQRU

7 ( 2857 $OO ULJKW 6R WKHUH FDQ W EH REYLR VO

DQ DSSHDO QWLO WKHUH V D M GJPHQW RI FRQYLFWLRQ EHFD VH WKDW V

KDW WULJJHUV WKH DSSHOODWH SHULRG DQG VR , KDYH WR JR IRU DUG

LWK VHQWHQFLQJ 6R WKDW V KDW H UH JRLQJ WR GR $QG WKHQ

R FDQ ILOH D PRWLRQ KLFK , OO FRQVLGHU LQ G H WLPH W ,

KDYHQ W VHHQ LW , GRQ W NQR KHWKHU LW KDV DQ PHULW DQG

6R DUH R UHDG WR SURFHHG WR VHQWHQFLQJ"

1R D GLEOH UHVSRQVH

7 ( 2857 $OO ULJKW 2ND

05 :$7.,16 $QG E WKH D WKDW R OG EH D HV ,

M VW QRGGHG WR WKH R UW
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

7 ( 2857 7KDQN R )RU WKH UHFRUG

$OO ULJKW 6R WKH QHJRWLDWLRQV HUH WKDW ERWK

SDUWLHV KDG VWLS ODWHG WR UHFRPPHQG WR WKH R UW D VHQWHQFH RI

WR HDUV LQ WKH 1HYDGD 'HSDUWPHQW RI RUUHFWLRQV DQG

WKHUH LV WKHUH DV QR UHFRPPHQGDWLRQ UHJDUGLQJ WKH ILQH

KDWVRHYHU ,W DV M VW WKH UHFRPPHQGDWLRQ RI SULVRQ 6R

WKDW V VWLOO LQ SOD ULJKW" 1R RQH LV WKHUH V QR UHDVRQ WR

FKDQJH WKDW UHFRPPHQGDWLRQ RU WKH QHJRWLDWLRQV LQ WKDW UHJDUG

FRUUHFW"

05 *,/(6 7KDW V FRUUHFW R U RQRU

7 ( 2857 $OO ULJKW $QG H GRQ W KDYH DQ J HVW

VSHDNHUV"

05 *,/(6 :H GR QRW R U RQRU

7 ( 2857 2U H[F VH PH WKH YLFWLP VSHDNHUV

05 *,/(6 9LFWLP VSHDNHUV

7 ( 2857 2ND $OO ULJKW 6R 0U DQND E

YLUW H RI R U SOHD RI J LOW E D RI WKH $OIRUG GHFLVLRQ WR

WKH FKDUJH RI GULYLQJ QGHU DQG RU EHLQJ LQ DFW DO SK VLFDO

FRQWURO RI D PRWRU YHKLFOH KLOH QGHU WKH LQIO HQFH RI DQ

LQWR[LFDWLQJ OLT RU RU DOFRKRO UHV OWLQJ LQ V EVWDQWLDO ERGLO

KDUP D IHORQ , KHUHE DGM GJH R J LOW RI WKDW RIIHQVH

$OO ULJKW $QG VR WKH , QRWH WKDW WKH 'LYLVLRQ RI

3DUROH DQG 3UREDWLRQ KDV UHFRPPHQGHG D VHQWHQFH RI WR

PRQWKV LQ WKH 1HYDGD 'HSDUWPHQW RI RUUHFWLRQV DQG WKH

KDYH DOVR UHFRPPHQGHG D ILQH
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

,V WKHUH DQ WKLQJ R DQW WR WHOO PH IDFW DOO "

7 ( '()(1'$17 1R

7 ( 2857 , NQR R FDQ W DUJ H IRU D SDUWLF ODU

VHQWHQFH

2ND

05 *,/(6 R U RQRU DV IDU DV WKH 3 DQG 3

UHFRPPHQGDWLRQ WKDW V VLPSO WKHLU PDWUL[ EDVHG SRQ SULRU

FULPLQDO KLVWRU LQFRPH IDPLO VWDW V , GRQ W WKLQN WKDW

WKDW VKR OG SUHYDLO RYHU WKH DJUHHPHQW RI WKH GHIHQGDQW WR WKH

WR VHQWHQFH WKDW KH DFFHSWHG ,I WKH R UW LV LQFOLQHG WR

IROOR WKDW WKH GR QRW WDNH D SRVLWLRQ RWKHU WKDQ WKH SO J

Q PEHUV LQ WR D PDWUL[ DQG LW FRPHV EDFN DQG WKDW V WKH

UHFRPPHQGDWLRQ

05 :$7.,16 WKH D LI , FR OG VD , GRQ W

WKLQN R NQR WKLV R UW KDV DO D V PDLQWDLQHG D SRVLWLRQ

R UH QRW FRQWUROOHG E DQ ERG DQG VR LI R DUH

7 ( 2857 7KDW V WU H , YH QHYHU KDG WKH

WKH YH QHYHU JLYHQ V KDW , UHIHU WR DV WKH VHFUHW GHFRGHU

ULQJ KLFK R OG WHOO V KR WKH FRPH S LWK WKH SDUWLF ODU

Q PEHUV LQ WKH VFRULQJ 6R

05 :$7.,16 , GRQ W NQR KDW EHDULQJ WKDW KDV WR

GR LWK DQ WKLQJ

7 ( 2857 LW V QHYHU EHHQ YHU KHOSI O

05 :$7.,16 E W KDWHYHU

7 ( 2857 W DOO ULJKW , M VW DO D V OLNH WR
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

SRLQW LW R W KHQ LW V VRPHWKLQJ GLIIHUHQW IURP KDW WKH YH

UHFRPPHQGHG

6R LQ DGGLWLRQ WR WKH DGPLQLVWUDWLYH DVVHVVPHQW

IHH WKHUH V D FKHPLFDO GU J DQDO VLV WKH '1$

DQDO VLV IHH DQG D '1$ FROOHFWLRQ IHH R DUH KHUHE

VHQWHQFHG WR D PLQLP P RI PRQWKV D PD[LP P PRQWKV LQ

WKH 1HYDGD 'HSDUWPHQW RI RUUHFWLRQV

, DP JRLQJ WR LPSRVH WKH PLQLP P ILQH RI

7 ( 2857 5( 25'(5 R P FK"

7 ( 2857

7 ( 2857 5( 25'(5 6RUU 6RPHRQH FR JKHG DW WKH

VDPH WLPH

7 ( 2857 , P VRUU

7 ( 2857 5( 25'(5 6RUU

7 ( 2857 LWK WKH QGHUVWDQGLQJ WKDW LI WKH

GHIHQGDQW FDQ GHPRQVWUDWH WKDW KH LV QDEOH E ILQDQFLDO PHDQV

WR SD WKDW WKDW KH FDQ GHPRQVWUDWH WKDW WR WKH R UW DQG ,

R OG FRQVLGHU D UHG FWLRQ RI WKDW RU R NQR D DLYLQJ RI

WKDW IHH LI KH DV QDEOH ILQDQFLDOO , GRQ W UHDOO NQR

KDW KLV ILQDQFLDO SLFW UH LV DW WKLV WLPH

$QG KH KDV

05 *,/(6 , EHOLHYH LW V GD V R U RQRU

05 :$7.,16 $QG R OG WKH R UW EH R OG WKH

R UW EH NLQG HQR JK WKHQ WR VWD KLV LQFDUFHUDWLRQ IRU , G VD

W R HHNV" :H OO KDYH R U PRWLRQ WR ILOH DQG WKLV D KH FDQ
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

JHW HYHU WKLQJ R NQR LQ RUGHU LWK KLV E VLQHVV $V R

NQR KH V D FHUWLILHG S EOLF DFFR QWDQW R QV KLV R Q

E VLQHVV DQG LI R JUDQW WKH EDLO R NQR SHQGLQJ DSSHDO

WKHQ H UH RND ,I QRW WKHQ KH KH R OG KDYH WR EH WDNHQ

LQ F VWRG E W , G DVN R JLYH V DW OHDVW WKDW FR UWHV

7 ( 2857 2ND H KDV GD V GD V H[F VH

PH

7 ( /(5.

7 ( 2857 FUHGLW IRU WLPH VHUYHG LV WKDW

FRUUHFW"

05 *,/(6 7KDW V FRUUHFW R U RQRU $QG WKH

RUGHU IRU WKH ,' SRQ UHOHDVH

7 ( 2857 HV , , YH JRWWHQ LQWHUU SWHG D

]LOOLRQ WLPHV WRGD

$OO ULJKW 3 UV DQW WR 156 SULRU WR WKH

UHLQVWDWHPHQW RI GHIHQGDQW V GULYLQJ SULYLOHJHV DQ LQWHUORFN

GHYLFH VKDOO EH LQVWDOOHG LQVSHFWHG RQ KLV YHKLFOH DW KLV

H[SHQVH IRU D SHULRG RI PRQWKV VDLG SHULRG WR FRPPHQFH

DIWHU DQ SHULRG RI LPSULVRQPHQW UHVLGHQWLDO FRQILQHPHQW

FRQILQHPHQW LWK WUHDWPHQW IDFLOLW RU RQ SDUROH RU SUREDWLRQ

$QG KH LOO EH UHPDQGHG WR F VWRG DW WKLV WLPH

R FDQ EULQJ R U EDLO PRWLRQ R NQR DV T LFNO

DV R FDQ ,W VR QGV OLNH R YH DOUHDG JRW WKDW UHDG

05 :$7.,16 , KDYH LW UHDG

7 ( 2857 R YH JRW WKH DSSHDO UHDG
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-' 5HSRUWLQJ ,QF

_ 6WDWH Y DQND _ _ 0RWLRQV

05 :$7.,16 :R OG WKH R UW EH NLQG HQR JK WR VLJQ

DQ RUGHU VKRUWHQLQJ WLPH RQ WKDW"

7 ( 2857 2I FR UVH , DO D V VKRUWHQ WLPH

05 :$7.,16 2ND

7 ( 2857 ,I R QHHG WKDW

05 :$7.,16 :H OO JHW LW WR WKH R UW $OO ULJKW

7KDQNV

3URFHHGLQJV FRQFO GHG DW D P

R2R

$77(67 , GR KHUHE FHUWLI WKDW , KDYH WU O DQG FRUUHFWO

WUDQVFULEHG WKH D GLR YLGHR SURFHHGLQJV LQ WKH DERYH HQWLWOHG

FDVH

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

'DQD / :LOOLDPV
7UDQVFULEHU
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������������������
IDFWRU ������������
���������������
IDFWRUV �����
IDFW DOO �����
IDLO UH ������
IDLU ��������������
����������������������
�����������
IDPLO �����
IDU ��������������
IHGHUDO �����
IHH ����������������
�����������
IHHO ����
IHORQ ���������
������������
ILOH ���������������
������������������
ILOHG ��������������
����������������������
������
ILQDQFLDO ������
������������������
ILQDQFLDOO ������
ILQG ����������������
������������������
������������
ILQGV ����
ILQH ���������������
�����������������������
��������������������
����������������������
������������������
����������������������
�����������
ILQHG ���������������
������
LUP ����

ILUVW ��������������
��������������
ILYH ������
IOHG �����������
IOHH ������������
IOHHLQJ ������
IRF V ����������
IRF VLQJ �����
IRONV ����
IROORZ ���������
������
IROORZHG ������
IRRW ������
IRUFH ������
IRUFHG ������
IRUWK �����������
IRUZDUG ����������
IR U ��������������
UHHVH �����

IURQW ����

IU LWI O ����
I UWKHU ������
I UWKHUPRUH �����

JDYH �����
JHQHUDOO �����
JHW ����������������
,/ 6 �����

JLYH ����������
����������������
JLYHQ ������������
JR ����������������
���������������������
���������������������
JRHV �����������
�����
JRLQJ ����������
��������������������
���������������������
����������������������
JRQH �����
JRRG ����������
JRW �����������
������������������
JRWWHQ ������
3$ ���������

JUDG DWH ����
JUDG DWHG ����
JUDQW �������������
�����������
JUDQWHG ���������
JUHDW �����
J HVW ������
J LOW �����������
����������������������
J LOW ���������
�������������������
������������������
�����������������������
������������������
������

KDG ���������������
��������������������
���������������������
�����������������������
KDOI �����
KDSSHQ ����
KDSS ����������
KDUP ������������
KDUVK ����
KDV ��������������
������������������������
����������������������
������������������
�����������������
KDVQ W �����������
KDYH
KDYHQ W �����������
KDYLQJ �����
KH
KH G �����
KH V ��������������
�����������������������
�����������������������
������������������
�����������

KHDUG �����
KHDULQJ ������
KHOS ������
KHOSI O ������
KHUH ����������
����������������������
����������������������
������
KHUHE �����������
������
KLJKHU �����
KLP
KLPVHOI �����
KLV
KLVWRU �����
KROG ������
KROGLQJ �����
KROGV ������
RQRU ���������
������������������������
�����������������������
�����������������������
�����������������������
2125$ / �����
����������
KRZ ����������
�����������������������
KRZHYHU ����������
�����������������

,
, G ���������������
�����������������
, OO ��������������
������
, P ���������������
�������������������
������������������
�����������������������
�����������������������
������������
, YH ��������������
������������������
������
LI
LPSRUWDQW ������
LPSRVH ����������
�����������
LPSULVRQPHQW
������
LPSURSHUO ����
LQ
LQDGHT DWH ������
,1 �����
LQFDUFHUDWLRQ ������
LQFOLQHG ������
LQFO GHG ������
LQFO GHV ������
LQFRPH �����
LQFRUUHFW ������
LQGLFDWHG �����
������������
LQGLFDWLQJ ������
LQGLYLG DOV �����
LQHIIHFWLYH �����
�����
LQIO HQFH �����
������������
LQIRUPDWLRQ ����

100



,
LQIRUPDWLRQ �����
������
LQLWLDOO ������
LQM UHG �����
LQQRFHQFH �����
����������
LQVSHFWHG ������
LQVWDOOHG ������
LQV UH ����
LQWHOOLJHQWO ����
�����
LQWHQWLRQDOO �����
LQWHUORFN ������
LQWHUU SW ������
LQWHUU SWHG ������
������������
LQWHUU SWLQJ ������
LQWR ����������������
�����
LQWR[LFDWLQJ ������
LQYROYHG �����
LUUHOHYDQW ������
LV
LVV H ���������
LVV HV ����������
�����������
LW
LW V ���������������
�����������������������
����������������������
�����������
LWHPV �����
LWVHOI �����

-
-$ . ������������
������������������
�����������������������
������
-DFN V �����������
-' ����������
-2 1 �������������
-8' ����������
����������������������
��������������������
�����
M GJPHQW ������
M U �����������
M VW
M VWLFH �����������

.
NLQG �����������
�����������
NQHZ �����������
������
NQRZ
NQRZLQJO ���������
NQRZQ ������
NQRZV �����

/
ODLG ����
ODQJ DJH ����������
/$5$ �����
ODUJH �����
/$6 ����
ODVW �����

ODWH ������
ODWHU �����
ODZ �������������
�����������������������
���������������������
�����
ODZ HU �����������
������
ODZ HUV �����
OHDVW ����������
�����������
OHDYH ����
OHG �����������
������
OHIW �����
OHJDOO ������
OHJLWLPDWH ����
OHVV ������
OHW ��������������
������������
OHW V ���������������
OLFHQVHG ����
OLJKW ����������
OLNH ���������������
�����������������������
������������
OLNHG ������
OLNHZLVH �����
OLPLWHG ����
OLQH ���������������
�����������
OLT RU ������
OLWLJDWHG �����
OLWWOH �����
ORQJ ���������
ORRN ����������
������������
ORRNLQJ ������
������
ORW �����������������

0
PDGH ������������
������
PDLQ �����
PDLQWDLQHG ������
PDMRULW �����
PDNH ����������
�����������
PDNLQJ �����������
������
PDQGDWH ����
PDQGDWRU �����
���������������
PDWUL[ �����������
PD[LP P �����
PD �������������
������������
PD EH ������
PH ��������������
������������������
������������������
���������������������
���������������������
����������������
PHDQ ��������������
�����������������������
������������
PHDQV ������������

������
PHULW ����������
������������
0, $ / ����������
PLG ������
PLG WR ������
PLQLPDO �����������
PLQLP P ����������
����������
PLVGHPHDQRU �����
������
PLVOHDGLQJ �����
0RQGD ������
PRQWKV ������
����������������������
PRUH ����������
������
PRUQLQJ ����
PRWLRQ ���������
�����������������������
�������������������
������������������
�����������������������
�����������������������
PRWLRQV ���������
������������������������
������������������������
����������
PRWRU ������
PRYH ������
0U �������������
�����������������������
�����������������������
���������������������
���������������������
�����������
0U DQND ����
������������������������
����������������������
������
0U 3DULHQWH ����
����������
0U :DWNLQV �����
���������������������
�����������
0U :DWNLQV V �����
P FK ����������
�����
P ����������������
�����������������
P VHOI �����

1
QDUURZO �����
QDW UH ����
QHFHVVDULO ������
QHFHVVDU ����
QHHG �����������
�����
QHHGHG ������
QHJRWLDWLRQV �����
�����
1 9$'$ ��������
����������������������
�����������
QHYHU ����������
������������������������
������������������
QHZ �����

1H[W ����
QLJKW �����
QR ����������������
������������������������
����������������������
������������������
���������������������
�����
QRERG ������
QRGGHG ������
1RUWK ������
QRW
QRWH ������������
QRZ ���������������
����������������������
������
156 ������������
156
������
Q PEHU ����������
��������������������
1 PEHU ������
Q PEHUV ������
������

2
REWDLQ �����
REYLR VO ���������
������
RFF UUHG �����
RII �������������
RIIHQVH ����������
���������������������
RIIHQVHV ��������
RK �����
RND ��������������
������������������������
���������������������
�����������������������
����������������������
���������������������
�����
RQ �������������
�����������������������
���������������������
�����������������������
����������������������
�����������������
RQFH ������
RQH ���������������
����������������
RQO �������������
RQWR �����
R2R �����
RSSRUW QLW �����
����������������������
�����������
RSSRVHG �����
RSSRVLWLRQ �����
����������
RU ���������������
�����������������������
����������������������
������������������
������������
RUDOO ����������
RUGHU ���������
�����������
RULJLQDO �����������

RWKHU �������������
�����������������������
R JKW �����
R U �����������
�����������������������
R W ��������������
������������������������
�����������������������
�����
RYHU �����
RZQ �����������
�����
RZQV �����

3
SDJH ���������
SDJH �����
3DJH LV ����
SDSHUV ���������
����������������
3$5, 17 ���������
��������������
SDUROH ������������
SDUW �����
SDUWLF ODU ����������
������
SDUWLHV ����������
SDVW �����
3$8/ ����
SD ������
SHQDOWLHV �����
SHQDOW ����
SHQGLQJ ������
�����������������������
SHRSOH �����
SHULRG ������������
������������
SHUPLVVLRQ �����
SHUPLWWHG ������
������
SHUPLWWLQJ �����
SHUVRQ �����
SKRQHWLF �����
SK VLFDO ������
SLFW UH ������
SODFH ������
SODLQ ���������
3ODLQWLII ����
SOD ����������
SOD V �����
SOHD
SOHDG �����������
������������������
������������
SOHDGLQJ ������
SOHDV ������
SOHDVH �������������
�����������������
SOHG �����������
������������
SOHQW �����
SO J ������
SRLQW ���������
�����������������������
SRLQWHG ����
SRVLWLRQ ����������
������������
SRVW ������
SUDFWLFH �����
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3
SUDFWLFHG ����
SUHM GLFH �����
SUHSDUHG �����
������
SUHWW ����
SUHYDLO �����
SUHYHQW �����
35 9,286/ �����
����
SULRU ���������������
��������������������
SULVRQ ���������
SULYLOHJHV ������
SUREDEOH �����
SUREDEO �����
SUREDWLRQ ������
������
SURFHHG ������
SURFHHGLQJV ����
�����������
SURFHVV �����
SURPLVHG ����������
SURVHF WLRQ ����
�����
SURVHF WRUV �����
����
S EOLF �����������
S QLVKPHQW �����
S UV DQW ������
������
S W ����������������
�����

4
T DOLILHV ������
T HVWLRQ �����
T LFNO ������

5
UDLVHG ����������
UDLVLQJ ������������
UDQJH ����
5 �����
UHDG ��������������
UHDG �����������
�����������������������
������
UHDOO ������������
UHDVRQ �������������
���������������������
�����
UHDVRQDEOH �����
UHDVRQV ������
UHFRJQL]HG ������
UHFRPPHQG �����
UHFRPPHQGDWLRQ
������������������������
������
UHFRPPHQGHG
�����������������
UHFRPPHQGLQJ
�����
UHFRUG �����������
����������������������
5 25' ' �����
5 25' 5 �����
UHG FH ������
UHG FHG �����

UHG FWLRQ ������
UHIHU ������
UHIOHFW �����
UHI VHG ������
UHJDUG �����
UHJDUGLQJ �����
UHJ UJLWDWH �����
UHLQVWDWHPHQW
������
UHODWLRQ ������
������
UHOHDVH ������
UHOLHG ����������
UHPDLQV �����
UHPDQGHG ������
UHPHPEHU ����
�����������
UHSO ���������������
����������������
UHSO LQJ �����
5 3257,1 �����
UHSUHVHQWDWLRQ
�����
UHSUHVHQWHG ������
UHT LUHG ����������
UHVLGHQWLDO ������
UHVR UFHV ������
UHVSHFW ����������
�����
UHVSHFWI O �����
UHVSHFWI OO ������
UHVSRQG ����������
����������
UHVSRQVH ������
������
UHV OWLQJ ������
UHWDLQHG �����
UHYLHZ �����
UHYLHZHG �����
ULJKW ��������������
����������������������
�����������������������
����������������������
������������������
�����������
ULJKWV �����
ULQJ ������
ULVN �����������
URDG �����
UROH �����
U OHG ������
U OHV �����������
U OLQJ �����
U Q �����

6
VDLG ����������
��������������������
���������������������
���������������������
������������������
������������
VDPH �����������
������
VD ���������������
��������������������
�����������������������
������
VD LQJ �������������

������
VD V �����������
�����������
VFDUHG ������
VFHQH �����������
������������
VFKRRO ��������
������
VFRULQJ ������
VHFRQG ������
VHFUHW ������
VHH �����������
VHHP ������
VHHQ ������
VHQWHQFH ��������
�����������������������
����������������������
VHQWHQFHG ������
�����
VHQWHQFLQJ �����
��������������������
������������
VHULR V �����������
VHUYHG �����
VHW ����������������
VKDOO ������
VKRUWHQ �����
VKRUWHQLQJ �����
VKR OG ����������
��������������������
VKR OG YH ������
VK W �����
VLF ����
VLJQ ����������
VLJQLILFDQW ������
VLPSOH ����������
�����
VLPSO �����
VLQFH ���������
VLW DWLRQ ������
VOLJKW ����������
������
VR
VROHPQ ����
VRPH ������������
����������������������
������
VRPHERG ������
VRPHKRZ ��������
VRPHRQH ������
������
VRPHWKLQJ ������
�����������
VRPHWLPHV �����
�����
VRUU ������������
������
VR QG �����������
������
VR QGV ������
VSHDN �����
VSHDNHUV ������
������������
VSHFLILF �����
VSHQW �����
VWDQGDUG ����������
����������
VWDQGLQJ �����
67$7 ���������

�����������������������
����������������������
����������������������
�����������
VWDWHG �����
VWDW V �����
VWDW WH ����������
VWD ������������
6WHYHQVRQ �����
VWLOO ����������������
VWLS ODWHG ���������
VWRS ������������
VWRSSHG ������
VWRU �����
VWUDLJKW �����
VW GHQW ����
VW II �����
V EVWDQWLDO ������
������
V EVWLW WH �����
������
V FFHVVRU ������
V IILFLHQW ���������
����������
V PPDUL]H �����
V SSRVHG ����
������
V UH �����������
�����
V VWHP ������

7
WDNH ������������
�����������������������
WDNHQ ����������
�����
WDON ���������������
WDONHG ������
WDONLQJ ����������
WHOO ���������������
������
WHOOLQJ �����
WHVWV �����
WKDQ ����������
������������
7KDQN �����������
7KDQNV �����
WKDW
WKDW V
WKHLU �����������
�����������������
WKHP ��������������
WKHQ ����������
����������������������
�����������������������
�����
WKHUH ��������������
���������������������
�����������������������
���������������������
�����
WKHUH V ����������
�������������������
����������������������
���������������������
WKHVH �����
WKH ���������
�����������������������
����������������������

�����������������������
������������������
WKH UH ������������
WKH YH �����������
WKLQJ ����������
������
WKLQJV ����������
�����������
WKLQN ����������
�������������������
�����������������������
����������������������
����������������������
����������������������
������
WKLV
WKRVH �������������
����������������������
WKR JK ������
WKR JKW �����
WKUHH ����������
WKUR JK ����������
WLPH ����������
��������������������
�����������������������
�����������������������
����������������������
�����
WLPHV ������
WRGD �����������
������
WROG ����������������
������
WRWDOLW ����������
���������������������
����������
WUDGH �����
75$1 ����
WUDQVFULEHG �����
������
7UDQVFULEHU ������
75$16 5,37 ����
WUHDWPHQW ������
WULDO ��������������
���������������������
����������
WULHG ������������
WULJJHUV ������
WU H ����������������
������
WU O ������
WU ����������
WU LQJ ��������
WZR ���������������
����������������������

8
QDEOH ������������
QGHU �����������
������������
QGHUVWDQG �����
������������������������
����������������������
������
QGHUVWDQGLQJ
����������������������
������
QGHUVWDQGV ����
QGHUVWRRG �����
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QGHUVWRRG
������
8QIRUW QDWHO �����
QM VW �����
QOHVV �����������
QRSSRVHG �����
�����
QV FFHVVI O �����
QWLO ������������
�����������
S ��������������
�����������
SRQ ��������������
��������������������
������
V �������������
����������������������
�����������������

9
YDOLG ���������������
9 $6 ����
YHKLFOH ������������
YHUV V ����������
YHU ����������
������
YLFWLP ������������
YLFWLPV �����������
YLGHR ������
YLRODWLRQ ������
YLUW H ������
9LWDOH ����������
YRLFH ������������
YRO QWDULO ���������
YRO QWDULQHVV
������
YRO QWDU ����

:
ZDLW ����������
ZDLWLQJ ������
ZDLYLQJ ������
ZDQW ��������������
��������������������
��������������������
����������������������
�����������
ZDQWHG ����������
�����������������������
����������������������
ZDQWV �����
ZDV
ZDVQ W ���������
:$7.,16 ���������
������������������������
�����������������
:DWNLQV V �����
ZD ����������
�����������������������
������������������
������������������
ZD V ���������
ZH
:H OO �����������
ZH UH ��������������
��������������������
�����������
ZH YH ��������������

: '1 6'$ �����
ZHHNV ������
ZHLJKW ������
ZHOO ����������
����������������������
���������������������
������������������
����������������������
ZHQW ������������
ZHUH �������������
��������������������
�����������������������
�����������
ZHUHQ W ����������
�����������
ZKDW
ZKDW V �����
ZKDWHYHU ������
ZKDWVRHYHU �����
ZKHQ �������������
������������������
�����������������������
ZKHUH ������������
ZKHWKHU ���������
����������������������
ZKLFK ���������
������������������
������������������
������������������
ZKLOH ������������
ZKR ����������
������
ZK �����������
ZLOO ������
:LOOLDPV ������
ZLOOLQJ ������������
ZLQ ���������������
ZLVK ����������
������������
ZLWKGUDZ ���������
����������������������
��������������������
���������������������
�����
ZLWKGUDZDO �����
����������
ZLWKLQ ����
ZLWKR W ������
ZLWQHVV ������
������������
ZLWQHVVHG ������
������
ZRQ ������
ZRUN ������
ZR OG
ZR OG YH �����
ZR OGQ W ����������
�����������������
ZULWLQJ �����
ZURQJ ������������

HDK ������������
HDUV ��������������
���������������
HOOLQJ ������������
������
HV ���������������
������

R
R UH ���������
�����������������������
����������������������
�����������������
R YH ����������
������������
R U

]LOOLRQ ������
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TIIII S'l'Al B OI; NLVADA.

Plainti//,'

.IACK PATJL BANKA
#8353273

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C- 18- 333254-1

DEPT NO: V

Defendant.

JUDGMENT OF CONVICTION
(PLEA OF GUILTY- Alforfi

T'hc def'endant previously appeared before the Court with counsel and entcred a plea

of guilty pursuant to the Alford Decision to the crime of DRIVING AND/OR tsEING IN

ACTUAL PHYSICAL CONTROL OF A MOTOR VEHICLL, WFIILE UNDL,R THE

INFLUENCE OF AN IN'IOXICATING LIQUOR OR ALCOHOI- I{ESUI,TING IN

SUBSTANTIAL BODILY HARM (a Category B Felony) in violation of NRS 484C.110.

484C.430. Thereafter, on the 4tl'da1, of December.20l9. the defendant was present in court

for sentcncing u'ith counsel MICHAEL D. PAzuENTE,, ESQ. and JOLIN WATKINS. ESQ..

and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said ofl'ense and, in addition

to the $25.00 Administrative Assessment Fee, the $60.00 Drug Analysis Fee, the $150.00

DNA Analysis Fee. the $3.00 DNA Collection Fee, and a $2,000.00 Finc. the def'endant is

sentenced to a MAXIMUM of ONE, HUNDRED TWENTY (120) MONTFIS and a

MINIMLJM ol FORTY EIGHT (48) MONTHS in the Nevada Department of Corrections

(NDC); with SIX (6) DAYS credit for time served.

O {dh ftGequi{befi?( lrial,

O 0ismrssed (aies dI/ors{in)

Plea with Sent(bdoe trial)

El Transfened 0clorddmng uial)

E 0trd Mann$ of t)isPci0on

Benci(Non luty)Trial

E 0i$missed idrrtinE rial)

O rcqurttal

fi Guilty Plea urith Sent tduring rial) ;

rt 
^^-,,iJ:^.r 

!
T:\PRISON .IOCS\C-l 8-33325.1-I (.lACK RANKA) .lOCP t)OC

Case Number: C-18-333254-1

Electronically Filed
12/10/2019 7:07 AM
Steven D. Grierson
CLERK OF THE COURT
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COURT FURTHER ORDITI{ED, pursuant to NRS 484C.340.484C,460. prior to any

reinstatement of driving privileges, the defendant shall have an interlock device installed and

inspected on his vehicle at his expense for a period ot'24 months, said period to commence

after any period of imprisonment, residential conflnement. confinement in a treatment

facilitl' or on parole or probation.
/

DATED this 6 4- day of December.

DISTzuCT

,I"\I'I{ISON 
.IOCS\C- I 8-3]3254- I (.IA('K I]AN KA) .IOCP, DOC

DGE
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MOT 
THE PARIENTE LAW FIRM, P.C.                                              
MICHAEL D. PARIENTE, ESQ. 
Nevada Bar No. 9469 
JOHN G. WATKINS, ESQ., OF COUNSEL 
3960 Howard Hughes Parkway, Suite 615 
Las Vegas, Nevada 89169 
(702) 966-5310 
Attorneys for Defendant 
 

EIGHTH JUDICIAL DISTRICT COURT 
 
 CLARK COUNTY, NEVADA 
 
STATE OF NEVADA, 
 Plaintiff, 
 vs. 
JACK BANKA,  
 Defendant 

  
 
 
Case No: C-18-333254-1 
Dept No: 5 
 

 
 

 
 

NOTICE OF APPEAL 
 

TO:  THE STATE OF NEVADA, Plaintiff; 
 
TO:  CLARK COUNTY DISTRICT ATTORNEY, Plaintiff’s attorney; and 
 
TO:  DEPARTMENT V OF THE EIGHTH JUDICIAL DISTRICT COURT 
        OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK: 
    
 NOTICE is hereby given that Jack Banka, hereby appeals to the 
 
Nevada Supreme Court from the Orders of the District Court denying the Motion in 

Arrest of Judgment on the 18th day of November and the Amended Motion to 

Withdraw Previously Plea of Guilty on the 4th day of December, 2019. 

DATED this ____ day of ________, 2019. 
_____________________________ 
MICHAEL D. PARIENTE, ESQ. 
JOHN G. WATKINS, ESQ., OF COUNSEL 

Case Number: C-18-333254-1

Electronically Filed
12/4/2019 11:04 AM
Steven D. Grierson
CLERK OF THE COURT
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the _____ day of December, 2019, that I 

electronically filed the foregoing Notice with the Clerk of the Court by using the 

electronic filing system.  

The following participants in this case are registered electronic filing system 

users and will be served electronically:  

 

Michael Giles – District Attorney  
michael.giles@clarkcountyda.com 

200 Lewis Avenue 
Third Floor 

Las Vegas, Nevada 89101 
 

                                ___________________________ 

                                Chris Barden, an employee 

                                of Pariente Law Firm, P.C.   
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sentence Jack to four (4) years in the Nevada State Prison. Jack should be entitled to 

defend against the serious charge before a jury. A plea of guilty is not designed to 

foreclose a defendant’s right to have a trial. This Court has vast discretion to withdraw 

a plea of guilty and should exercise that discretion is Jack’s case. Therefore, Jack 

Banka’s Motion to Withdraw the plea should be granted on the grounds that Jack did 

not understand the nature of the charge i.e. the elements of the offense, the 

consequence of the plea,  the lack of Motions filed by his previous defense counsel and 

his valid defenses to the DUI charge. 

DATED this ____ day of ____________, 2019. 

     Respectfully submitted, 

_____________________________ 
MICHAEL D. PARIENTE, ESQ. 
Nevada Bar No.: 9469 
JOHN G. WATKINS, ESQ., OF COUNSEL 

 

JACK BANKA’S DECLARATION IN SUPPORT HIS MOTION TO WITHDRAW HIS 
PLEA OF GUILTY 

 

I, Jack Banka, the defendant/declarant herein, states as follows: 

1. I am A Certified Public Accountant and own my accounting firm. 

2. I graduated from Cooley Law School in 2005 but have never practiced law. I am not 

a licensed attorney and have never been so.  

3. I do not know Nevada DUI law and relied solely on my prior counsel, Thomas Boley 

to represent me. As time passed I believe that Mr. Boley was not effectively 

representing me and I intended to change counsel. I wanted John Watkins, Esquire 

(having heard that Mr. Watkins was highly skilled in DUI cases) and Michael 

 

guilty of impairment and the per se theories. 
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Pariente, Esquire to represent me.  

4. That prior to entering my plea, I believe that the Court “may” but was not required to 

impose a fine based on the language set forth in the GPA. However, at the plea 

hearing, the Judge said a fine was mandatory. I was led to believe that the fine could 

be a minimal amount up to $5,000. I was never told that the fine had to be at least 

$2,000, a large amount. The fact that I was led to believe that the fine could be 

minimal was a factor in entering my plea.  

5. I never knew or was told by anyone that the allegation of “highway or premises to 

which the public has access” in the Amended Information was not the correct 

element for an NRS 484C.430 offense. I had no knowledge that the correct element 

was “on or off the highways.” 

6. I was required to execute what was labeled “DUI ADMONISHMENT OF RIGHTS”. 

The document totally confused me. It stated that I was being charged with the 

violation of NRS 484.379. I had no idea what that referred to. There was no mention 

of NRS 484C.430. I could not understand why I was being charged with having 

committed prior DUI’s when in fact there were none. I was afraid to say anything 

because every time I spoke, things got worse for me.  

7. I believe the Amended Informations reference to “however slight” meant that any 

degree of alcohol influence established guilt. My understanding of the “however 

slight” language was a factor in my entering the plea.   

8. That after a conversation with Mr. Pariente and Mr. Watkins, I realized that a number 

of legal Motions should have been filed on my behalf by Attorney Boley. Some of 

these Motions have been listed in my Motion to Withdraw the Plea and the Reply 

herein.  
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9. If I had known that I had to be fined at least $2,000, that “however slight” was not 

the law and that the Amended Information did not set forth the correct element, I 

would not have pled guilty.  

10. That I still maintain that I did not cause the accident. I was traveling straight and had 

the right-of-way when the other vehicle proceeded to cross the roadway that I was 

proceeding on. I told this Court initially this fact whereon the Court would not accept 

my initial plea. Only after the State agreed to an Alford plea did this Court accept my 

plea.  

YOUR DECLARANT SAYETH NOTHING FURTHER 

I declare under the penalty of perjury that the foregoing is true and correct. 

Executed on this ____ Day of ___________, 2019. 

      __________________________ 

            Jack Banka 

 

 

 

 

 

 

 

 

 

 

 

2nd December
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