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Appellant Home Warranty Administrator of Nevada, Inc., dba Choice Home
Warranty (“HWAN”), by and through its counsel of record, Holland & Hart LLP,
hereby submits this Motion for a Stay pursuant NRAP 8(a) and requests that this
Court enter an order staying the Order Affirming in Part, and Modifying in Part,
Findings of Fact, Conclusions of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Cause No. 17.0050 in the Matter of Home Warranty
Administrator of Nevada, Inc., dba Choice Home Warranty (the “Order”), entered
by the district court on November 25, 2019, during the pendency of this appeal. The
Order is attached hereto as Exhibit 1.

I. STATEMENT OF FACTS
First and Second Petitions for Judicial Review

On December 18, 2017, the hearing officer entered her Findings of Fact,
Conclusions of Law, Order of Hearing Officer, and Final Order of the Commissioner
in administrative Cause No. 17.0050 (the “17.0050 Order”). 17.0050 Order, attached
hereto as Exhibit 2. The bulk of the $1,224,950 fines imposed on HWAN were for
acts not alleged by the State of Nevada, Department of Business and Industry —
Division of Insurance (“Division”) in the underlying complaint and that were not the
focus of the administrative hearing in Cause No. 17.0050. Complaint and Amended
Complaint, attached hereto as Exhibits 3 and 4, respectively. $1,194,450.00 of the
fines were based on the erroneous conclusion that HWAN engaged in unsuitable

conduct by using CHW Group, Inc. (“CHWG”) as its third-party administrator and
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sales agent without CHWG having a certificate of registration (“COR”) under NRS
Chapter 690C. Ex. 2 at 27. This is the key issue underlying this appeal.

On December 22, 2017, HWAN filed its Petition for Judicial Review
challenging the 17.0050 Order (“First PJR”), and the fines were deposited with the
Court pursuant to a stipulation with the Division, attached hereto as Exhibit 5.
Meanwhile, in accordance with the 17.0050 Order, HWAN submitted its renewal
application for its COR. HWAN’s renewal application was then denied by the
Division without statutorily mandated due process of law (a pre-denial hearing
pursuant to NRS 690C.325 and 233B.127 and certified mail notice pursuant to NRS
233B.127) and without lawful basis, and the denial was later “effectuated” by the
Commissioner’s order in Cause No. 18.0095 (the “18.0095 Order”), attached hereto
as Exhibit 6. The 18.0095 Order is the subject of a second PJR and it has been stayed
pending the outcome of that PJR. Findings of Fact, Conclusions of Law, and Order
Granting Motion for Stay of Final Administrative Decision Pursuant to NRS
233B.140 (“Order Granting Stay”), attached hereto as Exhibit 7.

Pursuant to the Order Granting Stay in that related case, HW AN has continued
to operate as a certificated service contract provider in Nevada with CHWG as its
third-party administrator and sales agent.

A.  Proceedings Leading to this Appeal and Need for this Motion to Be
Decided on an Emergency Basis Before December 26, 2019.

After full briefing and a hearing, on November 25, 2019, the Court entered its



Order on the First PJR, at issue here.? Specifically, the district court found “that NRS
690C.150 requires anyone, including a service contract administrator, who wishes
to issue, sell, or offer for sale service contracts in Nevada, to possess a certificate of
registration under Chapter 690C of the NRS.” Ex. 1 at 3, § 1(c). Further, the district
court ordered that HWAN’s certificate of registration as a Nevada service contract
provider be reinstated, but prohibited HWAN “from using an administrator to
perform the duties of selling, issuing, or offering for sale service contracts in Nevada,
unless said administrator has been granted a certificate of registration pursuant to
NRS 690C and consistent with this Order.” Id. at 4, § 5.Pursuant to NRCP 62(a), the
Order is automatically stayed for 30 days from the date of service of the notice of
entry of the Order, until December 26, 2019.3

On December 6, 2019, HWAN filed its Notice of Appeal and Motion for Stay
Pending Appeal Pursuant to NRCP 62(D) (“Motion for Stay”) in the district court,
along with a Motion for Order Shortening Time for Briefing and Decision of the
Motion for Stay (“Motion for OST”), attached hereto as Exhibits 9 and 10,
respectively. HWAN requested a shortened briefing schedule because the 30-day

automatic stay of execution under NRCP 62(a) would expire before the Motion for

2 There has been no hearing or order yet on the second PJR.

3 While an email from the Division suggests the notice of entry was actually served
on November 27, 2019, the certificate of service states that the notice of entry was
served on November 26, 2019. The emalil is attached hereto as Exhibit 8.



Stay could be fully briefed, and before a motion could be made to this Court, if
necessary. On December 9, 2019, the Division filed its opposition to the Motion for
OST, and on December 10, 2019, HWAN filed its reply and submitted the Motion
for OST to the district court for decision, attached hereto as Exhibits 11, 12, and 13,
respectively. The district court has not issued a ruling on the Motion for OST.
Without a shortened briefing schedule, the Division’s opposition to the Motion for
Stay is due December 19, 2019. HWAN’s reply will be due December 27, 2019, one
day after the expiration of the automatic stay.

II. LEGAL ARGUMENT
NRAP §(a) requires that a party ordinarily move first in the district court. This

Court considers the following factors in deciding whether to issue a stay:

(1) whether the object of the appeal or writ petition will be defeated if
the stay or injunction is denied; (2) whether appellant/petitioner will
suffer irreparable or serious injury if the stay or injunction is denied;
(3) whether respondent/real party in interest will suffer irreparable or
serious injury if the stay or injunction is granted; and (4) whether
appellant/petitioner is likely to prevail on the merits in the appeal or
writ petition.

NRAP 8&(c). Here, all the factors militate in favor of issuing a stay pending appeal.

A. HWAN Moved First in the District Court and Must Receive a
Decision on this Motion for Stay Prior to December 26, 2019.

On November 27, 2019, the day before Thanksgiving, HWAN received the
notice of entry of the Order, and by the following Friday, December 6,2019, HWAN

filed its Motion for Stay and Motion for OST in the district court asking for a



shortening briefing schedule on the Motion for Stay. By December 10, 2019, the
Motion for OST was fully briefed and submitted to the district court. As of the date
of this filing, the district court has not issued a ruling on the Motion for OST,
necessitating this Motion before this Court. NRAP 27(e) Certificate, attached hereto
as Exhibit 14. [f HWAN waits for the Motion for Stay to be briefed, the Motion for
Stay may not be fully briefed until December 27, 2019, which is one day after the
expiration of the automatic stay of the Order under NRCP 62(a). Having attempted
to make the motion first in the district court, and having attempted to have that
motion heard on shortened time (including an attempt to set a mutually convenient
stipulated briefing schedule with the Division), HWAN meets the requirements of
NRAP 8. Ex. 12 (exhibit 1 to the Reply); Ex.14. A ruling on this Motion must be
forthcoming prior to December 26, 2019, or at minimum, a temporary stay should
be granted while this Motion is briefed and decided. Ex. 14.

B. HWAN Is Likely to Prevail on the Merits of the Appeal.
The Division’s Complaint and Amended Complaint do not refer to HWAN’s

use of CHWG as its sales agent at all. Exs. 3 and 4. Without notice of these
allegations prior to the hearing, HWAN was denied the opportunity to present
evidence that licensed providers routinely use unlicensed third-party sales agents to
sell service contracts in Nevada with the full sanction of the Division. That evidence

is abundant, and had HWAN had the required prior notice of this allegation it would



have presented this evidence at the hearing and undoubtedly prevailed. This lack of
notice deprived HWAN of its constitutional right to understand the issues upon
which the hearing would be decided and the opportunity to offer evidence to rebut
the Division’s allegations. Dutchess Bus. Servs., Inc. v. Nev. State Bd. Of Pharmacy,
124 Nev. 701, 711, 191 P.3d 1159, 1166 (2008). The district court did not address
or entertain HWAN’s due process arguments at oral argument or in deciding the
First PJR. The deprivation of HWAN’s due process rights and the district court’s
failure to even hear argument on this issue is sufficient to establish HWAN’s
likelihood of success on the merits and justifies reversal of the Order on appeal.
However, even if this Court overlooks the violation of HWAN’s due process
rights, HWAN is still likely to succeed on the merits of this appeal. There is no
provision in NRS Chapter 690C that requires third-party sales agents or
administrators to register with the Division. Rather NRS Chapter 690C only
requires providers to be registered. NRS 690C.150 states that “[a] provider shall
not issue, sell or offer for sale service contracts in this state unless the provider has
been issued a certificate of registration pursuant to the provisions of this chapter.”
NRS 690C.150 (emphasis added). The Division asserts that this provision mandates
that only registered providers may “...issue, sell or offer for sale service
contracts . . .” as opposed to the sales agent selling service contracts on behalf of a

registered provider. The Division is wrong. NRS 690C.150 simply states that



providers of service contracts must be registered, not that whoever sells a service
contract must be registered. NRS 690C.070 expressly defines “provider” as simply
“a person who is obligated to a holder pursuant to the terms of a service contract
to repair, replace or perform maintenance on, or to indemnify the holder for the
costs of repairing, replacing or performing maintenance on, goods.”

The statute does not preclude a provider from using a third-party sales agent
to sell contracts on its behalf, and, in fact, “persons who sell” are specifically
delineated as separate from providers in the regulatory framework.* If the statute
were meant to exclude any person from issuing, selling, or offering for sale (as

opposed to a “provider”, the “person who is obligated to a holder pursuant to the

% There is no separate definition of “persons who sell”, but the chapter contemplates
that such persons may exist independent of providers (as defined in NRS 690C.070)
and administrators (as defined in NRS 690C.020). Indeed, 690C.120 specifically
calls out “person who sells service contracts” as a person separate and apart from the
categories of “provider,” “administrator,” and “any other person,” necessarily
implying that a “person who sells service contracts” could be someone other than a
“provider” or even “administrator.” See NRS 690C.120(2) (“A provider, person who
sells service contracts, administrator or any other person is not required to obtain a
certificate of authority from the Commissioner pursuant to chapter 680A of NRS to
issue, sell, offer for sale or administer service contracts.”) (emphasis added).
Because there is only a registration requirement for providers, and no such
requirement for “administrators” or “persons who sell,” it follows that the Nevada
Legislature did not intend for administrators or persons who sell to be registered.
Only the provider, the person obligated under the contract, must be registered.
Indeed, a finding that only providers can sell service contracts would render the
phrase “person who sells service contracts” in NRS 690C.120(2) superfluous and
duplicative—a reading that goes against well settled principles of statutory
construction.



terms of a service contract”) it would state that no person shall sell service contracts
without a COR. It does not.

Here, it is undisputed that the person obligated to the holder pursuant to the
terms of the service contract is HWAN. The hearing officer recognized that “CHW
Group sells service contracts on behalf of HWAN” in her order. Ex. 2 at 3, In. 14.
The Division approved a service contract form listing HWAN as obligor and CHWG
as administrator. Approved service contract, attached hereto as Exhibit 15; see also
Ex. 2 at 4, Ins. 4-9. CHWG is merely the administrator and third-party sales agent
(selling contracts on behalf of HWAN). Only the provider is required to be registered
under Nevada law because only the provider, HWAN, is obligated under the service
contracts entered into with Nevada consumers and backs those contracts with
adequate financial security. The district court’s holding that any person who sells
service contracts must possess a COR is contrary to the plain language of the statute,
is reversible error and further demonstrates HWAN’s likelihood of success on the
merits of the appeal. Accordingly, a stay is appropriate.

C.  The Object of the Appeal Will Be Defeated if the Stay Is Denied.
The key issue in this appeal is whether HW AN, like any other Nevada service

contract provider, can use a sales agent to sell service contracts on its behalf. Nevada
law requires only that service contract providers be registered, not sales agents

selling on behalf of a provider and not administrators administering contracts on



behalf of a provider. HWAN has been operating with CHWG as its third-party
administrator and sales agent throughout the pendency of the First PJR and the
Second PJR and is entitled to continue doing so pending appeal here and under the
Order Granting Stay in the Second PJR. If the stay requested herein is denied, the
HWAN will not be able to continue its operations in Nevada without overhauling its
operations such that it can sell its own contracts. If HWAN is forced to so overhaul
its operations, then the object of this appeal will be defeated. HWAN is allowed
under Nevada law to use a sales agent to sell its service contracts.

D. HWAN Will Suffer Irreparable or Serious Injury if the Stay Is
Denied, and the Division Will Not Suffer the Same if Granted.

Nevada precedent establishes that “acts committed without just cause which
unreasonably interfere with a business or destroy its credit or profits, may do an
irreparable injury.” Sobol v. Capital Mgmt., 102 Nev. 444, 446, 726 P.2d 335, 337
(1986). “The right to carry on a lawful business without obstruction is a property
right, and acts committed without just cause or excuse which interfere with the
carrying on of plaintiff’s business or destroy its custom, its credit or its profits, do
an irreparable injury.” Guion v. Terra Marketing of Nev., Inc., 90 Nev. 237, 240, 523
P.2d 847, 848 (1974). When a person or administrative body interferes with the
“operation of a legitimate business by creating public confusion, infringing on
goodwill, and damaging reputation,” irreparable harm may result. Sobol, 102 Nev.

at 446, 726 P.2d at 337.



HWAN will suffer irreparable and serious injury if the stay is denied because
it will have to overhaul its operations to self-administer and sell its contracts, thereby
destroying its custom and interfering with its legitimate business and profits. Further,
the Order Granting Stay in the Second PJR will be rendered meaningless if the stay
is denied here.

By contrast, the Division will not suffer irreparable or serious harm, as a stay
merely maintains the status quo. HWAN is currently operating with CHWG as its
administrator and sales agent. Further, the Division allows other service contract
providers to use non-registered sales agents without incident. SCIC Bulletin,
attached hereto as Exhibit 16. Allowing the same for HWAN will not cause any
harm to the Division, and the public is already protected by the financial security
requirements HWAN, the obligor, fulfills under NRS 690C.170(1)(b).’ Indeed, this
is what the district court found in the Order Granting Stay. Ex. 7 at 5-6, 10-11.

III. CONCLUSION
For the foregoing reasons, HWAN respectfully requests that this Court grant

the Motion and issue its decision thereon on or before December 26, 2019.

> Indeed, there is a total of $4,038,262.07 being held as financial security to protect
the public.
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DATED this 17th day of December, 2019.

/s/ Sydney R. Gambee
Constance L. Akridge, Esq.
Nevada Bar No. 3353

Sydney R. Gambee, Esq.
Nevada Bar No. 14201

Brittany L. Walker, Esq.
Nevada Bar No. 14641
HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada §9134

Attorneys for Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty, a
Nevada corporation
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25(1)(b) and 25(1)(d), I, the undersigned, hereby certify

that I electronically filed the foregoing EMERGENCY MOTION UNDER NRAP

27(e) with the Clerk of Court for the Supreme Court of Nevada by using the Supreme

Court of Nevada’s E-filing system on the 17th day of December, 2019.

I further certify that all participants in this case are registered with the

Supreme Court of Nevada’s E-filing system, and that service has been accomplished

to the following individuals through the Court’s E-filing System or by first class

United States mail, postage prepaid, at Las Vegas, Nevada as follows:

Via the Court’s Electronic Filing System:

Joanna Grigoriev

Senior Deputy Attorney General

STATE OF NEVADA

Office of Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101
jgrigoriev(@ag.nv.gov

Attorneys for State of Nevada, Department Of
Business and Industry — Division of Insurance

Richard Yien

Deputy Attorney General
STATE OF NEVADA

Office of Attorney General
100 N. Carson St.

Carson City, Nevada 89701
ryienf@ag.nyv.gov

Attorneys for State of Nevada, Depart.
Of Business and Industry — Division o
Insurance

/s/ Joyce Heilich

An Employee of Holland & Hart LLP

13967511_v2 104645.0001
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AARON D. FORD

Attorney General ey & FILED
R%)CHARR PAILI Y(;T[EN, ]?lar No. 13035 RV ;
eputy Attorney (Genera :

Statlf)a of Nevada d 7019 KOV 27 M0 b
Business and Taxation Division ey A0 ATT
100 N. Carson Street AUBICY BRI ERK
Carson City, NV 89701 )

P: (775) 684-1129 BY geputyY

F: (775) 684-1156
Email: ryien@ag.nv.gov

Attorney for the Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC., DBA CHOICE HOME Case No. 17-0C-00269-1B

WARRANTY, a Nevada Corporation Dept. No. I
Petitioner,

V8.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative agency,

Respondent.

NOTICE OF ENTRY OF ORDER
Please take notice that the ORDER AFFIRMING IN PART, AND MODIFYING IN
PART, FINDINGS OF FACT, CONCLUSIONS OF LAW, ORDER OF THE HEARING
OFFICER, AND FINAL ORDER OF THE COMMISSIONER IN CAUSE NO. 17.0050 IN
THE MATTER OF HOME WARRANTY ADMINISTRATOR OF NEVADA, INC DBA
CHOICE HOME WARRANTY was signed by Judge James T. Russell on November 25,

2019, a conformed copy of which is attached hereto as Exhibit 1.

DATED November 26, 2019

AAROND. FORD
Attorney General

By: C\é C(&“S_“x
RICHARD PAILI YIEN
Deputy Attorney General

Attorney for the Division of Insurance

Page 1 of 4




@ 0 3 O v s W N

[T ST - T - T N S - R X S X S S T T
@ 9 R W = QO W O a0 g R W N O

‘o’ ‘—r’
CERTIFICATE OF SERVICE
I certify that I am an employee of the Office of the Attorney General, State of
Nevada, and that on November 26, 2019, I deposited for mailing in the United States
Mail, first-class postage prepaid, at Carson City, Nevada a true and correct copy of the
NOTICE OF ENTRY OF ORDER, addressed to the following:

Constance L. Akridge, Esq.
Sydney R. Gambee, Esq.
Brittany L. Walker, Esq.
Holland & Hart, LLP

9555 Hillwood Drive, 2rd Floor
Las Vegas, NV 89134

DATED November 26, 2019

L

/Lz(idm /

Susan Messina, An Employee of the
Office of the Attorney General
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EXHIBIT INDEX

EXHIBIT NO. DESCRIPTION NO. OF PAGES
(Excluding
tabs)
1 Order Affirming In Part, And Modifying In 4

Part, Findings Of Fact, Conclusions Of
Law, Order Of The Hearing Officer, And
Final Order Of The Commissioner In Cause
No. 17.0050 In The Matter Of Home
Warranty Administrator Of Nevada, Inc

Dba Choice Home Warranty
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AARON D, FORD
Attorney General
JOANNA N. GRIGORIEV
Senior Deputy Attorney General
Nevada Bar No.5649
555 K. Washington Ave. #3900
%as ziggas,.NV. 83{%21

-mail; jerigorie V.20V
RICHARD EAILI YI%N
Deputy Attorney General
Nevada Bar No. 13035
Office of the Attorney General
100 N, Carson Street
Carson City, NV 89701
E-mail; ryien@ag.nv.gov
Attorneys for Respondent
Nevada Division of Insurance

e’

RECD 2 Fili,

29 Hoy 25 BH 72 47
AEJREY ROWLATT

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OH

NEVADA, INC, dba CHOICE HOME

WARRANTY, a Nevada corporation,
 Petitioner,

vs.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY, DIVISION
OF INSURANCE;, a Nevada administrative
agency,

Respondents.

Case No.: 17 OC 00269 1B

Dept. No.: 1

ORDER AFFIRMING IN PART, AND MODIFYING IN PART, FINDINGS OF
FACT, CONCLUSIONS OF LAW, ORDER OF THE HEARING OFFICER, AND
FINAL ORDER OF THE COMMISSIONER IN CAUSE NO. 17.0050 IN THE
MATTER OF HOME WARRANTY ADMINISTRATOR OF NEVADA, INC DBA
CHOICE HOME WARRANTY

This matter came on for hearing on November 7, 2019 on Home Warranty
Administrator of Nevada, Inc. dba Choice Home Warranty’s (“Petitioner”) Petition for Judicial
Review of the Findings of Fact, Conclusions of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Administrative Cause 17.0050 (“Administrative Order

17.0050”), filed by the Petitioner on December 22, 2017.
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A. Standard of Review
The standard of review of an administrative decision is codified in NRS 233B.135. Tt
provides in pertinent parts:

2. The final decision of the agency shall be deemed reasonable and
lawful until reversed or set aside in whole or in part by the court. The
burden of proof is on the party attacking or resisting the decision to show
that the final decision is invalid pursuant to subsection 3.

3. The court shall not substitute its judgment for that of the agency
as to the weight of evidence on a question of fact. The court may remand or
affirm the final decision or set it aside in whole or in part if substantial
rights of the petitioner have been prejudiced because the final decision of
the agency is:

(@) In violation of constitutional or statutory provisions;

(0)- In excess of the statutory authority of the agency;

(¢} Made upon unlawful procedure;

(@) Affected by other error of law:

{8) Clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record; or

{f) Arbitrary or capricious or characterized by abuse of discretion.

4. As used in this section, “substantial evidence” means evidence
which a reasonable mind might accept as adequate to support a conclusion.

Id,

When an administrative decigion is challenged, the role of the reviewing court is “to
review the evidence presented to the [hearing officer] and ascertain whether [the hearing
officer] acted arbitrarily ox capriciously, thus ab using [his or her] discretion.” OKeefe v. State,
Dept of Motor Vehicles, 184 Nev. Adv. Op. 92, at *5, 431 P.3d 350, 353 (2018). “[Flactual
findings will only be overturned if they are not supported by substantial evidence, which, we
have explained, is evidence that & reagsonable mind could accept as adequately supporting the
agency's conclusions. Nassiri v Chiropractic Physicians’ Bd., 180 N ev.245, 248, 327 P.3d 487,
489 (2014). (citations omitted). “We review issues pertaining to statutory construction de
novo. We nonetheless defer to an agency's interpretation of its governing statutes or
regulations if the interpretation is within the language of the statute.” Dutchess Bus. Servs.
v. Stote, Bd. of Pharm., 124 Nev. 701, 709, 191 P.3d 1159, 1165 (2008) (internal citations

omitted).
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The Court, having considered the pleadings, record, and other documents in the
matter, the law applicable to the issues and the arguments of counsel at the hearing, and
being fully advised finds as follows:

B. Findings of Fact and Conclusions of Law

1. The Findings of Fact and Conclusions of Law in the Administrative Order 17.0050

are hereby AFFIRMED in part, and MODIFIED in part as follows:
a. The Hearing Officer’s finding of six (6) violations by the Petitioner
of NRS 686A.070 for making false entries of material fact in record oy
sfatement is supported by substantial evidence and is hereby
AFFIRMED.
The total fine of $30,000, at $5,000 per violation, as allowed under NRS
686A.183(1)(a), is AFFIRMED.
b. The Hearing Officer’s finding of one violation by the Petitioner of
NRS 690C.320(2) for failure to make its records available to the
Commissioner upon request is supported by substantial evidence and is
hereby AFFIRMED.
The fine of $500, as authorized pursuant to NRS 690C.325(1) is
AFFIRMED,
c. The Hearing Officer’s finding of 23,889 instances of conducting
business in an unsuitable manner, in violation of NRS 690C.325(1)(b) and
NRS 679B.125(2), by allowing an unregistered entity to issue, sell and
offer for sale service contracts in Nevada is hereby AFFIRMED. The Court
finds that NRS 690C.150 requires anyone, including a service contract
administrator, who wishes to issue, sell, or offer for sale service contracts
in Nevada, to possess a certificate of registration under Chapter 690C of

the NRS.
The fine of $50 for each of the 28,889 violations, is AFFIRMED; however,

the Court finds that the aggregate cap of $10,000 for violations of a similar
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nature, codified in NRS 690C.330, applies. The Court heréby MODIFIES

the fine of $1,194,450 to be capped at $10,000 total.
2. Petitioner interpleaded $1,224,950 with the County Clerk’s Trust Fund pending final
decision of this Court on Petitioner’s Petition for Judicial Review pursuant to the Stipulation
and Order for interpleading of Fines Pending Final Decision filed herein o March 15, 2018,
The Clerk of the Court will distribute the total fine of $40,500 from Petitioner’s interpleaded
funds to the Respondent, and refund the remaining balance to Petitioner.
8. The Court finds that the doctrine of estoppel does not spply in this case. The Court
finds in favor of the Respondent on this issue.
4, The Court finds that Petitiover was not denied due process, Petitioner had received
sufficient notice and opportunity to prepare, and there was no unfair surprise. The Court
finds in favor of the Respondent on this issue.
5. The Court further orders that contingent upon Petitioner's compliance with NRS
690C.150 and other requirements of f:haptei; 690C of the NRS, Petitioner’s Certificate of
Registration be reinstated, In particular, Petitioner is prohibited from using an
administrator to perform the duties of selling, issuing, or offering for sale service contracts in
Nevada, unless said administrator has been granted a certificate of registration pursuant to
NRS 6390C and consistent with this Order.

IT IS SO ORDERED

DATED this 25 Kay of /Ly Y2019.

2
&{STRICT COURT JUDGE
Respectfully submitted by:
AAROND. FORD -
Attorney General

Richard P. Yien (Bar No. 13035)
Deputy Attorney General
Joanna N. Grigoriev (Bar No. 5649).
Senior Deputy Attorney General
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N CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the First Judicial District
Court, and that on this Z-Sday of November, 2019, I deposited for mailing, postage paid, at
Carson City, Nevada, a true and correct copy of the foregoing Order addressed as follows:
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STATE OF NEVADA (SRS
DEPARTMENT OF BUSINESS AND INDUSTRY S |

DIVISION OF INSURANCE
IN THE MATTER OF CAUSE NO. 17.0050
HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME
WARRANTY,

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
ORDER OF HEARING OFFICER,
AND FINAL ORDER OF THE COMMISSIONER'

This matter is before the Nevada Division of Insurance (“Division”) on an Order to Show Cause
issued by the Commissioner of Insurance (*“Commissioner”) on May 11, 2017, against Home Warranty
Administrator of Nevada, Inc. dba Choice Home Warranty. The Commissioner, as head of the Division,
is charged with regulating the business of insurance in Nevada. NRS 232.820, -.825.2; NRS 679B.120.
The Division alleges that Respondent violated various provisions of the Nevada Revised Statutes
(“NRS”) title 57 (“Insurance Code™) and of insurance regulations found under the Nevada
Administrative Code (“NAC™). A hearing was scheduled for August 1, 2017, and continued to
September 12, 2017. A prehearing conference was held on September 8, 2017, at the office of the
Division in Carson City. The hearing was held on September 12, 13, and 14, 2017, at the office of the
Division in Carson City. At the close of the hearing, the Parties were ordered to file briefs on a legal
issuc due on October 30, 2017, and written closing arguments due on November 15, 2017. On
November 7, 2017, Respondent filed a motion to strike portions of the Division’s brief. The motion
was denied, but the Parties were granted five extra pages for their written closing arguments to address
any issues from the briefs, and the due date for the written closings was extended to November 17,

2017.

' See NRS 679B.360.2-3 (explaining that “the Commissioner shall make an order on hearing covering
matters involved in such hearing” and enumerating what is required in the order); NRS 679B.330.1
(authorizing the Commissioner to appoint a person as a hearing officer for a hearing); and

NAC 679B.411 (“The hearing officer shall file a copy of his or her order with the Division” and “[i]f
.-
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I. FINDINGS OF FACT?

A. HWAN Applications

L. CHW Group, Inc. (“CHW Group™) was incorporated in the State of New Jersey in May
2009. Victor Mandalawi (“Mandalawi”) and Victor Hakim (“Hakim”) set up the company to provide
service contracts. Both Hakim and Mandalawi are officers for CHW Group: Hakim is the chief
executive officer and Mandalawi is the president. The company operates under the name “Choice
Home Warranty,” which is registered as a fictitious name in New Jersey. CHW Group uses the brand
Choice Home Warranty, to include the website www.ChoiceHomeWarranty.com. CHW Group owns
the website, through which all service contracts are sold and administered. Hakim has final say or
approval on all content on the website. CHW Group’s employees handle sales, marketing, clatms,
finance. CHW Group’s sales, marketing, and finance occur at its office located at 1090 King Georges
Post Road in Edison, New Jersey; CHW Group’s operations, or claims handling, occurs at 2 Executive
Drive in Somerset, New Jersey. CHW Group is not registered to do business in Nevada. (Ex. A; Test.
Mandalawi; Test. Hakim; Test. Ramirez.)

2. Under the name Choice Home Warranty, CHW Group sold service contracts online, so
sales reached consumers nationally, and consumers were purchasing the service contract in states where
CHW Group was not licensed. Mandalawi and Hakim were not aware that other states required a
license in order to sell this type of product. Choice Home Warranty was named in administrative
actions in different states. As a result, Mandalawi created the Home Warranty Administrators name for
states that require licensure. Home Warranty Administrator of Nevada, Inc. (“HWAN™) was
incorporated in Nevada on July 23, 2010. Mandalawi is the only employee for each of the Home
Warranty Administrators companies. HWAN’s address is 90 Washington Valley Road in Bedminster,
New Jersey. (Test. Mandalawi.)

3. On or about July 29, 2010, Mandalawi signed a service contract provider application on

the hearing officer is not the Commissioner, the Commissioner will indicate on the order his of her
concurrence or disagreement with the order of the hearing officer).
? The hearing transcripts are distinguished by day, not volume number or consecutively numbered

pages. Accordingly, the transcripts are distinguished in the citations as “Tr.1” for the hearing transcript
2.

AAAnAT




18

19

20

21

22

23

24

25

26

27

28

behalf of Home Warranty Administrator of Nevada, Inc., which was received by the Division on or
about September 2, 2010. (Ex. 22; Ex. P.) Mandalawi is noted on the application as president of
HWAN. (Ex. 22; Ex. P at 12-14; Ex. C; Test. Mandalawi.)

4, On July 29, 2010, HWAN entered into an independent service provider agreement
(“Agreement”) with CHW Group. Through the Agreement, CHW Group handles sales, marketing,
operations (claims), and advertising for HWAN service contracts, while HWAN handles regulatory
compliance. CHW Group maintains the service contracts sold to Nevada consumers. According to the
Agreement, CHW Group is responsible for providing the following services:

» Communicating with potential clients (the “Clients”) seeking Warranties and negotiating
the signing of contracts, the form of which shall be previously approved by HWA[NT,

between Clients and HWA[N].

* Collecting any and all amounts paid by the Clients for the Warranties and distributing
same to HW[AN] pursuant to the terms of Article 2 hereof;

* Keeping records of all Warranties
Providing customer service to Clients; and
e Inspecting any claims made by Clients regarding goods under a Warranty and, if
possible, repairing same or causing same to be replaced.
(Ex. E) CHW Group sells service contracts on behalf of HWAN per the Agreement. When CHW
Group sells a contract, CHW Group collects the payment from the consutner, and that money 1s
eventually paid to HWAN. (Test. Mandalawi; Test. Hakim.)

5. According to the 2010 application, an administrator was not designated to be responsible
for the administration of Nevada contracts. (Ex. 22; Ex. Pat 1.)

6. According to the application’s Section 11, neither the applicant nor any of the officers
listed in Section I had ever been refused a license or registration or had an existing license suspended or
revoked by any state, nor had the applicant or any of the officers listed in Section I been fined by any
state or governmental agency or authority in any matter regarding service contracts. (Ex. 22; Ex. P at
2; Test. Mandalawi.)

7. As part of the application, HWAN submitted its proposed contract. (Test. Mandalawi.)

8. On November 30, 2010, the Division issued HWAN a letter, along with a certificate of

registration (“COR”) with Company ID No. 113194 and with an anniversary date of November 18 of

on September 12, 2017, “Tr.2” for the hearing transcript on September 13, 2017, and “Tr.3” for the

hearing transcript on September 14, 2017,
3.
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each year. (Ex. U; Ex. 22; Test. Mandalawi.) In the letter, the Division noted that it had reviewed the
service contract #HWAADMIN-8/2/10 that was submitted with the application, and that it was
approved for use. {(Ex, Uat [.)

9. In 2011, HWAN submitted another service contract for approval. The Division
approved the service contract under the form number HWA-NV-0711. (Test. Mandalawi; Test. Ghan.)

10.  The service contract shows the Home Warranty Administrators® logo at the top right of
the first page. Under it is the name Choice Home Warranty followed by the text “America’s Choice in
Home Warranty Protection,” and under the text in finer print it says “Obligor: Home Warranty
Administrator of Nevada, Inc.” This first page is a sample letter to the consumer. The first two lines of
the letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chose to
protect your home with a home warranty.” The consumer is asked to read the coverage. The letter
includes a toll-free number, (888)-531-5403, and a website, www.ChoiceHome Warranty.com. Under
the letter in finer print, it states that the contract explains the coverage, limitations, and exclusions.
Then there are two boxes: the box on the left identifies the contract number, contract term, covered
property, property type, rate, and service call fee; the box on the right identifies the coverage plan,
included items, and optional coverage. Under the two boxes is the name Choice Home Warranty and
the address, 510 Thornall Street, Edison, NY 08837, along with the toll-free number (888) 531-5403.
The bottom right of the page contains “HWA-NV-0711” in a finer print, which indicates approval by
the Division in July 2011, and is applied to each page. (Ex. 35; Ex. EE; Test. Ghan; Test. Jain: Test.
Mandalawi.)

I1. According to Mandalawi, there are no contracts sold to Nevada consumers other than the
Nevada contract authorized in 2011, (Test. Mandalawi.)

12 For the registration years 2011 through 2016, HWAN filed renewal applications. (Ex. 2,
4,5,7,12, 21; Ex. [; Test. Mandalawi.)

I3.  The renewal applications asked the applicant to identify the pre-approved service
contract form name and form numbers that applicant sells in Nevada. On each application, HWAN
identified form HWA-NV-0711. (Ex. 2,4,5,7,12,21; Ex. .)

Iy
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14 The renewal applications for the years 2011, 2012, and 2013 asked the following
questions:
* “Have there been any changes in the executive officers or in the officers responsible

for service contract business since your last application?”

* “Have you made any changes in the administrator or designated a new administrator
since your last application? Cutrent administrator s listed as:”

¢ “Since the last application, has applicant or any of the officers listed in question 1
ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... [or] (d) Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”

On behalf of HWAN, Mandalawi answered “No” to each of the questions. For the current
administrator, Mandalawi wrote “Self.” (Ex. 2, 4, 5; Ex. I; Test. Dennis; Test. Mandalawi.)

I5.  The renewal applications for years 2011, 2012, and 2013 were approved. (Ex. Y, Z,
AA; Test. Mandalawi.)

16.  The renewal applications also ask how many service contracts were sold to Nevada
residents, other information related to revenue, claims paid, and customer complaints, and information
about how complaints are handled. Mandalawi responded to these questions for the renewal
applications for years 2011, 2012, and 2013. (Ex. 2, 4, 5; Ex. 1)

17. In 2013, the Division initiated an investigation into Choice Home Warranty, and began
manitoring complaints. The Division also discovered that a company called Choice Home Warranty
had administrative actions against it in several states. (Test. Jain.)

I8.  In email correspondence with Mandalawi related to a consumer complaint, Elena
Ahrens, then-Chief of the Property and Casualty Section, indicated that she wanted to work with
Mandalawi “regarding having an official dba of Choice Home Warranty.” She said that she had
stopped the issuance of a cease and desist, and wanted to remedy the situation from occurring in the
future. (Ex. T at I.) The Division asked HWAN to register the dba Choice Home Warranty because
the Division “thought it was confusing for consumers having just the name Home Warranty of
Nevada.” (Test. Mandalawi.) Mandalawi registered the dba “Choice Home Warranty” under HWAN.
(Ex. T at 7-11; Ex. B; Ex. 30-32; Test. Mandalawi.)

19. The Division issued a memo to then-Commissioner Scott J. Kipper from Derick Dennis,

Management Analyst, indicating that Mandalawi notified the Division that HWAN filed the dba name,
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“Choice Home Warranty,” in Carson City and Washoe County. A handwritten note on the memo
states, “7/8/14 This was at the request of the Division, recommend approval” with Ahrens’ initials “ea.”
(Ex. 23 at 3; Ex. Q.) The Division issued a new Certificate of Registration dated July 14, 2014, under
HWAN’s same Company ID No. 113194, for Home Warranty Administrator of Nevada, Inc. dba
Choice Home Warranty. (Ex. 23; Ex. T at 39, 51-53; Test. Mandalawi.)

20.  For the registration years beginning 2014, 2015, and 2016, HWAN filed renewal
applications. The applicant was listed as “Home Warranty Administrator of Nevada, Inc. dba Choice
Home Warranty.” (Ex. 7, 12, 21; Ex. 1; Test. Mandalawi.)

21. The renewal applications for the years 2014, 2015, and 2016 asked the same following
questions:

» “Have there been any changes in the executive officers or in the officers responsible

for service contract business since your last application?”

¢ “Have you made any changes in the administrator or designated a new administrator
since your last application? Current administrator is listed as:”

* “Since the last application, has applicant or any of the officers listed in question 1
ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... [or] (d)Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”

On behalf of HWAN, Mandalawi answered “No” to each of the questions. (Ex. 7, 12, 21; Test.
Mandalawi.) For the current administrator, Mandalawi wrote “Self.” (Ex. 21)

22, The renewal application for 2014, 2015, and 2016 added a request that the applicant
“List all aliases or names under which the company conducts business (Doing Business As). Provide
supporting documentation.” On behalf of HWAN, Mandalawi answered “NA” because he believed the
question related to additional fictitious names. (Ex. 7, 12, 21; Ex. L at 12, 16, 20; Test. Mandalawi.)

23. The renewal applications for 2014, 2015, and 2016 also ask how many service contracts
were sold to Nevada residents, other information related to revenue, claims paid, and customer
complaints, and information about how complaints are handled. For years 2014, 2015, and 2016,
Mandalawi responded to some of these questions, but left blank the number of customer complaints by
Nevada residents and the question asking how complaints are handled. (Ex. 7, 12, 21; Ex. [ at 14, 18,
23)

/17
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24, The renewal applications for years 2014 and 2015 were approved. (Ex. BB, CC; Test.
Mandalawi.)

25. At the time the Division received HWAN’s 2016 renewal application, the Divistion
requested additional information because the application was deemed incomplete, Specifically, the
statutory security deposit was not sufficient and questions on the application were left blank. The
Division’s requests for information were ignored. As of the date of the hearing, the Division had not
received all of the information requested. (Ex. 33; Ex. L; Ex. DD; Test. Jain.)

26.  As a result of this matter, Mandalawi learned that HWAN’s COR was inactive. Mary
Strong, Management Analyst 111, emailed HWAN on July 21, 2017, explaining that HWAN’s COR had
expired and that the 2016 renewal application was denied. No additional explanation was provided. A
printout of HWAN’s licensing status with the Division shows that HWAN dba Choice Home Warranty
is inactive as of 11/18/2016. (Ex. O, DD: Test. Mandalawi.)

B. Complaints

27.  1In 2009, the Division began receiving complaints about Choice Home Warranty, which
was not registered to sell service contracts in Nevada. (Ex. 28 at 2; Ex. Jat 2))

28.  On January 4, 2014, the Division received a complaint from a technician who provided
services to a consumer on behalf of Choice Home Warranty, but “CHW (CHOICE HOME
WARRANTY, CHW GROUP)” refused to pay them the $20,000 alleged to be owed. The Division
worked out a settlement between Choice Home Warranty and the technician for $7,296. (Ex. 25; Test.
Kuhlman.)

29.  On July 16, 2014, the Division received a consumer complaint against Choice Home
Warranty alleging that Choice Home Warranty failed to pay a valid claim for a broken air conditioning
(“A/C”) unit under the service contract (policy number 628975268). The consumer was forced to pay
$1,025 for an A/C compressor that the consumer believed should have been covered by the service
contract. The consumer requested the claim denial in writing, but was told by the Choice Home
Warranty employee claimed that it was against company policy to issue a denial in writing. (Ex. 11;
Test. Kuhlman.)

111
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30.  On November 19, 2014, the Division received a consumer complaint against Choice
Home Warranty alleging Choice Home Warranty improperly denied a claim when the consumer’s pipe
broke the same day he had purchased the service contract (policy number 465308123). The consumer
paid $826 for repair of a broken pipe. The consumer also complained because he felt Choice Home
Warranty’s advertisement was deceitful and misleading by claiming that the consumer could get
coverage “today,” when the contract requires a thirty-day waiting period. The Division worked out a
settlement between Choice Home Warranty and the consumer for $500. (Ex. 11; Test. Kuhlman.)

31. On July 12, 2016, the Division received a consumer complaint against Choice Home
Warranty alleging Choice Home Warranty improperly denied a claim for a broken A/C unit. The
consumer filed a claim with Choice Home Warranty on June 27, 2016, and Choice Home Warranty
sent a technician, who replaced the capacitor. The A/C unit failed again within a few hours. The
technician returned to look at the unit three times and provided all the information Choice had
requested. The A/C unit still had not been fixed. The consumer called Choice Home Warranty
numerous times and was put on hold on every call for extensive periods and, afier 45 minutes, the call
would fail. The consumer was told that the claim was rejected because the consumer did not maintain
the unit. The consumer sent Choice Home Warranty proof that he did maintain the unit. The consumer
explained that the situation was a “life or death situation” because his significant other, who is disabled,
suffered from heatstroke because she and their little dog have been left in the house with temperatures
exceeding 100-plus degrees. On or about July 25, 2016, the Division worked out a seftlement between
Choice Home Warranty and the consumer for $1,500. (Ex. 38; Test. Kuhlman.)

32. On October 4, 2016, the Division received a consumer complaint against Choice Home
Warranty alleging Choice Home Warranty improperly denied a claim for a broken A/C unit. The
consumer filed a claim with Choice Home Warranty on June 8, 2016, and Choice Home Warranty sent
eight technicians and four A/C companies, and all agreed that the A/C compressor and coil needed to
be replaced, Choice Home Warranty denied the claim explaining that it had a photo of the unit from
August 17, 2016 showing that no maintenance had been done on the unit. The consumer asked for a
copy of the photo, but Choice Home Warranty did not provide the photo. The consumer faxed her

maintenance records for the A/C unit, but was told that Choice Home Warranty could not read the
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records. At the time of the complaint, the consumer was alleged to have endured ten weeks withou‘t
A/C in Las Vegas. (Ex. 24; Test. Kuhlman.)

33. In all, the Division had received approximately 80 complaints about Choice Home
Warranty. Eliminating duplicates, the total was 62. At the time the Complaint, only 2 complaints were
open. All other complaints had been closed. The Division’s concern was that Choice Home Warranty
had a higher ratio of complaints than any other of the 170-plus service contract providers licensed in
Nevada. (Ex. 28; Ex. J, W; Test. Jain.)

34, The Division conducted a general search on Choice Home Warranty online, and
discovered numerous complaints by consumers on different websites. (Test. Jain.)

35, The Business Consumer Alliance rated Choice Home Warranty with an “F”, [t notes the
company’s website as www.choicehomewarranty, DBAs are CHW Group, Inc., Victor Mandalawi as
president, and Victor Hakim as principal. (Ex. 9.)

36. On October 31, 2016, Mike from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty in Edison, New Jersey, was attempting to withdraw money
from the consumer’s bank account after the contract period ended. (Ex. 14.)

37. OnJuly 7, 2016, Stardust from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty refused to replace a pool pump because it was not correctly
installed. (Ex. 15.)

38.  On April 20, 2016, Ira B. from Las Vegas, Nevada, a technician, posted a complaint on
Ripoff Report advising people to stay away from Choice Home Warranty because Choice Home
Warranty does not pay its vendors, and requires vendors to use repair parts according to their terms.
(Ex. 16.)

39.  OnJanuary 14, 2016, laappliance from Las Vegas, Nevada posted a complaint on Ripoff
Report that Choice Home Warranty is a huge scam among contractors. The company had completed
200 jobs for Choice Home Warranty, but Choice Home Warranty had not yet paid them. (Ex. 17))

40.  On October 12, 2016, David N. of Las Vegas, Nevada posted a complaint on Yelp.com
that Choice Home Warranty improperly denied his claims on two occasions. The second claim denial

was after a technician came and inspected the microwave and took photos. The consumer included in

-9.
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his complaint the he received an email from Choice Home Warranty that said, “CHW strives to be rated
#1 in the home warranty industry. Help us succeed with your positive feedback and you will receive 1
FREE month of coverage.” (Ex. 18 at 2))

41.  Choice Home Warranty has been the subject of complaints in other cities—Houston,
Texas, Chicago, Illinois, Overland Park, Kansas, and Titusville, Florida. According to the reports,
Choice Home Warranty in New Jersey denies claims on the basis that the consumers did not maintain
their units, even after consumers provide proof of maintenance. (Ex. 19, 19a, 20, 20a, 39, 40, and 40a.)

42.  In reviewing complaints, Mandalawi has CHW Group employees participate in the
resolution. Mandalawi distinguishes claims as problems with a system or appliance, and a complaint as
a consumer who is dissatisfied with the claim or outcome. When complaints are received, they are
handled by CHW Group employees. If they are escalated, Mandalawi gets involved. Mandalawi has
final authority on complaints and “want(s] to be sure that CHW Group is adhering to the terms and
conditions of the policy and make[s) sure they are in compliance.” Complaint resolution activity is
done at Executive Drive, CHW Group’s Somerset location; sales and marketing is done at the King
Georges Post Road in Edison. Mandalawi spends most of his time at the Somerset location. (Test.
Mandalawi; Test. Ramirez.)

43.  Atameeting of the Parties pending this proceeding, Mandalawi and Hakim reviewed the
records of HWAN to determine how many complaints they have received from the Division since
HWAN’s inception. (Test. Mandalawi; Test. Hakim.)

44, CHW Group handled the claims for the consumer complaints filed with the Division.
CHW Group documents its communications with the consumers. CHW Group concluded that the
consumers’ claims were not covered by the service contracts. (Test. Ramirez.)

45. HWAN presented what it named “Customer Testimonials NV DOI Status of HWAN,”
which is 867 pages of positive testimonials of Choice Home Warranty consumers from around the
country, including Nevada. (Ex. M.)

C. Regulatory Actions
46.  On July 23, 2010, California issued a cease and desist order against Choice Home

Warranty and its officers, along with notices related to @ monetary penalty and right to hearing for
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acting as a provider of home protection contracts without a license. (Ex. 1 at [-4 of 16.) A final order
was entered on August 19, 2010. On October 12, 2010, the California Insurance Commissioner found
that Choice Home Warranty acted as a home protection company without a license from October 25,
2008 through October 1, 2010, and fined Choice Home Warranty $3,530,000. [n December 2010,
Mandalawi, as president of Choice Home Warranty, entered into an agreement with California agreeing
to take certain actions with regard to their business, and pay a $10,000 fine. The agreement was
adopted by the California Commissioner on January 6, 2011. (Ex. I; Ex. G.)

47. On July 29, 2010, Oklahoma issued a cease and desist against Choice Home Warranty
for engaging in service warranty contracts without authorization. Despite the order, Choice Home
Warranty continued to engage in the business. The matter was settled on January 2, 2012, with a fine
of $15,000, and Choice Home Warranty was permitted to continue servicing existing contracts. (Ex. 3;
Ex. H.)

48.  On February 7, 2014, the Oklahoma Commissioner issued an order alleging that Choice
Home Warranty continued to engage in the business “in a course of unfair and deceptive conduct while
circumventing regulatory authority.” (Ex. 3 at 2.) Choice Home Warranty was fined $10,000. (Ex. 3.)
On October 21, 2010, the Insurance Commissioner of the State of Washington issued an Order to Cease
and Desist against CHW Group, Inc. doing business as Choice Home Warranty and
www.ChoiceHome Warranty.com, Victor Mandalawi, President of CHW Group, Inc. (incorporated in
both New York and New Jersey), and others. The Order demanded that all named parties, who are
unlicensed in Washington, cease transacting in the unauthorized business of insurance in Washington,
seeking business in Washington, and soliciting Washington residents to buy unauthorized products
based on the sale of at least 92 service contracts. On January 27, 2011, the Washington Commissioner
issued a Final Order Terminating Proceeding after the named parties filed a stipulation withdrawing
their hearing demand. The Final Order indicated that the Order to Cease and Desist would remain in
effect indefinitely. (Ex. 8 at 3 of 32.)

49, On June 9, 2015, CHW Group, Inc. dba Choice Home Warranty, Victor Mandalawi, and
Victor Hakim agreed to a Final Consent Judgment with the New Jersey Attorney General’s Office for

allegations of using deceptive means to deny claims after the New Jersey Division of Consumer A ffairs
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received 1,085 complaints about Choice Home Warranty. The Judgment requires Choice Home
Warranty, Mandalawi, and Hakim to address issues related to improper advertisements, sales
representatives’” misrepresentations, terms and conditions of the contract, properly licensed technicians,
fair review of claims, timely payment to technicians, payment in lieu of replacement, refunds, training
of employees handling sales and claims, and future consumer complaints. Choice Home Warranty,
Mandalawi, and Hakim were required to pay a $779,913.93 fine including consumer restitution, revise
their business practices, pay for an independent compliance monitor to oversee compliance with the
terms of the Judgment, and execute confessions of judgment in the event of a default on the Judgment.
(Ex. 6; Ex. F, X))
D. Other Evidence Presented at Hearing

50.  In 2016, Home Warranty Administrator of Florida, Inc. and Choice Home Warranty
were named defendants in a civil action in New Jersey. That same year, CHW Group, Inc, dba Choice
Home Warranty and Victor Mandalawi were named defendants in a civil complaint in South Carolina.
(Ex. 9, 29; Test. Mandatawi.)

5I. As part of the Division’s investigation, it obtained a copy of Home Warranty
Administrator of South Carolina, Inc.’s application with the State of South Carolina submitted by
Mandalawi. The application included a biographical affidavit, which requested information about
Mandalawi’s background. To the question, “Are you operating, acting, or have acted as a controlling
person for any other service contract provider or service contract related company?”, Mandalawi
responded yes. To the question, “Have you or a service contract provider or service contract related
company in which you were, or are a controlling person, ever been disciplined by a state regulatory
body?”, Mandalawi responded yes. To the question, “Have you or a service contract provider or
service contract related company for which you were, or are a controlling person, ever been subject to a
cease and desist letter or order, or enjoined, either temporarily or permanently, in any judicial,
administrative, regulatory or disciplinary action?”, Mandalawi responded ves.

Attached to the biographical affidavit is Mandalawi’s résumé. According to it, Mandalawi is
the President of Home Warranty Administrators, which “is currently licensed / registered in Arizona,

Florida, Iilinois, New York, Nevada, Oklahoma, and Texas.” Mandalawi has held this position since
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2010. The résumé also shows that Mandalawi is also President of Choice Home Warranty, and has
held this position since 2008. (Ex. 4] at 14.)

Mandalawi presented a letter to the South Carolina Department of Insurance explaining his
“Yes” responses to the questions on the biographical affidavit. In the letter, Mandalawi introduces
himself as president of Home Warranty Administrator of South Carolina, Inc., and all of its affiliates,
which includes HWAN, and president of Choice Home Warranty. Through the letter, Mandalawi
explains that

Choice Home Warranty (CHW) was the subject of a cease and desist letter in California,

Oklahoma, and Washington. In California, CHW entered into a consent order, in

Oklahoma, Home Warranty Administrator of Oklahoma, Inc. is [sic] now holds a Service

Warranty License, and in Washington CHW is complying with all terms of the cease and

desist.

CHW has been doing business for roughly two years and our home state of New Jersey

does not require companies, such as ours, to be licensed. During the course of its

activities, CHW discovered that all states are not created equal when it came to licensing

requirements for service contracts. In fact, the very definition of the words “service

contracts” changes from state to state. To address this newly discovered issue, CHW

developed the Home Warranty administrators (“HWA™) brand. That is, in order to

address every state’s particular requirements, a separate HWA was created for that state.
(Ex. 41 at 15-16; Test. Mandalawi.)

52.  Choice Home Warranty has a landing page, which is a webpage that consumers land on
when they click a particular email or internet link to Choice Home Warranty. The landing page is part
of Choice Home Warranty’s internet advertising. A potential consumer would enter his/her zip code.
Choice Home Warranty provides some general information and invites people to call them at (888)
531-5403. The advertisement is copyrighted 2017 Choice Home Warranty, and includes its address,
1090 King Georges Post Rd. Edison, NI 08837, and phone number (888) 531-5403. In finer print at the
bottom of the advertisement are links to Choice Home Warranty’s limits of liability and exclusions,
other terms, and the privacy policy. (Ex. 26; Test. Jain; Test. Hakim.)

53.  On August 21, 2017, Felecia Casci, Supervising Legal Secretary at the Division,
received an email from ‘CHOICE Warranty (enews@choicehomewarranty.com)” with the subject,
“VIP Offer: $50 Off & | Month Free” in her personal email account. Choice Home Warranty,

identified at the top of the email, invites Casci to “Never Pay for Covered Home Repairs Again,”

offering $50 off and one month free. According to the email, Choice Home Warranty plans are subject
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to terms and conditions. Choice Home Warranty identifies its address as 1090 King Georges Post Rd,
Edison, NJ 08837, and phone number as 800-814-4206. The advertisement is copyrighted to Choice
Home Warranty in 2017. Nothing in the solicitation identified HWAN as the party selling the service
contract. (Ex. 27; Test. Casci.)

54. On August 16, 2017, Casci received another email from “CHOICE Warranty
(enews@choicechomewarranty.com)” with the subject, “We Appreciate You Felecia” in her personal
email account. Choice Home Warranty, identified at the top of the email, invites Casci to “Never Pay
for Covered Home Repairs Again,” offering $75 off and one month free. According to the email,
Choice Home Warranty plans are subject to terms and conditions. Choice Home Warranty identifies its
address as 1090 King Georges Post Rd, Edison, NJ 08837, and phone number as 800-814-4206. The
advertisement is copyrighted to Choice Home Warranty in 2017. (Ex. 27; Test. Casci.)

55. The Division discovered that some service contracts issued by HWAN were not
approved for use. In the unapproved service contract’s letter to the consumer, the first two lines of the
letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chose to protect
your home with 2 CHW Warranty.” Again in the second paragraph, there is a reference to CHW
Warranty. Under the two boxes is the name Choice Home Warranty and the address, 1090 King
Georges Post Road, Edison, NJ 08837, along with the toll-free number (888) 531-5403. There is no
service contract form number on the bottom of the page indicating approval by the Division. The font
of the contract is reduced such that the contract is 4 pages long instead of the 5 ¥ pages in the approved
service contract. (Ex. 37, Test. Ghan.)

56. When Hakim acknowledged that CHW Group is not licensed to sell, solicit, or offer for
sale service contracts in Nevada, he explained that “Pursuant to section 690C,120.2, administrators are
not required to be licensed to sell service contracts in Nevada.” (Test. Hakim.)

57.  The setup for HWAN in Nevada is the same setup Mandalawi uses for all of the Home
Warranty Administrators companies. All of these entities have a contract with CHW Group, and all of
the entities use the website www.choicehomewarranty.com to sell their service contracts. All of the
entities use substantially the same contract and terms of service. All of the businesses use CHW

Group’s services as provided in agreements similar to the Agreement HWAN has with CHW Group.
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This creates efficiencies in managing the product being sold across the country, with the nuances of
different states’ requirements identified in the service contract sent to consumers. (Test. Mandalawi.)

58.  Since HWAN became licensed in Nevada, CHW Group has continually provided
services to HWAN through the Agreement. CHW Group has tracked its claims statistics. According
to its claims statistics, 23,889 customers have purchased a service contract through Choice Home
Warranty in Nevada since 2011. (Ex. K; Test. Hakim.)

59. In some years, the Division communicated with Mandalawi by telephone or email when
items were not provided with HWAN’s applications. (Test. Mandalawi.)

. CONCLUSIONS OF LAW

In its Amended Complaint, the Division seeks administrative action against Respondent for
(1) falsifying material facts in its applications; (2) engaging in unfair practices in settling claims;
(3) conducting business in an unsuitable manner; and (4) failing to make records available to the
Commissioner upon request. The Division also seeks a cease and desist order because the Commissioner
refused to renew Respondent’s 2016 COR. The Division bears the burden of showing, by a preponderance
of the evidence, that Respondent violated these provisions of the Insurance Code. In hearings for the
Division, “The hearing officer shall liberally construe the pleadings and disregard any defects which do not
affect the substantial rights of any party.” NAC 679B.245.

A. Jurisdiction

The Commissioner is charged with regulating the business of service contracts, which includes
but is not limited to promulgating regulations, reviewing provider records, investigating complaints and
alleged violations of law, and conducting examinations. NRS 679B.120.3 & -.5, 690C.300, -.310 & -
.320. Service contracts are regulated under the Insurance Code pursuant to chapter 690C.

B. Statement of Law

In Nevada, “A provider shall not issue, sell or offer for sale service contracts in this state unless
the provider has been issued a certificate of registration pursuant to the provisions of [NRS chapter
690C].” NRS 690C.150. A provider “means a person who is obligated to a holder pursuant to the
terms of a service contract to repair, replace or perform maintenance on, or to indemnify the holder for
the costs of repairing, replacing or performing maintenance on, goods.” NRS 690C.070. A holder is a
Nevada resident who may enforce the rights under a service contract. NRS 690C.060. An

administrator “means a person who is responsible for administering a service contract that is issued,
sold or offered for sale by a provider.” NRS 690C.020.
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A provider who wishes to issue, sell or offer for sale service contracts in this state must

submit to the Commissioner: A registration application on a form prescribed by the

Commissioner; . . . A copy of each type of service contract the provider proposes to issue,

sell or offer for sale; [and] The name, address and telephone number of each

administrator with whom the provider intends to contract . . ..
NRS 690C.160.1(a), (¢)-(d).

A certificate of registration is valid for 1 year after the date the Commissioner issues the

certificate to the provider. A provider may renew his or her certificate of registration if,

before the certificate expires, the provider submits to the Commissioner an application on

a form prescribed by the Commissioner, [among other things].

NRS 690C.160.3.

Providers are required to comply with certain requirements to ensure the provider is financially
viable. NRS 690C.170. A provider has limitations on the name of its business, and may not use the
name of another provider. NRS 690C.200.1(b). A provider’s service contract must comply with
certain provisions. For example, a service contract must be “understandable and printed in a typeface
that is easy to read.” NRS 690C.260.1{(a). A service contract must also “[ijnclude the name and
address of the provider and, if applicable: The name and address of the administrator. ...
NRS 690C.260.1(d)(1). A provider is prohibited from making “a false or misleading statement” or
“intentionally omit[ting] a material statement.” NRS 690C.260.2.

When a provider receives a claim, it must address the claim within a reasonable amount of time.
If a claim “relates to goods that are essential to the health and safety of the holder”, emergency
provisions must be included in the contract. NAC 690C.110.1(c). Related to claims, certain activities
are considered unfair practices:

(a) Misrepresenting to insureds or claimants pertinent facts or insurance policy

provisions relating to any coverage at issue.

(b) Failing to acknowledge and act reasonably promptly upon communications with

respect to claims arising undet insurance policies.

(¢} Failing to adopt and implement reasonable standards for the prompt investigation and

processing of claims arising under insurance policies.

(e} Failing to effectuate prompt, fair and equitable settlements of claims in which
liability of the insurer has become reasonably clear.

(n) Failing to provide promptly to an insured a reasonable explanation of the basis in the

insurance policy, with respect to the facts of the insured’s claim and the applicable
law, for the denial of the claim or for an offer to settle or compromise the claim.

NRS 686A.310.1.
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Generally, no other provision of the Insurance Code applies except as otherwise provided in
NRS chapter 690C. NRS 690C.120. Provisions that specifically apply to service contracts include
trade practices, examinations, hearings, certain  prohibitions, process, and advertising.
NRS 690C.120.1. Also, “[a] provider, person who sells service contracts, administrator or any other
person is not required to obtain a certificate of authority from the Commissioner pursuant to chapter
680A of NRS to issue, sell, offer for sale or administer service contracts.” NRS 690C.120.2.

The Commissioner is authorized to observe the conduct of a service contract provider to ensure
that “business is not conducted in an unsuitable manner.” NRS 679B.125.2,

“[U]nsuitable manner” means conducting [] business in a manner which:

L. Results in a violation of any statute or regulation of this State relating to insurance;

2. Results in an intentional violation of any other statute or regulation of this State; or

3. Causes injury to the general public,

= with such frequency as to indicate a genera! business practice.
NAC 679B.0385.

C. Respondent

In order to address the Division’s allegations, the Hearing Officer must make a determination
about the parties involved in this matter because many of the issues presented in this hearing hang on
who the service contrac:it provider is. Relying on the use of the different names by Respondent’s
witnesses, who interact with or on behalf of Respondent through a contract, and who would most be
familiar with the entities, the Hearing Officer relies on the names used in the hearing as follows:

Home Warranty Administrator of Nevada, Inc. is HWAN

[ 3
* Choice Home Warranty is CHW Group, Inc., CHW, and Choice Home Warranty
Group

® Home Warranty Administrators is an affiliate of companies with the name Home
Warranty Administrator of [State)

In this case, HWAN is the legal entity that has been authorized to be a service contract provider
in Nevada. HWAN contracted with CHW Group, or Choice Home Warranty, as administrator of
HWAN’s service contracts. In 2014, the Division requested HWAN to register the fictitious name,
Choice Home Warranty,

The evidence is clear that Choice Home Warranty is CHW Group. Respondents have argued

this throughout the case. (Resp’t’s Prehr’g Stmt 3-4.) During the hearing, Mandalawi, Hakim, and

Ramirez referred to CHW Group as Choice Home Warranty. Mandalawi and Hakim both testified that
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HWAN'’s administrator is CHW Group, and that HWAN and CHW Group engaged in a contract for
such services. Choice Home Warranty is owned and controlled by CHW Group. CHW Group owns
the website www.ChoiceHomeWarranty.com, through which various service contracts are sold and
administered, and the employees handling sales, marketing, claims, finance, etc. are all CHW Group
employees.  Finally, according to Mandalawi’s résumé submitted to the State of South Carolina in
2011, Mandalawi was the president of Home Warranty Administrators and the president of Choice
Home Warranty. The names are listed in his résumé as two separate companies. At the time the South
Carolina application was filed, which included Mandalawi’s résumé, Choice Home Warranty was not
registered as a dba for HWAN. This leads to the conclusion that Choice Home Warranty is CHW
Group, Inc.

When an entity registers a dba, or fictitious name, the entity creates a name under which it will
operate. This does not create a new company or change the entity’s legal status. Registering a dba
cannot make one company liable for the acts of another company, even if the two companies share the
same name—it is a legal impossibility. Further, NRS 690C.200.1(b) prohibits a provider from using a
name that is the name of another provider. Choice Home Warranty, under CHW Group, is another
provider even if it is not a Nevada-registered provider. Why the Division requested HWAN to register
the dba Choice Home Warranty is unknown, as it makes the arrangement of these businesses confusing
at best. Registering Choice Home Warranty as HWAN’s dba did not make HWAN and CHW Group
one legal entity for purposes of regulation. Accordingly, it is the Hearing Officer’s position that Choice
Home Warranty as discussed in this matter should not be treated as a fictitious name of HWAN, but
instead as a separate company under CHW Group. For purposes of this Order, the Hearing Officer
relies on this distinction between HWAN and Choice Home Warranty: HWAN is one legal entity, and
Choice Home Warranty is CHW Group, an incorporated entity that is separate from HWAN.

D. The Division Claims Respondent Made False Entries of Material Facts in Its Applications
1. Administrative Actions Against Choice Home Warranty

The Division claims that by failing to disclose other states’ administrative actions against
Choice Home Warranty on its Nevada renewal applications, Respondent engaged in acts that constitute
the unlawful making of false entry of material fact in violation of NRS 686A.070. The Hearing Officer
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disagrees.

Respondent argues that it is legally and factually impossible for HWAN to have made false
misrepresentations in its renewal applications because the renewal applications do not ask for
regulatory information about any of the officers of the applicant, and the Hearing Officer agrees. The
Division’s questions in each of the renewal applications do not ask whether any of the applicant’s
officers have had actions taken against them; rather, the questions ask whether any of the new officers
identified in the renewal application have had actions taken against them. If the Division wanted to
know whether any of applicant’s officers had administrative actions taken against them in other states,
the Division should have asked that question. The Division’s intent regarding the questions on its own
renewal application is not clear, and it would be improper to hold applicants responsible for failing to
disclose information about which the Division never asked.

For the renewal applications submitted for 2011, 2012, and 2013, the service contract provider
that submitted the applications with the Division is Home Warranty Administrators of Nevada, Inc.
HWAN is incorporated in Nevada, creating an independent legal entity. As its own legal entity,
HWAN is responsible for the acts of its business. At no time during this period was HWAN named in
any administrative action in any other state. Therefore, it cannot be said that HWAN made a false entry
on the renewal applications for these years by not reporting administrative actions against Choice
Home Warranty.

For the renewal applications submitted for 2014 and 2015, the service contract provider that
submitted the applications with the Division is Home Warranty Administrators of Nevada, Inc. dba
Choice Home Warranty. As explained in Section C above, however, Choice Home Warranty is CHW
Group. It is a legal impossibility for HWAN to also be CHW Group even if HWAN registered a dba
called Choice Home Warranty. HWAN did not violate Nevada law by failing to disclose
administrative actions taken against CHW Group in other states. CHW Group is HWAN'’s
administrator, and none of the applications asked whether the administrator or its officers have been the
subject of administrative actions in other states. To that end, HWAN was not required to report

administrative actions against Choice Home Warranty in its 2014 and 2015 renewal applications.

Iy
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2. Applications Filed with the Division

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, the evidence shows that Respondent did make a false entry of material fact in its applications.
All the applications presented at the hearing ask the applicant to disclose the name of the administrator.
For all of the renewal applications Mandalawi submitted on behalf of HWAN, the administrator is
noted as “self,” and this was not true. “Self” means that the service contract provider—HWAN in this
case—was administering all of the claims. According to the testimony of Mandalawi, Hakim, and
Ramirez, Choice Home Warranty (which is CHW Group) is the administrator for HWAN. Respondent
argues that this fact was disclosed in HWAN contract HWA-NV-0711, which was provided to the
Division in 2011. Even if the disclosure is sufficient to say the Division was on notice in 2011 (when
the HWAN contract was approved) that Choice Home Warranty was the administrator, every renewal
application submitted indicated the contrary. When asked on the renewal applications whether there
were any changes to the administrator or a newly designated administrator, in each renewal application,
Mandalawi responded that there was no change—the administrator was “self,” which is HWAN. If
CHW Group was the administrator, then “self” was not an accurate response to the question on the
applications. Claims administration is a material part of service contracts and, therefore, a material
fact, required by NRS 690C.160.3. As such, HWAN misstated a material fact in its application. For
each application year starting in 2011 that HWAN reported “self” as the administrator, is one violation
of NRS 686A.070. (Five counts.)

Additionally, HWAN indicated in its applications filed starting in 2011 that it was using the
service contract HWA-NV-0711 that was approved by the Division. On at least one occasion, there is
evidence that HWAN used a service contract that, in fact, was not approved by the Division. Service
contracts must comply with certain provisions of the Insurance Code and, therefore, must be approved
before they are used. The application year 2015 did not disclose the use of an unapproved form. The
service contract is a material part of the service contract provider application and, therefore, a material
fact of the application. As such, HWAN misstated another material fact in its 2015 renewal
application, in violation of NRS 686A.070. (One count.)
iy
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E. The Division Claims Respondent Has Engaged in Unfair Practices in Settling Claims

The Division alleges that the number of complaints against Respondent show that Respondent |

has engaged in unfair practices in settling claims in violation of NRS 686A.310 and had, thereby, acted

in an unsuitable manner. NRS 679B.125.2. Respondent argues that the number of complaints does not

amount to unfair practices in settling claims, and that it believes it provides Nevada customers sterling
service.

In this case, the evidence shows that the Division received at least 63 individual consumer
complaints about HWAN, and 25 consumer complaints against Choice Home Warranty. Of the
complaints, five were presented at the hearing: three complaints from 2014 and two complaints from
2016. The complaints allege that Choice Home Warranty did not cover appliances that consumers
believed were covered, or that Choice Home Warranty did not pay the technician who provided
services on the appliance. When the Division got involved, HWAN agreed to cover or settle the
complaints. The Division’s evidence says the claims were covered; Respondent’s evidence says the
claims were not covered. Respondent’s agreeing to pay the claims as a result of the Division’s
involvement does not mean that Respondent admitted that the claims were covered. As presented, the
Division’s evidence was insufficient to show that Respondent engaged in unfair practices in settling
claims.

F. The Division Claims Respondent Has Failed to Make Its Records Available

The Division claims that Respondent failed to make available information requested by the
Commissioner in violation of NRS 690C.320.2, The Division sought information about HWAN’s
claims and open contracts in Nevada. Respondent argues that the Division presented no evidence to
support this claim.

The evidence shows that the Division made several requests of Respondent through Mandalawi,
including to Mandalawi’s email address of record. Respondent acknowledges having communicated
with the Division via email or telephone on other occasions, as evident through the testimony and
exhibits. The parties both state that the requested information was produced, but only after a subpoena
was issued, which was at least six months after the renewal application was received. Moreover, thig

information relating to how many open contracts and claims Respondent had in Nevada was requested
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in the renewal application, but Respondent did not respond to those questions. The law is clear that,
upon the Commissioner’s request, “[a] provider shall ... make available” records concerning any
service contract issued, sold, or offered for sale available. NRS 690C.320.2. Thus, Respondent
violated NRS 690C.320.2 when it did not produce such information when requested. (One count.)
G. Respondent Has Conducted Business in an Unsuitable Manner
1. Complaints Against Respondent

The Division claims that, given the number of consumer complaints in Nevada, media reports,
and findings by other states, constitutes a pattern of behavior that Respondent is operating in an
unsuitable manner, and that Respondent’s practices cause injury to the general public with such
frequency as to indicate a general business practice, in violation of NRS 690C.325.1¢{b) and
NRS 679B.125.2.

The evidence shows a number of consumer complaints posted online. These reports include
complaints by Nevadans, but the Division made no effort to verify the substance of the complaints.
This evidence, while consistent with the consumer complaints received by the Division, does not
substantiate that Respondent is operating in an unsuitable manner because the substance of the reports
was not vetted. This evidence tends to corroborate that there may be a problem with claims handling.
These violations are troubling, and may warrant further review to determine whether Respondent’s
claims handling is appropriate. However, this evidence regarding claims handling does not show that
Respondent is violating Nevada laws or causing injury to the general public “with such frequency as to
indicate a general business practice.”

2, HWAN'’s Association with CHW Group

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, as argued by Respondent, the Hearing Officer concludes that Respondent conducted business
in an unsuitable manner by allowing an unregistered entity to engage in the business of service
contracts in Nevada.

Respondent argues that the Division violated its due process rights in claiming that HWAN
allowed CHW Group to operate without a license because Respondent “never received proper notice of

the Division’s argument that CHW Group, Inc. is one and the same with HWAN.” (HWAN’s Closing
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Arg. 4.) Respondent further argues that this Order should find “that HWAN and CHW are separate
entities and that CHW has not used HWAN to avoid its own licensing.” (Id. at 7.) The Hearing Officer
finds Respondent’s arguments to be contradictory and unsupported.

Based on the Amended Complaint, it is clear that the Division considered HWAN and Choice
Home Warranty to be one-and-the-same entity. When the Division claimed that Respondent should
have disclosed that Choice Home Warranty had been disciplined in other states, Respondent argued in
its prehearing statement that no such duty existed because HWAN and Choice Home Warranty are two
separate entities because Choice Home Warranty is CHW Group. Facts about how Respondent
operates were presented during the hearing, and it was Respondent’s witnesses who explained who the
different entities, and their respective roles, are. Respondent brought as witnesses the CEO of CHW
Group and the COO of CHW Group, in addition to Mandalawi, President of both HWAN and CHW
Group, who all spoke proficiently about the entities and clearly distinguished them. It was
Respondent’s position that Choice Home Warranty was CHW Group, and Respondent presented
considerable evidence to support its position. Respondent cannot claim that HWAN and Choice Home
Warranty are two separate entities and, in the same breath, conclude that Respondent had no notice of
the Division’s position that HWAN and Choice Home Warranty were considered one and the same
entity to avoid responsibility for violations of law that resulted from the very conclusion they
advocated. Therefore, it cannot be said that Respondent had no notice of the Division’s argument that
CHW Group is one and the same with HWAN.

Respondent also argues that the Division is equitably estopped from taking action against it
because the Division knew that CHW Group and HWAN were selling contracts in Nevada. There is no
evidence that the Division knew that CHW Group and Choice Home Warranty were the same. The
record likewise shows no evidence that the Division was aware that CHW Group was selling contracts
in Nevada, only that Choice Home Warranty was selling contracts in Nevada. The Division asked
HWAN to register Choice Home Warranty as a dba because, after a discussion with Mandalawi, “[iJt
was identified that Choice and HWAN were one and the same entity, that Choice was not selling
illegally because HWAN was a licensed entity in Nevada.” (Test. Jain.) Respondent argues that it

detrimentally relied upon the Division's representation that in exchange for HWAN’s use of the
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fictitious name, the Division released the legal right to initiate an adversarial action that HWAN and
CHW Group are the same entity. How a fictitious name registration amounts to detrimental reliance is
unclear. The Commissioner’s obligation under the Insurance Code is to protect Nevadans in the
business of service contracts. The Commissioner cannot ignore her charge under the law—when an
entity is violating a law that harms Nevadans, the Commissioner must act.

Respondent claims that the Division is estopped from taking action against Respondent because
the Division made express representations to HWAN relative to HWAN’s relationship with CHW
Group, and that HWAN relied on these in conducting its operations. There is no evidence in the record
that HWAN had to or did change its operations as a result of the dba registered in Nevada. More
importantly, there is no evidence that the Division knew that Choice Home Warranty was CHW Group
or of the contract between HWAN and CHW Group. Even if in 2011 the Division approved a contract
in 2011 that indicated that Choice Home Warranty was administering the contract, contract
administration is not approval to issue, sell, or offer for sale service contracts. Moreover, after that
contract was approved in 2011, Respondent indicated that it was itself administering its service
contracts, which was not true.

Based on the presentation of Mandalawi and Hakim, CHW Group, Inc. is the legal entity that
controls and operates all the content, data, contracts, information, processing, management, claims,
marketing, advertising, and sales of all products sold through HWAN, while HWAN manages
regulatory compliance. Respondent claims this creates efficiencies in managing the product being sold
across the country, with the nuances of different states’ requirements identified in the service contract
issued to consumers. According to Hakim, an administrator is permitted to issue, sell, and offer for sale
or administer service contracts without a certificate of registration pursuant to NRS 690C.120.2.
Hakim is incorrect.

Nevada law clearly prohibits the issuance, sale, or offering for sale service contracts unless the
provider has been issued a certificate of registration. NRS 690C.150. The provision Hakim incorrectly
relies on, NRS chapter 690C section 120 subsection 2, involves a certificate of authority issued
pursuant to NRS chapter 680A, which is a certificate issued to insurance companies to operate in

Nevada. A certificate of registration and a certificate of authority are two different things. What NRS
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690C.120.2 says is that a certificate of authority is not required in the business of service contracts and,
50, anyone involved in service contracts is not required to obtain a certificate of authority. It most
certainly does not say that an administrator may issue, sell, or offer to sell service contracts without
proper registration pursuant to NRS 690C.150. Such a reading would make the entirety of NRS chapter
690C a nullity.

By definition, an administrator should not be engaged in issuing, selling, or offering to sell
service contracts. Hakim, Mandalawi, and Ramirez all testified that Choice Home Warranty handles all
sales, advertising, and marketing for HWAN. As Hakim stated, his interest in HWAN is that HWAN
continue to operate, “because if [HWAN is] not operating in the State of Nevada, then Choice Home
Warranty is not operating in the State of Nevada.” (Tr3. 98:9-16.) This is a reflection of CHW
Group’s intent to operate in Nevada using HWAN for “regulatory compliance.” This intent is further
reflected in the service contract that was sold in Nevada that identified CHW Warranty as the
company—a service contract that was not approved for use in Nevada.

Based on the evidence, it is clear that “regulatory compliance” as stated by Mandalawi means
that HWAN holds the certificate of registration in Nevada, and nothing more. Since receiving its COR,
HWAN has been merely a figurchead, enabling an unlicensed entity to engage in the business of
service contracts in Nevada under HWAN’s license. CHW Group has engaged in the business of
service contracts without a license, which is a violation of NRS 690C.150, and skirted regulation by the
Division, which is a danger to the public. This activity has been occurring since at least 2010, when
HWAN was first licensed. With the sale of over 69,000 service contracts, it is undeniable that it is
Respondent’s practice to allow CHW Group to issue, sell, and offer for sale service contracts in
Nevada, thereby avoiding regulation for each contract sold in Nevada. HWAN's practice has occurred
with such frequency as to indicate a general business practice, which amounts to conducting business in
an unsuitable manner, in violation of NRS 690C.325 and 679B.125.

H. The Division Requests a Cease and Desist Order to Prevent Respondent from Engaging in
the Business of Service Contracts Without a Certificate of Registration

In the Amended Complaint, the Division indicates that Respondent filed a renewal application

for 2016, and that the Commissioner is authorized to refuse to renew a provider’s certificate of
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registration (“COR™). The Division requested a cease and desist be issued. In arguing that
Respondent’s 2016 COR was properly denied the Division appears to be claiming that Respondent is
improperly engaging in the business of service contracts. Respondent argues that it had no notice of the
facts underlying the Division’s position that it did not appropriately renew its COR in 2016.
Mandalawi believed that the issue of the 2016 renewal application would be considered in this hearing
and that, until then, HWAN could continue operating in Nevada. (Test. Mandalawi.) The Hearing
Officer finds that the Division did not properly notify Respondent that the 2016 renewal application
was denied.

In Nevada, certificates of registration for service contract providers expire one year after the
COR is issued. NRS 690C.160.3. Nothing in Nevada law grants the Division authority to allow a
provider to continue operating after the expiration of a COR, but a provider may submit a renewal
application to receive a new COR to continue operating. It is unclear how the automatic expiration of a
COR after one year would require notice to the provider for due process purposes when the law clearly
makes the COR available for one year and no longer. However, when a provider timely submits a
renewal application that is denied, then the Division must issue a notice to the provider about the
denial, providing an explanation for the denial and an opportunity for the provider to request a hearing
on the propriety of the denial. A hearing on such denials are heard within 30 days.

In this case, Respondent timely filed a renewal application on or about November 7, 2016, to
obtain a new COR. When the Division found the renewal application to be incomplete, the Division
should have promptly notified Respondent that the renewal application was not complete and,
therefore, denied so that Respondent would know that it was not approved to continue operating in
Nevada. Notice of the denial was finally provided on or about July 21, 2017, almost eight months after
HWAN submitted the application. The denial also provided no information as to why the renewal
application was denied, nor did it notify Respondent that it could appeal the decision through a hearing
request. Thus, the Hearing Officer finds that for the service contracts sold up until the date of this
Order, Respondent cannot be found to have sold without a valid COR in violation of Nevada law since
the Division did not properly notify Respondent of the denial with an explanation of the denial or of the

opportunity for a hearing on the denial, which would have been adjudicated within 30 days of a hearing

-26-

AR ANANa




r2

10

11

18

19

20

21

22

23

24

25

26

27

28

request and prevented |3 months of Respondent selling service contracts without a COR.

Nonetheless, the registration expired as a matter of law on November 18, 2016. Therefore, as of
the date of this Order, Respondent is on notice that it must apply for a renewal of its certificate of
registration if it wishes to continue in the business of service contracts in Nevada within 30 days of the
date of this Order. The Division must issue its determination on the application no later than 15
business days after receipt of the complete application. As a result, the Division cannot take action
against Respondent for issuing, selling, or offering for sale service contracts without a certificate of
registration from the date of this Order plus 45 days.’

ORDER OF THE HEARING OFFICER

Based on the foregoing Findings of Fact and Conclusions of Law, the preponderance of the
evidence presented at hearing shows that Respondent has violated the provisions of the Insurance Code
complained of by the Division. Accordingly, the Hearing Officer HEREBY ORDERS that:

I. Respondent be fined $30,000, the maximum fine of $5,000 allowed under NRS 686A.183.1(a),
for each of six violations of making a false entry of material fact in a record or statement in
violation of NRS 686A.070;

2. Respondent be fined $500, an administrative fine authorized pursuant to NRS 690C.325.1 in
lieu of a revocation, for failing to make its records available to the Commissioner upon request;

3. Respondent be fined $50 for each act or violation,* for conducting business in an unsuitable
manner by allowing an unregistered entity to issue and offer service contracts in Nevada, and to
sell 23,889 service contracts in Nevada through Respondent’s certificate of registration, for a
total of $1,194,450; and

/17
17
/17
1117

3 This ruling does not prevent the Division from taking action for other violations in connection with
the service contracts issued, sold, or offered for sale, during this period if any are later discovered.
* Pursuant to NRS 690C.325.1, the maximum administrative fine allowed is $1,000 per act or violation.

7.
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4. 1f Respondent wishes to continue engaging in the business of service contracts in Nevada,
Respondent may apply for a certificate of registration as provided in this Order.

5. All administrative fines imposed in this Order are due no later than 30 days from the date of this
Order.
So ORDERED this 18" day of December 2017.

7R

Aléxia M/ Emmermanié
Hearing Officer

FINAL ORDER OF THE COMMISSIONER

Based on the record in this administrative hearing and having reviewed the Hearing Officer’s
Findings of Fact and Conclusion of Law in this matter, Cause No. 16.0126, I concur with the Hearing
Officer’s Order. For good cause appearing, | specifically adopt the Findings of Fact, Conclusions of
Law, and Order of the Hearing Officer as the Final Order in this matter.

[T IS SO ORDERED.

gin
DATED this_ (% day of December, 2017.
/

el

BARBARA D. RICHARDSON
Commissioner of Insurance
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served the FINDINGS OF FACT,
CONCLUSIONS OF LAW, ORDER OF HEARING OFFICER, AND FINAL ORDER
OF THE COMMISSIONER, in CAUSE NO. 17.0050, via electronic mail and by mailing a

true and correct copy thereof, properly addressed with postage prepaid, certified mail return
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receipt requested, to the following:

Kirk B. Lenhard, Esg.

Brownstein Hyatt Farber Schreck, LLP

160 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: klenhard @bhfs.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9357

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: chance @bhfs.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9364

Lori Grifa, Esqg.

Archer & Greiner, P.C.

Court Plaza South, West Wing

21 Main Street, Suite 353

Hackensack, NJ 07601

E-MAIL: lgrifa@archerlaw.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9371

and copies of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Attorney General
Nevada Attorney General’s Office
E-MAIL: ryien@ag.nv.gov

DATED this 18" day of December, 2017.

/%fm/

Employe of the State of Nevada
Department of Business and Industry

Divisic:fof Insurance
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE

IN THE MATTER OF ) CAUSENO. 17.0050

)
HOME WARRANTY ADMINISTRATOR ) COMPLAINT AND APPLICATION
OF NEVADA, INC, dba CHOICE HOME ) FOR ORDER TO SHOW CAUSE

WARRANTY )

)
Respondent. )
)

The State of Nevada, Department of Business and Industry, Division of Insurance

“Division”), sends greetings to:
b

HOME WARRANTY ADMINISTRATOR OF NEVADA, INC.
dba CHOICE HOME WARRANTY

YOU ARE HEREBY NOTIFIED of the conduct, conditions, or acts which are deemed
by the Commissioner of Insurance (“Commissioner”) to be in violation of the following
provision of Nevada Revised Statutes (“NRS”): NRS 686A.070—falsifying material fact in any
book, report, or statement; NRS 690C.325(1)(b)--conducting business in an unsuitable manner;
and NRS 686A.310—cngaging in unfair practices in settling claims.! The Commissioner may

refuse to renew or may suspend a provider’s certificate of registration pursuant to

NRS 690C.325.

'NRS 690C.120 Applicability of other provisions,

1. Except as otherwise provided in this chapter, the marketing, issuance, sale, offering
for sale, making, proposing to make and administration of service contracts are not subject to
the provisions of title 57 of NRS, except, when applicable, the provisions of;

(a) NRS 679B.020 to §79B.152, inclusive;

(b) NRS 679B.159 to 679B.300, inclusive;

(c) NRS 679B.310 to 679B.370, inclusive;

(d) NRS 679B.600 to 679B.690, inclusive;

(e) NRS 685B.090 to 685B.190, inclusive;

(f) NRS 686A.010 to 686A.095, inclusive;

(8) NRS 686A.160 to 686A.187, inclusive; and

(h) NRS 686A.260, 686A.270, 686A.280, 686A.300 and 686A.310.
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COMPLAINT
A, Jurisdiction
1. The Commissioner has exclusive jurisdiction to regulate the business of service
contracts in the state of Nevada pursuant to chapter 690C of the NRS. The
actions described in this complaint are actions that involve the regulation of the
business of service contracts in the state of Nevada.
B. Respondent
1. Respondent, Home Warranty Administrator of Nevada, Inc. dba Choice Home
Warranty (“CHW”), had a certificate of registration (ORG ID# 113194) as a
service contract provider in Nevada since November 18, 2010. CHW submitted a
renewal application of registration on November §, 2016,
C. Allegations of Fact
1. On July 23, 2010, Insurance Commissioner of California, Steve Poizner, issued a
cease and desist order to CHW for “acting in a capacity for which a license,
registration, or certificate of authority from the Commissioner was required but
not possessed.” CHW had, through the internet, through toll-free telephone lines,
and through other means and devises, solicited the purchase of home protection
contracts to persons residing in California. CHW did not possess the proper
licensure, registration, or certificate required to conduct such business in
California. An entry of default judgment was entered in this case on October 12,
2010, finding CHW “has continued to act in a capacity for which a home
protection company license or a certificate of authority is required but is not
possessed” thereby issuing CHW a fine of $3,530,000.00.
2. President of CHW, Victor Mandalawi, submitted a 2011-2012 Service Contractor
Provider Renewal Application to the Nevada Division on Insurance on October
31, 2011. Mr. Mandalawi falsely answered “no” to question 3(d), on page 2 of

the application, which reads, “Since the last application, has applicant or any of
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the officers listed in Section 1 ever: (d) been fined by any state govermmental
agency or authority in any matter regarding service contracts?” The “no™ answer
provided is false because the Insurance Commissioner of California fined CHW
$3,530,000.00 on October 12, 2010, dwing the time between CHW'’s initial (last)
application and CHW’s October 31, 2011, renewal application,

On July 15, 2011, the Insurance Commissioner of the state of Oklahoma issued an
Order in response to an Emergency Cease and Desist Order issued by the
Oklahoma Insurance Department on July 29, 2010. The Cease and Desist Order
was issued “pursuant to a finding that CHW was unauthorized to engage in the
business of offering, providing, servicing, and entering service warranty
agreements, service warranty contracts, indemnity agreements or indemnity
contracts, and in violation of Oklahoma insurance code.” M, Mandalawi
stipulated on behalf of CHW that CHW “does not hold any license, certificate of
authority, or other authorization from the Oklahoma Insurance Department to
engage in the business of offering, providing, servicing, and entering service
warranty agreements.” On December 29, 2011, the Oklahoma Insurance

Commissioner fined CHW $25,000.00.

. President Victor Mandalawi of CHW submitted a 2012-2013 Service Contractor

Provider Renewal Application to the Nevada Division on Insurance on October
19, 2012. Mr. Mandalawi falsely answered “no” to question 3(d), on page 2 of
the application, which reads, “Since the last application, has applicant or any of
the officers listed in Section 1 ever: (d) been fined by any state governmental
agency or authority in any matter regarding service contracts?” The “no” answer
provided was false because the Insurance Commissioner of the state of Oklahoma
{ined CHW $25,000.00 on December 29, 2011, during the time between CHW’s

last application and CHW’s renewal application.

5. On February 7, 2014, the Insurance Commissioner in the State of Oklahoma
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issued an Order stating;

“CHW had willfully violated a Consent Order dated January 2,
2012, by failing to pay all valid claims and refunds that arise
pursuant to service warranty agreements in Oklahoma. IT IS
FURTHER ORDERED that Respondent (CHW) has
knowingly and willfully violated provisions of the Service
Warranty Act; failed to update its address with the Oklahoma
consumer and the Insurance Commissioner; and failed to
respond to the Oklahoma Insurance Commissioner and, as a
result, Respondent is fined in the amount of Ten Thousand
Dollars.”

This Order was issued in response to a consumer complaint submitted to the
Insurance Commissioner in the state of Oklahoma alleging that CHW denied a
claim from the consumer without ever investigating circumstances surrounding
the claim and ignoring repeated attempts from the consumer to resolve the issue
in good faith. The February 7, 2014, Order concluded that CHW violated
Oklahoma’s deceptive trade acts

“by failing to acknowledge and act promptly upon
communication with respect to the claim; by denying
Johnson’s (aggrieved consumer) claim without conducting
reasonable investigation based upon available information;
failing to promptly provide a reasonable explanation to
Johnson in relation to the facts or applicable law for the denial
of the claim.”

. President Victor Mandalawi of CHW, submitted a 2014-2015 Service Contractor

Provider Renewal Application to the Nevada Division on Insurance on November
12, 2014. Mr. Mandalawi falsely answered “no” to question 4(d), on page 2 of
the application, which reads, “Since the last application, has applicant or any of
the officers listed in Section 1 ever: (d) been fined by any state governmental
agency or authority in any matter regarding service contracts?” The “no” answer
provided was false because the Insurance Commissioner of the state of Oklahoma

fined CHW $10,000.00 on February 7, 2014, during the time between CHW’s last
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application and CHW’s renewal application.

CHW and its officers, directors, employees, et al., agreed to a Final Consent
Judgment on May 21, 2015, to resolve a complaint brought by the New Jersey
Attorney General’s Office and the New Jersey Division of Consumer Affairs
alleging violation of New Jersey’s Consumer Fraud Act and New Jersey
regulations governing general advertising. The Final Consent Judgment was filed
by the Superior Court of New Jersey and signed by the Honorable Travis L.
Francis on June 9, 2015, and required various injunctive relief, revised business
practices; the reporting of additional consumer complaints; the mandatory

retaining of a compliance monitor; and a settlement payment of $779,913.93.

. President Victor Mandalawi of CHW submitted a 2015-2016 Service Contractor

Provider Renewal Application to the Nevada Division on Insurance on November
17, 2015. Mr. Mandalawi falsely answered “no” to question 4(d), on page 2 of
the application, which reads, “Since the last application, has applicant or any of
the officers listed in Section 1 ever: (d) been fined by any state governmental
agency or authority in any matter regarding service contracts?” The “no” answer
provided was false because the New Jersey Attorney General’s Office and the
New Jersey Division of Consumer Affairs settled the matter with CHW for
$779,913.93 during the time between CHW’s last application and CHW’s renewal

application.

. During the period CHW was registered as a Service Contractor Provider in

Nevada, the Nevada Division of Insurance has received more than 80 consumer
complaints,.  The consumer’s descriptions detailing the complaints depict
incidents where CHW does not communicate with a policyholder after the
policyholder has filed a claim, incidents where policyholder claims are denied
without communication or investigation, and complaints from service providers

who have not been paid from CHW after performing services for them,
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10. CHW submiited their 2016-2017 Service Contractor Provider renewal application

on November 8, 2016. Subsequently, the Nevada Division of Insurance requested
information from CHW inquiring as to how many open contracts and claims
CHW had in Nevada. CHW has not responded to the Division’s request at the

time of this filing,

D. Violations Alleged

1.

NRS 686A.070 provides that it is unlawful to knowingly make or cause to be
made any false entry of a material fact in any book, report, or statement of any
person or knowingly omit to make a true entry of any material fact pertaining to
such person’s business in any book, report, or statement of such person. Any
person who violates, or with like intent, aids or abets any violation of this section
is guilty of a gross misdemeanor.

CHW by and through its president, Victor Mandalawi, engaged in acts that
constitute the unlawful making of false entry of material fact in each of CHW’s
renewal applications in the years 2011, 2012, 2014, and 2015,

CHW’s complaints regarding failures to communicate with policyholders and
inappropriately denying claims violates NRS 686A.310(1)(b)—failing to
acknowledge and act reasonably promptly upon communications with respect to
claims arising under insurance policies,”

The business practices of CHW, as documented by Nevada complaints; the Better
Business Bureau, news and media outlets; and the findings of fact of the various
Courts’ actions described above, constitute a pattern of behavior that CHW is
operating in an unsuitable manner, CHW'’s practices cause injury to the general
public with such frequency as to indicate a general business practice. As such,
CHW is in violation of NRS 679B.125(2)—conducting business in an unsuitable
manner,

Pursuant to the findings of fact of the various Courts’ Orders described above,
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CHW also is in violation of NRS 686A.170—engaging in unfair and deceptive
trade practices,
The Commissioner may refuse to renew or may suspend a provider’s certificate of

registration pursuant to NRS 690C.325,

E. Action Required

Based upon the foregoing and pursuant to NRS 690C.325:

1.

6.

Refuse to renew and revoke, subject to the rights afforded under the law, the
certificate of registration for HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME WARRANTY.

Pursuant to  NRS  686A.183(1)(a), fine HOME WARRANTY
ADMINISTRATOR OF NEVADA, INC. dba CHOICE HOME WARRANTY
$5,000 for each act or violation of NRS 686A.010 to 686A.310.

Pursuant to NRS 690C.325, discipline and/or refuse to renew and revoke HOME
WARRANTY ADMINISTRATOR OF NEVADA, INC. dba CHOICE HOME
WARRANTY for violating NRS 690C.320(2) and failing to make available to
the Commissioner for inspection any accounts, books, and records concerning
any service contract issued, sold, or offered for sale by the provider.

Issue a cease and desist order pursuant to NRS 686A.170.

Withhold the security deposit, as required by NRS 690C.170(2), to service
existing contractual obligations of HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME WARRANTY.

Order any other action deemed appropriate by the Hearing Officer.

II.  APPLICATION FOR ORDER TO SHOW CAUSE

Under the authority of Title 57 of the NRS, and other applicable laws and regulations of

the State of Nevada, and other general powers and duties of the Commissioner, the Division

hereby respectfully requests that an Order to Show Cause be issued requiring Respondent

HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. dba CHOICE HOME
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WARRANTY to appear and show cause, if any, why the non-renewal of its certificate of
registration, and the imposition of fines and a cease and desist, should not be ordered.

At the hearing, the Division may offer written and oral evidence. Respondent also would
have the opportunity to offer written and oral evidence.

Pursuant to Nevada Administrative Code (NAC) 679B.311, Respondent may choose to
be represented by an attorney in this matter. If Respondent wishes to be represented by an
attorney, Respondent shall notify the Division in writing of the name, address, and telephone
number of its counsel not later than five (5) days before the hearing.

WHEREFORE, unless Respondent appears at the time and place of the hearing and
shows good and just cause why appropriate administrative action should not be taken, the
Commissioner may issue an Order against Respondent for the relief requested by the Division.

DATED this 9th day of May 2017,

ADAM PAUL LAXALT
Attorney General

By (o I
RICHARD PAILI YIENJ
Deputy Attorney General
100 N. Carson Street
Carson City, Nevada 89701
(775) 684-1129
Atrorney for the Division of Insurance
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CERTIFICATE OF SERVICE
I hereby certify that I have this date served the following;
¢ COMPLAINT AND APPLICATION FOR ORDER TO SHOW CAUSE
e ORDER TO SHOW CAUSE
¢ ORDER APPOINTING HEARING OFFICER
¢ APPLICATION FOR SUBPOENA DUCES TECUM
e SUBPOENA DUCES TECUM

in CAUSE NO. 17.0050, by mailing true and correct copies thereof, properly addressed with

postage prepaid, certified mail return receipt requested, to:

Home Warranty Administrator of Nevada, Inc.

dba Choice Home Warranty

Attn: Victor Mandalawi

90 Washington Valley Road

Bedminster, NJ 07921-2118

CERTIFIED MAIL NO. 7016 2140 0000 7181 9786

Home Warranty Administrator of Nevada, Inc.

dba Choice Home Warranty

Attn: Victor Mandalawi

1090 King Georges Post Road, Building 10

Edison, NJ 08837

CERTIFIED MAIL NO. 7016 2140 0000 7181 9793

and, the originals of the foregoing were hand-delivered to:

Alexia M. Emmermann, Esq.

Hearing Officer

Department of Business and Industry
Division of Insurance

1818 East College Parkway, Suite 103
Carson City, NV 89706

and, copies of the foregoing were sent via electronic mail to:
Richard Yien, Deputy Attorney General

Nevada Attomey General’s Office
E-MAIL: ryien@ag.nv.gov f’ /7

DATED this /4*“day of May, 2017.

mployee @ the S ate of Nevada
epartme ness and Industry
Division 0 nsurance
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STATE OF NEVADA

o

DEPARTMENT OF BUSINESS AND INDUSTRY Hiv. ot Inst

Srate of M
DIVISION OF INSURANCE ot

IN THE MATTER OF ) CAUSE NO. 17.0050
)
HOME WARRANTY ADMINISTRATOR ) AMENDED
OF NEVADA, INC. dba CHOICE HOME ) COMPLAINT AND APPLICATION
WARRANTY ) FOR ORDER TO SHOW CAUSE
)
)

Respondent.
)

O 160 I O N W N

10
11
12
13
14
15
16
17
18
19
20

The State of Nevada, Department of Business and Industry, Division of Insurance

(“Division”), sends greetings to:

HOME WARRANTY ADMINISTRATOR OF NEVADA, INC.
dba CHOICE HOME WARRANTY

YOU ARE IIEREBY NOTIFIED of the conduct, conditions, or acts which are deemed by the
Commissioner of Insurance (“Commissioner”) to be in violation of the following provision of
Nevada Revised Statutes (“NRS™): NRS 686A.070-falsifying material fact in any book, report,
or statement; NRS 690C.325(1)(b)—conducting business in an unsuitable manner; and
NRS 686A.310—engaging in unfair practices in settling claims.! The Commissioner may refuse
to renew or may suspend a provider’s certificate of registration pursuant to

NRS 690C.325.

21
22
23
24
25
26
27
28

INRS 690C.120 Applicability of other provisions.

1. Except as otherwise provided in this chapter, the marketing, issuance, sale, offering for
sale, making, proposing to make and administration of service contracts are not subject to the
provisions of title 57 of NRS, except, when applicable, the provisions of:

(a) NRS 679B.020 to 679B.152, inclusive;

(b) NRS 679B.159 to 679B.300, inclusive;

(c) NRS 679B.310 to 679B.370, inclusive;

(d) NRS 679B.600 to 679B.690, inclusive;

(e) NRS 685B.090 to 685B.190, inclusive;

() NRS 686A.010 to 686A.095, inclusive;

(g) NRS 686A.160 to 686A.187, inclusive; and

(h) NRS 686A.260, 686A.270, 686A.280, 686A.300 and 68GA.310.
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COMPLAINT
A. Jurisdiction
1. The Commissioner has exclusive jurisdiction to regulate the business of service
contracts in the state of Nevada pursuant to chapter 690C of the NRS. The actions
described in this complaint are actions that involve the regulation of the business
of service contracts in the state of Nevada.
B. Respondent
1. Respondent, Home Warranty Administrator of Nevada, Inc, dba Choice Iome
Warranty (“CHW?”), had a certificate of registration (ORG 1D# 113194) as a
service contract provider in Nevada since November 18, 2010. CHW submitted a
renewal application of registration on November 8, 2016.
C. Allegations of Fact
1. On July 23, 2010, Insurance Commissioner of California, Steve Poizner, issued a
cease and desist order to CHW for “acting in a capacity for which a license,
registration, or certificate of authority from the Commissioner was required but
not possessed.” CHW had, through the internet, through toll-free telephone lines,
and through other means and devises, solicited the purchase of home protection
confracts to persons residing in California. CHW did not possess the proper
licensure, registration, or certificate required to conduct such business in
California. An entry of default judgment was entered in this case on October 12,
2010, finding CHW “has continued to act in a capacity for which a home
protection company license or a certificate of authority is required but is not
possessed” thereby issuing CHW a fine of $3,530,000.00.
2. President of CHW, Victor Mandalawi, signed a 2011-2012 Service Contractor
Provider Renewal Application to the Nevada Division on Insurance on October
31,2011. Mr. Mandalawi falsely answered “no” to question 3(d), on page 2 of the

application, which reads, “Since the last application, has applicant or any of the
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officers listed in Section 1 ever: (d) been fined by any state governmental agency
or authority in any matter regarding service contracts?” The “no” answer
provided is false because the Insurance Commissioner of California fined CHW
$3,530,000.00 on October 12, 2010, during the time between CHW?s initial (last)
application and CHW'’s October 31, 2011, renewal application.

On July 15, 2011, the Insurance Commissioner of the state of Oklahoma issued
an Order in response to an Emergency Cease and Desist Order issued by the
Oklahoma Insurance Department on July 29, 2010, The Cease and Desist Order
was issued “pursuant to a finding that CHW was unauthorized to engage in the
business of offering, providing, servicing, and entering service warranty
agreements, service warranty contracts, indemnity agreements or indemnity
contracts, and in violation of Oklahoma insurance code.” M. Mandalawi
stipulated on behalf of CHW that CHW “does not hold any license, certificate of
authority, or other authorization from the Oklahoma Insurance Department to
engage in the business of offering, providing, servicing, and entering service
warranty agreements.” On December 29, 2011, the Oklahoma Insurance

Comumissioner fined CHW $15,000.00.

. President Victor Mandalawi of CHW signed a 2012-2013 Service Contractor

Provider Renewal Application to the Nevada Division on Insurance on October
19, 2012. Mr. Mandalawi falsely answered “no” to question 3(d), on page 2 of
the application, which reads, “Since the last application, has applicant or any of
the officers listed in Section 1 ever: (d) been fined by any state governmental
agency or authority in any matter regarding service contracts?” The “no” answer
provided was false because the Insurance Commissioner of the state of Oklahoma
fined CHW $15,000.00 on December 29, 2011, during the time between CHW’s

last application and CHW’s renewal application.

5. On February 7, 2014, the Insurance Commissioner in the State of Oklahoma
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issued an Order stating:

“CHW had willfully violated a Consent Order dated January 2,
2012, by failing to pay all valid claims and refunds that arise
pursuant to service warranty agreements in Oklahoma, IT IS
FURTHER ORDERED that Respondent (CHW) has
knowingly and willfully violated provisions of the Service
Warranty Act; failed to update its address with the Oklahoma
consumer and the Insurance Commissioner; and failed to
respond to the Oklahoma Insurance Commissioner and, as a
result, Respondent is fined in the amount of Ten Thousand
Dollars.”

This Order was issued in response to a consumer complaint submitted to the
Insurance Commissioner in the state of Oklahoma alleging that CHW denied a
claim from the consumer without ever investigating circumstances surrounding
the claim and ignoring repeated attempts from the consumer to resolve the issue
in good faith. The February 7, 2014, Order concluded that CHW violated

Oklahoma’s deceptive trade acts

“by failing to acknowledge and act promptly upon
communication with respect to the claim; by denying
Johnson’s (aggrieved consumer) claim without conducting
reasonable investigation based upon available information;
failing to promptly provide a reasonable explanation to
Johnson in relation to the facts or applicable law for the denial
of the claim.”

6. President Victor Mandalawi of CHW, signed a 2014-2015 Service Contractor

Provider Renewal Application to the Nevada Division on Insurance on November
12, 2014, Mr. Mandalawi falsely answered “no” to question 4(d), on page 2 of
the application, which reads, “Since the last application, has applicant or any of
the officers listed in Section 1 ever: (d) been fined by any state governmental
agency or authority in any matter regarding service contracts?” The “no” answer
provided was false because the Insurance Commissioner of the state of Oklahoma

fined CHW $10,000.00 on February 7, 2014, during the time between CHW’s last
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application and CHW’s renewal application.

CHW and its officers, directors, employees, et al., agreed to a Final Consent
Judgment on May 21, 2015, to resolve a complaint brought by the New Jersey
Attorney General’s Office and the New Jersey Division of Consumer Affairs
alleging violation of New Jersey’s Consumer Fraud Act and New Jersey
regulations governing general advertising. The Final Consent Judgment was filed
by the Superior Court of New Jersey and signed by the Honorable Travis L.
Francis on June 9, 2015, and required various injunctive relief, revised business
practices; the reporting of additional consumer complaints; the mandatory
retaining of a compliance monitor; and a settlement payment of $779,913.93.
President Victor Mandalawi of CHW signed a 2015-2016 Service Contractor
Provider Renewal Application to the Nevada Division on Insurance on November
17,2015, Mr. Mandalawi falsely answered “no” to question 4(d), on page 2 of
the application, which reads, “Since the last application, has applicant or any of
the officers listed in Section 1 ever: (d) been fined by any state governmental
agency or authority in any matter regarding service contracts?” The “no” answer
provided was false because the New Jersey Attorney General’s Office and the
New Jersey Division of Consumer Affairs settled the matter with CHW for
$779,913.93 during the time between CHW’s last application and CHW’s

renewal application.

. During the period CHW was registered as a Service Contractor Provider in

Nevada, the Nevada Division of Insurance has received more than 80 consumer
complaints. The consumer’s descriptions detailing the complaints depict
incidents where CHW does not communicate with a policyholder after the
policyholder has filed a claim, incidents where policyholder claims are denied
without communication or investigation, and complaints from service providers

who have not been paid from CHW after performing services for them.

[934
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10. CHW submitted their 2016-2017 Service Contractor Provider renewal

application on November 8, 2016. Subsequently, the Nevada Division of
Insurance requested information from CHW inquiring as to how many open
contracts and claims CHW had in Nevada. CHW has since responded to the

Division’s request upon a subpoena ordered in these proceedings.

D. Violations Alleged

1.

NRS 686A.070 provides that it is unlawful to knowingly make or cause to be
made any false entry of a material fact in any book, report, or statement of any
person or knowingly omit to make a true entry of any material fact pertaining to
such person’s business in any book, report, or statement of such person. Any
person who violates, or with like intent, aids or abets any violation of this section
is guilty of a gross misdemeanor.

CHW by and through its president, Victor Mandalawi, engaged in acts that
constitute the unlawful making of false entry of malerial facl in each of CHW’s
renewal applications in the years 2011, 2012, 2014, and 2015.

CHW’s complaints regarding failures to communicate with policyholders and
inappropriately denying claims violates NRS 686A.310(1)(b)—"failing to
acknowledge and act reasonably promptly upon communications with respect to
claims arising under insurance policies.”

The business practices of CHW, as documented by Nevada complaints; the Better
Business Bureau, news and media outlets; and the findings of fact of the various
Courts’ actions described above, constitute a pattern of behavior that CHW is
operating in an unsuitable manner. CHW?’s practices cause injury to the general
public with such frequency as to indicate a general business practice. As such,
CHW is in violation of NRS 679B.125(2)~conducting business in an unsuitable
manner.

Pursuant to the findings of fact of the various Courts’ Orders described above,
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CHW also is in violation of NRS 686A.170-—engaging in unfair and deceptive
trade practices.

6. The Commissioner may refuse to renew or may suspend a provider’s certificate

of registration pursuant to NRS 690C.325,
E. Action Required
Based upon the foregoing and pursuant to NRS 690C.325:

1. Refuse to renew and revoke, subject to the rights afforded under the law, the
certificate of registration for HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME WARRANTY.

2. Pursuant to NRS 686A.183(1)(a), fine HOME WARRANTY
ADMINISTRATOR OF NEVADA, INC. dba CHOICE HOME WARRANTY
$5,000 for each act or violation of NRS 686A.010 to 686A.310.

3. Pursuantto NRS 690C.325, discipline and/or refuse to renew and revoke HOME
WARRANTY ADMINISTRATOR OF NEVADA, INC. dba CHOICE HOME
WARRANTY for violating NRS 690C.320(2) and failing to make available to
the Commissioner for inspection any accounts, books, and records concerning
any service contract issued, sold, or offered for sale by the provider.

4. Issue acease and desist order pursuant to NRS 686A.170.

5. Withhold the security deposit, as required by NRS 690C.170(2), to service
existing contractual obligations of HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME WARRANTY.

6. Order any other action deemed appropriate by the Hearing Officer.

II.  APPLICATION FOR ORDER TO SHOW CAUSE

Under the authority of Title 57 of the NRS, and other applicable laws and regulations of
the State of Nevada, and other general powers and duties of the Commissioner, the Division
hereby respectfully requests that an Order to Show Cause be issued requiring Respondent

HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. dba CHOICE HOME
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1} WARRANTY to appear and show cause, if any, why the non-renewal of its certificate of
2| registration, and the imposition of fines and a cease and desist, should not be ordered.
3 At the hearing, the Division may offer written and oral evidence. Respondent also would
have the opportunity to offer written and oral evidence.

Pursuant o Nevada Administrative Code (NAC) 679B.311, Respondent may choose to
be represented by an attorney in this matter. If Respondent wishes to be represented by an attorney,
Respondent shall notify the Division in writing of the name, address, and telephone number of its

counsel not later than five (5) days before the hearing.

N2 =) T ¥ T

WHEREFORE, unless Respondent appears at the time and place of the hearing and
10{ shows good and just cause why appropriate administrative action should not be taken, the

11| Commissioner may issue an Order against Respondent for the relief requested by the Division.

12 DATED this 5™ day of September 2017.
13 ADAM PAUL LAXALT
14 Attorney General
15 -
By: M %"
16 RICHARD PAILI YIEN~__/
17 Deputy Attorney General
100 N. Carson Street
18 Carson City, Nevada §9701
(775) 684-1129
19 Attorney jor the Division of Insurance
20
21
22
23
24
25
26
27
28
8
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served the AMENDED COMPLAINT AND
APPLICATION FOR ORDER TO SHOW CAUSE, in CAUSE NO. 17.0050, via electronic

20

21

22

23

24

25

26

27

28

mail, to the following:

Kirk B. Lenhard, Esgq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: klenhard(@bhfs.com

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: tchance@bhfs.com

Lori Grifa, Esq. .

Archer & Greiner, P.C.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, NJ 07601

E-MAIL: lgrifa@archerlaw.com

and the originals of the foregoing were hand-delivered to:

Alexia M. Emmermann, Esq.

Hearing Officer

Department of Business and Industry
Division of Insurance

1818 East College Parkway, Suite 103
Carson City, NV 89706

and copies of the foregoing were sent via electronic mail to:
Richard Yien, Deputy Attorney General

Nevada Attorney General’s Office
E-MAIL: ryien@ag.nv.gov

DATED this 6" day of September, 2017.

g

.

Employee of the State of Nevada
Department of Business and Industry
Division of Insurance
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BROAYMSTEIN HYATT FARBER SCHRECK, LLP

180 Nocth City Parkway, Suite 1600

Las Vegas, NV 39106-4614

702.382.2101
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tchance(@bhfs.com

100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614
Telephone: 702.382.2101
Facsimile: 702.382.8135

LORI GRIFA, ESQ., (admitted pro hac vice)

lgrifa@archerlaw.com
ARCHER & GREINER P.C.
21 Main Street, Suite 353
Hackensack, NJ 97601
Telephone: 201.342,6000

KIRK B. LENHARD, ESQ., Nevada Bar No. 1437
klenhard%bhfs.cgm
TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800

REL'D & FILE(
ABHAR 15 Py 1: 50

MACKENZIE WARREN, ESQ., Nevada Bar No. 14642  SUSAN MERRiwe THER
mwan‘en%bhfs.com
BROWNSTEIN HYATT FARBER SCHRECK, LLP  8Y

CLERK

i e s ...DJ'P”TV

e

Attorneys for Petitioner Home Warranty Administrator of

Nevada, inc., dba Choice Home Warranty

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC., dba CHOICE
HOME WARRANTY, a Nevada

" corporation,

Petitioner,
V.

STATE OF NEVADA, DEPARTMENT
OF BUSINESS AND INDUSTRY -
DIVISION OF INSURANCE, a Nevada
administrative agency,

Respondent.

follows:

” 16588119

l IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CASE NO.: 17 OC 00269 1B
DEPTNO.: 1

STIPULATION AND ORDER FOR
INTERPLEADING OF FINES PENDING
FINAL DECISION

Petitioner Home Warranty Administrator of Nevada, Inc. dba Choice Home Warranty
(“Petitioner™), by and through its counsel of record Kirk B. Lenhard, Esq., Travis F. Chance,
Esq., and Mackenzie Warren, Esq., of the law firm of Brownstein Hyatt Farber Schreck, LLP, and
Lori Grifa, Esq., of the law firm of Archer & Greiner, P.C., and Respondent the State of Nevada
Department of Business and Industry — Division of Insurance (*Respondent”), by and through its

counsel of record Richard P. Yien, Esq., Deputy Attormey General, hereby stipulate and agree as




Fd
=
=
<

Ly

TRAVIS |

WHEREAS, Respondent, via Findings of Fact, Conclusions of Law, Order ol Hearing
Officer. and a Final Order of the Commissioner (the “Decision™). issued fines against Petitioner
alter a contested administrative hearing in the ol amount of $1.224.930.00;

WHEREAS, Petitioner filed o Petition for Judicial Review of the Decision with this Court
on December 22, 2017 and a Motion o Siay the Decision on January 16, 2018;

WHEREAS, this Court denied Petitioner™s Motion 1o Stay the Decision and its associated
fines by Order dated February 14, 2018:

NOW,THEREFORLL the parties hereby stipulate and agree 1o have the fines imposed by
the Decision interpleaded into this Court Clerk™s ‘Trust Fund until a final decision is issued by this
Court on Peutioner’s Petition for Judicial Review.

I'T IS SOSTIPULATIND.

DATED this 1270y of March, 2018 DATED this ' day of March, 2018

BROWNSTEIN HYATT FARBER ADAM PAUL LAXALT

SCHRECK, LLP ATTORNEY GENERAL
VA ,
g0 o N

KIRKABAENTARD. Bar No, 1437 RICHARD P. YIEN, Bar No, 13035

'I‘Rx\:ﬁ"ls I, CHANCI, Bar No. 13800
1N N FADRDEN ar N A ) .
MACKENZI WARREN, Bar No. 14642 Attorney for Responden

ARCHER & GREINER P.C.

LORT GRIFA (admitted pro hac vice)

Attorsevy for Petitioner
. . H <X o CI'\ ;C ;[:“Is/
IT IS SO ORDERED. Npopd march 15 2015
="

/)»/)5/,..»; . hzf bMé‘&gﬁ

James 'l&wmxcll
District Court Judge
Respectully Submitted by:

BROWNS FEIUHYATT FARBER SCHRECK. 11D
i .

By: <// P <J\/

KIRK B, HENHARD, ESQ. Bar No. 1437
[cnancr, EESQ.. Bar No. 13800

MACKENZIE WARREN. ESQ.. Bar No. 14647

1388119 b}
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FITLE

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY JAN 072 2018
DIVISION OF INSURANCE HS ey

STATE DF NEVADA

DIVISION OF INSURANE

IN THE MATTER OF CAUSE NO. 18.0095

HOME WARRANTY ADMINISTRATOR FINDINGS OF FACT,

OF NEVADA, INC. dba CHOICE HOME CONCLUSIONS OF LAW, AND

WARRANTY ORDER OF THE COMMISSIONER
Respondent.

This matter is before the State of Nevada, Department of Business and Industry,
Division of Insurance (Division”) on an Order Granting Division’s Request for a Hearing issued
by the Deputy Commissioner of Insurance (“Deputy”) on March 12, 2018. The Division’s
Request was made pursuant to Nevada Revised Statutes (“NRS”) 690C.325(1) to effectuate the
denial of the service contract provider renewal application of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (“HWAN” or “Respondent”). NRS 690C.325(1)
requires a hearing, or a waiver of a hearing, to non-renew, suspend, limit or revoke a provider’s
certificate of registration as a service contract provider in Nevada. Thus, a due process hearing
must commence, unless waived, to implement certain actions against the certificate of a
registered service contract provider. The Division alleges that the Respondent violated various
provisions of the NRS title 57 (“Insurance Code™) to such an extent that the Division requested
a due process hearing under NRS 690C.325(1) to allow HWAN to provide evidence supporting
HWAN’s position that its January 11, 2018 renewal application as a Service Contract Provider
should be renewed rather than effectuating a denial.

The Commissioner, as head of the Division, is charged with regulating the business of
insurance and service contracts in Nevada. NRS 232.820-825.2; NRS 690C.120(1)(a); NRS
679B.120; Chapter 690C of NRS.

The hearing in this matter was properly noticed and was originally set for May 2, 2018,
(continued to May 3, 2018, if necessary) at 9:00 a.m. at the offices of the State of Nevada,
Department of Business and Industry, Division of Insurance (“Division™), located at 1818 E.
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College Parkway, Suite 103, Carson City, Nevada 89706. Pursuant to Nevada Administrative
Code (“NAC”) 679B.211(3)(a), and in response to two separate Joint Motions to Continue the
hearing, the Joint Requests to Continue were each granted. The first Continuance was granted
on April 20, 2018, and the second was granted on June 6, 2018. On August 17, 2018, the
Respondent, HWAN, submitted a third Motion to Continue the Hearing which was opposed by
the Division. On August 22, 2018, the Hearing Officer set a new Hearing date and Pre-hearing
schedule. In response, on August 28, 2018, HWAN submitted a Motion to Reset the Hearing
Date to accommodate Religious Observation. On September 10, 2018, the Hearing Officer set a
new Hearing date for October 23, 2018, (continued to October 24, 2018, if necessary) which
was properly noticed to the parties.

The hearing was held over the two day period of October 23 and 24, 2018, and was held
pursuant to chapter 233B of the NRS, Title 57 of NRS, including 679B et seq., chapter 679B of
NAC, and all other applicable laws and regulations.

Present for the Division were Deputy Attorney General, Richard Yien, and Senior
Deputy Attorney General, Joanna Grigoriev. HWAN was represented by counsel, Kirk B.
Lenhard, Esq., Daven P. Cameron, Esq., of the Nevada law firm Brownstein Hyatt Farber
Schreck, LLP; Lori Grifa, Esq., of the law firm of Archer & Greiner P.C. of Hackensack, New
Jersey; and Brian Tretter, Special Counsel of Bedminster, New Jersey. Barbara D. Richardson,
Commissioner of Insurance (“Commissioner™), presided as the Hearing Officer.

SUMMARY OF PROCEEDINGS

On February 1, 2018, renewal applicant HWAN was provided a Notice of Denial to
renew its Service Contract Provider Certificate of Registration. HWAN was provided four
reasons for the denial of its January 11, 2018 Renewal Application (“Renewal Application™).

On February 2, 2018, the Division received a Request for a Hearing from HWAN to
reconsider an October 26, 2017 renewal application from HWAN to retain its certificate as a
Service Contract Provider in Nevada. (See Cause No. 18.0069). The Division did not process
the October 26, 2017 renewal application for a Service Contract Provider for HWAN, as both
HWAN and the Division were awaiting the results of a previous administrative action between
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the two parties, Cause No. 17.0050. This previous action began on May 9, 2017, when the
Division, through the Nevada Attorney General, filed a Complaint and Application to Show
Cause, resulting in Cause No. 17.0050. HWAN’s request for a Hearing was granted based on
the February 2, 2018 Request for a Hearing, and a Notice of Hearing was sent via certified mail
on February 9, 2018, opening Cause No. 18.0069. Cause No 18.0069 was eventually closed
due to a March 9, 2018 formal Notice of Withdrawal of Request for Hearing by HWAN. On
March 12, 2018, the Hearing Officer Provided an Order Granting [HWAN’s] Notice to
Withdraw Request for Hearing and Cause No. 18.0069 was closed.

The results of the previous administrative action, Cause No. 17.0050, ended with a
December 18, 2017 Final Order from the Division by Hearing Officer Alexia Emmermann
(“Emmermann Order”). The Emmermann Order determined that, among other items,
HWAN’s certificate of registration expired as a matter of law. In the Emmermann Order, the
Hearing Officer provided a time line for HWAN to submit a renewal application and for the
Division to review this renewal application. The January 11, 2018 HWAN Renewal
Application and its February 1, 2018 denial are now the subject of this current administrative
action. Cause No. 18.0095.

HWAN was provided a notice of the denial of the Renewal Application on February 1,
2018, explaining the four reasons for the denial of the January 11, 2018 Renewal Application,
The Division requested a hearing to effectuate this denial on March 12, 2018. On March 13,
2018, the Division’s request for a hearing was granted and notice was sent via certified mail to
the Respondent. In the March 13, 2018 Notice of Hearing, Barbara Richardson, the
Commissioner of Insurance (“Commissioner”), was named as Hearing Officer.

On March 14, 2018, the Commissioner, as Hearing Officer sent out a Pre-Hearing Order
to the parties and set the hearing date for May 2, 2018 at 9:00 a.m. (continued to May 3, 2018, if
necessary).

On March 28, 2018, HWAN submitted a Request for a Hearing and noted that “HWAN
will consent to consolidate and hold this hearing on the date previously set by Commissioner
Richardson for Cause No. 18.0095; to wit, May 2, 2018.”
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On April 3, 2018, the Hearing Officer issued an Order Regarding Stipulated Hearing
Date; Order Confirming Terms of [March 14, 2018] Pre-Hearing Order which included the
granting of the request for the parties to consolidate the hearing requests into the May 2, 2018
Hearing.

On two following occasions, April 18, 2018 and June 5, 2018, the parties submitted joint
requests to Continue Hearing Dates. The Joint Requests were each granted: the first on April
20, 2018, and the second on June 6, 2018, based on the representations of the parties that each
party felt they could use more time to negotiate a settlement.

On May 24, 2018, HWAN submitted a Motion for Subpoenas Ad Testificandum and
Application for Subpoena Duces Tecum.

On August 17, 2018, HWAN submitted a third Motion to Continue the Hearing. On
August 21, 2018, the Division submitted an Opposition to the Request for a Continuance. On
August 22, 2018, the Hearing Officer set a new Hearing date and Pre-hearing schedule.

On August 28, 2018, HWAN submitted a Motion to Reset the Hearing Date to
Accommodate Religious Observance.

On August 31, 2018, the Division filed an Opposition to Respondent’s Motion for
Subpoenas.

On September 10, 2018, the Hearing Officer set a new Hearing date for October 23,
2018, (continued to October 24, 2018, if necessary). On October 16, 2018, each party
submitted Pre-Hearing statements.

On September 13, 2018, HWAN filed a Motion for a More Definite Statement.

On September 14, 2018, the Division filed a Non-Opposition to Respondent’s Motion
for a More Definite Statement.

On September 19, 2018, the Hearing Officer filed an Order Granting Motion for More
Definite Statement.

On September 25, 2018, Subpoenas for Appearance at Hearing were sent to Rajat Jain,
Timothy Ghan, Mary Strong and the State of Nevada Division of Insurance.

On September 26, 2018, HWAN filed a Motion for a Subpoena Duces Tecum.
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On September 27, 2018, the Division filed a Limited Opposition to Respondent’s
Second Motion for Subpoenas.

On September 28, 2018, the Division filed a More Definite Statement.

On September 28, 2018, the Hearing Officer filed an Order on the Motion for Second
Subpoena Duces Tecum. On October 3, 2018, the Subpoena Duces Tecum for the second
request was filed.

On October 8, 2018, HWAN submitted a Third Motion for Third Subpoena Duces
Tecum. In response, on October 10, 2018, the Division submitted an Opposition to
Respondent’s Third Motion for Subpoenas.

On October 11, 2018, the Hearing Officer filed an Order on the Motion for Third
Subpoena Duces Tecum.

On October 16, 2018, both parties met the Pre-Hearing notice deadlines and submitted
their Prehearing Statements, their Proposed Hearing Exhibit List, and their List of Hearing
Witnesses.

On October 17, 2018, HWAN submitted an additional Prehearing Statement.

On October 19, 2018, the Parties submitted a Joint Request for Prehearing Conference.
The Prehearing Conference was held on the morning of the first date of the Hearing, October
23, 2018.

On November 19, 2018, HWAN submitted a Brief Regarding Recusal of Commissioner
as Hearing Officer, and the Division submitted its Brief Regarding Recusal of Commissioner as
Hearing Officer. These contemporaneous briefs were stipulated to as part of the October 23,
2018 Hearing.

On December 3, 2018, HWAN and the Division submitted timely contemporaneous
Closing Briefs.

On December 11, 2018, the Hearing Officer issued her Order Denying Petitioner’s
Motion for the Recusal of the Commissioner as Hearing Officer.

/17
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WITNESSES

RAJAT JAIN. Rajat Jain, Chief Insurance Examiner of the property casualty unit for
the Division (“Jain™), provided testimony under subpoena from HWAN about the Division
policies and procedures for reviewing Service Contract Provider initial and renewal
applications. Jain also provided testimony regarding the actual review process for the HWAN
January 11, 2018 Renewal Application. Additionally, Jain provided testimony regarding
Choice Home Warranty’s (“CHW™) continued sales practices in the service contract market in
Nevada, as well as testimony regarding the Division’s past enforcement actions against Service
Contract Providers.

TIMOTHY GHAN. Timothy Ghan, Assistant Chief Insurance Examiner of the
property casualty unit for the Division (“Ghan”), provided testimony under subpoena from
HWAN about the Division policies and procedures in reviewing Service Contract Provider
mitial and renewal applications. Ghan also provided testimony regarding the actual review
process for the HWAN January 11, 2018 Renewal Application. Ghan also provided testimony
regarding a solicitation he received from CHW to purchase a service contract product at a
discount.

FELECIA CASCIL Felecia Casci, Chief Legal Secretary for the Division (“Casci™),
provided testimony on behalf of the Division, regarding the use of certified mail for the
transmittal of the Notice of Hearing and the Division’s Request for a Hearing.

MARY STRONG. Mary Strong, Management Analyst 11l for the Division (“Strong”),
provided testimony under subpoena from HWAN regarding the policies and procedures in
reviewing Service Contract Provider initial and renewal applications.

EXHIBITS

The Respondent proposed 70 exhibits (Exhibits A-RRR), and each was marked for
identification. Exhibits B, D, J, Q, S, V, W, Y, Z, AA, CC, DD, GG, HH, I, JJ, KK and NN
were admitted to and entered into evidence. The Division proposed 17 exhibits (Exhibits 1-17).
Exhibits 11, 12 and 13 were withdrawn by the Division at the Hearing. All other Division
Exhibits were admitted and entered into evidence.
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FINDINGS OF FACT

1. NRS 690C.325(1) states that, {tlhe Commissioner may refuse to renew or may
suspend, limit or revoke a provider’s certificate of registration if the Commissioner finds after a
hearing thereon, or upon waiver of hearing by the provider, that the provider has:

a. Violated or failed to comply with any lawful order of the
Commissioner;

b. Conducted business in an unsuitable manner;

c. Willfully violated or willfully failed to comply with any lawful
regulation of the Commissioner; or

d. Violated any provision of this chapter.

2. The Emmermann Order, in its Order of the Hearing Officer, noted specifically
that if HWAN wishes to continue engaging in the business of service contracts in Nevada,
HWAN may apply for a certificate of registration as provided in the Emmermann Order.
Division Exhibit 2, pg. 27.

3. The Emmermann Order provided the following instruction to HWAN:

Therefore , as of the date of this Order [December 18, 2017], [HWAN] is
on notice that it must apply for a renewal of its certificate of registration if
it wishes to continue in the business of service contracts in Nevada within
30 days of the date of this [the Emmermann] Order. Division Exhibit 2,
pg. 27.

4. The Emmermann Order provided the following instruction to the Division in
relation to the instructions provided to HWAN:

The Division must issue its determination on the application no later than
15 business days after the receipt of the complete application. As a result,
the Division cannot take action against [HWAN] for issuing, selling, or
offering for sale service contracts without a certificate of registration from
the date of this Order plus 45 days. Division Exhibit 2, pg. 27.

5. HWAN submitted a Renewal Application for a Service Contract Provider
Certificate of Registration (“Renewal Application”) which was received by the Division on
January 11, 2018.

6. According to the Emmermann Order, HWAN was required to provide a
complete renewal application by January 17, 2018.

7. HWAN'’s Renewal Application was received by the Division within the 30 days

after the Emmermann Order, however, it was deemed incomplete by the Division. Division
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Exhibit 4, pg.2.

8. Despite the deadline under the Emmermann Order for a complete application to
be received within the 30 days, the Division provided some additional time, until January 26,
2018, for HWAN to complete its application. Division Exhibit 4, pg. 2.

9. The Emmermann Order required that the Division make a determination on the
renewal application no later than 15 business days after the receipt of the complete application.
Division Exhibit 2, pg. 27.

10.  Fifteen business days from the date of receipt of the Renewal Application would
have been February 2, 2018, if the Renewal Application was received by the Division on
January 11, 2018.

11. There was an argument made at the Hearing that the Renewal Application
actually arrived at the Division on January 10, 2018. This was supported by Division staff
testimony. Hr’g Tr., Day 1 at 182:16- 21 (10/23).

12. In a March 27, 2018 letter from Victor Mandalawi, President of HWAN to
Division representative, Mary Strong, HWAN states that, “Unless vacated or modified by the
pending appeal before Judge Russell in Nevada’s First District Court, the Emmermann Order
dated December 18, 2017 remains the law of the case.” HWAN Exhibit DD, pg. 2.

13. The March 27, 2018 letter also formally requested that the Division reconsider
the February 1, 2018 denial notice. HWAN Exhibit DD, pg 3.

CONCLUSIONS OF LAW

Based upon all pleadings and papers on file in this matter, the testimony of the
witnesses, which were all found to be credible, a review of the exhibits admitted at the hearing,
and the foregoing Findings of Fact, the Hearing Officer makes the following Conclusions of
Law:

A. Jurisdiction

The Commissioner has jurisdiction over this matter pursuant to NRS 690C.120,
679B.120, NRS 679.125, and NRS 690C.300,-.310 and .320. Service Contracts are regulated
by the Commissioner under the Insurance Code pursuant to chapter 690C of NRS.
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B. Burden of Proof

The Division bears the burden of showing, by a preponderance of the evidence, that
HWAN violated provisions of the Insurance Code to support an action under NRS 690C.325(1)
which provides that “[the Commissioner may refuse to renew ... a provider’s certificate of
registration if the Commissioner finds after a hearing thereon, ... that the provider has:”
violated any one of the elements required under NRS 690C.325(1)(a-d). In hearings before the
Division, “the hearing officer shall liberally construe the pleadings and disregard any defects
which do not affect the substantial rights of any party.” NAC 679B.245.

C. Division Arguments

On February 1, 2018, a notice of denial, hereafter known as a Letter of Determination
(“Determination Letter”) from the Division was sent to HWAN, as required under the
Emmermann Order, listing four reasons to deny HWAN’s January 11, 2018 Renewal
Application. HWAN Exhibit Z, Division Exhibit 6:

1. Violation of an Order — specifically, the Emmermann Order which called for

the payment of fines for various insurance Code violations by HWAN in

Nevada.

2. Incomplete Application based on missing financial security statutory

requirement.

3. Concerns Regarding Administrator, Choice Home Warranty, (“CHW™).

4. Unsuitability of Applicant, HWAN,

The Determination Letter which listed the four reasons for denial was also included in
the Division’s Request for a Hearing sent to HWAN via Certified Mail on March 12, 2018.
These reasons correspond to the statutorily required reasons for an action under NRS 690C.325

NRS 690C.325 Administrative fines; suspension, limitation, revocation or

refusal to renew certificate of registration.

1. The Commissioner may refuse to renew or may suspend, limit or revoke a
provider’s certificate of registration if the Commissioner finds after a hearing
thereon, or upon waiver of hearing by the provider, that the provider has:

(a) Violated or failed to comply with any lawful order of the Commissioner:;

(b) Conducted business in an unsuitable manner;

(c} Willfully violated or willfully failed to comply with any lawful regulation
of the Commissioner; or

(d) Violated any provision of this chapter.

The statutory reasons from NRS 690C.325 for refusal to renew were the basis of the

Division’s arguments at the Hearing and correspond to the points below.
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a. Violation of a tawful Order of the Commissioner, specifically a violation of
the Emmermann Order

The first reason in the Division’s argument that HWAN’s renewal of its certificate of
registration as a Service Contract Provider be denied was listed in the Determination Letter as
HWAN was in violation of the Emmermann Order, namely that HWAN failed to pay the fines
called for in that Order. Division Exhibit 6, HWAN Exhibit Z. The Emmermann Order imposed
administrative fines on HWAN totaling $1,224,950 for various violations of the Insurance
Code. The fines were due no later than 30 days from the date of the Emmermann Order which
would make them due January 17, 2018. Division Exhibit 6, pg. 2. No such payment was
received by the Division. Hr’g Tr., Day 1 at 119:4-23 (10/23).

HWAN argues that since HWAN submitted a Motion to Stay of Final Administrative
Decision (“Motion”) filed with the District Court on January 16, 2018 that this Motion halted
any enforcement of the fines duc under the Emmermann Order. HWAN Exhibit AA. However,
the District Court denied that Motion for a Stay on February 14, 2018. HWAN Exhibit AA.

HWAN and the Division filed a Stipulation and Order for Interpleading of Fines
Pending Final Decision (“Interpleading”), which was granted by the District Court on March
15, 2018. HWAN Exhibit CC. HWAN argues that this joint Interpleading should act as a stay
to allow them not to pay the required fines under the Emmermann Order; however, the District
Court already ruled on the Motion for a Stay when it denied it on February 14, 2018, HWAN
Exhibit AA.

The Division argues that NRS 233B.135(2) controls the current action. NRS
233B.135(2) states that “[t]he final decision of the agency shall be deemed reasonable and
lawful until reversed or set aside in whole or in part by the court. The burden of proof is on the
party attacking or resisting the decision to show that the final decision is invalid pursuant to
subsection 3.”

HWAN argues that since the District Court remanded the Emmermann Order back to
the Division on September 6, 2018, (“Remand Order”) that the Emmermann Order was set
aside by the District Court. (emphasis added). Attachment 1. HWAN also argues that the term
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remand has the same definition as the term set aside such that the District Court’s act to

remand the Emmermann Order would affect whether the Emmermann Order should be
considered as a lawful final decision of the agency under NRS 233B.135(2). However,
according to the definition from Black’s Law, to remand is “to send a case or claim back to the
court or tribunal from which it came for some further action.” Black’s Law Dictionary (10‘h ed.
2014). Black’s defines set aside as “to annul or vacate (a judgment, order, etc.).” Id.

Under NRS 233B.135(2), to reverse or set aside a final order of an agency is a final
action by the court which would certainly affect the status of a final order of an agency decision
that had been appealed to that court. A remand does not alter the terms or the final status of the
agency’s final decision. In this situation, the District Court did provide that the Hearing Officer
in the Emmermann case must draft a new Order. The District Court noted that the new Order
would be on a limited basis and focused on a determination of whether the three additional
proposed Exhibits proffered by HWAN to the District Court for review would affect the
agency’s final decision. Attachment 1.

In its September 6, 2018 Order Granting Petitioner’s Motion for Leave to Present
Additional Evidence, the court did not annul, vacate, reverse or set aside the agency’s final
decision. Given that the District Court had an opportunity to, but chose not to, make any
determination to annul, vacate, reverse or set aside the agency’s final decision as required under
NRS 233B.135(2) to override the Division’s lawful order, the Emmermann Order is considered
as a lawful final decision of the agency.

b. Division’s Argument that by providing an Incomplete Application, HWAN
willfully violated or willfully failed to comply with any lawful regulation of the
Commissioner

The Division’s second reason for a denial of HWAN’s renewal of its certificate of
registration noted in the Determination Letter was that HWAN did not provide a complete
application within a timely manner as required by the Emmermann Order. The annual statutory
requirement to provide an update for a financial security deposit for Service Contract Providers
was not met by HWAN within the 30-day due date provided in the Emmermann Order. Division

Exhibit 6, HWAN Exhibit Z.
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The annual financial security deposit for Service Contract Providers is calculated using
unearned gross considerations as required under NRS 690C.170(1)(b) which states a Service
Contract Provider must “[m]aintain a reserve account in this State and deposit with the
Commisstoner security as provided in this subsection. The reserve account must contain at all
times an amount of money equal to at least 40 percent of the uneared gross consideration
received by the provider for any unexpired service contracts. ... The provider shall also deposit
with the Commissioner security in an amount that is equal to $25,000 or 10 percent of the
unearned gross consideration received by the provider for any unexpired service contracts,
whichever is greater.”

There was also significant debate by HWAN at the Hearing regarding whether the
January 11, 2018 Renewal Application was complete or not as of the January 11, 2018 date.
HWAN argued that the Renewal Application should have been considered complete at the
January 11, 2018 date, and it further supports this in its March 27, 2018 letter from Victor
Mandalawi, President of HW AN, to Division representative, Mary Strong. HWAN Exhibit DD,
pe. 1.

HWAN argues that the Division failed to show that HWAN’s Renewal Application was
incomplete. The Division argued that HWAN was on notice pursuant to NRS 690C.170(1)(b)
that its reserve account and deposit with the Division must comply with required security
deposit requirements. HWAN did submit a security deposit for the January 11, 2018 Renewal
Application on January 16, 2018, in the amount of $345,811, but this amount was based on data
from the quarter ending June 30, 2017.

The Division argues that, since HWAN did not submit data documenting its unearned
gross considerations for the most recent quarter which would have been December 31, 2017 for
a Renewal Application dated January 11, 2018, the Division was unable to determine if HWAN
was in compliance with NRS 690C.170(1)(b). The Division argues that HWAN submitted
unearmned gross considerations for the quarter ending June 30, 2017, and given that this Renewal
Application was dated January 11, 2018, HWAN should have known that it needed to submit

the required application data from December 31, 2017.
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While the Division may be technically correct about the appropriate time period for the
data, HWAN was not provided notice that the uncamed gross considerations data it provided in
its Renewal Application was for an improper quarterly time period until it received the February
1, 2018 Determination Letter. Under NRS 690C.160(3), the Division is not required to allow
Service Contract Provider applicants extra time to correct any defects in their initial or renewal
Service Contract Provider certificate of registration applications. NRS 690C.160(3) states that
“[a] certificate of registration is valid for 1 year after the date the Commissioner issues the
certificate to the provider. A provider may renew his or her certificate of registration if, before
the certificate expires, the provider submits to the Commissioner ...” As such, if a Service
Contract Provider does not submit a complete application under the requirements of
NRSC.160(3), then the certificate expires as a matter of law,

However, the Division did provide a January 19, 2018 letter of instruction drafted by
Mary Strong to HWAN (“Strong letter””). The Strong letter asked for three additional items
from HWAN which could easily have been interpreted to be the only three items that HWAN
would have to submit to the Division to fulfill the requirement to have a complete renewal
application on file at the Division. Division Exhibit 4, pg. 2. However, the Strong letter did not
ask HWAN to provide any information on its unearned gross considerations for the most recent
quarter. Division Exhibit 4, pg. 2.

Given that the Division attempted to help correct the incompleteness of HWAN's
Renewal Application, it hardly appears reasonable that the Division could hold missing data
from that Renewal Application against HWAN when the Division did not ask for it in their
attempt to help.

On March 27, 2018, the Division did receive the required data from HWAN for
determining the unearned gross considerations as of December 31, 2017, which would be the
most recent quarter before its January 11, 2018 renewal application. The data accompanied a
payment for a new security deposit based on this new data, in the amount of $393,465. This
brought the total amount of the statutory security deposit to $629,230 as would have been
required under the January 11, 2018 Renewal Application. HWAN Exhibit DD, pg. 2.
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Thus, as of March 27, 2018, HWAN had corrected the defect for the incompleteness of
its January 11, 2018 Renewal Application. Despite the January 19, 2018 Strong letter to HWAN
noting that the Renewal Application was incomplete, the testimony at the Hearing as well as the
Division’s own policies and procedures for processing Renewal Applications did not
sufficiently support the Division’s argument that HWAN was provided adequate notice to
provide a completed Renewal Application as required under the Emmermann Order, Division
Exhibit 4, HWAN Exhibit Y, HWAN Exhibit Z, pg. 3.

¢. Division Argument that HWAN conducted business in an Unsuitable
Manner, specifically regarding HWAN’s use of CHW

The Division’s third reason for the denial of HWAN’s renewal of its certificate of
registration noted in the Determination Letter states that HWAN did not properly obtain a
certificate of registration for its administrator Choice Home Warranty (“CHW”). NRS
690C.150 states that “[a] provider shall not issue, sell or offer for sale service contracts in this
state unless the provider has been issued a certificate of registration pursuant to the provisions
of this chapter.”

HWAN has been on notice of the requirement to have CHW obtain a certificate of
registration as of December 18, 2017, under the Emmermann Order. Division Exhibit 2, pg. 24,
lines 21-28 and pg. 25, lines 1-19. The Emmermann Order stated that, “Nevada law clearly
prohibits the issuance, sale, or offering for sale service contracts unless the provider has been
issued a certificate of registration. NRS 690C.150.” Division Exhibit 2, pg. 24, lines 24-25,

On January 19, 2018, the Division sent the Strong letter to HWAN giving HWAN a
status of its Renewal Application as a Service Contract Provider in Nevada. HWAN Exhibit W,
Division Exhibit 4,

On January 26, 2018, HWAN responded to the January 19, 2018, Strong letter and noted
as part of its response that the duties of CHW to HWAN were all set forth in the Independent
Service Provider Agreement (“ISP”) attached to the January 26, 2018 letter. HWAN Exhibit Y,
pg. 3, Division Exhibit 5, pg. 3. HWAN also supplied an excel spreadsheet as an attachment to
the January 26, 2018 letter which provided a list of contracts sold by CHW in Nevada from

-14-




o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

December 18, 2017, through January 19, 2018. HWAN Exhibit Y, pgs. 11-26. The attachment
to the January 26, 2018 letter was a document titled Independent Service Provider Agreement
(“ISP”) which laid out the relationship of HWAN to CHW. HWAN Exhibit Y, pg. 3-10.

It is unclear why the ISP is titled as an “Independent Service Provider Agreement” when
HWAN argued that CHW is not a Service Contract Provider. HWAN Exhibit Y, pg. 3, Division
Exhibit 5, pg. 3. It is also unclear why HWAN would use this document to argue CHW is only
administering service contracts when Section B of the ISP, under the Duties of the Parties,
states that CHW is responsible for selling and negotiating service contracts to clients. HWAN
Exhibit Y, pg. 3, Division Exhibit 5, pg. 3.

HWAN argues that under the internal Division checklist for reviewing Service Contract
applications and renewals, the checklist indicates that “[t]hird party administrators are not
required to be registered for service contracts.” HWAN Exhibit B. HWAN further argues that
since CHW is an administrator, it does not have to have a certificate of registration as a Service
Contract Provider.

NRS 690C.020 under the Service Contract chapter of the Insurance Code defines an
administrator as a person who is responsible for administering a service contract that is issued,
sold, or offered for sale by a provider, This definition does not allow for the sale or negotiations
of service contracts by an administrator,

Even if HWAN’s argument that the notation on the Division’s internal checklist stating
that third-party administrators do not have to get a Service Contract Provider certificate of
registration, it should be noted that third-party administrators are required to hold a certificate of
registration under a different section of the Insurance Code, NRS 683A.085. NRS 683A.085
requires that “[n]o person may act as, offer to act as or hold himself or herself out to the public
as an administrator, unless the person has obtained a certificate of registration as an
administrator from the Commissioner pursuant to NRS 683A.08524.” The Division’s internal
checklist specifically indicated that third-party administrators do not have to get a Service
Contract Provider certificate of registration.

iy
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HWAN sent a letter to the Division which was received on March 28, 2018. In that letter
from HWAN’s President Victor Mandalawi (“Mandalawi letter™), he stated that “CHW Group
Inc. will no longer function as HWAN’s Nevada Administrator effective April 30, 2018.
HWAN Exhibit V, pg. 2, Division Exhibit 7, pg. 2. However, testimony was provided by two
members of the Division staff, Jain and Ghan, that supported the fact that CHW continues to
solicit and sell service contracts in Nevada through at least October 2, 2018. Hr'g Tr., Day 1 at
241:21-242: 5 (10/23) and Hr’g Tr., Day 2 at 34:14-36:2 and 38:7-11 (10/24). The Division was
also able to provide a copy of an email advertisement that had been sent to Ghan from CHW
offering a discount on the purchase of a service contract from them. Division Exhibit 9.

HWAN argues that CHW is allowed to sell service contracts as an agent of HWAN
without being registered as a Service Contract Provider in Nevada. However, this is contrary to
the statutes, specifically NRS 690C.150 which prohibits the issuance, sale, or offering for sale
service contracts unless the provider has been issued a certificate of registration.

In its closing argument HWAN attempted to argue that, since the Division contends that
only “providers” are allowed to sell service contracts, somehow this means that the Division
believes that a provider’s employees could not sell service contracts. This makes no sense as
that the term “person” in the Insurance Code is given the same definition as “person” within the
general application of the law.

A line of Supreme Court rulings dating back over 200 years has blurred the distinction
between flesh and blood human beings and the businesses they own. The most recent Supreme
Court cases embracing this blurred definition are Citizen's United v. Federal Elections
Committee, 558 U.S. 310 (2010) and Burwell v. Hobby Lobby, 134 S. Ct. 2751, 2785 (2014).
Unless the plain language of the statute says “natural person” then “person” must be given the
meaning determined by years of legal precedent. In Cifizens, the Court recognized that First
Amendment protection of free speech extends to corporations when they determined that bans
on corporations and unions are disallowed when those organization make independent
expenditures and financing electioneering communications. In Burwell, as part of their opinion,
the Court opined that closely held corporations could hold religious beliefs that could be
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protected under the Relgious Freedom Resoration Act of 1999. (“RFRA”) The Court
determined that the RFRA permits for-profit corporations are closely held to refuse, on religious
grounds, to pay for legally mandated overage of certain contraceptive drugs and devices in their
employees’ health insurance plans. In so ruling, the Court embraced the view that closely held
for-profit corporations are legal “persons™ under the RFRA and are therefore capable of
exercising religious choices. These cases reinforce the general supposition in law that
corporations are considered “persons”.

HWAN also argues that since the Division has not, as of yet, non-renewed another
registered Service Contract Provider for using a non-registered agents, then the Division is
estopped from doing so in this case. This argument falls short as HWAN was unable to provide
sufficient evidence that other Service Contract Providers were using non-registered agents in the
same manner as HWAN. As each case heard by the Division must be determined on a case by
case basis using the facts in front of the agency, HWAN’s argument falls short as it provided no
substantial evidence. HWAN only provided inferences and unsupported insinuations, but no
evidence was provided in this hearing to support HWAN’s argument of disparate treatment.
HWAN’s argument also falls short as it ignores that HWAN has been on notice from the
Division since December 18, 2017, through the Emmermann Order that CHW had to be
registered.

Based on the evidence presented, HWAN is still in violation of NRS 690C.150 by
continuing to allow CHW as its administrator to sell service contracts without a certificate of
registration.

d. Division Argument that HWAN is an Unsuitable Renewal Applicant because
HWAN has willfully violated or willfully failed to comply with any lawful
regulation of the Commissioner

The fourth reason for the Division’s argument to deny HWAN’s renewal of its
certificate of registration as stated in the Determination Letter is that HWAN violated numerous
provisions of the Insurance Code, including making false entries of material fact on its renewal
applications from 2011 to 2015 in violation of NRS 686A.070; using a service contract form
that was not approved by the Division in violation of NRS 686A.070; not producing
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information requested by the Division regarding the number of claims incurred and opened
contracts held in Nevada in violation of NRS 690C.320(2); and allowing an unregistered entity
to issue, sell, or offer for sale service contracts in Nevada in violation of NRS 690C.150. Each
of these last four set of statutory viclations were originally violations addressed in the
Emmermann Order. Division Exhibit 2,

HWAN argues that, since the Emmermann Order addressed each of these violations and
determined that fines should be administered rather than revocation or non-renewal of HWAN’s
certificate of registration, these violations cannot now be used to impose additional punishment
for the same acts.

The Division did not provide any additional evidence or testimony that supported that
HWAN continued to make false entries of material fact on its renewal applications from 2011 to
2015 in violation of NRS 686A.070, or that HW AN continued using a service contract form that
was not approved by the Division in violation of NRS 686A.070, or that HWAN continued to
not produce information requested by the Division regarding the number of claims incurred and
opened contracts held in Nevada in violation of NRS 690C.320(2) subsequent to the
Emmermann Order. Given that there was no evidence provided to support that HWAN had
continued to violate these statutes after the Emmermann Order, and that these violations had
been addressed in that previous administrative action covered by the Emmermann Order, the
Division cannot argue that these violations can be used to support a finding in the current
administrative hearing. Unless HWAN had continued to violate the same statutes, the Division
cannot use these same violations against HWAN unless the Division provided evidence to
support that these statutory violations had continued beyond the administrative action in which
they were addressed.

However, the Division was able to provide substantial evidence that HWAN was still
violating NRS 690C.150. Hr’g Tr,, Day 1 at 241:21-242: § (10/23) and Hr'g Tr., Day 2 at
34:14-36:2 and 38:7-11 (10/24). HWAN provided insufficient evidence to refute the Division’s
contention. Hr'g Tr., Day 1 at 241:21-242: 5 (10/23) and Hr’g Tr., Day 2 at 34:14-36:2 and
38:7-11 (10/24).
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The Commissioner is obligated under the Insurance Code to protect Nevadans from
entities within her jurisdiction when those entities are causing harm to the Nevada consumers.
Nevada consumers are harmed when an entity conducts business in an unsuitable manner. The
NAC defines unsuitable manner in NAC 679B.385 as conducting business in a manner which:

1. Results in a violation of any statute or regulation of this State relating to
insurance;

2. Results in an intentional violation of any other statute or regulation of this
State; or

3. Causes injury to the general public, with such frequency as to indicate a
general business practice.

NAC 679B.0385 applies to Service Contract Providers, as well as the general insurance
business, as NRS 690C.120 under the Service Contract Provider chapter lays out the
applicability of other Insurance Code provisions regarding the marketing, issuance, sale,
offering for sale, making, proposing to make and administration of service contracts. These
applicable Insurance Code provisions are:

(a) NRS 679B.020 to 679B.152, inclusive;
(b) NRS 679B.159 to 679B.300, inclusive;
(¢} NRS 679B.310 to 679B.370, inclusive;

(d) NRS 679B.600 to 679B.690, inclusive;
(e} NRS 685B.090 to 685B.190, inclusive; ...

Given that NAC 679B.0385 is applicable under NRS 679B.125, which is made
applicable to Service Contract Providers by NRS 690C.120, conducting business in an
unsuitable manner as a Service Contract Provider is a violation of NRS 679B.125 and NRS
690C.150.

HWAN’s continued violations of NRS 690C.150 post the Emmermann Order by using
an unregistered entity to issue, sell, or offer for sale service contracts in Nevada is conducting
business in an unsuitable manner as it is misleading to the Nevada consumers; and HWAN has
been on notice of this violation since December 18, 2017,

There was insufficient evidence provided that HWAN had continued to violate NRS
686A.070 and NRS 690C.320(2) as stated in the Determination Letter, but there was substantial
evidence provided that HWAN continued to violate NRS 690C.150, and thus, the weight of the
Division’s argument for this fourth reason to deny HWAN’s application to renew its certificate
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of registration as a Service Contract Provider is held to establish only that HWAN continued to
violate NRS 690C.150.

D. HWAN Arguments

HWAN laid out four arguments to support its request to have its Service Contract
Renewal Application for a certificate of registration approved. In its first argument, HWAN
claims that the Division’s Request for a Hearing should be considered a request for an illegal
proceeding. HWAN’s second argument is that since the Determination Letter was not sent via
certified mail, it must be treated as an unlawful denial under the statutes. HWAN's third
argument is that it cannot be held in violation of the Emmermann Order because of its Motion
to the District Court to stay the fines determined by the Emmermann Order creates a
presumption that HWAN has complied with the Emmermann Order on the specific requirement
to pay fines to the Division as per that Order. The final argument HWAN presents in support of
its request to have its Service Contract Renewal Application for a certificate of registration
approved is a procedural dispute in that HWAN argues that the Division did not comply within
its time requirements to make a determination on HWAN’s renewal application as required in
the Emmermann Order. Each of HWAN’s arguments is discussed below.

a. Illegal proceeding

HWAN maintains that the Division’s Request for a Hearing, filed on March 12, 2018,
states that a hearing is being sought pursuant to NRS 679B.310 and NRS 690C.325(1). HWAN
argues that the hearing itself as an illegal, extra-statutory proceeding as it contends that there is
no such proceeding to “effectuate a denial” of a renewal application for a Service Contract
Provider certificate under NRS 679B.310(2)(b) which provides that, “the Commissioner shall
hold a hearing ...[u]pon written application for a hearing by a person aggrieved by any act,
threatened act, or failure of the Commissioner to act....”

HWAN argues that since the Division cannot be aggrieved by the actions, or failure to
act of the Commissioner or its employees, the Division cannot request a hearing if the purpose
of the hearing is to deny a renewal application of a Service Contract Provider certificate of
registration. However, this argument fails, as HWAN is relying on the incorrect statutory
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reference.  The Division relies on NRS 690C.325, which specifically lays out a hearing
requirement under the Service Contract Provider Chapter of the Insurance Code. HWAN’s
statutory reference is a general requirement under the Insurance Code, which, if not specifically
contradicted in the Service Contract Provider Chapter within the Insurance Code, would prevail.
In this situation, the Service Contract Provider Chapter within the Insurance Code specifically
calls for a hearing under NRS 690C.325 if the Division is seeking to non-renew a Service
Contract Provider certificate of registration.

The Division cannot refuse to renew a certificate of registration unless it holds a hearing
as required under NRS 690C.325 which provides the statutory right and requirement for this
hearing to be held in this case:

NRS 690C.325 Administrative fines; suspension, limitation, revocation or
refusal to renew certificate of registration.

1. The Commissioner may refuse to renew or may suspend, limit or revoke a
provider’s certificate of registration if the Commissioner finds after a hearing
thereon, or upon waiver of hearing by the provider, that the provider has:

(a) Violated or failed to comply with any lawful order of the Commissioner;

(b) Conducted business in an unsuitable manner;

(¢) Willfully violated or willfully failed to comply with any lawful regulation
of the Commissioner; or

(d) Violated any provision of this chapter.
= In lieu of such a suspension or revocation, the Commissioner may levy upon
the provider, and the provider shall pay forthwith, an administrative fine of not
more than $1,000 for each act or violation.

2. The Commissioner shall suspend or revoke a provider’s certificate of
registration on any of the following grounds if the Commissioner finds after a
hearing thereon that the provider:

(a) Is in unsound condition, is being fraudulently conducted, or is in such a
condition or is using such methods and practices in the conduct of its business as
to render its further transaction of service contracts in this State currently or
prospectively injurious to service contract holders or to the public.

(b) Refuses to be examined, or its directors, officers, employees or
representatives refuse to submit to examination relative to its affairs, or to
produce its books, papers, records, contracts, correspondence or other documents
for examination by the Commissioner when required, or refuse to perform any
legal obligation relative to the examination. ‘

(¢) Has failed to pay any final judgment rendered against it in this State upon
any policy, bond, recognizance or undertaking as issued or guaranteed by it,
within 30 days after the judgment became final or within 30 days afier dismissal
of an appeal before final determination, whichever date is the later.

3. The Commissioner may, without advance notice or a hearing thereon,
immediately suspend the certificate of registration of any provider that has filed
for bankruptcy or otherwise been deemed insolvent.

[t makes no sense that the Division could not hold a hearing to refuse to renew, suspend,
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limit or revoke a provider’s certificate of registration because it is not an aggrieved party under
NRS 679B.310(2)(b), when NRS 690C.325 statutorily requires the Division to hold a due
process hearing.

HWAN argues that the February 1, 2018 Determination Letter must be considered a
final act of the Division and that the Determination Letter constitutes a denial under the statutes
which would not be allowed unless there was a hearing first as required by NRS 690C.325.
However, it was apparent from the evidence provided that HWAN did not consider the
Determination Letter a final determination of its ability to continue selling service contracts in
Nevada. According to a October 21, 2018 letter from HWAN President Victor Mandalawi to
the Division, HWAN stated that it did not stop using CHW Group, Inc. d/b/a/ Choice Home
Warranty as administrator. Division Exhibit 5 and Division Exhibit 16.

Given that HWAN has continued and continues to sell service contracts in Nevada, it
cannot argue that it has been harmed by the Determination Letter; nor has HWAN been denied
its right to due process under the statutes, as there was no evidence that the Division has taken
any action to stop the sales of service contracts by HWAN based on the February 1, 2018
Determination Letter except to initiate a hearing under the requirements of NRS 690C.325.

In its argument, HWAN does not consider that both HWAN and the Division were
under restrictive timelines for submitting the January 11, 2018 Renewal Application and for the
Division to act upon it. According to the terms of the Emmermann Order, the Division had to
commit to a determination on the Renewal Application by the 15 day after the receipt of the
completed renewal application from HWAN. HWAN is very aware of these restrictive
timelines from the Emmermann Order as, in its arguments, it questioned the Division’s
compliance to meet them.

Under the requirements in NRS 690C.325, the February 1, 2018 determination could not
be effectuated until a hearing upon the determination was held and the renewal applicant was
provided its due process right to argue its position. As such, HWAN’s reliance on NRS
679B.310(2)(b) does not prevail over the Division’s required use of the statutory requirement to
provide a due process hearing to effectuate a determination of the Division under NRS
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690C.325.

b. Unlawful Denial, specifically HWAN argues that the Determination was
an unlawful denial of its certificate of registration

HWAN argues that the Division failed to send the Determination Letter via certified
mail as required under NRS 233B.127 (3) and, therefore, it was an unlawful denial. NRS
233B.127 requires that an agency must give notice by certified mail of a pending agency
proceeding to a [certificate holder] of facts or conduct which warrant the intended action and the
[certificate holder] is given an opportunity to show compliance with all lawful requirements for
the retention of its [certificate].

NRS 233B.127 Licenses: Applicability of provisions governing contested
cases to gramt, deny or renew; expiration notice and opportunity te show
compliance required before adverse action by agency; summary suspension.

1. The provisions of NRS 233B.121 to 233B.150, inclusive, do not apply to
the grant, denial or renewal of a license unless notice and opportunity for hearing
are required by law to be provided to the applicant before the grant, denial or
renewal of the license.

2. When a licensee has made timely and sufficient application for the
renewal of a license or for a new license with reference to any activity of a
continuing nature, the existing license does not expire until the application has
been finally determined by the agency and, in case the application is denied or the
terms of the new license limited, until the last day for seeking review of the
agency order or a later date fixed by order of the reviewing court.

3. No revocation, suspension, annulment or withdrawal of any license is
lawful unless, before the institution of agency proceedings, the agency gave
notice by certified mail to the licensee of facts or conduct which warrant the
intended action, and the licensee was given an opportunity to show compliance
with all lawful requirements for the retention of the license. If the agency finds
that public health, safety or welfare imperatively require emergency action, and
incorporates a finding to that effect in its order, summary suspension of a license
may be ordered pending proceedings for revocation or other action. An agency’s
order of summary suspension may be issued by the agency or by the Chair of the
governing body of the agency. If the order of summary suspension is issued by
the Chair of the governing body of the agency, the Chair shall not participate in
any further proceedings of the agency relating to that order. Proceedings relating
to the order of summary suspension must be instituted and determined within 45
days after the date of the order unless the agency and the licensee mutually agree
in writing to a longer period.

The requirements of NRS 233B.127 were met when the Division provided the
Division’s Request for a Hearing to HWAN via certified mail on March 12, 2018, and attached
the February 1, 2018 Determination Letter so that HWAN would have notice of the facts or
conduct which warranted the intended action of the Division which is to have the renewal
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application denied pursuant to this hearing, Division Exhibit 17.
¢. HWAN’s Motion to the District Court to Stay the Payment of Fines
under the Emmermann Order should stay the Division’s ability to take
action against HWAN for not paying the ordered fines

The March 12, 2018 Division’s Request for a Hearing, which included the February 1,
2018 Determination Letter as an attachment, set out the Division’s four reasons used to seek a
denial of HWAN’s Renewal Application. The first reason was that HWAN failed to pay the
fines required under the Emmermann Order in a timely manner, therefore HWAN was in
violation of NRS 690C.325(1)(a). Division Exhibit 6, pg. 2.

HWAN provided evidence at the Hearing that it had made a timely application for a stay
of the fine in a Motion for Stay of Final Administrative Decision filed with the District Court on
January 16, 2018, HWAN Exhibit V. pg. 5.

HWAN argues that since the Motion for the Stay was filed, this prevents the Division
from relying on the NRS 233B.135(2) which states:

NRS 233B.135 Judicial review: Manner of eonducting; burden of proof;

standard for review,

1. Judicial review of a final decision of an agency must be:
(a) Conducted by the court without a jury; and
(b) Confined to the record.

~ In cases concerning alleged irregularities in procedure before an agency that

are not shown in the record, the court may receive evidence concerning the

irregularities.

2. The final decision of the agency shall be deemed reasonable and lawful

until reversed or set aside in whole or in part by the court. The burden of proof is

on the party attacking or resisting the decision to show that the final decision is

invalid pursuant to subsection 3.

HWAN also maintains that its position relies on case law which states that “where an
order of an administrative agency is appealed to a court, that agency may not act further on that
matter until all questions raised by the appeal are finally resolved.” Westside Charter Serv., Inc.
v. Gray Line Tours of S. Nev., 99 Nev. 456.459, 664 P.2d 351, 353 (1983).

The situation in the Westside case is unlike the situation in this case. The Westside
decision was based on an agency taking action contravening to the decision of an earlier district
court decision, which was on appeal. This created a conflict between the decision of the

appellate court and the agency. /d. at 458-460. The court in Westside also noted that it would be
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clear that a district court’s stay of judgement while the case was under appeal would not allow
the agency to deal with the subject matter encompassed in that stay of judgment. Id. at 460,
However, this is not the situation in the current matter. HWAN did file a Motion for Stay of
Final Administrative Decision filed with the District Court on January 16, 2018, but the court
denied that Motion for Stay on February 14, 2018.

The Westside court based its understanding of a generally accepted principle of the
interaction of agency final decisions and the treatment of them by parties during and appeals
process on the Alaska Supreme Court decision in Fischback & Moore of Alaska, Inc. v. Lynn,
407 P.2d 174 (Alaska 1965). The Fischback court stated that:

If a court has appellate jurisdiction over a decision of an administrative body, it
would not be consistent with the full exercise of that jurisdiction to permit the
administrative body also to exercise jurisdiction which would conflict with that
exercised by the court. The court’s jurisdiction over the subject matter of an
appeal must be complete and not subject to being interfered with or frustrated by
concurrent action by the administrative body.

Operation of the rule is limited to situations where the exercise of administrative

jurisdiction would conflict with the proper exercise of the court’s jurisdiction. If

there would be no conflict, then there would be no obstacle to the administrative

agency exercising a continuing jurisdiction that may be conferred upon it by law.
Id. at 176. See also, Westside at 459.

HWAN also argues that Baker v. Labor Comm’n 351 P. 3d 111, 113 (Utah Ct. App,.
2015), as it cited Westside, supports its premise noting that, upon petition for judicial review, an
agency lacks jurisdiction to alter or modify final agency decisions during such review. The
actual language from the Baker case is that, “the Commission did not have the jurisdiction to
alter its final orders once Sunrise instituted proceedings to review the Commission’s orders in
the district court.” (Emphasis added). /d. at 113.

Enforcement of a violation of the Emmermann Order does not alter or modify the
agency’s final Order, and it does not conflict or create an obstacle or interfere with the
jurisdiction of the District Court proceeding addressing the December 22, 2017 Petition for
Judicial Review of the Emmermann Order by HWAN. As such, the Division’s reliance on NRS
233B.135(2) is appropriate and under NRS 233B.135(2) “[t]he final decision of the agency shall

be deemed reasonable and lawful until reversed or set aside in whole or in part by the court.”
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d. HWAN’s Argument that the Division did not meet the time requirements
under the Emmermann Order to make a determination on HWAN’s
Renewal Application thus the Division is estopped from bringing a hearing
to deny that renewal,

HWAN argues that the Renewal Application was received by the Division on January
10, 2018, and therefore, the Division did not make its 15 business day after receipt deadline
requirement under the Emmermann Order. HWAN maintains that the 15% business day trigger
would have been January 31, 2018, HWAN contends that since the Division missed the
required deadline, the Division should approve HWAN’s Renewal Application.

Assuming the January 10, 2018 date of receipt by the Division of the Renewal
Application is true, HWAN failed to account for Martin Luther King Day on January 15, 2018
which does not count as a business day. HWAN also failed to account for the actual wording of
the Emmermann Order, which states that the Division must issue a decision within 15 business
days after receipt of the Renewal Application. (Emphasis Added). The 15™ business day after
the January 10, 2018 receipt of the Renewal Application was February 1, 2018. As such, this
procedural argument has no merit.

CONCLUSION

1. The February 1, 2018 Determination Letter from the Division to HWAN is based
on four specific concerns that the Division has regarding the renewal applicant HWAN:

a. Violation of an Order - specifically the Emmermann Order which
called for the payment of fines for various insurance Code violations
by HWAN in Nevada.

b. Incomplete Application based on missing financial security statutory
requirement.

¢. Concerns Regarding Administrator, Choice Home Warranty, (“CHW”)
d. Unsuitability of Applicant, HWAN.

Each of these concerns was addressed through evidence and testimony by the Division
in the Hearing. These specific concemns all tie back to specific violations of the statutes under
the Insurance Code.

2, The preponderance of evidence shows HWAN continues to be in violation of a
lawful Order of the Commissioner for not paying the required fines in the Emmermann Order

under 1(a), above. The Emmermann Order is considered as a lawful final decision of the agency
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under NRS 233B.135(2), and a violation of an Order is one of the reasons provided in NRS
690C.325 to non-renew a Service Contract Provider certificate of registration, specifically NRS
690C.325(1)(a).

3. The Division did not meet its burden to show that HWAN should be denied its
rencwal certificate of registration based on an incomplete application, therefore not supporting
denial reason 1(b), above.

4. Based on the preponderance of the evidence presented, HWAN is still in
violation of NRS 690C.150, therefore supporting denial reason 1(c) above, which is a criteria
necessary to take an action not to renew a certificate of registration under NRS
690C.325(1)(a)and (b). HWAN is still in violation of NRS 690C.150 by continuing to allow
CHW as HWAN’s administrator to sell service contracts without a certificate of Tegistration
even after December 18, 2017, when HWAN was provided notice via the Emmermann Order
that CHW must apply for its own certificate of registration as a Service Contract Provider if it
sells service contracts to Nevada citizens,

5. The preponderance of the evidence shows that HWAN continues to violate NRS
690C.150 by using an unregistered entity to issue, sell, or offer for sale service contracts in
Nevada, which is considered to be conducting business in an unsuitable manner as it is
misleading to the Nevada consumers, and HWAN has been on notice of the violation since
December 18, 2017, therefore supporting denial reason 1(d) above, specifically a criteria
necessary to take an action not to renew a certificate of registration under NRS 690C.325(1)(b).

6. Under the arguments presented to support a non-renewal of HWAN’s certificate
of registration under 1(d) above, the Division did not provide any additional or substantial
evidence or testimony that supported its contention that HWAN continued to make false entries
of material fact on its renewal applications from 2011 to 2015 in violation of NRS 686A.070; or
that HWAN continued using a service contract form that was not approved by the Division in
violation of NRS 686A.070; or that HWAN continued to not produce information requested by
the Division regarding the number of claims incurred and opened contracts held in Nevada in
violation of NRS 690C.320(2). As a result, these three additional reasons proposed by the
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Division to support the unsuitability of the applicant HWAN as a criteria to take an action not to
renew a certificate of registration under NRS 690C.325(1)(b) do not carry sufficient weight to
do s0.

7. While the Division’s argument did not carry sufficient weight as to violations of
NRS 686A.070 and NRS 690C.320(2) as provided in arguments to support 1(d), the Division’s
argument presented to support a non-renewal of HWAN’s certificate of registration under 1(d)
above showed by a preponderance of the evidence that HWAN is still continuing to violate
NRS 690C.150 by using an unregistered entity to issue, sell, or offer for sale service contracts in
Nevada. This violation does support the unsuitability of the applicant HWAN under NRS
690C.325, but it is being considered by this Hearing Officer as a duplication of the concerns
regarding the Administrator, CHW, under the arguments presented for non-renewal of a
certificate of registration under 1(c) above. As such, it does not receive any additional weight
due to the violation falling into two categories under the Determination Letter.

ORDER OF THE HEARING OFFICER

Based on the testimony and exhibits contained in the record, all pleadings and
documents filed in this matter, and pursuant to the foregoing Findings of Fact and Conclusions
of Law, the Hearing Officer makes the following order:

NOW, THEREFORE, IT IS HEREBY ORDERED that the February 1, 2018
Determination Letter from the Division to HWAN is EFFECTUATED in part and DENIED in
part as follows:.

I The February 1, 2018 Determination Letter from the Division to HWAN is
DENIED in part as to the Division’s use of HWAN’s incomplete application as a reason for
denial of the Renewal Application.

2. The February 1, 2018 Determination Letter from the Division to HWAN is
DENIED in part as to the Division’s use of HWAN’s violations of NRS 686A.070 and NRS
690C.320(2) as stated in the Determination Letter under the category of Unsuitability of
Applicant as a reason for denial of the Renewal Application as these violations were not shown
to be on-going.
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3. The February 1, 2018 Determination Letter from the Division to HWAN is
UPHELD to effectuate denial of the January 11, 2018 renewal application, since HWAN
continues to be in violation of a lawful Order of the Commissioner for not paying the required
fines in the Emmermann Order.

4. The February 1, 2018 Determination Letter from the Division to HWAN is
UPHELD to effectuate denial of the January 11, 2018 renewal application, since HWAN
continues to be in violation of NRS 690C.150 even after receiving notice of this violation on
December 18, 2017.

5. Given that each violation of NRS 690C.150 can stand on its own as a criteria to
non-renew a Service Contract Provider certificate of registration under NRS 690C.325,

HWAN’s Renewal application, Certificate No. NV 113194 is DENIED.

IT IS SO ORDERED.
A
DATED this 2" day of January, 2019.

N

BARBARA D. RICHARDSON
Hearing Officer/Commissioner of Insurance
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This matter having come on for hearing on August 6, 2018 on Petifioner Home Warranty
Administrator of Nevada, Inc. dba Choice Home Warranty’s (“Petitioner”) Motion for Leave to
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‘ Petitionc'stposedehibitsKK,LL,andmThehmingoﬂiwwillmociwthc}ividm

anddewrminewhetherthelividemeismnuial,mdifso,%ethaitwouldhavehndanyimpm

on the final decision. If so, the hearing officer will issueanewdecisionwithnewﬁndings where
| applicable. If not, the hearing officer will issue a new decision indicating the Bvidence would

have had no impact on the original findings.




BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 Korth City Parkway, Suita 1508
Les ¥ageu, NV 13105-44 14
02822108

Upon issuance of the new decision, the Division shall file an amendment to the
Administrative Record on file herein to include a copy of the new decision.

DATED this_6flday of <SaZemds; 2018.

DIS

KIRK B. L} , ESQ., Bar No, 1437 _
TRAVIS CE,ES , Bar No. 13800
MACKENYAE WARREN, Q. Bar No, 14642

| Attorneys for Petitioner Home Warranty Administrator
| of Nevada, Inc. dba Choice Home Warranty

Approved as to form and content by:
| ADAM PAUL LAXALT, NEVADA ATTORNEY G

T Ao

Q.

URT

Submitted by: (-
HYATT FARBER SCHRECK, LLP

ENERAL

| JOANNA GRIGORIEV, ESQ.~Bar No. 5649
RICHARD P, YIEN, ESQ., Bar No. 13035

17264396

W
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CERTIFICATE OF MAILING

e undersigned, an employes of the First Judicial District Court, hereby certifies that on
the b_ day of September, 2018, 1 served the foregoing Order by placing a copy in the United
States Mail, postage prepaid, addressed as follows:

Kirk B. Lenhard, Esq.

Travis F, Chance, Esq.

Mackenzie Warren, Esq.

100 North City Parkway, Suits 1600
Las Vegas, NV 89106-4614

Lori Grifia, Esq.
21 Main Street, Suite 353
Hackensack, NJ 97601

Richard Paili Yien

Deputy Attomey General

100 N. Carson Street

Carson City, NV 89701 N
i

Angela Jeffries
Judicial Assistant, Dept. 1
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Dolorasd Baswett

From: Dotongy Bennett

Sant Morciay, November 07, 2011 B2y Al

Toi Darid Had

[~} Ted Bazar; Mesde Hol)

Subjert: Updala: CHW Grnsp, . gt ks Home Wananty
tmportance: Hgh

David:

It was just recapplng my hotes from our meeting tast week alrout CHW Group, Inc. dba Cholee Home Warranty and
realized that Victor Mandslawl, who was Bsted &3 President of CHW Group, tnc., obtained a Certificate of Reglstration as
a sarvice contract provider a yesr ago with our office on 11/18/10 under a different enrporation: Home Wirvanty
Administrator of Neveda, Ine, (Org. 10 & 113154).

Nole-mmwnmmm otorm:da.lmwasfwmdmum“?n!/m, but the Nevada Secrstary of

mnp(sﬁmounofmﬂmmunmwum 1 Just recehand thelr service contract provider renewal
application for thelr 11/18/11 renewa! with uy, o | will have to contact Mr. Mandalswi sbout their corporate status,
sinca | eannot renew a licanse for a corposation that does not exist, FYE: They indicated on our renewal that they have
had no sales since we foensed them,

Dolores Bennett, ARC, ARM, AlS, AINS

nsuranee Examiner
Property & Casualty Saotlon
Heveds Divialon of Insurance
1618 E, Caluge Parkway, Sulte 103
Carsen Clty, NV 86708

direct: {7T5) 687-0763

waln: (775) 687-0700

fax: (778) 8670767

Vil us onlins at the Sprvice Conlracts Section for sarvice contract provider raquirernents, fiing information, and move.

DIVISION-SDT000399
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Dyigres Beoneh

Fromi Dolorsa Barmeft

Bent: Wedosuday, My 27, 2011 2:30 PY
T ;n:uunmmm
Bubjset RE: Chiolos Horme Werrarty

M. Halk:

Choloe Home Warsanty ls not reglsterod &3 & cervics contract providar in Nevada.

Homo Wamanty Administretor Of Movada, ne. (Org. [D # 1131584) is registeced aa a sorvioe confract provides In
Novada, and oply has one sevice contract approved lor sate in Nevada at this lime: Home Borvice Agresment #
HWAADMIN-B/2M0 (Approved: 11/22M0). That contract is uswdar the “Home Wamanty Administrators” name and makes
ro enention of Ghoics Homa Wanranty. Howaver, Home Waranty Administrator of Nevada, Inc. hie a pemding form lilng
(Fling # 25290) in BERFF for & new contract called "Cholce Home Warranty” (Home Bervice Agraament # HWA-NV-
0711) Ysting Homs Warrandy Administentor Of Nevacla, inc. as the Obigor, and isting Choice Home Waranty aa the

The cover letter containe both Cholce Homa Werranty and Home Wasranty Administrators logos and reads,
¢ Waivoms to Choice Homa Warrantyl You mads @ wise decision when you chosa to protect your home with a

home wamanty, We appreciate your
tunineas and lock forwand to praviding you with quailly aevice for all your horne protection nesda.
To cblaln the most valus from your new home warranly, pleass take 8 momant to read and underetand your
coverage. Your coverage ls depsndant an the plan you have sslected.
Shouid you hava a problem with any of your covered systema or appilances, pleass csll us tof-free at (888)-831-
5403. We are svaliable 24 hours a day, 7 days & week, 365 days a year, or simply log on i owr websiEa located
&t yrrw, ChoiceHomeWnmmnty.com and fils your cisim onfina,

Howevey, the egreement raads,
¢ Throughout this Agreement the words "We®, *Us” and “Our” refer to Home Warranty Administrator of Nevazia, Ine.
(HWA), 80 Washington
Vallay Road, Bodminster, NJ 07821, the Obligor of this Agemont and It is bucked by the full faith send credit of
HWA, This Agreament is

adminiaterad by Cholce Home Warranty (Adminltstrator}), 510 Thomall Street, Edioon, NJ 08837,

That panding filing s stiit under review pending the company msponsa to our objactions fo certaln statoments, wording
and typographical emmors In the contract, We will epprove the contract after thoy correct thoas arrom.

Dolores Bennett, ARC, ARM, AlS, AINS
Insursancs Exeminer

1618 E. College Parkway, Suite 103
Cearson Clty, KV 89708
divect: (778) GET-0TE3
main: (775) 657-0700
fux: {778)@887-0707

Visit us oniine at the Sarvice Condracts Section for sarvice contract providar requiremaers, (@ing information, and morne.

Framy: Harkand Amborm

Sent: Wednesdsy, July 27, 2011 139 P4
Tos David Hall

Ot Dolores Bennedt

Suisjact: Cholos Home Warranty

DIVISION-SDT000402
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Enforcement Case 1ID: 11424
<< file: DOC.PDF »>

Here ara iwo responsas that we racelved from Choice Home Warranty on Consumer Complaints that
were flled. I'm not sure that Home Watranty Administrator of Nevada, (nc Company ID <<OLE
Object: Picture (Metafile) >> << OLE Object: Picture {Metafile) >> 113194 can “back” a warranty from
Choice Home Warsunty.,

Hartand F. Amborn

Deputy Commisvioner

Neveda Divislon of Insurancs
2501 €, Sahmrn Ave., Ste. 302
Las Vegus, NV 88104

(702) 486.4378

(702) 488-4007 (fax}

MEMWMmthbhﬂwmthMlhmMEMmMM
mm.mwmmu;mmmwmmmwu.np
hove mceived ummm.ammn.mnummummmmmmmmwmemu
nmnmmmmm)wmnmmmm.anmwm:«ummu
w»umwmammmmummummmm
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Belores fared,
Sentt Thar £2, 2010 330 PM
o Ookrs oo
Subject RE: Choico Hom Wananly

No doubt about that. ¥ talked to the Insurance Divislon in Washington and it sounds like Cholee is a big scam,

From: Dolores Benneit

Sents Thursday, July 22, 2010 3:51 PH
To:lamn
Sulject: RE: Choloe Home Warranty

Thanka very much. f've been watching all the emalia. So taz the company’s 6 ket of tak ang no action!

Dolores Bannett, ARc, ARM, a3

Statn of Novadn
Civigion of tnstrance

788 Falrview Drive, Sulte 300
Camon Clty, Nevada 89701
(7756) 687-4270 x 250

..... o

From: Lara Pellegrini

Sant: Thursday, July 22, 2010 3:50 PM
TFoz Dolores Bennelt
Subjeck: RE: Chalos Home Warranly

1 om sure David is working on it. 1 just wanted you 1o be aware thot they have been in violation of Nevada law,
if they do apply to be registered,

Frams Dolores Bennett
Senty Thursibyy, hdy 22, 2010 3:16 FM

Have you talked to David Hall? He seams to be handiing it on your end. Who should be taking drministradive action?
Mayba Ban Giiard has been dealing with David Hall

Dolores Bennett, ARC, ARM, AIS

Stats of Nevada
Divigion of insurance

788 Fairview Drive, Suite 300
Catson Clty, Nevsda 83701
{775) 8874270 x 250

Fromt Lara Pedlegrind
Sent: Tharsdey, July 22, 2010 2:35 P
Ta: Dolores Bennett
Sulyhect: RE; Choloe Home Warranty

DIVISION-SDT000404
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1 do not undersiand why we are even walting for them to get registered before toking any administrative
action. They have already violuted Novada law by selling servioe contracts 1o Nevada residents without being
registered, and then when the residents have a claim, Choice Home Warrunty tries to find nny reason they can to
deay the claim. Check out this link:

huip;fwww.complaintsbosrd.comvbycompany/choloe-home: wiranty-496136 htmi
From: Dotores Bennett

Sent: Thixsday, July 15, 2010 7:42 AM

Ta: Ben Giliard; Dave Erickson; Lara Pefiegrini; Kristy Scott; Felecia Tuin
Ce: David Hall

Subjects RE: Choloe Home Warranty

RE: CHW GROUP, INC., DRA CHOICE HOME WARRANTY

Ben:

David Hall in cur Laga! depariment has baen working on thal case, so pleasa consult with m. David sent me emalle in
Fabruasry mentioning this company and acking how companies git registerad. Then on February 17, 2010 David Hall and
1 raceived the folowing messags from Art Chartrand [arichartrand @me.com}:

The attached is befng Fed X'd taday to your attention in original; The completed sigaed registration, the list
of officers and copy of certificate of incorporation.

Choice is working earnestly on obtaining a bond and completing the affidavit on the reserves for Nevada
Buriness and hepes to lrave completed zo0n.

As I advised, the obtaining of a bond for sialler companies can be problematic. We will keep you advised.
We appreciate yoor willingress to work with Cholce as it conlinues to serve the best interests of its Nevada
cistomers,

t nevar recatvad the Fed Ex or tha epplication fees of proof of financial responsibility, so they arp sl not a regisiered
sarvice contract provider in Nevada. { balleve # might have baen directad to Mr. Hall. Please aslc him. Lel me know if you
woutd ks a copy of the application that he emailed along with the above msssage. it has thelr FEIN # 27-026504 1 and
stalos that they are Incorporated In New Jereey. | don'l balieve we have received any registration fecea for this company.

Dolores Bennett, ARc. ARM, A

Btate of Nevada
Division of Insurance

783 Falrviaw Driva, Sulls 300
Carson City, Nevada 89701
(775) 687-4270 £ 250

From: 8en Giltard
Sant: Wednesdey, uly 14, 2010 4:34 P4

To: Dave Erfdson; Lara Pellegrink Kristy Scott; Dedores Bennelt; Felecin Tuin
Subiject: FW: Cholce Home Warmanty

Does anyone have anything on “Choice Home Warranty™?

Froms: Singer, Alan (OIC) L
Sert: Wednesday, Jdy 14, 2010 3:46 PM
To: Ben Glilard
Subject: Cholce Home Wamanty

DIVISION-SDT000405
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HiBew, |
| {earned that Eltrabuth Saenz left the agency — sorry to bear that, | enjoyed working with her!

1 am writing to ask your help. We recelved a Cholce Home Warrsnty complaing and | wanted to ask If you would please
check and see if your state has taken any action or Issued any order or had any complaint about Cholos Home Warranty,
IF there was only 3 complaint and no regulatory order or other action taken, | want to learn the disposition.

i apprediate your halp.
Thanks,
Alan

Alan Michael Singer

Staff Attorney

Legat Affairs

Office of the Insurence Commissioner
PO Box 40255

Otympla, WA 985040255
360-725-7046

360-586-0152 Fax

DIVISION-SDT000406



Exhibit MM

Exhibit MM



Page 1 of 3

Ooborss Bennedt

Froe:; ' Dolores Barsedd

Bert: Monday, July 11, 2011 2:08 A2

Ta: Dolores Bast

Bohjsct: P Bensbis Hosne Warsendy, LLC (O (D # 113841)
For file.

polores Benneltt, ARC, ARM, AIS, AINS

Insurance Examinsr

Property & Gasuslity Section

Nevada Division of Insurance

1818 E. Collspe Parkway, Sults 103
Carson City, NV 80708
direct: (778) 6870763
malkn: (775} 687-0700
fax: (77%) 6870787

Visit us online ef the Ssrvice Conlracts Section for sarvics contract provider requirements, fling informetion, and more.

From: Ted Bader

Sent: Monday, July 11, 2011 8:08 AM

To: Dolores Bennett

€2 David Hall; Ted Bader

Subjectt RE: Sensibie Home Warranty, LL.C (Org. 1D £ 113841)

Thank you, Devid end | discussad this before he respondsd to you and § concur with his eppraisal. Shoukd you discover
eny further nexus Batwesn the two eniities, plsass advise us.

Yed L. Sader, CFE, Sanlor investigstor
Enforcement Unit, Nevaida Dhvision of Insurance
1818 Fast College Parkway

Carson Clty, NV 85708

thader®dot.state.nv.us

(775) 687-0711; FAX: (775} 6870187

If you hold a cat by the tall you learn things you cannot leam any other way.
Mark Twaln

This elactronic message iransmission contains information wiich I confidential and priviieged. This materiad Is pralecled

under the laws of the paricipating states and federsl agenciea, Including under the Infosmation Sharing and Confidentially

Agreemant and o altorsy work product, atomay ciant communiostiont or 88 relating to en nvestigation of examtination,
Tha information a intended to ba for the use of the individusds nemsd ebove. If you are not the intended reciplant, be
aware (het eny discloguie, copying, distrixtion or use of tha conlents of this inszsege bs prohdbited, If you hava recsived
MWWMMWNWtWWW?N")UWWM

{ohadertidol atale.nv.us .

From: Dolores Bennett

Sent: Monday, July 11, 2011 7:35 AM

To: Ted Bader

Ce: Dolores Bennett

Subject: FW: Sensible Home Warranty, LLC (Om. 1D # 113841}

}

DIVISION-SDT000407
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Please nota our new address and phone number:

Dolores Bewnnegtt, ARC, ARM, AlS, AINS

insurance Exsmines

Propsrty & Caguaity Baction
Nevads on of tnsurence

1618 E, Cpitege Parkway, Sults 108
Carvon Cjty, NV 88706

direcy: (776} 887-076)

awin:  (773) 687-0700

tax:  [778) 6870707

Visit us online at the Service Contrpits Section for 2arvice contract provider reguirements, fling information, and more,

Fram: David Hall

Sent; Friday, July 08, 2011 9:16 AM

To: Dolores Bannett

Subjectt RE: Sensible Home Warranty, tLC (Org. 1D # 113841)

Wae are in the process of filing a complaint against Cholce Home Warranty. The connection with
Sensibla is difficuit to prove, so we are going to hald off on following that up unless it bacomes an
issue.

David R. Hall

Ingurance Counsel

Depariment of Business and Indusairy
Divislon of Insurance

18168 College Pkwy., Suite 103
Carson Clly, NV 89708

Phone: (775) 887-07G8

fax; (775) 687-0787

Emalt: dhal@dol.siate ny,us

Ths snk:akion, Inchuc mey tontein conlidntie! ink st ks rdonded onty Kof v IOddind or anilty bo whom A sddreasad, Aoy
mm«mammwmuenmuwwnummwmwmm
AL HUSC. POW0-252¢. ¥ yoo oo bod B b phzra conlect 0w sxxie by reply ermall pixd dagtooy o coplaa of S arighnal mossspe

me: Dolores Bennett

Sent: Friday, July 01, 2011 10:51 AM

To: Ted Bader

Cet David Hall; Ben Gltard
Subject: Sensible Home Warranty, LLC (Org, 10 # 113841)

Re: Sensible Home Warranty, LLC {Cvg, (D # 113841)

Ted:

Amvy Parks wanted me to {ollow up with you or David Hedl to make sure there’s no protdem with Sensible Home
Wacranty, LLC in refation to CHW Group inc., dba Cholce Home Warvanty, You had s copy of records from New lersey
that established a refation between the two. Mave you spoken to David Hall about this situation? Choles Home Warranty
is not registered with us,

Ploase nofe our new address and phana number:

DIVISION-SDT000408
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Dolores Bennett, ARG, Ak. |, AIS, AINS

insurdnce Exmminer

Propuarty & Casualty Sactlon
Novada (Yvislon of Insurance

1818 E. Chilsge Parkway, Suite 108
Carson City, NV 88708

divact: (775) 887-0783

maln: (778} 887-0700

fax: [773) 6870787

Visit us oniine st the Sorvice Contracts Section for service contract provider requirements, fillng thfarmstion, snd more,

DIVISION-SDT000409




CERTIFICATE OF SERVICE
I hereby certify that 1 have this date served the FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDER OF THE COMMISSIONER, in CAUSE NOQO.
18.0095, via clectronic mail, and by mailing a true and correct copy thereof via Certified Mail,

return receipt requested, properly addressed with postage prepaid, to the following;

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: klenhard@bhfs.com

CERTIFIED MAIL NO. 7017 3380 0000 0598 4544

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: tchance@bhfs.com

CERTIFIED MAIL NO. 7017 3380 0000 0598 4551

Lor Grifa, Esq.

Archer & Greiner, P.C.

Court Plaza South, West Wing

21 Main Street, Suite 353

Hackensack, NJ 07601

E-MAIL: lgrifa@archerlaw.com

CERTIFIED MAIL NO. 7017 3380 0000 0598 4568

Attorneys for Respondent Home Warranty Administrator
of Nevada, Inc. dba Choice Home Warranty

and a copy of the foregoing was sent via electronic mail and by Inter-departmental mail to the

following:

Richard Yien, Deputy Attorney General
Nevada Attorney General’s Office
E-MAIL: ryvien@ag.nv.gov

Joanna Grigoriev, Senior Deputy Attorney General
Nevada Attorney General’s Office
E-MAIL: jgrigoriev(@ag.nv.gov

Attorneys for the Division of Insurance

DATED this 2™ day of January, 2019,

Enjployee of tHe Statﬁﬁ Nevada~
Department of Business and Industry
-1- Division of Insurance
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Holland & Hart LLP
555 Hiltwood Drive, Second Floor

Las Vegas, Nevada 89134
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26
27
28

Constance L. Akridge, Esq.
Nevada Bar No. 3353
Sydney R. Gambee, Esq.
Nevada Bar No. 14201
Brittany L. Walker, Esq.
Nevada Bar No, 14641
HOLLAND & HART LLP
9555 Hillwood Drive, Second Floor LG e S
Las Vegas, Nevada 89134 TTEENTY
Tel: (702) 669-4600
Fax: (702) 669-4650
Email: clakridge@hollandhart.com
srgambee(@hollandhart.com
blwalker@hollandhart.com

Attorneys for Petitioners
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
HOME WARRANTY ADMINISTRATOR Case No. : 19 OC 00015 1B

OF NEVADA, INC., dba CHOICE HOME Dept. No.: |
WARRANTY, a Nevada corporation,

Petitioner, FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER GRANTING
V8. MOTION FOR STAY OF FINAL
ADMINISTRATIVE DECISION
NEVADA COMMISSIONER OF PURSUANT TO NRS 233B.140
INSURANCE BARBARA D

RICHARDSON and THE STATE OF
NEVADA, DEPARTMENT OF BUSINESS

AND INDUSTRY -~ DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondents.

This matter came before this Court on March 28, 2019 at 9:00 a.m. on Petitioner HOME
WARRANTY ADMINISTRATOR OF NEVADA, INC., dba CHOICE HOME WARRANTY s
(“HWAN”) Motion for Stay of Final Administrative Decision Pursuant to NRS 233B.140 (the
“Motion™), filed January 23, 2019." Constance L. Akridge, Esq. and Sydney R. Gambee, Esq. of
Holland & Hart LLP appeared on behalf of HWAN. Richard Yien, Esq., Deputy Attorney
General, appeared on behalf of Respondents the NEVADA COMMISSIONER OF
INSURANCE BARBARA D. RICHARDSON (the “Commissioner”) and STATE OF NEVADA

"HWAN filed an Errata to the Motion on Jenuary 24, 2019.

Page 1 of 11
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9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
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DEPARTMENT OF BUSINESS AND INDUSTRY - DIVISION OF INSURANCE (the
“Division,” collectively, “Respondents”). This Court entered its Order Granting a Temporary
Stay and Re: Time to File Opposition to Motion for Stay on January 24, 2019. Respondents filed
an Opposition to the Motion on February 8, 2019. HWAN filed its Reply on February 15, 2019.

The Court having considered the pleadings and documentary evidence submitted by the
parties and the arguments of counsel, and finding that HWAN has demonstrated a likelihood of
success on the merits and a reasonable probability that the enforcement of the Dijvision’s Order
filed on January 2, 2019, in the matter of In re Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty, Cause No. 18.0095 (the “Decision”), will cause irreparable harm
and hardship to HWAN for which compensatory damages are an inadequate remedy, this Court
hereby makes the following findings of fact, conclusions of law, and orders as follows:

FINDINGS OF FACT

I.  Likelihood of Success on the Merits.

A. The Decision.

1. The Decision in this matter depends upon another prior administrative order.

2. On December 18, 2017, Division Hearing Officer Alexia M. Emmermann, Esq.
(“Emmermann”) issued Findings of Fact, Conclusions of Law, and Order in Cause Number
17.0050 (“Emmermann Decision™).2

3. The Emmermann Decision provides that HWAN could submit a renewal
application for its certificate of registration (“COR™) as a service contract provider within 30
days of the Emmermann Decision.

4. The Emmermann Decision required the Division to issue its determination on the
application no later than 15 business days after receipt of the complete application.

5. HWAN submitted a renewal application for its COR within 30 days of the
Emmermann Decision.

"

2 HWAN is currently also challenging the Emmermann Decision in First Judicial District Court Case No. 17 OC
00269 1B via Petition for Judicial Review (thc “Emmermann PJR Case”).

Page 2 of 11
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6. On February 1, 2018, the Division issued a letter to HWAN denying the renewal
application (the “Denial Letter™).

7. On March 12, 2018, the Division requested a hearing to “effectuate the Denial of
the Application for a Renewal of Service Contract Provider Application Submitted on January
11, 2018” pursuant to NRS 679B.310.

g. On March 13, 2018, the Insurance Commissioner issued the notice of hearing and
appointed herself as the presiding Hearing Officer.

9. On October 23 and 24, 2018, a hearing to “effectuate the denial” of HWAN's
renewal application was held.

[0 On January 2, 2019, the Division entered the Decision, which purports to
effectuate the denial of HWAN’s renewal application for a COR as a service contract provider in
Nevada.

11. The Decision upholds the denial of HWAN’s renewal application for its COR on
the following grounds: ?

a. HWAN violated the Emmermann Decision by failing to pay the required
fines:;

b. CHW was required to hold a certificate of registration and HWAN was in
continual violation of NRS 690C.150 by using CHW as its administrator
to sell service contracts without a certificate of registration.

12. HWAN has demonstrated a likelihood of success on the merits becanse the
Decision is clearly erroneous in view of the reliable, probative and substantial evidence on the
whole record and arbitrary or capricious or characterized by abuse of discretion.

B. First Ground for Nonrenewal: Nonpayment of Fines.

13, The Hearing Officer concluded that HWAN violated the Emmermann Decision

by failing to pay fines imposed by the Emmermann Decision.

 The Division also stated as a basis for the denial that HWAN filed an incomplete renewal application and was
unsuitable based upon the Emmermann Decision’s cited violations; however the Hearing Officer found that there
was insufficient evidence to support these grounds for denial and did not uphold the denial of HWAN's renewal
application on those grounds.

Page 3 of 11
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14, The Emmermann Decision imposed fines against HWAN in the total amount of
$1,224,950.00 (the “Fines™).

[5. The Fines were due no later than 30 days from the date of the Emmermann
Decision, which was January 17, 2018,

16. On January 16, 2018, HWAN filed a motion for stay of the Emmermann Decision
in the Emmermann PJR Case.

17. On February 14, 2018, the Court entered its Order Denying Motion for Stay in the
Emmermann PJR Case, which denied the requested stay because the motion for stay was not
filed at the time of the petition for judicial review in that matter in accordance with NRS
233B.140.

18. Upon entry of the Order Denying Motion for Stay in the Emmermann PJR Case,
HWAN and the Division, through counsel, immediately began negotiating payment of the Fines.

19, HWAN and the Division agreed that the total amount of the Fines would be
interpleaded into the Court Clerk’s Trust Fund until a final decision is issued by the Court in the
Emmermann PJR Case.

20. On March 9, 2018, the Division approved and signed a Stipulation and Order for
Interpleading of Fines Pending Final Decision in the Emmermann PJR Case. MWAN approved
and signed the same on March 12, 2018. The Court approved and entered the same on March
15, 2018.

21. HWAN, justifiably relying upon the Division’s representation that it agreed to the
mterpleader, interpleaded $1,224,950.00 into the Court Clerk’s Trust Fund and that amount
remains with the Court at present.

C. Seccond Ground for Nonrenewal: Failure to Register Third-Party

Administrator

22. The Hearing Officer concluded that HWAN conducted business in an unsuitable
manner and that HWAN violated NRS 690C.150 because HWAN used and continued to use
CHW as its service contract administrator and sales agent when CHW did not have certificate of
registration.,
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23.  The Division’s internal checklist for reviewing Service Contract applications and
renewals states that “[t]hird party administrators are not required to be registered for service
contracts.”

24.  The Decision applies the requirement that CHW Group, Inc. (“CHW”) must be
registered pursuant to NRS 683A.08524 to administer service contracts 1ssued by HWAN-- a
service contract provider under NRS Chapter 690.

25. On this basis, the Decision concludes that despite the Division’s internal
checklist, HWAN was “in violation of NRS 690C.150 by continuing to allow CHW a3 its
administrator to sell service contracts without a certificate of registration.”

26. CHW issues, offers for sale, and sells only service contracts under which HWAN,
as the registered service contract provider, is the obligor.

27. CHW does not issue, offer for sale, or sell service contracts under which CHW is
obligor.

II.  Irreparable Harm, the Balance of the Hardships and the Public Interest.

28. Denial of the stay would result in hardship to HWAN,

29.  The Division’s purported denial of HWAN’s certificate of registration in the
Decision will certainly result in confusion among HWAN’s customer base, damage to HWAN’s
goodwill and reputation, and may even prevent HWAN from continuing to acquire new service
contracts or to service its existing contracts.

30. For instance, if HWAN’s potential customers mistakenly believe that the
Division’s action in denying HWAN’s renewal application was based upon a valid, well-
reasoned application of Nevada law (which it is not as set for herein), HWAN may be effectively
denied the ability to operate its business and sell new service contracts,

3. In addition, if vendors of HWAN believe that HWAN is uncertificated, HWAN
may be unable to retain vendors to provide repair and other services under its existing contracts.

32. This would leave HWAN unable to service its existing customers’ contracts.

33. Thus, not only is HWAN irreparably injured by the denial of a stay, but HWAN’s
customers may be injured by the denial of a stay.
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34. Further, HWAN is currently operating, so there is no hardship to the Division.

35. The public is also protected by the financial security from HWAN currently held
by the Division pursuant to NRS 690C.170(1)(b).

36. Any of the foregoing Findings of Fact that constitute Conclusions of Law shall
be deemed Conclusions of Law.

CONCILUSIONS OF LAW

1. Upon filing a petition for judicial review, a party aggrieved by a final
administrative decision may also file 2 motion to stay the decision. NRS 23 3B.140(1).

2. In determining whether to grant or deny a stay, this Court is to consider the same
factors as those for a preliminary injunction under NRCP 65. NRS 233B.140(2).

3. The relevant factors for consideration are: (1) the likelihood of the moving party’s
success on the merits of its petition; (2) the threat of irreparable harm; (3) the relative interests of
the parties; and (4) any public interest considerations. See Sobol v. Capital Mgmi. Consultants,
Inc., 102 Nev. 444, 446, 726 P.2d 335, 337 (1986); IT Corp. v. Cuty. of Imperial, 672 P.2d 121,
127-28 (Cal. 1983).

4. The Court shall give deference to the administrative agency when determining
whether to grant or deny a stay and consider the risk to the public, if any, of staying the
administrative decision. NRS 233B.140(3)(a).

I.  HWAN Has Demonstrated a Likelihood of Success on the Merits

5. To demonstrate a likelihood of success on the merits, HWAN must demonstrate
that it is likely to succeed on its underlying Petition for Judicial Review.

6. The standard of review for a petition for judicial review of an administrative
agency decision is as follows:

The court shall not substitute its judgment for that of the agency as
to the weight of evidence on a question of fact. The court may
remand or affirm the final decision or set it aside in whole or in
part if substantial rights of the petitioner have been prejudiced
because the final decision of the agency is:

(a) In violation of constitutional or statutory provisions;
(b} In excess of the statutory authority of the agency;
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(c) Made upon unlawful procedure;

(d) Affected by other error of law;

(e) Clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

(f) Arbitrary or capricious or characterized by abuse of
discretion.

NRS 233B.135(3).

7. “A decision that lacks support in the form of substantial evidence is arbitrary or
capricious, and thus an abuse of discretion that warrants reversal.” Tighe v. Las Vegas Metro.
Police Dep't, 110 Nev. 632, 634, 877 P.2d 1032, 1034 (1994).

8. Additionally, “[a] decision of an administrative agency ‘must be set aside . . . if
the action failed to meet statutory, procedural, or constitutional requirements.”” Nevada Land
Action Ass'n v. U.S. Forest Serv., 8 F.3d 713, 716 (Sth Cir. 1993).

9. Substantial evidence is defined as “evidence which a reasonable mind might
accept as adequate to support a conclusion.” NRS 233 B.135(3)(c).

10, In general, judicial review of an agency’s factual determinations is limited to
“whether substantial evidence supports” them. Nassiri v. Chiropractic Physicians’ Bd., 130
Nev. 245,251, 327 P.3d 487, 491 (2014) (citing and interpreting NRS 233B.133).

11. However, where the issuc on review is one of law and, specifically, one of
statutory interpretation, “independent appellate review of an administrative ruling, rather than a
more deferential standard of review, is appropriate.” Maxwell v. State Indus. Ins. Sys., 109 Nev.
327,329, 849 P.2d 267, 269 (1993).

12. A reviewing court should only defer to an administrative agency’s interpretation
of its governing statutes where that interpretation is within the clear and unambiguous language
of the statutes at issue. See Dutchess, 124 Nev. at 709, 191 P.3d at 1165.

3. When interpreting a statute, a court must first determine whether the statute is
ambiguous. See Maxwell, 109 Nev. at 330, 849 P.2d at 269-270.

4. Where a statute’s language is plain and unambiguous, a court may not “add to or
alter {the language] to accomplish a purpose not on the face of the statute.” I, (internal citations

omitted alteration in original).
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A. The First Ground for Nonrenewal Fails Because HWAN Paid the Fines.

15. The Commissioner may refuse to renew a provider’s certificate of registration if
the Commissioner finds after a hearing thereon that the provider has violated or failed to comply
with any lawful order of the Commissioner. NRS 690C.325(1)(a).

16.  “[E]quitable estoppel operates to prevent the assertion of legal ri ghts that in equity
and good conscience should be unavailable because of a party’s conduct.” United Brotherhood
v. Dahnke, 102 Nev. 20, 22, 714 P.2d 177, 178-79 (1986).

17 It requires an element of justifiable reliance by the party invoking the doctrine.
Merrillv. DeMott, 113 Nev. 1390, 1396, 951 P.2d 1040, 1043 (1997).

18. Moreover, Nevada courts have applied estoppel against state agencles where
specific representations were made and were detrimentally relied upon. See, e.g., Southern Nev.
Mem. Hospital v. State, 101 Nev. 387, 705 P.2d 139 (1985).

19. HWAN did not pay the Fines to the Division within the 30-day period of the
Decision,

20. However, HWAN filed its Motion for Stay in the Emmermann PJR Case prior to
the deadline for paying the Fines to the Division. When that stay was denied, the parties
immediately began negotiating payment of the Fines.

21. The Division and HWAN agreed to allow HWAN to interplead the Fines into the
Court Clerk’s Trust Fund in the Emmermann PJR Case,

22. HWAN justifiably relied upon the Division’s representation that it stipulated and
agreed to the interpleader of the Fines.

23. In March 2018, HWAN interpleaded the Fines into the Court Clerk’s Trust Fund
consistent with the parties’ agreement and stipulation.

24, Because the Fines were paid by HWAN, aibeit to the Court, HWAN’s failure to
pay the Fines to the Division cannot be a valid ground for denial of HWAN’s renewal
application,

25, Therefore, HWAN has demonstrated a likelihood of success on the merits of its
underlying Petition for Judicial Review on this ground.
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B. The Second Ground for Nonrenewal Fails Because CHW Is Not Required to

Be Registered,

26, The Commissioner may refuse to renew a provider’s certificate of registration if
the Commissioner finds after a hearing thereon that the provider has conducted business in an
unsuitable manner or violated any provision of NRS Chapter 690C. NRS 690C.325(1)(b) & (d).

27. “A provider shall not issue, sell, or offer for sale service contracts in this state
unless the provider has been issued a certificate of registration.” NRS 690C.150.

28. The term “provider” for purposes of NRS 690C.150 means “a person who is
obligated to a holder pursuant to the terms of a service contract.” NRS 690C.070.

29. The term “administrator” for purposes of NRS Chapter 690C means “a person
who is responsible for administering a service contract that is issued, sold or offered for sale bya
provider.” NRS 690C.010.

30. NRS 690C.150, NRS 690C.070 and NRS 690C.010 are clear and unambiguous,

31, CHW has not issued, sold, or offered for sale service contracts under which it is
obligated as provider, so it is not required to be registered as a service contract provider,

32. CHW has only issued, sold, or offered for sale service contracts under which
HWAN is obligated as provider, as HWAN’s service contract administrator.

33. No applicable law requires a service contract administrator to be registered.

34, The Hearing Officer erroneously states that service contract administrators are
required to be licensed by NRS 683A.085.

35, NRS 683A.085 is not applicable to service contract administrators pursuant to
NRS 690C.120.

36. NRS 683A.085 is applicable to administrators as defined in NRS 683A.025 and
requires administrators as defined in NRS 683A.025 to obtain a certificate of registration
pursuant to NRS 683A.08524.

37.  The term “administrator” as defined in NRS 683A.025 does not include service
contract administrators or the conduct of CHW at issue here,

38. NRS 683A.085 and NRS 683A.025 are clear and unambiguous.
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39, Because CHW is not required by applicable law to be registered as a service
contract administrator, HWAN’s use of an “unregistered” administrator cannot be a valid ground
for denial of HWAN’s renewal application.

40, Therefore, HWAN has demonstrated a likelihood of success on the merits of its
underlying Petition for Judicial Review on this ground.

II.  Denial of the Stay Would Result in Irreparable Harm to HWAN, and the Balance of
the Hardships and Public Interest Weigh in Favor of a Stay.

41, Nevada precedent cstablishes that acts committed without just cause which
unreasonably interfere with a business or destroy its credit or profits may cause an irreparable

injury. Sobol v. Capital Mgmt., 102 Nev. 444, 446, 726 P.2d 335, 337 (1986).

42.  “Equity will . . . restrain tortious acts where it is essential to preserve a business or
property interests . . . . The right to carry on a lawful business without obstruction is a property
right, and acts . . . which interfere with the carrying on of plaintiff’s business or destroy its

custom, its credit or its profits, do an irreparable injury and thus authorize the issuance of an
ijunction.”  Guion v. Terra Marketing of Nev., Inc., 90 Nev. 237, 240, 523 P.2d 847, 848
(1974).

43, “A licensee whose license has been revoked or suspended immediately suffers the
irreparable penalty of loss of [license] for which there is no practical compensation.” State,
Dept. of Bus. & Indus., Fin, Institutions Div. v. Nevada Ass'n Services, Inc., 128 Nev. 362, 370,
294 P.3d 1223, 1228 (2012) (quoting Com. v. Yameen, 401 Mass. 331, 516 N.E.2d 1149, 1151
(1987)).

44, Irreparable harm exists when an entity is unable to continue conducting ifs
business and is “threatened with the prospect of losing its license to conduct business.” 7d

45, When a person or administrative body interferes with the operation of a
“legitimate business by creating confusion, infringing on goodwill, and damaging reputation,”
irreparable harm may result. Sobol, 102 Nev. at 446, 726 P.2d at 337.

46. The Hearing Officer’s purported denial of HWAN’s certificate of registration in
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the Decision will result in confusion among HWAN’s customer base, damage to HWAN’s
goodwill and reputation, and may even prevent HWAN from continuing to acquire new service
contracts or 1o service its existing contracts, thereby unreasonably interfering with its business
and profits.

47. Further, IWAN is currently operating, so there is no hardship to the Division.

48.  The public is also protected by the financial security from HWAN currently held
by the Division pursuant to NRS 690C. 170(1)(b).

49.  The Division has offered no evidence that the public will be harmed by the grant
of a stay.

50. Any of the foregoing Conclusions of Law that constitute Findings of Fact shall be
deemed Findings of Fact.

ACCORDINGLY, IT IS HEREBY ORDERED that HWAN’s Motion is hercby
GRANTED. The decision rendered by the Administrative Hearing Officer on January 2, 2019 is
STAYED pending final decision on HWAN’s Petition for Judicial Review.

IT IS SO ORDERED.

DATED this 24 Tday of April, 2019.

s

</

e e T2, /j Aol a/
JANKES T. RUSSEIL L
DISTRICT JUDGE

Respectfully submitted by'

Constance L A’I%ndge Esq

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Petitioner
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that | am an employee of the First Judicial District
Court, and that on this é_i day of April, 2019, I deposited for mailing, postage paid, at Carson

City, Nevada, a true and correct copy of the foregoing Order addressed as follows:

Constance L. Akridge, Esq.
9555 Hillwood Drive, Second Floor
l.as Vegas, NV 89134

Richard Yien

Deputy Attorney General
100 N. Carson Strect
Carson City, NV 89701

Joanna Grigoriev

Senior Deputy Altorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, NV 89101

An gela fefiries
Judicial Assistant, Dept. 1
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Sydney R. Gambee

From: Susan L. Messina <SMessina@ag.nv.gov>

Sent: Wednesday, November 27, 2019 11:59 AM

To: Connie Akridge; Sydney R. Gambee

Cc: Richard P. Yien; Joanna N. Grigoriev

Subject: HWAN v. State of Nevada, Case No. 17-0OC-00269-1B

Attachments: Respondent's Opposition to Petitioners Motion for Leave of Court for Limited Resonsideration of

Courts Findings on HWAN's PJR pdf; 20191127_NOTICE OF ENTRY OF ORDER Affirming In Part and
Modifying In Part, FOF, COL, Order of the Hearing Officer and Final Order.pdf

Good Morning,
Attached please find the following:

1. Respondent’s Opposition to Petitioner’s Motion for Leave of Court for Limited Reconsideration of Court’s
Findings on HWAN’S Petition for Judicial Review;

2. Notice of Entry of Order Affirming In Part and Modifying in Part, Findings of Fact, conclusions of Law, Order
of the Hearing Officer, and Final Order of the Commissioner
In Cause No. 17.0050 In the Matter of Home Warranty Administrator of Nevada, Inc. DBA Choice Home
Warranty.

A hard copy has been placed in today’s mail to each of you.
Thank you,

Susan Messina

Legal Secretary 11

Business and Taxation

Office of the Attorney General
100 N. Carson Street

Carson City, NV 89701
bMessina@ag.nv.gov

T: 775.684.1210

Y
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Constance L. Akridge
Nevada Bar No, 3353
Sydney R, Gambee

Nevada Bar No., 14201
Brittany L. Walker

Nevada Bar No. 14641
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV §9134
Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee(@hollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty
Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
HOME WARRANTY ADMINISTRATOR OF

NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative

agency,

Respondent.

Petitioner Home Warranty Administrator of Nevada, Inc., dba Choice Home Warranty
(“HWAN?” or “Petitioner”), by and through its counsel of record, Holland & Hart LLP, hereby
moves this Court for a Stay pursuant NRCP 62(D) of the Order Affirming in Part, and Modifying
in Part, Findings of Fact, Conclusions of Law, Order of the Hearing Officer, and Final Order of
the Commissioner in Cause No. 17.0050 in the Matter of Home Wananty Administrator of

Nevada, Inc., dba Choice Home Warranty (the “Order”) entered on November 25, 2019.! This

! The notice of entry was apparently served on November 26, 2019 and filed on Novenber 27,

2019,

Case No. 17 OC 00269 1B
Dept. No. I

MOTION FOR STAY PENDING APPEAL
PURSUANT TO NRCP 62(D)
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Motion is made and based upon the following memorandum of points and authorities, the

pleadings and papers on file herein, and any oral argument this Court may consider.

I.

MEMORANDUM OF POINTS AND AUTHORITIES

Factual and Procedural Background

On November 25, 2019, the Court entered the Order, which ordered as follows:

1. The Findings of Fact and Conclusions of Law in the
Administrative Order 17.0050 are hereby AFFIRMED in part, and

MODIFIED in part as follows:

a. The Hearing Officer’s finding of six (6) viclations by the
Petitioner of NRS 686A.070 for making false entries of
material fact in record or statement is supported by
substantial evidence and is hereby AFFIRMED.

The total fine of $30,000, at $5,000 per violation, as allowed
under NRS 686A.183(1)(a), is AFFIRMED.

b. The Hearing Officer’s finding of one violation by the
Petitioner of NRS 690C.320(2) for failure to make its
records available to the Commissioner upon request is
supported by substantial evidence and is hereby
AFFIRMED.

The fine of $500, as authorized pursuant to NRS
6900.825(1) 1s AFFIRMED,

c. The Hearing Officer’s finding of 23,889 instances of
conducting business in an unsuitable manner, in violation of
NRS 690C.825(1)(b) and NRS 679B.125(2), by allowing an
unregistered entity to issue, sell and offer for sale service
contracts in Nevada is hereby AFFIRMED. The Court finds
that NRS 6900.150 requires anyone, including a service
contract administrator, who wishes to issue, sell, or offer for
sale service contracts in Nevada, to possess a certificate of
registration under Chapter 690C of the NRS.

The fine of $50 for each of the 23,889 violations, is
AFFIRMED; however, the Court finds that the aggregate
cap of $10,000 for violations of a similar nature, codified in
NRS 690C.330, applies. The Court hereby MODIFIES the
fine of $1,194,450 to be capped at $10,000 total.

2. Petitioner interpleaded $1,224,950 with the County Clerk’s Trust
Fund pending final decision of this Court on Petitioner’s Petition for
Judicial Review pursuant to the Stipulation and Order for
interpleading of Fines Pending Final Decision filed herein on March
15, 2018. The Clerk of the Court will distribute the total fine of
$40,500 from Petitioner’s interpleaded funds to the Respondent, and
refund the remaining balance to Petitioner,




HOLLAND & HART LLP
9555 HILLWOOD DRIVE, 28D FLOOR

LAS VEGAS, NV 89134

5. The Court further orders that contingent upon Petitioner’s
compliance with NRS 690C.150 and other requirements of chapter
690C of the NRS, Petitioner’s Certificate of Registration be
reinstated. In particular, Petitioner is prohibited from using an
administrator to perform the duties of selling, issuing, or offering for
sale service contracts in Nevada, unless said administrator has been
granted a certificate of registration pursuant to NRS 690C and
consistent with this Order.

As noted in the Order, pursuant to the Stipulation and Order for Interpleading of Fines
Pending Final Decision filed herein on March 15, 2018 (“Stipulation”), the parties agreed “to
have the fines imposed by the Decision interpleaded into this Court Clerk’s Trust Fund until a
final decision is issued by this Court on Petitioner’s Petition for Judicial Review.” The Order
directed the Clerk of the Court to “distribute the total fine of $40,500 from Petitioner’s
interpleaded funds to the Respondent and refund the remaining balance to Petitioner.” HWAN is
informed that the Clerk of the Court complied with the Order and the Respondent has the $40,500
from HWAN’s interpleaded funds, which represents the amount HWAN was required to pay in

fines to Respondent under the Order.

II. Argument
A, A Stay is Warranted Under NRCP 62(d)*

NRCP 62(d) govems stays pending appeal and provides:
(d) Stay Upon Appeal.
(1) By Supersedeas Bond. If an appeal is taken, the appellant
may obtain a stay by supersedeas bond, except in an action
described in Rule 62(a)(2). The bond may be given upon or
after filing the notice of appeal or after obtaining the order
allowing the appeal. The stay is effective when the
supersedeas bond is filed.
(2) By Other Bond or Security. If an appeal is taken, a party
is entitled to a stay by providing a bond or other security.
Unless the court orders otherwise, the stay takes effect when
the court approves the bond or other security and remains in
effect for the time specified in the bond or other security.

2See also NRAP 8(a)(1)(b) (requiring a party to move first in the district court for approval of a
stay.)
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NRCP 62(d) “allows an appellant to obtain a stay pending appeal as of right upon the
posting of a supersedeas bond for the full judgment amount.” Clark Cty. Office of Coroner/Med.
Exam’r v, Las Vegas Review-Journal, 134 Nev, 174, 175, 415 P.3d 16, 17 (2018) (citing Pub.
Serv. Comm 'n and acknowledging that a district court order granting a petition for judicial review
is entitled to a stay as of right; however, a separate motion for stay must be filed); see also Nelson
v. Heer, 121 Nev. 832, 834, 122 P.3d 1252, 1253 n.4 (2005), as modified (Jan, 25, 2006)
(emphasis added) (overruling Pub. Serv. Comm’'n v. First Judicial Dist. Court, 94 Nev. 42, 574
P.2d 272 (1978) to the extent it held that the stay is permissive). “However, a supersedeas bond
should not be the judgment debtor’s sole remedy, particularly where other appropriate, reliable
alternatives exist.” Under Nelson, a district court must consider five factors to determine whether

a supersedeas bond may be waived and alternate security provided instead:

(1) the complexity of the collection process; (2) the amount of time
required to obtain a judgment after it is affirmed on appeal; (3) the
degree of confidence that the district court has in the availability of
funds to pay the judgment; (4) whether the defendant's ability to pay
the judgment is so plain that the cost of a bond would be a waste of
money; and (5) whether the defendant is in such a precarious
financial situation that the requirement to post a bond would place
other creditors of the defendant in an insecure position.

Id at 836, 122 P.3d at 1254.

Here, the Order directed the Clerk ofthe Court to “distribute the total fine of $40,500 from
Petitioner’s interpleaded funds to the Respondent and refund the remaining balance to Petitioner.”
HWAN is informed that the Clerk of the Court complied with the Order and Respondent has the
$40,500 from HWAN’s interpleaded funds. Notwithstanding, HWAN seeks a stay of the entire
Order, including all declaratory findings, conclusions, and orders. However, with the $40,500 in
monetary fines having already been released from HWAN’s interpleaded funds to Respondent,
there is no need for a supersedeas bond or alternate security. The Division is in possession of the

full amount of the judgment; thus, the Nelson factors for waiver of the supersedeas bond are

satisfied:?

3 Factor 5 is not applicable.
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(1) there are no collection complexities because judgment amount is
already collected, i.e,, in the possession of Respondent,

(2) there 1s no need to obtain the judgment if it is affirmed on appeal
because it is already in the possession of Respondent,

(3) the district court has full confidence that there are funds to pay
the judgment as they are already in possession of Respondent and

(4) HWAN’s ability to pay the judgment is so plain there is no need
for the bond because the amount is already in the possession of
Respondent,

Therefore, adequate security having already been provided “to protect the judgment
creditor’s[, here, Respondent’s,] ability to collect the judgment if it is affirmed by preserving the
status quo and preventing prejudice to the creditor arising from the stay,” a supersedeas bond is
not necessary, Nelsonv. Heer, 121 Nev, 832, 835, 122 P.3d 1252, 1254 (2005), as modified (Jan.
25,2006), Accordingly, this Court should waive the supersedeas bond or, alternatively, require
a nominal bond of $100 to be posted, or another appropriate amount as determined by this Court.

Notably, HWAN is in no way waiving its entillement “to obtain a stay pending appeal as
of right” with the posting of a full supersedeas bond. Nelson, 121 Nev. at 834, 122 P.3d at 1253.
However, HWAN’s inability to post the full supersedeas bond was created by this Court’s Order
directing immediate release of the very funds that should have been used to post the bond
(HWAN'’s interpleaded funds). Because Respondent already has the $40,500 that would have
been posted as supersedeas bond, any additional bond is entirely superfluous. Hence HWAN's
request to post a nominal bond as security for the stay.

B, A Stay of Declaratory Relief Is Warranted Even Without Need for a Stay of
a Monetary Judgment

NRCP 62(d) plainly applies to a stay of a district court order on a petition for judicial
review, even where the district court order merely orders declaratory relief and does not order
payment of a monetary judgment. See Pub. Serv. Comm'n v. First Judicial Dist. Court, 94 Nev,
42, 574 P.2d 272 (1978), abrogated on other grounds by Nelson, 121 Nev. at 832, 122 P.3d at
1252 (1978). In Public Service Commission, the Public Service Commission of Nevada appealed
a district court’s order granting petitioner Southwest Gas Corporation’s petition for judicial

5
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review of the Commission’s administrative decision to deny a rate increase application from
Southwest Gas Corporation. Id at 43, 574 P.2d at 273, Thus, the district court required the
Commission to approve the rate increase application, and no monetary judgment was imposed.
Id  After the Comumission filed its notice of appeal, the district court found the Commission in
contempt for failure to approve the application and ordered it to grant the rate increase or be
punished in contempt. Id The Commission tock the position that the district court’s order was
automatically stayed, arguing that its notice of appeal operated as an automatic stay under NRCP
62(d) because the Commission, a government agency, was exempt from the bond requirement
under NRCP 62(e). Id. at 43-44, 574 P.2d at 273. While the court ultimately held that the agency
was entitled to a stay without bond but was nonetheless required to file a separate and distinct
application for a stay, in so doing, the court implicitly recognized that a stay is available under
NRCP 62(d) of a district court’s order on a petition for judicial review, even where the district
court’s order concerned only declaratory relief, i.e., directing the party to approve an application,
rather than ordering payment of a monetary judgment. Jd. at 42, 574 P.2d at 272. Moreover,
federal case law has consistently recognized that supersedeas bonds are not limited to money
judgments, and are available mechanisms to stay non-monetary judgments. See J. Perez & Cia.,
Inc. v. United States, 578 F. Supp. 1318 (D.P.R.), aff'd, 747 F.2d 813 (1st Cir. 1984) (noting that
“a supersedeas bond is not confined to money judgments from which a writ of execution can issue
but is also employed to stay a nonmoney judgment on appeal.”); Hebert v. Exxon Corp., 953 F.2d
936 (5th Cir. 1992) (holding that under FRCP 62(d) “[d]efendant was entitled to automatic stay
upon posting of supersedeas bond, even though underlying action was for declaratory judgment,
where such judgment bound defendant to pay specific sum of money.”); see also Nelson, 121
Nev. at 834, 122 P.3d at 1253 (looking to federal decisions involving FRCP 62(d) to provide
persuasive authority to examine NRCP 62(d)).

Here, now that Respondent is already in possession of its monetary judgment affirmed by
the district court’s order ($40,500), HWAN desires a stay on the remaining declaratory relief in
the district court’s order, including the finding that “NRS 690C.150 requires anyone, including a
service contract administrator, who wishes to issue, sell, or offer for sale service contracts in

6
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Nevada, to possess a certificate of registration under Chapter 690C of the NRS” and the finding
that HWAN “is prohibited from using an administrator to perform the duties of selling, issuing,
or offering for sale service contracts in Nevada, unless said administrator has been granted a
certificate of registration pursuant to NRS 690C.” Because Respondent already has the full
$40,500 monetary judgment, and because the stay would simply retain the status quo, that is,
allowing HWAN to continue doing business in the state and utilize its administrator and third-
party sales agent to sell service contracts on its behalf, this Court should waive the full amount of
a supersedeas bond or require a nominal bond of $100 to be posted (or other appropriate amount

as determined by the Court).*

III. Conclusion
On December 6, 2019, HWAN filed its Notice of Appeal attached hereto as Exhibit 1.

Accordingly, HWAN respectfully requests this Court grant this Motion and issue a stay of the
Order effective immediately or upon HWAN posting a nominal bond in the amount of $100 (or
other appropriate amount as determined by the Court). The proposed order is attached as Exhibit

2.

DATED this 6th day of December, 2019.
HOLLAND & HART LLP

WISy B

Conftance L. Akridge

Nevada Bar No. 3353

Sydney R. Gambee

Nevada Bar No. 14201

Brittany L. Walker

Nevada Bar No. 14641

9555 HILLWOOD DRIVE, 2ND FLOOR
LAS VEGAS, NV 89134

Attorneys for Home Warranty

Administrator of Nevada, Inc.
dba Choice Home Warranty

* Further, the public and Respondent are adequately protected by HWAN’s compliance with the
financial security requirements in NRS 690C.170. HWAN provides financial security each year
for the full amount under NRS 690C.170 based on the service contracts sold by its third-party
sales agent on behalf of HWAN, under which HWAN is the sole obligor. Indeed, $780,131.00
has been submitted to the Division (or to the Court) as security, and $3,258,131.07 is being held
in HWAN's segregated reserve account. Thus, there is $4,038,262.07 being held as financial

security.




HOLLAND & HART LLP
9555 HILLwWOOD DRIVE, 28D FLOOR

LS VEGAS, NV 89134

n

wooe a1 &N

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27
28

CERTIFICATE OF SERVICE
[ hereby certify that on the 6th day of December, 2019, a true and correct copy of the

foregoing MOTION FOR STAY PENDING APPEAL PURSUANT TO NRCP 62(D) was

served by the following method(s):

] U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev
Deputy Attorney General Senior Deputy Attorney General
STATE OF NEVADA STATE OF NEVADA
Office of Attorney General Office of Attorney General
100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101
ryien{@ag.nv.gov jgrigoriev(@ag.nv.gov
Attorneys for State of Nevada, Department  Attorneys for State of Nevada, Department
Of Business and Industry — Division of Of Business and Industry — Division of
Insurance Insurance

) Email: by electronically delivering a copy via email to the following e-mail address:

igrigorievi@ag.nv.gov
ryien(@ag.nv.pov

A’; 7, -

AL
olland’ & Hart LLP

13920181 v3 104645.0001
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Constance L. Akridge

Nevada Bar No, 3353 JUNOEC 6 PH oA g
Sydney R. Gambee R A
Nevada Bar No. 14201 EUGATT AL AT
Brittany L. Walker o an
Nevada Bar No. 14641
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee@hollandhart.com
blwalker@hollandhart.com

£
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Attorneys for Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR QF] Case No. 17 OC 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No. 1
WARRANTY, a Nevada corporation,

NOTICE OF APPEAL

Petitioner,

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent.

Petitioner Home Warranty Administrator of Nevada, Inc., dba Choice Home Warranty
(“HWAN™), by and through its counsel of record, Holland & Hart LLP, hereby files its Notice of
Appeal of the First Judicial District Court Order Affirming in Part, and Modifying in Part,
Findings of Fact, Conclusions of Law, Order of the Hearing Officer, and Final Order of the
Commissioner in Cause No. 17.0050 in the Matter of Home Warranty Administrator of Nevada,
Inc., dba Choice Home Warranty (the “Order”) entered on November 25, 2019.' The Order

affirmed in part and modified in part the State of Nevada Department of Business and Industry —

! Exhibit 1. The Notice of Entry was served on November 26, 2019 and filed on November 27, 2019,

!
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Division of Insurance Findings of Fact, Conclusions of Law, Order of Hearing Officer, and Final
Order of Commissioner (the “Final Decision™) filed on December 18, 2017.2 NRS 233B.150
states that “[a]n aggrieved party may obtain a review of any final judgment of the district court
by appeal to the appellate court of competent jurisdiction pursuant to the rules fixed by the
Supreme Court pursuant to Section 4 of Article 6 of the Nevada Constitution, The appeal shall be
taken as in other civil cases.” Notice is hereby given that HWAN, Petitioner above named,
appeals to the Supreme Court of Nevada from the Order.
'DATED this 6th day of December, 2019.
HOLLAND & HART LLP

s M S

Conétance L. Akridge

Nevada Bar No. 3353

Sydney R. Gambee

Nevada Bar No. 14201

Brittany L. Walker

Nevada Bar No. 14641

9555 Hillwood Drive, 2nd Floor
[as Vegas, NV 89134

Attorneys for Home Warranty Administrator of
Nevada, Inc.
dba Choice Home Warranty

2 Exhibit 2,
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CERTIFICATE OF SERVICE
I hereby certify that on the 6th day of December, 2019, a true and correct copy of the)

foregoing NOTICE OF APPEAL was served by the following method(s):

4} U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid

to the persons and addresses listed below:

Richard Yien

Deputy Attorney General
STATE OF NEVADA

Office of Attorney General
100 N, Carson St.

Carson City, Nevada 89701
rylen@ag.nv.gov

Attorneys for State of Nevada, Department
Of Business and Industry — Division of

Joanna Grigoriev

Senior Deputy Attorney General
STATE OF NEVADA

Office of Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

|gr1 gorlev@ag nv.goy

Attorneys for Stale of Nevada, Department
Of Business and Industry — Division of

Insurance Insurance

) Email: by electronically delivering a copy via email to the following e-mail address.

igrigoriev(@ag.nv,gov
ryien{@ag. nv.gov

Q%M%{@///x/ﬁ

An] np{()yeu of Holland & Hart LLP

13910694 _v2 1046450001
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Findings of Fact, Conclusions of Law,
Order of Hearing Officer and Final Order of
Commissioner

Pages 11 - 40




EXHIBIT 1

Order and Notice of Entry

1IBIT 1

Order and Notice of Entry

EXHIBIT PAGE NO. 1



O jos] | [o> TN w4 ™ W] Y =

SN B = T & T S S X T S X SR X DU R

AARON D, FORD

Attorney General _ -
RICHARD PAILI YIEN, Bar No. 13035 w500 & FILED
eputy Attorney Genera 14,3
State oiy Nevada 208 Moy 27 Ao
Business and Taxation Division ey ROWLMT
100 N. Carson Street AUBREY BVt ok

Carson City, NV 83701 W
P: (776) 684-1129 BY oepUTY
F: (775) 684-1156

BEmail: ryien@ag.nv.gov

Attorney for the Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC., DBA CHOICE HOME Case No. 17-0C-00269-1B
WARRANTY, a Nevada Corporation Dept. No. 1

Petitioner,

Vs,

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative agency,

Respondent,

NOTICE OF ENTRY OF ORDER
Please take notice that the ORDER AFFIRMING IN PART, AND MODIFYING IN
PART, FINDINGS OF FACT, CONCLUSIONS OF LAW, ORDER OF THE HEARING
OFFICER, AND FINAL ORDER OF THE COMMISSIONER IN CAUSE NO. 17.0050 IN
THE MATTER OF HOME WARRANTY ADMINISTRATOR OF NEVADA, INC DBA
CHOICE HOME WARRANTY was signed by Judge James T. Russell on November 25,
2019, a conformed copy of which is attached hereto as Exhibit 1.

DATED November 26, 2019
AARON D. FORD
Attorney General

By: <\é} %‘M——“—\
RICHARD PAILI YIEN

Deputy Attorney General
Attorney for the Division of Insurance

Page 10of 4
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CERTIFICATE OF SERVICE
I certify that I am an employee of the Office of the Attorney General, State of
Nevada, and that on November 26, 2019, I deposited for mailing in the United States
Mail, first-class postage prepaid, at Carson City, Nevada a true and correct copy of the
NOTICE OF ENTRY OF ORDER, addressed to the following:

Constance L. Akridge, Esq.
Sydney R. Gambee, Esq.
Brittany L. Walker, Esq,
Holland & Hart, LLP

8555 Hillwood Drive, 27 Floor
Las Vegas, NV 83134

DATED November 26, 2019

/Zz@d% ij

Susan Messing, An Employee of the
Office of the Attorney General
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EXHIBIT INDEX

EXHIBIT NO., DESCRIPTION NO. OF PAGES
(Excluding
tabs)
1 Order Affirming In Part, And Modifying In 4

Part, Findings Of Fact, Conclusions Of
Law, Order Of The Hearing Officer, And
Final Order Of The Commissioner In Cause
No. 17.0050 In The Matter Of Home
Warranty Administrator Of Nevada, Inc
Dha Choice Home Warranty
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AARON D, FORD
Attome General

AN. GRIGORIEV
Semor Deputy Attormey General
Nevada Bar No.5649
565 E. Washington Ave. #3900
Las Vegas, NV 89101
E-mail: jerigoriev@a DV gov
RICHARD PAILI
Deputy Attorney General
Nevada Bar No. 13035
Office of the Attorney General
100 N. Carson Street
Carson City, NV 89701
E-mail: ryien@ag.nv.pov
Attorneys for Responaent
Nevada Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY .

HOME WARRANTY ADMINISTRATOR OR
NEVADA, INC. dba CHOICE HOME

WARRANTY, a Nevada coxporation,
Petitioner,

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY, DIVISION
OF INSURANCE, a Nevada administrative
agency,

Respondents.

ORDER AFFIRMING IN PART, AND MODIFYING IN PART, FINDINGS OF
FACT, CONCLUSIONS OF LAW, ORDER OF THE HEARING OFFICER, AND
FINAL ORDER OF THE COMMISSIONER IN CAUSE NO. 17.0050 IN THE
MATTER OF HOME WARRANTY ADMINISTRATOR OF NEVADA, INC DBA
CHOICE HOME WARRANTY

This matter came on for hearing on November 7, 2018 on Home Warranty
Administrator of Nevada, Inc. dba Choice Home Warranty's (“Petitioner”) Petition for Judicial

Review of the Findings of Fact, Conclusions of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Administrative Cause 17.0050 (“Administrative Order

Case Na.:
Dept. No.:

17.00507), filed by the Petitioner on December 22, 2017.

Pape 1 of 4
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A. Standard of Review
The standard of review of an administrative decision is codified in NRS 233B.135, It

provides in pertinent parts:

[

2. The final decision of the agency shall be deemed reagonable and
lawful until reversed or set aside in whole or in part by the court. The
burden of proof is op the party attacking ov resisting the decision to show
that the final decision is invalid pursuant to subsection 3.

3. The court shall not substitute its judgment for that of the agency
as to the weight of evidence on a question of fact. The court may remand or
affirm the final decision or set it aside in whole or in part if substantial
rights of the petitioner have been prejudiced because the final decision aof
the agency is;

{(a) In violation of constitutional or statutory provisions;

(b)- In excess of the statutory authority of the agency;

(¢) Made upon unlawful procedure;

(d) Affected by other error of law;

(e) Clearly exroneous in view of the reliable, probative and substantial

evidence on the whole record; or
{ Arbitrary or capricious or characterized by abuse of discretion.
4. As used in this section, “substantial evidence” means evidence

which a reagonable mind might accept as adequate to support a conclugion.

Id.
When an administrative decision is challenged, the role of the reviewing court is “to

review the evidence presented to the [hearing officer] and ascertain whether [the hearing
officer] acted arbitraxily or capriciously, thus abusing [his or her] discretion.” OKeefe v. State,
Dep’t of Motor Vehicles, 134 Nev. Adv. Op. 92, at *5, 431 P.3d 350, 353 (2018), “[Flactual
findings will only be overturned if they are not supported by substantial evidence, which, we
haveexplained, is evidence that a reasonable mind could accept as adequately supporting the
agency's conclusions. Nassiri v Chiropractic Physictans’ Bd., 130 Nev.245, 248, 327 P.3d 487,
489 (2014). (citations omitted). “We review issues pertaining to statutory construction de

novo. We nonetheless defer to an agency's interpretation of its governing statutes or

regulations if the interpretation is within the language of the statute.” Dutchess Bus. Serus,

v. State, Bd, of Pharm., 124 Nev. 701, 708, 191 P.3d 1159, 1165 (2008) (internal citations

omitied).

Page 2 of 4
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The Court, having considered the pleadings, record, and other documents in the
matter, the law applicable to the issues and the arguments of counsel at the hearing, and
being ﬁﬂy advised finds as follows:

B. Findings of Fact and Conclusions of Law

1. The Findings of Fact and Conclusions of Law in the Administrative Order 17.0050

are hereby AFFIRMED in part, and MODIFIED in part as follows:

a. The Hearing Officer’s finding of six (6) violations by the Petitioner
of NRS 686A,070 for making false entries oJf material fact in record ox
sfatement is supported by substantial evidence and is hereby
AFFIRMED.
The total fine of $30,000, at $5,000 per violation, as allowed under NRS
686A.188(1)(a), is AFFIRMED. !
b, The Hearing Officer's finding of one violation by the Petitioner of !
NRS 690C.320(2) for failure to make its records available to the
Commissioner upon request is supported by substantial evidence and is

hereby AFFIRMED,
The fine of $500, as authorized pursuant to NRS 690C.325(1) is

AFFIRMED,

c. The Heaving Officer's finding of 23,889 instances of conducting
business in an unsuitable manner, in violation'of NRS 690C.325(1)(b) and
NRS 679B.125(2), by allowing an unregistered entity to issue, sell and
offer for sale sexrvice contracts in Nevada is hereby AFFIRMED. The Court
finds that NRS 690C,150 requires anyone, including a service contract
administrator, whowishes to issue, sell, or offer for sale service contracts

in Nevada, to possess a certificate of registration under Chapter 690C of

the NRS.
The fine of §50 for each of the 23,889 violations, is AFFIRMED; however,

the Court finds that the aggregate cap of $10,000 for violations of a similar

Page 3 of 4
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nature, codified in NRS 890C.330, applies. The Court heréby MODIFIES

the fine of $1,194,450 to be capped at $10,000 total.
2 Petitioner interpleaded $1,224,950 with the County Clerk’s Trust Fund pending final
devision of this Cowrt on Petitioner’s Petition for Judicial Review pursusntto the Stipulation
and Order for interpleading of Fines Panding Final Decision filed herein on March 15, 2018.
The Clerk of the Court will distribute the total fine of $40,500 from Petitioner's intexpleaded
funds to the Respondent, and refund the remaining balaxice to Petitioner.
3. The Court finds that the docirine of estoppel does not dpply in this case. The Court
finds in favor of the Respondent on this issue.
4, The Court finds that Petitioner was not denied due process. Petitioner had received
sufficient notice and opportunity to prepave, and thexe was no unfair surprise. The Cowxt
finds in favor of the Respondent on this issue.
5. The Court further orders that contingent upon Petitioner's compliance with INRS
890C.150 and other regquirements of chapte‘z; £90C of the NRS, Petitionar’s Certificate of
Registration b.e reinstated. Im particulay; Petitioner is prohibited from wusing an
administratoy to perform the duties of selling, issuing, ox offering for sale service contracts in,
Nevada, unless said administrator has been granted a certificate of registration pursuant to
NRS 830C and consistent with this Order,

IT IS SO ORDERED
DATED this 25 Koy of A/ o019,

Respectfully submitted by:

AAROND. FORD
Attorney General

By‘ .O/';',C)\ “"“‘“““‘“—“
Deputy Attorney General .

Joanna N. Grigoriev (Baxr No. 5649).
Senior Deputy Attorney General
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CERTIFICATE OF MAILING

5

Pursuant to NRCP 5(b), I certify that ] am an employee of the First Judicial Disirict

Court, and that on this Zqﬂdaz of November, 2019, I deposited for mailing, postage paid, at

Carson City, Nevada, a true and correct copy of the foregoing Order addressed as follows:

Joanna N, Grigoriev, Esq.
Senior Deputy Attorney General
555 E. Washington Ave.

Las Vegas, NV 89101

Richard P, Yien, Esq.
Deputy Attorney General
100 N. Carson Street
Carson City, NV 89701

Constance L. Akridge, Esq.
Sydney R. Gambee, Esq. '
Brittany L. Walker, Esq.
Holland & Hart, LLP

9555 Hillwood Drive, 2™ Floor

Las Vegas, NV 89134 ‘ AT T
o Cﬁ\lﬂ'\{ V™~ c

Chloe McClintick, Esq.
Law Clerk, Dept, 1
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STATE OF NEVADA [ ot iesurana

DEPARTMENT OF BUSINESS AND INDUSTRY Shiit wi Meronii

DIVISION OF INSURANCE
IN THE MATTER OF CAUSE NO. 17.0050
HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME
WARRANTY,

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
ORDER OF HEARING OFFICER,
AND FINAL ORDER OF THE COMMISSIONER'

This matter is before the Nevada Division of Insurance (“Division™) on an Order to Show Cause
issued by the Commissioner of Insurance (“Commissioner”) on May 11, 2017, against Home Warranty
Administrator of Nevada, Inc. dba Choice Home Warranty. The Commissioner, as head of the Division,
is charged with regulating the business of insurance in Nevada, NRS 232.820, -.825.2; NRS 679B.120.
The Division alleges that Respondent violated vatious provisions of the Nevada Revised Statutes
(“NRS”) title 57 (“Insurance Code”) and of insurance regulations found under the Nevada
Administrative Code (“NAC”). A hearing was scheduled for August 1, 2017, and continued to
September 12, 2017. A prehearing conference was held on September 8, 2017, at the office of the
Division in Carson City. The hearing was held on September 12, 13, and 14, 2017, at the office of the
Division in Carson City. At the close of the hlcaring, the Parties were ordered to file briefs on a legal
issue due on October 30, 2017, and written closing arguments due on November 15, 2017. On
November 7, 2017, Respondent filed a motion to strike portions of the Division’s brief. The motion
was denied, but the Parties were granted five extra pages for theic written closing arguments to address

any issues from the briefs, and the due date for the written closings was extended to November 17,

2017.

! See NRS 679B.360.2—.3 (explaining that “the Commissioner shall make an order on hearing covering
matters involved in such hearing” and enumerating what is required in the order); NRS 679B.330.1
(authorizing the Commissioner to appoint a person as a hearing officer for a hearing); and

NAC 679B.41] (“The hearing officer shall file a copy of his or her order with the Division” and “[i]f
ol
EXHIBIT PAGE
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I. FINDINGS OF FACT?

A. HWAN Applications

1. CHW Group, Inc. (“CHW Group”) was incorporated in the State of New Jersey in May
2009. Victor Mandalawi (*Mandalawi”) and Victor Hakim (“Hakim”) set up the company to provide
service contracts, Both Hakim and Mandalawi are officers for CHW Group: Hakim is the chief
executive officer and Mandalawi is the president. The company operates under the name “Choice
Home Warranty,” which is registered as a fictitious name in New Jersey. CHW Group uses the brand
Choice Home Warranty, to include the website www.ChoiceHomeWarranty.com. CHW Group owns
the website, through which all service contracts are sold and administered. Hakim has final say or
approval on all content on the website. CHW Group’s employees handle sales, marketing, claims,
finance. CHW Group’s sales, marketing, and finance occur at its office located at 1090 King Georges
Post Road in Edison, New Jersey; CHW Group's operations, or claims handling, occurs at 2 Executive
Drive in Somerset, New Jersey. CHW Group is not registered to do business in Nevada. (Ex. A; Test.
Mandalawi; Test. Hakim; Test. Ramirez.)

2. Under the name Choice Home Warranty, CHW Group sold service contracts online, so
sales reached consumers nationally, and consumers were purchasing the service contract in states where
CHW Group was not licensed. Mandalawi and Hakim were not aware that other states required a
license in otrder to sell this type of product. Choice Home Warranty was named in administrative
actions in different states. As a result, Mandalawi created the Home Warranty Administrators name for
states that require licensure. Home Warranty Administrator of Nevada, Inc, (*HWAN") was
incorporated in Nevada on July 23, 2010. Mandalawi is the only employee for each of the Home
Warranty Administrators companies. HWAN's address is 90 Washington Valley Road in Bedminster,

New Jersey. (Test. Mandalawi.)

3. On or about July 29, 2010, Mandalawi signed a service contract provider application on

the hearing officer is not the Commissioner, the Commissioner will indicate on the order his or her
concurrence or disagreement with the order of the hearing officer”).
® The hearing transcripts are distinguished by day, not volume number or consecutively numbered

pages. Accordingly, the transcripts are distinguished in the citations as “Tr.1” for the hearing transcript
22

EXHIBIT PAGE

NO. 13



20

21

22

23

24

25

26

27

28

behalf of Home Warranty Administrator of Nevada, Inc., which was received by the Division on or
about September 2, 2010. (Ex. 22; Ex. P.) Mandalawi is noted on the application as president of
HWAN., (Ex.22; Ex. P at 12-14; Ex. C; Test. Mandalawi.)

4, On July 29, 2010, HWAN entered into an independent service provider agreement
(“Agreement”) with CHW Group. Through the Agreement, CHW Group handles sales, marketing,
operations (claims), and advertising for HWAN service contracts, while HWAN handles regulatory
compliance. CHW Group maintains the service contracts sold to Nevada consumers. According to the
Agreement, CHW Group is responsible for providing the following services:

» Communicating with potential clients (the “Clients”) seeking Warranties and negotiating

the signing of contracts, the form of which shall be previously approved by HWA[N],

between Clients and HWA[N].

» Collecting any and all amounts paid by the Clients for the Warranties and distributing

same to HW[AN] pursuant to the terms of Article 2 hereof;
» Keeping records of all Warranties

Providing customer service to Clients; and
« Inspecting any claims made by Clients regarding goods under a Warranty and, if
possible, repairing same or causing same to be replaced.
(Ex. E.) CHW Group sells service contracts on behalf of HWAN per the Agreement, When CHW
Group sells a contract, CHW Group collects the payment from the consumer, and that money is
eventually paid to HWAN. (Test. Mandalawi; Test. Hakim.)

S. According to the 2010 application, an administrator was not designated to be responsible
for the administration of Nevada contracts. (Ex. 22; Ex. Pat1.)

6. According to the application’s Section II, neither the applicant nor any of the officers
listed in Section I had ever been refused a license or registration or had an existing license suspended or
revoked by any state, nor had the applicant or any of the officers listed in Section I been fined by any
state or governmental agency or authority in any matter regarding service contracts. (Ex. 22; Ex. P a
2; Test. Mandalawi.)

7. As part of the application, HWAN submitted its proposed contract. (Test. Mandalawi.)

8. On November 30, 2010, the Division issued HWAN a letter, along with a certificate of

registration (*COR™) with Company 1D No. 113194 and with an anniversary date of November 18 of

on September 12, 2017, “Tt.2” for the hearing transcript on September 13, 2017, and “Tr,3” for the
hearing transcript on September 14, 2017.
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each year. (Ex. U; Ex. 22; Test. Mandalawi.) In the letter, the Division noted that it had reviewed the
service contract #HWAADMIN-8/2/10 that was submitted with the application, and that it was
approved for use, (Ex. Uatl))

9. In 2011, HWAN submitted another service contract for approval. The Division
approved the service contract under the form number HWA-NV-0711. (Test. Mandalawi; Test. Ghan.)

10.  The service contract shows the Home Warranty Administrators’ logo at the top right of
the first page. Under it is the name Choice Home Warranty followed by the text “America’s Choice in
Home Warranty Protection,” and under the text in finer print it says “Obligor: Home Warranty
Administrator of Nevada, Inc.” This first page is a sample letter to the consumer. The first two lines of
the letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chase to
protect your home with a home warranty.” The consumer is asked to read the coverage. The letter
includes a toll-free number, (888)-531-5403, and a website, www.ChoiceHome Warranty.com. Under
the letter in finer print, it states that the contract explains the coverage, limitations, and exclusions.
Then there are two boxes: the box on the left identifies the contract number, contract term, covered
property, property type, rate, and service call fee; the box on the right identifies the coverage plan,
included items, and optional coverage. Under the two boxes is the name Choice Home Warranty and
the address, 510 Thornall Street, Edison, NY 08837, along with the toll-free number (888) 531-5403.
The bottom right of the page contains “HWA-NV-0711" in a finer print, which indicates approval by
the Division in July 2011, and is applied to each page. (Ex. 35; Ex. EE; Test. Ghan; Test. Jain; Test.
Mandalawi.)

11.  According to Mandalawt, there are no contracts sald to Nevada consumers other than the
Nevada contract authorized in 2011, (Test, Mandalawi.)

12, For the registration years 2011 through 2016, HWAN filed renewal applications. (Ex. 2,
4,5,7,12,21; Ex. 1; Test. Mandalawi.)

13, The renewal applications asked the applicant to identify the pre-approved service
contract form name and form numbers that applicant sells in Nevada. On each application, HWAN
identified form HWA-NV-0711. (Ex. 2,4,5,7, 12, 21; Ex. 1)
tif
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14.  The renewal applications for the years 2011, 2012, and 2013 asked the following

questions:

¢ “Have there been any changes in the executive officers or in the officers responsible
for service contract business since your last application?”

e “Have you made any changes in the administrator or designated a new administrator
since your last application? Current administrator is listed as:”

» “Since the last application, has applicant or any of the officers listed in question |
ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... [or] (d)Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”

On behalf of HWAN, Mandalawi answered “No” to each of the questions. For the current
administrator, Mandalawi wrote “Self.” (Ex. 2,4, 5; Ex. I; Test. Dennis; Test. Mandalawi.)

15.  The renewal applications for years 2011, 2012, and 2013 were approved. (Ex. Y, Z,
AA,; Test, Mandalawi,)

16.  The renewal applications also ask how many service contracts were sold to Nevada
residents, other information related to revenue, claims paid, and customer complaints, and information
about how complaints are handled. Mandalawi responded to these questions for the rencwal
applications for years 2011, 2012, and 2013. (Ex. 2,4, 5; Ex. [}

17. In 2013, the Division initiated an investigation into Choice Home Warranty, and began
moenitoring complaints. The Division also discovered that a company calied Choice Home Warranty
had administrative actions against it in several states, (Test. Jain.)

18.  In email correspondence with Mandalawi related to a consumer complaint, Elena
Ahrens, then-Chief of the Property and Casualty Section, indicated that she wanted to work with
Mandalawi “regarding having an official dba of Choice Home Warranty.” She said that she had
stopped the issuance of a cease and desist, and wanted to remedy the situation from occurring in the
future. (Ex. T at 1.) The Division asked HWAN to register the dba Choice Home Warranty because
the Division “thought it was confusing for consumers having just the name Home Warranty of
Nevada.” (Test, Mandalawi.) Mandalawi registered the dba “Choice Home Warranty” under HWAN.
(Ex. T at 7-11; Ex. B; Ex. 30-32; Test. Mandalawi.)

19, The Division issued a memo to then-Commissioner Scott J, Kipper from Derick Dennis,

Management Analyst, indicating that Mandalawi notified the Division that HWAN filed the dba name,

-$-
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“Choice Home Warranty,” in Carson City and Washoe County. A handwritten note on the memo
states, *“7/8/14 This was at the request of the Division, recommend approval” with Ahrens’ initials “ea.”
(Ex. 23 at 3; Ex. Q.) The Division issued a new Certificate of Registration dated July 14, 2014, under
HWAN’s same Company 1D No, 113194, for Home Warranty Administrator of Nevada, Inc. dba
Choice Home Warranty. (Ex.23; Ex. T at 39, 51--53; Test. Mandalawi,)

20.  For the registration years beginning 2014, 2015, and 2016, HWAN filed renewal
applications. The applicant was listed as “Home Warranty Administrator of Nevada, Inc. dba Choice
Home Warranty,” (Ex. 7, 12, 21; Ex. I; Test. Mandalawi.)

21, The renewal applications for the years 2014, 2015, and 2016 asked the same following

questions:

e “Have there been any changes in the executive ofticers or in the officers responsible
for service contract business since your last application?”

e “Have you made any changes in the administrator or designated a new administrator
since your last application? Current administrator is listed as:”

» “Since the last application, has applicant or any of the officers listed in question |

ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... [or] (d) Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”
On behalf of HWAN, Mandalawi answered “No” to each of the questions. (Ex. 7, 12, 21; Test.
Mandalawi.) For the current administrator, Mandalawi wrote “Self.” (Ex. 21)

22,  The renewal application for 2014, 2015, and 2016 added a request that the applicant
“List all aliases or names under which the company conducts business (Doing Business As). Provide
supporting decumentation.” On behalf of HWAN, Mandalawi answered “NA™ because he believed the
question related to additional fictitious names. (Ex. 7, 12,21; Ex. [ at 12, 16, 20; Test. Mandalawi.)

23.  The renewal applications for 2014, 2015, and 2016 also ask how many service contracts
were sold to Nevada residents, other information related to revenue, claims paid, and customer
complaints, and information about how complaints are handled. For years 2014, 2015, and 2016,
Mandalawi responded to same of these questions, but left blank the number of customer complaints by
Nevada residents and the question asking how complaints are handled. (Ex. 7,12, 21; Ex. L at 14, 18,
23.)

I
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24,  The renewal applications for years 2014 and 2015 were approved., (Ex. BB, CC; Test.

Mandalawi.)
25, At the time the Division received HWAN's 2016 renewal application, the Division
requested additional information because the application was deemed incomplete. Specifically, the

statutory security deposit was not sufficient and questions on the application were left blank. The
Division’s requests for information were ignored. As of the date of the hearing, the Division had not
received all of the information requested. (Ex. 33; Ex. L; Ex, DD; Test. Jain.)

26.  As a result of this matter, Mandalawi learned that HWAN’s COR was inactive, Mary
Strong, Management Analyst 111, emailed HWAN on July 21, 2017, explaining that HWAN’s COR had
expired and that the 2016 renewal application was denied. No additional explanation was provided. A
printout of HWAN’s licensing status with the Division shows that HWAN dba Choice Home Warranty
is inactive as of 11/18/2016. (Ex. O, DD; Test. Mandalawi.)

B. Complaints

27.  In 2009, the Division began receiving complaints about Choice Home Warranty, which
was not registered to sell service contracts in Nevada. (Ex. 28 at2; Ex. Jat2))

28.  On January 4, 2014, the Division received a complaint from a technician who provided
services to a consumer on behalf of Choice Home Warranty, but “CHW (CHOICE HOME
WARRANTY, CHW GROUP)” refused to pay them the $20,000 alleged to be owed. The Division
worked out a settlement between Choice Home Warranty and the technician for $7,296. (Ex. 25; Test.
Kuhlman.)

29.  On July 16, 2014, the Division received a consumer complaint against Choice Home
Warranty alleging that Choice Home Warranty failed to pay a valid claim for a broken air conditioning
(“A/C) unit under the service contract (policy number 628975268). The consumer was forced to pay
$1,025 for an A/C compressor that the consumer believed should have been covered by the service
contract. The consumer requested the claim denial in writing, but was told by the Choice Home
Warranty employee claimed that it was against company policy to issue a denial in writing, (Ex. 11;
Test, Kuhlman.)
vy
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30.  On November 19, 2014, the Division received a consumer complaint against Choice
Home Warranty alleging Choice Home Warranty improperly denied a claim when the consumer’s pipe
broke the same day he had purchased the service contract (policy number 465308123}, The consumer
paid $826 for repair of a broken pipe. The consumer also complained because he felt Choice Home
Warranty’s advertisement was deceitful and misleading by claiming that the consumer could get
coverage “today,” when the contract requires a thirty-day waiting period. The Division worked out a
settlement between Choice Home Warranty and the consumer for $500. (Ex. 11; Test, Kuhlman.)

31.  On July 12, 2016, the Division received a consumer complaint against Choice Home
Warranty alleging Choice Home Wartanty improperly denied a claim for a broken A/C unit. The
consumer filed a claim with Choice Home Warranty on June 27, 2016, and Choice Home Warranty
sent a technictan, who replaced the capacitor. The A/C unit failed again within a few hours. The
technician returned to look at the unit three times and provided all the information Choice had
requested. The A/C unit still had not been fixed. The consumer called Choice Home Warranty
numerous times and was put on hold on every call for extensive periods and, after 45 minutes, the call
would fail. The consumer was told that the claim was rejected because the consumer did not maintain
the unit. The consumer sent Choice Home Warranty proof that he did maintain the unit. The consumer
explained that the situation was a “life or death situation” because his significant other, who is disabled,
suffered from heatstroke because she and their little dog have been left in the house with temperatures
exceeding 100-plus degrees. On or about July 25, 2016, the Division worked out a settlement between
Choice Home Warranty and the consumer for $1,500. (Ex. 38; Test. Kuhiman.)

32.  On October 4, 2016, the Division received a consumer complaint against Choice Home
Warranty alleging Choice Home Warranty improperly denied a claim for a broken A/C unit. The
consumer filed a claim with Choice Home Warranty on June 8, 2016, and Choice Home Warranty sent
eight technicians and four A/C companies, and all agreed that the A/C compressor and coil needed to
be replaced. Choice Home Warranty denied the claim explaining that it had a photo of the unit from
August 17, 2016 showing that no maintenance had been done on the unit, The consumer asked for a
copy of the photo, but Choice Home Warranty did not provide the photo, The consumer faxed her

maintenance records for the A/C unit, but was told that Choice Home Warranty could not read the
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records, At the time of the complaint, the consumer was alleged to have endured ten weeks withou4t
A/C in Las Vegas. (Ex. 24; Test. Kuhlman)

33. In all, the Division had received approximately 80 complaints about Choice Home
Warranty. Eliminating duplicates, the total was 62, At the time the Complaint, only 2 complaints were
open. All other complaints had been closed. The Division’s concern was that Choice Home Wartanty
had a higher ratio of complaints than any other of the 170-plus service contract providers licensed in
Nevada. (Ex. 28; Ex. J, W; Test, Jain.)

34.  The Division conducted a general search on Choice Home Warranty online, and
discovered numerous complaints by consumers on different websites. (Test. Jain.)

35, The Business Consumer Alliance rated Choice Home Warranty with an “F”. It notes the
company’s website as www.choicehomewarranty, DBAs are CHW Group, Inc., Victor Mandalawi as
president, and Victor Hakim as principal. (Ex. 9.)

36.  OnOctober 31, 2016, Mike from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty in Edison, New Jersey, was attempting to withdraw money
from the consumer’s bank account after the contract period ended. (Ex. 14)

37. OnJuly 7, 2016, Stardust from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty refused to replace a pool pump because it was not correctly
installed. (Ex. 15))

38.  On April 20, 2016, Ira B. from Las Vegas, Nevada, a technician, posted a complaint on
Ripoff Report advising people to stay away from Choice Home Warranty because Choice Home
Warranty does not pay its vendors, and requires vendors to use repair parts according to their terms,
(Ex. 16.)

39.  OnJanuary 14, 2016, laappliance from Las Vegas, Nevada posted a complaint on Ripoff
Report that Choice Home Warranty is a huge scam among contractors. The company had completed
200 jobs for Choice Home Warranty, but Choice Home Warranty had not yet paid them. (Ex. 17.)

40.  On October 12, 2016, David N. of Las Vegas, Nevada posted a complaint on Yelp.com
that Choice Home Warranty improperly denied his claims on two occasions. The second claim denial

was after a technician came and inspected the microwave and took photos. The consumer included in

9.
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his complaint the he received an email from Choice Home Warranty that said, “CHW strives to be rated
#1 in the home warranty industry. Help us succeed with your positive feedback and you will receive 1
FREE month of coverage.” (Ex. 18 at 2))

41. Choice Home Warranty has been the subject of complaints in other cities—Houston,
Texas, Chicago, Illinois, Overland Park, Kansas, and Titusville, Florida. According to the reports,
Choice Home Warranty in New Jersey denies claims on the basis that the consumers did not maintain
their units, even after consumers provide proof of maintenance. (Ex. 19, 19a, 20, 20a, 39, 40, and 40a.)

42.  In reviewing complaints, Mandalawi has CHW Group employees participate in the
resolution. Mandalawi distinguishes claims as problems with a system or appliance, and a complaint as
a consumer who is dissatisfied with the claim or outcome. When complaints are received, they are
handled by CHW Group employees, If they are escalated, Mandalawi gets involved, Mandalawi has
final authority on complaints and “want[s] to be sure that CHW Group is adhering to the terms and
conditions of the policy and make(s] sure they are in compliance.” Complaint resolution activity is
done at Executive Drive, CHW Group’s Somerset location; sales and marketing is done at the King
Georges Post Road in Edison. Mandalawi spends most of his time at the Somerset location. (Test.
Mandalawi; Test. Ramirez.)

43. At amecting of the Parties pending this proceeding, Mandalawi and Hakim reviewed the
records of HWAN to determine how many complaints they have received from the Division since
HWAN’s inception. (Test. Mandalawi; Test, Hakim.)

44,  CHW Group handled the claims for the consumer complaints filed with the Division.
CHW Group documents its communications with the consumers. CHW Group concluded that the
consumers’ claims were not covered by the service contracts, (Test, Ramirez.)

45. HWAN presented what it named “Customer Testimonials NV DOI Status of HWAN,”
which is 867 pages of positive testimonials of Choice Home Warranty consumers from around the
country, including Nevada. (Ex.M.)

C. Regulatory Actions

46. On July 23, 2010, California issued a cease and desist order against Choice Home

Warranty and its officers, along with notices related to a monetary penalty and right to hearing for
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acting as a provider of home protection contracts without a ficense, (Ex. 1 at 1-4 of 16.) A final order
was entered on August 19, 2010. On October 12, 2010, the California Insurance Commissioner found
that Choice Home Warranty acted as a home protection company without a license from October 25,
2008 through October 1, 2010, and fined Choice Home Warranty $3,530,000. In December 2010,
Mandalawi, as president of Choice Home Warranty, entered into an agreement with California agreeing
to take certain actions with regard to their business, and pay a $10,000 fine. The agreement was
adopted by the California Commissioner on Jaﬁuary 6, 2011, (Ex. I; Ex. G.)

47, OnJuly 29, 2010, Oklahoma issued a cease and desist against Choice Home Warranty
for engaging in service warranty contracts without authorization. Despite the order, Choice Home
Warranty continued to engage in the business. The matter was settled on January 2, 2012, with a fine
of $15,000, and Choice Home Warranty was permitted to continue servicihg existing contracts. (Ex. 3;
Ex. H)

48.  On February 7, 2014, the Oklahoma Commissioner issued an order alleging that Choice
Home Warranty continued to engage in the business “in a course of unfair and deceptive conduct while
circumventing regulatory authority.” (Ex. 3 at 2.} Choice Home Warranty was fined $10,000. (Ex.3.)
On October 21, 2010, the Insurance Commissioner of the State of Washington issued an Order to Cease
and Desist against CHW Group, Inc. doing business as Choice Home Warranty and
www,ChoiceHome Warranty.com, Victor Mandalawi, President of CHW Group, Inc. (incorporated in
both New York and New Jersey), and others. The Order demanded that all named parties, who are
unlicensed in Washington, cease transacting in the unauthorized business of insurance in Washington,
seeking business in Washington, and soliciting Washington residents to buy unauthorized products
based on the sale of at least 92 service contracts. On January 27, 2011, the Washington Commissioner
issued a Final Order Terminating Proceeding afier the named parties filed a stipulation withdrawing
their hearing demand. The Final Order indicated that the Order to Cease and Desist would remain in
effect indefinitely, (Ex. 8 at 3 of 32.)

49, On June 9, 2015, CHW Group, Inc. dba Choice Home Warranty, Victor Mandalawi, and
Victor Hakim agreed to a Final Consent Judgment with the New Jersey Attorney General’s Office for

allegations of using deceptive means to deny claims after the New Jersey Division of Consumer Affairs
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received 1,085 complaints about Choice Home Warranty. The Judgment requires Choice Home
Warranty, Mandalawi, and Hakim to address issues related to improper advertisements, sales
representatives’ misrepresentations, terms and conditions of the contract, properly licensed technicians,
fair review of claims, timely payment to technicians, payment in lieu of replacement, refunds, training
of employees handling sales and claims, and future consumer complaints. Choice Home Warranty,
Mandalawi, and Hakim were required to pay a $779,913.93 fine including consumer restitution, revise
their business practices, pay for an independent compliance monitor to oversee compliance with the
terms of the Judgment, and execute confessions of judgment in the event of a default on the Judgment.
(Ex. 6; Ex. F, X.)
D. Other Evidence Presented at Hearing

50. In 2016, Home Warranty Administrator of Florida, Inc. and Choice Home Warranty
were named defendants in a civil action in New Jersey. That same year, CHW Group, Inc. dba Choice
Home Warranty and Victor Mandalawi were named defendants in a civil complaint in South Carolina.
(Ex. 9, 29; Test. Mandalawi.)

SI. As part of the Division’s investigation, it obtained a copy of Home Warranty
Administrator of South Carolina, Inc.’s application with the State of South Carolina submitted by
Mandalawi. The application included a biographical affidavit, which requested information about
Mandalawi’s background. To the question, “Are you operating, acting, or have acted as a controlling
person for any other service contract provider or service contract related company?”, Mandalawi
responded yes. To the question, “Have you or a service contract pravider ot service contract related
company in which you were, or are a confrolling person, ever been disciplined by a state regulatory
body?”, Mandalawi responded yes. To the question, “Have you or a service contract provider or
service contract related company for which you were, or are a controlling person, ever been subject to a
cease and desist letter or order, or enjoined, either temporarily or permanently, in any judicial,
administrative, regulatory or disciplinary action?”, Mandalawi responded yes.

Attached to the biographical affidavit is Mandalawi’s résumé. According to it, Mandalawi is
the President of Home Warranty Administrators, which “is currently licensed / registered in Arizona,

Florida, lllinois, New York, Nevada, Oklahoma, and Texas.” Mandalawi has held this position since
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2010, The résumé also shows that Mandalawi is also President of Choice Home Warranty, and has
held this position since 2008. (Ex. 41 at 14.)

Mandalawi presented a letter to the South Carolina Department of [nsurance explaining his
“Yes” responses to the questions on the biographical affidavit. In the letter, Mandalawi introduces
himself as president of Home Warranty Administrator of South Carolina, Inc., and all of its affiliates,
which includes HWAN, and president of Choice Home Warranty. Through the letter, Mandalawi

explains that

Choice Home Warranty (CHW) was the subject of a cease and desist letter in California,
Oklahoma, and Washington. In California, CHW entered into a consent order, in
Oklahoma, Home Warranty Administrator of Oklahoma, Inc. is [sic] now holds a Service
Warranty License, and in Washington CHW is complying with ail terms of the cease and
desist.

CHW has been doing business for roughly two years and our home state of New Jersey
does not require companies, such as ours, to be licensed. During the course of its
activities, CHW discovered that all states are not created equal when it came to licensing
requirements for service contracts. In fact, the very definition of the words “service
contracts” changes from state to state. To address this newly discovered issue, CHW

developed the Home Warranty administrators ("HWA?™) brand. That is, in order to
address every state’s particular requirements, a separate HWA was created for that state.

(Ex. 41 at 15-16; Test. Mandalawi.)

52. Choice Home Warranty has a lapding page, which is a webpage that consumers land on
when they click a particular email or internet link to Choice Home Warranty. The landing page is part
of Choice Home Warranty’s internet advertising, A potential consumer would enter his/her zip code,
Choice Home Warranty provides some general information and invites people to call them at (888)
531-5403, The advertisement is copyrighted 2017 Choice Home Warranty, and includes its address,
1090 King Georges Post Rd. Edison, NJ 08837, and phone number (888) 531-5403. In finer print at the
bottom of the advertisement are links to Choice Home Warranty’s [imits of liability and exclusions,
other terms, and the privacy policy. (Ex. 26; Test. Jain; Test. Hakim.)

53, On August 21, 2017, Felecia Casci, Supervising Legal Secretary at the Division,
received an email from ‘CHOICE Warranty (enews@choicehomewarranty.com)” with the subject,
“VIP Offer: $50 Off & ! Month Free” in her personal email account. Choice Home Warranty,
identified at the top of the email, invites Casci to “Never Pay for Covered Home Repairs Again,”

offering $50 off and one month free. According to the email, Choice Home Warranty plans are subject
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to terms and conditions. Choice Home Warranty identifies its address as 1090 King Georges Post Rd,
Edison, NJ 08837, and phone number as 800-814-4206. The advertisement is copyrighted to Choice
Home Warranty in 2017. Nothing in the solicitation identified HWAN as the party selling the service
contract. (Ex, 27; Test. Casci.)

54, On August 16, 2017, Casci received another email from “CHOICE Warranty
(enews@choicehomewarranty,com)” with the subject, “We Appreciate You Felecia” in her personal
email account. Choice Home Warranty, identified at the top of the email, invites Casci to “Never Pay
for Covered Home Repairs Again,” offering $75 off and ohe month free. According to the email,
Choice Home Warranty plans are subject to terms and conditions. Choice Home Warranty identifies its
address as 1090 King Georges Post Rd, Edison, NJ 08837, and phone number as 800-814-4206. The
advertisement is copyrighted to Choice Home Warranty in 2017. (Ex. 27; Test. Casci.)

55. The Division discovered that some service contracts issued by HWAN were not
approved for use, In the unapproved service contract’s letter to the consumer, the first two lines of the
letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chose to protect
your home with a CHW Warranty.” Again in the second paragraph, there is a reference to CHW
Warranty, Under the two boxes is the name Choice Home Warranty and the address, 1090 King
Georges Post Road, Edison, NJ 08837, along with the toll-free number (888) 531-5403. There is no
service contract form number on the bottom of the page indicating approval by the Division. The font
of the contract is reduced such that the contract is 4 pages long instead of the 5 ¥4 pages in the approved
service contract, (Ex. 37; Test. Ghan.)

56. When Hakim acknowledged that CHW Group is not licensed to sell, solicit, or offer for
sale service contracts in Nevada, he explained that “Pursuant to section §90C.120.2, administrators ate
not required to be licensed to sell service coniracts in Nevada.” (Test. Hakim.)

57. The setup for HWAN in Nevada is the same setup Mandalawi uses for all of the Home
Warranty Administrators companies. All of these entities have a contract with CHW Group, and all of
the entities use the website www.choicehomewarranty.com to sell their service contracts. All of the
entities use substantially the same contract and terms of service. All of the businesses use CHW

Group’s services as provided in agreements similar to the Agreement HWAN has with CHW Group.
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EXHIBIT PAGH

F NO. 25




20

21

22

23

24

25

26

27

23

This creates efficiencies in managing the product being sold across the country, with the nuances of
different stales’ requirements identified in the service contract sent to consumers. (Test. Mandalawi,)

58. Since HWAN became licensed in Nevada, CHW Group has continually provided
services to HWAN through the Agreement. CHW Group has tracked its claims statistics. According
to its claims statistics, 23,889 customers have purchased a service contract through Choice Home
Warranty in Nevada since 2011, (Ex. K; Test. Hakim.)

59.  In some years, the Division communicated with Mandalawi by telephone or email when
items were not provided with HWAN’s applications. (Test. Mandalawi.)

IIL.  CONCLUSIONS OF LAW

In its Amended Complaint, the Division seeks administrative action against Respondent for
(1) falsifying material facts in its applications; (2) engaging in unfair practices in settling claims;
(3) conducting business in an unsuitable manner; and (4) failing to make records available to the
Commissioner upon request. The Division also seeks a cease and desist order because the Commissioner
refused to renew Respondent’s 2016 COR. The Division bears the burden of showing, by a preponderance
of the evidence, that Respondent violated these provisions of the Insurance Code. In hearings for the

Division, “The hearing officer shall liberally construe the pleadings and disregard any defects which do not
affect the substantial rights of any party.” NAC 67913,245.

A. Jurisdiction

The Commissioner is charged with regulating the business of service contracts, which includes
but is not limited to promulgating regulations, reviewing provider records, investigating complaints and
alleged violations of law, and conducting examinations, NRS 679B.120.3 & -.5, 690C.300, -310 & -
.320. Service contracts are regulated under the Insurance Code pursuant ta chapter 690C.

B. Statement of Law

In Nevada, “A provider shall not issue, sell or offer for sale service contracts in this state unless
the provider has been issued a certificate of registration pursuant to the provisions of [INRS chapter
690C).” NRS 690C.150. A provider “means a person who is obligated to a holder pursuant to the
terms of a service contract to repair, replace or perform maintenance on, or to indemnify the holder for
the costs of repairing, replacing or performing maintenance on, goods.” NRS 690C.070. A holder is a
Nevada resident who may enforce the rights under a service contract, NRS 690C.060. An
administrator “means a person who is responsible for administering a service contract that is issued,
sold or offered for sale by a provider.,” NRS 690C.020.
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A provider who wishes to issue, sell or offer for sale service contracts in this state must
submit to the Commissioner; A registration application on a form prescribed by the
Commissioner; . . . A copy of each type of service contract the provider proposes to issue,
sell or offer for sale; [and] The name, address and telephone number of each
administrator with whom the provider intends to contract . . . .

NRS 690C.160.! (a), (c)-(d).

A certificate of registration is valid for 1 year after the date the Commissioner issues the

certificate to the provider. A provider may renew his or her certificate of registration if,

before the certificate expires, the provider submits to the Commissioner an application on

a form prescribed by the Commissioner, [among other things].

NRS 690C.160.3.

Providers are required to comply with cerlain requirements to ensure the provider is financially
viable. NRS 690C.170. A provider has limitations on the name of its business, and may not use the
name of another provider. NRS 690C.200.1(b). A provider’s service contract must comply with
certain provisions. For example, a service contract must be “understandable and printed in a typeface
that is easy to read.”” NRS 690C.260.1(a). A service contract must also “[iJnclude the name and
address of the provider and, if applicable: The name and address of the administrator,...”
NRS 690C.260.1(d)(1). A provider is prohibited from making “a false or misleading statement” or
“intentionally omit[ting) a material statement,” NRS 690C.260.2.

When a provider receives a claim, it must address the claim within a reasonable amount of time,

If a claim “relates to goods that are essential to the health and safety of the holder”, emergency

provisions must be included in the contract, NAC 690C.110.1(c). Related to claims, certain activities

are constdered unfair practices:

(a) Misrepresenting to insureds or claimants pertinent facts or insurance policy
provisions relating to any coverage at issue.

(b) Failing to acknowledge and act reasonably promptly upon communications with
respect to claims arising under insurance policies,

(c) Failing to adopt and implement reasonable standards for the prompt investigation and
processing of claims arising under insurance policies.

(e) Failing to effectuate prompt, fair and equitable settlements of claims in which
liability of the insurer has become reasonably clear,

(n) Failing to provide promptly to an insured a reasonable explanation of the basis in the
insurance policy, with respect to the facts of the insured’s claim and the applicable
law, for the denial of the claim or for an offer to settle or compromise the clain.

NRS 686A.310.1.

-16-

EXHIBIT PAGH

NO. 27



10

11

12

13

14

15

20

21

22

23

24

25

26

27

28

Generally, no other provision of the Insurance Code applies except as otherwise provided in
NRS chapter 690C. NRS 690C,120. Provisions that specifically apply to service contracts include
trade practices, examinations, hearings, certain prohibitions, process, and advertising.
NRS 690C.120.1. Also, “[a] provider, person who sells service contracts, administrator or any other
person is not required to obtain a certificate of authority from the Commissioner pursuant to chapter
680A of NRS to issue, sell, offer for sale or administer service contracts.,” NRS 690C.120.2.

The Commissioner is authorized to observe the conduct of a service contract provider to ensure
that “business is not conducted in an unsuitable manner.”” NRS 679B.125.2.

“[U]nsuitable manner” means conducting [] business in a manner which:

J. Resuits in a violation of any statute or regulation of this State relating to insurance;
2. Results in an intentional violation of any other statute or regulation of this State; or

3. Causes injury to the general public,
-~ with such frequency as to indicate a general business practice,

NAC 679B.0385.

C. Respondent
In order to address the Division’s allegations, the Hearing Officer must make a determination
about the parties involved in this matter because many of the issues presented in this hearing hang on
who the service contract provider is. Relying on the use of the different names by Respondent’s
witnesses, who interact with or on behalf of Respondent through a contract, and who would most be
familiar with the entities, the Hearing Officer relies on the names used in the hearing as follows:
Home Warranty Administrator of Nevada, Inc. is HWAN

| 4
» Choice Home Warranty is CHW Group, Inc., CHW, and Choice Home Warranty
Group

* Home Warranty Administrators is an affiliate of companies with the name Home
Warranty Administrator of [State]

In this case, HWAN is the legal entity that has been authorized to be a service contract provider
in Nevada. HWAN contracted with CHW Group, or Choice Home Warranty, as administrator of
HWAN’s service contracts. In 2014, the Division requested HWAN to register the fictitious name,
Choice Home Warranty.

The evidence is clear that Choice Home Warranty is CHW Group. Respondents have argued

this throughout the case. (Resp’t’s Prehr’g Stmt 3-4.) During the hearing, Mandalawi, Hakim, and

Ramirez referred to CHW Group as Choice Home Warranty. Mandalawi and Hakim both testified that

-17-
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HWAN’s administrator is CHW Group, and that HWAN and CHW Group engaged in a contract for
stich services. Choice Home Warranty is owned and controllied by CHW Group. CHW Group owns
the website www.ChoiceHomeWarranty.com, through which various service contracts are sold and
administered, and the employees handling sales, marketing, claims, finance, etc, are all CHW Group
employees. Finally, according to Mandalawi’s résumé submitted to the State of South Carolina in
2011, Mandalawi was the president of Home Warranty Administrators and the president of Choice
Home Warranty, The names are listed in his résumé as two separate companies. At the time the South
Carolina application was filed, which included Mandalawi’s résumé, Choice Home Warranty was not
registered as a dba for HWAN. This leads to the conclusion that Choice Home Warranty is CHW
Group, Inc.

When an entity registers a dba, or fictitious name, the entity creates a name under which it will
operate. This does not create a new company or change the entity’s legal status. Registering a dba
cannot make one company liable for the acts of another company, even if the two companies share the
same name—it is a legal impossibility. Further, NRS 690C.200.1(b) prohibits a provider from using a
name that is the name of another provider. Choice Home Warranty, under CHW Group, is another
provider even if it is not a Nevada-registered provider. Why the Division requested HWAN to register
the dba Choice Home Warranty is unknown, as it makes the arrangement of these businesses confusing
at best. Registering Choice Home Warranty as HWAN’s dba did not make HWAN and CHW Group
one legal entity for purposes of regulation. Accordingly, it is the Hearing Qfficer’s position that Choice
Home Warranty as discussed in this matter should not be treated as a fictitious name of HWAN, but
instead as a separate company under CHW Group. For purposes of this Order, the Hearing Officer
relies on this distinction between HWAN and Choice Home Warranty: HWAN is one legal entity, and
Choice Home Warranty is CHW Group, an incorporated entity that is separate from HWAN.

D. The Division Claims Respondent Made False Entries of Material Facts in Its Applications
1. Administrative Actions Against Choice Home Warranty

The Diviston claims that by failing to disclose other states’ administrative actions against

Choice Home Warranty on its Nevada renewal applications, Respondent engaged in acts that constitute

the unfawful making of false entry of material fact in violation of NRS 686A.070. The Hearing Officer
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disagrees.

Respondent argues that it is legally and factually impossible for HWAN to have made false
misrepresentations in its renewal applications because the remewal applications do not ask for
regulatory information about any of the officers of the applicant, and the Hearing Officer agrees, The
Division’s questions in each of the renewal applications do not ask whether any of the applicant’s
officers have had actions taken against them; rather, the questions ask whether any of the new officers
identified in the renewal application have had actions taken against them. If the Division wanted to
know whether any of applicant’s officers had administrative actions taken against them in other states,
the Division should have asked that question. The Division’s intent regarding the questions on its own
renewal application is not clear, and it would be improper to hold applicants responsible for failing to
disclose information about which the Division never asked.

For the renewal applications submitted for 2011, 2012, and 2013, the service contract provider
that submitted the applications with the Division is Home Warranty Administrators of Nevada, Inc.
HWAN is incorporated in Nevada, creating an independent legal entity. As its own legal entity,
HWAN is responsible for the acts of its business. At no time during this period was HWAN named in
any administrative action in any other state. Therefore, it cannot be said that HWAN made a false entry
on the renewal applications for these years by not reporting administrative actions against Choice
Home Warranty.

For the renewal applications submitted for 2014 and 2015, the service contract provider that
submitted the appliications with the Division is Home Warranty Administrators of Nevada, Inc. dba
Choice Home Warranty. As explained in Section C above, however, Choice Home Warranty is CHW
Group. Itis a legal impossibility for HWAN to also be CHW Group even if HWAN registered a dba
called Choice Home Warranty, HWAN did not violate Nevada law by failing to disclose
administrative actions taken against CHW Group in other states. CHW Group is HWAN’s
administrator, and none of the applications asked whether the administrator or its officers have been the
subject of administrative actions in other states. To that end, HWAN was not required to report
administrative actions against Choice Home Warranty in its 2014 and 2015 renewal applications.

117
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2. Applications Filed with the Division

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, the evidence shows that Respondent did make a false entry of material fact in its applications,
All the applications presented at the hearing ask the applicant to disclose the name of the administrator.
For all of the renewal applications Mandalawi submitted on behalf of HWAN, the administrator is
noted as “self,” and this was not true, “Self” means that the service contract provider—HWAN in this
case—was administering all of the claims. According to the testimony of Mandalawi, Hakim, and
Ramirez, Choice Home Warranty (which is CHW Group) is the administrator for HWAN, Respondent
argues that this fact was disclosed in HWAN contract HWA-NV-0711, which was provided to the
Division in 2011, Even if the disclosure is sufficient to say the Division was on notice in 2011 (when
the HWAN contract was approved) that Choice Home Warranty was the administrator, every renewal
application submitted indicated the contrary. When asked on the renewal applications whether there
were any changes to the administrator or a newly designated administrator, in each renewal application,
Mandalawi responded that there was no change—the administrator was “self,” which is HWAN, If
CHW Group was the administrator, then “self” was not an accurate response to the question on the
applications. Claims administration is a material part of service contracts and, therefore, a material
fact, required by NRS 690C.160.3. As such, HWAN misstated a material fact in its application; For
each application year starting in 2011 that HWAN reported “self” as the administrator, is one violation
of NRS 686A.070. (Five counts.)

Additionally, HWAN indicated in its applications filed starting in 2011 that it was using the
service contract HWA-NV-0711 that was approved by the Division. On at least one occasion, there is
evidence that HWAN used a service contract that, in fact, was not approved by the Division. Service
contracts must comply with certain provisions of the Insurance Code and, therefore, must be approved
before they are used. The application year 2015 did not disclose the use of an unapproved form, The
service contract is a material part of the service contract provider application and, therefore, a material
fact of the application. As such, HWAN misstated another material fact in its 2015 renewal
application, in violation of NRS 686A.070. (One count.)

i
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E. The Division Claims Respondent Has Engaged in Unfair Practices in Settling Claims

The Division alleges that the number of complaints against Respondent show that Respondent
has engaged in unfair practices in settling claims in violation of NRS 686A.310 and had, thereby, acted
in an unsuitable manner. NRS 679B.125.2. Respondent argues that the number of complaints does not
amount to unfair practices in settling claims, and that it believes it provides Nevada customers sterling
service.

In this case, the evidence shows that the Division received at least 63 individual consumer
complaints about HWAN, and 25 consumer complaints against Choice Home Warranty. Of the
complaints, five were presented at the hearing: three complaints ftom 2014 and two complaints from
2016. The complaints allege that Chpice Home Warranty did not cover appliances that consumers
believed were covered, or that Choice Home Warranty did not pay the technician who provided
services on the appliance. When the Division got involved, HWAN agreed to cover or settle the
complaints. The Division’s evidence says the claims were covered; Respondent’s evidence says the
claims were not covered. Respondent’s agreeing to pay the claims as a result of the Division’s
involvement does not mean that Respondent admitted that the claims were covered. As presented, the
Division’s evidence was insufficient to show that Respondent engaged in unfair practices in settling
claims,

F, The Division Claims Respondent Has Failed to Make Its Records Available

The Division claims that Respondent failed 10 make available information requested by the
Commissioner in violation of NRS 690C.320.2. The Division sought information about HWAN’s
claims and open contracts in Nevada. Respondent argues that the Division presented no evidence to
support this claim.

The evidence shows that the Division made several requests of Respondent through Mandalawi,
including to Mandalawi’s email address of record. Respondent acknowledges having communicated
with the Division via email or telephone on other occasions, as evident through the testimony and
exhibits. The parties both state that the requested information was produced, but only after a subpoena
was issued, which was at least six months after the renewal application was received. Moreover, this

information refating to how many open contracts and claims Respondent had in Nevada was requested

21-

EXHIBIT PAGH

- NO. 32



10

11

12

13

14

15

17

18

19

20

21

22

23

24

25

27

28

in the renewal application, but Respondent did not respond to those questions. The law is clear that,
upon the Commissioner’s request, “(a) provider shall .. make available” records concerning any
service contract issued, sold, or offered for sale available. NRS 690C.320.2. Thus, Respondent
violated NRS 690C.320.2 when it did not produce such information when requested. (One count.)
G. Respondent Has Conducted Business in an Unsuitable Manner
1. Complaints Against Respondent

The Division claims that, given the number of consumer complaints in Nevada, media reports,
and findings by other states, constitutes a pattern of behavior that Respondent is operating in an
unsvitable manner, and that Respondent’s practices cause injury to the general public with such
frequency as to indicate a general business practice, in violation of NRS 690C.325.1(b) and
NRS 679B.125.2.

The evidence shows a number of consumer complaints posted online. These reports include
complaints by Nevadans, but the Division made no effort to verify the substance of the complaints,
This evidence, while consistent with the consumer complaints ceceived by the Division, does not
substantiate that Respondent is operating in an unsuitable manner because the substance of the reports
was not vetted. This evidence tends to corroborate that there may be a problem with claims handling.
These violations are troubling, and may warrant further review to determine whether Respondent’s
claims handling is appropriate. However, this evidence regarding claims handling does not show that
Respondent is violating Nevada laws or causing injury to the general public “with such frequency as to
indicate a general business practice.”

2. HWAN’s Association with CHW Group

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, as argued by Respondent, the Hearing Officer concludes that Respondent conducted business
in an unsuitable manner by allowing an unregistered entity to engage in the business of service
contracts in Nevada.

Respondent argues that the Division violated its due process rights in claiming that HWAN
allowed CHW Group to operate without a license because Respondent “never received proper notice of

the Division’s argument that CHW Group, Inc. is one and the same with HWAN.” (HWAN’s Closing
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Arg. 4.) Respondent finther arpues that this Order should find “that HWAN and CHW are separate
entities and that CHW has not used HWAN to avoid its own licensing.” (Id. at 7.) The Hearing Officer
finds Respondent’s arguments to be contradictory and unsupported.

Based on the Amended Complaint, it is clear that the Division considered HWAN and Choice
Home Warranty to be one-and-the-same entity. When the Division claimed that Respondent should
have diséloscd that Choice Home Warranty had been disciplined in other states, Respondent argued in
its prehearing statement that no such duty existed because HWAN and Choice Home Warranty are two
separate entities because Choice Home Warranty is CHW Group. Facts about how Respondent
operates were presented during the hearing, and it was Respandent’s witnesses who explained who the
different entities, and their respective roles, are. Respondent brought as witnesses the CEQ of CHW
Group and the COO of CHW Group, in addition to Mandalawi, President of both HWAN and CHW
Group, who all spoke proficiently about the entities and clearly distinguished them. [t was
Respondent’s position that Choice Home Warranty was CHW Group, and Respondent presented
considerable evidence to support its position. Respondent cannot claim that HWAN and Choice Home
Warranty are two separate entities and, in the same breath, conciude that Respondent had no notice of
the Division’s position that HWAN and Choice Home Warranty were considered one and the same
entity to avoid responsibility for violations of law that resulted from the very conclusion they
advocated. Therefore, it cannot be said that Respondent had no notice of the Division's argument that
CHW Group is one and the same with HWAN,

Respondent also argues that the Division is equitably estopped from taking action against it
because the Division knew that CHW Group and HWAN were selling contracts in Nevada, There is no
evidence that the Division knew that CHW Group and Choice Home Warranty were the same. The
record likewise shows no evidence that the Division was aware that CHW Group was selling contracts
in Nevada, only that Choice Home Warranty was selling contracts in Nevada, The Division asked
HWAN to register Choice Home Warranty as a dba because, after a discussion with Mandalawi, “[i]t
was identified that Choice and HWAN were one and the same entity, that Choice was not selling
illegally because HWAN was a Jicensed entity in Nevada.” (Test. Jain.) Respondent argues that it

detrimentally relied upon the Division’s representation that in exchange for HWAN's use of the
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fictitious name, the Division released the legal right to initiate an adversarial action that HWAN and
CHW Group are the same entity. How a fictitious name registration amounts to detrimental reliance is
unclear. The Commissioner’s obligation under the Insurance Code is to protect Nevadans in the
business of service contracts, The Commissioner cannot ignore her charge under the law—when an
entity is violating a law that harms Nevadans, the Commissioner must act.

Respondent claims that the Division is estopped from taking action against Respondent because
the Division made express representations to HWAN relative to HWAN’s relationship with CHW
Group, and that HWAN relied on these in conducting its operations. There is no evidence in the record
that HWAN had to or did change its operations as a result of the dba registered in Nevada. More
importantly, there is no evidence that the Division knew that Choice Home Warranty was CHW Group
or of the contract between HWAN and CHW Group. Even if in 2011 the Division approved a contract
in 2011 that indicated that Choice Home Warranty was administering the contract, contract
administration is not approval 1o issue, sell, or offer for sale service contracts. Moreover, after that
contract was approved in 2011, Respondent indicated that it was itself administering its service
contracts, which was not true,

Based on the presentation of Mandalawi and Hakim, CHW Group, Inc. is the legal entity that
controls and operates all the conlent, data, contracts, information, processing, management, claims,
marketing, advertising, and sales of all products sold through HWAN, while HWAN manages
regulatory compliance. Respondent claims this creates efficiencies in managing the product being sold
across the country, with the nuances of different states’ requirements identified in the service contract
issued to consumers. According to Hakim, an administrator is permitted to issue, sell, and offer for sale
or administer service contracts without a certificate of registration pursuant to NRS 690C.120.2.
Hakim is incorrect.

Nevada law clearly prohibits the issuance, sale, or offering for sale service contracts unless the
provider has been issued a certificate of registration, NRS 690C.150. The provision Hakim incorrectly
relies on, NRS chapter 690C section 120 subsection 2, involves a certificate of authority issued
pursuant to NRS chapter 680A, which is a certificate issued to insurance companies to operate in

Nevada. A certificate of registration and a certificate of authority are two different things. What NRS
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690C.120.2 says is that a certificate of autharity is not required in the business of service contracts and,
so, anyone involved in service contracts is not required to obtain a certificate of authority. It most
certainly does not say that an administrator may issue, sell, or offer to sell service contracts without
proper registration pursuant to NRS 690C.150. Such a reading would make the entirety of NRS chapter
690C a nullity.

By definition, an administrator should not be engaged in issuing, selling, or offering to sell
service contracts. Hakim, Mandalawi, and Ramirez all testified that Choice Home Warranty handies all
sales, advertising, and marketing for HWAN. As Hakim stated, his interest in HWAN is that HWAN
continue to operate, “because if [HWAN is) not operating in the State of Nevada, then Choice Home
Warranty is not operating in the State of Nevada.” (Tr3. 98:9-16.) This is a reflection of CHW
Group’'s intent to operate in Nevada using HWAN for “regulatory compliance.” This intent is further
reflected in the service contract that was sold in Nevada that identified CHW Warranty as the
company—a service contract that was not approved for use in Nevada,

Based on the evidence, it is clear that “regulatory compliance” as stated by Mandalawi means
that HWAN holds the certificate of registration in Nevada, and nothing more. Since receiving its COR,
HWAN has been merely a figurehead, enabling an unlicensed entity to engage in the business of
service contracts in Nevada under HWAN's license. CHW Group has engaged in the business of
service contracts without a license, which is a violation of NRS 690C.150, and skirted regulation by the
Division, which is a danger to the public. This activity has been occurring since at least 2010, when
HWAN was first licensed. With the sale of over 69,000 service contracts, it is undeniable that it is
Respondent’s practice to allow CHW Group to issue, sell, and offer for sale service contracts in
Nevada, thereby avoiding regulation for each contract sold in Nevada. HWAN’s practice has occurred
with such frequency as to indicate a general business practice, which amounts to conducting business in
an unsuitable manner, in violation of NRS 690C.325 and 679B.125.

H. The Division Requests a Cease and Desist Order to Prevent Respondent from Engaging in
the Business of Service Contracts Without a Certificate of Registration

In the Amended Complaint, the Division indicates that Respondent filed a renewal application

for 2016, and that the Commissioner is authorized to refuse to renew a provider's certificate of
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registration (“COR”). The Division requested a cease and desist be issued. [n arguing that
Respondent’s 2016 COR was properly denied the Division appears to be claiming that Respondent is
improperly engaging in the business of service contracts, Respondent argues that it had no notice of the
facts underlying the Division’s position that it did not appropriately renew its COR in 2016.
Mandalawi believed that the issue of the 2016 renewal application would be considered in this hearing
and that, until then, HWAN could continue operating in Nevada. (Test. Mandalawi.) The Hearing
Officer finds that the Division did not properly notify Respondent that the 2016 renewal application
was denied.

In Nevada, certificates of registration for service contract providers expire one year after the
COR is issued. NRS 690C.160.3. Nothing in Nevada law grants the Division authority to allow a
provider to continue operating after the expiration of a COR, but a provider may submit a renewal
application to receive a new COR to continue operating. It is unclear how the automatic expiration of a
COR after one year would require notice to the provider for due pracess purposes when the law clearly
makes the COR available for one year and no longer. However, when a provider timely submits a
renewal application that is denied, then the Division must issue a notice to the provider about the
denial, providing an explanation for the denial and an opportunity for the provider to request a hearing
on the propriety of the denial. A hearing on such denials are heard within 30 days.

In this case, Respondent timely filed a renewal application on or about November 7, 2016, to
obtain a new COR. When the Division found the renewal application to be incomplete, the Division
should have promptly notified Respondent that the renewal application was not complete and,
therefore, denied so that Respondent would know that it was not approved to continue operating in
Nevada. Notice of the denial was finally provided on or about July 21, 20/ 7, almost eight months after
HWAN submitted the application. The denial also provided no information as to why the renewal
appiication was denied, nor did it notify Respondent that it could appeal the decision through a hearing
request. Thus, the Hearing Officer finds that for the service contracts sold up until the date of this
Order, Respondent cannot be found to have sold without a valid COR in violation of Nevada law since
the Division did not properly notify Respondent of the denial with an explaration of the denial or of the

opportunity for a hearing on the denial, which would have been adjudicated within 30 days of a hearing
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request and prevented 13 months of Respondent selling service contracts without a COR.

Nonetheless, the registration expired as a matter of law on November 18, 2016, Therefore, as of
the date of this Order, Respondent is an notice that it must apply for a renewal of its certificate of
registration if it wishes to continue in the business of service contracts in Nevada within 30 days of the
date of this Order. The Division must issue its determination on the application no later than 15
business days after receipt of the complete application. As a result, the Division cannot take action
against Respondent for issuing, selling, or offering for sale service contracts without a certificate of

registration from the date of this Order plus 45 days.’

ORDER OF THE HEARING OFFICER

Based on the foregoing Findings of Fact and Conclusions of Law, the preponderance of the
evidence presented at hearing shows that Respondent has violated the provisions of the Insurance Code
complained of by the Division. Accordingly, the Hearing Officer HEREBY ORDERS that:

1. Respondent be fined $30,000, the maximum fine of $5,000 allowed under NRS 686A.1 83.1(a),
for each of six violations of making a false entry of material fact in a record or statement in

violation of NRS 686A.070;
2. Respondent be fined $500, an administrative fine authorized pursuant to NRS 690C.325.1 in

lteu of a revocation, for failing to make its records available to the Commissioner upon request;
3. Respondent be fined $50 for each act or violation,* for conducting business in an unsuitable

manner by allowing an unregistered entity to issue and offer service contracts in Nevada, and to
sell 23,889 service contracts in Nevada through Respondent’s certificate of registration, for a
total of $1,194,456; and

i

1

i

11

3 This ru!ing does not prevent the Division from taking action for other violations in connection with
the service contracts issued, sold, or offered for sale, during this period |fany are later discovered.
* Pursuant to NRS 690C. 325 I, the maximum administrative fine allowed is $1,000 per act or violation.

27
EXHIBIT PAGH

NO, 38



20

21

22

23

24

25

26

27

28

4. If Respondent wishes to continue engaging in the business of service contracts in Nevada,
Respondent may apply for a certificate of registration as provided in this Order.
5. All administrative fines imposed in this Order are due no later than 30 days from the date of this

Order.
So ORDERED this 18" day of December 2017.

4‘»’// / e
Aldxia M/ Emmermané
Hearing Officer

FINAL ORDER OF THE COMMISSIONER

Based on the record in this administrative hearing and having revieweg,the Hearing Officer’s
17.0050
Findings of Fact and Conclusion of Law in this matter, Cause No. 168436, | concur with the Hearing

Officer’s Order. For good cause appearing, 1 specifically adopt the Findings of Fact, Conclusions of
Law, and Order of the Hearing Officer as the Final Order in this matter.

IT IS SO ORDERED.

P
DATED this _¢% day of December, 2017.
.//‘
/’/
e
BARBARA D. RICHARDSON
Commissioner of Insurance

-28-

EXHIBIT PAGq

NO. 38



20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

I hereby certify that 1 have this date served the FINDINGS OF FACT,
CONCLUSIONS OF LAW, ORDER OF HEARING OFFICER, AND FINAL ORDER
OF THE COMMISSIONER, in CAUSE NO. 17.0050, via electronic mail and by mailing a

true and correct copy thereof, properly addressed with postage prepaid, certified mail return

receipt requested, to the following:

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: klenhard @bhis.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9357

Travis F, Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: ichance @bhifs.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9364

Lori Grifa, Esq.

Archer & Greiner, P.C,

Court Plaza South, West Wing

2] Main Street, Suite 353

Hackensack, NJ 07601

E-MAIL: lgrifa@archerlaw.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9371

and copies of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Attorney General
Nevada Attorney General’s Office
E-MAIL: rvien@ag.nv.gov

DATED this 18" day of December, 2017,

Employge of the State of Nevada
Departthent of Business and Industry

Division of Insurance
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Constance L. Akridge
Nevada Bar No, 3353
Sydney R. Gambee

Nevada Bar No. 14201
Brittany L. Walker

Nevada Bar No. 14641
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134
Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee@hollandhbart.com
blwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF] Case No. 17 OC 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No. I

WARRANTY, a Nevada corporation,
[PROPOSED] ORDER GRANTING
Petitioner, MOTION FOR STAY PENDING APPEAL
PURSUANT TO NRCP 62(D)

\D

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent.

This matter comes before the Court on Petitioner HOME WARRANTY
ADMINISTRATOR OF NEVADA, INC., dba CHOICE HOME WARRANTY (“HWAN”)’s
Motion for Stay Pending Appeal Pursuant to NRCP 62(d) (“Motion™) of the Order Affirming in
Part, and Modifying in Part, Findings of Fact, Conclusions of Law, Order of the Hearing Officer,

and Final Order of the Commissioner in Cause No. 17.0050 In The Matter of Home Warranty
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Administrator of Nevada, Inc., dba Choice Home Warranty entered on November 25, 2019!
(“Order”).
This Court having considered HWAN’s Motion and the papers and pleadings on file and

good cause appearing,

I'T IS HEREBY ORDERED that the Motion is GRANTED. The Court hereby finds as
follows:

Petitioner interpleaded $1,224,950 with the County Clerk’s Trust Fund pending final
decision of this Court on Petitioner’s Petition for Judicial Review pursuant to the Stipulation and
Order for Interpleading of Fines Pending Final Decision filed herein on March 15, 2018
(“Stipulation™). Pursuant to the Stipulation the parties agreed “to have the fines imposed by the
Decision interpleaded into this Court Clerk’s Trust Fund until a final decision is issued by this
Court on Petitioner’s Petition for Judicial Review.” The Order directed the Clerk of the Court to
“distribute the total fine of $40,500 from Petitioner’s interpleaded funds to the Respondent, and
refund the remaining balance to Petitioner.” Respondent has already received the $40,500 from
HWAN’s interpleaded fimds from the Clerk of Court. As such, because the amount of the fines
affirmed by the Order have already been paid to Respondent in full, a full supersedeas bond is
unnecessary.

The five factors set forth in Nelson v. Heer, 121 Nev. 832, 836, 122 P.3d 1252, 1254 for
waiving supersedeas bond and imposing alternate security are satisfied. There are no concerns
regarding the complexity of the collection process, the amount of time required to obtain a
Judgment afler it is affirmed on appeal, the availability of funds to pay the judgment, or HWAN’s
ability to pay the judgment because the full amount of $40,500 has already been paid to
Respondent.? Additionally, the public and Respondent are adequately protected by HWAN’s

compliance with the financial security requirements in NRS 690C.170.

! Notice of Entry was served on November 26, 2019 and filed on November 27, 2019.

* Likewise, the fifth factor enumerated by the Nelson court is entirely inapplicable given the
payment of the $40,500 to Respondent from HWAN’s interpleaded funds.
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THEREFORE, IT IS HEREBY FURTHER ORDERED that the requirement for
supersedeas bond is waived, and HWAN is required to post alternate security instead.

IT IS HEREBY FURTHER ORDERED that HWAN shall post a nominal bond in the
amount of

IT IS HEREBY FURTHER ORDERED that pursuant to NRCP 62(D), the Order,
including any and all declaratory judgments therein, is STAYED pending appeal with the stay
being effective upon HWAN’s posting of the bond pursuant to NRCP 62(d)(2).

IT IS SO ORDERED.

DATED this ___ day of , 2019.

DISTRICT COURT JUDGE

Respectfully submitted by:

2 M’J‘
Consténce L. Akfidge
Sydney R. Gambee

Brittany L. Walker

Holland & Hart LLP

9555 HILLWOOD DRIVE, 2ND FLOOR

LAS VEGAS, NV 89134

Attorneys for Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty

13900922 vS 104645.0001
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Constance L. Akridge
Nevada Bar No. 3353
Sydney R. Gambee

Nevada Bar No. 14201
Brittany L. Walker

Nevada Bar No. 14641
HOLLAND & HART LLP

0555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134
Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee(@hollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty
Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
V.
STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF

INSURANCE, a Nevada administrative
agency,

Respondent.

Case No. 17 QC 00269 1B
Dept. No. 1

MOTION FOR ORDER SHORTENING
TIME FOR BRIEFING AND DECISION
OF MOTION FOR STAY PENDING
APPEAL PURSUANT TO NRCP 62(D)

Petitioner Home Warranty Administrator of Nevada, Inc., dba Choice Home Warranty

(“HWAN?” or “Petitioner”), by and through its counsel of record, Holland & Hart LLP, hereby

moves this Court for an Order Shortening Time for Briefing and Decision of HWAN’s Motion

for Stay pursuant NRCP 62(D) (“Motion for Stay™) of the Order Affirming in Part, and Modifying

in Part, Findings of Fact, Conclusions of Law, Order of the Hearing Officer, and Final Order of

the Commissioner in Cause No. 17.0050 in the Matter of Home Warranty Administrator of
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Nevada, Inc., dba Choice Home Warranty (the “Order”) entered on November 25, 2019, filed
concurrently herewith. A proposed Order is attached hereto as Exhibit 1. This Motion is made
and based upon the following memorandum of points and authorities, the pleadings and papers

on file herein, and any oral argument this Court may consider.

MEMORANDUM OF POINTS AND AUTHORITIES

Pursuant to Rule 9 of the First Judicial District Court Rules, the Coutt may consider
motions for shortening or extending time on 5 days’ notice to all parties. Here, good cause
supports an order shortening the time for briefing on and decision of HWAN’s Motion for Stay.

On November 25, 2019, the Court entered the Order, which ordered as follows:

1. The Findings of Fact and Conclusions of Law in the
Administrative Order 17.0050 are hereby AFFIRMED in part, and
MODIFIED in part as follows:

a. The Hearing Officer’s finding of six (6) violations by the
Petitioner of NRS 686A.070 for making false entries of
material fact in record or statement is supported by
substantial evidence and is hereby AFFIRMED.

The total fine of $30,000, at $5,000 per violation, as allowed
under NRS 686A.183(1)(a), is AFFIRMED,

b. The Hearing Officer’s finding of one violation by the
Petitioner of NRS 690C.320(2) for failure to make its
records available to the Commissioner upon request is
supported by substantial evidence and is hereby
AFFIRMED.,

The fine of $500, as authorized pursuant to NRS
6900.825(1) is AFFIRMED,

¢. The Hearing Officer’s finding of 23,889 instances of
conducting business in an unsuitable manner, in violation of
NRS 690C.825(1)(b) and NRS 679B.125(2), by allowing an
unregistered entity to issue, sell and offer for sale service
contracts in Nevada is hereby AFFIRMED. The Court finds
that NRS 6900.150 requires anyone, including a service
contract administrator, who wishes to issue, sell, or offer for
sale service contracts in Nevada, to possess a certificate of
registration under Chapter 690C of the NRS,

The fine of §50 for each of the 23,889 violations, is
AFFIRMED; however, the Court finds that the aggregate

! The notice of entry was apparently served on November 26, 2019 and filed on November 27,
2019,
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cap of $10,000 for violations of a similar nature, codified in

NRS 690C.330, applies. The Court hereby MODIFIES the

fine 0f $1,194,450 to be capped at $10,000 total.
2, Petitioner interpleaded $1,224,950 with the County Clerk’s Trust
Fund pending final decision of this Court on Petitioner’s Petition for
Judicial Review pursuant to the Stipulation and Order for
interpleading of Fines Pending Final Decision filed herein on March
15, 2018. The Clerk of the Court will distribute the total fine of
$40,500 from Petitioner’s interpleaded funds to the Respondent, and
refund the remaining balance to Petitioner,

5. The Court further orders that contingent upon Petitioner’s
compliance with NRS 690C.150 and other requirements of chapter
690C of the NRS, Petitioner’s Certificate of Registration be
reinstated. In particular, Petitioner is prohibited from using an
administrator to perform the duties of selling, issuing, or offering for
sale service contraels in Nevada, unless said administrator has been
granted a certificate of registration pursuant to NRS 690C and
consistent with this Order.

Pursuant to NRCP 62(a)(1), “no execution may issue on a judgment, nor may proceedings
be taken to enforce it, until 30 days have passed after service of written notice of its entry, unless
the court orders otherwise.” The Notice of Entry of the Order was served on November 26, 2019,
which means the automatic stay is in effect until December 26, 2019, HWAN files its Motion for
Stay concurrently herewith, requesting a stay of the Order, including all declaratory findings, such
as those in subsection {1)(¢) and (5) of the Order.

HWAN is required by NRAP 8(a)(1) to move first in this court for the requested stay
before moving for the same in the Nevada Supreme Court. If the Motion for Stay is briefed and
decided in the ordinary course, there will not be a decision before the December 26, 2019
expiration of the automatic stay under NRCP 62(a)(1), and there will likewise be no time for
HWAN to move in the Nevada Supreme Court for a stay pursuant to NRAP 8, if necessary.
Therefore, this Court should impose a slightly shortened briefing schedule such that the Motion
for Stay may be briefed and decided with enough time for HWAN to bring a motion for the same

in the Nevada Supreme Court under NRAP 8, if necessary. HWAN hereby moves for Order
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Shortening Time of its Motion for Stay as soon as is practicable after service by mail of the Notice
of Entry of Order on November 26, 2019.2

As such, HWAN requests that tl'me Court shorten the time for briefing on the Motion
for Stay as follows so a decision may be issued on or before December 18, 2019, which will
give HWAN one week (excluding the Court holiday Christmas Day) to make a motion under
NRAP 8 to the Nevada Supreme Court before December 26, 2019, if necessary:

Respondents’ Opposition to Motion for Stay: December 11, 2019

HWAN’s Reply in support of Motion for Stay:  December 16, 2019

DATED this 6th day of December, 2019,

HOLLAND & HART LLP
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HOLLAND & HART LLP

Condfance L. Akridge

Nevada Bar No. 3353

Sydney R, Gambee

Nevada Bar No. 14201

Brittany L. Walker

Nevada Bar No. 14641

9555 HILLWOOD DRIVE, 2ND FLOOR
LAS VEGAS, NV 89134

Attorneys for Home Warranty
Administrator of Nevada, Inc.
dba Choice Home Warranty

2 The Thanksgiving holiday was on November 28, 2019.
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CERTIFICATE OF SERVICE
I hereby certify that on the 6th day of December, 2019, a true and correct copy of the

foregoing MOTION FOR ORDER SHORTENING TIME FOR BRIEFING AND

DECISION OF MOTION FOR STAY PENDING APPEAL PURSUANT TO NRCP 62(D)

was served by the following method(s):

4| U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General
STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101

rvien(@ag.nv.gov jgrigotievi@ag.nv.gov

Attorneys for State of Nevada, Department  Aftorneys for State of Nevada, Department
Of Business and Indusiry — Division of Of Business and Industry — Division of

Insurance Insurance
M Email: by electronically delivering a copy via email to the following e-mail address:

jgrigoriev@ag. ny.gov
ryien(@ag.nv.gov

C s Thoit

A? /fnp}'éyec of Holland & Hart LLP

13921371_v1 104645.0001
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Constance L. Akridge
Nevada Bar No, 3353
Sydney R. Gambcee

Nevada Bar No. 14201
Brittany L. Walker

Nevada Bar No. 14641
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vepas, NV 89134
Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee@hollandhart.com
biwalker@hollandhart.com

Attorneys for Home Warranty
Adminisirator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF] Case No. 17 0C 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No. 1

WARRANTY, a Nevada corporation,
ORDER GRANTING MOTION FOR
Petitioner, ORDER SHORTENING TIME FOR
BRIEFING AND DECISION OF
MOTION FOR STAY PENDING APPEAL

v.
PURSUANT TO NRCP 62(D)

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent.

This matter comes before the Court on Petitioner Home Warranty Administrator of
Nevada, Inc., dba Choice Home Warranty’s (“HWAN” or “Petitioner”), Motion for Order
Shortening Time for Briefing and Decision of (“Motion for OST”) HWAN’s Motion for Stay
pursuant NRCP 62(D) (“Motion for Stay”) of the Order Affirming in Part, and Modifying in Part,

Findings of Fact, Conclusions of Law, Order of the Hearing Officer, and Final Order of the

EXHIBIT PAGE N
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1} Commissioner in Cause No, 17.0050 in the Matter of Home Warranty Administrator of Nevada,
2| Inc., dba Choice Home Warranty (the “Order™) entered on November 25, 2019.!
3 The Court having considered HWAN’s Motion for OST and the papers and pleadings on
41 file, five (5) days’ notice having been given to Respondents pursuant to FDJCR 9, and good cause
5|l appearing,
6 IT ISHEREBY ORDERED that the Motion for OST is GRANTED. Respondents shall
7| file and serve their opposition to HWAN's Motion for Stay no later than
8 HWAN shall file and serve its reply in support of HWAN’s Motion for Stay no later than
9
10 IT IS SO ORDERED.
11 DATED this day of December, 2019,
12
13 DISTRICT COURT JUDGE
14
15 Respectfully submitted by:
16
17 HOLLAND & HART LLP
'8 /La/lwv) M
19 ConStance L, Akridge
Nevada Bar No. 3353
20} Sydney R. Gambee
Nevada Bar No. 14201
21 Brittany L. Walker
99 Nevada Bar No. 14641
9555 HILLWOOD DRIVE, 2ND FLOOR
23 LAS VEGAS, NV 89134
241 Attorneys for Home Warranty
Administrator of Nevada, Inc.
25 dba Choice Home Warranty
261 13921516_v1 104645.0001
27
! The notice of entry was apparently served on November 26, 2019 and filed on November 27,
28| 2019,
2
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AARON FORD
Attorney General QECD & FILED
JOANNA N. GRIGORIEV (Bar No. 5649) .56
Senior Deputy Attorney General 201 DEC -9 PH ¥ 5
RICHARD P. YIEN (Bar No. 13035) e LT
Deputy Attorney General A%{‘ﬁié}jﬁgm&
State of Nevada —
100 N. Carson Street BY o RIRUTY
Carson City, NV 89701
Tel. (775) 684-1129
Email: jgrigoriev@ag.nv.gov
Email: ryien@ag.nv.gov

Attorneys for the Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR Case No.: 17 0C 00269 1B
OF NEVADA, INC. dba CHOICE HOME Dept. No.: 1
WARRANTY, a Nevada corporation,

Petitioner,

vs.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY, DIVISION
OF INSURANCE, a Nevada administrative
agency,

Respondents.

OPPOSITION TO PETITIONER’S MOTION FOR ORDER SHORTENING
TIME FOR BRIEFING AND DECISION ON MOTION FOR STAY PENDING
APPEAL PURSUANT TO NRCP 62(d)

Respondent, State of Nevada, Department of Business and Industry, Division of
Insurance (“Division”), through its counsel, Nevada Attorney General, AARON D. FORD,
and his Deputy Attorney General, RICHARD P. YIEN and Senior Deputy Attorney
General, JOANNA N. GRIGORIEV, hereby files this opposition (“Opposition”) to Petitioner
Home Warranty Administrator of Nevada Inc.’s ("HWAN”) Motion for Order Shortening

Page 10of b
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Time for Briefing and Decision on Motion for Stay Pending Appeal Pursuant to NRCP 62(d),
filed with this Court on December 6, 2019.
Facts and Procedural History

On December 18, 2017, the Hearing Officer issued Findings of Fact and Conclusions
of Law in cause No. 17.0050, which the Commissioner of Insurance signed, finding that
HWAN has engaged in numerous violations under title 57 (“17.0050 Administrative
Order”). On December 22, 2017, HWAN filed a petition for judicial review (“PJR”). On
November 7, 2019, the hearing was held before this Court on said PJR. On November 25,
2019, this Court issued an Order Affirming in Part, and Modifying in Part, Findings of
Fact, Conclusions of Law, Order of the Hearing Officer, and Final Order of the
Commissioner in Cause No. 17.0050 in the Matter of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (“District Court Order”). On November 27, 2019,
Division filed a Notice of Entry of Order. ! On December 6, 2019, Petitioner filed a Motion
for Stay, alongside its Motion for Order Shortening Time, to which the Division files this
opposition.

Argument

HWAN’s motigx_l for OST is yet another improper attempt by HWAN to limit the
Division’s legally allotted timeframe to properly brief the Court on the pending pléadi_ng,
with no good cause stated. HWAN does not provide good cause to shorten the time afforded
to the Division to file its opposition and for the Court to consider HWAN’s Motion for Stay.!
The legal issues associated with HWAN’s Motion for Stay require time to research and
respond, especially given the complexity of a HWAN’s status, as it continues to allow an
unregistered entity to sell service contracts in Nevada.

Every appellant must adhere to the same rules and deadlines. NRCP 62(a)(1), which

automatically affords thirty (30) days “before an execution on a judgment may issue or

10On November 15, 2019, HWAN filed a Motion for Leave of Court for Limited
Reconsideration of Court’s findings on HWAN’s Petition for Judicial Review. The Court
has not issued an yet.

Page 2 of 5
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proceedings may be taken to enforce it,” applies uniformly to all parties subject to a
judgment. Similarly, NRAP 8(a)(1) requirements are not directed solely at HWAN. There
is nothing different about HWAN’s circumstances from those of other parties wishing to
file an appeal, which would justify depriving the Division of its statutorily afforded time to
file an opposition.

HWAN’s approaching expiration of the automatic stay on December 26, 2019, is
solely HWAN’s responsibility. HWAN waited almost two weeks to file its Motion for Stay,
providing the Division with an email courtesy copy at 4:45pm on Friday, December 6, 2019,
and demanding that the Division file its opposition by Tuesday, December 11, 2019,
effectively giving the Division two business days to oppose HWAN’s motion if the OST is
granted. This is fundamentally unfair. HWAN is again, self-creating an emergency, and
the Division should not be made a casualty thereof. The Division requests a full and fair
opportunity to brief the Court on this issue, without a shortened time restraint.

Conclusion

For the reasons set forth above, the Division respectfully request that the Court deny
HWAN’s Motion for Order Shortening Time.

DATED: December 9, 2019.

AARON D FORD
Attorney General

By, Lt (e

Richard Yien (Bar-Ne<'13035)
Deputy Attorney General
Joanna Grigoriev (Bar No. 5649)
Senior Deputy Attorney General
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AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the foregoing document does not contain
the social security number of any person.
DATED: December 9, 2019.

AARON D FORD
Attorney General

Richard Paili Yien Mo. 13035)
Deputy Attorney General
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CERTIFICATE OF SERVICE
I certify that I am an employee of the State of Nevada, Office of the Attorney General,
and that on the 9t day of December, 2019, I served a copy of the foregoing OPPOSITION
TO PETITIONER’S MOTION FOR ORDER SHORTENING TIME FOR BRIEFING
AND DECISION ON MOTION FOR STAY PENDING APPEAL PURSUANT TO

NRCP 62(d), by mailing a true and correct copy to the following:

Constance Akridge, Esq.
Holland & Hart, LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas NV 89134-0532

C L (:, By (‘J% o QMJ —

An employee of the O L R
Office of the Nevada Attorney General

Page 5 of §




EXHIBIT 12




HOLLAND & HARTLLP
9355 HILLWOOD DRIVE, 2ND FLOOR

Las VEGAS, NV 89134

Constance L. Akridge
Nevada Bar No. 3353
Sydney R. Gambee

Nevada Bar No. 14201
Brittany L. Walker

Nevada Bar No. 14641
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134
Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee(@hollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty
Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF|  Case No. 170C 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No. 1

WARRANTY, a Nevada corporation,
REPLY IN SUPPORT OF MOTION FOR
Petitioner, ORDER SHORTENING TIME FOR
BRIEFING AND DECISION OF
MOTION FOR STAY PENDING APPEAL

V.
PURSUANT TO NRCP 62(D)

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent.

Petitioner Home Warranty Administrator of Nevada, Inc., dba Choice Home Warranty
(“HWAN?” or “Petitioner™), by and through its counsel of record, Holland & Hart LLP, hereby
submits this Reply in support of its Motion for an Order Shortening Time for Briefing and
Decision (“Motion for OST”) of HWAN’s Motion for Stay pursuant NRCP 62(D) (“Motion for
Stay”) of the Order Affirming in Part, and Modifying in Part, Findings of Fact, Conclusions of
Law, Order of the Hearing Officer, and Final Order of the Commissioner in Cause No. 17.0050
in the Matter of Home Warranty Administrator of Nevada, Inc., dba Choice Home Warranty (the

“Order”) entered on November 25, 2019.




HOLLAND & HART LLP
9555 HILLWOOD DRIVE, 28D FLOOR

Las VEGas, NV 89134
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MEMORANDUM OF POINTS AND AUTHORITIES

Respondent casts the Motion for OST as “improper,” but cannot point to a single reason
why a simple motion for order shortening time pursuant to Rule 9 of the First Judicial District
Court Rules (FJDCR), is improper, Both Respondent’s “legally allotted timeframe” and the
procedures for hearing motions for orders shortening time are governed by the FIDCR. Anorder
shortening time is appropriate where good cause supports the request for shortened time. Here,
good cause supports an order shortening the time for briefing on and decision of HWAN’s Motion
for Stay because of the short timeframe within which any party may move for a stay while the
automatic stay under NRCP 62(a)(1) is in place, which has been further shortened by the timing
of the service of the Notice of Entry of the Order, circumstances which are not of HWAN's
making.

Most importantly, Respondent complains that the relief sought in the Motion for OST is
“fundamentally unfair,” but says nothing about how Respondent refused entirely to even entertain
entering into a stipulation with HWAN regarding a mutually agreeable briefing schedule. HWAN
attempted to enter into a stipulation with Respondent for a shortened briefing schedule, which
Respondent flatly denied. See Email dated December 9, 2019 (wherein Respondent refuses to
agree to a briefing schedule, failing to even propese alternative briefing dates), attached hereto as
Exhibit 1. If Respondent were actually concerned with the briefing schedule proposed in the
Motion for OST, which is simply the shortest time possible accounting for the 5 days’ judicial
notice required by FIDCR 9 and given the exigent circumstances, it had the opportunity to
propose and agree to a mutually convenient briefing schedule.

Even so0, Respondent greatly exaggerates its position in responding to the Motion for Stay
on shortenéd time. First, the stay is one of right, so the legal issues are not complex, as
Respondent represents in its Opposition. Second, while Respondent certainly is required to
service its Notice of Entry of Order within 14 days after entry of the judgment, NRCP 58(¢),
Respondent created ambiguity regarding when the automatic stay expires with its own inaccurate
certificate of service on its Notice of Entry of Order and then served that Notice of Entry of Order
the day before Thanksgiving, cutting the time for HWAN to make its Motion for Stay even

2




HoLLAND & HART LLP
9555 HiLLwoOD DRIVE, 2ND FLOOR

LaAS VEGAS, NV 89134
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shorter.! The Notice of Bntry of the Order was apparently served on November 26, 2019
according to the certificate of service, which means the automatic stay is in effect until December
26, 2019. However, Respondent concedes that the Notice of Entry was filed on November 27,
2019, and an email from Respondent confirms the Notice of Entry was not actually served until
November 27, 2019. Email dated November 27, 2019, attached hereto as Exhibit 2 (noting the
Notice of Entry of Order was “placed in today’s mail,” on November 27, 2019). However,
HWAN cannot take chances and in an abundance of caution, presumes the automatic stay would
expire 30 days from the certificate of service date of November 26, 2019.

Respondent complains that HWAN “waited almost two weeks to file its Motion for Stay,”
but this is absolutely false. First, as delailed above, HWAN did not receive the Notice of Entry
until November 27, 2019, the day before Thanksgiving. HWAN filed its Motion for Stay on
December 6, 2019, which is nine (9) calendar days after HWAN received the Notice of Entry, but
only five (5) business days accounting for the Thanksgiving holiday and weekend. HWAN filed
its Motion for Stay as soon as practicable after service of the Notice of Entry.

Second, as Respondent notes, the rules regarding stays apply “uniformly to all parties.”
HWAN did not create the exigency here. HWAN took steps to file its Motion for Stay as soon as
practicable, took all reasonable steps to come to an agreement with Respondent on a shortened
briefing schedule, and simply requests a briefing schedule that will allow the Motion for Stay to
be decided here and with enough time to make a motion in the Nevada Supreme Court before
expiration of the automatic stay on December 26, 2019, if necessary. HWAN cannot change the
fact that the timing of the Notice of Entry of Order results in the 30-day automatic stay timeframe
including two holidays.

11
Iy
/1
1

! A briefing schedule in the ordinary course will also encompass the Christmas holiday.

3
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As such, HWAN respectfully requests that the Court grant the Motion for OST.

DATED this 10th day of December, 2019,

HOLLAND & HART LLP

Auyglier, /“JW

Congtance L. Aridge

Nevada Bar No. 3353

Sydney R. Gambee

Nevada Bar No. 14201

Brittany L. Walker

Nevada Bar No. 14641

9555 HILLWOOD DRIVE, 2ND FLOOR
LAS VEGAS, NV 89134

Attorneys for Home Warranty
Administrator of Nevada, Inc.
dba Choice Home Warranty
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foregoing REPLY IN SUPPORT OF MOTION FOR ORDER SHORTENING TIME FOR
BRIEFING AND DECISION OF MOTION FOR STAY PENDING APPEAL PURSUANT

TO NRCP 62(D) was served by the following method(s):

4]

5|

CERTIFICATE OF SERVICE

I hereby certify that on the 10th day of December, 2019, a true and correct copy of the

U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid

to the persons and addresses listed below:

Richard Yien

Deputy Attorney General
STATE OF NEVADA

Office of Attorney General
100 N. Carson St.

Carson City, Nevada 89701
vien{@ag.nv.goy

Attorneys for State of Nevada, Department
Of Business and Industry — Division of
Insurance

Email: by electronically delivering a copy via email to the following e-mail address:

[grigoriev{@ag. nv.gov
rvien{@ag.nv.gov

Q)/VZMKQXQ/(% (i~

Joanna Grigoriev

Senior Deputy Attorney General
STATE OF NEVADA

Office of Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101
{grigotiev(@ag.nv.gov

Attorneys for State of Nevada, Department
Of Business and Industry — Division of
Insurance

An /z};/ploy&c of Holland & Hart LLP




HOLLAND & HART LLP
9555 HiLLWOOD DRIVE, 2ND FLOOR

Las VEGas, NV 89134

18

INDEX OF EXHIBITS

EXHIBIT 1

Email dated December 9, 2019

Pages1-3

EXHIBIT 2

Email dated November 27, 2019

Pages4 -5

11937202 _v2 104645.0001




EXHIBIT 1

Email Dated December 9,2019

EXHIBIT 1

Email Dated December 9, 2019

EXHIBIT PAGE NO. 1



From: Richard P. Yien <RYien@ag.nv.gov>

Sent: Monday, December 9, 2019 3:32 PM
To: Connie Akridge; Joanna N. Grigotiev
Cc: Sydney R. Gambee

Subject: RE; HWAN Motion to Stay on an OST
Hi Connie,

Our client respectfully declines your offer. The Division will file an opposition to QST and provide courtesy copies to you
shortly.

Thank you,
Richard

Richard Yien, Deputy Attorney General
State of Nevada

Office of the Attorney General

100 N. Carson 5t.

Carson City, Nevada 89701
RYien@ag.nv.gov

Phone: (775) 684-1129

Fax: (775) 684-1156

This e-mail contains the thoughts and opinions of Richard Yien and does not represent official Office of the Attorney General

policy. This message and attachments are intended only for the addressee(s) and may contain information thatis privileged and
confidential. If the reader of the message is not the intended recipient or an authorized representative of the intended recipient, |
did not intend to waive and do not waive any privileges or the confidentiality of the messages and attachments, and you are hereby
notified that any dissemination of this communication is strictly prohihited. if you receive this communication in error, please notify
me immediately by e-tnait at RYien@ag.nv.gov and delete the message and attachments fram your computer and hetwork. Thank
you.

From: Connie Akridge <CLAkridge @hollandhart.com>

Sent: Monday, December 9, 2015 12:05 PM

To: Richard P. Yien <RYien@ag.nv.gov>; loanna N. Grigoriev <JGrigariev@ag.nv.gov>
Cc: Sydney R, Gambee <SRGambee@hollandhart.com>

Subject: HWAN Motion to Stay on an OST

Hi Richard and loanna,

EXHIBIT PAGE NO. 2



As you likely saw, on Friday HWAN filed its notice of appeal and motion for stay pending appeal. Asyou know, per NRCP
62(a){1), the district court’s order is stayed for 30 days. We filed a motion for order shortening time to expedite the
briefing schedule and decision on the motion for stay to fit within the 30 days and give some room for motion practice
at the Nevada Supreme Court level, if necessary. To obviate the need for additional briefing and allow you more time to
focus on the motion for stay, will you agree to the briefing schedule in the motion far OST so the motion for stay may be
heard within the required timeframe? If so, we will prepare a stipulation setting the briefing schedule and withdrawing
the motion for OST, and we will send along for your signature.

Thank you,

Connie

Constance L. Akridge

Partner

8555 Hillwood Drive Las Vegas, NV 88134
T 702.222.2543 M 702.785.3402

HOLLAND&HART PP

CONFIDENTIALITY NOTIGE: This message is confidential and may be privileged. If you believe that this email has been sent to you in error, please reply to the
sender that you received the message in error; then piease delete this e-mail.

EXHIBIT PAGE NO. 3



EXHIBIT 2

Email Dated November 27, 2019

EXHIBIT 2

Email Dated November 27, 2019

EXHIBIT PAGE NO. 4



From: Susan L. Messina <SMessina@®ag.nv.gov>

Sent: Wednesday, November 27, 2019 11:59 AM

To: Connie Akridge; Sydney R. Gambee

Ce: Richard P. Yien; Joanna N, Grigoriev

Subject: HWAN v. State of Nevada, Case No. 17-0C-00269-1B

Attachments: Respondent’s Opposition to Petitioners Motion for Leave of Court for Limited Resonsideration of

Courts Findings on HWAN's PJR pdf; 20191127_NOTICE OF ENTRY OF ORDER Affirming In Part and
Modifying In Part, FOF, COL, Order of the Hearing Officer and Final Order.pdf

Good Morning,
Attached please find the following:

1. Respondent’s Opposition to Petitioner’s Motion for teave of Court for Limited Reconsideration of Court’s
Findings on HWAN'S Petition for Judicial Review;

2. Notice of Entry of Order Affirming In Part and Modifying in Part, Findings of Fact, canclusions of Law, Order
of the Hearing Officer, and Final Order of the Commissioner
In Cause No. 17.0050 In the Matter of Home Warranty Administrator of Nevada, Inc. D8A Choice Home
Warranty.

A hard copy has been placed in today’s mail 1o each of you.
Thank you,

Susan Messina

Legal Secretary I1

Business and Taxation

Office of the Attorney General
100 N. Carson Street

Carson City, NV 89701
SMessina@ag. nv.gov

T: 775.684.1210

EXRIBIT PAGE NO. 5
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NICD & FILEp
Constance L. Akrid
Nevadei%earNo. 313?3e 2813 0EC 10 PH 3: 29

Sydney R, Gambee

Nevada Bar No. 14201 AUBREY Ryt ey
Brittany L. Walker P. O%KE&F
Nevada Bar No. 14641 B YM,_-.M,_M____
HOLLAND & HART LLP LERUTY

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee(@hollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc. dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF|  Case No. 17 0C 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No. 1

WARRANTY, a Nevada corporation,
REQUEST FOR SUBMISSION
Petitioner,

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent.

Petitioner Home Warranty Administrator of Nevada, Inc., dba Choice Home Warranty
(“HWAN™), by and through its counsel of record, Holland & Hart LLP, hereby requests that the
Motion for Order Shortening Time for Briefing and Decision of Motion for Stay Pending Appeal
Pursuant to NRCP 62(d), filed in the above-entitled matter on December 6, 2019, be submitted to
the court for consideration. While 5 days’ notice is required under FIDCR 9 for motions for
I
1
1
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orders shortening time, Respondent has already filed its Opposition on December 9, 2019, HWAN
files its Reply concurrently herewith, and briefing on this Motion is now complete.
DATED this 10th day of December, 2019.
HOLLAND & HART LLP

Loy Mooor

Condtance L. Akridge

Nevada Bar No. 3353

Sydney R. Gambee

Nevada Bar No. 14201

Brittany L. Walker

Nevada Bar No. 14641

9555 HILLWOOD DRIVE, 2ND FLOOR
LAS VEGAS, NV 89134

Artorneys for Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty




HOLLAND & HARTLLP
9555 HILLWOOD DRIVE, 2ND FLOOR

LAS VEGAS, NV 89134

CERTIFICATE OF SERVICE
I hercby certify that on the 10th day of December, 2019, a true and correct copy of the

foregoing REQUEST FOR SUBMISSION was served by the following method(s):

% U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev
Deputy Attorney General Senior Deputy Attorney General
STATE OF NEVADA STATE OF NEVADA
Office of Attorney General Office of Attorney General
100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101
rylen@ag.nv.goy jgrigoriev(@ag.nv.gov
Attorneys for State of Nevada, Department  Attorneys for State of Nevada, Department
Of Business and Industry — Division of Of Business and Indust v Division of
Insurance Insurance

] Email: by electronically delivering a copy via email to the following e-mail address:
jgrigoriev(@ag.nv.gov

rylen@ag.nv.gov

%ﬂﬂ/&mﬂm

fn Empib}'?ee of Holland & Hart LLP

13938066_v1 104645.0001
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IN THE SUPREME COURT OF THE
STATE OF NEVADA

HOME WARRANTY Supreme Court No. 80218

ADMINISTRATOR OF NEVADA,

INC. dba CHOICE HOME First Judicial District Court

WARRANTY, a Nevada corporation, Case No. 17 OC 00269 1B
Appellant,

VS.

STATE OF NEVADA, DEPARTMENT
OF BUSINESS AND INDUSTRY-
DIVISION OF INSURANCE, a Nevada
administrative agency,

Respondent.




Appeal from First Judicial District Court, State of Nevada, County of Clark
The Honorable James. T. Russell, District Judge

NRAP 27(e) Certificate

Constance L. Akridge, Esq.
Nevada Bar No. 3353
Sydney R. Gambee, Esq.
Nevada Bar No. 14201
Brittany L. Walker, Esq.
Nevada Bar No. 14641
Holland & Hart LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600
Fax: (702) 669-4650
clakridge@hollandhart.com
srgambee@hollandhart.com
blwalker@hollandhart.com

Attorneys for
Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty, a Nevada corporation



[, Sydney R. Gambee, hereby make this NRAP 27(e) certification as follows:

1. I'am counsel for Appellant Home Warranty Administrator of Nevada,
Inc., dba Choice Home Warranty (“HWAN”) and submit this Certificate in support
of HWAN’s Emergency Motion for a Stay pursuant NRAP 8(a) and NRAP 27(e).

2. The district court entered its Order Affirming in Part, and Modifying in
Part, Findings of Fact, Conclusions of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Cause No. 17.0050 in the Matter of Home Warranty
Administrator of Nevada, Inc., dba Choice Home Warranty (the “Order”), on
November 25, 2019.

3. While an email (Ex. 8 to the Motion) from the Division suggests the
notice of entry of the Order was actually served on November 27, 2019, the
certificate of service of the notice of entry states that the notice of entry was served
on November 26, 2019.

4. Pursuant to NRCP 62(a), the Order is automatically stayed for 30 days
from the date of service of the notice of entry of the Order, until December 26, 2019.

5. This Motion must be decided prior to the expiration of the automatic
stay, prior to December 26, 2019, or HWAN will suffer irreparable harm.

6. Specifically, the district court found in the Order “that NRS 690C.150
requires anyone, including a service contract administrator, who wishes to issue, sell,

or offer for sale service contracts in Nevada, to possess a certificate of registration



under Chapter 690C of the NRS.” Ex. 1 to the Motion at 3, § 1(c). Further, the district
court ordered that HWAN’s certificate of registration as a Nevada service contract
provider be reinstated, but prohibited HWAN “from using an administrator to
perform the duties of selling, issuing, or offering for sale service contracts in Nevada,
unless said administrator has been granted a certificate of registration pursuant to
NRS 690C and consistent with this Order.” Id. at 4, 5.

7. HWAN is currently utilizing CHWG as its sales agent and third-party
administrator. If the automatic stay expires prior to the decision on this Motion,
HWAN will be forced to overhaul its operations such that it can sell its own
contracts, thereby destroying its custom and interfering with its legitimate business
and profits, even though HWAN is not prohibited by Nevada law from having
CHWG sell service contracts on its behalf (as detailed in the Motion).

8. This Motion is being filed as soon as practicable. On December 6, 2019,
HWAN filed its Notice of Appeal and Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (“Motion for Stay”) in the district court, along with a Motion for Order
Shortening Time for Briefing and Decision of the Motion for Stay (“Motion for
OST”). HWAN requested a shortened briefing schedule because the 30-day
automatic stay of execution under NRCP 62(a) would expire before the Motion for
Stay could be fully briefed, and before a motion could be made to this Court, if

necessary. On December 9, 2019, the Division filed its opposition to the Motion for



OST, and on December 10, 2019, HWAN filed its reply and submitted the Motion
for OST to the district court for decision.

9. On December 9, 2019, counsel also attempted to come to an agreement
with Respondent via email (Exhibit 1 to the Reply attached as Exhibit 12 to the
Motion) as to a shortened briefing schedule on the Motion for Stay before the district
court to obviate the need for this Motion, but Respondent refused to agree to a
shortened briefing schedule.

10.  The district court has not issued a ruling on the Motion for OST.
Without a shortened briefing schedule, the Respondent’s opposition to the Motion
for Stay is due December 19, 2019. HWAN’s reply will be due December 27, 2019,
one day after the expiration of the automatic stay.

11.  Therefore, this Motion must be heard as an emergency motion and
relief granted in less than 14 days. Otherwise, there will be a lapse in the stay of the
Order.

12. The telephone number and office addresses for the attorneys for
Respondent are:

Richard Yien

(775) 684-1129

100 N. Carson St.
Carson City, Nevada 89701



Joanna Grigoriev

(702) 486-3101

555 E. Washington Ave., #3900

Las Vegas, Nevada 89101

13. Counsel for Respondent is receiving a copy of this Motion via mail and
e-mail concurrently with the filing of the Motion.

14. While the relief sought in the Motion was available in the district court,
and while HWAN filed the Motion for Stay in the district court, the district court has
declined to issue a shortened briefing schedule. Therefore, the district court will not
have full briefing on the Motion for Stay prior to the expiration of the automatic stay

under NRCP 62(a).

15, At minimum, a temporary stay should be granted while this Motion is

briefed and decided.

DATED this 17th day of December, 2019.

/s/ Sydney R. Gambee
Sydney R. Gambee, Esq.

13966906_v1 104645.0001
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in Home Warranty Frotection

Cldtgon Home Warraaly Adniaistrator of Nevada, nc.

Dear Test Account,

Welcome to Choice Home Warranty! You made a wise decision when you
chose to protect your home with a home warranty. We appreciate your
business and look forward to providing you with quality service for all your
home protection needs.

To obtain the most value from your new home warranty, please take a
moment to read and understand your coverage. Your coverage is dependant
on the plan you have selected.

Should you have a problem with any of your covered systems or appliances,
please call us toll-free at (888)-531-5403. Weare available 24 hours a day, 7
days a week, 365 days a year, or simply log on to our website located at
www.ChoiceHomeWarranty.com and file your claim online.

SVEV Y OUR CONIRACT.

THIS COMTHACT EXPLARS THE COVEMAGE, L HAUTATIONS, & EXCLUSIONS, PL

Contract Number: 123456789
Contract Term: 01/01/2011 - 01/01/2012
Covered Property:

123 Main Street

CHy, Stale 12345
Property Type: Single Family
Rate:$430.00
Service Cail Fee: $80.00

Coverage Plan: Gold Plan

Includes: Air Conditioning System{ Heating System,
Electrical Systemy’ Plumbing Systerny Plumbing
Stoppagey Water Heatery Whirlpool Bathtub; Refrigerator--
Oven/Range/Stove:""Cooktop,..{)ishwasher,-’éarbage
Dispos?lf‘Bxxilt«In-Microwave/blo(hes Washer/ Clothes
DryeryDuctworkyGarage Door Opener, Celling &
Exhaust Fans /

CHWOQ73377
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Throughout this Agreement the words-"We", "Us” and “Our" refer to Home Warranty Adminisirator of Nevada, inc. (HWA), 90 Washington
Valley Road, Bedminster, NJ 07921, the Obligor of this Agreemant and It is backed by the full faith and credit of HWA. This Agreement is
administered by Choice Home Warranty (Administrator), 510 Thornall Street, Edison, NJ 08837,

A COYBIEAGE

During the coverage period, Our sole responsibility will be to arrange for a qualified sarvice contractor (*Service Provider”) to repair or
replace, at Our expense (up to the limits set forth below), the systems and components mentioned as *Included” in accordance with the
terms and conditions of this contract 8o long as such systems and components:

1. Aro located inside the confines of the main foundation of the home or attached or detached garage (with the exception of {he exterior
poal/spa, well pump, septic tank pumping and air conditioner); and

2. Become inoperative due to normal wear and tear; and

3. Are in place and In proper working order on the effective date of this home warranty coniract, This contract does not cover any known or
unknown pre-existing conditions. it is understood lhat WE ARE NOT A SERVICE PROVIDER and are not oursslves undertaking to repair or
replace any such systems of components. This contract covers single-family homes (including manutactured homes), new canstruction
homes, condominiums, townhomes, and mobile homes undor 5,000 square feet, unless an alternative dwolling type (i.e. above 5,000
square fect or multi-unit home) is applied, and appropriate fee is paid. Coverage is for occupled, owned or rented residential property, not
commercial property ot residences used as businesses, including, but not limited to, day care centers, fraternity/sorority houses, and
nursing/care homes. This contract describes the basic coverage and options. available. Coverage is subject 1o limitations and conditions
specitiad in lhis contract. Please read your contract carefully, NOTE: This is not a contract of insurance, residential service, warranty,
extended warranty, or implled warranty.

B. COVERALE PRRQOD
Coverage starts 30 days after acceptance of application by Us and receipt of applicable contract fees

and continues for 365 days from that date. Your coveraga may begin before 30 days it We receive proof of prior coverage,
showing no lapso of coverage, through another carrier within 15 days of the order date.

£ GERVAGE CALLE - TR REQUEST SEHVIOE: 8657 3%

1, You or your agent (including tenant) must notify The Administrator for work to be performed under this contracl as soon as the problem Is
discovered. The Administrator will accept sarvice calls 24 hours a day, 7 days a week, 365 days a year at 1-866-681-3656, Notice of any
malfunclion must be given to the Administrator prior to expiration of this contract.

2. Upon request for sesvice, the Administrator will contact an authorized Service Provider within two (2) days during normal business hours
and four (4) days on weekends and helidays. The authorized Service Provider will contact You to schedule a mutually convenient
appointment during normal business hours.

3. We define an emergency as a breakdown of & covered system which renders the dweliing unfit to live in because of defects that endanger
the heaith and safety ¢f the occupants. Upon request for services that fall within the emergency guldelines the Administrator will commence
repairs within 24 hours. If repairs cannot ba completed within three calendar days, the Administrator will provide you with a status report. I
you should request the Administrator to perlorm non-emergency service cutside of normal business hours, you will be responsible for
payment of additional fees and/or overtime charges.

4. The Administrator has the sole and absolute right to select the Service Provider to perform the service; and We will not reimburse for
services performed without prior approval.

5. You will pay a rade service cal fee (“Service Fee”) per claim (amount shown on page one) or the actual cost, whichever Is less, The
Service Fee Is for pach visit by Our approved Service Provider, except as noted Section C(8), and Is payable to the Us approved Service
Provider at the time of each visit. The service fee applies to each call dispatched and scheduled, including but not limited to those calls
wharein coverage Is Included, excluded, or denied. The servica fee aiso applies in the event You fail to be present at a scheduted time, or in
the event You cancel a sarvice call at the time a service contrastor is in route to your homa or at your home.

6. If service work performed under this contract should fall, then We will make the necessary repairs without an additional trade service call
fae for a period of 90 days on parts and 30 days on labor.

D. COVERAGE {COVERAGE DEPENDANY ON PLAN)

The Coverage is for no rore than one unit, system, or appliance, unless additional fees are paid. If no additional fees are paid, covered unit,
systam, or applianca I3 at Our sole discretion; certain imitations of liabiflty apply 1o Covered systems and appliances.

1, CLOTHES DRYER

INCLUDED: All components and parts, except:

EXCLUDED: Noise - Venting - Lint screens - Knobs and dials ~ Doors - Door seals — Hinges - Gless - Leveting and balancing - Damage to
clothing.

2. CLOTHES WASHER

INCLUDED: Al components and parts, except:

EXCLUDED: Nolse - Plastic miniubs - Soap dispensers - Filter screens - Knobs and dials - Door seals ~ Hinges - Glass — Leveling and
balancing -Damage to clothing.

3. KITCHEN REFRIGERATOR

NOTE: Must be located in the kitchen.

INGLUDED: All components and parts, Including integral freezer unit, except:

EXCLUDED: Racks - Shelves - Lighting and handles - Freon - lce makers, ice crushers, beverage dispensers and their respective
equipment - Water lines and valve to ice maker - Line restrictions — Leaks of any kind - Interior thermal sholls - Freezers which are not an
integral part of tha refrigerator - Wine coolers or mini refrigarators ~ Food spoilage ~ Doors - Door seals and gaskets — Hinges — Glass -
Audio/Visual equipment and internet connection components.
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4. AIR CONDITIONING/COOLER

NOTE: Not exceeding 5 (five) ton capacity and designed for residential use.

INCLUDED: Ducted slectric cenfral air conditioning ducted electric wall air conditioning. Al components and parts, for units below 13 SEER
and when We are unabls 1o tacilitats repair/replacement of failed covered equipment at the current SEER rating, repair/replacement will be
petformed with 13 SEER equipment and/or 7.7 HSPF or higher compliant, except;

EXCLUDED: Gas ar conditioning systems - Condenser casings - Registers and Grills - Filters - Electronic alr cleaners - Window units - Non-
ducted walt units « Water towers - Hurnidifiers - Improperly sized units - Chilters - All exterior condensing, cooling and pump pads ~ Roof
mounts, Jacks, stands or supporls - Condensate pumps ~ Commercial grade equipment - Cost for crane rentals - Air conditioning with
mismatched condensing unit and evaporative coil per manufacturer specifications ~ Improper use of metering devices - Thermal expansion
valves - Refrigerant conversion - Leak detections — Waler Jeaks - Drain line stoppages — Maintenance - Nolse. No more than two systems
covered unfess purchased separately at time of enrgliment. We are not responsible for the costs associated with matching dimensions,
brand or color made. We. will not pay for any modifications necesshtated by the repair of existing equipment or the Instaliation of new
squipment.

5. HEATING SYSTEM OR BUILT-IN WALL UNIT

NOTE: Main source of heat to homo nat to exceed 5 {five) ton capacity and designed for residential use.

INCLUDED: All components and parls necessary for the operation of the heating system. For unils below 13 SEER and when We are
unable to facilitate repair/reptacement of fallad covered squipment at the current SEER rating, repair/raplacement will be performed with 13
SEER equipment and/or 7.7 HSPF or higher compliant, excepl:

EXCLUDED: All components and parts relaling to geothermal, water source heat pumps including: outside or underground piping,
components for geothermal and/or water source heat pumps, redrilling of wells for geothermal and/or water source heat pumps, and well
pump and well pump components for geothermal and/or water source heal pumps. Access - Radiators or valves - Baseboard casings -
Radiant heating ~ Dampers — Valves - Fuel storage tanks - Portable units - Solar heating systems - Fireplaces and key valves ~ Filters —
Line dryers and filters ~ Oil filters, nozzles, or strainers - Registers - Backflow preventers —~ Evaporator coil pan ~ Primery or secondary drain
pans - Grilis - Clocks - Timers ~ Add-ons for zoned systems - Heat lamps - Humidifiers - Flues and vents ~ improperly sized heating
systems ~ Mismaiched systems - Chimneys - Pellet stoves - Cable heal (in ceiling) - Wood stoves {even if only source of heating) -
Calcium build-up - Maintenance. NOTE: We will pay no more than $1,500 per covered item per contract term for access, diagnosis
and repair or replacement of any glycol, hot water, or steam circulating heating systems,

6. WATER HEATER (Gas and/or Electric)

INCLUDED: All components and parts, including circulating pumps, except:

EXCLUDED: Access ~ Insulation blankets — Pressure reducing valvo - Sediment build-up ~ Rust and corrosion - Main, Holding or storage
tanks - Vents and flues - Thermal expansion tanks - Low boy and/or Squat water heaters - Solar water heaters - Solar components - Fuel,
holding or storage tanks - Noise - Energy management systems - Gommerclal grade equipment and units exceeding 75 gallons - Drain pans
and drain lings - Tankless water haaters.

7. ELECTRICAL SYSTEM

INCLUDED: Al components and paris, including built-in bathroom exhaust fans, except:

EXCLUDED: Fixures - Carbon monoxide alarms, smoke defectors, detectors or related systems - Intercoms and door bell systems
associated with intercoms - nadequate wirlng capacity - Solar power systoms and panals - Sclar Components - Energy Management
Systems - Direct current (D.C.) wiring or components - Atlle exhaust fans - Commercial grade equipment - Auxitiary or sub-panels ~ Broken
and/or severed wites - Rerunning of new wirlng for broken wires — Wiro tracing - Garage door openers - Central vacuum systems -
Damages duo to powar failure or surge Circuit Overload. We will pay no more than $500 per contract term for access, diagnosls and
repair and/or replacement.

8. PLUMBING SYSTEM/STOPPAGE

INCLUDED: Leaks and breaks of water, drain, gas, waste or vent fines, except if caused by freezing or roots - Toilet tanks, bowls and
mechanisins (replaced with bulldor's grade as necessary), tollet wax ting seals - Valves for shower, tub, and diverter angle slops, rinses and
gate valves - Permanently installed interior sump pumps - Built-in bathtub whirlpool motor and pump assemblies - Stoppages/Clogs In draln
and sewer fines up to 100 feet from access point. Mainline stoppages are only covered it there is an accessible ground lavel clean out,
except:

EXCLUDED: Stoppages and clogs in drain and sewer lines that cannot be cleared by cable or due to roots, collapsed, broken, or damaged
lines outside the confines of the main foundation (even it within 100 feet of access polnt) - Access to drain or sewer lines from vent or
removal of water closets - Cost to locate, access or install ground level clean out — Slab leaks - Polybutylene or Quest piping — Galvanized
drain lines - Hose Biba - Drum fraps - Flange- Ccliapse of or damage to water, drain, gas, waste or vent lines caused by treezing, settlement
and/or roots - Faucets, fixtures, cartridges, shower heads & shower arms - Baskets and strainers - Popup assemblies - Bathtubs and
showers — Cracked porcelain - Glass - Shower enclosures and base pans — Roman tubs - Bath b drain mechanisms - Sinks - Toilet lids
and seats - Cabling or grouting - Whirlpoot jets - Whirkpool cortrol panel - Septic tanks - Sewage ejector pumps - Water softeners - Pressure
regulators - inadequate or excessive water pressure - Flow restrictions in fresh water lines caused by rust, corrosion or chemical deposits -
Holding or storage tanks - Saunas and/or steam rooms. NOTE: We will provide access to plumbing systems through unobstructed wails,
ceflings or foors, only, and will return the access opening to rough finish condition. We will pay no more than $500 per contract term for
access, diagnosis and repair and/or replacement. Our autherized Service Provider will close the access opening and return it to rough
{inish condition, subject to the $500 limit Indicated. We shall not be responsible for payment of the cost to remove and replace any built-in
appliances, cabinets, floor coverlngs or other obstructions impeding access to walls, ceilings, and/or floors,

g, BUILT-IN MICROWAVE

INCLUDED: All components and paris, except:

EXCLUDED: Doors — Hinges ~ Handles — Doors - Door glass ~ Lights - Interlor linings — Trays - Clocks - Shelves - Portable or counter 1op
units — Arcing - Meat probe assemblies - Rotisseries.

10. OVEN/RANGE/STOVE/COOKTOP (Gas o Electric; Built-in, Portable or Free Standing).

INCLUDED: All components and paris, except:
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EXCLUDED: Clocks (unless they affect the cooking function of the unit) - Meat probe assemblies - Rotisseries - Ragcks - Handles - Knobs -
Door seals ~ Doors - Hinges - Lighting and handles ~ Glass - Sensi-heat burners wilt only be replaced with standard burners.

1. DISHWASHER

INCLUDED: All components and pans, except:

EXCLUDED: Racks - Baskets — Rollers — Hinges — Handles ~ Doors — Door gaskets — Glass.- Damage caused by broken glass - Cleaning.
12, GARBAGE DISPOSAL

INCLUDED: All components and parts, including entire unit, except:

EXCLUDED: Problems and/or jams caused by bones, glass, o foreign objects other than food.

13. CEILING AND EXHAUST FANS

INCLUDED: Motors - Switches - Controls - Bearings ~ Blades, except:

EXCLUDED: Fans - Blades - Belts - Shutters - Filters - Lighting. Note: Buiider's standard Is used when replacement is necessary.

14, DUCTWORK

INCLUDED: Duct {rom heating unit to point of attachment at registers or grills, except:

EXCLUDED: Registers and grills - Insulation - Asbestos-insutated ductwork — Venls, flues and breaching -~ Ductwork exposed to outside
elements - Improperly sized ductwork - Separation duse to settlement and/or lack of support - Damper motors - Diagnostic testing of, or
locating leaks to ductwork, including but not Iimited to, as required by any federal, state or local law, ordinance or regulation, or when
required due to the installation or replacement of system equipment. Wa will provide access to ductwork through unobstructed walls, ceilings
or floors, only, and will return the access opening to rough finish condition. With respect to concrete covered, embedded, encased, or
otherwise Innccessible ductwork, We will pay no more than $500 per contract term for accass, diagnosis and repair or
replacement, Our authorized Service Provider will close the access opening and return to a rough finish condition, subject to the $500 limit
indicated. We shall not ba responsible for payment of tho cost to remove and replace any buill-ln appliances, cabinels, floor coverings of
other obstructions impeding access 1o walls, cellings, and/or floors.

15, GARAGE DOOR OPENER

INCLUDED: All components and pans, except

EXCLUDED: Garage doors - Hinges - Spirings - Sensors - Chains — Travelers - Tracks - Rollers - Remole receiving and/or transmitting
devices.

16. GREEN

INCLUDED: If a covered system or appliance (limited to Glothes Washer, Clothes Dryer, Relfrigerator, Dishwasher, Heating System, and
Water Heater) breaks down per Saction A above and subject to all other contract inclusions, exclusions and limitations, and it can not be
repaired, We will replace the appliance with an ENERGY STAR qualifled product (subject to availability, exclusions and limitations), one with
similar and like features as existing appliance, except:

EXCLUDED: All other contract limitatlons of liability and exclusions apply.

£ OPTIORAL COMERAGE (Requires Addiional Payment)

NOTE: You may purchase any Optional Coverage for up to 30 days after commencement of Coverage. Howaver, Coverage shall not
cominence until receipt of paymont by Us and guch Coverage shall expirg upon expiration of Caverage period In Section B.

1. POOL AND/OR SPA EQUIPMENT

INCUDED: Both pool and bullt-In spa equipment (exterior hot tub and whirlpool) are covered if thay utilize common equipment. if they do not
utilize common equipment, then only one or the other Is covered unless an additional fee is paid. Coverage applles to above ground,
accessible working components and parts of the heating, pumping and flitration system as follows: Heater - Pump - Motor - Filter - Filter
timer - Gaskets ~ Blower - Timer - Valves, limited 10 back flush, actuator, check, and 2 and 3-way valves - Relays and switches - Pool sweep
miolor and pump - Above ground plumbing pipes and wirlng, except:

EXCLUDED: Portable or above ground pools/spas - Control panels and electronic boards - Lights - Liners — Maintenance - Structural
defects - Solar equipment - Jets - Ornamental fourtaing, waterfalls and their pumping systems - Pool cover and related equipment - Fill iine
and fifl valve - Bulit-in or detachable cleaning equipment such as, but not limited to, pool-sweeps, pop up heads ~ Turbo valves, skimmers,
chlorinators, and ionizers - Fuel storage tanks —~ Disposable filtration mediums ~ Gracked or corroded filter casings — Grids - Garlridges -
Heat pump ~ Salt water systems. We will pay no more than $500 per contract term for access, dlagnosis and repalr and/or
replacement.

2. SEPTIC TANK PUMPING

INCLUDED: Main line stoppages/clogs {ono time only, and must have axisting access or clean out), if astoppageis dueto a septic tank
back up, then we will pump the septic tank one time during the term of the ptan.

Coverage can only become effective if a seplic certification was completed within 80 days prior to close of sale. We reserve the right to
request a copy of the cerification prior to service dispatch.

EXCLUDED: The cost of gaining or finding access to the septic tank and the cost of sewer hook ups - Disposal of waste - Chemical
treatments — Tanks - Leach lines ~ Cess poals - Mechanical pumps/systems. Limited to a total of $200 maximum,

3. WELL PUMP

INCLUDED: At components and parts of well pump utllized for maln dwelling only, except:

EXCLUDED: Holding or storage tanks - Digging ~ Locating pump — Pump retrieval - Redrilling of wells - Well casings - Pressure tanks -
Pressure switches and gauges ~ Check vaive ~ Relief valve ~ Drop pips - Piping or electrical inas leading to or connecting pressure tank
and main dwelling including wiring from control box to the pump - Booster pumps - Well pump and well pump components for geothermal
andlor water source heat pumps, We will pay no more than $500 per contract term for access, diagnosis and repair andior
reptacement.

4, SUMP PUMP

JNCLUDED: Permanently instalied sump pump for ground water, within the foundation of the home or atlached garage, except:

EXCLUDED: Sewerage ejector pumps - Portable pumps -~ Beckflow preventors — Check valves - Piping modifications for new installs.

5, CENTRAL VACUUM
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manufacturers’ specifications, sich as periodic cleaning of heating and air conditioning systems, evaporator cofls and condenser coils, as
well as periodic filter repiacement.

13. We are nol liable for the repalr or replacement of commercial grade equipment, systems or appliances. We shall pay no more than
31,000 in aggregate for professionat serles or like appliances such as, but not limited to, brand names such as Sub Zero, Viking,
Wolf, Bosch, Jenn-Air, GE Monogram, Thermador, and etc,

14. We reserve the right to obtain a second opinion at Qur expense.

15, We are not responsible for any repair, replacement, installation, or modification of any covered system or appliance arising from a
manufacturer's recall or defect of said covered items, nor any covered item while still under an existing manufacturer's, distributor’s, or in-
home warranty.

16, We reserve tha right to offer cash back in jieu of repalr or replacement in the amount of Qur actual cost {which at times may be less than
retail) to repalr or replace any covered system, component or appliance.

17. We are not responsible for the repair or replacement of any system or appliance or component o part thereof that has been praviously,
or Is subsequently, determined to be defective by the Consumer Product Safety Commission of the manulacturer and for which either has
issued, or issues, a warning or recall, or which is otherwise necessitated due to failure caused by the manufacturer’s improper design, use of
improper materials, formula, manufacturing process o other manufacturing defecl.

18, We will nol pay for the repairs or replacement of any covered systems or appliances if they are Inoperable as a result of known or
unknown pre-existing condltions, deficiencies and/or defects.

19. You agree that We are not fiable for the negligence or other conduct of the Service Provider, nor are We an insurer of Service Provider's
performance. You also agreo that We are not Hiable for consequential, incidental, indirect, sacondary, or punitive damages. You expressly
waive the right to ali such damages. Your solg remedy under this agresment is recovery of the cost of the required repair or replacement,
whichever is less. You agree that, in no event, will Our llability exceed $1500 per contract ftem for access, diagnosis and repalr or
replacement.

G facdistion

In the event of a dispute over claims or coverage you agree 10 file a written clalm with Us and allow Us thirty (30) catendar days to
respond to the claim. The parties agree to mediate in good faith before resorting to mandatory arbitration in the State of Nevada.
Except where prohibited, it a dispute arises from or relates o this Agreement or its breach, and if the dispute cannot be settlod through
direct discussions you agree that:

1. Any and ali disputes, claims and causes of action arising out of or connected with this Agreement shall be resolved individually, without
resort to any forrm of class action, and exclusively by the ‘American Arbitration Associetion In the state of Nevada under Its ‘Commercial
Mediation Rules. Controversies or claims shalf be submitted to arbitration regardiess of the theory under which they arise, fncluding without
limitation contract, tort, comman law, statutory, or regulatory duties or liability.

2, Any and all clalms, judgments and awards shall be fimited to actual out-of-pocket costs incurred to a maximum of $1500 per claim, butin
no event atorneys’ fees.

3. Under no circumstances will you be permitted to obtain awards for, and you hareby walve all rights to claim, Indirect, punitive, incidentat
and consequential damages and any other damages, other than for actual out-of-pooket expenses, and any and all rights to have damages
multiplied or otherwise increased. All issues and questions concerning the construction, valldity, interpretation and enforceability of this
Agreement, shall be governed by, and construed in accordance with, the jaws of the State of Nevada, U.S.A. without giving effect to any
choice of taw or conflict of taw rules (whether of he State of Nevada or any other jurisdiction), which would cause the application of ihe faws
of any jurisdiction other than the State of Nevada,

H. Severability
If any provision of this Agresment is found to be contrary to law by a courl of competent jurisdiction, such provision shall be of no force or
eifect; but the remainder of this Agreement shall continue in full force and effect.

1 BUILDING AHD ZONING CONE HEQUIREMENTS QR VIOL ATIONS

1. We will not contract for services lo mest current bullding or zoning code requirements of to correct for code viotations, nor will it contract
for services when permils cannot be obtained, We will not pay for the cost to ebtain permits,

2. Excepl as required to maintain compatibility with equipment manufactured to be 13 SEER and/or 7.7 HSPF or higher cempliant, We are
not responsible for upgrade of additional costs or expenses that may be required to meat current building or zoning code requirements or
correct for gode violations. This includes city, county, state, federal and utlity regulations and upgrades required by law.

SO RULTIPLE UNITS AND INVESTMENT PROPERTIES

1. If the contract is for duplex, lripiex, or fourplex dwelling, then every untt with in such dwefling must be covered by Our contract with
applicable optional coverage for coverage to apply to common systems and appliances.

2. If this contract is for a unit within a multiple unit of 5 ar more, then only items contained within the confines of sach individual unit are
covered. Common systems and appliances are excluded.

3, Exgept as otherwise provided in this section, common systems and appliances are excluded,

K. FRANSFER OF CONTRACT & RENEWALS

1. If your covered property is soid during the term of this contract You must notity Us of the change in ownarship and submit the name of the
new owner by phoning 1-866-681-3656 in order to transfer coverage to the new owner.

2, You may transfer this contract at any time. There is no fee fo transfer contract,

3. This contract may be renewed at Our option and where pormitted by state law. in that event You will be notified of the prevailing rate and
terms for renewal.
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4.)f You select the monthly payment option and We elect to renew your contract, We will notity You of applicable rate and torms of renewal

during the tenth month of your contract. You will automatically be renewed for a monthly coverage period uniess You notify Us in writing 30
days prior 10 the expiration of the contract. Your first payment for the next coniract term will be construed as authorization for month-te-

month charges.

L. CANGELLATION

This is a sorvice contract for repair, replacement, of partial replacement of the products listed that are deemed manufactured or sold by 1he
manulacturer. This is not a contract of insurance, residential service, warranty, extended warranty, or impiled warranty. You may cancel
within the first-30 days of the order date for a refund of the paid contract fees. You may cancel aller tho first 30 days and You shall be
entitied 1o a pro vata refund of the paid contract fee for the unexpired term, less a $50 administrative fee. 1f We do not provide a refund
within 45 days of canceliation aten percent penalty for each 30 day period or portion thereof shall be added to the refund.

This contract shall be non-cancetable by Us except for:

1, Failure by You to pay an amount when due.

2. You are convicted of acrime which results in an Increase in the sarvice required under tho service contract.

3. Fraud or misrepresentation of facts material by You to the issuance of this contract; or in presenting a claim.

4. An act or omission by You or a violation of any condition of the service contract by You, provided that the act, omission, of violation
oceurred after the effective date of the service contract and substantially and meterlally increases the service required under the service
contract.

&. A material change in the nature or axtent of the required service or repalr which occurs alter the effective date of the service contract and
which causes the required service or repair to be substantially and materlally Incressed beyond that contemplated at the time that the
servica contract wes issued or sold.

It We cancel this agreement for one of the reasons listed above You shall be entitied to a pro rata refund of the paid contract fee for the
unexpired term, and will not be charged an administrative fee. We will provide 15 days notice prior to cancellation of this contract.

All cancellation requests must be subritted in writing.
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Fa

Dolores Bennett

From: Dolores Bennett

Sent: Wednesday, July 27, 2011 2:39 PM
To: Harland Amborn; David Hall

Ce: Ted Bader; Gennady Stolyarov
Subject: RE: Choice Home Warranty

Mr. Hall:

Choice Home Warranty is not registered as a service contract provider in Nevada.

Home Warranty Administrator Of Nevada, Inc. (Org. 1D # 113194) is registered as a service contract provider in
Nevada, and only has one service contract approved for sale in Nevada at this time: Home Service Agresment #
HWAADMIN-8/2/10 (Approved: 11/22/10). That contract is under the “Home Warranty Administrators” name and makes
no mention of Choice Home Warranty. However, Home Warranty Administrator of Nevada, inc. has a pending form filing
(Filing # 25290) in SERFF for a new contract called “Choice Home Warranty” (Home Service Agreement # HWA-NV-
0711) listing Home Warranty Administrator Of Nevada, Inc. as the Obligor, and listing Choice Home Warranty as the
Administrator.

The cover letter contains both Choice Home Warranty and Home Warranty Administrators logos and reads,

< Woelcome to Choice Home Warranty! You made a wise decision when you chose 1o protect your home with a
home warranty. We appreciate your
business and look forward to providing you with quality service for all your home protection needs.
To obtain the most value from your new home warranty, please take a moment to read and understand your
coverage. Your coverage is dependant on the plan you have selected.
Should you have a problem with any of your covered systems or appliances, please call us toll-free at (888)-531-
5403. We are available 24 hours a day, 7 days a week, 365 days a year, or simply log on to our website located
at www.ChoiceHomeWarranty.com and file your claim online.

However, the agreement reads,
% Throughout this Agreement the words "We", "Us" and "Our" refer to Home Warranty Administrator of Nevada, Inc.
(HWA), 90 Washington
Valley Road, Bedminster, NJ 07921, the Obligor of this Agreement and it is backed by the full faith and credit of
HWA. This Agreement is
administered by Choice Home Warranty (Administrator), 510 Thornall Street, Edison, NJ 08837.

That pending filing is stilt under review pending the company response to our objections to certain statements, wording
and typographical errors in the contract. We will approve the contract after they correct those errors.

Dolores Bewnnett, ARC, ARM, AIS, AINS

Insurance Examiner

Property & Casualty Section
Nevada Division of Insurance

1818 E, College Parkway, Suite 103
Carson City, NV 89706

direct: (775) 687-0763

main: (775) 687-0700

fax: (775) 687-0787
dbennett@doi.state.nv.us

Visit us online at the Service Contracts Section for service contract provider requirements, filing information, and more.

From: Harland Amborn

Sent: Wednesday, July 27, 2011 1:39 PM
To: David Hall

Cc: Dolores Bennett

Subject: Choice Home Warranty
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SERVICE CONTRACT INDUSTRY COUNCIL

Nevada Division of Insurance Data Call
| Members,

Yesterday we met with the Nevada Division of Insurance (“Division”) regarding several recent
concerns in the regulation of service contract industry—specifically, the industry data call issued
|last week as well as the regulation of service contract sellers. This meeting was held with Jim

t Burleson of Meenan PA, Timothy Ghan, Assistant Chief Examiner for the Property and Casualty
Division, and Gennady Stolyarov, Lead Actuary for the Property and Casualty Division.

As to the industry data call, the Division would not accept the argument that the statutory
provision that is the justification for the data call does not apply to service contract providers as

[ non-insurers, despite the plain language of the statute. Instead the Division asserts that it has the
authority to request this information based on a combination of the purpose behind the “data call
| statute” and the fact that service contract providers are subject to certain provisions of the

| insurance code per Nev. Rev. Stat. 690C.120(1). As such, the Division has no plan to rescind the

| data call and expects all service contract providers licensed in the state of Nevada to respond.

With that said, Mr. Ghan did commit to allowing companies an extension of time to submit the

| data, but indicated that each company would individually need to request such an extension.
Additionally, Mr. Ghan commented that the data request is intended to gain a better
_|understanding of the industry, and that it is not intended to be adversarial in anyway. We
_expressed the industries concerns that this appears to be a first step towards full insurance

| regulation by the Division; however, Mr. Ghan responded that the Division has no intention to
_|employ rate regulation within the service contract industry or subject it to regulation akin to that
|of the insurance industry. Mr. Ghan also emphasized that individual company data collected will

| not be published and that nothing from the data call will be published except for the possibility of
|the aggregated data being made available to the general public with no identifying information for

{any individual company.




| We have the option to challenge the Division with an argument based on the plain language of the
. statute and the Division appearing to exceed its statutory authority against their statutory purpose
-{and consumer protection focused arguments; however, given the level of deference that the Clark
| County Courts traditionally give the Division, it is doubtful that this would be a successful endeavor.

| Given all of this, we recommend that you continue to compile the requested information as quickly
¢  as possible and request an extension immediately if it is possible you may need one. Additionally,
we recommend that you familiarize yourself with the trade secret statutes applicable to the

| Division and utilize those protections with your submission notwithstanding Mr. Ghan’s comments
regarding there being no publication of individual company information.

1 As to the regulation of service contract sellers, there was some concern in the industry based on
recent Division action as to an individual company that the Division may be taking the position that
all sellers of service contracts, even those that are not providers of service contracts, are required
to be licensed as service contract providers. | have confirmed with Mr. Ghan that this is not and

| will not be the Division’s position and that sellers of service contracts that are not providers do not
need to be licensed as providers or otherwise register with the Division. Mr. Ghan did, however,
state that it is the Division’s position that service contract administrators are not permitted to sel/
service contracts unless licensed as a service contract provider.

We will continue to monitor these issues and work with the Division should attempted regulation,
| legislation, or administrative action develop.

Thank you.

MEENAN

REGULATORY AND LEGISLATIVE ATTORNEYS

P.O. Box 11247 « Tallahassee, FL 32302-1247
Phone 850 425 4000 » Fax 850 425 4001
Web site: www.meenaniawfirm.com

You received this email because you are a member of the SCIC.




