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INDEX TO APPELLANT’S APPENDIX IN CHRONOLOGICAL ORDER

EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Complaint and Application for Order to 05/09/17| 1 | AA000001 -
Show Cause (Cause No. 17.0050) AA000010
Application for Subpoena Duces Tecum to 05/09/17| 1 | AA000011 -
Home Warranty Administrator of Nevada, Inc. AA000014
dba Choice Home Warranty (“HWAN”)

(Cause No. 17.0050)
Order to Show Cause (Cause No. 17.0050) 05/11/17 I | AA000015 -
AA000018
Subpoena Duces Tecum to HWAN 05/11/17| 1 | AA000019 -
(Cause No. 17.0050) AA000022
Petition to Enlarge Time to Respond to 06/01/17| I | AA000023 -
Subpoena Duces Tecum, with cover letter AA000029
(Cause No. 17.0050)
Notice of Non-Opposition to Respondent’s 06/01/17| 1 | AA000030 -
Request for Extension of Time to Comply with AA000031
Subpoena Duces Tecum (Cause No. 17.0050)
Order on Petition to Enlarge Time to Respond to | 06/05/17 | 1 | AA000032 -
Subpoena Duces Tecum (Cause No. 17.0050) AA000035
Second Request for Extension of Time to 06/14/17| 1 | AA000036 -
Comply with Subpoena Duces Tecum AA000039
(Cause No. 17.0050)
Notice of Non-Opposition to Respondent’s 06/16/17| 1 | AA000040 -
Second Request for Extension of Time to AA000041
Comply with Subpoena Duces Tecum
(Cause No. 17.0050)
Joint Request to Continue Hearing 06/20/17| I | AA000042 -
(Cause No. 17.0050) AA000044
Order on Motion Requesting Extension of Time | 06/22/17| 1 | AA000045 -
and Order on Joint Request for Continuance AA000047
(Cause No. 17.0050)
Pre-hearing Order (Cause No. 17.0050) 06/22/17| 1 | AA000048 -
AA000053
Motion for Pre-hearing Deposition Subpoenas | 07/14/17| 1 | AA000054 —
or, in the alternative, Application for Hearing AA000064

Subpoenas and Application for Subpoena
Duces Tecum (Cause No. 17.0050)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Second Application for Subpoena Duces 07/19/17| 1 | AAO00065 -
Tecum (Cause No. 17.0050) AA000071
Request to Continue Hearing 07/20/17] T | AA0000T72 -
(Cause No. 17.0050) AA000073
Limited Opposition to Motion for Pre-hearing | 07/21/17 | 1 | AA000074 -
Deposition Subpoenas or, in the alternative, AA000076
Application for Hearing Subpoenas and
Application for Subpoena Duces Tecum (Cause
No. 17.0050)
Notice of No Opposition to Request to 07/24/17| 1 | AA000OT77 -
Continue Hearing (Cause No. 17.0050) AA000078
Subpoena Duces Tecum to HWAN 07/26/17| 1 | AA000079 -
(Cause No. 17.0050) AA000083
Order on Motions (Cause No. 17.0050) 07/27117 I | AA000084 -

AA000091

Subpoena for Appearance at Hearing to 08/04/17| I | AA000092 -
Dolores Bennett (Cause No. 17.0050) AA000095
Subpoena for Appearance at Hearing to 08/04/17| 1 | AA000096 -
Sanja Samardzija (Cause No. 17.0050) AA000099
Subpoena for Appearance at Hearing to 08/04/17{ I |AA000100 -
Vincent Capitini (Cause No. 17.0050) AA000103
Subpoena Duces Tecum to the Commissioner | 08/09/17 | 1 | AA000104 -
of the State of Nevada Division of Insurance AA000108
(the “Division”) (Cause No. 17.0050)
Subpoena for Appearance at Hearing to 08/09/17{ I | AA000109 -
Chloe Stewart (Cause No. 17.0050) AA000112
Subpoena for Appearance at Hearing to 08/09/17| I |AA000113 -
Derrick Dennis (Cause No. 17.0050) AA000116
Subpoena for Appearance at Hearing to 08/09/17| I | AA000117 -
Geoffrey Hunt (Cause No. 17.0050) AA000120
Subpoena for Appearance at Hearing to 08/09/17| I |AA000121 -
Linda Stratton (Cause No. 17.0050) AA000124
Subpoena for Appearance at Hearing to the 08/09/17| I |AA000125 -
State of Nevada, Division of Insurance Person AA000128

Most Knowledgeable as to the Creation of the
Division’s Annual Renewal Application Forms
(Cause No. 17.0050)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Subpoena for Appearance at Hearing to the 08/09/17| I |AA000129 -
State of Nevada, Division of Insurance Person AA000132
Most Knowledgeable as to the Date of the
Division’s Knowledge of the Violations Set
Forth in the Division’s Complaint on File in
this Cause (Cause No. 17.0050)

Subpoena for Appearance at Hearing to 08/09/17| I |AA000133 -
Vicki Folster (Cause No. 17.0050) AA000136
Subpoena for Appearance at Hearing to 08/09/17| I |AA000137 -
Kim Kuhlman (Cause No. 17.0050) AA000140
Subpoena for Appearance at Hearing to Martin | 08/09/17 | I | AA000141 -
Reis (Cause No. 17.0050) AA000144
Subpoena for Appearance at Hearing to 08/09/17| I | AA000145 -
Mary Strong (Cause No. 17.0050) AA000148
Joint Request for Pre-hearing Conference 08/16/17| I | AA000149 -
(Cause No. 17.0050) AA000152
Order Setting Pre-hearing Conference 08/17/17| I | AA000153 -
(Cause No. 17.0050) AA000158
Order on Joint Application to Conduct 08/17/17| I | AA000159 -
Deposition (Cause No. 17.0050) AA000164
Joint Application to Conduct Deposition to 08/21/17) I | AA000165 -
Preserve Hearing Testimony (Cause No. 17.0050) AA000168
Amended Complaint and Application for Order | 09/05/17 | I | AA000169 -
to Show Cause (Cause No. 17.0050) AA000177
Division’s Pre-hearing Statement 09/06/17| I | AA000178 -
(Cause No. 17.0050) AA000188
Proposed Hearing Exhibits and Witness List by | 09/06/17 | 1I | AA000189 -
Division (Cause No. 17.0050) (Exhibits 1, 3, 6, AA000275
8-11, 13-20, 24-29, and 38-40 excluded from

appendix as irrelevant to this appeal)

Hearing Exhibit List by HWAN 09/06/17 | III | AA000276 -
(Cause No. 17.0050) (Exhibits D, F-H, J-K, M- AA000499
N, W-X, and HH excluded from appendix as

irrelevant to this appeal)

HWAN's Pre-hearing Statement 09/08/17 | IV | AA000500 -
(Cause No. 17.0050) AA000513
List of Hearing Witnesses by HWAN 09/08/17 | IV | AA000514 -
(Cause No. 17.0050) AA000517




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Updated Hearing Exhibits and Updated Witness | 09/08/17 | IV | AA000518 -
List by Division (Cause No. 17.0050) AA000521
(Exhibits 41-42 excluded from appendix as
irrelevant to this appeal)
HWAN's Notice of Intent to File Supplemental | 09/11/17 | IV | AA000522 -
Hearing Exhibits and Amended Hearing Exhibit AA000582
List (Cause No. 17.0050)
Transcript of Hearing Proceedings 09/12/17 | IV-V | AA000583 -
on September 12, 2017 (Cause No. 17.0050) AA000853
Transcript of Hearing Proceedings 09/13/17 | V-VI | AA000854 -
on September 13, 2017 (Cause No. 17.0050) AA001150
Transcript of Hearing Proceedings 09/14/17 | VII | AA0O1151 -
on September 14, 2017 (Cause No. 17.0050) AA001270
HWAN's Notice of Filing Supplemental 09/21/17 | VII | AA001271 -
Hearing Exhibit SS (Cause No. 17.0050) AA001295
Order regarding Post-hearing Briefs and Written | 10/13/17 | VII | AA001296 -
Closing Arguments (Cause No. 17.0050) AA001298
Division’s Post-hearing Brief Pursuant to Order | 10/30/17 | VII | AA001299 -
(Cause No. 17.0050) AA001307
HWAN's Post-hearing Brief on Hearing 10/30/17 | VII | AA001308 -
Officer’s Inquiry (Cause No. 17.0050) AA001325
Motion to Strike Portions of the Division’s 11/13/17| VII | AA001326 -
Post-hearing Brief (Cause No. 17.0050) AA001332
Division’s Opposition to Respondent’s 11/14/17 | VII | AA001333 -
Motion to Strike Portions of the Division’s AA001338
Post-hearing Brief (Cause No. 17.0050)
Order regarding Motion to Strike and Written | 11/14/17 | VII | AA001339 -
Closing Arguments (Cause No. 17.0050) AA001340
Division’s Closing Statement 11/17/17 ) VII | AA001341 -
(Cause No. 17.0050) AA001358
HWAN’s Closing Argument 11/22/17 | VII | AA001359 -
(Cause No. 17.0050) AA001378
Findings of Fact, Conclusions of Law, 12/18/17 | VIII | AA001379 -
Order of Hearing Officer, and Final Order AA001409
of the Commissioner (Cause No. 17.0050)
Affirmation (Initial Appearance) 12/22/17 | VIII | AA001410 -
(Case No. 17 OC 00269 1B) AA001411




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Petition for Judicial Review 12/22/17 | VIII | AA001412 -
(Case No. 17 OC 00269 1B) AA001458
Civil Cover Sheet 12/22/17 | VIII | AA001459
(Case No. 17 OC 00269 1B)
Order for Briefing Schedule 12/26/17 | VIII | AA001460 -
(Case No. 17 OC 00269 1B) AA001462
Affidavit of Service of Petition for Judicial 01/02/18 | VII | AA001463 -
Review on State of Nevada, Department of AA001464
Business and Industry, Division of Insurance -
Attorney General (Case No. 17 OC 00269 1B)
Affidavit of Service of Petition for Judicial Review | 01/02/18 | VIII | AA001465
on State of Nevada, Department of Business and
Industry, Division of Insurance ~-Commissioner
of Insurance (Case No. 17 OC 00269 1B)
Administrative Record 01/12/18 | VIII | AA001466 -
(Case No. 17 OC 00269 1B) AA001470
Motion for Stay of Final Administrative 01/16/18 | VIII | AA001471 -
Decision Pursuant to NRS 233B.140 AA001486
(Case No. 17 OC 00269 1B)
Statement of Intent to Participate 01/19/18 | VII | AA001487 -
(Case No. 17 OC 00269 1B) AA001489
Division’s Opposition to Motion for Stay of 01/30/18 | VIII | AA001490 -
Final Administrative Decision Pursuant to NRS AA001503
233B.140 (Case No. 17 OC 00269 1B)
Supplement to Division’s Opposition to Motion | 01/31/18 | VIII | AA001504 -
for Stay of Final Administrative Decision AA001537
Pursuant to NRS 233B.140
(Case No. 17 OC 00269 1B)
Reply in Support of Motion for Stay of Final 02/08/18 | VIII | AA001538 -
Administrative Decision Pursuant to NRS AA001548
233B.140 (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Stay of | 02/08/18 | VIII | AA001549 -
Final Administrative Decision Pursuant to NRS AA001551
233B.140 (Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Motion for | 02/16/18 | VIII | AA001552 -
Stay (Case No. 17 OC 00269 1B) AA001559
Petitioner’s Opening Brief in Support of Petition | 02/16/18 | IX | AA001560 -
for Judicial Review (Case No. 17 OC 00269 1B) AA001599
Stipulation and Order for Interpleading of Fines 03/15/18 | IX | AA001600 -
Pending Final Decision (Case No. 17 OC 00269 1B) AA001601
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Respondent’s Answering Brief 03/19/18 | IX | AA001602 -
(Case No. 17 OC 00269 1B) AA001641
Certificate of Service of Stipulation and Order | 03/28/18 | IX | AA001642 -
for Interpleading of Fines Pending Final AA001643
Decision (Case No. 17 OC 00269 1B)

Reply Brief in Support of Petition for Judicial | 04/11/18 | IX |AA001644 -
Review (Case No. 17 OC 00269 1B) AA001662
Motion for Leave to Present Additional 04/19/18 | 1X |AA001663 -
Evidence (Case No. 17 OC 00269 1B) AA001680
Opposition to Motion for Leave to Present 05/04/18 | IX |AA001681 -
Additional Evidence (Case No. 17 OC 00269 1B) AA001687
Reply in Support of Petitioner’s Motion for 05/14/18 | IX | AA001688 -
Leave to Present Additional Evidence AA001701
(Case No. 17 OC 00269 1B)

Request for Submission of Petitioner’s Motion | 05/14/18 | IX | AA001702 -
for Leave to Present Additional Evidence and AA001704
Petitioner’s Request for Hearing on its Motion

for Leave to Present Additional Evidence

(Case No. 17 OC 00269 1B)

Order to Set for Hearing 05/16/18 | IX | AA001705 -
(Case No. 17 OC 00269 1B) AA001706
Hearing Date Memo 06/06/18 | IX |AA001707
(Case No. 17 OC 00269 1B)

Transcript of Hearing Proceedings on 08/06/18 | IX |AA001708 -
August 6, 2018 (Case No. 17 OC 00269 1B) AA001731
Order Granting Petitioner’s Motion for Leave | 09/06/18 | IX |AA001732 -
to Present Additional Evidence AA001735
(Case No. 17 OC 00269 1B)

Order regarding Exhibits KK, LL & MM 10/31/18 | IX |AA001736 -
(Cause No. 17.0050) AA001738
HWAN’s Brief regarding Exhibits KK, LL, and | 11/13/18 | IX |AA001739 —
MM (Cause No. 17.0050) AA001745
Division’s Opposition to HWAN’s Proposed 11/20/18 | IX | AA001746 -
Exhibits KK, LL, and MM (Cause No. 17.0050) AA001753
HWAN's Reply to Division’s Opposition 11/21/18 | IX | AA001754 -
to its Brief regarding Exhibits KK, LL AA001758

and MM (Cause No. 17.0050)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.

Order on Remand (Cause No. 17.0050) 01/22/19 | IX |AA001759 -
AA001767

Substitution of Attorney (Cause No. 17.0050) | 01/24/19 | IX | AA001768 -
AA001770

Substitution of Attorney 01/25/19 | IX | AA001771 -

(Case No. 17 OC 00269 1B) AA001773

Notice of Filing Hearing Officer’s Administrative | 01/28/19 | X | AA001774 -

Order (Case No. 17 OC 00269 1B) AA001787

Notice of Amendment to Record on Appeal 02/01/19| X |AA001788 -

(Case No. 17 OC 00269 1B) AA001801

Motion for Leave to File Supplemental 02/22/19| X |AA001802 -

Memorandum of Points and Authorities Pursuant AA001961

to NRS 233B.133 and Amend the Record on

Appeal (Case No. 17 OC 00269 1B)

Notice of Non-Opposition to Petitioner’s Motion | 03/12/19 | X | AA001962 -

for Leave to File Supplemental Memorandum of AA001968

Points and Authorities Pursuant to NRS

233B.133 and Amend the Record on Appeal and

Notice of Submission of Proposed Order (Case

No. 17 OC 00269 1B)

Request for Submission of Motion for Leave to | 03/12/19| X | AA001969 -

File Supplemental Memorandum of Points and AA001971

Authorities Pursuant to NRS 233B.133 (Case

No. 17 OC 00269 1B)

Order Granting Petitioner’s Motion for Leave | 03/13/19| X | AA001972 -

to File Supplemental Memorandum of Points AA001973

and Authorities Pursuant to NRS 233B.133 and

Amend the Record on Appeal

(Case No. 17 OC 00269 1B)

Stipulation and Order (1) Withdrawing Notice of | 03/25/19 | X | AA001974 -

Non-Opposition and Request for Submission of AA001976

Motion for Leave to File Supplemental Memo of
Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal; and
(2) Extending the Time for Opposition to and
Reply in Support of Motion for Leave to File
Supplemental Memo of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION

DATE

VOL.

PAGE NOS.

Notice of Entry of Order for Stipulation regarding

(1) Withdrawing Notice of Non-Opposition and
Request for Submission of Motion for Leave to
File Supplemental Memo of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal; and (2) Extending
the Time for Opposition to and Reply in Support
of Motion for Leave to File Supplemental Memo
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)

04/01/19

AA001977 -
AA001982

Division’s Opposition to Motion for Leave to
File Supplemental Memorandum of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal (erroneously filed
in Case No. 19 OC 00015 1B)

04/03/19

XI

AA001983 -
AA002003

Reply Memorandum of Points and Authorities in
Support of Petitioner’s Motion for Leave to File
Supplemental Memorandum of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal

(Case No. 17 OC 00269 1B)

04/15/19

XI

AA002004 -
AA002008

Request for Submission of Motion for
Leave to File Supplemental Memorandum
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)

05/06/19

XI

AA002009 -
AA002011

Order Denying Request for Submission (Case
No. 17 OC 00269 1B)

05/08/19

XI

AA002012 -
AA002013

Notice of Entry of Order Denying Request for
Submission (Case No. 17 OC 00269 1B)

05/21/19

XI

AA002014 -
AA002018

Notice of Entry of Order Granting Petitioner’s
Motion for Leave to File Supplemental
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)

05/21/19

XI

AA002019 -
AA002023

Petitioner’s Supplemental Memorandum of
Points and Authorities Pursuant to NRS
233B.133 (Case No. 17 OC 00269 1B)

05/28/19

XI

AA002024 -
AA002138




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Amendment to Record on Appeal 05/28/19| XI | AA002139 -
(Case No. 17 OC 00269 1B) AA002169
Joint Motion for Clarification and/or 05/30/19 | XI | AA002170 -
Reconsideration of the May 8, 2019 Order AA002173
Denying Request for Submission
(Case No. 17 OC 00269 1B)
Request for Submission of Joint Motion for 05/31/19 | XI | AA002174 -
Clarification and/or Reconsideration of the May AA002176
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Order on Joint Motion for Clarification and/or | 06/05/19 | XI | AA002177 -
Reconsideration of the May 8, 2019 Order AA002179
Denying Request for Submission
(Case No. 17 OC 00269 1B)
Notice of Entry of Order on Joint Motion for 06/06/19 | XI | AA002180 -
Clarification and/or Reconsideration of the May AA002185
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Order Granting Petitioner’s Motion for Leave | 06/18/19| XI | AA002186 -
to File Supplemental Memorandum of Points AA002189
and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Granting Petitioner’s | 07/10/19 | XI | AA002190 -
Motion for Leave to File Supplemental AA002194
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
Respondents’ Response to Petitioner’s 08/08/19 | XII | AA002195 -
Supplemental Memorandum of Points and AA002209
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Petitioner’s Reply in Support of its 08/15/19 | XII | AA002210 -
Supplemental Memorandum of Points and AA002285
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Request for Hearing on Petition for Judicial 08/15/19 | XII | AA002286 -
Review Pursuant to NRS 233B.133(4) AA002288

(Case No. 17 OC 00269 1B)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.

Notice to Set (Case No. 17 OC 00269 1B) 08/15/19 | XII | AA002289 -
AA002291

Hearing Date Memo 08/28/19 | XII | AA002292 -
(Case No. 17 OC 00269 1B) AA002294
Legislative History Statement Regarding 11/06/19 | XII | AA002295 -
NRS 690C.325(1) and NRS 690C.330 AA002358
(Case No. 17 OC 00269 1B)
Respondent’s Statement of Legislative History of | 11/06/19 | XII | AA002359 -
NRS 690C.325 (Case No. 17 OC 00269 1B) AA002383
Transcript of Hearing Proceedings on November | 11/07/19 | XIII | AA002384 -
7, 2019 (Case No. 17 OC 00269 1B) AA002455
Motion for Leave of Court Pursuant to FJDCR | 11/15/19 | XIII | AA002456
15(10) and DCR 13(7) for Limited AA002494
Reconsideration of Findings Pertaining to
HWAN'’s Petition for Judicial Review
(Case No. 17 OC 00269 1B)
Notice of Submission of Competing Proposed | 11/22/19 | XIII | AA002495 -
Order (Case No. 17 OC 00269 1B) AA002516
Order Affirming in Part, and Modifying in Part, | 11/25/19 | XIII | AA002517 -
Findings of Fact, Conclusions of Law, Order of AA002521
the Hearing Officer, and Final Order of the
Commissioner in Cause No 17.0050 in the Matter
of Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Affirming in Part,and | 11/27/19 | XIII | AA002522 -
Modifying in Part, Findings of Fact, Conclusions AA002530
of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Cause No 17.0050
in the Matter of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (Case
No. 17 OC 00269 1B)
Respondent’s Opposition to Petitioner’s Motion | 11/27/19 | XIII | AA002531 -
for Leave of Court for Limited Reconsideration AA002541

of Court’s Findings on HWAN’s Petition for
Judicial Review
(Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Reply in Support of Motion for Leave of Court | 12/04/19 | XIII | AA002542 -
Pursuant to FJDCR 15(10) and DCR 13(7) for AA002570
Limited Reconsideration of Findings Pertaining
to HWAN's Petition for Judicial Review (Case
No. 17 OC 00269 1B)
Request for Submission of Motion for Leave of | 12/04/19 | XIII | AA002571 -
Court Pursuant to FJDCR 15(10) and DCR AA002573
13(7) for Limited Reconsideration of Findings
Pertaining to HWAN’s Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Motion for Order Shortening Time for Briefing | 12/06/19 | XIII | AA002574 -
and Decision of Motion for Stay Pending AA002582
Appeal Pursuant to NRCP 62 (D)
(Case No. 17 OC 00269 1B)
Motion for Stay Pending Appeal Pursuant to 12/06/19 | XIV | AA002583 -
NRCP 62(D) (Case No. 17 OC 00269 1B) AA002639
Case Appeal Statement 12/06/19 | XIV | AA002640 -
(Case No. 17 OC 00269 1B) AA002645
Notice of Appeal (Case No. 17 OC 00269 1B) | 12/06/19 | XIV | AA002646 —

AA002693

Opposition to Petitioner’s Motion for Order 12/09/19 | XIV | AA002694 -
Shortening Time for Briefing and Decision on AA002698
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Leave of | 12/09/19 | XIV | AA002699 -
Court for Limited Reconsideration of Court’s AA002702
Findings on HWAN’s Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Order 12/10/19 | XIV | AA002703 -
Shortening Time for Briefing and Decision on AA002705
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Reply in Support of Motion for Order 12/10/19 | XIV | AA002706 -
Shortening Time for Briefing and Decision of AA002716

Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Entry of Order Denying Petitioner’s | 12/11/19 | XIV | AA002717 -
Motion for Leave of Court for Limited AA002723
Reconsideration of Court’s Findings on
HWAN'’s Petition for Judicial Review
(Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Order 12/12/19 | XIV | AA002724 -
Shortening Time for Briefing and Decision on AA002725
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Petitioner’s | 12/18/19 | XIV | AA002726 -
Motion for Order Shortening Time for Briefing AA002731
and Decision on Motion for Stay Pending
Appeal Pursuant to NRCP 62(D) (Case No. 17
OC 00269 1B)
Division’s Opposition to Petitioner’s Motion 12/19/19 | XIV | AA002732 -
for Stay (Case No. 17 OC 00269 1B) AA002741
Reply in Support of Motion for Stay Pending 12/26/19 | XIV | AA002742 -
Appeal Pursuant to NRCP 62(D) AA002755
(Case No. 17 OC 00269 1B)
Request for Submission of Motion to Stay 12/26/19 | XIV | AA002756 -
Pending Appeal Pursuant to NRCP 62(D) AA002758
(Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Stay 12/31/19 | XIV | AA002759 -
Pending Appeal (Case No. 17 OC 00269 1B) AA002764
Notice of Entry of Order Denying Petitioner’s | 01/07/20 | XIV | AA002765 -
Motion for Stay Pending Appeal Pursuant to AA002775

NRCP 62(D) (Case No. 17 OC 00269 1B)
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INDEX TO APPELLANT’S APPENDIX IN ALPHABETICAL ORDER

EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Administrative Record 01/12/18 | VIII | AA001466 -
(Case No. 17 OC 00269 1B) AA001470
Affidavit of Service of Petition for Judicial 01/02/18 | VIII | AA001463 -
Review on State of Nevada, Department of AA001464
Business and Industry, Division of Insurance -

Attorney General (Case No. 17 OC 00269 1B)

Affidavit of Service of Petition for Judicial Review | 01/02/18 | VIII | AA001465
on State of Nevada, Department of Business and

Industry, Division of Insurance ~Commissioner

of Insurance (Case No. 17 OC 00269 1B)

Affirmation (Initial Appearance) 12/22/17 | VII | AA001410 -
(Case No. 17 OC 00269 1B) AA001411
Amended Complaint and Application for Order | 09/05/17 | I | AA000169 -
to Show Cause (Cause No. 17.0050) AA000177
Application for Subpoena Duces Tecum to 05/09/17| 1 | AA000011 -
Home Warranty Administrator of Nevada, Inc. AA000014
dba Choice Home Warranty (“"HWAN”)

(Cause No. 17.0050)

Case Appeal Statement 12/06/19 | XIV | AA002640 -
(Case No. 17 OC 00269 1B) AA002645
Certificate of Service of Stipulation and Order | 03/28/18 | IX | AA001642 -
for Interpleading of Fines Pending Final AA001643
Decision (Case No. 17 OC 00269 1B)

Civil Cover Sheet 12/22/17| VII | AA001459
(Case No. 17 OC 00269 1B)

Complaint and Application for Order to 05/09/17 | 1 | AA000001 -
Show Cause (Cause No. 17.0050) AA000010
Division’s Closing Statement 11/17/17| VII | AA001341 -
(Cause No. 17.0050) AA001358
Division’s Opposition to HWAN's Proposed 11/20/18 | IX | AA001746 -
Exhibits KK, LL, and MM (Cause No. 17.0050) AA001753
Division’s Opposition to Motion for Leave to 04/03/19 | XI | AA001983 -
File Supplemental Memorandum of Points and AA002003

Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal (erroneously filed
in Case No. 19 OC 00015 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Division’s Opposition to Motion for Stay of 01/30/18 | VIII | AA001490 -
Final Administrative Decision Pursuant to NRS AA001503
233B.140 (Case No. 17 OC 00269 1B)

Division’s Opposition to Petitioner’s Motion 12/19/19 | XIV | AA002732 -
for Stay (Case No. 17 OC 00269 1B) AA002741
Division’s Opposition to Respondent’s 11/14/17| VII | AA001333 -
Motion to Strike Portions of the Division’s AA001338
Post-hearing Brief (Cause No. 17.0050)

Division’s Post-hearing Brief Pursuant to Order | 10/30/17 | VII | AA001299 -
(Cause No. 17.0050) AA001307
Division’s Pre-hearing Statement 09/06/17| I | AA000178 -
(Cause No. 17.0050) AA000188
Findings of Fact, Conclusions of Law, 12/18/17 | VIII | AA001379 -
Order of Hearing Officer, and Final Order AA001409
of the Commissioner (Cause No. 17.0050)

Hearing Date Memo 06/06/18 | IX | AA001707
(Case No. 17 OC 00269 1B)

Hearing Date Memo 08/28/19 | XII | AA002292 -
(Case No. 17 OC 00269 1B) AA002294
Hearing Exhibit List by HWAN 09/06/17 | 1II | AA000276 -
(Cause No. 17.0050) (Exhibits D, F-H, J-K, M- AA000499
N, W-X, and HH excluded from appendix as

irrelevant to this appeal)

HWAN’s Brief regarding Exhibits KK, LL, and | 11/13/18 | IX | AA001739 -
MM (Cause No. 17.0050) AA001745
HWAN's Closing Argument 11/22/17 | VIII | AA001359 -
(Cause No. 17.0050) AA001378
HWAN'’s Notice of Filing Supplemental 09/21/17 | VII | AA001271 -
Hearing Exhibit SS (Cause No. 17.0050) AA001295
HWAN’s Notice of Intent to File Supplemental | 09/11/17 | IV | AA000522 -
Hearing Exhibits and Amended Hearing Exhibit AA000582
List (Cause No. 17.0050)

HWAN's Post-hearing Brief on Hearing 10/30/17 | VII | AA001308 -
Officer’s Inquiry (Cause No. 17.0050) AA001325
HWAN’s Pre-hearing Statement 09/08/17 | IV | AA000500 -
(Cause No. 17.0050) AA000513
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
HWAN’s Reply to Division’s Opposition 11/21/18 | IX |AA001754 -
to its Brief regarding Exhibits KK, LL AA001758
and MM (Cause No. 17.0050)

Joint Application to Conduct Deposition to 08/21/17| I | AA000165 -
Preserve Hearing Testimony (Cause No. 17.0050) AA000168
Joint Motion for Clarification and/or 05/30/19 | XI | AA002170 -
Reconsideration of the May 8, 2019 Order AA002173
Denying Request for Submission

(Case No. 17 OC 00269 1B)

Joint Request for Pre-hearing Conference 08/16/17| I | AA000149 -
(Cause No. 17.0050) AA000152
Joint Request to Continue Hearing 06/20/17 I AA000042 -
(Cause No. 17.0050) AA000044
Legislative History Statement Regarding 11/06/19 | XII | AA002295 -
NRS 690C.325(1) and NRS 690C.330 AA002358
(Case No. 17 OC 00269 1B)

Limited Opposition to Motion for Pre-hearing | 07/21/17| I | AA000074 -
Deposition Subpoenas or, in the alternative, AA000076
Application for Hearing Subpoenas and

Application for Subpoena Duces Tecum (Cause

No. 17.0050)

List of Hearing Witnesses by HWAN 09/08/17 | IV | AA000514 -
(Cause No. 17.0050) AA000517
Motion for Leave of Court Pursuant to FJDCR | 11/15/19 | XIII | AA002456 -
15(10) and DCR 13(7) for Limited AA002494
Reconsideration of Findings Pertaining to

HWAN’s Petition for Judicial Review

(Case No. 17 OC 00269 1B)

Motion for Leave to File Supplemental 02/22/19| X | AA001802 -
Memorandum of Points and Authorities Pursuant AA001961
to NRS 233B.133 and Amend the Record on

Appeal (Case No. 17 OC 00269 1B)

Motion for Leave to Present Additional 04/19/18 | IX | AA001663 -
Evidence (Case No. 17 OC 00269 1B) AA001680
Motion for Order Shortening Time for Briefing | 12/06/19 | XIII | AA002574 -
and Decision of Motion for Stay Pending AA002582

Appeal Pursuant to NRCP 62(D)
(Case No. 17 OC 00269 1B)
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and Decision on Motion for Stay Pending
Appeal Pursuant to NRCP 62(D) (Case No. 17
0C 00269 1B)

EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Motion for Pre-hearing Deposition Subpoenas | 07/14/17 | 1 | AA000054 -
or, in the alternative, Application for Hearing AA000064
Subpoenas and Application for Subpoena
Duces Tecum (Cause No. 17.0050)
Motion for Stay of Final Administrative 01/16/18 | VIII | AA001471 -
Decision Pursuant to NRS 233B.140 AA001486
(Case No. 17 OC 00269 1B)
Motion for Stay Pending Appeal Pursuant to 12/06/19 | XIV | AA002583 -
NRCP 62(D) (Case No. 17 OC 00269 1B) AA002639
Motion to Strike Portions of the Division’s 11/13/17 | VII | AA001326 -
Post-hearing Brief (Cause No. 17.0050) AA001332
Notice of Amendment to Record on Appeal 02/01/19| X |AA001788 -
(Case No. 17 OC 00269 1B) AA001801
| Notice of Amendment to Record on Appeal 05/28/19| XI |AA002139 -
(Case No. 17 OC 00269 1B) AA002169
Notice of Appeal (Case No. 17 OC 00269 1B) | 12/06/19 | XIV | AA002646 -
AA002693
Notice of Entry of Order Affirming in Part,and | 11/27/19 | XIII | AA002522 -
Modifying in Part, Findings of Fact, Conclusions AA002530
of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Cause No 17.0050
in the Matter of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (Case
No. 17 OC 00269 1B)
Notice of Entry of Order Denying Motion for | 02/16/18 | VIII | AA001552 -
Stay (Case No. 17 OC 00269 1B) AA001559
Notice of Entry of Order Denying Petitioner’s | 12/11/19 | XIV | AA002717 -
Motion for Leave of Court for Limited AA002723
Reconsideration of Court’s Findings on
HWAN's Petition for Judicial Review
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Petitioner’s | 12/18/19 | XIV | AA002726 -
Motion for Order Shortening Time for Briefing AA002731
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Entry of Order Denying Petitioner’s | 01/07/20 | XIV | AA002765 -
Motion for Stay Pending Appeal Pursuant to AA002775
NRCP 62(D) (Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Request for | 05/21/19 | XI | AA002014 -
Submission (Case No. 17 OC 00269 1B) AA002018
Notice of Entry of Order for Stipulation regarding | 04/01/19 | X | AA001977 -
(1) Withdrawing Notice of Non-Opposition and AA001982
Request for Submission of Motion for Leave to
File Supplemental Memo of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal; and (2) Extending
the Time for Opposition to and Reply in Support
of Motion for Leave to File Supplemental Memo
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Granting Petitioner’s | 05/21/19 | XI | AA002019 -
Motion for Leave to File Supplemental AA002023
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
Notice of Entry of Order Granting Petitioner’s | 07/10/19 | XI | AA002190 -
Motion for Leave to File Supplemental AA002194
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
Notice of Entry of Order on Joint Motion for 06/06/19 | XI | AA002180 -
Clarification and/or Reconsideration of the May AA002185
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Notice of Filing Hearing Officer's Administrative | 01/28/19 | X | AA001774 -
Order (Case No. 17 OC 00269 1B) AA001787
Notice of No Opposition to Request to 072417 1 | AA0OOOOT77 -
Continue Hearing (Cause No. 17.0050) AA000078
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Non-Opposition to Petitioner’s Motion | 03/12/19| X | AA001962 -
for Leave to File Supplemental Memorandum of AA001968
Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal and
Notice of Submission of Proposed Order (Case
No. 17 OC 00269 1B)
Notice of Non-Opposition to Respondent’s 06/01/17 | I | AA000030 -
Request for Extension of Time to Comply with AA000031
Subpoena Duces Tecum (Cause No. 17.0050)
Notice of Non-Opposition to Respondent’s 06/16/17 | 1 | AA000040 -
Second Request for Extension of Time to AA000041
Comply with Subpoena Duces Tecum
(Cause No. 17.0050)
Notice of Submission of Competing Proposed | 11/22/19 | XIII | AA002495 -
Order (Case No. 17 OC 00269 1B) AA002516
Notice to Set (Case No. 17 OC 00269 1B) 08/15/19 | XII | AA002289 -

AA002291

Opposition to Motion for Leave to Present 105/04/18 | IX | AA001681 -
Additional Evidence (Case No. 17 OC 00269 1B) AA001687
Opposition to Petitioner’s Motion for Order 12/09/19 | XIV | AA002694 -
Shortening Time for Briefing and Decision on AA002698
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Order Affirming in Part, and Modifying in Part, | 11/25/19 | XIII | AA002517 -
Findings of Fact, Conclusions of Law, Order of AA002521
the Hearing Officer, and Final Order of the
Commissioner in Cause No 17.0050 in the Matter
of Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty
(Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Leave of | 12/09/19 | XIV | AA002699 -
Court for Limited Reconsideration of Court’s AA002702
Findings on HWAN's Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Order 12/12/19 | XIV | AA002724 -
Shortening Time for Briefing and Decision on AA002725

Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Order Denying Petitioner’s Motion for Stay 12/31/19 | XIV | AA002759 -
Pending Appeal (Case No. 17 OC 00269 1B) AA002764
Order Denying Request for Submission (Case | 05/08/19 | XI | AA002012 -
No. 17 OC 00269 1B) AA002013
Order for Briefing Schedule 12/26/17 | VIII | AA001460 -
(Case No. 17 OC 00269 1B) AA001462
Order Granting Petitioner’s Motion for Leave | 03/13/19| X |AA001972 -
to File Supplemental Memorandum of Points AA001973
and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Order Granting Petitioner’s Motion for Leave | 06/18/19 | XI | AA002186 -
to File Supplemental Memorandum of Points AA002189
and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Order Granting Petitioner’s Motion for Leave | 09/06/18 | IX | AA001732 -
to Present Additional Evidence AA001735
(Case No. 17 OC 00269 1B)
Order on Joint Application to Conduct 08/17/17| 1 | AA000159 -
Deposition (Cause No. 17.0050) AA000164
Order on Joint Motion for Clarification and/or | 06/05/19 | XI | AA002177 -
Reconsideration of the May 8, 2019 Order AA002179
Denying Request for Submission
(Case No. 17 OC 00269 1B)
Order on Motion Requesting Extension of Time | 06/22/17 | 1 | AA000045 -
and Order on Joint Request for Continuance AA000047
(Cause No. 17.0050)
Order on Motions (Cause No. 17.0050) 07/27/17 I | AA000084 -
AA000091
Order on Petition to Enlarge Time to Respond to | 06/05/17| 1 | AA000032 -
Subpoena Duces Tecum (Cause No. 17.0050) AA000035
Order on Remand (Cause No. 17.0050) 01/22/19 | IX | AA001759 -
AA001767
Order regarding Exhibits KK, LL & MM 10/31/18 | IX | AA001736 -
(Cause No. 17.0050) AA001738
Order regarding Motion to Strike and Written | 11/14/17 | VII | AA001339 -
Closing Arguments (Cause No. 17.0050) AA001340
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EXHIBIT DESCRIPTION DATE | VOL. | PAGENOS.
Order regarding Post-hearing Briefs and Written | 10/13/17 | VII | AA001296 -
Closing Arguments (Cause No. 17.0050) AA001298
Order Setting Pre-hearing Conference 08/17/17| 1 | AA000153 -
(Cause No. 17.0050) AA000158
Order to Set for Hearing 05/16/18 | IX | AA001705 -
(Case No. 17 OC 00269 1B) AA001706
Order to Show Cause (Cause No. 17.0050) 05/11/17 I | AA000015 -
AA000018
Petition for Judicial Review 12/22/17 | VIII | AA001412 -
(Case No. 17 OC 00269 1B) AA001458
Petition to Enlarge Time to Respond to 06/01/17| I | AA000023 -
Subpoena Duces Tecum, with cover letter AA000029
(Cause No. 17.0050)
Petitioner’s Opening Brief in Support of Petition | 02/16/18 | IX | AA001560 —
for Judicial Review (Case No. 17 OC 00269 1B) AA001599
Petitioner’s Reply in Support of its 08/15/19 | XII | AA002210 -
Supplemental Memorandum of Points and AA002285
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Petitioner’s Supplemental Memorandum of 05/28/19 | XI | AA002024 -
Points and Authorities Pursuant to NRS AA002138
233B.133 (Case No. 17 OC 00269 1B)
Pre-hearing Order (Cause No. 17.0050) 06/22/17 I | AA000048 -
AA000053
Proposed Hearing Exhibits and Witness List by | 09/06/17 | II | AA000189 -
Division (Cause No. 17.0050) (Exhibits 1, 3, 6, AA000275
8-11, 13-20, 24-29, and 38-40 excluded from
appendix as irrelevant to this appeal)
Reply Brief in Support of Petition for Judicial | 04/11/18 | IX | AA001644 -
Review (Case No. 17 OC 00269 1B) AA001662
Reply in Support of Motion for Leave of Court | 12/04/19 | XIII | AA002542 -
Pursuant to FJDCR 15(10) and DCR 13(7) for AA002570

Limited Reconsideration of Findings Pertaining
to HWAN's Petition for Judicial Review (Case
No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Reply in Support of Motion for Order 12/10/19 | XIV | AA002706 -
Shortening Time for Briefing and Decision of AA002716
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Reply in Support of Motion for Stay of Final 02/08/18 | VIII | AA001538 -
Administrative Decision Pursuant to NRS AA001548
233B.140 (Case No. 17 OC 00269 1B)
Reply in Support of Motion for Stay Pending 12/26/19 | XIV | AA002742 -
Appeal Pursuant to NRCP 62(D) AA002755
(Case No. 17 OC 00269 1B)
Reply in Support of Petitioner’s Motion for 05/14/18 | IX | AA001688 -
Leave to Present Additional Evidence AA001701
(Case No. 17 OC 00269 1B)
Reply Memorandum of Points and Authorities in | 04/15/19 | XI | AA002004 -
Support of Petitioner’s Motion for Leave to File AA002008
Supplemental Memorandum of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Request for Hearing on Petition for Judicial 08/15/19 | XII | AA002286 -
Review Pursuant to NRS 233B.133(4) AA002288
(Case No. 17 OC 00269 1B)
Request for Submission of Joint Motion for 05/31/19 | XI | AA002174 -
Clarification and/or Reconsideration of the May AA002176
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Request for Submission of Motion for 05/06/19 | XI | AA002009 -
Leave to File Supplemental Memorandum AA002011
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Request for Submission of Motion for Leave of | 12/04/19 | XIII | AA002571 -
Court Pursuant to FJDCR 15(10) and DCR AA002573
13(7) for Limited Reconsideration of Findings
Pertaining to HWAN's Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Leave to | 03/12/19| X [|AA001969 -
File Supplemental Memorandum of Points and AA001971

Authorities Pursuant to NRS 233B.133 (Case
No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL.| PAGE NOS.
Request for Submission of Motion for Order 12/10/19 | XIV | AA002703 -
Shortening Time for Briefing and Decision on AA002705
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Stay of | 02/08/18 | VIII | AA001549 -
Final Administrative Decision Pursuant to NRS AA001551
233B.140 (Case No. 17 OC 00269 1B)
Request for Submission of Motion to Stay 12/26/19 | XIV | AA002756 -
Pending Appeal Pursuant to NRCP 62(D) AA002758
(Case No. 17 OC 00269 1B)
Request for Submission of Petitioner’s Motion | 05/14/18 | IX | AA001702 -
for Leave to Present Additional Evidence and AA001704
Petitioner’s Request for Hearing on its Motion
for Leave to Present Additional Evidence
(Case No. 17 OC 00269 1B)
Request to Continue Hearing 07/20/17| 1 | AA000072 -
(Cause No. 17.0050) AA000073
Respondent’s Answering Brief 03/19/18 | IX | AA001602 -
(Case No. 17 OC 00269 1B) AA001641
Respondent’s Opposition to Petitioner’s Motion | 11/27/19 | XIII [ AA002531 -
for Leave of Court for Limited Reconsideration AA002541
of Court’s Findings on HWAN’s Petition for
Judicial Review
(Case No. 17 OC 00269 1B)
Respondent’s Statement of Legislative History of | 11/06/19 | XII | AA002359 -
NRS 690C.325 (Case No. 17 OC 00269 1B) AA002383
Respondents’ Response to Petitioner’s 08/08/19 | XII | AA002195 -
Supplemental Memorandum of Points and AA002209
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Second Application for Subpoena Duces 07/19/17| 1 | AA0O0O0065 -
Tecum (Cause No. 17.0050) AA000071
Second Request for Extension of Time to 06/14/17| 1 | AA000036 -
Comply with Subpoena Duces Tecum AA000039
(Cause No. 17.0050)
Statement of Intent to Participate 01/19/18 | VIII | AA001487 -
(Case No. 17 OC 00269 1B) AA001489
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Stipulation and Order (1) Withdrawing Notice of | 03/25/19 | X | AA001974 -
Non-Opposition and Request for Submission of AA001976
Motion for Leave to File Supplemental Memo of
Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal; and
(2) Extending the Time for Opposition to and
Reply in Support of Motion for Leave to File
Supplemental Memo of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)

Stipulation and Order for Interpleading of Fines 03/15/18 | IX | AA001600 -
Pending Final Decision (Case No. 17 OC 00269 1B) AA001601
Subpoena Duces Tecum to HWAN 05/11/17| I | AA000019 -
(Cause No. 17.0050) AA000022
Subpoena Duces Tecum to HWAN 07/26/17| 1 | AA000079 -
(Cause No. 17.0050) AA000083
Subpoena Duces Tecum to the Commissioner | 08/09/17| 1 | AA000104 -
of the State of Nevada Division of Insurance AA000108
(the “Division”) (Cause No. 17.0050)

Subpoena for Appearance at Hearing to 08/04/17| 1 | AA000092 -
Dolores Bennett (Cause No. 17.0050) AA000095
Subpoena for Appearance at Hearing to 08/04/17| 1 | AA000096 -
Sanja Samardzija (Cause No. 17.0050) AA000099
Subpoena for Appearance at Hearing to 08/04/17| 1 | AA000100 -
Vincent Capitini (Cause No. 17.0050) AA000103
Subpoena for Appearance at Hearing to 08/09/17| 1 |AA000109 -
Chloe Stewart (Cause No. 17.0050) AA000112
Subpoena for Appearance at Hearing to 08/09/17| 1 |AA000113-
Derrick Dennis (Cause No. 17.0050) AA000116
Subpoena for Appearance at Hearing to 08/09/17| 1 | AA000121 -
Linda Stratton (Cause No. 17.0050) AA000124
Subpoena for Appearance at Hearing to 08/09/17| 1 |AA000133 -
Vicki Folster (Cause No. 17.0050) AA000136
Subpoena for Appearance at Hearing to 08/09/17| 1 | AA000137 -
Kim Kuhlman (Cause No. 17.0050) AA000140
Subpoena for Appearance at Hearing to 08/09/17| 1 | AA000145 -
Mary Strong (Cause No. 17.0050) AA000148
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Subpoena for Appearance at Hearing to 08/09/17| I |AA000117 -
Geoffrey Hunt (Cause No. 17.0050) AA000120
Subpoena for Appearance at Hearing to Martin | 08/09/17 | I | AA000141 -
Reis (Cause No. 17.0050) AA000144
Subpoena for Appearance at Hearing to the 08/09/17| 1 | AA000125 -
State of Nevada, Division of Insurance Person AA000128
Most Knowledgeable as to the Creation of the
Division’s Annual Renewal Application Forms
(Cause No. 17.0050)

Subpoena for Appearance at Hearing to the 08/09/17| 1 |AA000129 -
State of Nevada, Division of Insurance Person AA000132
Most Knowledgeable as to the Date of the
Division’s Knowledge of the Violations Set
Forth in the Division’s Complaint on File in
this Cause (Cause No. 17.0050)
Substitution of Attorney 01/25/19 | IX |AA001771 -
(Case No. 17 OC 00269 1B) AA001773
Substitution of Attorney (Cause No. 17.0050) 01/24/19 | IX |AA001768 -
AA001770
Supplement to Division’s Opposition to Motion | 01/31/18 | VIII | AA001504 -
for Stay of Final Administrative Decision AA001537
Pursuant to NRS 233B.140
(Case No. 17 OC 00269 1B)
Transcript of Hearing Proceedings 09/12/17 | IV-V | AA000583 -
on September 12, 2017 (Cause No. 17.0050) AA000853
Transcript of Hearing Proceedings 09/13/17 | V-VI | AA000854 -
on September 13, 2017 (Cause No. 17.0050) AA001150
Transcript of Hearing Proceedings 09/14/17| VII | AA001151 -
on September 14, 2017 (Cause No. 17.0050) AA001270
Transcript of Hearing Proceedings on 08/06/18 | IX | AA001708 -
August 6, 2018 (Case No. 17 OC 00269 1B) AA001731
Transcript of Hearing Proceedings on November | 11/07/19 | XIII | AA002384 -
7, 2019 (Case No. 17 OC 00269 1B) AA002455
Updated Hearing Exhibits and Updated Witness | 09/08/17 | IV | AA000518 -
List by Division (Cause No. 17.0050) AA000521

(Exhibits 41-42 excluded from appendix as
irrelevant to this appeal)
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KIRK B. LENHARD, ESQ., Nevada Bar No. 1437
Klenhard@bhfs.com NOV 2% 2017
TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800 (e emal 1HHT
tchance@bhfs.com DIVISION OF INSURARGE
BROWNSTEIN HYATT FARBER SCHRECK, LLP STATE OF NEVADA

100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614
Telephone: 702.382.2101
Facsimile: 702.382.8135

LORI GRIFA, ESQ., NJ Bar No. 011551989
lgrifa@archerlaw.com

ARCHER & GREINER, P.C.

21 Main Street, Suite 353

Hackensack, NJ 07601

Telephone: 201.342.6000

Facsimile: 201.342.6611

Attorneys for Respondent

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE
IN THE MATTER OF: CAUSE NO.: 17.0050
HOME WARRANTY ADMINISTRATOR HOME WARRANTY ADMINISTRATOR

OF NEVADA, INC. dba CHOICE HOME OF NEVADA, INC. d/b/a CHOICE HOME
WARRANTY, WARRANTY’S CLOSING ARGUMENT

Respondent.

Respondent HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. d/b/a Choice
Home Warranty (“HWAN”), by and through its attorneys of record Kirk B. Lenhard, Esq. and
Travis F. Chance, Esq., of the law firm of Brownstein Hyatt Farber Schreck, LLP, and Lori Grifa,
Esq., of the law firm of Archer & Greiner, P.C., hereby submits the instant Closing Argument
pursuant to the Order entered October 13, 2017. This Closing Argument is made and based upon
the pleadings and papers on file herein, the following arguments, and any oral arguments of
counsel that this tribunal shall choose to consider.

I. THE DIVISION HAS DENIED HWAN DUE PROCESS

Although it is accepted that “proceedings before administrative agencies may be subject to
more relaxed procedural and evidentiary rules, due process guarantees of fundamental fairness
still apply.” Dutchess Bus. Servs., Inc. v. Nev. State Bd. of Pharmacy, 124 Nev. 701, 714, 191

P.3d 1159, 1168 (2008). Taken as a whole, the Division’s conduct from the filing of the
1
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Complaint through the filing of its post-hearing brief on October 30, 2017 has denied HWAN its
right to due process in two discrete ways. First, HWAN was denied due process when the
Division unilaterally deemed HWAN’s Certificate of Registration (“COR”) non-renewed, and
that HWAN was operating without a license, after the filing of the Complaint but before the
hearing of this matter. Second, HWAN has been denied due process in defending against the
Division’s allegations, as the Division’s theory for revocation has consistently changed since the
Complaint was filed. Revoking HWAN’s license based upon the Division’s new allegations

would be unconstitutional.

A. HWAN has received no notice of the facts underlying the Division’s position
that it did not appropriately renew its COR for 2017.

HWAN has a right to due process in this proceeding. The Nevada Supreme Court has held
that due process mandates that “[a]dministrative bodies must follow their established procedural
guidelines.” Dutchess, supra, 124 Nev. at 711, 191 P.3d at 1166. Additionally, the Division must
give notice to HWAN of “the issues on which decision will turn and...the factual material on
which the agency relies for decision so that [it] may rebut it.” /d. (internal citations omitted). NRS
679B.320(1) requires a notice of hearing (i.e., a complaint) to “specify the matters to be
considered thereat.” Further, NRS 679B.320(2) states that “[i]f any person is entitled to a hearing
by any provision of this Code before any proposed action is taken, the notice of the
hearing...[must] stat[e] the basis of the proposed action.””’

On November 8, 2016, HWAN submitted its annual Renewal Application for the 2016-
2017 year (the “2017 Renewal”).” Apparently, the Division considered the information provided
to be incomplete, unbeknownst to HWAN.? On July 21, 2017, the Division, through Mary Strong,
sent an e-mail notification to HWAN in which she informed HWAN only that it had not timely

renewed its COR for 2017* and requested that it turn over a list of all service contracts.” That

same day, Rajat Jain instructed Ms. Strong to list HWAN as “inactive” on the Division’s

"HWAN is entitled to a hearing prior to revocation of its COR pursuant to NRS 690C.325(1).
?Ex. DD.
* See Hr'g Tr., Day 1 at 106:24-107:4.
* HWAN’s 2017 Renewal application was submitted and stamped received on November 8, 2016. See Ex. DD.
* See Ex. IL
2
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website.5 Yet, the Amended Complaint alleges only the following:’

A. Violation of NRS 686A.310(1)(b) by failing to promptly and reasonably respond
to claims made under HWAN’s service contracts;

B. Violation of NRS 679B.125(2) by conducting its business in an unsuitable manner,
based upon consumer complaints, alleged news articles, and decisions of agencies
and courts in other states;

C. Violation of NRS 686A.170 by engaging in unfair and deceptive trade practices
based upon administrative and court decisions from other states;

D. Violation of NRS 686A.070 by submitting knowingly false statements that no new
officers of HWAN were fined in HWAN’s 2011, 2012, 2014, and 2015 renewal
applications; and

E. Violation of NRS 690C.320 by failing to make available for inspection HWAN’s
records related to its offered service contracts.

Notably, none of these allegations relate to HWAN failing to timely provide all

information. This is unsurprising, as Ms. Strong’s July 21, 2017 e-mail was the very first time

that HWAN was notified of a non-renewal.® In fact, the Division cashed HWAN’s renewal fee
check sent with the 2017 Renewal and has never returned that amount to HWAN. Moreover,
HWAN has never been notified that the Division considered the information it provided was
incomplete. In other words, neither the Complaint nor the Amended Complaint complies with the
Division’s governing statutes because they fail to specify that one aspect of the hearing would be
HWAN’s failure to renew. Cf NRS 679B.320(1)-(2).° In that same vein, they fail to afford
HWAN appropriate constitutional notice of the charges against it and the factual basis for the
same. See Dutchess, supra. The Division never sought to amend the Amended Complaint or to
conform the Amended Complaint to its proofs at the hearing of this matter. Thus, an adverse
finding against HWAN based on an alleged failure to renew its COR would violate due process
and, as a result, would be unconstitutional.

I

1

1

¢ See Hr'g Tr., Day 1 at 248:14-22; Ex. O.

” These alleged violations substantively mirror those in the original Complaint.

8 Hr’g Tr., Day 1 at 107:12-16.

? NRS 690C.325(1) prohibits the Commissioner from refusing to renew a COR without a properly noticed hearing.
3
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B. HWAN never received proper notice of the Division’s argument that CHW
Group, Inc. is one and the same with HWAN.,

At the hearing of this matter, the Division’s Section Chief for Property and Casualty,
Rajat Jain, testified that “[i]t was identified that Choice and HWAN were one and the same
entity.”'° The Division’s subsequent Post-Hearing Brief filed on October 30, 2017 also alleges
that HWAN and CHW Group, Inc. (“CHW?”) are the same entity, that “HWAN has delegated to
an unlicensed entity all of its functions for which the law requires a certificate of registration,”
and that CHW created the corporate fiction of HWAN to avoid its own licensing in this State.'!
The Division alleges these facts to support a finding of unsuitability and deceptive trade
practices.'?

HWAN, however, was never given proper notice of these facts and that they formed the
basis for the Division’s request for revocation of HWAN’s COR. The first day of the hearing of
this matter — during Mr. Jain’s testimony cited above — was the very first time that HWAN was
placed on notice of the Division’s contention that HWAN and CHW were one and the same. The
Division’s two Complaints in this matter, filed on May 9 and September 5, 2017, set forth
numerous allegations, but nowhere allege that HWAN and CHW are the same. Additionally, the
Division’s Pre-Hearing Statement argues only that the numerous alleged violations are
attributable to “CHW,” which the Statement itself defines as “Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty,” but fails to argue that HWAN and CHW are one and
the same. Similarly, neither of the Complaints nor the Division’s Pre-Hearing Statement argue
that CHW has utilized HWAN to avoid the licensing requirements for a service contract provider
in Nevada.

The Division apparently contends that HWAN did have notice of the foregoing
arguments."® The Division bases this on HWAN’s Motion for Subpoenas filed on July 17, 2017,

in which HWAN noted — in a footnote — that “HWAN is not Choice Home Warranty” and that the

' Hr'g Tr., Day 1 at 117:12-13, 118:1-2.
" Division’s Post Hr’g Br. at 4:5-8, 6-7.
" 1d. at7:21-22.
13 See Division’s Opp. to Resp’t Mot. to Strike Portions of the Division’s Post-Hearing Brief at 3-4.
1
Id.
4
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Complaint “consistently and repeatedly comingles the identity of the two companies in an
inappropriate way.”'® The Division also contends that HWAN had notice because in its Pre-
Hearing Statement, HWAN noted that “[t]he Division’s entire case related to fines in other states
rests upon the false premise that HWAN was the legal entity that was subject to those fines.”*®
Simply put, however, the Division is incorrect. “The crucial element [of proper notice] is
adequate opportunity to prepare.” Nev. State Appren. Council v. Joint Appren. Training Comm.
Jor the Electrical Industry, 94 Nev. 763, 765, 587 P.2d 1315, 1316-1317 (1978). The fact that
HWAN noted the inarticulate commingling of HWAN with CHW in the Complaint does not, in
and of itself, show that HWAN had an adequate opportunity to prepare a defense to the allegation
that HWAN and CHW are the same entity and that CHW has utilized HWAN as a fiction.

Even a detailed reading of the Complaints in this matter shows that the allegations are

lodged against “CHW,” which term is itself defined as “Home Warranty Administrator of

Nevada, Inc. dba Choice Home Warranty.”'” This definition of the Complaints’ usage of

“CHW?” is a far cry from giving even reasonable notice that the Division was proceeding against
HWAN on the basis that it is the same entity as CHW, or that CHW utilizes HWAN as a fiction.
HWAN’s notations in its Motion for Subpoenas and its Pre-Hearing Statement are nothing more
than an acknowledgement of that definition and its intentional tendency to muddy the waters.
And, it certainly does not show any notice of the argument that CHW has utilized HWAN as a
fiction to avoid its own licensing.

The notion that proper notice was provided here is belied by the very case cited by the
Division in its Opposition to HWAN’s Motion to Strike. In Nev. State Appren. Council, the
Supreme Court found that a letter from a terminated apprentice to the Nevada State
Apprenticeship Council (“NSAC”) styled as an “appeal” from an Apprenﬁceship Committee’s
termination was sufficient notice to satisfy due process. 94 Nev. at 765-766, 587 P.3d at 1317.
However, that decision was made in the context of the NSAC’s own rules, which required only

that “[t]he complaint of any person shall be stated with sufficient particularity to enable the

B 1d at 3:20-21.
% Id at3:22-4:2.
7 Am. Compl. at 2:8-9.
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respondent to prepare a defense thereto.” Id. at 765, 587 P.2d at 1316. This differs from NRS
679B.320(1) and NRS 679B.320(2), which require, generally, that the matters to be considered at
the hearing be specified in the Complaint. Additionally, the letter itself noted it was an “appeal”
from the decision to terminate, giving the Committee sufficient notice to prepare a defense to that
termination. Id. Here, however, not only did the Division fail to “specify the matters to be
considered” at the hearing related to HWAN and CHW being one and the same and HWAN
being a fiction, as required by NRS 679B.320(1), it also failed to give proper notice that the
decision would turn on those same issues and of the “factual material” the Division would rely
upon to prove them. Dutchess, supra. Thus, revocation of HWAN’s COR based upon a finding
that CHW and HWAN are one and the same and/or that CHW created the “fiction” of HWAN to
avoid licensing would deprive HWAN of due process.'®

Notwithstanding the foregoing, the Division also failed to show, by a preponderance of
the evidence, that HWAN and CHW are one and the same. Mr. Jain testified that he had not
reviewed the separate corporate filings of the two entities, which were admitted into evidence.”” It
was merely his “professional opinion” that the entities are the same.?® Furthermore, the Division’s
own witnesses admitted they had never heard of the concept of piercing the corporate veil and
had never engaged in the exercise of doing so.?' The Division also failed to put forth any
evidence that CHW utilizes HWAN to avoid licensing requirements. In essence, the Division
argues that CHW, through Victor Hakim and Victor Mandalawi, conspired to avoid the licensing
requirements for a Nevada service contract provider. Such a claim would require a showing that
Victor Hakim and Victor Mandalawi, “by some concerted action, intend[ed] to accomplish an
unlawful objective for the purpose of harming another, and damage results from the act or acts.”
Hilton Hotels v. Butch Lewis Productions, 109 Nev. 1043, 1048, 862 P.2d 1207, 1210 (1993)
(internal citations omitted).

However, Victor Hakim testified that in states that require service contract providers to be

"8 HWAN also refers to and incorporates by reference the arguments set forth in its Post-Hearing Brief, to the extent
they are also informative of these issues.

¥ Hr'g Tr,, Day 1 at 118:12-15, 119:4-8.

*Id at 118:8.

2 See Hr'g Tr., Day 2 at 6-14.
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registered, such as Nevada, CHW merely acts as an independent contract administrator on behalf
of Home Warranty Administrator entities.” He further testified that it was his belief that under
NRS 690C.120(2), service contract administrators need not be registered.? Accordingly, CHW
was affirmatively identified as HWAN’s contract administrator™ in a contract approved by the
Division on August 26, 201 1.2 In addition to these points, testimony was received that Victor
Mandalawi is the sole shareholder and officer of HWAN.2 On the other hand, testimony was also
received that, while Victor Mandalawi is a shareholder in CHW, Victor Hakim is the majority
shareholder and chief executive officer.?” Thus, contrary to showing any intent to accomplish an
unlawful objective, this evidence shows a desire to comply with Nevada law, The Division
wholly failed to prove, by a preponderance of the evidence, that HWAN is a fiction, allowing
CHW to avoid licensing obligations. Thus, an order should be entered in favor of HWAN on this
point, finding that HWAN and CHW are separate entities and that CHW has not used HWAN to

avoid its own licensing,

II. EQUITABLE ESTOPPEL, PRECLUDES THE DIVISION’S ARGUMENTS FOR
REVOCATION ON THE BASIS THAT: (A) HWAN AND CHW ARE THE SAME;
AND THAT (B) CHW UTILIZES HWAN TO AVOID ITS OWN LICENSING

A. The Division requested and approved HWAN?’s fictitious name filing and is
precluded from arguing that CHW and HWAN are one entity based upon the
same,

In addition to the foregoing, the Division is equitably estopped from attempting to treat
HWAN and CHW as one and the same, solely based upon HWAN’s fictitious name. “[E]quitable
estoppel operates to prevent the assertion of legal rights that in equity and good conscience should
be unavailable because of a party’s conduct.” United Brotherhood v. Dahnke, 102 Nev. 20, 22,
714 P.2d 177, 178-79 (1986). It requires an element of justifiable reliance by the party invoking

the doctrine. Merrill v. DeMott, 113 Nev. 1390, 1396, 951 P.2d 1040, 1043 (1997). Moreover,

2 Hr'g Tr., Day 3 at 72:10-18.

2 1d. at 70:15-21.

* HWAN is not CHW’s only contract administration relationship. It provides this same service for another wholly
unrelated entity, TMI Solutions, in approximately 12-15 states. See id. at 72:24- 73:9

% See Ex. GG.

* Hr’g Tr., Day 2 at 131; 134-135.

7 Id. at 235:13-236:4; Hr'g Tr., Day 3 at 96:20-22.
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Nevada courts have applied estoppel against state agencies where specific representations were
made and were detrimentally relied upon. See, e.g., Southern Nev. Mem. Hospital v. State, 101
Nev. 387, 393 705 P.2d 139, 143 (1985) (applying equitable estoppel to prevent the state from
revoking letters of approval for construction of two hospitals because the hospitals justifiably
relied upon them).

Here, Mr. Jain testified that, during the Division’s investigation of HWAN beginning in
2013, the Division knew that CHW and HWAN were selling contracts in the State of Nevada.?®
The Division also knew at that time that CHW was not licensed in Nevada® and that HWAN was
using an approved contract that contains Choice Home Warranty on it.>® As a result, the Division
was prepared to initiate a cease and desist action.’' Instead, the Division began negotiating with
Mr. Mandalawi and ultimately, the parties agreed that HWAN would register and utilize the
fictitious name “Choice Home Warranty.”*? Ignoring its active participation in the aforesaid
resolution, the Division made the conclusion and now argues here that, as of the filing of the
fictitious name registrations in 2014, HWAN and CHW were one and the same entity.>® Yet, in
exchange for HWAN’s use of the fictitious name, the Division released the legal right to initiate
an adversarial action based upon the notion that HWAN and CHW are the same entity. The
Division plainly authorized® and urged the fictitious name filing and HWAN justifiably relied
upon this directive. Derrick Dennis’ July 8, 2014 Memorandum to the Commissioner could not be
clearer in this regard.®® In acceding to the Division’s request, HWAN detrimentally relied upon
that representation by filing for and utilizing the trade name “Choice Home Warranty.” Because
of this, the Division must be equitably estopped from now attempting to assert any violations
based upon HWAN and CHW being one and the same. This includes any attempts to attribute the

conduct of CHW to HWAN as a basis for the violations set forth in the Amended Complaint.

¥ Hrg Tr,, Day 1 at 115:16-18.

? Id at 116:12-16.

*® /d at 115:11-15. See also Ex. GG.

*'Hr'g Tr., Day 1 at 117:4-6.

2 1d at 117:15-18.

¥ Id at 117:12-13,

* See Ex. Q; Hr'g Tr., Day 1 at 22:8-17.

5 Ex. Q. See also Hr’g Tr., Day 1 at 22:8-17.
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B. The Division knew of and approved the relationship between HWAN and
CHW and is precluded from arguing that HWAN has delegated authority for
activities which require licensing under Nevada law.

In addition to the foregoing, the Division is also estopped from espousing yet another of
its apparent theories. In its Post-Hearing Briefing, the Division contends that HWAN has
delegated its duties as a licensed service contract provider to CHW, namely the negotiating,
selling, and signing of service contracts with Nevada consumers.*® For this conduct, the Division
assigns fault to HWAN and argues for revocation of HWAN’s COR.*? Yet, the Division must be
equitably estopped from making this argument. As is set forth above, equitable estoppel applies to
state agencies where those agencies make specific factual representations detrimentally relied
upon by the party invoking estoppel. Southern Nev. Mem. Hosp., supra. The Division made
express representations to HWAN relative to the latter’s relationship with CHW upon which
HWAN relied in conducting its operations.

Specifically, in 2011 the Division itself approved the service contract form used by
HWAN for Nevada consumers. Mr. Jain testified at the hearing that the Division reviewed and
approved that contract.’® Further, that contract contains the words “Approved” in the left
margin.* It also specifically states that “[tJhis Agreement is administered by Choice Home
Warranty.”* In other words, the Division knew of and expressly approved CHW’s role as
HWAN’s contracts administrator, including the full scope of the services provided by CHW
under its Independent Service Provider Contract with HWAN. *! HWAN relied upon that
representation to mean that its arrangement with CHW was in compliance with Nevada law and
in continuing its operations over the years. The Division’s attempt to now reverse course when it
explicitly approved of the HWAN-CHW relationship, and the scope thereof, would be

inequitable. The Division must be estopped from arguing for revocation based upon HWAN’s

3 Division’s Post-Hr’g Br. at 6:14-24.
*7 Id. 1t must also be noted that this factual allegation was never made in either of the Complaints and, for the reasons
set forth in Part I, supra, revocation of HWAN’s COR on that basis would violate due process.
*® Hr'g Tr., Day 1 at 73:1-19 (referencing Division Exhibit 35).
* Ex. EE at 2.
“1d at3.
“I This notion is borne out by Mr. Jain’s testimony that at least as early as 2013, the Division determined that CHW
“[was] doing business, including seiling of contracts under Choice {sic] name, in the state of Nevada.” Hr’g Tr., Day
I at 114:20-115:18.

9
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alleged delegation of responsibility for conduct that requires a COR under Nevada law.

III.  INSUFFICIENT EVIDENCE WAS ADDUCED OF KNOWINGLY FALSE
STATEMENTS IN HWAN’S 2011, 2012, 2014 AND 2015 RENEWALS

A. Omission of CHW’s fines cannot be the basis for knowingly false statements
by HWAN.

The Division alleges that HWAN violated NRS 686A.070 by submitting knowingly false
statements that no new officers of HWAN had been fined in HWAN’s 2011, 2012, 2014, and
2015 license renewal applications. The Division based the alleged violations for the 2011 and
2012 applications, respectively, on a 2010 California Insurance Commissioner fine and a 2011
Oklahoma Insurance Commissioner fine. However, the Division’s own witnesses testified that
those fines were entered against CHW — not HWAN, or even Victor Mandalawi individually.*?
Although the Division would have been well within its rights to require disclosure of any fines
against HWAN’s administrator, or any of HWAN’s individual officers, it declined to specifically
do so in any of the above renewals. Its renewal documents simply never asked.

Similarly, the Division based the alleged violations for the 2014 and 2015 renewals,
respectively, on a 2014 Oklahoma Insurance Commissioner fine and a 2015 New Jersey Consent
Judgment. Yet again, the Division’s own witnesses testified that those fines were entered against
CHW, rather than HWAN.# Admittedly, HWAN had assumed the use of the fictitious name
“Choice Home Warranty” but it does not follow therefrom that HWAN was the entity subject to
those fines.** Further, although the 2015 New Jersey Consent Judgment involved Victor
Mandalawi, individually, the 2015 renewal application only required such disclosure if Mr.
Mandalawi were a new officer.*’ The Division could have expressly asked whether existing
officers had been fined since the prior renewal but it opted not to do so. The Division wholly

failed to provide any proof that HWAN was the entity that was fined and therefore failed to prove

“2Hr’g Tr., Day 1 at 205:8-19; 208:19-209:13; 211:9-14; 241:4-8. Hr'g Tr,, Day 2 at 64:6-8.
“ Hr'g Tr., Day 1 at 208:11-24; 240:23-241:3. Hr’g Tr., Day 2 at 11:1-19; 63:5-10; 66:12-14. HWAN also made
numerous legal arguments on this issue in its Pre-Hearing Statement that remain true, which it incorporates by
reference herein.
* See generally HWAN’s Post- Hr'g Br.
“ See Ex. 12 at 2. Notably, Question 4 on the 2015 renewal application references Question 1, which itself merely
asks about aliases. It is Question 2 that asks about any changes in officers, so, even assuming that Question 4 intends
to cross-reference Question 2, it was answered truthfully because there have never been changes in HWAN’s
officers. See Hr’g Tr., Day 2 at 134:6-135:10.

10
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its allegations of knowingly false statements on HWAN’s 2011, 2012, 2014, and 2015 renewals.

B. It is legally and factually impossible for HWAN to have made the alleged false
misrepresentations for the 2011, 2012, and 2014 renewals.

The Division alleges that HWAN made false misrepresentations on the 2011, 2012, and
2014 renewals, based upon a failure to report the 2011 California fine and the 2011 and 2014
Oklahoma fines. However, even a straightforward reading of the renewal questions at issue shows
that HWAN in fact answered them truthfully. Specifically, Question 1 asks whether there have
been any changes in officers since the last application. Question 4(d) then asks whether the
applicant or any officers listed in Question 1 have been fined by any state authority since the last
application. HWAN answered those questions truthfully because there had been no changes to
HWAN’s officers in any of those years*® and because the corporate entity HWAN had, and has,
never been cited, as set forth in the previous section.*’

The Division attempted to cure the ambiguities in its forms by having its witnesses testify
that the fines set forth above should have been disclosed simply because HWAN used the
fictitious name “Choice Home Warranty.”*® However, the proof admitted at the hearing showed

4% _ at the Division’s

unequivocally that the fictitious name was filed and used as of July 14, 201
request50 — and, therefore, was not even in existence at the time of the California and Oklahoma
fines.”! And, as is set forth in HWAN’s Post-Hearing Brief, HWAN is not one and the same with
that fictitious name filing. Thus, as shown by the evidence, the Division’s argument is legally and
factually impossible.

C. The Division’s witnesses acknowledged the 2015 renewal form is ambiguous.

The 2015 renewal application is fatally ambiguous. Question 4(d) of that renewal asks if

the applicant or the officers listed in Question 1 have been fined by another state agency since the

“ Hr’g Tr., Day 2 at 134:6-135:10.
7 See Part [1L.A, supra.
“® Hr’g Tr., Day 2 at 67:1-6.
* See Ex. T at 53.
*Hr'g Tr., Day 1 at 213:2-13; Ex. Q.
3! See Ex. 1 at 4 (showing the California fine issued on July 23, 2010); Ex. 3 at 8 (showing the Oklahoma fines issued
on July 15, 2011 and February 7, 2014).
11
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prior application.’” Yet, Question 1 on that same application merely asks for a list of any aliases
under which HWAN conducts business. > Hence, HWAN appropriately answered “no” to
Question 4(d). Moreover, even if Question 4(d) can be read to actually be cross-referencing
Question 2 (which it does not), HWAN s#ill answered the question truthfully because, again,
Question 2 simply asks about new corporate officers™ - a change inapplicable to HWAN.” Likely
recognizing this fatal deficiency in its proofs, the Division made a last-ditch effort to prove a false

answer by eliciting testimony from Mary Strong, for the first time at the hearing, that in fact the

applicant in those three renewals was not only HWAN but also Victor Mandalawi *° - that
“together they are the applicant.”*” This conclusion was made and based only upon the fact that
Mr. Mandalawi is the sole stockholder and sole officer of HWAN,®

However, such an argument is untenable for two reasons. First, NRS 690C.160(1)(a)
indicates that only a provider must submit an application to the Division. The Division’s
witnesses — including Ms. Strong — all agreed that HWAN was itself the provider.”® Second, a
long-established principle of corporate law belies this argument, to wit: “a corporation possesses

a legal entity apart from the people who compeose it.” Nev. Tax Comm'n v. Hicks, 73 Nev. 115,

129-130, 310 P.2d 852, 859 (1957), superseded by statute on other grounds by Nev. Rev. Stat.
463.315(11)(d), as recognized in M & R Inv. Co. v. Nev. Gaming Comm’n, 93 Nev. 35, 35, 559
P.2d 829, 830 (1977) (emphasis added). Not only is the Division’s position against the foregoing
principle, it offered contradictory testimony on this position at the hearing. Specifically, Tim
Ghan testified that Mr. Manadalawi was the “applicant” before he later testified that HWAN was
the provider on the 2015 renewal, which was signed by Mr. Mandalawi “on behalf of the

corporation.” 89 Similarly, Derrick Dennis ultimately testified that he did not consider Mr.

S1Ex. 12 at 2.
Bd atl.
d.
% Hr’g Tr., Day 2 at 134:6-135:10.
 Hr'g Tr., Day 1 at 262:11-13.
7 Jd. at 239:13.
8 Jd. at 267:8-14.
* Id. at 215:5-6; 239:22-240:2.
% Hr'g Tr., Day 2 at 16: 12-15; 73:6-12.
12
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Mandalawi to be an individual applicant on the 2015 renewal.®!

This nearly incomprehensible
testimony, particularly in light of the underlying law to be applied here, undercuts the eleventh-
hour effort to argue that both HWAN and Mr. Mandalawi were the applicant for the 2015
renewal. The 2015 renewal questions at issue are ambiguous and, in any event, HWAN answered
them truthfully.

The testimony of Mr. Ghan further drives this point home. He noted that he was part of
the group that prepared the language for use in the 2015 renewal Unsurprisingly, Mr. Ghan

stated that “I understood the intent of it.”® This is expected, but also informs what the Division

expects of its applicants: clairvoyance. No reasonable person completing the renewals at issue in
this matter would have discerned that the forms mandated a disclosure; indeed, they would
answer the operative questions identically to HWAN. There are no guidelines or specific
instructions for completing the renewals or documents that indicate exactly what information the
Division seeks to obtain. Moreover, the Division itself has implicitly acknowledged the
ambiguous nature of the 2014 and 2015 renewals because it amended the renewal application on
August 3, 2017.% Specifically, in the amended renewal, Question 5(d), which asks about any
intervening state agency fines, cross-references Questions 1 and 2, the latter of which asks about
any changes in officers.®® This amendment was clearly an effort to cure the ambiguous nature of
the renewal application — an ambiguity for which the Division now seeks to penalize HWAN.
This attempt must be denied, as the Division failed to meet its burden of proof to support it.

D. The testimony of Victor Mandalawi shows a lack of fraudulent intent.

In order to succeed on its claims of fraudulent misrepresentation related to the renewal
applications, the Division must prove, by a preponderance of the evidence, that the questions at
issue were answered in a “knowingly” false manner. See NRS 686A.070 (making clear that false

entries must be made knowingly). In contrast to the contradictory testimony of Division

' Hr'g Tr., Day 1 at 215:18-23.

“ Hr'g Tr., Day 2 at 70:24-71:1.

© Id. at 69:21.

“Ex. GG.

% Compare Ex. GG, with Ex. FF. Still, the most recent version of the renewal application is ambiguous in that it
continues to cross-reference Question 1, which asks about fictitious names.
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witnesses, the testimony of Victor Mandalawi was consistently credible and showed the lack of
any fraudulent intent. At the hearing, Mr. Mandalawi read through the questions on the 2011,
2012, 2013, 2014, and 2015 renewals.% He consistently and confidently testified that he answered
all questions on those applications truthfully and accurately.®’

In order for the Division to prevail, this tribunal would have to find that the very
individual who conceptualized, funded, and organized HWAN, ® and who now actively

supervises the operation of that entity, knew that the entity was in fact unreal at the time he

answered the operative questions on the renewal forms. The Division also would have to prove
that his answers were intended to deceive the Division. To reach such a conclusion would require
analytical gymnastics of an Olympic caliber, because there is no such proof to support it in the
record. Moreover, the timing undermines this argument and any conclusion in its favor. HWAN
was conceptualized and organized in 2010, years before CHW had any “wrongdoing” that might
be necessary to report to the Division. Ignoring the reality that HWAN is real in every sense of
the word, there was simply no need for a fictional entity to shield against discovery of events that
had not even happened.

Finally, Mr. Mandalawi’s lack of fraudulent intent — indeed, his credibility — is borne out
by the Division’s own evidence. Specifically, the Division introduced an application submitted by
Home Warranty Administrator of SC, Inc. to the South Carolina Department of Insurance on or
around March 7, 2011,% which included a supplemental disclosure from Mr. Mandalawi,’® in an
ill-fated attempt to show that he intentionally failed to disclose the same to the Division.”' South

Carolina’s questions, however, are notably much clearer and straightforward and specifically

e Hr’g Tr., Day 2 at 160-170; 183-185; 200-203; 204-213.
7 Id. at 160:14-18; 161:24-162:2; 167:12-14; 170:20-22; 185:16-24; 203:8-10; 207:16-18; 212:24-213:1.
® Hr'g Tr., Day 2 at 132:25-135:10
% Ex. 41.
" The Division also admitted as evidence a final order of the Insurance Commissioner of the State of Washington,
dated January 27, 2010, against, inter alia, CHW Group, Inc. and Victor Mandalawi. Ex. 8. However, that Order was
never listed in the Complaint or Amended Complaint as a basis for revocation — or even mentioned at all — and so
cannot be considered as a basis for revocation of HWAN’s COR in this matter under the arguments set forth in
Section I, supra. In addition, the Division knew about this action at least as early as 2013, Hr’ g Tr, Day 1 at 115:2-5.
This knowledge negates the falsity required to find a violation of NRS 686A.070. See, e.g., United States ex rel.
Durcholz v. FKW Inc., 189 F.3d 542, 545 (7th Cir. 1999),
" Hr’g Tr., Day 2 at 247-255.
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identified the information sought, unlike Nevada’s 2014 and 2015 renewals. > Given his
willingness to make full disclosures to South Carolina, it stands to reason that Mr. Mandalawi
was attempting to answer the questions posed by the Division truthfully at all times. In the
absence of p‘roof of fraudulent intent, the Division’s claims of fraudulent misrepresentation must

necessarily fail.

1v. THE DIVISION FAILED TO PROVE THAT HWAN IMPROPERLY HANDLES
CLAIMS OR ENGAGES IN UNSUITABLE BUSINESS PRACTICES

The Division’s Amended Complaint also alleges that HWAN has violated NRS
686A.310(1)(b) by failing to promptly and reasonably respond to and/or investigate claims made
by HWAN’s customers. The Amended Complaint also claims that HWAN conducts its business
in an unsuitable manner and engages in deceptive practices in violation of NRS 679B.125(2) and
NRS 686A.170, respectively. Establishing “unsuitable manner” requires proof of an intentional
and frequent business practice that causes injury to the general public. See NAC 679B.0385. Yet
again, the Division wholly failed to produce sufficient proof of this charge.

Mr. Jain proffered just four complaints against HWAN as proof of its unsuitability.” He
also testified that the Division considered media reports, Ripoff reports, and a “checkBCA.org”
report on Choice Home Warranty.”* On cross, Mr. Jain admitted he either did not know whether
the complaints were resolved to the consumers’ satisfaction or if, in fact, they had been
resolved.” He further had no knowledge of the website cited by the Division and therefore could
not vouch for the basis of the content therein.”® Mr. Jain admitted that he made no efforts to verify
the accuracy of the proffered media reports and so could not vouch for their accuracy,”” while
also admitting that none of them arose from HWAN’s Nevada contracts or dealt with Nevada

consumers.78

2 Compare Ex. 41 at 15-16, with Exs. 5, 7.
" Hr’g Tr., Day 1 at 50-52. See also Exs. 11, 24, 38.
™ Hr’g Tr., Day 1 at 95:10-15.
" Id 98:14:21; 101:16-19.
™ Id at 103:25-104:9.
" Id at 96:14, 22; 97:3-12.
8 See Exs. 19, 19(A), 20, 20(A), 39, 39(A), 40, 40(A).
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The Division’s additional testimony undermined its own “theory.” Mr. Ghan testified
that, generally, the Division did nothing to independently verify the accuracy of media reports

used in the investigation.”” He also admitted that they all related to CHW — not HWAN. Once

more, the Division ignores the separate corporate identities and seeks to revoke HWAN’s COR
due to the conduct of another corporation in another state. Such facts must be disregarded, as they
are irrelevant and immaterial to the claims at issue. See NRS 233B.123(1).

Mr. Jain also made the baseless claim that HWAN “by far[] had the highest number of
complaints from among the 170-plus service contract providers” in Nevada.® Yet, neither Mr.
Jain nor any other witness offered any comparatives from which a conclusion as to the accuracy
of this statement could be drawn. For example, the average number of complaints for Nevada
service contract providers, or the lowest number, could have been, but was not, provided. No
guidelines for appropriate conduct were offered by any Division witness; undoubtedly if such
existgd, the Division’s witnesses would have referred to them. In fact, the Division’s own
witness, Kim Kuhlman, contradicted Mr. Jain’s unfounded assertion when she testified that she
“get[s] so many complaints [against service contract providers] that [she] honestly could not tell
you” how many she gets in a given week.?! Moreover, HWAN was never notified of its alleged
complaint rate being “too high” until gffer the original Complaint was filed in this matter.*?

In contrast to the Division’s evidence, HWAN presented credible, irrefutable evidence
that it timely, properly, and consistently responds to and resolves consumer complaints. *3
Specifically, HWAN admitted into evidence a reliable, mathematical analysis that showed that,
on average, HWAN’s approval rate of claims made under its service contracts since 2011 is
approximately 87.83%.% Additionally, since it began operating in 2011, HWAN has only

received a total of 71 complaints, in spite of the fact that it has processed over 69,849 claims - a

" Hr’g Tr., Day 2 at 47-52.
% Hr'g Tr,, Day 1 at 78:1-4.
¥ 1d. at 153:3-154:16.
8 Hr'g Tr., Day 2 at 219:6-14,
¥ In startling contrast to the Division’s unverified news reports and unsubstantiated internet blog posts, the
uncontroverted testimony revealed that CHW that has paid more than $100 Million in coverage and handled more
than 1.3 Million claims on behalf of its contract partners, including HWAN. Hr’g Tr., Day 3 at 74:9-17. It would be
hard, if not impossible, to classify HWAN’s operations in Nevada as unsuitable on that track record.
8 Ex. K. See also Hr'g Tr., Day 2 at 276:12-23,
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complaint to claims ratio of .102%!* As to the three*® consumer complaints noted by Mr. Jain,
Marla Ramirez, Chief Operating Officer of CHW Group, Inc., testified that the claims made by
those complainants were properly denied under the terms of their contracts.®” Nevertheless,
HWAN still offered and approved an accommodation to each of them.®® Ms. Ramirez further
testified that the goal is to assign a technician to a claim within two business days and that
dispatch times average four hours.¥ In further support of its business practices, HWAN offered
6,000 positive customer testimonials, many from Nevada clients, and all generated in 2017.%°
HWAN demonstrated that the alleged number of consumer complaints set forth in the
Amended Complaint was inaccurate. Mr. Mandalawi noted that the Division’s own records show

that out of an alleged “more than 80 consumer complaints,”’

there were actually only 63 unique
complaints when accounting for duplicates.” Further, all but two of those complaints had been
resolved and listed as closed by the Division on the date this matter was initiated.”® The Division
offered proof of only three of those consumer complaints, proof that was itself insufficient to
show improper handling or unsuitable business practices for the reasons set forth above. The
Division entirely failed to provide any substantiating information related to the remaining 60
unique consumer complaints whatsoever. The record remains totally silent on those complaints.
Drawing a negative inference from that lack of evidence is improper. See NRS 679B.360(3)(a)
(requiring findings of fact to be based upon evidence adduced at the hearing). Based upon the
foregoing, it is clear that the Division failed to prove that HWAN has violated NRS
686A.310(1)(b). For the same reasons, the Division has failed to show that HWAN conducts

business in an unsuitable manner in violation of NRS 679B.125(2), or engages in deceptive trade

“Ex. K.
% One of the four complaints proffered by Mr. Jain was initiated by one of HWAN’s vendors, over which Mr, Jain
claims the Division has jurisdiction. Hr’g Tr., Day 1 at 104:23-105:13. However, contrary to Mr. Jain’s assertion,
vendor complaints are outside of the Division’s jurisdiction and are a matter for the courts to resolve. Cf NRS
679B.120.
¥ Hr'g Tr., Day 2 at 284:25-285:5; 287:20-22; 293:6-7.
% 1d. at285:4-5;288:8-9;293:1-5.
¥ Id. at292:22-292:7.
% See Ex. M at 407, 422, 431, 537, 585, 677, 704, 742, 761.
' Am, Compl. at 5:22-23.
2 Hr’g Tr., Day 2 at 222:6-9.
% Id. at 222:10-16.
17
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practices in violation of NRS 686A.170.

V. THE DIVISION PRESENTED NO PROOF WHATSOEVER OF A FAILURE TO
RESPOND TO A REQUEST FOR INFORMATION

Lastly, the Division alleged in its Amended Complaint that HWAN violated NRS
690C.320(2) by failing to respond to an inquiry for information as to how many open contracts
and claims HWAN has in Nevada.® This allegation is based upon an e-mail sent from Mary
Strong to HWAN, dated February 1, 2017.% However, at the hearing, the Division wholly
abandoned this claim and presented no proof of the same. While there was proof that the request
was made,”® there is no proof to show that the request for information was ever even received.
And, in fact, the information sought in the February 1, 2017 e-mail was provided in a voluntary
and reciprocal exchange of information between counsel for the parties and, thus, there was no
violation.

Since it could not prove the alleged claim, the Division changed its “theory” of non-
compliance at the hearing. In support of its “theory”, the Division elicited testimony from Ms.
Strong in an effort to establish that the Division could only obtain the information from HWAN
pursuant to a subpoena, implying that HWAN violated its obligations under NRS
690C.320(2)(b).*” This allegation is absurd for two reasons: first, it ignores the voluntary and
reciprocal exchange of information between counsel; and second, as subpoenas have been
provided for by the Commissioner since 1972, timely compliance with the same as a matter of
pre-hearing discovery cannot be used as the basis of a statutory violation.*®

An email dated July 17, 2017% is proof that Ms. Strong was intentionally and directly
communicating with Mr, Mandalawi, at the direction of Rajat Jain, demanding information from
him, all the while knowing that there was a contested hearing scheduled and Mr. Mandalawi and

HWAN were represented by counsel.'® Her e-mail request was followed by a subpoena, dated

% Am. Compl. at 6:1-5.

% See Ex. L.

% Id.

" Hr'g Tr., Day 2 at 230:20; 231:24.

% See NRS 679B.340(1); NAC 679B.280(2).

99
Ex. 33
1% Hr'g Tr., Day 2 at 234:4-21. Ms. Strong’s email was served a week before the original pre-hearing disclosure
18
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July 26, 2017, specifically requesting bank records for HWAN’s Nevada reserve account.
HWAN made timely compliance.'” The Division’s end-run efforts to obtain discovery, after
filing an adversarial proceeding, on the eve of the contested hearing, and without notice to
counsel, is far more noteworthy than HWAN’s timely response to the same. On the facts, the
Division did not meet its burden of proof to show that HWAN failed to respond to a request for
information and revocation of HWAN’s COR on this basis is impermissible.
VI. CONCLUSION

The foregoing makes one thing crystal clear: litigating adverse to the Division in this
matter has been a moving target. The Division’s theory of liability has evolved over time, without
a concurrent amendment to its pleadings to give even a scintilla of notice as to the factual basis
for the violations charged. Notwithstanding the constitutional issues associated with revocation of
HWAN’s COR for uncharged facts and allegations, the Division did not meet its burden of proof
at the hearing. In essence, the Division seeks to penalize HWAN for the use of a fictitious name
that the Division itself requested and for HWAN’s inability to know the unknowable: the actual
intent underlying the questions set forth on the renewal applications. There is no evidence to
support the Division’s allegations of wrongdoing in this matter and HWAN respectfully requests
that an order be entered in its favor on all violations in the Amended Complaint.

DATED this 17th day of November, 2017,

BRO WAT A R SCHRECK, LLP
BY /. & ‘ 4

KIRK B. LENHARD, ESQ., Nevada Bar No. 1437
klenhard@bhfs.com

TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800
tchance@bhfs.com

LORI GRIFA, ESQ., NJ Bar No. 011551989
lgrifa@archerlaw.com

Attorneys for Respondent

deadline of July 24, 2017. This is proof that her efforts were designed to bolster the Division’s hearing evidence and
were not part of an investigative effort within the contemplation of NRS 690C.320(2).

1 The Division complained that the account numbers were redacted from the responsive documents, but the
subpoena was silent as to a request for the account numbers. Moreover, the hearing evidence showed that the
redactions were made by the bank and not by any HWAN witness in an effort to shield the information contained
therein. See H’rg Tr., Day 1 at 83:20-24. The trial testimony also affirmatively established that the HWAN reserve
account was established exclusively for its Nevada operations. See H’rg Tr., Day 2 at 263:21-264:1.
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I hereby certify that I am an employee of Brownstein Hyatt Farber Schreck, LLP, and that

WARRANTY ADMINISTRATOR OF NEVADA,

electronic mail, to the following:

ALEXIA M. EMMERMANN, ESQ.
Hearing Officer

Department of Business and Industry
Division of Insurance

1818 East College Parkway, Suite 103
Carson City, NV 89706

Email: yrenta@doi.nv.gov

ADAM PAUL LAXALT, ESQ.
ATTORNEY GENERAL

RICHARD YIEN, Deputy Attorney General
Nevada Attorney General's Office

100 North Carson Street

Carson City, NV 89701-4717

Email: ryien@ag.nv.gov
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INC. d/b/a

on the 17th day of November, 2017, I caused a true and correct copy of the foregoing HOME
CHOICE HOME
WARRANTY’S CLOSING ARGUMENT to be served, U.S. Mail, postage prepaid, and via
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STATE OF NEVADA e
DEPARTMENT OF BUSINESS AND INDUSTRY Ciriie wi et A
DIVISION OF INSURANCE
IN THE MATTER OF CAUSE NO. 17.0050

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME
WARRANTY,

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
ORDER OF HEARING OFFICER,
AND FINAL ORDER OF THE COMMISSIONER'

This matter is before the Nevada Division of Insurance (“Division”) on an Order to Show Cause
issued by the Commissioner of Insurance (“Commissioner”) on May 11, 2017, against Home Warranty
Administrator of Nevada, Inc. dba Choice Home Warranty. The Commissioner, as head of the Division,
is charged with regulating the business of insurance in Nevada. NRS 232.820, -.825.2; NRS 679B.120.
The Division alleges that Respondent violated various provisions of the Nevada Revised Statutes
(“NRS”) title 57 (“Insurance Code™) and of insurance regulations found under the Nevada
Administrative Code (“NAC”). A hearing was scheduled for August 1, 2017, and continued to
September 12, 2017. A prehearing conference was held on September 8, 2017, at the office of the
Division in Carson City. The hearing was held on September 12, 13, and 14, 2017, at the office of the
Division in Carson City. At the close of the hearing, the Parties were ordered to file briefs on a legal
issue due on October 30, 2017, and written closing arguments due on November 15, 2017. On
November 7, 2017, Respondent filed a motion to strike: portions of the Division’s brief. The motion
was denied, but the Parties were granted five extra pages for their written closing arguments to address
any issues from the briefs, and the due date for the written closings was extended to November 17,

2017.

' See NRS 679B.360.2-.3 (explaining that “the Commissioner shall make an order on hearing covering

matters involved in such hearing” and enumerating what is required in the order); NRS 679B.330.1

(authorizing the Commissioner to appoint a person as a hearing officer for a hearing); and

NAC 679B.411 (“The hearing officer shall file a copy of his or her order with the Division” and “lIf
-1-

004036

AA001379




13

14

15

20

21

22

23

24

25

26

27

28

I. FINDINGS OF FACT?

A. HWAN Applications

1. CHW Group, Inc. (“*CHW Group”) was incorporated in the State of New Jersey in May
2009. Victor Mandalawi (“Mandalawi”) and Victor Hakim (“Hakim”) set up the company to provide
service contracts. Both Hakim and Mandalawi are officers for CHW Group: Hakim is the chief
executive officer and Mandalawi is the president. The company operates under the name “Choice
Home Warranty,” which is registered as a fictitious name in New Jersey. CHW Group uses the brand
Choice Home Warranty, to include the website www.ChoiceHomeWarranty.com. CHW Group owns
the website, through which all service contracts are sold and administered. Hakim has final say or
approval on all content on the website. CHW Group’s employees handle sales, marketing, claims,
finance. CHW Group’s sales, marketing, and finance occur at its office located at 1090 King Georges
Post Road in Edison, New Jersey; CHW Group’s operations, or claims handling, occurs at 2 Executive
Drive in Somerset, New Jersey. CHW Group is not registered to do business in Nevada. (Ex. A; Test.
Mandalawi; Test. Hakim; Test. Ramirez.)

2. Under the name Choice Home Warranty, CHW Group sold service contracts online, so
sales reached consumers nationally, and consumers were purchasing the service contract in states where
CHW Group was not licensed. Mandalawi and Hakim were not aware that other states required a
license in order to sell this type of product. Choice Home Warranty was named in administrative
actions in different states. As a result, Mandalawi created the Home Warranty Administrators name for
states that require licensure. Home Warranty Administrator of Nevada, Inc. (“HWAN”) was
incorporated in Nevada on July 23, 2010. Mandalawi is the only employee for each of the Home
Warranty Administrators companies. HWAN’s address is 90 Washington Valley Road in Bedminster,
New Jersey. (Test. Mandalawi.)

3. On or about July 29, 2010, Mandalawi signed a service contract provider application on

the hearing officer is not the Commissioner, the Commissioner will indicate on the order his or her
concurrence or disagreement with the order of the hearing officer”).
? The hearing transcripts are distinguished by day, not volume number or consecutively numbered

pages. Accordingly, the transcripts are distinguished in the citations as “Tr.1” for the hearing transcript
2-
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behalf of Home Warranty Administrator of Nevada, Inc., which was received by the Division on or
about September 2, 2010. (Ex. 22; Ex. P.) Mandalawi is noted on the application as president of
HWAN. (Ex. 22; Ex. P at 12-14; Ex. C; Test. Mandalawi.)

4. On July 29, 2010, HWAN entered into an independent service provider agreement
(“Agreement”) with CHW Group. Through the Agreement, CHW Group handles sales, marketing,
operations (claims), and advertising for HWAN service contracts, while HWAN handles regulatory
compliance. CHW Group maintains the service contracts sold to Nevada consumers. According to the
Agreement, CHW Group is responsible for providing the following services:

e Communicating with potential clients (the “Clients”) seeking Warranties and negotiating
the signing of contracts, the form of which shall be previously approved by HWA[N],

between Clients and HWA[N].

¢ Collecting any and all amounts paid by the Clients for the Warranties and distributing
same to HW[AN] pursuant to the terms of Article 2 hereof:

e Keeping records of all Warranties

Providing customer service to Clients; and

Inspecting any claims made by Clients regarding goods under a Warranty and, if

possible, repairing same or causing same to be replaced.

(Ex. E) CHW Group sells service contracts on behalf of HWAN per the Agreement. When CHW
Group sells a contract, CHW Group collects the payment from the consumer, and that money is
eventually paid to HWAN. (Test. Mandalawi; Test. Hakim.)

5. According to the 2010 application, an administrator was not designated to be responsible
for the administration of Nevada contracts. (Ex. 22; Ex. P at 1.)

6. According to the application’s Section II, neither the applicant nor any of the officers
listed in Section I had ever been refused a license or registration or had an existing license suspended or
revoked by any state, nor had the applicant or any of the officers listed in Section I been fined by any
state or governmental agency or authority in any matter regarding service contracts. (Ex. 22; Ex. P at
2; Test. Mandalawi.)

7. As part of the application, HWAN submitted its proposed contract. (Test. Mandalawi.)

8. On November 30, 2010, the Division issued HWAN a letter, along with a certificate of

registration (“COR™) with Company ID No. 113194 and with an anniversary date of November 18 of

on September 12, 2017, “Tr.2” for the hearing transcript on September 13, 2017, and “Tr.3” for the
hearing transcript on September 14, 2017.
-3-
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each year. (Ex. U; Ex. 22; Test. Mandalawi.) In the letter, the Division noted that it had reviewed the
service contract #HWAADMIN-8/2/10 that was submitted with the application, and that it was
approved for use. (Ex. U at 1.)

9. In 2011, HWAN submitted another service contract for approval. The Division
approved the service contract under the form number HWA-NV-0711. (Test. Mandalawi; Test. Ghan.)

10.  The service contract shows the Home Warranty Administrators’ logo at the top right of
the first page. Under it is the name Choice Home Warranty followed by the text “America’s Choice in
Home Warranty Protection,” and under the text in finer print it says “Obligor: Home Warranty
Administrator of Nevada, Inc.” This first page is a sample letter to the consumer. The first two lines of
the letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chose to

k2

protect your home with a home warranty.” The consumer is asked to read the coverage. The letter
includes a toll-free number, (888)-531-5403, and a website, www.ChoiceHomeWarranty.com. Under
the letter in finer print, it states that the contract explains the coverage, limitations, and exclusions.
Then there are two boxes: the box on the left identifies the contract number, contract term, covered
property, property type, rate, and service call fee; the box on the right identifies the coverage plan,
included items, and optional coverage. Under the two boxes is the name Choice Home Warranty and
the address, 510 Thornall Street, Edison, NY 08837, along with the toll-free number (888) 531-5403.
The bottom right of the page contains “HWA-NV-0711” in a finer print, which indicates approval by
the Division in July 2011, and is applied to each page. (Ex. 35; Ex. EE; Test. Ghan; Test. Jain; Test.
Mandalawi.)

11.  According to Mandalawi, there are no contracts sold to Nevada consumers other than the
Nevada contract authorized in 2011. (Test. Mandalawi.)

12. For the registration years 2011 through 2016, HWAN filed renewal applications. (Ex. 2,
4,5,7,12,21; Ex. I; Test. Mandalawi.)

13. The renewal applications asked the applicant to identify the pre-approved service
contract form name and form numbers that applicant sells in Nevada. On each application, HWAN
identified form HWA-NV-0711. (Ex. 2,4,5,7,12,21; Ex. L)

e

4
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14, The renewal applications for the years 2011, 2012, and 2013 asked the following
questions:
* “Have there been any changes in the executive officers or in the officers responsible

for service contract business since your last application?”

e “Have you made any changes in the administrator or designated a new administrator
since your last application? Current administrator is listed as:”

* “Since the last application, has applicant or any of the officers listed in question 1
ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... [or] (d)Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”

On behalf of HWAN, Mandalawi answered “No” to each of the questions. For the current
administrator, Mandalawi wrote “Self.” (Ex. 2, 4, 5; Ex. I; Test. Dennis; Test. Mandalawi.)

15.  The renewal applications for years 2011, 2012, and 2013 were approved. (Ex. Y, Z,
AA; Test. Mandalawi.)

16.  The renewal applications also ask how many service contracts were sold to Nevada
residents, other information related to revenue, claims paid, and customer complaints, and information
about how complaints are handled. Mandalawi responded to these questions for the renewal
applications for years 2011, 2012, and 2013. (Ex. 2,4, 5; Ex. 1)

17. In 2013, the Division initiated an investigation into Choice Home Warranty, and began
monitoring complaints. The Division also discovered that a company called Choice Home Warranty
had administrative actions against it in several states. (Test. Jain.)

18. In email correspondence with Mandalawi related to a consumer complaint, Elena
Ahrens, then-Chief of the Property and Casualty Section, indicated that she wanted to work with
Mandalawi “regarding having an official dba of Choice Home Warranty.” She said that she had
stopped the issuance of a cease and desist, and wanted to remedy the situation from occurring in the
future. (Ex. T at 1.) The Division asked HWAN to register the dba Choice Home Warranty because
the Division “thought it was confusing for consumers having just the name Home Warranty of
Nevada.” (Test. Mandalawi.) Mandalawi registered the dba “Choice Home Warranty” under HWAN,
(Ex. T at 7-11; Ex. B; Ex. 30-32; Test. Mandalawi.)

19. The Division issued a memo to then-Commissioner Scott J. Kipper from Derick Dennis,

Management Analyst, indicating that Mandalawi notified the Division that HWAN filed the dba name,
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“Choice Home Warranty,” in Carson City and Washoe County. A handwritten note on the memo
states, “7/8/14 This was at the request of the Division, recommend approval” with Ahrens’ initials “ca.”
(Ex. 23 at 3; Ex. Q) The Division issued a new Certificate of Registration dated July 14, 2014, under
HWAN’s same Company ID No. 113194, for Home Warranty Administrator of Nevada, Inc. dba
Choice Home Warranty. (Ex. 23; Ex. T at 39, 51-53; Test. Mandalawi.)

20. For the registration years beginning 2014, 2015, and 2016, HWAN filed renewal
applications. The applicant was listed as “Home Warranty Administrator of Nevada, Inc. dba Choice
Home Warranty.” (Ex. 7, 12, 21; Ex. [; Test. Mandalawi.)

21.  The renewal applications for the years 2014, 2015, and 2016 asked the same following
questions:

* “Have there been any changes in the executive officers or in the officers responsible

for service contract business since your last application?”

* “Have you made any changes in the administrator or designated a new administrator
since your last application? Current administrator is listed as:”

e “Since the last application, has applicant or any of the officers listed in question 1
ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... [or] (d)Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”

On behalf of HWAN, Mandalawi answered “No” to each of the questions. (Ex. 7, 12, 21; Test.
Mandalawi.) For the current administrator, Mandalawi wrote “Self.” (Ex. 21)

22.  The renewal application for 2014, 2015, and 2016 added a request that the applicant
“List all aliases or names under which the company conducts business (Doing Business As). Provide
supporting documentation.” On behalf of HWAN, Mandalawi answered “NA” because he believed the
question related to additional fictitious names. (Ex. 7, 12, 21; Ex. [ at 12, 16, 20; Test. Mandalawi.)

23.  The renewal applications for 2014, 2015, and 2016 also ask how many service contracts
were sold to Nevada residents, other information related to revenue, claims paid, and customer
complaints, and information about how complaints are handled. For years 2014, 2015, and 2016,
Mandalawi responded to some of these questions, but left blank the number of customer complaints by
Nevada residents and the question asking how complaints are handled. (Ex. 7, 12, 21; Ex. I at 14, 18,

23.)
/11
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24, The renewal applications for years 2014 and 2015 were approved. (Ex. BB, CC; Test.
Mandalawi.)

25. At the time the Division received HWAN’s 2016 renewal application, the Division
requested additional information because the application was deemed incomplete. Specifically, the
statutory security deposit was not sufficient and questions on the application were left blank. The
Division’s requests for information were ignored. As of the date of the hearing, the Division had not
received all of the information requested. (Ex. 33; Ex. L; Ex. DD; Test. Jain.)

26.  As aresult of this matter, Mandalawi learned that HWAN’s COR was inactive. Mary
Strong, Management Analyst III, emailed HWAN on July 21, 2017, explaining that HWAN’s COR had
expired and that the 2016 renewal application was denied. No additional explanation was provided. A
printout of HWAN’s licensing status with the Division shows that HWAN dba Choice Home Warranty
is inactive as of 11/18/2016. (Ex. O, DD; Test. Mandalawi.)

B. Complaints

27.  In 2009, the Division began receiving complaints about Choice Home Warranty, which
was not registered to sell service contracts in Nevada. (Ex. 28 at 2; Ex. J at 2)

28. On January 4, 2014, the Division received a complaint from a technician who provided
services to a consumer on behalf of Choice Home Warranty, but “CHW (CHOICE HOME
WARRANTY, CHW GROUP)” refused to pay them the $20,000 alleged to be owed. The Division
worked out a settlement between Choice Home Warranty and the technician for $7,296. (Ex. 25; Test.
Kuhlman.)

29.  On July 16, 2014, the Division received a consumer complaint against Choice Home
Warranty alleging that Choice Home Warranty failed to pay a valid claim for a broken air conditioning
(“A/C”) unit under the service contract (policy number 628975268). The consumer was forced to pay
$1,025 for an A/C compressor that the consumer believed should have been covered by the service
contract. The consumer requested the claim denial in writing, but was told by the Choice Home
Warranty employee claimed that it was against company policy to issue a denial in writing. (Ex. 11;
Test. Kuhlman.)

111
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30.  On November 19, 2014, the Division received a consumer complaint against Choice
Home Warranty alleging Choice Home Warranty improperly denied a claim when the consumer’s pipe
broke the same day he had purchased the service contract (policy number 465308123). The consumer
paid $826 for repair of a broken pipe. The consumer also complained because he felt Choice Home
Warranty’s advertisement was deceitful and misleading by claiming that the consumer could get
coverage “today,” when the contract requires a thirty-day waiting period. The Division worked out a
settlement between Choice Home Warranty and the consumer for $500. (Ex. 11; Test. Kuhlman.)

31. On July 12, 2016, the Division received a consumer complaint against Choice Home
Warranty alleging Choice Home Warranty improperly denied a claim for a broken A/C unit. The
consumer filed a claim with Choice Home Warranty on June 27, 2016, and Choice Home Warranty
sent a technician, who replaced the capacitor. The A/C unit failed again within a few hours. The
technician returned to look at the unit three times and provided all the information Choice had
requested. The A/C unit still had not been fixed. The consumer called Choice Home Warranty
numerous times and was put on hold on every call for extensive periods and, after 45 minutes, the call
would fail. The consumer was told that the claim was rejected because the consumer did not maintain
the unit. The consumer sent Choice Home Warranty proof that he did maintain the unit. The consumer
explained that the situation was a “life or death situation” because his significant other, who is disabled,
suffered from heatstroke because she and their little dog have been left in the house with temperatures
exceeding 100-plus degrees. On or about July 25, 2016, the Division worked out a settlement between
Choice Home Warranty and the consumer for $1,500. (Ex. 38; Test. Kuhlman.)

32. On October 4, 2016, the Division received a consumer complaint against Choice Home
Warranty alleging Choice Home Warranty improperly denied a claim for a broken A/C unit. The
consumer filed a claim with Choice Home Warranty on June 8, 2016, and Choice Home Warranty sent
eight technicians and four A/C companies, and all agreed that the A/C compressor and coil needed to
be replaced. Choice Home Warranty denied the claim explaining that it had a photo of the unit from
August 17, 2016 showing that no maintenance had been done on the unit. The consumer asked for a
copy of the photo, but Choice Home Warranty did not provide the photo. The consumer faxed her

maintenance records for the A/C unit, but was told that Choice Home Warranty could not read the

-8-

004043

AA001386



18

19

20

21

22

23

24

25

26

27

28

records. At the time of the complaint, the consumer was alleged to have endured ten weeks withou;c
A/C in Las Vegas. (Ex. 24; Test. Kuhlman.)

33.  In all, the Division had received approximately 80 complaints about Choice Home
Warranty. Eliminating duplicates, the total was 62. At the time the Complaint, only 2 complaints were
open. All other complaints had been closed. The Division’s concern was that Choice Home Warranty
had a higher ratio of complaints than any other of the 170-plus service contract providers licensed in
Nevada. (Ex. 28; Ex. J, W; Test. Jain.)

34.  The Division conducted a general search on Choice Home Warranty online, and
discovered numerous complaints by consumers on different websites. (Test. Jain.)

35.  The Business Consumer Alliance rated Choice Home Warranty with an “F”. It notes the
company’s website as www.choicehomewarranty, DBAs are CHW Group, Inc., Victor Mandalawi as
president, and Victor Hakim as principal. (Ex.9.)

36. - On October 31, 2016, Mike from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty in Edison, New Jersey, was attempting to withdraw money
from the consumer’s bank account after the contract period ended. (Ex. 14.)

37. On July 7, 2016, Stardust from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty refused to replace a pool pump because it was not correctly
installed. (Ex. 15.)

38.  On April 20, 2016, Ira B. from Las Vegas, Nevada, a technician, posted a complaint on
Ripoff Report advising people to stay away from Choice Home Warranty because Choice Home
Warranty does not pay its vendors, and requires vendors to use repair parts according to their terms.
(Ex. 16.)

39.  OnJanuary 14, 2016, laappliance from Las Vegas, Nevada posted a complaint on Ripoff
Report that Choice Home Warranty is a huge scam among contractors. The company had completed
200 jobs for Choice Home Warranty, but Choice Home Warranty had not yet paid them. (Ex. 17.)

40.  On October 12, 2016, David N. of Las Vegas, Nevada posted a complaint on Yelp.com
that Choice Home Warranty improperly denied his claims on two occasions. The second claim denial

was after a technician came and inspected the microwave and took photos. The consumer included in
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his complaint the he received an email from Choice Home Warranty that said, “CHW strives to be rated
#1 in the home warranty industry. Help us succeed with your positive feedback and you will receive 1
FREE month of coverage.” (Ex. 18 at 2.)

41.  Choice Home Warranty has been the subject of complaints in other cities—Houston,
Texas, Chicago, lllinois, Overland Park, Kansas, and Titusville, Florida. According to the reports,
Choice Home Warranty in New Jersey denies claims on the basis that the consumers did not maintain
their units, even after consumers provide proof of maintenance. (Ex. 19, 19a, 20, 20a, 39, 40, and 40a.)

42, In reviewing complaints, Mandalawi has CHW Group employees participate in the
resolution. Mandalawi distinguishes claims as problems with a system or appliance, and a complaint as
a consumer who is dissatisfied with the claim or outcome. When complaints are received, they are
handled by CHW Group employees. If they are escalated, Mandalawi gets involved. Mandalawi has
final authority on complaints and “want[s] to be sure that CHW Group is adhering to the terms and
conditions of the policy and make[s] sure they are in compliance.” Complaint resolution activity is
done at Executive Drive, CHW Group’s Somerset location; sales and marketing is done at the King
Georges Post Road in Edison. Mandalawi spends most of his time at the Somerset location. (Test.
Mandalawi; Test. Ramirez.)

43. At ameeting of the Parties pending this proceeding, Mandalawi and Hakim reviewed the
records of HWAN to determine how many complaints they have received from the Division since
HWAN’s inception. (Test. Mandalawi; Test. Hakim.)

44.  CHW Group handled the claims for the consumer complaints filed with the Division.
CHW Group documents its communications with the consumers. CHW Group concluded that the
consumers’ claims were not covered by the service contracts. (Test. Ramirez.)

45. HWAN presented what it named “Customer Testimonials NV DOI Status of HWAN,”
which is 867 pages of positive testimonials of Choice Home Warranty consumers from around the
country, including Nevada. (Ex. M.)

C. Regulatory Actions
46. On July 23, 2010, California issued a cease and desist order against Choice Home

Warranty and its officers, along with notices related to a monetary penalty and right to hearing for
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acting as a provider of home protection contracts without a license. (Ex. 1 at 1-4 of 16.) A final order
was entered on August 19, 2010. On October 12, 2010, the California Insurance Commissioner found
that Choice Home Warranty acted as a home protection company without a license from October 25,
2008 through October 1, 2010, and fined Choice Home Warranty $3,530,000. In December 2010,
Mandalawi, as president of Choice Home Warranty, entered into an agreement with California agreeing
to take certain actions with regard to their business, and pay a $10,000 fine. The agreement was
adopted by the California Commissioner on January 6, 2011, (Ex. 1; Ex. G.)

47.  On July 29, 2010, Oklahoma issued a cease and desist against Choice Home Warranty
for engaging in service warranty contracts without authorization. Despite the order, Choice Home
Warranty continued to engage in the business. The matter was settled on January 2, 2012, with a fine
of $15,000, and Choice Home Warranty was permitted to continue servicing existing contracts. (Ex. 3;
Ex. H.)

48. - On February 7, 2014, the Oklahoma Commissioner issued an order alleging that Choice
Home Warranty continued to engage in the business “in a course of unfair and deceptive conduct while
circumventing regulatory authority.” (Ex. 3 at 2.) Choice Home Warranty was fined $10,000. (Ex. 3.)
On October 21, 2010, the Insurance Commissioner of the State of Washington issued an Order to Cease
and Desist against CHW Group, Inc. doing business as Choice Home Warranty and
www.ChoiceHomeWarranty.com, Victor Mandalawi, President of CHW Group, Inc. (incorporated in
both New York and New Jersey), and others. The Order demanded that all named parties, who are
unlicensed in Waghington, cease transacting in the unauthorized business of insurance in Washington,
seeking business in Washington, and soliciting Washington residents to buy unauthorized products
based on the sale of at least 92 service contracts. On January 27, 2011, the Washington Commissioner
issued a Final Order Terminating Proceeding after the named parties filed a stipulation withdrawing
their hearing demand. The Final Order indicated that the Order to Cease and Desist would remain in
effect indefinitely. (Ex. 8 at 3 of 32.)

49, On June 9, 2015, CHW Group, Inc. dba Choice Home Warranty, Victor Mandalawi, and
Victor Hakim agreed to a Final Consent Judgment with the New Jersey Attorney General’s Office for

allegations of using deceptive means to deny claims after the New Jersey Division of Consumer Affairs
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received 1,085 complaints about Choice Home Warranty. The Judgment requires Choice Home
Warranty, Mandalawi, and Hakim to address issues related to improper advertisements, sales
representatives’ misrepresentations, terms and conditions of the contract, properly licensed technicians,
fair review of claims, timely payment to technicians, payment in lieu of replacement, refunds, training
of employees handling sales and claims, and future consumer complaints. Choice Home Warranty,
Mandalawi, and Hakim were required to pay a $779,913.93 fine including consumer restitution, revise
their business practices, pay for an independent compliance monitor to oversee compliance with the
terms of the Judgment, and execute confessions of judgment in the event of a default on the Judgment.
(Ex. 6; Ex. F, X))
D. Other Evidence Presented at Hearing

50. In 2016, Home Warranty Administrator of Florida, Inc. and Choice Home Warranty
were named defendants in a civil action in New Jersey. That same year, CHW Group, Inc. dba Choice
Home Warranty and Victor Mandalawi were named defendants in a civil complaint in South Carolina.
(Ex. 9, 29; Test. Mandalawi.)

51.  As part of the Division’s investigation, it obtained a copy of Home Warranty
Administrator of South Carolina, Inc.’s application with the State of South Carolina submitted by
Mandalawi. The application included a biographical affidavit, which requested information about
Mandalawi’s background. To the question, “Are you operating, acting, or have acted as a controlling
person for any other service contract provider or service contract related company?”, Mandalawi
responded yes. To the question, “Have you or a service contract provider or service contract related
company in which you were, or are a controlling person, ever been disciplined by a state regulatory
body?”, Mandalawi responded yes. To the question, “Have you or a setvice contract provider or
service contract related company for which you were, or are a controlling person, ever been subject to a
cease and desist letter or order, or enjoined, either temporarily or permanently, in any judicial,
administrative, regulatory or disciplinary action?”, Mandalawi responded yes.

Attached to the biographical affidavit is Mandalawi’s résumé. According to it, Mandalawi is
the President of Home Warranty Administrators, which “is currently licensed / registered in Arizona,

Florida, Illinois, New York, Nevada, Oklahoma, and Texas.” Mandalawi has held this position since
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2010. The résumé also shows that Mandalawi is also President of Choice Home Warranty, and has
held this position since 2008. (Ex. 41 at 14.)

Mandalawi presented a letter to the South Carolina Department of Insurance explaining his
“Yes” responses to the questions on the biographical affidavit. In the letter, Mandalawi introduces
himself as president of Home Warranty Administrator of South Carolina, Inc., and all of its affiliates,
which includes HWAN, and president of Choice Home Warranty. Through the letter, Mandalawi
explains that

Choice Home Warranty (CHW) was the subject of a cease and desist letter in California,

Oklahoma, and Washington. In California, CHW entered into a consent order, in

Oklahoma, Home Warranty Administrator of Oklahoma, Inc. is [sic] now holds a Service

Warranty License, and in Washington CHW is complying with all terms of the cease and

desist.

CHW has been doing business for roughly two years and our home state of New Jersey

does not require companies, such as ours, to be licensed. During the course of its

activities, CHW discovered that all states are not created equal when it came to licensing

requirements for service contracts. In fact, the very definition of the words “service

contracts” changes from state to state. To address this newly discovered issue, CHW

developed the Home Warranty administrators (“HWA™) brand. That is, in order to

address every state’s particular requirements, a separate HWA was created for that state.
(Ex. 41 at 15-16; Test. Mandalawi.)

52. Choice Home Warranty has a landing page, which is a webpage that consumers land on
when they click a particular email or internet link to Choice Home Warranty. The landing page is part
of Choice Home Warranty’s internet advertising. A potential consumer would enter his/her zip code.
Choice Home Warranty provides some general information and invites people to call them at (888)
531-5403. The advertisement is copyrighted 2017 Choice Home Warranty, and includes its address,
1090 King Georges Post Rd. Edison, NJ 08837, and phone number (888) 531-5403. In finer print at the
bottom of the advertisement are links to Choice Home Warranty’s limits of liability and exclusions,
other terms, and the privacy policy. (Ex. 26; Test. Jain; Test. Hakim.)

53. On August 21, 2017, Felecia Casci, Supervising Legal Secretary at the Division,
received an email from ‘CHOICE Warranty (enews@choicehomewarranty.com)” with the subject,
“VIP Offer: $50 Off & 1 Month Free” in her personal email account. Choice Home Warranty,

identified at the top of the email, invites Casci to “Never Pay for Covered Home Repairs Again,”

offering $50 off and one month free. According to the email, Choice Home Warranty plans are subject
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to terms and conditions. Choice Home Warranty identifies its address as 1090 King Georges Post Rd,
Edison, NJ 08837, and phone number as 800-814-4206. The advertisement is copyrighted to Choice
Home Warranty in 2017. Nothing in the solicitation identified HWAN as the party selling the service
contract. (Ex. 27; Test. Casci.)

54. On August 16, 2017, Casci received another email from “CHOICE Warranty
(enews@choicehomewarranty.com)” with the subject, “We Appreciate You Felecia” in her personal
email account. Choice Home Warranty, identified at the top of the email, invites Casci to “Never Pay
for Covered Home Repairs Again,” offering $75 off and one month free. According to the email,
Choice Home Warranty plans are subject to terms and conditions. Choice Home Warranty identifies its
address as 1090 King Georges Post Rd, Edison, NJ 08837, and phone number as 800-814-4206. The
advertisement is copyrighted to Choice Home Warranty in 2017. (Ex. 27; Test. Casci.)

55. The Division discovered that some service contracts issued by HWAN were not
approved for use. In the unapproved service contract’s letter to the consumer, the first two lines of the
letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chose to protect
your home with a CHW Warranty.” Again in the second paragraph, there is a reference to CHW
Warranty. Under the two boxes is the name Choice Home Warranty and the address, 1090 King
Georges Post Road, Edison, NJ 08837, along with the toll-free number (888) 531-5403. There is no
service contract form number on the bottom of the page indicating approval by the Division. The font
of the contract is reduced such that the contract is 4 pages long instead of the 5 ¥ pages in the approved
service contract. (Ex. 37; Test. Ghan.)

56. When Hakim acknowledged that CHW Group is not licensed to sell, solicit, or offer for
sale service contracts in Nevada, he explained that “Pursuant to section 690C.120.2, administrators are
not required to be licensed to sell service contracts in Nevada.” (Test. Hakim.)

57.  The setup for HWAN in Nevada is the same setup Mandalawi uses for all of the Home
Warranty Administrators companies. All of these entities have a contract with CHW Group, and all of
the entities use the website www.choicehomewarranty.com to sell their service contracts. All of the
entities use substantially the same contract and terms of service. All of the businesses use CHW

Group’s services as provided in agreements similar to the Agreement HWAN has with CHW Group.
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This creates efficiencies in managing the product being sold across the country, with the nuances of
different states’ requirements identified in the service contract sent to consumers. (Test. Mandalawi.)

58.  Since HWAN became licensed in Nevada, CHW Group has continually provided
services to HWAN through the Agreement. CHW Group has tracked its claims statistics. According
to its claims statistics, 23,889 customers have purchased a service contract through Choice Home
Warranty in Nevada since 2011. (Ex. K; Test. Hakim.)

59.  In some years, the Division communicated with Mandalawi by telephone or email when
items were not provided with HWAN’s applications. (Test. Mandalawi.)

II.  CONCLUSIONS OF LAW

In its Amended Complaint, the Division seeks administrative action against Respondent for
(1) falsifying material facts in its applications; (2) engaging in unfair practices in settling claims;
(3) conducting business in an unsuitable manner; and (4) failing to make records available to the
Commissioner upon request. The Division also seeks a cease and desist order because the Commissioner
refused to renew Respondent’s 2016 COR. The Division bears the burden of showing, by a preponderance
of the evidence, that Respondent violated these provisions of the Insurance Code. In hearings for the
Division, “The hearing officer shall liberally construe the pleadings and disregard any defects which do not
affect the substantial rights of any party.” NAC 679B.245.

A. Jurisdiction

The Commissioner is charged with regulating the business of service contracts, which includes
but is not limited to promulgating regulations, reviewing provider records, investigating complaints and
alleged violations of law, and conducting examinations. NRS 679B.120.3 & -.5, 690C.300, -.310 & -
-320. Service contracts are regulated under the Insurance Code pursuant to chapter 690C.

B. Statement of Law

In Nevada, “A provider shall not issue, sell or offer for sale service contracts in this state unless
the provider has been issued a certificate of registration pursuant to the provisions of [NRS chapter
690C].” NRS 690C.150. A provider “means a person who is obligated to a holder pursuant to the
terms of a service contract to repair, replace or perform maintenance on, or to indemnify the holder for
the costs of repairing, replacing or performing maintenance on, goods.” NRS 690C.070. A holder is a
Nevada resident who may enforce the rights under a service contract. NRS 690C.060. An

administrator “means a person who is responsible for administering a service contract that is issued,
sold or offered for sale by a provider.” NRS 690C.020.
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A provider who wishes to issue, sell or offer for sale service contracts in this state must
submit to the Commissioner: A registration appllcatlon on a form prescribed by the
Commissioner; . . . A copy of each type of service contract the provider proposes to issue,

sell or offer for sale; fand] The name, address and telephone number of each

administrator with whom the provider intends to contract . . . .

NRS 690C.160.1(a), (c)—(d).

A certificate of registration is valid for | year after the date the Commissioner issues the

certificate to the provider. A provider may renew his or her certificate of registration if,

before the certificate expires, the provider submits to the Commissioner an application on

a form prescribed by the Commissioner, [among other things].

NRS 690C.160.3.

Providers are required to comply with certain requirements to ensure the provider is financially
viable. NRS 690C.170. A provider has limitations on the name of its business, and may not use the
name of another provider. NRS 690C.200.1(b). A provider’s service contract must comply with
certain provisions. For example, a service contract must be “understandable and printed in a typeface
that is easy to read.” NRS 690C.260.1(a). A service contract must also “[i]nclude the name and
address of the provider and, if applicable: The name and address of the administrator....”
NRS 690C.260.1(d)(1). A provider is prohibited from making “a false or misleading statement” or
“intentionally omit[ting] a material statement.” NRS 690C.260.2.

When a provider receives a claim, it must address the claim within a reasonable amount of time.
If a claim “relates to goods that are essential to the health and safety of the holder”, emergency
provisions must be included in the contract. NAC 690C.110.1(c). Related to claims, certain activities
are considered unfair practices:

(a) Mlsrepresentmg to insureds or claimants pertinent facts or insurance policy

provisions relating to any coverage at issue.

(b) Failing to acknowledge and act reasonably promptly upon communications with

respect to claims arising under insurance policies.

(c) Failing to adopt and implement reasonable standards for the prompt investigation and

processing of claims arising under insurance policies.

.(é)' Failing to effectuate prompt, fair and equitable settlements of claims in which
liability of the insurer has become reasonably clear.

(n) Failing to provide promptly to an insured a reasonable explanation of the basis in the

insurance policy, with respect to the facts of the insured’s claim and the applicable
law, for the denial of the claim or for an offer to settle or compromise the claim.

NRS 686A.310.1.
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Generally, no other provision of the Insurance Code applies except as otherwise provided in
NRS chapter 690C. NRS 690C.120. Provisions that specifically apply to service contracts include
trade practices, examinations, hearings, certain prohibitions, process, and advertising.
NRS 690C.120.1. Also, “[a] provider, person who sells service contracts, administrator or any other
person is not required to obtain a certificate of authority from the Commissioner pursuant to chapter
680A of NRS to issue, sell, offer for sale or administer service contracts.” NRS 690C.120.2.

The Commissioner is authorized to observe the conduct of a service contract provider to ensure
that “business is not conducted in an unsuitable manner.” NRS 679B.125.2.

“[U]nsuitable manner” means conducting [] business in a manner which:

1. Results in a violation of any statute or regulation of this State relating to insurance;

2. Results in an intentional violation of any other statute or regulation of this State; or

3. Causes injury to the general public,

- with such frequency as to indicate a general business practice.

NAC 679B.0385.
C. Respondent

In order to address the Division’s allegations, the Hearing Officer must make a determination
about the parties involved in this matter because many of the issues presented in this hearing hang on
who the service contract provider is. Relying on the use of the different names by Respondent’s
witnesses, who interact with or on behalf of Respondent through a contract, and who would most be
familiar with the entities, the Hearing Officer relies on the names used in the hearing as follows:

Home Warranty Administrator of Nevada, Inc. is HWAN

Choice Home Warranty is CHW Group, Inc., CHW, and Choice Home Warranty
. g:)(:ll:g Warranty Administrators is an affiliate of companies with the name Home

Warranty Administrator of [State]

In this case, HWAN is the legal entity that has been authorized to be a service contract provider
in Nevada. HWAN contracted with CHW Group, or Choice Home Warranty, as administrator of
HWAN’s service contracts. In 2014, the Division requested HWAN to register the fictitious name,
Choice Home Warranty.

The evidence is clear that Choice Home Warranty is CHW Group. Respondents have argued

this throughout the case. (Resp’t’s Prehr’g Stmt 3-4.) During the hearing, Mandalawi, Hakim, and

Ramirez referred to CHW Group as Choice Home Warranty. Mandalawi and Hakim both testified that
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HWAN’s administrator is CHW Group, and that HWAN and CHW Group engaged in a contract for
such services. Choice Home Warranty is owned and controlled by CHW Group. CHW Group owns
the website www.ChoiceHomeWarranty.com, through which various service contracts are sold and
administered, and the employees handling sales, marketing, claims, finance, etc. are all CHW Group
employees.  Finally, according to Mandalawi’s résumé submitted to the State of South Carolina in
2011, Mandalawi was the president of Home Warranty Administrators and the president of Choice
Home Warranty. The names are listed in his résumé as two separate companies. At the time the South
Carolina application was filed, which included Mandalawi’s résumé, Choice Home Warranty was not
registered as a dba for HWAN. This leads to the conclusion that Choice Home Warranty is CHW
Group, Inc.

When an entity registers a dba, or fictitious name, the entity creates a name under which it will
operate. This does not create a new company or change the entity’s legal status. Registering a dba
cannot make one company liable for the acts of another company, even if the two companies share the
same name—it is a legal impossibility. Further, NRS 690C.200.1(b) prohibits a provider from using a
name that is the name of another provider. Choice Home Warranty, under CHW Group, is another
provider even if it is not a Nevada-registered provider. Why the Division requested HWAN to register
the dba Choice Home Warranty is unknown, as it makes the arrangement of these businesses confusing
at best. Registering Choice Home Warranty as HWAN’s dba did not make HWAN and CHW Group
one legal entity for purposes of regulation. Accordingly, it is the Hearing Officer’s position that Choice
Home Warranty as discussed in this matter should not be treated as a fictitious name of HWAN, but
instead as a separate company under CHW Group. For purposes of this Order, the Hearing Officer
relies on this distinction between HWAN and Choice Home Warranty: HWAN is one legal entity, and
Choice Home Warranty is CHW Group, an incorporated entity that is separate from HWAN,

D. The Division Claims Respondent Made False Entries of Material Facts in Its Applications
1. Administrative Actions Against Choice Home Warranty

The Division claims that by failing to disclose other states’ administrative actions against

Choice Home Warranty on its Nevada renewal applications, Respondent engaged in acts that constitute

the unlawful making of false entry of material fact in violation of NRS 686A.070. The Hearing Officer
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disagrees.

Respondent argues that it is legally and factually impossible for HWAN to have made false
misrepresentations in its renewal applications because the renewal applications do not ask for
regulatory information about any of the officers of the applicant, and the Hearing Officer agrees. The
Division’s questions in each of the renewal applications do not ask whether any of the applicant’s
officers have had actions taken against them; rather, the questions ask whether any of the new officers
identified in the renewal application have had actions taken against them. If the Division wanted to
know whether any of applicant’s officers had administrative actions taken against them in other states,
the Division should have asked that question. The Division’s intent regarding the questions on its own
renewal application is not clear, and it would be improper to hold applicants responsible for failing to
disclose information about which the Division never asked.

For the renewal applications submitted for 2011, 2012, and 2013, the service contract provider
that submitted the applications with the Division is Home Warranty Administrators of Nevada, Inc.
HWAN s incorporated in Nevada, creating an independent legal entity. As its own legal entity,
HWAN is responsible for the acts of its business. At no time during this period was HWAN named in
any administrative action in any other state. Therefore, it cannot be said that HWAN made a false entry
on the renewal applications for these years by not reporting administrative actions against Choice
Home Warranty.

For the renewal applications submitted for 2014 and 2015, the service contract provider that
submitted the applications with the Division is Home Warranty Administrators of Nevada, Inc. dba
Choice Home Warranty. As explained in Section C above, however, Choice Home Warranty is CHW
Group. 1t is a legal impossibility for HWAN to also be CHW Group even if HWAN registered a dba
called Choice Home Warranty. HWAN did not violate Nevada law by failing to disclose
administrative actions taken against CHW Group in other statess. CHW Group is HWAN’s
administrator, and none of the applications asked whether the administrator or its officers have been the
subject of administrative actions in other states. To that end, HWAN was not required to report
administrative actions against Choice Home Warranty in its 2014 and 2015 renewal applications.

Iy
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2. Applications Filed with the Division

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, the evidence shows that Respondent did make a false entry of material fact in its applications.
All the applications presented at the hearing ask the applicant to disclose the name of the administrator.
For all of the renewal applications Mandalawi submitted on behalf of HWAN, the administrator is
noted as “self,” and this was not true. “Self” means that the service contract provider—HWAN in this
case—was administering all of the claims. According to the testimony of Mandalawi, Hakim, and
Ramirez, Choice Home Warranty (which is CHW Group) is the administrator for HWAN. Respondent
argues that this fact was disclosed in HWAN contract HWA-NV-0711, which was provided to the
Division in 2011. Even if the disclosure is sufficient to say the Division was on notice in 2011 (when
the HWAN contract was approved) that Choice Home Warranty was the administrator, every renewal
application submitted indicated the contrary. When asked on the renewal applications whether there
were any changes to the administrator or a newly designated administrator, in each renewal application,
Mandalawi responded that there was no change—the administrator was “self,” which is HWAN. If
CHW Group was the administrator, then “self” was not an accurate response to the question on the
applications. Claims administration is a material part of service contracts and, therefore, a material
fact, required by NRS 690C.160.3. As such, HWAN misstated a material fact in its application. For
each application year starting in 2011 that HWAN reported “self” as the administrator, is one violation
of NRS 686A.070. (Five counts.)

Additionally, HWAN indicated in its applications filed starting in 2011 that it was using the
service contract HWA-NV-0711 that was approved by the Division. On at least one occasion, there is
evidence that HWAN used a service contract that, in fact, was not approved by the Division. Service
contracts must comply with certain provisions of the Insurance Code and, therefore, must be approved
before they are used. The application year 2015 did not disclose the use of an unapproved form. The
service contract is a material part of the service contract provider application and, therefore, a material
fact of the application. As such, HWAN misstated another material fact in its 2015 renewal
application, in violation of NRS 686A.070. (One count.)

/1
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E. The Division Claims Respondent Has Engaged in Unfair Practices in Settling Claims

The Division alleges that the number of complaints against Respondent show that Respondent
has engaged in unfair practices in settling claims in violation of NRS 686A.310 and had, thereby, acted
in an unsuitable manner. NRS 679B.125.2. Respondent argues that the number of complaints does not
amount to unfair practices in settling claims, and that it believes it provides Nevada customers sterling
service.

In this case, the evidence shows that the Division received at least 63 individual consumer
complaints about HWAN, and 25 consumer complaints against Choice Home Warranty. Of the
complaints, five were presented at the hearing: three complaints from 2014 and two complaints from
2016. The complaints allege that Choice Home Warranty did not cover appliances that consumers
believed were covered, or that Choice Home Warranty did not pay the technician who provided
services on the appliance. When the Division got involved, HWAN agreed to cover or settle the
complaints. The Division’s evidence says the claims were covered; Respondent’s evidence says the
claims were not covered. Respondent’s agreeing to pay the claims as a result of the Division’s
involvement does not mean that Respondent admitted that the claims were covered. As presented, the
Division’s evidence was insufficient to show that Respondent engaged in unfair practices in settling
claims.

F. The Division Claims Respondent Has Failed to Make Its Records Available

The Division claims that Respondent failed to make available information requested by the
Commissioner in violation of NRS 690C.320.2. The Division sought information about HWAN’s
claims and open contracts in Nevada. Respondent argues that the Division presented no evidence to
support this claim.

The evidence shows that the Division made several requests of Respondent through Mandalawi,
including to Mandalawi’s email address of record. Respondent acknowledges having communicated
with the Division via email or telephone on other occasions, as evident through the testimony and
exhibits. The parties both state that the requested information was produced, but only after a subpoena
was issued, which was at least six months after the renewal application was received. Moreover, this

information relating to how many open contracts and claims Respondent had in Nevada was requested
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in the renewal application, but Respondent did not respond to those questions. The law is clear that,
upon the Commissioner’s request, “[a] provider shall...make available” records concerning any
service contract issued, sold, or offered for sale available. NRS 690C.320.2. Thus, Respondent
violated NRS 690C.320.2 when it did not produce such information when requested. (One count.)
G. Respondent Has Conducted Business in an Unsuitable Manner
1. Complaints Against Respondent

The Division claims that, given the number of consumer complaints in Nevada, media reports,
and findings by other states, constitutes a pattern of behavior that Respondent is operating in an
unsuitable manner, and that Respondent’s practices cause injury to the general public with such
frequency as to indicate a general business practice, in violation of NRS 690C.325.1(b) and
NRS 679B.125.2,

The evidence shows a number of consumer complaints posted online. These reports include
complaints by Nevadans, but the Division made no effort to verify the substance of the complaints.
This evidence, while consistent with the consumer complaints received by the Division, does not
substantiate that Respondent is operating in an unsuitable manner because the substance of the reports
was not vetted. This evidence tends to corroborate that there may be a problem with claims handling.
These violations are troubling, and may warrant further review to determine whether Respondent’s
claims handling is appropriate. However, this evidence regarding claims handling does not show that
Respondent is violating Nevada laws or causing injury to the general public “with such frequency as to
indicate a general business practice.”

2. HWAN’s Association with CHW Group

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, as argued by Respondent, the Hearing Officer concludes that Respondent conducted business
in an unsuitable manner by allowing an unregistered entity to engage in the business of service
contracts in Nevada.

Respondent argues that the Division violated its due process rights in claiming that HWAN
allowed CHW Group to operate without a license because Respondent “never received proper notice of

the Division’s argument that CHW Group, Inc. is one and the same with HWAN.” (HWAN’s Closing
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Arg. 4.) Respondent further argues that this Order should find “that HWAN and CHW are separate
entities and that CHW has not used HWAN to avoid its own licensing.” (Id. at 7.) The Hearing Officer
finds Respondent’s arguments to be contradictory and unsupported.

Based on the Amended Complaint, it is clear that the Division considered HWAN and Choice
Home Warranty to be one-and-the-same entity. When the Division claimed that Respondent should
have disclosed that Choice Home Warranty had been disciplined in other states, Respondent argued in
its prehearing statement that no such duty existed because HWAN and Choice Home Warranty are two
separate entities because Choice Home Warranty is CHW Group. Facts about how Respondent
operates were presented during the hearing, and it was Respondent’s witnesses who explained who the
different entities, and their respective roles, are. Respondent brought as witnesses the CEO of CHW
Group and the COO of CHW Group, in addition to Mandalawi, President of both HWAN and CHW
Group, who all spoke proficiently about the entities and clearly distinguished them. It was
Respondent’s position that Choice Home Warranty was CHW Group, and Respondent presented
considerable evidence to support its position. Respondent cannot claim that HWAN and Choice Home
Warranty are two separate entities and, in the same breath, conclude that Respondent had no notice of
the Division’s position that HWAN and Choice Home Warranty were considered one and the same
entity to avoid responsibility for violations of law that resulted from the very conclusion they
advocated. Therefore, it cannot be said that Respondent had no notice of the Division’s argument that
CHW Group is one and the same with HWAN.

Respondent also argues that the Division is equitably estopped from taking action against it
because the Division knew that CHW Group and HWAN were selling contracts in Nevada. There is no
evidence that the Division knew that CHW Group and Choice Home Warranty were the same. The
record likewise shows no evidence that the Division was aware that CHW Group was selling contracts
in Nevada, only that Choice Home Warranty was selling contracts in Nevada. The Division asked
HWAN to register Choice Home Warranty as a dba because, after a discussion with Mandalawi, “[i]t
was identified that Choice and HWAN were one and the same entity, that Choice was not selling
illegally because HWAN was a licensed entity in Nevada.” (Test. Jain.) Respondent argues that it

detrimentally relied upon the Division’s representation that in exchange for HWAN’s use of the
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fictitious name, the Division released the legal right to initiate an adversarial action that HWAN and
CHW Group are the same entity. How a fictitious name registration amounts to detrimental reliance is
unclear. The Commissioner’s obligation under the Insurance Code is to protect Nevadans in the
business of service contracts. The Commissioner cannot ignore her charge under the law—when an
entity is violating a law that harms Nevadans, the Commissioner must act.

Respondent claims that the Division is estopped from taking action against Respondent because
the Division made express representations to HWAN relative to HWAN’s relationship with CHW
Group, and that HWAN relied on these in conducting its operations. There is no evidence in the record
that HWAN had to or did change its operations as a result of the dba registered in Nevada. More
importantly, there is no evidence that the Division knew that Choice Home Warranty was CHW Group
or of the contract between HWAN and CHW Group. Even if in 2011 the Division approved a contract
in 2011 that indicated that Choice Home Warranty was administering the contract, contract
administration is not approval to issue, sell, or offer for sale service contracts. Moreover, after that
contract was approved in 2011, Respondent indicated that it was itself administering its service
contracts, which was not true,

Based on the preéentation of Mandalawi and Hakim, CHW Group, Inc. is the legal entity that
controls and operates all the content, data, contracts, information, processing, management, claims,
marketing, advertising, and sales of all products sold through HWAN, while HWAN manages
regulatory compliance. Respondent claims this creates efficiencies in managing the product being sold
across the country, with the nuances of different states’ requirements identified in the service contract
issued to consumers. According to Hakim, an administrator is permitted to issue, sell, and offer for sale
or administer service contracts without a certificate of registration pursuant to NRS 690C.120.2.
Hakim is incorrect.

Nevada law clearly prohibits the issuance, sale, or offering for sale service contracts unless the
provider has been issued a certificate of registration. NRS 690C.150. The provision Hakim incorrectly
relies on, NRS chapter 690C section 120 subsection 2, involves a certificate of authority issued
pursuant to NRS chapter 680A, which is a certificate issued to insurance companies to operate in

Nevada. A certificate of registration and a certificate of authority are two different things. What NRS
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690C.120.2 says is that a certificate of authority is not required in the business of service contracts and,
so, anyone involved in service contracts is not required to obtain a certificate of authority. It most
certainly does not say that an administrator may issue, sell, or offer to sell service contracts without
proper registration pursuant to NRS 690C.150. Such a reading would make the entirety of NRS chapter
690C a nullity.

By definition, an administrator should not be engaged in issuing, selling, or offering to sell
service contracts. Hakim, Mandalawi, and Ramirez all testified that Choice Home Warranty handles all
sales, advertising, and marketing for HWAN. As Hakim stated, his interest in HWAN is that HWAN
continue to operate, “because if [HWAN is] not operating in the State of Nevada, then Choice Home
Warranty is not operating in the State of Nevada.” (Tr3. 98:9-16.) This is a reflection of CHW
Group’s intent to operate in Nevada using HWAN for “regulatory compliance.” This intent is further
reflected in the service contract that was sold in Nevada that identified CHW Warranty as the
company—a service contract that was not approved for use in Nevada.

Based on the evidence, it is clear that “regulatory compliance” as stated by Mandalawi means
that HWAN holds the certificate of registration in Nevada, and nothing more. Since receiving its COR,
HWAN has been merely a figurehead, enabling an unlicensed entity to engage in the business of
service contracts in Nevada under HWAN’s license. CHW Group has engaged in the business of
service contracts without a license, which is a violation of NRS 690C. 150, and skirted regulation by the
Division, which is a danger to the public. This activity has been occurring since at least 2010, when
HWAN was first licensed. With the sale of over 69,000 service contracts, it is undeniable that it is
Respondent’s practice to allow CHW Group to issue, sell, and offer for sale service contracts in
Nevada, thereby avoiding regulation for each contract sold in Nevada. HWAN’s practice has occurred
with such frequency as to indicate a general business practice, which amounts to conducting business in
an unsuitable manner, in violation of NRS 690C.325 and 679B.125.

H. The Division Requests a Cease and Desist Order to Prevent Respondent from Engaging in
the Business of Service Contracts Without a Certificate of Registration

In the Amended Complaint, the Division indicates that Respondent filed a renewal application

for 2016, and that the Commissioner is authorized to refuse to renew a provider’s certificate of
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registration (“COR”). The Division requested a cease and desist be issued. In arguing that
Respondent’s 2016 COR was properly denied the Division appears to be claiming that Respondent is
improperly engaging in the business of service contracts. Respondent argues that it had no notice of the
facts underlying the Division’s position that it did not appropriately renew its COR in 2016.
Mandalawi believed that the issue of the 2016 renewal application would be considered in this hearing
and that, until then, HWAN could continue operating in Nevada. (Test. Mandalawi.) The Hearing
Officer finds that the Division did not properly notify Respondent that the 2016 renewal application
was denied.

In Nevada, certificates of registration for service contract providers expire one year after the
COR is issued. NRS 690C.160.3. Nothing in Nevada law grants the Division authority to allow a
provider to continue operating after the expiration of a COR, but a provider may submit a renewal
application to receive a new COR to continue operating. It is unclear how the automatic expiration of a
COR after one year would require notice to the provider for due process purposes when the law clearly
makes the COR available for one year and no longer. However, when a provider timely submits a
renewal application that is denied, then the Division must issue a notice to the provider about the
denial, providing an explanation for the denial and an opportunity for the provider to request a hearing
on the propriety of the denial. A hearing on such denials are heard within 30 days.

In this case, Respondent timely filed a renewal application on or about November 7, 2016, to
obtain a new COR. When the Division found the renewal application to be incomplete, the Division
should have promptly notified Respondent that the renewal application was not complete and,
therefore, denied so that Respondent would know that it was not approved to continue operating in
Nevada. Notice of the denial was finally provided on or about July 21, 2017, almost eight months after
HWAN submitted the application. The denial also provided no information as to why the renewal
application was denied, nor did it notify Respondent that it could appeal the decision through a hearing
request. Thus, the Hearing Officer finds that for the service contracts sold up until the date of this
Order, Respondent cannot be found to have sold without a valid COR in violation of Nevada law since
the Division did not properly notify Respondent of the denial with an explanation of the denial or of the

opportunity for a hearing on the denial, which would have been adjudicated within 30 days of a hearing
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request and prevented 13 months of Respondent selling service contracts without a COR.

Nonetheless, the registration expired as a matter of law on November 18, 2016. Therefore, as of
the date of this Order, Respondent is on notice that it must apply for a renewal of its certificate of
registration if it wishes to continue in the business of service contracts in Nevada within 30 days of the
date of this Order. The Division must issue its determination on the application no later than 15
business days after receipt of the complete application. As a result, the Division cannot take action
against Respondent for issuing, selling, or offering for sale service contracts without a certificate of
registration from the date of this Order plus 45 days.?

ORDER OF THE HEARING OFFICER

Based on the foregoing Findings of Fact and Conclusions of Law, the preponderance of the
evidence presented at hearing shows that Respondent has violated the provisions of the Insurance Code
complained of by the Division. Accordingly, the Hearing Officer HEREBY ORDERS that:

1. Respondent be fined $30,000, the maximum fine of $5,000 allowed under NRS 686A.183.1(a),
for each of six violations of making a false entry of material fact in a record or statement in
violation of NRS 686A.070;

2. Respondent be fined $500, an administrative fine authorized pursuant to NRS 690C.325.1 in
lieu of a revocation, for failing to make its records available to the Commissioner upon request;

3. Respondent be fined $50 for each act or violation,* for conducting business in an unsuitable
manner by allowing an unregistered entity to issue and offer service contracts in Nevada, and to
sell 23,889 service contracts in Nevada through Respondent’s certificate of registration, for a
total of $1,194,450; and

/11
vy
111
/11

3 This ruling does not prevent the Division from taking action for other violations in connection with
the service contracts issued, sold, or offered for sale, during this period if any are later discovered.
4 Pursuant to NRS 690C.325.1, the maximum administrative fine allowed is $1,000 per act or violation.
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4. If Respondent wishes to continue engaging in the business of service contracts in Nevada,
Respondent may apply for a certificate of registration as provided in this Order.

5. All administrative fines imposed in this Order are due no later than 30 days from the date of this
Order.
So ORDERED this 18" day of December 2017.

/AR

Aléxia M/ Emmermanté *
Hearing Officer

FINAL ORDER OF THE COMMISSIONER

Based on the record in this administrative hearing and having reviewed the Hearing Officer’s
Findings of Fact and Conclusion of Law in this matter, Cause No. 16.0126, I concur with the Hearing
Officer’s Order. For good cause appearing, I specifically adopt the Findings of Fact, Conclusions of
Law, and Order of the Hearing Officer as the Final Order in this matter.

IT IS SO ORDERED.

DATED this g‘?w day of December, 2017.

W/

BARBARA D. RICHARDSON
Commissioner of Insurance
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served the FINDINGS OF FACT,
CONCLUSIONS OF LAW, ORDER OF HEARING OFFICER, AND FINAL ORDER
OF THE COMMISSIONER, in CAUSE NO. 17.0050, via electronic mail and by mailing a

true and correct copy thereof, properly addressed with postage prepaid, certified mail return

receipt requested, to the following:

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: klenhard @bhfs.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9357

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: ichance @bhfs.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9364

Lori Grifa, Esq.

Archer & Greiner, P.C.

Court Plaza South, West Wing

21 Main Street, Suite 353

Hackensack, NJ 07601

E-MAIL: lgrifa@archerlaw.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9371

and copies of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Attorney General
Nevada Attorney General’s Office
E-MAIL: pyien@ag.nv.gov

DATED this 18" day of December, 2017.

.

Departipent of Business and Industry

Empléfé' of the Stat€ of Nevada
Divisi

of Insurance
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1, Article Addressad to;

KIRK B. LENHARD, ESQ.

BROWNSTEIN HYATT FARBER SCHRECK, LLF
100 NORTH CITY PARKWAY, SUITE 1600

LAS VEGAS, NV 89106

IRRR M R

9590 9402 2940 7094 9269 03

© 2. Arilole Number (Transfer from service fabel)

EJ Colfoct on Daiivery Restricted Delvery L Signatire Confirmation™

1 fmnromad Jiat

7017 1070 0000 849kL2 9357

D. Is delivery address differort fromtem 17 L Yes ¢
If YES, enter delfivery address below: [ No
3. Service Type Tl Priorfty Malt Express®
R ey B
g\:ﬂm Dolvey [ Roglsteradt Mall Fastricted
Wit Rosiricted Delvery

a
Rotum Rgoelpt for

1 Signature Confirmation
%anﬁaatﬂotedpemuy Restricted Dallvery

1 P8 Form 3811, July 2015 PSN 7630-02-000-5053 WL 17 005D ?1//9//’5 Domestic Retun Recelpt
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KIRK B. LENHARD, ESQ.. Nevada Bar No. 1437

klenhard@obh{s.com f‘fi;!{,f'U & E
TRAVIS I, CHANCE, ESQ., Nevada Bar No. 13800 L
tchance@@bhfs.com aiy bir oo
MACKENZIE WARREN, ESQ., Nevada Bar No. 14647 i ﬂ, L: 27
mwarren(bhfs.com RISAN e
BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600 Y X .

Las Vegas, NV 89106-4614 L‘*

Telephone: 702.382.2101
Facsimile: 702.382.8135

Attorneys for Plaintiff Home Warranty Adminiswrator of Nevada,
Inc., dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
HOME WARRANTY ADMINISTRATOR | CASENO.: / 7o F& A& 75
OF NEVADA, INC., dba CHOICE DEPT NO.:

MOME WARRANTY, a Nevada Z
corporation,

Plaintift,
v,
STATE OF NEVADA, DEPARTMENT
OF BUSINESS AND INDUSTRY -
DIVISION OF INSURANCE, a Nevada

administrative agency,

Defendant.

AFFIRMATION
Pursuant to NRS 239B.030/603A.040
(Initial Appearance)

The undersigned does hereby affirm that upon the filing of additional documents in the
above matter, an Affirmation will be provided ONLY if the document contains a social security
number (NRS 239B.030) or “personal information™ (NRS 603A.040) which means a natural
person’s first name or first initial and last name in combination with any onc or more of the
following data elements:

I. Social Security number.

2. Driver’s license number or identification card number.
16250340
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BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600

Las Yegas, NV §9106-4614

702.382.2101

“
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the general public.

16250340

/ﬁ@’\'

3. Account number, credit card number or debit card number, in combination with

any required security code, access code or password that would permit access to

the person’s financial account.

The term does not include publicly available information that is lawfully made available to

2\

DATED this D

f

day of December, 2017,

BR(;W?IN HYWER SCHRECK, LLP

KIRK B. LENHARD, ESQ., NV Bar No. 1437
klenhard(@bhfs.com

TRAVIS F. CHANCE, ESQ., NV Bar No. 13800
tchance@bhfs.com

MACKENZIE WARREN, ESQ., NV Bar No. 14642
mwarren(@bhfs.com

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Telephone: 702.382.2101

Facsimile: 702.382.8135

Attorneys for Plaintiff Home Warranty Administrator
of Nevada, Inc., dba Choice Home Warranty
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KIRK B. LENHARD, ESQ., Nevada Bar No 437 - /
klenhard/@bhfs.com -
TRAVIS . CHANCE, ESQ., Nevada Bar f\o 1930_0 .
tchancef@bhfs.com be s /
MACKENZIE WARREN, 1ESQ., Nevada Haf ‘No 14647
mwarren(obhfs.com VY oa
BROWNSTEIN HYATT FARBER SCHRF“GK-LL ke
100 North City Parkway, Suite 1600
Las Vegas, Nevada 89106-4614
Telephone:  702.382.2101
Facsimile: 702.382.8135
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Attorneys for Petitioner
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR | CaseNo: / P F€ coF e T 7F
OF NEVADA, INC. dba CHOICE HOME Dept No.-

WARRANTY, a Nevada corporation, Z
Petitioner, PETITION FOR JUDICIAL REVIEW
vs, [EXEMPT FROM ARBITRATION -
JUDICIAL REVIEW]

STATE OF NEVADA, DEPARTMENT
OF BUSINESS AND INDUSTRY -
DIVISION OF INSURANCE, a Nevada
administrative agency,

Respondent.

Petitioner HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. dba CHOICE
HOME WARRANTY (“HWAN"), a Nevada corporation, by and through its attorneys of record,
Kirk B. Lenhard, Esq., Travis F. Chance, Esq., and Mackenzie Warren, Esq., of the law firm of
Brownstein Hyatt Farber Schreck, LLP, hereby petitions this Court for judicial review of the
STATE OF NEVADA DEPARTMENT OF BUSINESS AND INDUSTRY - DIVISION OF
INSURANCE’s (the “Division”) Findings of Fact, Conclusions of Law, Order of Hearing Officer,
and Final Order of the Commissioner (the “Decision”), tiled on December 18, 2017, in the maller
of In re Home Warranty Administrator of Nevada, Inc. dba Choice Home Warranty, Cause No.

17.0030, as follows:

15815
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Las Vegas, Nevada 89106
(702) 382-2101

BROWNSTEIN HYATT FARBLER SCHRECK, LLP
100 North City Parkway, Suite 1600
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PARTIES
1. HWAN is an active Nevada corporation in good standing, wholly owned and
operated by Victor Mandalawi.
2. At all times relevant hereto, HWAN is and was a registered service contract

provider in the State of Nevada and has been so since 2010.!

3. The Division is a division of the Nevada Department of Business and Industry and
oversees the licensing and regulation of providers of, inter alia, insurance and service contracts in
the State of Nevada.

JURISDICTION AND VENUE

4, Jurisdiction is proper in this Court pursuant to the Nevada Constitution, Article 6,
§ 6 and NRS 233B.120(2)(b).
5. Venue is proper in this Court pursuant to NRS 233B.130(2)(b).
COMMON ALLEGATIONS

6. On May 9, 2017, the Division, through the Nevada Attorney General, filed a
Complaint and Application for Order to Show Cause with the Nevada Insurance Commissioner
(the “Complaint™).

7. On September 5, 2017, the Division filed an Amended Complaint and Application
for Order to Show Cause (the “Amended Complaint”), whose allegations substantively mirror
those in the Complaint.

8. The Amended Complaint set forth the following allegations against HWAN:

a. Violations of NRS 686A.070 by submitting knowingly false statements that
no new officers of HWAN had been fined in HWAN’s 2011, 2012, 2014,
and 2015 license renewal applications;

b. Violations of NRS 686A.310(1)(b) by failing to promptly and reasonably

respond to claims made under HWAN’s policies;

! As will become apparent in this proceeding, one of the issues to be resolved is whether HWAN
timely and properly submitted its renewal application in November 2016. HWAN contends that it
did timely renew its certificate and that the Division must be estopped from contending otherwise.

2
15815222
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c. Violations of NRS 679B.125(2) by conducting its business in an unsuitable
manner, based upon consumer complaints, alleged news articles, and
decisions of agencies and courts in other states;

d. Violations of NRS 686A.170 by engaging in unfair and deceptive trade
practices based upon administrative and court decisions from other states;
and

e. Violation of NRS 690C.320 by failing to make available for inspection
HWAN’s records related to its offered service contracts.

A true and correct copy of the Amended Complaint is attached hereto as Exhibit 1.

9, On September 12, 13, and 14 2017, a hearing (the “Hearing”) was held before
Heating Officer Alexia M. Emmermann, Esq. to determine the merits of the Division’s
allegations against HWAN as set forth in the Amended Complaint.

10.  On October 30, 2017, HWAN and the Division submitted post-hearing briefs on a
legal issue and subsequently submitted their Closing Arguments in writing on November 17,
2017.

11. Ms. Emmermann signed the Decision on December 18, 2017. That same day, the
Commissioner of the Division adopted the findings of fact and conclusions of law in the Decision
and it was filed of record.? A true and correct copy of the Decision is attached hereto as Exhibit
2.

12. In the Decision, Ms. Emmermann found that:

a. HWAN violated NRS 686A.070 five separate times when it stated on its
renewal applications for years 2011-2015 that its service contracts were self-
administered when they were actually administered by CHW Group, Inc.;

b. HWAN violated NRS 686A.070 when it misrepresented in its 2015 renewal

application that it was using an unapproved service contract form;

2 On December 19, 2017, the Division provided a corrected copy of the Decision. The revisions
were non-substantive and were made to correct the cause number in the Commissioner’s adoption
of the hearing officer’s findings and conclusions.

3
15815222
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¢. HWAN failed to make its records available to the Division upon request, in
violation of NRS 690C.325(2);

d. HWAN engaged in unsuitable business practices in violation of NRS
690C.325(1)(b) since 2010 by allowing CHW Group, Inc. to sell 23,889
service contracts under which HWAN was the obligor without CHW Group,
Inc. being registered as a provider in Nevada; and

e. although the Division had failed to give proper notice to HWAN that its 2016
renewal application was incomplete and the reasons therefore, HWAN’s
certificate of registration expired as a matter of law as of November 18, 2016.

13.  The Decision imposed the following penalties:

a. a $30,000.00 fine for six violations of NRS 686A.070;

b. a $500.00 fine in lieu of revocation of HWAN’s certificate of registration for
violation of NRS 690C.325(2);

c. a $50 fine for each violation of NRS 690C.325(1)(b) for CHW Group, Inc.’s
sale of 23,889 service contracts without proper registration, for a total fine of
$1,194,450.00.

14. The Decision further found that, despite the Division’s misfeasance in failing to
notify HWAN that its 2016 renewal application was incomplete, HWAN’s certificate had
nevertheless expired. The Decision gave HWAN an additional 30 days from the date of the
Decision to submit another renewal application. The Division was given 15 days thereafter to
respond and was prohibited from taking action against HWAN related to the lack of registration
for 45 days from the date of the Decision. ‘

15.  The Decision prejudices HWAN’s substantial rights in that it was arbitrary and
capricious and was clearly erroneous in view of the reliable, probative, and substantial evidence.
This is because, inter alia:

a. the evidence presented at the Hearing showed that HWAN did not violate
NRS 686A.070 since there was no evidence presented of any intent to deceive

by making each of the alleged misrepresentations, as is required by that statute

15815222
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and because the Division in fact knew that the statements were inaccurate
when they were made.

b. the evidence presented at the Hearing showed that HWAN did not violate
NRS 690C.325(2) since the Division proffered no proof that HWAN received
the requests for information cited as a basis for that violation.

c. the evidence presented at the Hearing showed that HWAN did not violate
NRS 690C.325(1)(b) and did not —and does not —eng age in unsuitable
business practices since NRS Chapter 690C does not require CHW Group,
Inc. to hold a certificate of registration in order to sell service contracts in this
state on behalf of HWAN, which is itself a properly registered entity.

16.  The Decision further prejudices HWAN’s substantial rights because the Decision:
a. violates HWAN’s constitutional rights to due process;
b. violates clear statutory provisions;
¢. isin excess of the Division’s statutory authority;
d. was made upon improperly admitted evidence; and

is unsupported, incorrect, and against the weight of legal authority and

o

precedent.

17.  Nevada Revised Statute 233B.130(1) provides that a party aggrieved by a final
decision in a contested case in front of an administrative agency is entitled to judicial review of
the decision.

18.  As the Decision is final and adverse to the substantial rights and interests of

HWAN, HWAN is an aggrieved party.

15815222
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WHEREFORE, HWAN prays for relief as follows:

1. For review of the Decision by this Court;
2, For an order vacating the Decision on the bases set forth herein; and
3. For such other relief as the Court may deem appropriate.

DATED this 21st day of December, 2017.

BROW/? HYWSCHRECK LLP

KIRK B. LENHARD, ESQ., Bar No. 1437
klenhard@bhfs.com

TRAVIS F. CHANCE ESQ., Bar No. 13800

tchance@bhfs.com

MACKENZIE WARREN, ESQ., Bar No. 14642

mwarren@bhfs.com

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Telephone 702.382.2101

Facsimile: 702.382.8135

Attorneys for Petitioner

AA001417




Las Vegas, Nevada 89106
(702) 382-2101

BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suitc 1600

O 00 N N W W -

[ o N o T N e N N e O O N T N S
W\IO\UI-PUJN'—‘O\OQJ\]O\(II&UJN'—‘O

INDEX OF EXHIBITS
EXHIBIT DESCRIPTION
NO.
1. Amended Complaint dated September 5, 2017
2. Findings of Fact, Conclusions of Law, Order of Hearing Officer, and Final
Order of the Commissioner dated December 18, 2017
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STATE OF NEVADA

i',, H

DEPARTMENT OF BUSINESS AND INDUSTRY Qiv. af Insurance

DIVISION OF INSURANCE Siale of Nevada

1IN THE MATTER OF )  CAUSENO. 17.0050
)
HOME WARRANRTY ADMINISTRATOR ) AMENDED
OF NEVADA, INC. dhs CHOICE HOME )} COMPLAINT AND APPLICATION
WARRANTY ) FOR ORDER TQ SHOW CAUSE
)
)

Respendent.

)

The State of Nevada, Depariment of Business and Industry, Division of Insurance

(“Division™), sends preetings to:

HOME WARRANTY ADMINISTRATOR OF NEVADA, INC:
dba CHOICE HOME WARRANTY

YOU ARE HEREBY NOTIFIED of the conduct, conditions, or acts which are deemed by the
Commissioner of Insurance (“Commissioner™) to be in violation of the following provision of
Nevada Revised Statules (“NRS™): NRS 686A.070—falsifying material fact in any book, report,
or statement; NRS 690C,325(1)(b)—conducting business in an wunsuitable manner; and
MRS 686A,310—engaging in unfair practices in settling claims.! The Commissioner may refuse
to remew or may suspend a provider’s certificate of registration pursuant to

NRS 690C.3285.

PNRS 690C.120  Applicability of other provisions.

1. Except as otherwise provided in this chapter, the marketing, issuance, safe, offering for
sale, making, proposing to make and administration of service contracts are not subject to the
provisions of title 57 of NRS, except, when applicable, the provisions of:

(a) NRS 6798.020 to 6798.152, inclusive;

(b) NRS 6798.159 to §791R.300, inclusive;

{¢) NRS 679B.310 to §79B.370, inclusive;

{d) NRS 679B.600 to 6793690, inclusive;

{2) NRS G85B.090 to 685B.190, inclusive;

(f) NRB 688A.010 to 686A.095, inclusive;

(g) NE3 686A,160 to 6864187, inclusive; and

(h) NRS 6864.260, 680A.270, 686A.280, 686,300 and 686A.310.
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COMPLAINT

A, Jurisdietion

1

The Comumnissioner has exclusive jurisdietion to regulate the business of service
contracts in the state of Nevada pursuant to chapter 690C of the NRS, The actions
described in this complaint are actions that involve the regulation of the business

of service contracts in the state of Nevada.

B. Respondent

),‘,

Respondent, Home Watranty Administraior of Nevada, Inc. dba Choice Jjome
Warranty (“CHW™), had a cestificate of registration (ORG ID# 113194) as ¢
service contract provider in Nevada since November 18, 2010, CHW submiited &

renewal application of registration on November 8, 2016,

C. Allegations of Faet

1. On July 23, 2010, Insurance Commissioner of California, Steve Poizner, issued a

!\J

cense and desist order to CHW for “acting in a capacity for which a license,
registration, or certificate of authority from the Commissioner was required but
not possessed.” CHW had, through the internet, through toll-free telephone lines,
and through other means and devises, solicited the purchase of home protection
contracts 1o persons residing in California, CHW did not possess the proper
licensure, repistration, or certificate required to conduct such business in
California, An entry of default judgment was entered in this case on October 12,
2010, finding CHW “has coniinued to act in a capdcity for which a home
protection company license or a certificate of authority is required but is not
possessed” thereby issuing CHW a fine of $3,530,000,00.

President of CHW, Victor Mandalawi, signed a 2011-2012 Service Contractor
Provider Renewal Application to the Nevada Division on Insurance on October
31,2011, Mr. Mandalawi falsely answered *no” to question 3(d), on page 2 of the

application, which reads, “Since the last application, has applicant or any of the

Pk
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1 officers listed in Section 1 ever: (d) beén fined by any state governmental agency

) or authority in any matter regarding service contracis?' The “no” answer

3 provided is false because the Insurance Commissioner of California fined CHW

4 $3,530,000.00 on October 12, 2010, during the time between CHW?’s initial (last)

5 application and CHW’s October 31, 2011, renewal application. '

G 3. OnJuly 15, 2011, the Insurance Commissioner of the state of Ollshoma issued

7 an Order in response to an Emergency Cease and Desist Order issued by the

8 Oklahoma Insurance Department on July 29, 2010, The Cease and Desist Order

9 was issued “pursuant to a finding that CHW was unauthorized to engage in the
10 business of offering, providing, servicing, and entering service warranty
11 agreements, service wasranty contrsets, indemmnity agreements or indemnity
12 contracts, aud in violation of Oklahoma inswrance code.” Mr, Mandalawi
13 stipulated on behalf of CHW that CHW “does not liold any license, certificate of
14 authority, or other authorization from the Oklahoma Insurance Department to
15 engage in the business of offering, providing, servicing, and entering sarvice
16 warranty agreements,” On December 29, 2011, the Oklahoma Insnrance
17 Commissioner fined CHW $15,000.00.
18 4. President Victor Mandalawi of CHW signed a 2012-2013 Service Contractor
19 Provider Renewal Application to the Nevada Division on Insurance on Qectober
20 19, 2012, Mr. Mandalawl falsely answered *n0” to question 3{d), on page 2 of
21 the application, which reads, “Since the last application, has applicant or any of
22 the officers listed in Section 1 ever: (d) been fined by any state governmental
23 agency or authority in any matter regarding service contracts?”* The “no” answer
24 provided way false because the Insurance Connmissioner of the state of Oldahoma
25 fined CHW $15,000.00 en December 29, 2011, during the time hetween CHW's
26 last application and CHW's renewa} application.
27 5. On February 7, 2014, the Insurance Commissioner in the State of Oklahoma
28

3
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] issued an Order stating:
) “CHW had willfully violated a Consent Order dated january 2,
2012, by failing 1o pay all valid claims and refunds that arise
3 pursuant to service warranty agreements in Oklahoma. 1T I8
FURTHER ORDERED that Respondent (CHW) has
4 knowingly and willfully violated provisions of the Service
5 Warranty Act; failed to update its address with the Oklahoma
consumer and the Insurance Commissioner; and failed 1o
& respond to the Oklahoma Insurance Conunissioner and, as a
result, Respondent iz fined in the amount of Ten Thousand
7 Dollars.”
8 This Drder was issued in response 1o a consumer complaint submitted to the
Q Insurance Commissioner in the state of Qklahoma alleging that CHW denied a
10 claim from the consumer without ever investipating circumnstances survounding
1] the claim and ignoring repeated attempts from the consumer to resolve the issue
12 in good faith. The February 7, 2014, Order concluded (hat CHW vielated
13 Oklahoma's deceptive trade acts
14 “wy failing fo acknowledge and act promptly upon
15 communication with respect to the claim; by denying
- Johnson’s (aggrieved consumer) claim without conducting
16 reasonable investigation based upon available information;
failing to promptly provide a reasonable explapation to
17 Johnson in relation to the facts or applicable law for the denial
18 of the claim.”
19 6. President Victor Mandalawi of CHW, signed & 2014-2015 Service Confractor
20 Provider Renewal Application o the Nevada Division on Insurance on November
21 12, 2014. Mr. Mandalawi falsely snswered “no” to question 4{d), on page 2 of
0p) the application, which reads, “Since the last application, has applicant or any of
23 the officers listed in Section I ever: (d) been fined by any state povermmentul
24 agency or authority in any matter regarding service contracts?” The “no” answer
95 provided was false beeause the Insuvance Comimissioner of the state of Oklahoma
96 fined CHW $10,000.00 on February 7, 2014, during the time between CHW?s last
27
28
<
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7.

upplication and CHW s renewal application.

CHW und its officers, dircctors, employees, et al,, agreed to a Final Consent
Judgment on May 21, 2015, to resolve a complaint brought by the New Jersey
Attomney General's Office and the New Jersey Division of Consumer Affairs
alleging violation of New lJersey’s Consumer Fraud Act and New Jersey
regulations governing general advertising, The Final Consent Judgment was filed
by the Superior Court of New Jersey and signed by the Honorable Travis L,
Francis on June 9, 20135, and required various injunctive relief, revised business
practices; the reporting of additional consumer complaints; the mandatory
relgining of a compliance monditor; and a settlement payment of §779,913.93,
President Victor Mandslawi of CHW signed a 2015-2016 Service Contracior
Provider Renewal Application to the Nevada Division an Insurance on November
17, 2015, Mr. Mandalawi falsely answered “no™ to question 4(d), on page 2 of
the application, which reads, “Since the last application, has applicant or any of
the officers listed in Section | ever: (d) been fined by any state governmental
agency ar authority in any matter regarding service contracts?” The “no” answer
provided was false becanse the Mew Jersey Attorney General’s Office and the
New Jersey Division of Consumer Affairs settled the matter with CHW for
$779,913.93 during the time between CHW's last application and CHW’s
renewal application,

During the period CHW was repistered as a Service Coniractor Provider in
Nevada, the Nevada Division of Insurance has received more than 80 consumer
complaints,  The consumer’s deseriptions detailing the complaints depict
incidents where CHW does not comumunicate with a policyholder afier the
policyholder has filed a claim, lncidents where policyholder claims are denied
withowt comumunication or investipation, and complaints from service providers

who have not been paid [rosn CHW after performing services for them,

[9a}

AA001424



10
11
12
13
14

15

)
o

B
(9.1

10, CHW submitted their 2016-2017 Serviee Contractor Provider rencwal

application on November 8, 2018, Subsequently, the Nevada Division of
Insurance requested information from CHW inquiring as fo how many open
conbiacts and clairns CHW had in Nevada., CHW has since responded to the

Division’s request upon a subpoena ordered in these proceedings.

D, Violations Alleged

1.

5.

NRS 686A.070 provides that it is unlawful to knowingly make or cause to he
made any false entry of o material fact in any bool, report, or statement of any
person or knowingly omit to make a true entry of any matertal fact pertaining to
such person’s business in any book, report, or statement of such person, Any
person who violates, or with like intent, aids or abets any violation of this section
is puilty of a gross misdemeanor.

CHW by and through its president, Victor Mandalawi, engaged in acts that
constitute the nnlawful making of false entry ol malerial fact in each of CHW’s
renewal applications in the years 2011, 2012, 2014, and 2015,

CHW’s complaints regarding failures to communicate with polieyholders and
inappropriately denying claims viclates NRS 686A.310(1)(b)— failing o
acknowledge and act reasopably promptly upon communications with respect to
cluims arising under insurance policies.”

The business practices of CHW, as documented by Nevada complaints; the Better
Business Bureau, news and media outlets; and the findings of thct of the various
Courts” actions described above, constitute a pattern of behavior that CHW is
aperating in an unsuitable manner. CHW?s practices cause injury to the general
public with such frequency us to indicate a pensral business practice. As such,
CHW is in violation of NRS 6798,125(2)~conducting business in an unsuitable
manuer.

Pursuant to the findings of fact of the various Courts’ Orders described above,

jov]
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CHW also is in violation of NRS 686A.170—engaping in unfair and deceptive
trade practices.

6. The Commissioner may refuse to renew or may suspend & provider's certificate

of registration pursuant to NRS 690C.325,
E. Action Required
Based upen the foregoing and pursuant to NRS 690C.325;

I, Refuse to renew and revoke, subject to the rights afforded under the law, the
certificate of registration for HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME WARRANTY.

2. Pursuant  to  NRS  G6B6A.183(1Xa), fine HOME WARRANTY
ADMINISTRATOR OF NEVADA, INC. dba CHOICE HOME WARRANTY
$5,000 for each act or violation of NRS 686A.010 to 686A.310.

3. Pursuant io NRS 690C.325, discipline and/or refuse to renew and revoke HOME
WARRANTY ADMIMISTRATOR OF NEVADA, INC, dba CHOICE HOME
WARRANTY for violating NRS 690C.320(2) and failing to make available o
the Commissioner for inspection any accounts, books, and records concerning
any service contracl issued, sold, or offered for sale by the provider.

4. Issue acease and desist order pursuant to NRE 686A.170.

3. Withhold the security deposit, as requived by NRS 690C.170(2), 10 service
existing contractual obligations of HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC, dba CHOICE HOME WARRANTY.

6. Order any other action deemed appropriate by the Hearing Officer.

il APPLICATION FOR ORDER TO SHOW CAUSE

Under the authority of Title 57 of the NRS, and other applicable laws and regulations of
the Staie of Nevada, and other general powers and duties of the Conunissioner, the Division
hereby respectfully requests that an Owder to Show Cause be issued requiring Respondent

HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. dba CHOICE HOME
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WARRANTY to appear and show cause, if any, why the non-renewsl of its certificate of
registration, and the imposition of fines and a cease and desist, should not be ordered.

Al the hearing, the Division may offer written and ors} evidence. Respondent dlso would
have the opportunity to ofter written and oral evidence,

Pursuant to Nevada Administrative Code (NAC) 679B.311, Respondent may choose to
be represented by an altorney in this matter. If Respondent wishes to be represented by an aliomey,
Respondent shall notify the Division in writing of the name, address, and telephone number of its
counsel not later than five (5) days before the hearing.

WHEREFORE, unless Respondent appears at the time and place of the hearing and
shows good and just canse why appropriate administrative action should not be taken, the

Commissioner may issue an Order against Respondent for the relief requested by the Division,

DATED this 5% day of September 2017,

ADAM PAUL LAXALT
Attorney General

By ﬁ /-:& <
RICHARD PAILI YIEN™
Deputy Attorney General
100 N, Carson Strect
Carson City, Nevada 8970}
(773) 684-1129
Attorney for the Division of Insurance

oo
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CERTIFICATE OF SERVICE
I hereby certify that [ have this date served the AMENDED COMPLAINT AND
APPLICATION FOR ORDER TO SHOW CAUSE, in CAUSE NQ. 17.0050, via electronic

mail, to the following:

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: klenhard@bhfs.com

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: tchancef@bhfs.com

Lari Grifa, Esq.

Archer & Greiner, P.C,

Court Plaza South, West Wing
21 Main Street, Suite 333
Hackensack, NJ 07601

E-MAIL: lprifa@archeriaw.com

and the originals of the foregoing were hand-delivered to:

Alexia M. Emmermann, Esq.

Hearing Officer

Department of Business and Industry
Division of Insurance

181§ East College Parkway, Suite 103
Carson City, NV 89706

and coples of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Attorney General
Nevada Atiomey General's Office

E-MAIL: ryien@@ap.nv.20v

DATED this 6™ day of Geptember, 2017,

iR

Employee of (he State of Nevada
Department of Business and Industry
Division ol Insurance
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[
f DEC 1 8 2007

STATE OF NEVADA TS
DEPARTMENT OF BUSINESS AND INDUSTRY Cine e
DIVISION OF INSURANCE "
IN THE MATTER OF CAUSE NO. 17.0050

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME

WARRANTY,
Respondent.
FINDINGS OF FACT, CONCLUSIONS OF LAW,
ORDER QF HEARING OFFICER
AND FINAL ORDER OF THE COMMISSIONER!

This matter is before the Nevada Division of Insurance (“Division™) on an Order 1o Show Cause
issued by the Commissioner of Insurance (“Commissioner”) on May 11, 2017, against Home Warranty
Administrator of Nevada, Inc. dba Cheice Home Warranty, The Commissioner, as head of the Division,
is charged with regulating the business of insurance in Nevada, NRS 232.820, -,825.2; NRS 6798.120,
The Division alleges that Respondent violated various provisions of the Nevada Revised Statutes
(*NRS") title 57 (“Insurance Code™ and of insurance regulations found under the Nevada
Administrative Code (“NAC"). A hearing was scheduled for August 1, 2017, and continued 1o
September 12, 2017, A prehearing conference was held on September 8, 2017, at the office of the
Division in Carson City. The hearing was held on September 12, 13, and 14, 2017, at the office of the
Division in Carson City. At the close of the hearing, the Parties were ordered to file briefs on a legal
issue due on October 30, 2017, and written closing arguments due on November 15, 2017. On
November 7, 2017, Respondent filed a motion 10 sirike portions of the Division’s brief. The motiot
was denied, but the Parties were granted five extra pages for their written closing arguments to address
any issues from the briefs, and the duc date for the written closings was extended to November 17,

2017,

' See NRS 679B.360.2-3 (explaining that “the Commissioner shall make an order on hearing covering

matters involved in such hearing” and enumerating what is required in the order); NRS 679B.330.1

(authorizing the Commissioner to appoint a person as a hearing officer for a hearing); and

NAC 679B.411 (“The hearing officer shall file a copy of his or her order with the Division” and “[i]f
-
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1. FINDINGS OF FACT”

A. HWAN Applications

I. CHW Group, Inc. (“CHW Group”) was incorporated in the State of New Jersey in May
2005, Victor Mandalawi {“Mandalawi™) and Victor Hakim (“Hakim”} set up the company to provide
service contracts. Both Hakim and Mandalawi are officers for CHW Group: Hakim is the chief
executive officer and Mandsalawi is the president. The company operates under the name “Choice
Home Warranty,” which is registered as a fictitious name in New Jersey. CHW Group uses the brand
Choice Home Warranty, to include the website www.ChoiceHomeWarranty.com. CHW Group owns
the website, through which all service contracts are sold and administered. Hakim has final say or
approval on all content on the website. CHW Group’s employees handle sales, marketing, claims,
finance, CHW Group’s sales, marketing, and finance occur at its office located at 1090 King Georges
Post Road in Edison, New Jersey; CHW Group’s operations, or claims handling, occurs at 2 Executive
Drive in Somerset, New Jersey. CHW Group is not registered to do business in Nevada. (Ex. A; Test,
Mandalawi; Test. Hakim; Test, Ramirez.)

2. Under the name Choice Home Warranty, CHW Group sold service contracts online, so
sales reached consumers nationally, and consumers were purchasing the service contract in states where
CHW Group was not licensed, Mandalawi and Hakim were pot aware that other states required a
license in order 1o sell this type of product. Choice Home Warranty was named in administrative
actions in different states. As a result, Mandalawi created the Home Warranty Administrators name for
states that require licensure. Home Warranty Administrator of Wevada, Inc. (“HWAN”) was
incorporated in Nevada on July 23, 2010. Mandalawi is the only employee for each of the Home
Warranty Administrators companies. HWAN's address is 90 Washinglon Valley Road in Bedminster,
New Jersey, (Test. Mandalawi.)

3 On or about July 29, 2010, Mandalawi signed a service contract provider application on

the hearing officer is not the Commissioner, the Commissioner will indicate on the order his or her

concurrence or disagreement with the order of the hearing officer™),

* The hearing transcripts are distinguished by day, not volume number or consecutively numbered

pages. Accordingly, the transcripts are distinguished in the citations as “Tr.1” for the hearing transcript
-2~
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behalf of Home Warranty Administrator of Nevada, Inc., which was received by the Division on or
about September 2, 2010. (Ex. 22; Ex. P.) Mandalawi is noted on the application as president of
HWAN. (Ex, 22; Ex. P at 12--14; Ex, C; Test. Mandalawi.)

4, On July 29, 2010, HWAN entered into an independent service provider agreement
(“Agreement”) with CHW Group. Through the Agreement, CHW Group handles sales, marketing,
operations (claims), and advertising for HWAN service contracts, while HWAN handles regulatory
compliarice. CHW Group maintains the service contracts sold to Nevada consumers. According to the
Agreement, CHW Group is responsible for providing the following services:

*  Communicaling with potential clients (the “Clients”) seeking Warrantics and negotiating
the signing of contracts, the form of which shall be previously approved by HWA[N],
between Clients and HWA[N}],
¢ Collecting any and all amounts paid by the Clients for the Warranties and distributing
same to HW[AN] pursuant to the terms of Article 2 hereof;
» Keeping records of all Warranties
»  Providing customer service to Clients; and .
s Inspecting any claims made by Clients regarding goods under a Warranty and, if
possible, repairing same or causing same to be replaced.
(Ex. E.) CHW Group sells service contracts on behalf of HWAN per the Agreement. When CHW
Group sells s contract, CHW Group collects the payment from the consumer, and that money is
eventually paid to HWAN. (Test. Mandalawi; Test. Hakim.)

5. According to the 2010 application, an administrator was not designated to be responsible
for the administration of Nevada contracts. (Ex. 22; Ex. Pat 1)

6. According to the application®s Section [I, neither the applicant nor any of the officers
listed in Section [ had ever been refused a license or régistration or had an existing license suspended or
revoked by any state, nor had the applicant or any of the officers listed in Section I been fined by any
state or governmental agency or authority in any matter regarding service contracts. (Ex. 22; Ex. P at
2; Test. Mandalawi.)

7. As part of the application, HWAN submitted its proposed contract. {Test. Mandalawi.)

3. On November 30, 2010, the Division issued HWAN a letter, along with a certificate of

registration (“COR”) with Company 1D No. 113194 and with an anniversary date of November 18 of

on September 12, 2017, “Tr.2” for the hearing transcript on September 13, 2017, and *Tr.3” for the
hearing transcript on September 14, 2017,
-
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each year. (Ex. U; Ex. 22; Test. Mandalawi.) In the leter, the Division noted that it had reviewed the
service contract #HWAADMIN-8/2/10 that was submitted with the application, and that it was
approved for use. (Ex. Uatl.)

9, In 2011, HWAN submitted anothet service contract for approval, The Division
approved the service contract under the form number HWA-NV-0711. (Test. Mandalawi; Test. Ghan.)

10.  The service contract shows the Home Warranty Administrators® logo at the top right of
the first page, Under it is the name Choice Home Warranty followed by the text “*America’s Choice in
Home Warranty Protection,” and under the text in finer print it says “Obligor: Home Warranty
Administrator of Nevada, Inc.” This first page is a sample letter to the consumer, The first two lines of
the letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chose to
protect your home with a home warranty.” The consumer is asked to read the coverage, The letter
includes a toll-free number, (888)-531-5403, and a website, www.ChoiceHomeWarranty.com. Under
the letter in finer print, it states that the contract explains the coverage, limitations, and exclusions,
Then there are two boxes: the box on the left identifies the contract number, contract term, covered
property, property type, rate, and service call fee; the box on the right identifies the coverage plan,
included items, and optional coverage, Under the two boxes is the name Choice Home Warranty and
the address, 510 Thornafl Street, Edison, NY 08837, along with the toll<free number {888) 531-5403.
The bottom right of the page contains “HWA-NV-0711" in a finer print, which indicates approval by
the Division in July 2011, and is applied to each page. (Ex. 35; Ex. EE; Test. Ghan: Test. Jain; Test,
Mandalawi.})

il According to Mandalawi, there are no contracts sold to Nevada consumers other than the
Nevada contract authorized in 2011, (Test. Mandalawi.)

12, For the registration years 2011 through 2016, HWAN filed renewal applications. (Ex. 2,
4,5,7,12,21; Ex. I; Test. Mandalawi.)

13, The renewal applications asked the applicant to identity the pre-approved service
contract form name and form numbers that applicant sells in Nevada, On each application, HWAN
identified form HWA-NV-0711. (Bx. 2,4,5, 7. 12,21, Ex. 1)

/74
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14, The renewal applications for the years 2011, 2012, and 2013 asked the following
questions:
+ “Have there been any changes in the executive officers or in the officers responsible

for service contract business since your last application?”
* “Have you made any changes in the administrator or designated a new administrator

since your last application? Current administrator is listed as:”

» “Since the last application, has applicant or any of the officers listed in question 1
ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... [or] {d)Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”

On behalf of HWAN, Mandalawi answered “No™ to each of the questions, For the current
administrator, Mandalawi wrote “Self.” (Ex, 2, 4, 5; Ex. I; Test. Dennis; Test. Mandalawi.)

15.  The renewal applications for years 2011, 2012, and 2013 were approved, (Ex. Y, Z,
AA; Test. Mandalawi.)

16.  The rencwal applications also ask how many service contracts were sold to Mevads
residents, other information related to revenue, claims paid, and customer complaints, and information
about how complaints are handled. Mandalawi responded to these questions for the renewal
applications for years 2011, 2012, and 2013, (Ex. 2,4, 5; Ex. 1)

17. In 2013, the Division initiated an investigation into Choice Home Warranty, and began
monitoring complaints, The Division also discovered that a company called Cheice Home Warranty
had administrative actions against it in several states. (Test. Jain.)

8. in cmail cotrespondence with Mandalawi refated to a consumer complaint, Elena
Ahrens, then-Chief of the Property and Casualty Section, indicated that she wanted to work with
Mandalawi “regarding having an official dba of Choice Home Warranty,” She said that she had
stopped the issuance of a cease and desist, and wanted to remedy the siteation from oceurring in the
future. (Ex. T at 1.} The Division asked HWAN to register the dba Choice Home Warranty because
the Division “thought it was confusing for consumers having just the name Home Warranty of
Nevada.” (Test. Mandalawi.) Mandalawi registered the dba “Choice Home Warcanty™ under HWAN,
(Ex. T at 7-11; Ex. B; Ex. 30-32; Test. Mandalawi.)

19, The Division issued a memo to then-Commissioner Scotl J. Kipper from Derick Dennis,

Management Analyst, indicating that Mandalawi notified the Division that HWAN filed the dba name,

-5-
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*Choice Home Warranty,” in Carson City and Washoe County. A handwritten note on the memo
states, “'7/8/14 This was at the request of the Division, recornmend approval” with Ahrens™ initials “ea.”
(Ex. 23 at 3; Ex. Q.) The Division issued a new Certificate of Registration dated July 14, 2014, under
HWAN’s same Company 1D Na. 113194, {or Home Warranty Administrator of Mevada, Inc. dba
Choice Home Warranty. (Ex. 23; Ex. T at 39, 51-53; Test. Mandalawi,)

20.  For the registration years beginning 2014, 2015, and 2016, HWAN filed rencwal
applications. The applicant was listed as “Home Warranty Administrator of Nevada, Inc. dba Choice
Home Warranty.” (Ex. 7, 12, 21; Ex. I, Test. Mandalawi.)

21, The renewal applications for the years 2014, 2015, and 2016 asked the same following
questions:

¢ “Have there been any changes in the executive officers or in the officers responsible

for service contract business since your last application?”
« “Have you made any changes in the administrator or designated a new administrator
since your last application? Current administrator is listed as:™ ,
= “Since the last application, has applicant or any of the officers listed in question |
ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... {or] (d)Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”
On behalf of HWAN, Mandalawi answered “No” 1o each of the guestions. (Ex. 7, 12, 21; Test,
Mandalawi.} For the current administrator, Mandalawi wrote “Self.” (Ex. 21)

22, The renewal application for 2014, 2015, and 2016 added a request that the applicant
“List all aliascs or names under which the company conducts business (Doing Business As). Provide
supporting documerdtation.” On behalf of HWAN, Mandalawi answered “NA™ because he believed the
question related to additional fictitious names. (Ex. 7, 12, 21; Ex. L at 12, 16, 20; Test. Mandalawi.)

23, The renewal applications for 2014, 20135, and 2016 also ask how many service contracts
were sold to Nevada residents, other information related to revenue, claims paid, and customer
complaints, and information about how complaints are handled. For years 2014, 2015, and 2018,
Mandalawi respended to some of these questions, but left blank the number of customer complaints by
Nevada residents and the guestion asking how complaints are handled. (Ex. 7, 12, 21; Ex. | at 14, 18,
23.)

111
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24, The renewal applications for years 2014 and 2015 were approved. (Ex. BB, CC; Test.
Mandalawi.)

25. At the time the Division received HWAN’s 2016 renewal application, the Division
requested additional information because the application was deemed incomplete, Specifically, the
statutory security deposit was not sufficient and questions on the application were left blank. The
Division's requests for information were ignored. As of the date of the hearing, the Division had not
received all of the information requested. (Ex. 33; Ex. L; Ex. DD; Test, Jain.)

26. As a result of this matter, Mandalawi ledrned that HWAN’s COR was inactive. Mary
Strong, Management Analyst HI, emailed HWAN on July 21, 2017, explaining that HWAN's COR had
expired and that the 2016 renewal application was denied. No additional explanation was provided. A
printout of HWAN's licensing status with the Division stiows that HWAN dba Choice Home Warranty
is inactive as of 11/18/2016. (Ex. O, DD; Test. Mandalawi.)

B. Complaints

27. In 2009, the Division began receiving complaints about Choice Home Warranty, which
was not registered to sell service contracts in Nevada. (Ex. 28 at2; Ex. Jat2)

28.  On January 4, 2014, the Division received a complaint from a technician who provided
services to a consumer on behalf of Choice Home Warranty, but “CHW (CHOICE HOME
WARRANTY, CHW GROUP)" refused to pay them the $20,000 alleged to be owed. The Division
worked out a settlement between Choice Home Warranty and the technician for $7,296. (Ex. 25; Test.
Kuhiman.)

29.  On July 16, 2014, the Division received a consumer complaint against Choice Home
Warranty alleging that Choice Home Warranty failed to pay a valid claim for a broken air conditioning
(“ASC) unit under the service contract (policy number 628975268). The consumer was forced to pay
$1,025 for an A/C compressor that the consumer believed should have been covered by the service
contract. The consumer requested the claim denial in writing, but was told by the Choice Home
Warranty employee claimed that it was against company policy to issue a denial in writing. (Ex. 11;
Test. Kuhiman.}

17
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30. On November 19, 2014, the Division reccived a consumer complaint against Choice
Home Warranty alleging Choice Home Warranty improperly denied a claim when the consumer’s pipe
broke the same day he had purchased the service contract (policy number 465308123). The consumer
paid $826 for repair of a broken pipe. The consumer also complained becanse he felt Choice Home
Warranty's advertisement was deceitful and misleading by claiming that the consumer could get
coverage “today,” when the contract requires a thirty-day waiting period. The Division worked out a
seitlement between Choice Home Warranty and the consumer for $500. (Ex. t1; Test. Kuhlman.)

31, On July 12, 2016, the Division received a consumer complaint against Choice Home
Warranty alleging Choice Home Warranty improperly denied a claim for a broken A/C unit. The
consumer filed a ¢laim with Choice Home Warranty on June 27, 2016, and Choice Home Warranty
sent a technician, who replaced the capacitor, The A/C unit failed again within a few hours. The
technician returned to ook at the unit three times and provided all the information Choice had
requested. The A/C unit still had not been fixed. The consumer called Choice Home Warranty
numerous times and was put on hold on every call for extensive periods and, after 45 minutes, the call
would fail. The consumer was tald that the ¢laim was rejected because the consumer did not maintain
the unit. The consumer sent Choice Home Warranty proof that he did maintain the unit. The consumer
explained that the situation was a “life or death situation” because his significant other, who is disabled,
suffered from heatstroke because she and their little dog have been left in the house with lempetatures
exceeding 100-plus degrees. On or about July 25, 2016, the Division worked out a settlement between
Choice Home Warranty and the consumer for $1,500. (Ex. 38; Test. Kuhiman.)

32.  On October 4, 2016, the Division received a consumer complaint against Choice [Home
Warranty alleging Choice Home Warranty improperly denied a claim for a broken A/C unit. The
consumer filed a claim with Choice Home Warranty on June 8, 2016, and Choice Home Warranty sent
eight technicians and four A/C companies, and all agreed that the A/C compressor and coil needed to
be replaced. Choice Home Warranty denied the elaim explaining that it had a photo of the unit from
August 17, 2016 showing that no maintenance had been done on the unit. The consumer asked for a
copy of the photo, but Choice Home Warranty did not provide the photo. The consumer faxed her

maintenance records for the A/C unit, but was told that Choice Home Watranty could not read the

8-
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records. At the time of the complaint, the consumer was alleged to havé endured ten weeks without
A/C in Las Vegas. (Ex. 24; Test, Kuhlman.)

33, In all, the Division had received approximately 8¢ complaints about Choice Home
Warranty. Eliminating duplicates, the total was 62. At the time the Complaint, only 2 complaints were
open. All other complainis had been closed. The Division’s concein was that Choice Home Warranty
had a higher ratio of complaints than any other of the 170-plus service contract providers licensed in
Nevada. (Ex. 28; Ex. J, W; Test. Jain.)

34.  The Division conducted a general search on Choice Home Warranty online, and
discovered numerous complaints by consumers on different websites, (Test. Jain.)

35.  The Business Consumer Alliance rated Choice Home Warranty with an “F”. 1t notes the
company's website as www.choicehomewatranty, DBAs are CHW Group, Inec,, Victor Mandalawi as
president, and Victor Hakim as principal, (Ex. 9.)

36.  On October 31, 2016, Mike from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty in Edison, New Jersey, was attempting to withdraw money
from the consumer’s bank account afier the contract period ended. (Ex. 14.)

37.  On July 7, 2016, Stardust from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty refused to replace a pool pump because it was not correctly
installed. (Ex. 15.)

38.  On April 20, 2016, Ira B. from Las Vegas, Nevada, a technician, posted a complaint on
Ripoff Report advising people to stay away from Choice Home Warranty because Choice Home
Warranty does not pay its vendors, and requires vendors fo use repair pants according to their terms.
(Ex. 16.)

39.  OnJanuary 14, 2016, laappliance from Las Vegas, Nevada posted a complaint on Ripoff
Report that Choice Home Wartanty is a huge scam among contractors. The company had completed
200 jobs for Choice Home Warranty, but Choice Home Warranty had not yet paid them. (Ex. 17.)

40.  On October 12, 2016, David N. of Las Vegas, Nevada posted a complaint on Yelp.com
that Choice Home Warranty improperly denied his claims on two occasions. The second claim denial

was afler a technician came and inspected the microwave and took photos. The consumer included in
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his complaint the he received an émail from Choice Home Warranty that said, “CHW strives to be rated
#1 in the home warranty industry. Help us succeed with your positive feedback and you will réceive 1
FREE month of coverage.” (Ex. 18at2))

4].  Choice Home Warranty has been the subject of complaints in other cities—Houston,
Texas, Chicago, Hlinois, Overland Park, Kansas, and Titusville, Florida. According 10 the reports,
Choice Home Warranty in New Jersey denies claims on the basis that the consumers did not maintain
their units, even after-consumers provide proof of maintenance, (Ex, 19, 19a, 20, 203, 39, 40, and 40a.)

42, In reviewing complaints, Mandalawi has CHW Group employees participate in the
resolution. Mandalawi distinguishes claims as problems with a system or appliance, and a complaint as
a consumer who is dissatisfied with the claim or outcome. When complaints are received, they are
handled by CHW Group employees. If they are escalated, Mandalawi gets involved. Mandalawi has
final authority on complaints and “want{s] to be sure that CHW Group is adhering to the terms and
conditions of the policy and make[s] sure they are in compliance.” Complaint resolution activity is
done at Executive Drive, CHW Group’s Somerset location; sales and marketing is done at the King
Georges Post Road in Edison. Mandalawi spends most of his time at the Somerset location, (Test.
Mandalawi; Test. Ramirez.)

43.  Atameeting of the Parties pending this proceeding, Mandalawi and Hakim reviewed the
records of HWAN to determine how many complaints they have received from the Division since
HWAN’s inception. (Test. Mandalawi; Test. Hakim,)

44.  CHW Group handled the claims for the consumer complaints filed with the Division.
CHW Group documents its communications with the consumers, CHW Group concluded that the
consumers' claims were not covered by the service contracts. (Test. Ramirez.)

45. HWAN presented what it named “Customer Testimonials NV DOI Status of HWAN,”
which is 867 pages of positive testimonials of Choice Home Warranty consumers from around the
country, including Nevada, (Ex. M)

C. Regulatory Actions
46. On July 23, 2010, California issucd a ccase and desist order against Choice Home

Warranty and its officers, along with notices related to a monetary penalty and right to hearing for
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acting as a provider of home protection contracts without a license. (Ex. | at 1-4 of 16.) A final order
was entered on August 19, 2010, On October 12, 2010, the California Insurance Commissioner found
that Choice Home Warranty acted as a home protection company without a license from October 25,
2008 through October 1, 2010, and fined Choice Home Warranty $3,530,000, In December 2010,
Mandalawi, as president of Choice Home Warranty, entéred into an agreement with California agrecing
to take certain actions with vegard to their business, and pay a $10,000 fine, The agreement was
adopted by the California Commissioner on January 6, 2011, (Ex. I; Ex. G.)

47, On July 29, 2010, Oklahoma issued a cease and desist against Choice Home Warranty
for engaging in service warranty contracts without authorization. Despite the order, Choice Home
Warranty continued 1o engage in the business. The matter was settled on January 2, 2012, with a fine
of $15,000, and Choice Home Warranty was permitted to continue servicing existing contracts. (Ex. 3;
Ex. H.)

48.  On February 7, 2014, the Oklshoma Commissioner issued an order alleging that Choice
Home Warranty continued to engage in the business “in a course of unfair and deceptive conduct while
eircumventing regulatory authority.” (Ex. 3 at 2,) Choice Home Warranty was fined $10,000. (Ex. 3.)
On October 21, 2010, the Insurance Commissioner of the State of Washington issued an Order to Cease
and Desist against CHW Group, Inc. doing business as Choice Home Warranty and
www.ChoicelHomeWarranty.com, Victor Mandalawi, President of CHW Group, Inc. (incorporated in
both New York and New Jersey), and others, The Order demanded that all named parties, who are
unlicensed in Washington, cease transacting in the unauthorized business of insurance in Washington,
seeking business in Washington, and soliciting Washington residents to buy unauthorized products
based on the sale of at feast 92 service contrdcts, On January 27, 2011, the Washington Commissioner
issued a Final Order Terminating Proceeding after the named parties filed a stipulation withdrawing
their hearing demand, The Final Order indicated that the Order to Cease and Desist would remain in
cffect indefinitely. (Ex. 8 at 3 of 32.)

49.  OnJune 9, 2013, CHW Group, Inc. dba Choice Home Warranty, Victor Mandalawi, and
Victor Hakim agreed to a Final Consent Judgment with the New Jersey Aftorney General’s Office for

allegations of using deceptive means 1o deny claims after the New Jersey Division of Consumer Affairs

“1t-

AA001440




received 1,085 complaints about Choice Home Warranty. The Judgment requires Choice Home
Warranty, Mandalawi, and Hakim 1o address issues related to improper advertisements, sales
representatives’ misrepresentations, terms and conditions of the contract, properly licensed technicians,
fair review of claims, timely payment to technicians, payment in lieu of replacement, refunds, training
of employees handling sales and claims, and future consumer complaints. Choice Home Wartanty,
Mandalawi, and Hakim were required to pay a $779,913.93 fine including consumer restitution, revise
their business practices, pay for an independent compliance monitor to oversee compliance with the
terms of the Judgment, and execute confessions of judgment in the event of a default on the Judgment.
(Ex.6; Ex. F, X))
D. Other Evidence Presented at Heuaring

S0.  in 2016, Home Warranty Administrator of Florida, Inc. and Choice Home Warranty
were named defendants in a civil action in New Jersey. That same year, CHW Group, Inc. dba Choice
Home Warranty and Victor Mandalawi were named defendants in & civil complaint in South Carolina.
(Ex. 9, 29; Test. Mandalawi.)

51.  As part of the Division’s investigation, it obtained a2 copy of Home Warranty
Administrator of South Carolina, Inc.’s application with the State of South Carolina submitted by
Mandalawi. The application included a biographical affidavit, which requesied information about
Mandalawi's background. To the question, “Are you operating, acting, or have acted as a controlling
person for any other service contract provider or service contract related company?”, Mandalawi
responded yes. To the question, “Have you or a service coniract provider or service contract related
company in which you were, or are a controlling person, ever been disciplined by a state regulatory
body?”, Mandalawi responded yes. To the question, “Have you or a service contract provider or
service contract refated company for which you were, or are a controlling person, ever been subject to a
cease and desist letter or order, or enjoined, either temporarily or permanently, in any judicial,
administrative, regulatory or disciplinary action?”, Mandalawi responded yes,

Attached to the biographical affidavit is Mandalawi’s résumé. According to it; Mandalawi is
the President of Home Warranty Administrators, which “is currently licensed / registered in Arizona,

Florida, Hlinois, New York, Nevada, Oklahoma, and Texas.” Mandalawi has held this position since
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2010. The résumé also shows that Mandalawi is also President of Choice Home Warranty, and has
held this position since 2008. (Ex. 41 at 14.)

Mandalawi presented a letter to the South Carolina Department of Insurance explaining his
“Yes” responses to the questions on the biographical affidavit. In the letter, Mandalawi introduces
himself as president of Home Warranty Administrator of South Carolina, Inc., and all of its affiliates,
which includes HWAN, and president of Choice Home Warranty. Through the letter, Mandalawi
explains that

Choice Home Warranty (CHW) was the subject of a cease and desist letter in California,

Oklahoma, and Washington. I3 California, CHW enteréd into a consent order, in

Oklahoma, Home Warranty Administrator of Oklahoma, Inc, is [sic) now holds a Service

Warranty License, and in Washington CHW is complying with ail terms of the cease and

desist.

CHW has been doing business for roughly two years and our home state of New Jersey

does riot require companies, such as ours, to be licensed. During the course of its

activities, CHW discovered that all states are not created equal when it came 1o licensing

requirements for service contracts. In fact, the very definition of the words “service
contracts” changes from state to state, To address this newly discovered issue, CHW

developed the Home Warranty adminisirators (“HWA®™) brand. That is, in order 1o

address every state's particular requirements, a separate HWA was created for that state,
(Ex. 41 a1 15-16; Test. Mandalawi.)

52, Choice Home Warranty has a landing page, which is a webpage that consumers land on
whén they click a particular email or ifiternet link to Choice Home Warranty. The landing page is part
of Choice Home Warranty's intemet advertising. A potential consumer would enter his/her zip code.
Choice Home Warranty provides some general information and invites people to call them at (888)
531-5403. The advertisement is copyrighted 2017 Choice Home Warranty, and includes its address,
1090 King Georges Post Rd. Edison, NJj 58837, and phone number (288) $31-5403, Ia finer print at the
bottom of the advertisement are links to Choice Home Warranty’s limits of Hability and exclusions,
other terms, and the privacy policy. (Ex. 26; Test. Jain; Test. Hakim.)

53. On Awvgust 21, 2017, Felecia Casci, Supervising Legal Secretary at the Division,
received an email from ‘CHOICE Warranty (enews@choicehomewarranty.com)” with the subject,
“VIP Offer: $50 Off & 1 Month Frec” in her personal email account. Choice Home Warranty,

identified at the top of the email, invites Casci to “Never Pay for Covered Home Repairs Again,”

offering $30 off and one month free. According to the email, Choice Home Warranty plans are subject
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to terms and conditions. Choice Home Warranty identifies its address as 1090 King Georges Post Rd,
Edison, NJ 08837, and phone humber as 800-814-4206. The advertisement is copyrighted to Choice
Home Warranty in 2017. Nothing in the solicitation identified HWAN as the party selling the service
contract. (Ex, 27; Test. Cascl.)

54, On August 16, 2017, Casci received another email from “CHOICE Warranty
(enews(@choicehomewarranty.com)” with the subject, “We Appreciate You Felecin” in her personal
email account. Choice Home Warranty, identified at the top of the email, invites Casci to “Never Pay
for Covered Home Repairs Again,” offering $75 off and one month free. According to the email,
Choice Home Warranty plans are subject to terms and conditions. Choice Home Warranty identifies its
address as 1090 King Georges Post Rd, Edison, NJ 08837, and phone number as 800-814-4206. The
advertisement is copyrighted to Choice Home Warranty in 2017, (Ex. 27; Test. Casei.)

55.  The Division discovered that some service contracts issued by HWAN were not
approved for use. In the unapproved service contract’s letter to the consumer, the first two lines of the
letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chose to protéct
your home with a CHW Warranty.” Again in the second paragraph, there is a reference to CHW
Warranty. Under the two boxes is the name Choice Home Warranty and the address, 1090 King
Georges Post Road, Edison, NJ 08837, along with the toll-free number (888) 531-5403. There is no
service contract form number on the bottom of the page indicating approval by the Division. The font
of the contract is reduced such that the contract is 4 pages long instead of the 5 ' pages in the approved
service contract. (Ex, 37; Test. Ghan.)

56. When Hakim acknowledged that CHY Group is not licensed to sel, solicit, or offer for
sale service contracts in Nevada, he explained that “Pursuant to section 630C.120.2, administrators are
not required to be licensed to sell service contracts in Nevada,” (Test. Hakim.)

57.  The sewp for HWAN in Nevada is the same setup Mandalawi uses for all of the Home
Warranty Administrators companies, All of these entities have a contract with CHW Group, and all of
the entities use the website www.choicechomewarranty.com to sell their service contracts. All of the
entities use substantially the same contract and terms of service. All of the businesses use CHW

Group's services as provided in agreements similar to the Agreement HWAN has with CHW Group.
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‘This creates efficiencies in managing the product being sold across the country, with the nuances of
different states’ requirements ideniified in the service contract sent to consumers, (Test. Mandalawi.)

58.  Since HWAN became licensed in Nevada, CHW Group has continually provided
services to HWAN through the Agreement. CHW Group has tracked its claims statistics. According
to its claims statistics, 23,889 customers have purchased a service contract through Choice Home
Warranty in Nevada since 201 1. (Ex. K; Test. Hakim.)

59.  In some years, the Division cominunicated with Mandalawi by telephone or emaii when
items were not provided with HWAN’s applications, (Test. Mandalawi.)

1. CONCLUSIONS OF LAW

In its Amended Complaint, the Division seeks administrative action against Respondent for
(1) falsifying material facts in its applications; (2) engaging in unfair practices in settling claims;
(3) conducting business in an unsuitable manner; and (4) failing to make records available fo the
Commissioner upon request, The Division also seeks a cease and desist order because the Commissioner
refused o renew Respondent’s 2016 COR. The Division bears the burden of showing, by a preponderance
of the evidence, that Respondent violated these provisions of the Insurance Code. In hearings for the
Division, “The hearing officer shall liberally consirue the pleadings and disregard any defects which do not
affect the substantial rights of any party.” NAC 6798.245.

A. Jurisdiction

The Commissioner is charged with regulating the business of service contracts, which includes
but is not limited to promulgating regulations, reviewing provider records, investigating complaints and
alleged violations of law, and conducting examinations, NRS 679B,120.3 & -5, 690C,300, -310 & -
.320. Service contracts are regulated under the Insurance Code pursuant to chapter 690C,

B. Statement of Law

In Nevada, “A provider shall not issue, sell or offer for saie service contracts in this state unless
the provider has been issued a certificate of registration pursuant to the provisions of [NRS chapter
690C1." NRS 690C.156. A provider “means a person who is obligaied to a holder pursuant to the
terms of a service contract to repair, replace or perform maintenance on, or to indemnify the holder for

the costs of repairing, replacing or perforning maintenance on, goods.” NRS 690C.070. A holderis a
Nevada resident who may enforce the rights under & service coniract. NRS 690C.060. An

administrator “means a person who is responsible for administering a service contract that is issued,
sold or offered for sale by a provider,” NRS 690C.020.
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A provider who wishes to issue, sell or offer for sale service contracts in this state must

submit to the Commissioner: A registration application. on a form prescribed by the

Commissioner; . . . A copy of each lype of service contract the provider proposes to issue,

sell or offer for sale; {and] The name, address and telephone number of each

administrator with whom the provider intends to contract . . ..
NRS 690C.160.1(a). (c)-(d).

A certificate of registration is valid for 1 year afier the date the Commissioner issues the

certificate to the provider. A provider may renew his or her certificate of registration if,

before the certificate expires, the provider submits to the Commissioner an application on

a form prescribed by the Commissioner, {among other things].

NRS 690C.160.3.

Providers are required to comply with certain requirements te ensure the provider is financially
viable. NRS 690C.170. A provider has limitations on the name of its business, and may not use the
name of another provider. NRS 690C.200.1(h). A provider's service contract must comply with
certain provisions. For example, a service contract must be “understandable and printed in a typeface
that is casy to read.” NRS690C.260.1(a). A service contract must also “{ilnclude the name and
address of the provider and, if applicable: The name and address of the administrator, ., .”
NRS 690C.260.1(d)(1). A provider is orohibited from making “a false or misleading statement” or
“intentionally omit[ting) a material statement.” NRS 690C.260.2,

When a provider receives a claim, it must address the claim witiiin a reasonable amount of time.
If a claim “relates to goods that are essential to the health and safety of the holder”, emergency
provisions must be included in the contract. NAC 690C.110.1(e). Related to claims, certain activities
are considered unfair practices:

(a) Misrepresenting o insureds or claimants periinent facts or insurance policy

provisions relating to any coverage at issue.

{b) Failing to acknowledge and act reasonably promptly dpon communications with

respect to claims arising under insurance policies.

(¢) Failing to adopt and implement reasonable standards for the prompt investigation and

processing of claims arising under insurance policies.

{e) Failing to effectuate prompt, fair and equitable settlements of claims in which
lability of the insurer has become reasonably clear,

{n) Failing to provide promptly to an insured a reagonable explaration of the basis in the
insurance policy, with respect to the facts of the insured’s claim and the applicable
faw, for the denial of the claim or for an offer to settle or compromise the claim.

NRS 686A.310.1.
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Generally, no other provision of the lnsﬁrance Code applies except as otherwise provided in
NRS chapter 690C. NRS 690C.120. Provisions that specifically apply to service contracts include
trade  practices, examinations, hearings, certain prohibitions, process, and advertising,
NRS 690C.120.1. Also, “[a] provider, person who sells service contracts, administrator or any other
person is not required to obtain a certificate of authority from the Commissioner pursvant to chapter
680A of NRS to issue, sell, offer for sale or administer service contracts.” NRS 690C.120.2,

The Commissioner is authorized to observe the conduct of a-service contract provider to ensure
that “business is not conducied in an unsuitable manner.” NRS 6798.125.2.

*IU]nsuitable manner” means conducting [] business in a manner which:

I. Results in a violation of any statute or regulation of this State relating to insurance;

2. Results in an intentional violation of any other statule or regulation of this State; or

3. Causes injury to the general public,

w with such frequency as to indicate a general business practice.

NAC 679B.0385.
C. Respondent

In order to address the Division’s allegations, the Hearing Officer must make a determination
about the parties involved in this matter because many of the issues presented in this hearing hang on
who the service contract provider is. Relying on the use of the different names by Respondent’s
witnesses, who interact with or on behalf of Respondent through a contracs, and who would most be
familiar with the entities, the Hearing Officer relies on the names used in the hearing as follaws:

s Home Warranty Administrator of Nevada, Inc. is HWAN

e g};é)jj;e Home Warranty is CHW Group, Inc., CHW, and Choice Home Warranty

* Home Warranty Administrators is an affiliate of companies with the name Home
Warranty Adnunistrator of [State]

In this case, HWAN is the legal entity that has been authorized to be a serviee contract provider
in Nevada. HWAN contracted with CHW Group, or Choice Home Warranty, as administrator of
HWAN’s service contracts. In 2014, the Division requested HWAN to register the fictitious name,
Choice Home Warranty.

The evidence is clear that Choice Home Warranty is CHW Group, Reéspondents have argued

this throughout the case. (Resp’t’s Prehr’g Stmt 3-4.) During the hearing, Mandalawi, Hakim, and

Ramirez referred to CHW Group as Choice Home Warranty. Mandalawi and Hakim both testified that

=17«

AA001446




23

24

25

HWAN’s administrator is CHW Group, and that HWAN and CHW Group ¢ngaged in a contract for
such setvices. Choice Home Warranty is owned and controlled by CHW Group. CHW Group owns
the website www.ChoiceHomeWarranty.com, through which various service contracts are sold and
administered, and the eraployees handling sales, marketing, claims, finance, etc. are all CHW Group
employees.  Finally, according to Mandalawi’s résumé submitted to the State of South Carolina in
2011, Mandalawi was the president of Home Warranty Administrators and the president of Choice
Home Warranty. The names are listed in his résumé as two separate companies. At the time the South
Carolina application was filed, which included Mandalawi’s résumé, Choice Home Warranty was not
registered as a dba for HWAN. This leads to the conelusion that Choice Home Warranty is CHW
Group, Inc.

When an entity registers a dba, or fictitious nanie, the entity creates a name under which it will
operate. This does not create 4 new company or change the entity’s légal status. Registering a dba
cannot make one company liabie for the acts of another company, even if the two companies share the
same name-—it is a legal impossibility., Further, NRS 690C.200.1(h) prohibits a provider from using a
name that is the name of another provider, Choice Home Warranty, under CHW Group, is another
provider even if it is not a Nevada-registered provider. Why the Division requested HWAN to register
the dba Choice Home Warranty is unknown, as it makes the arrangement of these businesses confusing
at best. Registering Choice Home Warranty as HWAN’s dba did not make HWAN and CHW Group
one legal entity for purposes of regulation. Accordingly, it is the Hearing Officer’s position that Choice
Home Warranty as discussed in this matter should not be treated as a fictitious name of HWAN, but
instead as a separate company under CHW Group. For purposes of this Order, the Hearing Officer
relies on this distinction between HWAN and Choice Home Warranty: HWAN is one legal entity, and
Choice Home Warranty is CHW Group, an incorporated entify that is separate from HWAN.

D, The Division Claims Respondent Made False Entries of Material Facts in s Applications
1. Administrative Actions Against Choice Home Warranty

The Division claims that by failing to disclose other states’ administrative actions against

Choice Home Warranty on its Nevada renewal applications, Respondent engaged in acts that constitute

the unlawtul making of false entry of material fact in vialation of NRS 686A.070. The Hearing Officer
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disagrees.

Respondent argucs that it is 1egallyvand factually impossible for HWAN to have made false
misrepresentations in its renewal applications because the remewal applications do not ask for
regulatory information about any of the officers of the applicant, and the Hearing Officer agrees. The
Division’s questions in each of the renewal applications do not ask whether any of the applicant's
officers have had actions taken against them; rathér, the questions ask whether any of the new officers
identified in the renewal application have had actions taken against them. If the Division wanted to
know whether any of applicant’s officers had administrative actions taken against them in other states,
the Division should have asked that question. The Division's intent regarding the questions on its own
renewal application is not clear, and it would be fimproper to hold applicants responsible for failing to
disclose information about which the Division never asked.

For the renewal applications submitted for 2011, 2012, and 2013, the service contract provider
that submitted the applications with the Division is Home Warranty Administrators of Nevada, Inc.
HWAN is incorporated in Nevada, creating an independent legal entity. As its own legal entity,
HWAN is responsible for the acts of its business. At no time during this period was HWAN named in
any administrative action in any other state. Therefore, it cannot be said that HWAN made a false entry
on the renewal applications for these years by not reporting administrative actions against Choice
Home Warranty.

For the renewal applications submitted for 2014 and 20135, the service contract provider that
submitted the applications with the Division is Home Warranly Administrators of Nevada, Inc. dba
Choice Home Warranty. As explained in Section C above, however, Choice Home Warranty is CHW
Group. It is a Jegal impossibility for HWAN to also be CHW Group even if HWAN registered a dba
called Choice Home Warranty. HWAN did not violate Nevada law by failing to disclose
administrative actions taken against CHW Group in other states, CHW Group is HWAN’s
administrator, and none of the applications asked whether the administrator or its officers have been the
subject of administrative actions in other states. To that end, HWAN was not required to report
administrative aclions against Choice Home Warranty in its 2014 and 2015 renewal applications.

111
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2. Applications Filed with the Division

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, the evidence shows that Respondent did make a false entry of material fact in its applications.
All the applications presented at the hearing ask the applicant to disclose the name of the administrator.
For all of the renewal applications Mandalawi submitted on behalf of HWAN, the administrator is
noted as “self,” and this was not true. “Self” means that the service contract provider—HWAN in this
case—was administering all of the claims. According to the testimony of Mandalawi, Hakim, and
Ramirez, Choice Home Warranty (which is CHW Group) is the administrator for HWAN. Respondent
argues that this fact was disclosed in HWAN contract HWA-NV-0711, which was provided to the
Division in 2011. Even if the disclosure is sufficient to say the Division was on notice in 2011 (when
the HWAN contract was approved) that Choice Home Warranty was the administrator, every renewal
application submitted indicated the contrary, When asked on the renewal applications whether there
were any changes to the administrator or a newly designated administrator, in each renewal application,
Mandalawi{ responded that there was no changz—the administrator was “self,” which is HWAN. If
CHW Group was the administrator, then “self” was not an accurate response to the question on the
applications. Claims administration is a material part of service confracts and, therefore, a material
fact, required by NRS 690C.160.3. As such, HWAN misstated a material fact in its application. For
each application year starting in 2011 that HWAN repotted “self” as the administrator, is one violation
0f NRS 686A.070. (Five connis,)

Additionally, HWAN indicated in its applications filed starting in 2011 that it was using the
service contract HWA-NV-0711 that was approved by the Division. On at least one occasion, there is
evidence that HWAN used a service conteact that, in fact, was not approved by the Division. Service
contracts must comply with certain provisions of the Insurance Code and, therefore, must be approved
before they are used. The application year 2015 did not disclose the use of an unapproved form. The
service contract is a material part of the service contract provider apnlication and, therefore, a material
fact of the application. As such, HWAN misstated another material fact in its 2015 renewal
application, in violation of NRS 686A.070. (One count.y
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E. The Division Claims Respondent Has Engaged in Unfair Practices in Settling Claims

The Division alleges that the number of complaints against Respondent show that Respondent
has engaged in unfair practices in settiing claims in violation of NRS 686A.310 and had, thiereby, acted
in an unsuitable manner. NRS 679B.125.2. Respondent argues that the number of complaints does not
amount to unfair practices in settling claims, and that it believes it provides Nevada customers sterling
service,

In this case, the evidence shows that the Division received at least 63 individual consumer
complaints about HWAN, and 25 consumer complaints against Choice Home Warranty, Of the
complaints, five were presented at the hearing: three complaints from 2014 and two complaints from
2016. The complaints allege that Choice Home Warranty did ot cover appliances thal consumers
believed were covered, or that Choice Home Warranty did not pay the techaician who provided
sérvices on the appliance. When the Division got involved, HWAN agreed to cover or settle the
complaints, The Division's evidence says the claims were covered; Respondent’s evidence says the
claims were not covered. Respondent's agrecing o pay the claims as a result of the Divisién’s
involvement does not mean that Respondent admitted that the claims were covered. As presented, the
Division’s evidence was insufficient to show that Respondent erigaged in unfair practices in settling
claims.

F. The Division Claims Respondent Has Failed to Make Its Records Available

The Division claims that Respondent failed to make available information requested by the
Commissioner in violation of NRS 690C.320.2, The Division sought information about HWAN's
claims and open comivacts in Nevada. Respondent argues that the Division presented no evidence to
support this claim,

The evidence shows that the Division made several requests of Respondent through Mandalawi,
including to Mandalawi’s email address of record, Respondent acknowledpes having communicated
with the Division via email or telephone on other occasions, as evident through the testimony and
exhibits. The parties both state that the requested information was produced, but only afler a subpoena
was issued, which was at least six months after the renewal application was received. Moreover, this

information relating to how many open contracts and claims Respondent had in Nevada was requested
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in the renewal application, but Respondent did not respond to those questions. The law is clear that,
upon the Commissioner’s request, “[a] provider shall...make available” records concerning any
service coniract issued, sold, or offered for sale available. NRS 690C.320.2. Thus, Respondent
violated NRS 690C.320.2 when it did not produce such information when requested. (t)ne count.)
G. Respondent Has Conducted Business in an Unsuitable Manner
{. Complaints Against Respondent

The Division claims that, given the number of consumer complaints in Nevada, media reports,
and findings by -other states, constitutes a pattern of behavior that Respondent is operating in an
unsuitable manner, and that Respondent’s practices cause injury to the general public with such
frequency as to indicate a peneral business practice, in violation of NRS 690C.325,1(b) and
NRS 6798,125.2.

The evidence shows a number of consumer complaints posted online. These reports include
complaints by Nevadans, but the Division made no effort to verify the substance of the complaints.
This evidence, whiic consistent with the consumer complaints received by the Division, does not
substantiate that Respondent is operating in an unsuitable manner because the substance of the reports
was not vetted. This evidence tends to corroborate that there may be a problem with claims handling,
These violations are troubling, and may warrant further review to determine whether Respondent’s
claims handling is appropriate. However, this evidence regarding claims handling does not show that
Respondent is violating Nevada laws or causing injury to the general public “with such frequency as to
indicate a general business practice.”

2. HWAN's Association with CHW Group

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, as argued by Respondent, the Hearing Officer concludes that Respondent conducted business
in an unsuitable manner by allowing an unregistered entity to engage in the business of service
contracts in Nevada.

Respondent argues that the Division violated its due process rights in claiming that HWAN
allowed CHW Group to operate without 2 license because Respondent “never received proper notice of

the Division’s argument that CHW Groug, Inc. is one and the same with HWAN." (HWAN’s Closing
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Arg. 4) Respondent further argues that this Order should find “that HWAN and CHW are separate
entities and that CHW has not used HWAN to avoid its own licensing.” (ld, at 7.) The Hearing Officer
finds Respondent’s arguments ta be contradictory and unsupported.

Based on the Amended Complaint, it is clear that the Division considered HWAN and Choice
Home Warranty to be ong-and-the-same entity,.  When the Division claimed that Respondent should
have disclosed that Choice Home Warranty had been disciplined in other states, Respondent argued in
its prehearing statement that no such duty existed because HWAN and Choice Home Warranty are two
separate ¢ntities because Choice Home Warranty is CHW Group.  Facts about how Respondent
operates were presented during the hearing, and it was Respondent’s witnesses who explained who the
different entitics, and their respective roles, are. Respondent brought as witnesses the CEQ of CHW
Group and the COO of CHW Group, in addition to Mandalawi, President of both HWAN and CHW
Group, who all spoke proficiently about the entities and clearly distinguished them. It was
Respondent’s position that Choice Home Warranty was CHW Group, and Respondent presented
considerable evidence to support its position. Respondent cannot claim that HWAN and Choice Home
Warranty aré two separate entities and, in the same breath, conclude that Respondent had no notice of
the Division’s position that HWAN and Choice Home Warranty were considered one and the same
entity to avoid responsibility for violations of law that resulted from the very conclusion they
advocated. Therefore, it cannot be said that Respondent had no natice of the Division’s argument that
CHW Group is one and the same with HWAN,

Respondent also argues that the Division is cquitably estopped trom taking action against it
because the Division knew that CHW Group and HWAN were seiling ccatrazte in Nevada, There is no
evidence that the Diviston knew that CHW Group and Choice Home Warranty were the same. The
record likewise shows no evidence that the Division was aware that CHW Group was selling contracts
in Nevada, only that Choice Home Warranty was selling contracts in Nevada. The Division asked
HWAN to register Choice Home Warranty as a dba because, afier a discussion with Mandalawi, “[i]t
was identified that Choice and HWAN were one and the same entity, that Choice was not selling
illegally because HWAN was a licensed entity in Nevada.” (Test. Jain.) Respondent argues that it

detrimentally relicd upon the Division’s representation that in exchange for HWAN’s use of the
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fictitious name, the Division released the legal right to initiate an adversarial action that HWAN and
CHW Group are the same entity. How a fictitious name registration amounts to detrimental reliance is
unclear. The Commissioner’s obligation under the Insurance Code is to protect Nevadans in the
business of service contracts. The Commissioner cannot ignore her charge under the law—when an
entity is viojating a law that harms Nevadans, the Commissioner must act,

Respondent claims that the Division is estopped from taking action against Respondent because
the Division made express representations to HWAN relative to HWAN's relationship with CHW
Group, and that HWAN relied on these in conducting its operations. There is no evidence in the record
that HWAN had to or did change its operations as a result of the dba registered in Nevada, More
importantly, theve is no evidence that the Division knew that Choice Home Varranty was CHW Group
or of the contract between HWAN and CHW Group. Even if in 2011 the Division approved a contract
in 2001 that indicated that Choice Home Warranty was administering the contract, contract
administration is not approval to issue, sell, or offer for sale service contracts. Moreover, after that
contract was approved in 2011, Respondent indicated that it was itself administering its service
cohtracts, which was not true.

Based on the presentation of Mandalawi and Hakim, CHW Group, Inc. is the legal entity that
controls and operates all the content, data, contracts, information, processing, management, claims,
marketing, advertising, and sales of all praducts sold through HWAN, while HWAN manages
regulatory compliance. Respondent claims this creates efficiencies in managing the product being sold
across the country, with the nuances of different states’ requirements identified in the service contract
issued to consumers. According to Hakim, an administrator is permitted 1 issue, sell, and offer for sale
or administer service contracls without a certificaie of registration pursuant to NRS 690C.120.2.
Hakim is incorrect.

Nevada law clearly prohibits the issuance, sale, or offering for sale service contracts unless the
provider has been issued a centificate of registration. NRS 690C.150. The provision Hakim incorrectly
relies on, NRS chapter 690C section 120 subsection 2, involves a certificate of authérity issued
pursuant to NRS chapter 680A, which is a certificate issued to insurance companies to operate in

Nevada. A cettificate of registration and a certificate of authority are two different things, What NRS
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690C.120.2 says is that a certificate of authority is nol required in the business of service contracts and,
so, anyoné involved in service contracts is not required to obtain a certificate of authority. It most
certainly does not say that an administrator may issug, sell, or offer to sell service vontracts: without
proper registration pursuant to NRS 690C.150. Such a reading would make the entirety of NRS chapter
690C a nullity.

By definition, an administrator should not be engaged in issuing, selling, or offering to sell
service contracts. Hakim, Mandalawi, and Ramirez alf testified that Choice Home Warranty handles afl
sales, advertising, and marketing for HWAN. As Hakim stated, his interest in HWAN is that HWAN
continue to operate, “because if {HWAN is] not operating in the State of Nevada, then Choice Home
Warranty is not operating in the State of Nevada.” (Tr3, 98:9-16.) This is a reflection of CHW
Group’s intent to operate in Nevada using HWAN for “regulatory compliance.” This intent is further
retlected in the service contract that was sold in Nevada that identified CHW Warranly as the
company-—a service contract that was not approved for use in Nevada.

Based on the evidence, it is clear that “regulatory compliance” as stated by Mandalawi means
that HWAN holds the certificate of registration in Nevada, and nothing more. Since receiving its COR,
HWAN has been merely a figurchead, enabling an unlicensed entily to engage in the business of
service contracts in Nevada under HWAN’s license. CHW Group has engaged in the business of
service contracts without a license, which is a violation of NRS 690C.150, and skirted regulation by the
Division, which is a danger to the public. This activity has been occurring since at least 2010, when
HWAN was first licensed. With the sale of over 689,000 service contracts, it is undeniable that it is
Respondent’s practice to allow CHW Group to issue, sell, and offer for sale service contracts in
Nevada, thereby avoiding regulation for zach contract sold in Nevada. HWAN’s practice has occurred
with such frequency as to indicate a general business practice, which amounts to conducting business in
an unsuitable manner, in violation of NRS 690C.325 and 6798.125.

H. The Division Requests a Cease and Desist Order to Prevent Respondeént from Engaging in
the Business of Service Contracts Without a Certificate of Registration

In the Amended Complaint, the Division indicates that Respondent filed a renewal application

for 2016, and that the Commissioner is authorized to refuse to renew a provider’s cettificate of

L
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registration ("COR™), The Division requested a cease and desist be issued. In arguing that
Respondent’s 2016 COR was propérly denied the Division appears to be claiming that Respondent is
improperly engaging in the business of service contracts, Respondent argues that it had no notice of the
facts underlying the Division’s position that it did not appropriately renew its COR in 2016,
Mandalawi believed that the issue of the 2016 renewal application would be considered in this hearing
and that, until then, HWAN could continue operating in Nevada. (Test, Mandalawi,) The Hearing
Officer finds that the Division did not properly notify Respondent that the 2016 renewal application
was denied.

I Nevada, certificates of registration for service contract providers expire one year after the
COR is issued. NRS 690C.160.3. Nothing in Nevada Jaw grants the Division authority to allow a
provider to centinue operating after the expiration of a COR, but a provider may submit a renewal
application to receive a new COR to continue operating. 1t is unclear how the automatic expiration of a
COR after one year would require notice to the provider for due process purposes when the law cleatly
makes the COR available for one year and no longer. However, when a provider timely submits a
renewal applicaticn that is denied, then the Division must issue a notice te the provider about the
denial, providing an explanation for the denial and an opporlunity for the provider to request a hearing
on the propriety of the denial. A hearing on such denials are heard within 30 days,

In this case, Respondent timely filed a renewal application on or about November 7, 2016, w©
oblain a new COR, When the Division found the renewal application to be incomplete, the Division
should have promptly notified Respondent that the renewal application was not complete and,
therefore, denied so that Respondent would know that it was not approved to continue operating in
Nevada. Notice of the denial was finally provided on or about July 21, 2017, almost eight months after
HWAN submitted the application. The denial also provided no information as to why the renewal
application was denied, nor did it notify Respondent that it could appeal the decision through a hearing
request. Thus, the Hearing Officer finds that for the service contracts sold up until the date of this
Order, Respondent cannot be found to have sold without a valid COR i violation of Nevada law since
the Division did not properly notify Respondent of the denial with an explanation of the denial or of the

opperiunity for a hearing on the denial, which would have been adjudicatzd within 30 days of a hearing

i
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request and prevented 13 months of Respondent selling service contracts without a COR.

Nonetheless, the registration expired as a matter of law on November 18, 2016, Therefore, as of
the date of this Order, Respondent is on notice that it must apply for a renewal of its certificate of
registration if it wishes to continue in the business of service contracts in Nevada within 30 days of the
date: of this Order, The Division must issue its determination on the application no later than 15
business days after receipt of the complete application. As a result, the Division cannot take action
against Respondent for issuing, selling, or offering for sale service contracts without a certificate of
registration from the date of this Order plus 45 days.’

ORDER OF THE HEARING OFFICER

Based on the foregoing Findings of Fact and Conclusions of Law, the preponderance of the
evidence presented at hearing shows that Respondent has violated the provisions of the Insurance Code
complained of by the Division. Accordingly, the Hearing Officer HEREBY ORDERS that:

1. Respondent be fined 330,000, the maximum fine of $5,000 allowed under NRS 686A.183.1(a),
for each of six violations of making 8 false entry of material fact in a record or statement in

violation of NRS 686A.070;

e

Respondent be fined $500, an administrative fine authorized pursuant to NRES 690C.325.1 in
liew of a revocation, for failing to make its records available to the Commissioner upon request;
3. Respondent be fined $50 for each act or violation,' for conduciing business in an unsuitable

manner by allowing an unregislered entity to issue and offer service contracts in Nevada, and to
sell 23,889 service contracts in Nevada through Respondent’s certificate of registration, for a
tatal of $1,194,450; and

i

11/

i

111

¥ This ruling does not prevent the Division from taking action for other violations in connection with
the service contracis issued, sold, or offered for saie, during this period if any are later discovered.
“ Pursuant to NRS 690C.325.1, the maximum administrative fine allowed is $1,000 per act or violation.

.27-
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4, If Respondent wishes to continue engaging in the business of service contracts in Nevada,
Respondeni may apply for a certificate of registration as provided. in this Order.

5. All administrative fines imposed in this Order are due no later than 30 days from the date of this
Order.
So ORDERED this 18" day of December 2017,

G 2L

Aléxia M Emmermans®
Hearing Officer

FINAL ORDER OF THE COMMISSIONER

Based on the record in this administrative hearing and having reviewegd.the ing Officer’s

1 7, 0080 4
Findings of Fact and Conclusion of Law in this matter, Cause No. 168436, 1 concur with the Hearing

Officer’s Order. For good cause appearing, [ specifically adopt the Findings of Fact, Conclusions of
Law, and Order of the Hearing Officer as the Final Order in this matter.

IT IS SO ORDERED,
gla
DATED this }.‘; ____day of December, 2017,

oy, M,M/”'/é
L ﬂ”"ﬂ
BARBARA D. RICHARDSON
Commissioner of Insurance
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served the FINDINGS OF FACT,
CONCLUSIONS OF LAW, ORDER OF HEARING OFFICER, AND FINAL ORDER
OF THE COMMISSIONER, in CAUSE NO. 17.08560, via ¢lectronic mail and by mailing a
true and correct copy thereof, properly addressed with postage prepaid, certified mail retorn
receipt requested, to the following:

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: kfenhard @bbfs com
CERTIFIED MAIL NO. 7017 1070 Q000 8962 9357

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

B-MAIL: whance @bhfs.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9364

Lori Grifa, Esq.

Archer & Greiner, P.C,

Court Plaza South, West Wing

21 Main Street, Suite 353

Hackensack, NJ 07601

E-MAIL; fgrifa@urcherluw.com

CERTIFIED MAIL NO. 7017 1670 0000 8962 9371

and copies of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Atlorney General
Nevada Attorney General’s Office
E-MAIL: ryien®@ag.nv.gov

DATED this 18" day of December, 2017.

{ 7

Emplost[e of the State of Nevada

Departthent of Business and Industry

Division of Insurance

-1-
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Case No.: 17 OC 00269 1B
Dept. No.: 1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF |’
NEVADA, INC., dba CHOICE HOME

WARRANTY, a Nevada COl'pOI‘ﬂtiOI‘l, ORDER FOR BRIEFING SCHEDULE
Petitioner,

VS.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY - DIVISION OF
INSURANCE, a Nevada administrative agency,

Respondent.

On December 22, 2017, Petitioner filed a Petition for Judicial Review. Petitioner must

serve the Petition for Judicial Review upon the agency and every party within 45 days after the

filing of the Petition for Judicial Review. NRS 233B.130(5).

The agency and any party desiring to participate in the judicial review must file and serve
a statement of intent to participate within 20 days after service of the Petition for Judicial
Review. NRS 233B.130(3).

The agency that rendered the decision shall transmit to this Court the entire record,
including a transeript, within 30 days after service of the Petition for Judicial Review, and shall
give written notice of the transmittal. NRS 233B.131(1). “The record may be shortened by
stipulation of the parties to the proceeding.” Jd.

Petitioners must file and serve an Opening Brief (memorandum of points and authorities)
within 40 days after the agency has given written notice that the record has been filed with the

Court. NRS 233B.133(1). Petitioners’ failure 1o file an Opening Brief within the time limitation

-1-
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shall be deemed an admission the appeal was not well founded and shall constitute adequate
cause for dismissal of this action.

Respondents shall file and serve an Answering Brief (memorandum of points and
authorities) within 30 days after service of Petitioners’ Opening Brief. NRS 233B.133(2).
Petitioner may file and serve and Reply Brief (memorandum of points and authorities) within 30
days after service of Respondent’s Answering Brief. NRS 233B.133(3). Either party shall file a
request for submission once the appeal is fully briefed to bring the matter to this Court’s
attention.

Any party may request a hearing within 7 days after expiration of the time within which
Petitioners are required to file a Reply Brief. NRS 233B.133(4). The grant or denial of a
hearing shall lie within the Court’s discretion. Rule 15 FIDCR.

IT 1S SO ORDERED.

Dated this £ éTdCay of December, 2017.
Q_ > W

TAMES T. RUSSELL
STRICT JUDGE

v
joe]
4
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), 1 certify that I am an employee of the First Judicial District
Court, and that on this é/_@ day of December, 2017, 1 deposited for mailing at Carson City,

Nevada, a true and correct copy of the foregoing Order addressed as follows:

Kirk B. Lenhard, Esq.
100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614

Travis F. Chance, Esq.
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

Lori Grifa, Esq.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, NJ 07601

Richard Yien

Deputy Attorney General
100 N. Carson Street
Carson City, NV 89701

4_1@ T

Angela Jeffries
Judicial Assistant, Dept. 1
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AFFT
Brownstein Hyatt Farber Schreck, LLP
Kirk B. Lenhard, Esq.

100 North City Pkwy., #1600

L.as Vegas, NV 891086
State Bar No.: 1437

Attorney(s) for; Petitioner(s)

FIRST JUDICIAL DISTRICT COURT
CARSON CITY, NEVADA

Case No.. 170C002691B

Dept. No.: |
Home Warranty Administrator of Nevada, Inc. dba Choice Home
Warranty, a Nevada corporation | Date:

ve Petitioner(s) ! Time:

State of Nevada, Department of Business and Industry - Division of
Insurance, a Nevada administrative agency

Respondent(s) i

H

the United States, over 18 years of age, licensed to serve civil process in the State of Nevada under license #6504,
and not a parly to or interested in the proceeding in which this affidavit is made. The affiant received 1 copy(ies) of
the: Petition for Judicial Review on the 2nd day of January, 2018 and served the same on the 2pd day of
January, 2018 at 1:34pm by serving the Adverse Party, State of Nevada, Department of Business and Industry
= Division of Insurance, a Nevada administrative agency by personally delivering and leaving a copy at Qffice of
Nevada Aftorney General. 100 N. Carson $t., Carson City, NV 89701 with Diana Herrera as Administrative

Assistant | an agent lawfully designated by statute to accept service of process.

D. PISCIOTTA

L) Notary Public - Stats of Nevada
Xx7) Apvowitent Racordsd in Washos Goosly
No: 05-16:306-2 - Explres ALgums 29, 2018

State of Nevada, County of _Washoe ¢ 0 < } ‘\‘\ -
SUBSCRIBED AND SWORN to before me on this L forb B el
Affignt - Sophia A. McMahan # R-058810
2nd__ dayof /yJanuary 2018
///'/‘//7/”7_% Legal Process Service License # 604
Notary Public D Pisri;’c;/tié = WorkQrderNo 1708997
' I LRERRBR IR Y 00 I
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NICHOLAS A. TRUTANICH

ADAM PAUL LAXALT o .
Chief of Staff

Attorney General

KI‘I’I‘AI\" . ‘BHIRUD
STATE OF NEVADA General Counsel
OFIICE OF THE ATTORNEY GENERAL
100 Noyth Carson Strect
Carson City, Nevada 89701

DATE RECEIVED: \Ez \ (&
RECEIVED BY: —D\(Lﬂa ‘R(o VYA
CASI

NAME: Fome {/Uavmn'rv Admin. o€ Newockoo, \WE.. v

Seke of Newvada  Vepodrrment of BT - Druision of
' LU C

CASE
NUMBER:=0C002064 18 court: st ) D

DOCUMENT(S) RECELVED: Pelibion (or Jvdhicial Ve eu)

NOTICE ' |

NRS 41.031(2) provides in part that, in any action against the State of
Nevada, the action must be brought in the name of the State of Nevada on relation
of the particular department, commission, board or other agency of the state whose
actions are the basis for the suit. In an action against the State of Nevada, the
summons and a copy of the complaint must be served upon the Attorney General, at
the Office of the Attorney General in Carson City and upon the person serving in
the office of administrative head of the named agency. Service on the Attorney
_General or designee does not constitute service on _anv individual or
administrative head.

This Receipt acknowledges that the documents described herein have been
received by the Nevada Attorney General or the designee authorized by NRS 41.031
(2) (a). This Receipt does not ensure that any party, person or agency has been
properly served, nor does it waive any legal requirement for service.

Receipt of a subpoena by the Office of the Attorney General does not
constitute vahid service of the subpoena upon any individual or upon any state
agency, excepl the Office of the Attorney General. Receipt of summons and
complaint or any other process by the Attorney General or designece does
not constitute service upon any individual, nor does it constitute service
upon the administrative head of an agency pursuant to NRS 41.0321 (2)(b).

Telephone: 77 41100 o Fax: 775-684-1108 « Web: agnvagov o E-mail: pginfofag.nv.goy
Twitter: &NevadaAG o Facebook: INVAttorneyGeneral o YouTube: /NevadaAG
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(702) 471-7255

Legal Process Service, 724 S. 8th Street, Las Vegas, NV 83101
M

AFFT
Brownstein Hyatt Farber Schreck, LLP

Kirk B. Lenhard, Esq.
100 North City Pkwy., #1600

Las Vegas, NV 89106
State Bar No.. 1437

Attorney(s) for: Petitioner(s)

FIRST JUDIGIAL DISTRICT COURT
CARSON CITY, NEVADA

Case No.: 170C002691B

Dept. No.: i
Home Warranty Administrator of Nevada, Inc. dba Choice Home
Warranty, a Nevada corporation Date:
vs Petitioner(s) Time:

State of Nevada, Department of Business and Industry - Division of
Insurance, a Nevada administrative agency

Respondent(s)

AFFIDAVIT OF SERVICE

I, Sophia A. McMahan, being duly sworn deposes and says: That at all times herein affiant was and is a citizen of

the United States, over 18 years of age, licensed to serve civil process in the State of Nevada under license #604,
and not a party to or interested in the proceeding in which this affidavit is made. The afﬁant/received 1 copy(ies) of
the: Petition for Judicial Review on the 2nd day of January. 2018 and served the same on the 2nd day of
January, 2018 at 1:03pm by serving the Adverse Party, State of Nevada, Department of Business and industry
- Division of Insurance, a Nevada administrative agency by personally delivering and leaving a copy at Nevada

with Yvonne Renta as Leqal Secretary an agent lawfully designated by statute to accept service of process.

D. PISCIOTTA
Nolary Public - Stats of Nevada
#/ Aopoiatant Recardzd in Washoa Counly
Ho: 06+ 1584052 - Expires Augast 23, 2018

. State of Nevada, County of _Washoe r { {’f L .

: 4 \ /
' SUBSCRIBED AND SWORN to before me on this \ 4 Podp VSl
2nd  day Of \ J,anuary ' 2018

Afn:im JSOpma A. McMahan # R-058810

,A////[ / Legal Process Service License # 604

// WorkOrderNo 1708398

Nofary Pubie ' 5. iscioti O RAEIREL BRI 0 e 6
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ADAM PAUL LAXALT
Attorney General

RICHARD PAILI YIEN
Deputy Attorney General
Nevada Bar No. 13035
Office of the Attorney General
100 N. Carson Street

Carson City, NV 89701
E-mail; ryien@ag.nv.gov
Attorneys for Respondent
Nevada Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
HOME WARRANTY ADMINISTRATOR OF CASE No.: 17 0C 00269 1B
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation, DEPT No.: 1
Petitioner,

VS,

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY, DIVISION OF
INSURANCE, a Nevada administrative agency,

Respondents.

ADMINISTRATIVE RECORD
Pursuant to NRS 233B.140, the STATE OF NEVADA, DEPARTMENT OF BUSINESS AND

INDUSTRY, DIVISION OF INSURANCE, (“DOI”) now files the entire record of the proceedings under
review by this Court as a result of the Petition for Judicial Review pursuant to NRS 233B.130 filed by
HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. dba CHOICE HOME WARRANTY,
Petitioner.

1

111

111

1
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RECORDS FOR CAUSE NO: 17.0050

DOCUMENT BATES NO.
1. | Complaint and Application for Order to Show Cause 000001-000010
2. Order to Show Cause 000011-000014
3. | Order Appointing Hearing Officer 000015-000017
4. Application for Subpoena Duces Tecum 000018-000021
5. Subpoena Duces Tecum 000022-000025
6. Letter from Lori Grifa to Alexia Emmermann, Hearing Officer re: 000026-000032
Respondent’s Petition to Enlarge Time to Respond to Subpoena Duces
Tecum
7. | Notice of Non-Opposition to Respondent’s Request for Extension of 000033-000034
Time to Comply with Subpoena Duces Tecum
8. | Petition to Enlarge Time to Respond to Subpoena Duces Tecum 000035-000038
9. | Notice of Representation 000039-000040
10. | Second Request for Extension of Time to Comply with Subpoena Duces | 000041-000044
Tecum
11. | Notice of Non-Opposition to Respondent’s Second Request for Extension | 000045-000046
of Time to Comply with Subpoena Duces Tecum
12. | Letter to Richard Yien from Lori Grifa in response to Subpoena Duces 000047-000048
Tecum
13. | Joint Request to Continue Hearing 000049-000051
14. | Order on Motion Requesting Extension of Time and Order on Joint 000052-000054
Request for Continuance
15. | Prehearing Order 000055-000060
16 | Notice of Association of Counsel 000061-000063
17. | Motion for Pre-Hearing Deposition Subpoenas or, in the Alternative, 000064-000074
Application for Hearing Subpoenas and Application for Subpoena Duces
Tecum
18. | Second Application for Subpoena Duces Tecum 000075-000081
19. | Request to Continue Hearing 000082-000083
20. | Limited Opposition to Motion for Pre-Hearing Deposition Subpoenas or | 000084-000086
in the Alternative Application for Hearing Subpoenas and Application for
Subpoena Duces Tecum
21. | Letter to Counsel regarding correspondence 000087-000092
22, | Notice of No Opposition to Request to Continue Hearing 000093-000094
23. | Subpoena Duces Tecum 000095-000099
24. | Order on Motions 000100-000107
25.1 | Subpoena for Appearance at Hearing — Sanja Samardzija 000108-000111
25.2 | Subpoena for Appearance at Hearing — Vincent Capitini 000112-000115
25.3 | Subpoena for Appearance at Hearing — Dolores Bennett 000116-000119
25.4 | Subpoena Duces Tecum ~ State of Nevada 000120-000124
25.5 | Subpoena for Appearance at Hearing - Chloe Stewart 000125-000128
25.6 | Subpoena for Appearance at Hearing — Derrick Dennis 000129-000132
25.7 | Subpoena for Appearance at Hearing — Geoffrey Hunt 000133-000136
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25.8 | Subpoena for Appearance at Hearing — Kim Kuhlman 000137-000140
25.9 | Subpoena for Appearance at Hearing — Linda Stratton 000141-000144
25.10 | Subpoena for Appearance at Hearing — Martin Reis 000145-000148
25.11 | Subpoena for Appearance at Hearing — Mary Strong 000149-000152
25.12 | Subpoena for Appearance at Hearing — Vicki Folster 000153-000156
25.13 | Subpoena for Appearance at Hearing — State of Nevada 000157-000160
25.14 | Subpoena for Appearance at Hearing — State of Nevada 000161-000164
26. | Joint Application to Conduct Deposition to Preserve Hearing Testimony | 000165-000168
27. | Request for Pre-Hearing Conference; 000169-000172
28. | Order on Joint Application to Conduct Deposition 000173-000178
29. | Order Setting Prehearing Conference 000179-000184
30. | Amended Complaint and Application for Order to Show Cause 000185-000193
31. | Division’s Pre-Hearing Statement 000194-000204
32. | Proposed Hearing Exhibits and Witness List 000205-000623
33. | Home Warranty Administrator of Nevada, Inc.’s Prehearing Statement 000624-000637
34. | List of Hearing Witnesses 000638-000641
35. | Home Warranty Administrator of Nevada, Inc.’s Hearing Exhibit List 000642-003814
36. | Updated Hearing Exhibits and Updated Witness List 003815-003866
37. | Home Warranty Administrator of Nevada, Inc.’s Notice of Intent to File 003867-003927
Supplemental Hearing Exhibits and Amended Hearing Exhibit List
38. | Home Warranty Administrator of Nevada, Inc.’s Notice of Filing 003928-003952
Supplemental Hearing Exhibit SS
39. | Order 003953-003955
40. | Division’s Post Hearing Brief Pursuant to Order 003956-003964
41. | Home Warranty Administrator of Nevada, Inc.’s Post-Hearing Brief on 003965-003982
Hearing Officer’s Inquiry
42. | Motion to Strike Portions of the Division of Insurance’s Post-Hearing 003983-003989
Brief
43, | Division of Insurance’s Opposition to Respondent’s Motion to Strike 003990-003995
Portions of the Division’s Post-Hearing Brief
44, | Order 003996-003997
45. | Home Warranty Administrator of Nevada, Inc. d/b/a Choice Home 003998-004017
Warranty’s Closing Argument
46. | Division’s Closing Statement 004018-004035
47, | Findings of Fact, Conclusions of Law, Order of the Hearing Officer, and | 004036-004066
Final Order of the Commissioner
/17
/17
vy
Iy
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TRANSCRIPTS

Hearing Transcript - 09/12/17

004067-004337

Hearing Transcript - 09/13/17

004338-004634

Hearing Transcript - 09/14/17

004635-004754

DATED this 12" day of January 2018.

ADAM PAUL LAXALT
Attorney General

By: <f/_2’”/:;;;?<;/::>*r‘”'“‘
RICHARD PAILI YIEN
Deputy Attorney General
Nevada Bar No. 13035
100 N. Carson Street
Carson City, Nevada 89701
(775) 684-1129
Attorney for the Division of Insurance
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the State of Nevada, Office of the Attorney General,
and that on the 12th day of January 2018, I filed a copy of the foregoing Administrative Record with First
Judicial District Court, and served a copy of the Administrative Record on CD by depositing for mailing

at Carson City, Nevada, a true and correct copy in first class mail, postage prepaid, fully addressed to:

Alexia Emmerman, Hearing Officer
Attn: Yvonne Renta

Department of Business and Industry
Division of Insurance

1818 E. College Pky., Ste. 103
Carson City NV 89706

Kirk B. Lenhard, Esq.

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 N. City Pky., Ste. 1600

Las Vegas NV 89106-4614

(/Z«MZJQ//

An employee o/ fthe
Office of the Attom
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KIRK B. LENHARD, ESQ., Nevada Bar No. 1437
klenhard@@bhis.com

TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800
tchance@bhfs.com

MACKENZIE WARREN, ESQ., Nevada Bar No. 14642
mwarren(@bhfs.com

BROWNSTEIN HYATT FARBER SCHRECK, LIP
100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106-4614

Telephone: 702.382.2101

Facsimile: 702.382.8135

LORI GRIFA, ESQ., {pro hac vice application pending)
lgrifag@archerlaw.com

ARCHER & GREINER P.C.

21 Main Street, Suite 353

Hackensack, NI 97601

Telephone: 201.342.6000

Atiorneys for Petitioper Home Warranty Administrator of
Nevada, Inc., dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR CASENO.: 17 OC 00269 1B
OF NEVADA, INC., dba CHOICE HOME DEPTNO.: |
WARRANTY, a Nevada corporation,

Petitioner, ‘
MOTION FOR STAY OF FINAL
ADMINISTRATIVE DECISION
PURSUANT TO NRS 233B.140

V8,

STATE OF NEVADA, DEPARTMENT
OF BUSINESS AND INDUSTRY ~
DIVISION OF INSURANCE, a Nevada
administrative agency,

Respondent.

Petitioner HOME WARRANTY ADMINISTRATOR OF NEVADA, INC, ("HWAN”), a
Nevada corperation, hereby moves this Court for an order staying the STATE OF NEVADA

DEPARTMENT OF BUSINESS AND INDUSTRY - DIVISION OF INSURANCE'S (the
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“Division™) QOrder, filed on December 18, 2017.) in the matier of In re Home Warranly
Administrator of Nevada, Inc. d/b/a Choice Home Warranty, Cause No. 17.0050 (the “Motion™).
This Motion is made and based upon the following memorandum of points and
authorities, the pleadings and papers on file herein, and any oral argument this Court may
consider,
DATED this 11" day of January, 2018.
BROWI\JSLEH\I HYATT FARBER SCHRECK, LLP

/| I
f}i§ : N ,f\m e

BY: " W
KIRKB. LENHARD, ESQ., NV Bar No. 1437
kledhard(abhfs.com
TRAVIS F. CHANCE, ESQ., NV Bar No. 13800
tchance@bhifs.com
MACKENZIE WARREN, E5Q., NV Bar No. 14642
mwarren@bhifs.com .
100 North City Parkway, Suite 1600
[as Vegas, NV 8§9106-4614
Telephone: 702.382.2101
Facsimile: 702.382.8135

ARCHER & GREINER P.C.

LORJ GRIFA, ESQ.

{pro hac vice application pending)
lgrifa@archerlaw.com

21 Main Street, Suite 333
Hackensack, NJ 97601
Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator
af Nevada, Inc., dba Choice Home Warranty

" On December 19, 2017, the Division provided a corrected copy of the Order. The revisions were
non-substantive and were made to correct the cause number in the Commissioner’s adoption of
the hearing officer’s findings and conclusions,

b3
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MEMORANDUM OF POINTS AND AUTHORITIES

i. PROCEDURAL AND FACTUAL BACKGROUND

HWAN has been a licensed, registered service contract provider n the State of Nevada
since 2010. Pursuant to its certificate of authority, HWAN provides and administers home
warranty contracts in this $tate.

On May 9, 2017, the Division filed a Complaint and Order to Show Cause with the
Nevada Insurance Commissioner. An Amended Complaint was then filed on September 3, 2017,
alleging thie same substantive allegations as the original Complaint with the addition of a new
alleged violation, to wit:

a, Violations of NRS 686A.070 by allegedly engaging in dcts “thai constitute
the unlawful making of false entry of material facis in each of CHW’s
renewal applications m the years 2011, 2012, 2014, and 20157,

b. Violations of NRS 686A.310(1)(b) by purportedly “failing to acknowledge
and act reasonably prompily upon communications with respect to claims
arising under insurance policies™;

¢ Violations of NRS 679B.125(2) by conducting its business in an
“unsuitable manner,” based upon consumer complaints, alleged news
articles, and decisions of agencies and courts in other states;

d. Violations of NRS 686A.170 by enpaging in “unfair and deceptive trade
practices™ based upon administrative and court decisions from other states;
and

Violation of NRS 690C.320 by failing to make available for inspection

HWAN’s records related to its offered service contracis.
On September 12, 13 and 14 2017, a contested hearing (the “Hearing™) on the merits of
the aforesaid allegations brought by the Division against HWAN was held. Division Hearing
Officer Alexia M. Emmermann, Esq. presided. Following the conclusion of the proofs, post-

hearing briefing and written closing arguments, Ms. Emmermann issued Findings of Facr,

[ ¥
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Conclusions of Law and an Order of the Hearing Officer (the “Decision™) on December 18, 2017,
That same day, the Commissioner of Insurance adopted the aforesaid and the Commissioner
issued a Final Order, filing the same. A true and correct copy of the Decision and Final Order is
attached to HWAN’s Petition for Judicial Review, filed December 22, 23417, as Exhibit 2.

In rendering the Decision, Ms, Emmermann found that:

a, HWAN violated NRS 686A.070 five separate times when it stated on its
renewal applications for years 2011-2015 that its service contracts were self-
administered when they were actually administered by CHW Group, Inc.;

b, HWAN violated NRS 686A.070 when it misrepresented in its 2015 renewal
application that it was using an unapproved service contract form;

¢. HWAN failed to make its records available to the Division upon request, in
violation of NRS 690C . 325(2);

d. HWAN had engaged in unsuitable business practices in violation of NRS
690C.325(1)(b) since 2010 by allowing CHW Group, Inc. to sell 23,889
service contracts under which HWAN was the obligor without CHW Group,
Inc. being registered as a provider in Nevada; and

e. although the Division failed to give proper notice to HWAN that its 2016
renewal application was incomplete and the reasons therefore, HWAN's
certificate of registration expired as a matter of law as of November 18, 2016,

The Decision further stated that, despite the Division's misfeasance in failing to notify
HWAN that its 2016 renewal application was incomplete, HWAN’s certificate had nevertheless
expired. The Decision gave HWAN an additional 30 days from the date of the Decision to submit
another retiewal application. The Division was given 15 business davs thereafter 1o respond and
was prohibited from taking action against HWAN related (o the lack of registration for 45 days
from the date of the Decision.

This Motion concerns the Decision’s imposition of administrative fines totaling

$1.224.950 as follows: (1) a $30,000.00 fine for six violations of making a false entry of matenial

16302719.2

AA001474



R SCHRECK. LLP

Horth City Parkway, Suite 1600
Las Vepas, Nevada 89106

BROWNSTEIN HYATT FARBE

p)

{702) 182210}

2

FE ¥

18

fact in a record or statement m violation of NRS 686A.070; (2) a $500.00 fine in lieu of
revocation of HWAN’s certificate of registration for violation of NRS 690C.325(1) for failing to
make its records available to the Commissioner upon request; (3) a $50 fine for each violation of
NRES 690C.325(1)b), “for conducting business in an unsuitable manner by allowing an
unregistered entity to issue and offer service contracts in Nevada,” namely, for CHW Group,
Inc.’s sale of 23,889 service contracts without proper registration, for a total fine of
$1,194,450.00. See Decision at 27:1-3,

On December 22, 2017, HWAN filed a Petition for Judicial Review of the Decision (the
“Petition™) on the grounds that the Decision was arbitrary and capricious, and was clearly
ervoneous in view of the reliable, probative, and substantial evidence, The Petition also contends
that the Decision prejudices HWAN's substantial rights because it: violates HWAN’s
constitutional rights 1o due process; violates clear statutory provisions: is in excess of the
Division’s statutory authority; and is unsupported, incorrect, and against the weight of legal
authority and precedent, Pursuant to NRS 233B.140, HWAN now seeks a stay of the
administrative fines imposed by the Decision pending resolution of its Petition.

I LEGAL STANDARD

Upon filing a petition for judicial review, NRS 233B.140(1) allows a party aggrieved by a
{inal adminisirative decision to also file a motion (o stay the decision. NRS 233B.140(2) provides
that, in determining whether 1o grant or deny a stay, this Court is to consider the same factors as
those for a preliminary injunction under Nev. R. Civ. P, (“NRCP™) 65. The relevant faciors for
consideration are: (1) the threat of irreparable harm; (2) the relative interests of the parties; {3) the
likelihood of the moving party’s success on the merits of its petition; and (4) any public interest
considerations, See Sobol v. Capital Mgmi. Caonsulianis, Inc., 102 Nev. 444, 446, 726 P.2d 335,
337 (1986); IT Corp. v. Caiy. of Imperial, 672 P.2d 121, 127-28 (Cal. 1983). NRS 233B.140(3)(a)
further requires that this Court give deference to the adminisirative agency when determining

whether to grant or deny a stay.
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Here, there is ample good cause 1o impose a stay of the hearing officer’s Decision to fine
HWAN because the penalties levied against HWAN exceed the Division's statutory authority 10
impose administrative fines in two distinet ways. See Section 11I(A) & (B), infra. Additionally,
good cause exists to impose a stay of the Decision because of the irreparable harm HWAN will
suffer to its reputation and business goodwill in this State and the damages it will sustain that it is
precluded from recovering due to the Division’s sovereign immunity. Therefore, this Motion
should be granted and the Decision must be stayed.

1. DISCUSSION
Al A stay is warranted because the Division's disproportionate imposition of
fines clearly exceeds its statutory authority, as the Decision violates the 5-
year-limitations period that governs such administrative fincs.

As an initial matter, the significant and excessive fine of $1,194,4350 ordered in the
Decision is preclud ed by the applicable statute of limilations set forth in Nevada law. The
Decision seeks to improperly fine HWAN “$50 for each violation of NRS 690C.325(1)(b) for
CHW Group, Inc.'s sale of 23,889 service contracts without proper repistration.” See Decision at
27:18-21. Quite plainly, the Division is atiempting to fine HWAN for the sale of service
contracts since the inception of HWAN's doing business in the State of Nevada. See Decision at
15:3-5, 27:18-21 (“Since HWAN became licensed in Nevada, CHW has continually provided
services to IWAN...According 1o its claims statistics, 23,889 customers have purchased a
service contract through Choice Home Warranty in Nevada since 2011.7).

However, NRS 690C.120(1)(b) makes the provisions of NRS 679B.150 to 679B.300 -
upon which the Division almost exclusively relies in its imposition of the nearly §1.2-million fine
- applicable to the “the marketing, issuance, sale, offering for sale, making, proposing to make
and administration of service contracts.” Accordingly. NRS 679B.185(4) requires the Division to
commence proceedings that impose administrative fines for “willfully engaging in [the]

unauthorized transaction of insurance” “not later than 5 vears after the date on which the act

or violation occurred.” See NRS 6798.185(4) (emphasis added). This statutory time limitation

simultaneously incentivizes the Division to police service contract providers in real time, while
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also defining the time frame for which service contract providers can be held accountable, The
Division’s dual responsibilily to the consumer and the regulated service contract provider is well
known and the Decision plainly acknowledges the same, recognizing that “[t]he Commissioner
cannot ignore her charge under the Jaw—when an entity is violating a law that harms Nevadans,
the Commissioner must act.” See Decision at 24: 4-5.

It is undigpuied that the Division did not commence any proceeding against HWAN until
May 9, 2017. The Division only now seeks to fine HWAN related to sales of service contracts
that occurred at least seven (7) years ago — going back 1o 2010 — the yeay in which HWAN first
became a service contract provider in the State. The Decision enables this, penalizing HWAN for
purported conduct that bhappened well beyond the five-year threshold set forth in NRS
679B.185(4). This is contrary to the time limits set by statute.

Thus, it is clear that the Decision’s imposition of a significant [ine for violations of NRS
690C.325(1)(b) is well in excess of the Division’s statutory authority, and therefore the full fine
amount. should be stayed. The Division’s discretion 10 penalize service contract providers 1s not
unfettered, despite the Decision’s sweeping attempt to charactérize it as such. Indeed, HWAN
would suffer palpable damage to its business reputation to the tune of unjust and dire financial
consequences if the Division were allowed o ignore the limitations period. Upon a plain reading
and ifs clear application to service contract providers, NRS 679B.185(4) prevents the Division
from commencing the tardy underlying proceeding and ultimately issuing this inappropriate fine
some seven (7) years later,

In the allermiative, if this Court finds to the contrary that the entive fine should be stayed, at
a minimum the Division should only be permiited to subject HWAN to an administrative fine
related to HWAN's sale of service contracts beginning in May 2012 — that is, five (5) years from
when the Division first took action against HWAN for its purported violations in May 2017 - and
exclude the previous fransactions that are well outside the statute of limitations. In sum, the
Division’s disregard for the statutory constraints that govern its imposition of administrative fines

supports a grant of the stay for the full fine amount,
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B. The Division’s prohibitive $1.224 million fine exceeds the total aggregate
1 amount permitted by Nevada law and thus a stay should be issued,

2

Similarly {o the foregoing, the more than $1.2 million total fine grossly exceeds the total

3 |jaggregate amount permitted by the applicable statutory scheme. NRS 690C.325(1) states in
4 relevant part that “the Commissioner may levy upon the provider, and the provider shall pay
5 Hforthwith, an administrative fine of not more than $1,000 for each act or violation” The
6 || calculation outlined in the Decision appears to have taken at least this particular statwtory cap into
7 || consideration. See Decision at 27, n. 4 (*Pursuant to NRS 690C.325.1, the maximum
8 || adminisirative fine allowed is $1,000 per act or violation.”). The ultimate caleulation outlined in

9 |{the Decision, however, merely chery-picks the true statutory scheme in order to reach the

10 || staggering result of $1,224,950. Indeed, notably absent {rom the Decision is any reference to

;'» 11 {INRS 690C.330, which immediately follows 690C.325(1) and further limits the permissible
[ 1
52 b .
%% - 12 |} amounty of civil penalties to be assessed by the Commissioner:
g =
. - . I . : o
BrsE 13 “A person who violates any provision of this chapter or an order or regulation of
ZZ:4d the Commissioner issued or adopted pursuant thereto may be assessed a civil
FEZa 14 penalty by the Commissioner of not more than $500 for each act or violation, not
Elea , , s 3 L
A &g to exceed an aggregate amount of 310,000 for violations of a similar nature.
=57 15 For the purposes of this section, violations shall be deemed to be of a similar
Z- nature if the violations consist of the same or similar conduct, regardless of
= 16 the number of times the conduet occurred.”

17 |l (emphasis added). The nearly $1.2 million fine is impermissible, as it well exceeds the $10,000

BROWNSTEIN

18 || cap, which renders it very clearly outside the Division’s statutory authority and thus worthy of a
19 || stay of the entire fine. The Decision’s improper attempts to characterize the fine as comporting
20 |} with Nevada law must fail.

21 Looking specifically at the $1.194 million fine issued for the 23,889 service contracts, the
22 {] Decision found *it is undeniable that it is [HWANs] practice to allow CHW Group to issue, sell,

23 i} and offer for sale service contracts in Nevada, thereby avoiding regulation for each contract snld

24 }lin Nevada.” See Decision at 25:20-22 (emphasis added). Clearly, the Decision’s determination
25 [ithat HWAN avoided regulation fits squarely with NRS 690C.330, which limits the aggregate fee
26 | amount 1o $10.000 for regulation violations of a similar nature. In further support of this point,
27 ] the Decision makes no distinction of HWAN’s conduct to which it levied the $1,194 million fine.
28
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In fact, the Decision labels HWAN’s sale of service contracts as a “general business practice,”
which only proves the point — the Decision cannot wage a $1.194 million fine for these alleged
violations because they are “deemed to be of a similar nature if the violations consist of the same

or similar conduct, regardless of the number of times the conduet occurred.” Seg NRS

690C.330 (emphasis added). In other words, the Decision cannot use the very pattern of selling
23,889 service coniracts as a way 10 bolster an excessive and impermissible fine. This result-
oriented effort, apparently designed to drum up an excessive {ine is in clear violation of the
Divison’s statutory authority. Aceordingly, the fine should be stayed.

C, HWAN will suffer irreparable harm to ifs reputation and business goodwill
in this State if a stay is not issued,

A The imposition of such prohibitive fines will interfere with HWAN's

properiy right to conduct its business and greatly damage its goodwill
and reputation.

If ‘this Court denies HWAN’s request for a stay of the Decision, HWAN will suffer
irreparable harm 1o its business goodwill and reputation in this State. A longstanding corollary of
the requirement of showing a threat of trreparable harm is thai “a court of equity will not
interfere” when “a complete and adequate remedy can be lad at law.”™ Champion v. Sessions, |
Nev. 480 (1865), Harm cannot be irreparable if there is an adequate legal remedy, the purpose of
which is o compensate a plaintiff for sustained damages. Number One Reni-A-Car v. Ramada
Inns, Ine., 94 Nev. 779, 780-781, 587 P.2d 1329, 1330-1331 (1978). In other words, where
monetary damages will compensate for any alleged loss, injunctive yelief is inappropriate. Dixon
v. Thatcher, 103 Nev. 414, 415, 742 P.2d 1029, 1029 (1987).

On 1ts face, the stay sought herein might be construed as only taking issue with the amount
of the monetary fine, making the request for such relief inappropriate. But here, a deeper review
is in order. It is well established in Nevada that “acts commitied without just cause which

unreasonably interfere with a business or destroy its credit or profits, may do ap irreparable

injury and thus authorize issuance of an injunction.” Sobol, 102 Nev. at 446, 726 P.2d at 337

(emphasis added) (citing Guion v. Terra Marketing of Nev., Inc., 90 Nev. 237, 240, 523 P.2d 847,
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848 (1974)). Moreover, when a person or administrative body interferes with the operation of a
“legitimate business by creating confusion, infringing on goodwill, and damaping reputation,”
irrcparable harm may result. Jd On such facts, injunctive relief such as a stay may be in order.

For example, in Guion, Terra Marketing placed a booth in a shop managed by Wall
Guion, from which Terra Marketing’s representative would give land sale presentations. 90 Nev.
at 238-39, 523 P.2d at 847-48. After Terra Marketing refused {o remove the booth at Mr, Guion’s
request, Mr. Guion placed signs in front of the building that claimed a *Terracor representative
threatened to kill” him, among other disparaging remarks. Jd, at 239, 523 P.2d at 848. Once a suit
was filed. the lower cowt entered an injunction against Mr. Guion prohibiting him from
displaying the signs. fd. On appeal of that order, the Nevada Supreme Court in affirming the
injunction held that “{t}he right to carry on a lawful business without obstruction is a property
right, and acts committed without just cause or excuse which interfere with the carrying on of
plaintiff’s business or destroy its custom, its credit or its profits, do an irreparable injury and thus
authorize the issuance of an injuiction.” /d.

HWAN has a right to carry on its lawful business without inappropriate obstruction by the
Division - and without the Division acting in clear excess of its statutory authority as set forth
above. Here, the Division’s fine unreasonably interferes with HWAN s operation because the
sheer amowunt of the fines alone. In other words, leveraging such devastating financial
consequences most certainly infringes upon the viabitity of HWAN and ultimately, interferes with
HWAN’s property right lo conduct its business, Such interference consiitutes irreparable harm
and “authorizes] the issuvance of an injunction,” Guion, supra. Furthermaore, the Division's
conduct in issuing such potentially business-ending sanctions undeniably hampers HWAN’s
ability to conduct business in the State of Nevada. The Division’s prohibitive fines, which exceed
stalutory boundaries, fit squarcly within the type of conduct that would cause a business
irreparable barm.

1t is highly likely that such a sizable fine and accompanying public admonishment will

garner negative media attention, news stories, and press releases. Indeed, the Division may seek
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I {10 announce the same itself. This negative publicity will create public confusion over HWAN"s

2

ability to insure its customers and ultimately will damage HWAN’s business reputation in this

fad

State, which constitutes further irreparable harm and justifies issuance of a stay. See Sobol, supra

4 || ({finding that damage to a business’ reputation to its creditors is irreparable and authorizes an

A\

injunction). 1t is clear that if a stay is not issued pending resolution of HWAN’s Petition for
Judicial Review, HWAN will suffer great harm to its business goodwill and reputation, harm for
which monetary damages are a wholly inadequate remedy. Thercfore, this Court should issuc a
stay of the Decision.

2 Should HWAN prevail on its Petition for Judicial Review, it will have

no legal remedy against the Division whaisoever because of ithe
Division’s sovereign immuniry,

< o oo ~3 N

11 As is sei forth above, equitable relief, including a stay of the Decision, may not be granted

ECKL LLE

Champion, supra. In addition to the

¥y

12 |} where “a complete and adequale remedy can be had at law.

13 || foregoing concrete, irreparable harm HWAN will suffer should this Motion not be granted,

HWAN will also have no legal remedy 1o recoup the losses to its business from the time the

YATT FARRER SCHR

(702Y382-2101
Py

15 }| Decision goes into effeci unti] this Court’s order reversing the Decision is entered. Although
16 |l monctary losses are generally not irreparable, the facts before this Court uniguely warrant the
17 || imposition of a stay due to the Division's sovereign immunity, as HWAN would be left without
18 |l any other remedy.

19 The Division is an agency of the State of Nevada. See NRS 233B.031 (defining an
20 |} “agency” for purposes of Nevada law 10 be, inter alia, a “division...of the Executive Depariment
21 |} of the State Government authorized by law to make regulations or to determine contested cases™).
22 || As a general matter, the Staie of Nevada has waived the sovereign immunity of its agencies from
23 || suits for damages except for those matters set forth in NRS 41.032. That statute provides that no

24 |l suit may be brought against the Division if it is:

25 1. Based upon an act or omission of an officer, employce or
26 immune contractor, exercising due care, in the execution of a
27 statute or regulation... or

28
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2. Based upon the exercise or performance or the failure to

exercise or perform a_diseretionary function or duty on the part

of the State ov any of its agencies or political subdivisions or of
any officer, employee or immune confractor of any of these,

whether or not the discretion involved is abused,

(emphasis added). The Division’s choice to levy such prohibitive fines against HWAN which
could, in turn, instigate revocation proceedings against HWAN, and the Decision on its face, are
conceivably discretionary functions and therefore fall within the purview of NRS 41.032. In other
words, even if HWAN is successful in the instant matter, it would be unable to recoup any of its
business losses from the Division for the period of the revocation of its Certificate of Registration,
should it come to that point for HWAN. A stay is appropriate here given HWAN’s limited
recourse, if any at all.

Such a loss constituies irreparable harm because, although “[ijn general. lost revenue does
not constitute irreparable harm because an award of damages at the end of a case, if appropriate,
will make a party whole{, t]hat general proposition does not apply here{]” since the Division
would likely be immune from suit for those damages. .Jefferson Village Enter., Inc. v. Unired
Stares, 2011 WL 740896, at ¥4 (ED. Mich. Feb24, 2011), See also
Cal. Pharm. Ass nv. Maxwell-Jolly, 563 F.3d847, 8532 (9th Cir.2009), reversed on other grounds
by Douglas v. Indep. Living Cir. of 8. Cal., Inc., 565 U.8. 606 (2012) (holding that harm that is
otherwise remedied by an award of monetary damages may be irreparable, such that injunctive
relief may issue, where those damages are precluded by immunity principles). Because HWAN is
preciuded from pursuing its lost revenues from the Division should it succeed in the mstant
matter, or ulumately revoke HWAN’s certificale of authority, this Motion should be granted and

the Decision must be stayed.

J6303719.7

AA001482



D

BROWNSTEIN HYATT FARBER 5C

100 North City Parkway, Suite: §

f.as Vegas, Nevada 89106

{702) 382-2101

t

(9] E-y (V%]

o2 ~3 Oy

h
wn

t-2
o

D. HWAN is highly likely to sncceed on the merits of its Petition for Judicial
Review,

It is likely that HWAN will prevail on the merits of its Petition for Judicial Review, 50 a
stay is warranted. Boulder Qaks Community Ass'n v. B & J Andrews Enterprises, LLC, 125 Nev.
397, 215 P.3d 27 (2009) (holding in the preliminary injunction context that probable success is a
determining factor). The Decision resoundingly agrees with HWAN that it had “no notice of the
facts underlying the Division®s position.™ See Decision at 26: 3-4, However, this Court need not
predict the outcome on the merits with certainty nor must it agree with the Decision — rather,
HWAN’s demonstration of the likelihood of ultimate success on the merits is adequate to support
a stay of the Decision. Moreover, the Division’s imposition of the excessive fine quite clearly
exceeds the Division's statutory authority, which shows a strong likelihood of success on the
merits. Even a facial reading ot the statutes makes clear that it is evident to support HWAN’s
showing of a reasonable likelihood of prevailing on the merits.

E. HWAN’s interests greatly outweigh those of the Division.

In addition to the irreparable harm that will be inflicted upon HWAN should the Decision
not be stayed, HWAN"s interests in granting the stay far outweigh those of the Division. “[T)sial
courts should évaluate two interrelated factors when deciding whether or not to issue a [stay]. The
first is the likelihood that the plaintiff will prevail on the merits at trial. The second is the interim
harm that the plaintiff is likely o sustain if the [stay] were denied compared to the harm that the
defendant 15 likely to suffer if the [stay] were issued.™ IT Corp. v. Cury of Imperial, 672 P.2d 121,
127 (Cal, 1983). Furthermore, “{t]he ultimate goual of any test to be used in deciding whether a
[stay] should issue is to minimize the harm which an erroneous interin decision may cause.” Id.

Here, as is set forth in full above, HWAN is cerlain to suffer substantial and irreparable
harm should the stay here not be issued. HWAN is likely 1o suffer significant negative attention as
a result of the Decision and, as a result, its reputation and business goodwill will be irreversibly
damaged. Moreover, the significant amount of the fines at issue will prejudice HWAN’s ability 1o
continue operating, The protection of tens of thousands of Nevada customers that rely on

HWAN's service 1o protect their homes and possessions hangs in the balance. In sum, the harm
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that will resuit 1o HWAN in the absence of a stay of the Decision is significant, extensive, and

potentially permanent.

Against the clear harm to HWAN this Court must weigh any potential harm that could
result to the Division should the stay issue. The Division’s only real interest here is the public’s
interest to be protected from unsuitable service contract providers. Yet, the Decision itself found
that the Division failed to show that HWAN conducts business in an unsuitable manner or
engages in deceptive trade practices. The Division never established any consumer was
defrauded. See Decision at 21:1-17, 22:5-20. Accordingly, granting the stay is unlikely 1o cause
the Division or the public any appreciable harm. On balance, the harm that HWAN will suffer if a
stay does not issue vastly outweighs any harm to the Division or the general public that may ocecur
if it does. Thus, this Motion should be granted and a stay issued.

IV. CONCLUSION

Based upon the foregoing, HWAN respectfully requests that the fines apainst HWAN be
stayed in their entirety and the Decision be stayed pending resolution of HWAN’s Petition for
Judicial Review.

DATED this 11" day of January, 2018,

BROWNSTERCUYATT FARBER SCHRECK, LLP
/ i
Erfl sf {j S
BY: el LN W
KIRK Bi LENHARD, ESQ., Bar No. 1437
klenhardi@bhis.com
TRAMS F. CHANCE, ESQ., Bar No. 13800
tchance(@bhls.com
MACKENZIE WARREN, ESQ., Bar No. 14642
mwarren@bhfs.com
100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614
Telephone: 702.382.2101
Facsinile: 702.382.8133
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Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Adminisirator
of Nevada, Inc., dba Choice Home Warranty
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CERTIFICATE OF SERVICE

I hereby certify that on 11th day of January, 2018, I served a true and correct copy of the
foregoing MOTION FOR 8STAY OF FINAL ADMINISTRATIVE DECISION PURSUANT
TO NRS 233B.140 via United Stales Mail, first class postage prepaid, ai Las Vegas, Nevada,

addressed to the following at the last known address of said individuals:

Adam Laxalt, Nevada Altorney General
Richard P. Yien, Esq., Deputy Attorney General
Office of the Attorney General

100 North Carson Street

Carson City, NV 89701

Telephone: 775-684-1100

Fax: 775-684-1108

Barbara Richardson

Nevada Commissioner of Insurance
1818 I College Pkwy., Suile 103
Carson City, NV RG706

Attorneys for Defendant Siate of Nevada, Depariment Of
Business And Industry -Division Qf Insurance

Q/\N\QMM NiVis
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ADAM PAUL LAXALT
Attorney General

RICHARD PAILI YIEN
Deputy Attorney General
Nevada Bar No. 13035

Office of the Attorney General
100 N. Carson Street

Carson City, NV 89701
E-mail: ryien@ag.nv.gov
Attorneys for Respondent
Nevada Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF CASE No.: 17 0C 00269 1B
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation, DEPT No.: 1

Petitioner,

VS.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY, DIVISION OF
INSURANCE, a Nevada administrative agency,

Respondents.

STATEMENT OF INTENT TO PARTICIPATE

In accordance with NRS 233B.130(3), the STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY, DIVISION OF INSURANCE, by and through its counsel, Nevada
Attorney General ADAM PAUL LAXALT and Deputy Attorney General RICHARD PAILI YIEN,
hereby notifies this Court of its intent to participate in this judicial review.

111
/1l

111
111
111
iy
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This notice shall not constitute a waiver of the right to file any motions to dismiss this action for

lack of jurisdiction or any other reason.

DATED this 19" day of January 2018.

ADAM PAUL LAXALT
Attorney General

T T
By: ( ) [ < ">V_,‘
RICHARD PAILI YIEN~
Deputy Attorney General
Nevada Bar No. 13035
100 N. Carson Street
Carson City, Nevada §9701
(775) 684-1129
Attorney for the Division of Insurance
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the State of Nevada, Office of the Attorney General,
and that on the 19th day of January 2018, I filed a copy of the foregoing Statement of Intent to Participate
with First Judicial District Court and served a copy of same by depositing for mailing at Carson City,

Nevada, a true and correct copy in first class mail, postage prepaid, fully addressed to:

Alexia Emmerman, Hearing Officer
Attn: Yvonne Renta

Department of Business and Industry
Division of Insurance

1818 E. College Pky., Ste. 103
Carson City NV 89706

Kirk B. Lenhard, Esq.

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 N. City Pky., Ste. 1600

Las Vegas NV 89106-4614

4 '64(/&’ y» %7%’

An employee of the/
Office of the Attorney General
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ADAM PAUL LAXALT
Attorney General

JOANNA N, GRIGORIEV
Senior Deputy Attorney General
Nevada Bar No. 5649
RICHARD PAILI YIEN
Deputy Attorney General
Nevada Bar No. 13035

Office of the Attorney General
100 N. Carson Street

Carson City, NV 89701
E-mail: ryilen@ag.nv.gov
Attorneys for Respondent
Nevada Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF CASE No.: 17 0C 00269 1B
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation, DEPT No.: 1

Petitioner,

DIVISION’S OPPOSITION TO MOTION
Vs, FOR STAY OF FINAL ADMINISTRATIVE
DECISION PURSUANT TO NRS 233B.140

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY, DIVISION OF
INSURANCE, a Nevada administrative agency,

Respondents.

Respondent, Department of Business and Industry, Division of Insurance (“Division”) through
its counsel, Nevada Attorney General ADAM P. LAXALT and his Deputy Attorney General RICHARD
YIEN, hereby files its Opposition to Motion for Stay of Final Administrative Order Pursuant lo NRS

233B.140 on the following memorandum of points and authorities.

MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION AND STATEMENT OF FACTS

Home Warranty Administrator of Nevada dba Choice Home Warranty’s (“Petitioner”) Motion
for Stay of Final Administrative Decision Pursuant to NRS 233B.140 (“Motion”) is directed at the

Findings of Fact, Conclusions of Law, Order of Hearing Officer and Final Order (“Final Order,” Ex.1)
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of the Commissioner. The administrative proceeding held -before Hearing Officer Alexia M.
Emmermann, Esq., in Carson City, Nevada, over a three-day period on September 12, 13, and 14, 2017,
resulted in tﬂe issuance of the Final Order on December 18, 2017.

In its Amended Complaint against Petitioner, the Nevada Division of Insurance (“Division”)
alleged regulatory violations of the Insurance Code, including failing to disclose multistate regulatory
actions against “Choice Home Warranty,” in California, Washington, Oklahoma, and New Jersey’, not
disclosed by the Petitioner on any of its applications filed with the Division. The Hearing Officer found
that the “Choice Home Warranty,” subject to those disciplinary actions, was a dba used by CHW Group,
Inc. (“CHW Group”), a business entity incorporated in New Jersey, selling service contracts online in
numerous states, including Nevada.? Central to Petitioner’s defense against that allegation by the Division
was that the “Choice Home Warranty,” subject to regulatory violations in other states, was really “CHW
Group, Inc.,” and that Petitioner was a separate business entity—‘Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty.” Petitioner was successful in arguing that it did not need to
disclose violations against a separate business entity.

Hearing Officer Emmermann did, however, find numerous violations of the Insurance Code,
including making false entries of material fact by not disclosing Choice Home Warranty (“CHW”), as
its Administrator, in violation of NRS 686A.070 (Final Order 20:1-19; 27:13-15); conducting business
in an unsuitable manner by using CHW, an unlicensed entity, for all activities for which Nevada law
requires a certificate of registration (Final Order 25:17-24; 27:18-21); and for failing to make records
available to the Commissioner upon request in violation of NRS 690C.320.2. (Final Order 21:23-28;
22:1‘—5 : 27:16-17). In lieu of revocation, the Hearing Officer ordered fines against Petitioner. (Final

Order 27:13-21). As the Hearing Officer did not order a revocation, and at the time of the hearing,

! Choice Home Warranty was subject to regulatory action in California, Oklahoma, Washington,
and New Jersey. (See Final Order, 10: 26-28; 11:1-28).

2 Prior to incorporating as Home Warranty Administrator of Nevada Inc., Petitioner had sold
Service contracts online as Choice Home Warranty. The Division began receiving complaints against
Choice Home Warranty in 2009. (Final Order 7:14-15). CHW Group’s president, Victor Mandalawi
(“Mandalawi”) incorporated in Nevada in 2010 as Home Warrant Administrator of Nevada, Inc., dba
Choice Home Warranty, and it was Mandalawi on behalf of this entity that filed the applications with the

Division,

Page 2 of 14
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Petitioner’s certificate of registration had expired as a matter of law, the Hearing Officer included
procedural instructions on how to apply for a renewal of Petitioner’s certificate of registration to sell
service contracts in Nevada. (Final Order 27:2-8; 28: 1-2).

Petitioner filed a Petition for Judicial Review (“PJR”) on December 22, 2017, and subsequently
filed a Motion for Stay of the Final Order. The Division opposes the Motion because Petitioner failed to
meet the requirements set forth in NRS 233B.140, namely, to file for a stay at the statutorily required
time under NRS 233B.140.1 and to meet its burden as the moving party as set forth in the statute.

1I. LEGAL STANDARD

NRS Chapter 233B governs administrative contested cases as well as appeals from such cases in
the State of Nevada. NRS 233B.140 sets forth the following requirements for a party applying for a stay

of an administrative decision and for the court reviewing such a request:

1. A petitioner who applies for a stay of the final decision in a
contested case shall file and serve a written motion for the stay on the
agency and all parties of record to the proceeding af the time of filing
the petition for judicial review.
2. In determining whether to grant a stay, the court shall consider
the same factors as are considered for a preliminary injunction under
Rule 65 of the Nevada Rules of Civil Procedure.
3. Inmaking a ruling, the court shall:

(a) Give deference to the trier of fact; and

(b) Consider the risk to the public, if any, of staying the

administrative decision.
The petitioner must provide security before the court may issue a stay.

(Emphasis added).

Under NRS 233B.140.2, the factors that a court must consider are the same as in Rule 65 of the
Nevada Rules of Civil Procedure (NRCP). Under Rule 65, the moving party must demonstrate a
“reasonable likelihood of success on the merits” and “irreparable harm for which compensatory damages
would not suffice,” absent an injunction. The burden is on the moving party. Boulder Oaks Community
Ass’n. v. B&J Andrews Enterprises, LLC, 125 Nev. 397, 403, 215 P.3d 27, 31. Deference must be given
to the decision of the Hearing Officer, as well as, consideration of the risk to the public if the
administrative decision is stayed. NRCP 65.
111
Iy
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‘moving party. Petitioner addresses only two legal issues in its Motion, presumably to demonstrate

III. LEGAL ARGUMENT

PETITIONER’S MOTION SHOULD BE DENIED AS IT FAILED TO SUSTAIN ITS BURDEN
UNDER NRS 233B.140

A. Petitioner Failed to Timely File Its Motion as Required Under NRS 233B.140.1

Petitioner should be barred from seeking a stay as it failed to timely file its Motion. Petitioner
failed to comply with the requirement of NRS 233B.140 (1) which mandates as follows: “[a] petitioner
who applies for a stay of the final decision in a contested case shall file and serve a written motion for
the stay on the agency and all parties of record to the proceeding ar the time of filing the petition for
judicial review.” Petitioner filed the Motion for Stay on January 16, 2018, while its Petition for Judicial
Review was filed more than 3 weeks prior, on December 22, 2017. The use of the word “‘shall’ is a
term of command; it is imperative or mandatory, not permissive or directory.” Washoe Medical Ctr. v.
Second Judicial Dist. Court, 122 Nev. 148 P.3d 790, 794 n.18. (2006) Therefore, Petitioner’s untimely

application for a stay should be denied on this factor alone.

B. Petitioner’s Arguments Fail to Satisfy the Remaining Requirements
Under NRS 233B.140

1. Petitioner’s Arguments Fail to Demonstrate Likelihood of Success on the Merits

Under the remaining requirements of NRS 233B.140, the Court must consider the same factors |

as it would consider when granting an injunction under NRCP 65, namely, the likelihood of the moving
party’s success on the merits, and whether, without a stay, the moving party will suffer irreparable harm.?
The Court is required to give deference to the decision of the Hearing Officer as well as consideration of

the risk to the public if the administrative decision is stayed. Petitioner failed to sustain its burden as the

likelihood of success on the merits thereon; however, neither one appears in its PJR. The issues stated in
the PJR as the basis for its appeal, on the other hand, are not addressed in its Motion.
iy
/11

3 Excellence Cmty. Mgmt., LLC v. Gilmore, 351 P.3d , 720, 722 (2015).
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a. Petitioner’s Argument in the Motion that the Imposition of Fines Violates 5-vear

Statute of Limitations Has no Merit as the Statute is [napplicable to This Case.

Petitioner alleges that the Hearing Officer’s order imposing a fine of $50 for each act or violation*
for “conducting business in an unsuitable manner” is precluded by NRS 679B.185.4. Petitioner argues
that because the 23,889 service contracts, found by the Hearing Officer to be sold by Petitioner through
an unlicensed entity, CHW, in violation of law, go back to 2011, the Order violates a five-year statute of
limitations. Petitioner relies on NRS 670B.185.4. However, this purported statute of limitations is
inapplicable to this case. This statute is applicable to persons who engage in “unauthorized transaction
of insurance.” NRS 679B.185.1. Petitioner, the moving party here, and the sole respondent in the
administrative hearing, is a licensee of the Division with a Nevada certificate of registration. The fine
was imposed on Petitioner, a Division licensee, for conducting business in an unsuitable manner in

violation of NRS 690C.325.1 (c) and 679B.125.2,% The finding of an “unsuitable manner” of conducting

4 The maximum fine allowed pursuant to NRS 690C.325.1 is §1,000 per violation.

5 NRS 690C.325 provides in pertinent part:
1. The Commissioner may refuse to renew or may suspend, limit or revoke
a provider’s certificate of registration if the Commissioner finds after a hearing
thereon, or upon waiver of hearing by the provider, that the provider has:
(a) Violated or failed to comply with any lawful order of the
Commissioner;
(b) Conducted business in an unsuitable manner;

NRS 679B.125 provides:

The Commissioner may observe the conduct of each authorized insurer and
other persons who have a direct material involvement with the insurance business
to ensure that:

1. An unqualified, disqualified or unsuitable person is not involved in
insurance; and
2. The insurance business is not conducted in an unsuitable manner.
The Commissioner shall, by regulation, define the terms “unsuitable person”
and “unsuitable manner” for use in carrying out the provisions of this section and
NRS 679B.310 and 680A.200.

NAC 679B.0385 interprets “unsuitable manner” as follows:
As used in NRS 679B.125 and 680A.200, “unsuitable manner” means
conducting insurance business in a manner which:
1. Results in a violation of any statute or regulation of this State relating

to insurance;
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business was based on the factual finding that Petitioner has allowed an unregistered entity to perform
functions on its behalf for which Nevada law requires a certificate of registration. NRS 679B.185 does
not apply to Petitioner. !

It should be noted, that as a matter of public policy, the courts have held that in the absence of
specific time limitations, general statutes of limitations do not apply to disciplinary proceedings under
statutory licensing schemes designed to protect the public. The policy behind this is articulated by the
court in Sinka v. Ambach, 91 A.D.2d 703, 457 N.Y.S.2d 603, 604 (NYAD, 1982), a case involving
disciplinary proceedings against a licensed physician: “[l]icensing of a physician imposes on the licensee
an obligation to serve the public’s good with concomitant adherence to strict ethicé standards; errant
behavior of a physician which contravenes such high calling should not be protected by the shield of|
a Statute of Limitations.” Id. (Emphasis added). Protection of the public is also the underlying purpose
of other licensing schemes. The Nevada Insurance Code does not impose statutes of limitations on the
licensees of the Division. There is no statute of limitations under chapter 690C for violations by persons
possessing a certificate of registration. The provisions addressing unauthorized and unlicensed entities
are not applicable to Petitioner, a registered service contract provider, It is clear, that this argument by
Petitioner will not succeed on the merits.

b. Petitioner’s Argument in the Motion that the Imposition of Fines Violates
an Alleged Cap Has No Merit as the Statute is Inapplicable to This Case.

Similarly inapposite is Petitioner’s second argument, namely, that the total amount of fines
imposed by the Hearing Officer in this matter exceeds “the total aggregate amount permitted by the
applicable statutory scheme.” Mot. 8: 2-3. As discussed above, the Hearing Officer in this case imposed
an administrative fine pursuant to NRS 690C.325.1 against Petitioner for 23,889 violations, at $50 per
violation. NRS 690C.325, enacted in 2011, provides:

11/

2. Results in an intentional violation of any other statute or regulation of

this State; or
3. Causes injury to the general public, with such frequency as to indicate

a general business practice.
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as it well exceeds the $10,000 cap . . ..” (Mot. 8: 10-18). NRS 690C.330, referenced in Petitioner’s

1. The Commissioner may refuse to renew or may suspend, limit
or revoke a provider’s certificate of registration if the Commissioner
finds after a hearing thereon, or upon waiver of hearing by the
provider, that the provider has:

(a) Violated or failed to comply with any lawful order of the
Commiissioner;

(b) Conducted business in an unsuitable manner;

(c) Willfully violated or willfully failed to comply with any
lawful regulation of the Commissioner; or

(d) Violated any provision of this chapter.
In lieu of such a suspension or revocation, the Commissioner may
levy upon the provider, and the provider shall pay forthwith, an
administrative fine of not more than $1,000 for each act or
violation.

Id. (Emphasis added).
Petitioner argues that the Hearing Officer failed to apply to her calculations a cap of $10,000 purportedly

imposed by NRS 690C.330: “[i]ndeed, notably absent from the Decision is any reference to NRS
690C.330, which immediately follows 690C.325 (1) . . .. The nearly $1.2 million fine is impermissible,

Motion was enacted in 1999 and provides as follows:

A person who violates any provision of this chapter or an order or
regulation of the Commissioner issued or adopted pursuant thereto
may be assessed a civil penalty by the Commissioner of not more
than $500 for each act or violation, not to exceed an aggregate
amount of $10,000 for violations of a similar nature. For the
purposes of this section, violations shall be deemed to be of a similar
nature if the violations consist of the same or similar conduct,
regardless of the number of times the conduct occurred.

(Emphasis added). Petitioner argues in effect that NRS 690C.330 provides a cap for the administrative
fines set forth in 697.325. This interpretation would suggest that these two statutes are in conflict, even
for the simple reason that each imposes a different maximum amount per violation. NRS 690C.325
provides that the administrative fine imposed may not exceed $1,000 for each act or violation. If both
statutes were addressing the same thing, then NRS 690C.330, which provides that a civil penalty assessed
by the Division may not exceed $500 for each act or violation, would be in conflict with the former.
The rules of statutory construction dictate that whenever it is possible to do so, two potentially

conflicting statutes must be interpreted “in harmony with one another.” DeStefano v. Berkus, 121 Nev.|
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627, 629, 119 P.3d 1238, 1240. (2005), citing Williams v. Clark County Dist. Attorney, 118 Nev. .473,
485, 50 P.3d 536, 543 (2002). “We are obliged to construe statutory provisions so that they are
compatible, provided that in doing so, we do not violate the legislature's intent. Additionally, we should
not render any part of a statute ineffective if such consequences can be avoided.” Williams, 118 Nev. at
485, 50 P.3d at 543-544 (intemal citations omitted). The Court in DeStefano provides guidance for
determining whether statutes can be harmonized: “[w]hile the two statutes apply to the same subject . . .
they do not conflict, since they differ in scope and available remedy.” Similarly, in the present case, the
scope and intent behind each statute are different. The language of NRS 690C.325 clearly establishes
that this provision addresses violations by the Division’s licensees, namely service contract providers
possessing a certificate of registration. This statute provides for non-renewal, suspension, or revocation
of a certificate of registration held by a provider for violations and non-compliance. In lieu of a
suspension or revocation, the statute further authorizes the Commissioner to impose fines on the provider.
There is no cap on the total sum of fines allowed to be imposed. NRS 690C.330, in turn, provides the
Commissioner with authority to impose a civil penalty on any “person who violates any provision of this |
chapter,” which allows the imp'osi’tion of a penalty on a non-licensee. NRS 690C.325 and .330 do not
conflict. NRS 690C.325 addresses remedies available to the Division against its licensees—registered
contract service providers. NRS 690C.330 allows the imposition of limited civil penalties against entities
that are not regulated by the Division.

However, if this Court finds that the statutes indeed are in conflict, then Nevada law of statutory
construction provides additional well-settled rules. Under both principles, NRS 690C.325 is the
applicable provision. If there is a conflict, the statute that is “more recent in time controls over the
provisions of an earlier enactment.” Laird v. State Public Emp. Retirement Bd., 98 Nev. 42, 45, 639P.2d
1171, 1173 (1982) (citations omitted). NRS 690C.325 was enacted in 2011, while 697.330 was enacted
in 1999. Furthermore, “when a specific statute is in conflict with a general one, the specific statute will
take precedence.” Sheriff v. Witzenburg, 122 Nev 1056, 1062, 145 P.3d 1002, 1005 (2006) (citations
omitted). In the present case, NRS 690C.325 unequivocally applies specifically to registered service
contract providers—Division licensees. Petitioner is a Nevada registered service contract provider,

therefore, this more recent statute, specifically targeting service providers registered with the Division,
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is the provision that will take precedence if the Court finds a conflict. NRS 690C.325 applies and with
no cap on the fines imposed.
Petitioner has not demonstrated that there is any likelihood it would prevail on the merits of this

argument.

c. Issues on Appeal Appearing in Petitioner’s PJR but not Addressed
in its Motion for Stay.

Petitioner broadly asserts in its PJR that “the Decision prejudices Petitioner’s substantial rights in
that it was arbitrary and capricious and was clearly erroneous in view of the reliable, probative, and
substantial evidence.” (Pet. 4:23-24). However, Petitioner does not attempt to illustrate in their Motion
for Stay how these allegations in PJR support a stay or what the likelihood of success of these
“argumenfs,” but rather rely solely on the new above-mentioned issues related to the imposition of fines.
As such, the Division only addresses those arguments brought in Petitioner’s Motion for Stay and the

Court should not entertain any new arguments if brought on Reply to Division’s Opposition.

C. Petitioner’s Arguments Fail to Demonstrate Irreparable Harm for Which
Compensatory Damages Would Not Suffice

Petitioner argues it will suffer irreparable harm to its reputation and business goodwill in this
State if a stay is not issued. “The imposition of such prohibitive fines will interfere with Petitioner’s
property right to conduct its business and greatly damage its goodwill and reputation.” As a matter of|
law, the Court should find no irreparable harm due to the fact that the Nevada Supreme Court has
expressly recognized that “money damages is an adequate remedy for the vindication of appellant’s
rights.” Number One Rent-A-Car v. Ramada Inns, Inc., 94 Nev. 779, 780-781, 587 P.2d 1329, 1330-
1331 (1978). A fine, which is a monetary damage, can be refunded. Petitioner acknowledges and the
Division reiterates that: “Harm cannot be irreparable if there is an adequate legal remedy, the purpose of
which is to compensate a plaintiff for sustained damages.” (Mot 9:17-21) In other words, where monetary
damages will compensate for any alleged loss, injunctive relief is inappropriate. Dixon v. Thatcher, 103
Nev. 414, 415, 742 P.2d 1029, 1029 (1987). As a matter of law, therefore the Court should find that the
refund of the fine, a monetary damage, would compensate Petitioner for any alleged loss, thereby making
any flaw in the Final Order, as it relates to fines, reparable.

Setting aside the dispositive, the Division will nonetheless also consider Petitioner’s two-prong
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argument that:

1) the fines would interfere with HWAN’s property right to conduct business, and

2) the fines would greatly damage its goodwill and reputation.

In addressing argument 1, it is most important to note that Petitioner’s certificate of registration
was not revoked in the Final Order. The Division filed its Complaint against Petitioner seeking
revocation of its certificate of registration based on its violations of the Insurance Code. At the time of
the revocation hearing, Petitioner’s certificate of registration had not been renewed and had effectively
lapsed by operation of law on November 18, 2016.% In addition to deciding NOT to revoke Petitioner’s
certificate for the violations she found, she drafted the Final Order to explicitly protect Petitioner’s rights
as pertaining to the renewal pfocedure. The Order admonished the Division for failing to process
Petitioner’s renewal application in a timely manner and went on to remedy this by allowing Petitioner to
“apply for a renewal of its certificate of registration if it wishes to continue in the business of service
contracts in Nevada within 30 days of the date of this Order.” The Division, in turn, was ordered to
“jssue its determination on the application no later than 15 business days after receipt of the complete
application.”’ | |

Ironically, theréfore, a stay of the Final Order would effectively prevent Petitioner from taking
the necessary steps to apply for a renewal. If Petitioner’s renewal were to be approved by the Division,
it would be able to operate in Nevada. If Petitioner’s renewal application were to be denied, it would be
entitled to a hearing within 30 days of the denial®, thereby protecting Petitioner’s due process rights. As
such, Petitioner’s attempt to request a stay to protect its property right is disingenuous and
counterproductive to its cause.

In addressing argument 2, that the ﬁnes would greatly damage its goodwill and reputation,
Petitioner asserts: “acts committed without just cause which unreasonably interfere with a business or

destroy its credit or profits, may do an irreparable injury and thus authorize issuance of an injunction.”

¢ Final Order 27:2.
7 Final Order 27: 2-8.

$1d
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Sobol, 102 Nev. At 446, 726 P.2d at 337 citing Guion v. Terra Marketing of Nev., Inc., 90 Nev. 237, 240,
523 P.24 847, 848 (1974). The premise for such damage to reputation is described by Petitioner as
follows: “it is highly likely that such a fine and accompanying public admonishment will garner negative
media attention, news stories, and press releases. Indeed the Division may seek to announce the same
itself.” (Mot.10:26-28; 11:1-2). At the time of this filing, more than six weeks after issuance of the Order,
no such announcement has been made by the Nevada Division of Insurance, nor is counsel aware of any
media attention given to the matter. Without such premise, argument as to damage to goodwill or
reputation cannot be entertained. Moreover, as Petitioner cites dictum in Guion to support such a stance,
it makes no effort to analyze the “without just cause” and “unreasonable™ elements of the holding.

In Guion, the lower court found that “statements appearing on signs placed in front of
corporation’s business location that corporation’s president had threatened to kill defendant . . . were
false and malicious and authorized issuance of an injunction.”® Even if the Division were to publicize
the Final Order, no such falsity or malice exists here. The Hearing Officer’s findings of facts are
supported by multiple sworn witness testimonies and presented evidence over a three-day hearing.'
“Just cause” is overwhelming. By contrast, the “threaten to kill” statement in Guion was false and made
after a representative threatened to ““knock my (blank) head off my shoulders.” Moreover, any
publication would be reasonable given it is the duty of the Nevada Division of Insurance to regulate the
business of service contracts in Nevada and to protect the public. Here, even if the Division were to
publicize the holding, it would be with cause and reasonable. Lastly, as presented by the Division at
hearing, there is already voluminous negative publicity about Petitioner’s administrator with the same
dba. A mere publication from the Division announcing regulatory fines for Petitioner would be miniscule
in swaying public opinion of a company whose Administrator has already garnered a well-established
negative public reputation.

In conclusion, a monetary fine as a matter of law, is not irreparable harm. Petitioner’s argument

9 Guion v. Terra Marketing of Nev., Inc., 90 Nev. 237, 240, 523 P.2d 847 (1974).

10 NRS 233B.140. 3(b) requires that “[i]n making a ruling, the court shall: (a) Give deference
to the trier of fact....”
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that its property rights are threatened is false, especially given that the holding explicitly protects
Petitioner’s property interests. Whereas issuance of NRCP 65 injunctive relief requires “clear”
appearance of “immediate and irreparable injury,” and whereas six weeks past issuance of the Final
Order, there has been no damage to the goodwill or reputation of Petitioner because Respondents have
not publicized the Final Order, the burden necessary for NRCP 65 relief is unmet. As the elements of
irreparable harm require a two-prong conjunctive analysis of likelihood of success and irreparable harm,
and where no irreparable harm is apparent, a stay is unwarranted.
Danger to the Public

NRS 233B.140 states in subsection (3), “In making a ruling, the court shall: (b) Consider the risk
to the public, if any, of staying the administrative décision. In this case, Petitioner was found to have not
disclosed the identity of their administrator, CHW. This is the same CHW that was subject to regulatory
action in California, Washington, Oklahoma, and New Jersey. It is also the same Administrator that has
contracted with Petitioner to service and sell contracts illegally in Nevada.!!

Whereas the Division has presented evidence of fielding 62 complaints'? against Petitioner and
its Administrator and whereas the Division has presented complaints from multiple online self-reporting
web sites against Petitioner and its Administrator, the Court should consider the risk a stay would have
on Nevada consumers, allowing Petitioner to continue circumventing the legal requirements by using an
unlicensed entity operating without certificate or oversight with impunity. Notably, Petitioner again is
violating the law. The fines ordered by the Hearing Officer are now past due as Petitioner continues to
disregard Nevada law and Commissioner’s authority. Should the Court grant Petitioner’s Motion for
Stay, the Petitioner must provide security pursuant to NRS 233B.140 and NRCP 65(c). As the fines are
now past due, Division requests that the full amount be deposited with the Court."

/11

/11

1 Final Order 22:21-25; 24: 21- 28; 25:1-8.
12 Final Order 9:4.

13 «“The petitioner must provide security before the court may issue a stay.” NRS 233B.140.
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CONCLUSION
The Court should deny the Motibn for Stay for the above reasons.
AFFIRMATION
Pursuant to NRS 239B.030, the undersigned affirms that the preceding Opposition to Motion for
Stay of Final Administrative Order Pursuant to NRS 233B.140, filed in case number 17 OC 00269 1B,
does not contain the personal information of any person.

DATED: January 30,2018

ADAM PAUL LAXALT
Attorney General

RICHARD PAILI YIEN .
Deputy Attorney General

Nevada State Bar 13035

100 N. Carson Street

Carson City, NV 89701
775.684.1129

Attorney for Division of Insurance

By:
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CERTIFICATE OF SERVICE
I certify that I am an employee of the State of Nevada, Office of the Attorney General, and that
on the 30th day of January 2018, I served the preceding Opposition To Motion For Stay of Final
Administrative Order Pursuant to NRS 233B.140 by depositing for mailing at Carson City, Nevada, a

true and correct copy in first class mail, postage prepaid, fully addressed to:
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Alexia Emmerman, Hearing Officer
Attn: Yvonne Renta
yrenta@doi.nv.gov

Department of Business and Industry
Division of Insurance

1818 E. College Parkway, Suite 103
Carson, City NV 89706

Kirk B. Lenhard, Esq.
klenhard@bhfs.com

Travis F. Chance, Esq.
tchance@bhfs.com

Mackenzie Warren, Esq.
mwarren(@bhfs.com ,
Brownstein Hyatt Farber Schreck, LLP
100 N. City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Lori Grifa, Esq.
lerifa@archerlaw.com

Archer & Greiner, P.C.

21 Main Street, Suite 353
Hackensack, New Jersey 97601

uus Dty

An employee of the U
Office of the Attorney General
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ADAMPAUL LAXALT
Attorney General

JOANNA N. GRIGORIEV
Senior Deputy Attorney General
Nevada Bar No. 5649
RICHARD PAILI YIEN
Deputy Attorney General
Nevada Bar No. 13035

Office of the Attorney General
100 N. Carson Street

Carson City, NV 89701
E-mail: ryien(%ag.nv.gov
Attorneys for Respondent
Nevada Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
HOME WARRANTY ADMINISTRATOR OF CASE No.: 17 0C 00269 1B
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation, DEPT No.: 1
Petitioner,
SUPPLEMENT TO
vs, DIVISION’S OPPOSITION TO MOTION
FOR STAY OF FINAL ADMINISTRATIVE

STATE OF NEVADA, DEPARTMENT OF DECISION PURSUANT TO NRS 233B.140
BUSINESS AND INDUSTRY, DIVISION OF
INSURANCE, a Nevada administrative agency,

Respondents.

Respondent, Department of Business and Industry, Division of Insurance (“Division”) through
its counsel, Nevada Attorney General ADAM P. LAXALT and his Deputy Attorney General RICHARD
YIEN, hereby files this Supplement to Opposition to Motion for Stay of Final Administrative Order

Pursuant to NRS 233B.140 (“Supplement”) in the above-captioned receivership.
On January 30, 2018, Respondent filed its Opposition to Motion for Stay of Final Administrative

Decision Pursuant to NRS 233B.140 (“Opposition™). Exhibit 1—the Findings of Fact, Conclusions of
Law, Order of Hearing Officer and Final Order (“Final Order”)—referenced on page 1, line 28,
inadvertently was not included in the Opposition.

Exhibit 1, the Final Order, is attached hereto. We respectfully request that the Court file this
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Supplement accordingly.

Pursuant to NRS 239B.030, the undersigned affirms that the preceding Supplement to Opposition
to Motion for Stay of Final Administrative Order Pursuant to NRS 233B.140, filed in case number 17 OC

00269 1B, does not contain the personal information of any person.

DATED: January 31,2018

AFFIRMATION

ADAM PAUL LAXALT
Attorey General

By: M%
RICHARD PAILI VIEN
Deputy Attorney General
Nevada State Bar 13035
100 N. Carson Street
Carson City, NV 89701
775.684.1129
Attorney for Division of Insurance
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~
CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney General, and that

on the 31%t day of January 2018, I served the preceding Supplement to Opposition To Petitioners’ Motion

For Stay of Final Administrative Order Pursuant to NRS 233B.140 by depositing for mailing at Carson

City, Nevada, a true and correct copy in first class mail, postage prepaid, fully addressed to:

Alexia Emmerman, Hearing Officer

Attn; Yvonne Renta
yrenta@doi.nv.gov

Department of Business and Industry

Division of Insurance

1818 E. College Parkway, Suite 103

Carson City NV 89706

Kirk B. Lenhard, Esq.
klenhard@bhfs.com
Travis F. Chance, Esq.
tchance(@bhfs.com
Mackenzie Warren, Esq.
mwarren(@bhfs.com

Brownstein Hyatt Farber Schreck, LLP

100 N. City Parkway, Suite
Las Vegas, NV 8§9106-4614

Lori Grifa, Esq.
lgrifa@archerlaw.com
Archer & Greiner, P.C.
21 Main Street, Suite 353

1600

Hackensack, New Jersey 97601

e

An employee obthe 77
Office of the Attorney General
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Supplement to Division’s Opposition to Motion for Stay of Final Administrative Decision

LIST OF EXHIBITS
to

Pursuant to NRS 233B.140

Exhibit Exhibit Description Number of Pages
Number [includes exhibit cover
page for each exhibit]
1 Findings of Fact, Conclusions of Law, Order of Hearing 30
Officer and Final Order of the Commissioner
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EXHIBIT 1

to

Supplement to Division’s Opposition to Motion for Stay of Final Administrative Decision

Pursuant to NRS 233B.140

EXHIBIT 1

to

Supplement to Division’s Opposition to Motion for Stay of Final Administrative Decision

Pursuant to NRS 233B.140

Page 5 of 5

AA001508



20

21

22

23

24

25

26

27

28

I L E

DEC 1 8 2017

STATE OF NEVADA LTI rT
DEPARTMENT OF BUSINESS AND INDUSTRY Ry of Insirance
DIVISION OF INSURANCE
IN THE MATTER OF CAUSE NO. 17.0050

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME
WARRANTY,

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW,
ORDER OF HEARING OFFICER,
AND FINAL ORDER OF THE COMMISSIONER'

This matter is before the Nevada Division of Insurance (“Division™) on an Order to Show Cause
issued by the Commissioner of Insurance (“Commissioner”) on May 11, 2017, against Home Warranty
Administrator of Nevada, Inc. dba Choice Home Warranty. The Commissioner, as head of the Division,
is charged with regulating the business of insurance in Nevada. NRS 232.820, -.825.2; NRS 679B.120.
The Division alleges that Respondent violated various provlisions of the Nevada Revised Statutes
(“NRS”) title 57 (“Insurance Code™) and of insurance regulations found under the Nevada
Administrative Code (“NAC"”). A hearing was scheduled for August 1, 2017, and continued to
September 12, 2017. A prehearing conference was held on September 8, 2017, at the office of the
Division in Carson City. The hearing was held on September 12, 13, and 14, 2017, at the office of the
Division in Carson City. At the close of the hearing, the Parties were ordered to file briefs on a legal
issue due on October 30, 2017, and written closing arguments due on November 15, 2017. On
November 7, 2017, Respondent filed a motion to strike portions of the Division’s brief. The motion
was denied, but the Parties were granted five extra pages for their written closing arguments to address
any issues from the briefs, and the due date for the written closings was extended to November 17,

2017.

' See NRS 679B.360.2—.3 (explaining that “the Commissioner shall make an order on hearing covering

matters involved in such hearing” and enumerating what is required in the order); NRS 679B.330.1

(authorizing the Commissioner to appoint a person as a hearing officer for a hearing); and

NAC 679B.411 (“The hearing officer shall file a copy of his or her order with the Division” and “[i]f
.1-
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I. FINDINGS OF FACT’
A. HWAN Applications

1. CHW Group, Inc. (“CHW Group™) was incorporated in the State of New Jersey in May
2009. Victor Mandalawi (“Mandalawi”) and Victor Hakim (“Hakim™) set up the company to provide
service contracts. Both Hakim and Mandalawi are officers for CHW Group: Hakim is the chief
executive officer and Mandalawi is the president. The company operates under the name “Choice
Home Warranty,” which is registered as a fictitious name in New Jersey. CHW Group uses the brand
Choice Home Warranty, to include the website www.ChoiceHomeWarranty.com. CHW Group owns
the website, through which all service contracts are sold and administered. Hakim has final say or
approval on all content on the website. CHW Group’s employees handle sales, marketing, claims,
finance. CHW Group's sales, marketing, and finance occur at its office located at 1090 King Georges
Post Road in Edison, New Jersey; CHW Group’s operations, or claims handling, occurs at 2 Executive
Drive in Somerset, New Jersey. CHW Group is not registered to do business in Nevada. (Ex. A; Test.
Mandalawi; Test. Hakim; Test. Ramirez.)

2. Under the name Choice Home Warranty, CHW Group sold service contracts online, so
sales reached consumers nationally, and consumers were purchasing the service contract in states where
CHW Group was not licensed. Mandalawi and Hakim were not aware that other states required a
license in order to sell this type of product. Choice Home Warranty was named in administrative
actions in different states. As a result, Mandalawi created the Home Warranty Administrators name for
states that require licensure. Home Warranty Administrator of Nevada, Inc. (“HWAN”) was
incorporated in Nevada on July 23, 2010. Mandalawi is the only employee for each of the Home
Warranty Administrators companies. HWAN’s address is 90 Washington Valley Road in Bedminster,
New Jersey. (Test. Mandalawi.)

3. On or about July 29, 2010, Mandalawi signed a service contract provider application on

the hearing officer is not the Commissioner, the Commissioner will indicate on the order his or her

concurrence or disagreement with the order of the hearing officer”).

? The hearing transcripts are distinguished by day, not volume number or consecutively numbered

pages. Accordingly, the transcripts are distinguished in the citations as “Tr.I” for the hearing transcript
-2-
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behalf of Home Warranty Administrator of Nevada, Inc., which was received by the Division on or
about September 2, 2010. (Ex. 22; Ex. P.) Mandalawi is noted on the application as president of
HWAN. (Ex. 22; Ex. P at 12-14; Ex. C; Test. Mandalawi.)

4. On July 29, 2010, HWAN entered into an independent service provider agreement
(“Agreement”) with CHW Group. Through the Agreement, CHW Group handles sales, marketing,
operations (claims), and advertising for HWAN service contracts, while HWAN handles regulatory
compliance. CHW Group maintains the service contracts sold to Nevada consumers. According to the
Agreement, CHW Group is responsible for providing the following services: V

o Communicating with potential clients (the “Clients™) seeking Warranties and negotiating

the signing of contracts, the form of which shall be previously approved by HWA[N}],

between Clients and HWA[N].

o Collecting any and all amounts paid by the Clients for the Warranties and distributing
same to HW[AN] pursuant to the terms of Article 2 hereof}

Keeping records of all Warranties

Providing customer service to Clients; and

Inspecting any claims made by Clients regarding goods under a Warranty and, if

possible, repairing same or causing same to be replaced.
(Ex. E.) CHW Group sells service contracts on behalf of HWAN per the Agreement. When CHW
Group sells a contract, CHW Group collects the payment from the consumer, and that money is
eventually paid to HWAN. (Test. Mandalawi; Test. Hakim.)

5. According to the 2010 application, an administrator was not designated to be responsible
for the administration of Nevada contracts. (Ex. 22; Ex. Pat 1.)

6. According to the application’s Section II, neither the applicant nor any of the officers
listed in Section [ had ever been refused a license or registration or had an existing license suspended or

revoked by any state, nor had the applicant or any of the officers listed in Section [ been fined by any

state or governmental agency or authority in any matter regarding service contracts. (Ex. 22; Ex. P at

-2; Test. Mandalawi.)

7. As part of the application, HWAN submitted its proposed contract. (Test. Mandalawi.)
8. On November 30, 2010, the Division issued HWAN a letter, along with a certificate of

registration (“COR”) with Company ID No. 113194 and with an anniversary date of November 18 of

on September 12, 2017, “Tr.2” for the hearing transcript on September 13, 2017, and “Tr.3” for the

hearing transcript on September 14, 2017.
-3-
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each yeér. (Ex. U; Ex. 22; Test. Mandalawi.) In the letter, the Division noted that it had reviewed the
service contract #HWAADMIN-8/2/10 that was submitted with the application, and that it was
approved for use. (Ex. Uat .)

9. In 2011, HWAN submitted another service contract for approval. The Division
approved the service contract under the form number HWA-NV-0711. (Test. Mandalawi; Test. Ghan.j

10.  The service contract shows the Home Warranty Administrators logo at the top right of
the first page. Under it is the name Choice Home Warranty followed by the text “America’s Choice in
Home Warranty Protection,” and under the text in finer print it says “Obligor: Home Warranty
Administrator of Nevada, Inc.” This first page is a sample letter to the consumer. The first two lines of
the letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chose to
protect your home with a home warranty.” The consumer is asked to read the coverage. The letter
includes a toli-free number, (888)-531-5403, and a website, www.ChoiceHomeWarranty.com. Under
the letter in finer print, it states that the contract explains the coverage, limitations, and exclusions.
Then there are two boxes: the box on the left identifies the contract number, contract term, covered
property, property type, rate, and service call fee; the box on the right identifies the coverage plan,
included items, and optional coverage. Under the two boxes is the name Choice Home Warranty and
the address, 510 Thornall Street, Edison, NY 08837, along with the toll-free number (888) 531-5403.
The bottom right of the page contains “HWA-NV-0711" in a finer print, which indicates approval by
the Division in July 2011, and is applied to each page. (Ex. 35; Ex. EE; Test. Ghan; Test. Jain; Test.
Mandalawi.)

11.  According to Mandalawi, there are no contracts sold to Nevada consumers other than the
Nevada contract authorized in 2011, (Test. Mandalawi.)

12.  For the registration years 2011 through 2016, HWAN filed renewal applications. (Ex. 2,
4,5,7, 12, 21; Ex. I; Test. Mandalawi.)

13.  The rene\’zval applications asked the applicant to identify the pre-approved service
contract form name and form numbers that applicant sells in Nevada. On each application, HWAN
identified form HWA-NV-0711. (Ex.2,4,5,7,12,21; Ex. L)

111
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14,  The renewal applications for the years 2011, 2012, and 2013 asked the following
questions:

» “Have there been any changes in the executive officers or in the officers responsible

for service contract business since your last application?”

¢ “Have you made any changes in the administrator or designated a new administrator
since your last application? Current administrator is listed as:”

» “Since the last application, has applicant or any of the officers listed in question 1
ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... [or] (d)Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”

On behalf of HWAN, Mandalawi answered “No” to each of the questions. For the current
administrator, Mandalawi wrote “Self.” (Ex. 2, 4, 5; Ex. I; Test. Dennis; Test. Mandalawi.)

15.  The renewal applications for years 2011, 2012, and 2013 were approved. (Ex. Y, Z,
AA; Test. Mandalawi.)

16.  The renewal applications also ask how many service contracts were sold to Nevada
residents, other information related to revenue, claims\paid, and customer complaints, and information
about how complaints are handled. Mandalawi responded to these questions for the renewal
applications for years 2011, 2012, and 2013. (Ex. 2,4, 5; Ex. L)

17. In 2013, the Division initiated an investigation into Choice Home Warranty,Nand began
monitoring complaints. The Division also discovered that a company called Choice Home Warranty
had administrative actionsi against it in several states. (Test. Jain.)

18.  In email correspondence with Mandalawi related to a consumer complaint, Elena
Ahrens, then-Chief of the Property and Casualty Section, indicated that she wanted to work with
Mandalawi “regarding having an official dba of Choi.ce Home Warranty.” She said that she had
stopped the issuance of a cease and desist, and wanted to remedy the situation from occurring in the
future. (Ex. T at 1.) The Division asked HWAN to register the dba Choice Home Warranty because
the Division “thought it was confusing for consumers having just the name Home Warranty of
Nevada.” (Test. Mandalawi.) Mandalawi registered the dba “Choice Home Warranty” under HWAN.
(Ex. T at 7-11; Ex. B; Ex. 30-32; Test. Mandalawi.)

19.  The Division issued a memo to then-Commissioner Scott J. Kipper from Derick Dennis,

Management Analyst, indicating that Mandalawi notified the Division that HWAN filed the dba name,

-5-
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“Choice Home Warranty,” in Carson City and Washoe County. A handwritten note on the memo
states, “7/8/14 This was at the request of the Division, recommend approval” with Ahrens’ initials “ea.”
(Ex. 23 at 3; Ex. Q.) The Division issued a new Certificate of Registration dated July 14, 2014, under
HWAN’s same Company ID No. 113194, for Home Warranty Administrator of Nevada, Inc. dba
Choice Home Warranty, (Ex. 23; Ex. T at 39, 51--53; Test. Mandalawi.)

20.  For the registration years beginning 2014, 2015, and 2016, HWAN filed renewal
applications. The applicant was listed as “Home Warranty Administrator of Nevada, Inc. dba Choice
Home Warranty.” (Ex. 7, 12, 21; Ex. I; Test. Mandalawi.)

21.  The renewal applications for the years 2014, 2015, and 2016 asked the same following
questions:

s “Have there been any changes in the executive officers or in the officers responsible

for service contract business since your last application?”

e “Have you made any changes in the administrator or designated a new administrator
since your last application? Current administrator is listed as:”

e “Since the last application, has applicant or any of the officers listed in question 1
ever...(c) Been refused a license or registration...or had an existing one
suspended or revoked by any state... [or] (d)Been fined by any state or
governmental agency or authority in any matter regarding service contracts?”

On behalf of HWAN, Mandalawi answered “No” to each of the questions. (Ex. 7, 12, 21I; Test.
Mandalawi.) For the current administrator, Mandalawi wrote “Self.” (Ex. 21)

22.  The renewal application for 2014, 2015, and 2016 added a request that the applicant
“List all aliases or names under which the company conducts business (Doing Business As). Provide
supporting documentation.” On behalf of HWAN, Mandalawi answered “NA” because he believed the
question related to additional fictitious names. (Ex.7, 12, 21; Ex. I at 12, 16, 20; Test. Mandalawi.)

23. The renewal applications for 2014, 2015, and 2016 also ask how many service contracts
were sold to Nevada residents, other information related to revenue, claims paid, and customer
complaints, and information about how complaints are handled. For years 2014, 2015, and 2016,
Mandalawi responded to some of these questions, but left blank the number of customer complaints by
Nevada residents and the question asking how complaints are handled. (Ex. 7, 12, 21; Ex. I at 14, 18,
23.)

111
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24,  The renewal applications for years 2014 and 2015 were approved. (Ex. BB, CC; Test.
Mandalawi.)

25. At the time the Division received HWAN’s 2016 renewal application, the Division
requested additional information because the application was deemed incomplete. Specifically, the
statutory security deposit was not sufficient and questions on the application were left blank. The
Division’s requests for information were ignored. As of the date of the hearing, the Division had not
received all of the information r_equested. (Ex. 33; Ex. L; Ex. DD; Test. Jain.)

26,  As a result of this matter, Mandalawi learned that HWAN’s COR was inactive. ‘Mary
Strong, Management Analyst II[, emailed HWAN on July 21, 2017, explaining that HWAN’s COR had
expired and that the 2016 renewal application was denied. No additional explanation was provided. A
printout of HWAN’s licensing status with the Division shows that HWAN dba Choice Home Warranty
is inactive -as of 11/18/2016. (Ex. O, DD; Test. Mandalawi.)

B. Complaints

27.  In 2009, the Division began receiving complaints about Choice Home Warranty, which
was not registered to sell service contracts in Nevada. (Ex. 28 at 2; Ex. Jat2.)

28.  On January 4, 2014, the Division received a complaint from a technician who provided
services to a consumer on behalf of Choice Home Warranty, but “CHW (CHOICE HOME
WARRANTY, CHW GROUP)” refused to pay them the $20,000 alleged to be owed. The Division
worked out a settlement between Choice Home Warranty and the technician for $7,296. (Ex. 25; Test.
Kuhlman.) |

29.  On July 16, 2014, the Division received a consumer complaint against Choice Home
Warranty alleging that Choice Home Warranty failed to pay a valid claim for a broken air conditioning
(“A/C”) unit under the service contract (policy number 628975268). The consumer was forced to pay
$1,025 for an A/C compressor that the consumer believed should have been covered by the service
contract. The consumer requested the claim denial in writing, but was told by the Choice Home
Warranty employee claimed that it was against company policy to issue a denial in writing. (Ex. I1;
Test. Kuhlman.)

/1
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30. On November 19, 2014, the Division received a consumer complaint against Choice
Home Warranty alleging Choice Home Warranty improperly denied a claim when the consumer’s pipe
broke the same day he had purchased the service contract (policy number 465308123). The consumer
paid $826 for repair of a broken pipe. The consumer also complained because he felt Choice Home
Warranty’s advertisement was deceitful and misleading by claiming that the consumer could get
coverage “today,” when the contract requires a thirty-day waiting period. The Division worked out a
settlement between Choice Home Warranty and the consumer for $500.- (Ex. 11; Test. Kuhlman.)

31.  On July 12, 2016, the Division received a consumer complaint against Choice Home
Warranty alleging Choice Home Warranty improperly denied a claim for a broken A/C unit. The
consumer filed a claim with Choice Home Warranty on June 27, 2016, and Choice Home Warranty
sent a technician, who replaced the capacitor. The A/C unit failed again within a few hours. The
technician returned to look at the unit three times and provided all the information Choice had
requested. The A/C unit still had not been fixed. The consumer called Choice Home Warranty
numerous times and was put on hold on every call for extensive periods and, after 45 minutes, the call
would fail. :I'he consumer was told that the claim was rejected because the consumer did not maintain
the unit. The consumer sent Choice Home Warranty proof that he did maintain the unit. The consumer
explained that the situation was a “life or death situation” because his significant other, who is disabled,
suffered from heatstroke because she and their little dog have been left in the house with temperatures
exceeding 100-plus degrees. On or about July 25, 2016, the Division worked out a settlement between
Choice Home Warranty and the consumer for $1,500. (Ex. 38; Test. Kuhlman.)

32.  On October 4, 2016, the Division received a consumer complaint against Choice Home
Warranty alleging Choice Home Warranty improperly denied a claim for a broken A/C unit. The
consumer filed a claim with Choice Home Warranty on June 8, 2016, and Choice Home Warranty sent
eight technicians and four A/C.companies, and all agreed that the A/C compressor and coil needed to
be replaced. Choice Home Warranty denied the claim explaining that it had a photo of the unit from
August 17, 2016 showing that no maintenance had been done on the unit. The consumer asked for a
copy of the photo, but Choice Home Warranty did not provide the photo. The consumer faxed her

maintenance records for the A/C unit, but was told that Choice Home Warranty could not read the
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records. At the time of the complaint, the consumer was alleged to have endured ten weeks withou.t
A/Cin Las Vegas. (Ex. 24; Test. Kuhlman.)

33.  In all, the Division had received approximately 80 complaints about Choice Home
Warranty. Eliminating duplicates, the total was 62. At the time the Complaint, only 2 complaints were
open. All other complaints had been closed. The Division’s concern was that Choice Home Warranty
had a higher ratio of complaints than any other of the 170-plus service contract providers licensed in
Nevada. (Ex.28; Ex. J, W; Test. Jain.)

34. The Division conducted a general search on Choice Home Warranty online, and
discovered numerous complaints by consumers on different websites. (Test. Jain.)

35.  The Business Consumer Alliance rated Choice Home Warranty with an “F”. It notes the
company’s website as www.choicehomewarranty, DBAs are CHW Group, Inc., Victor Mandalawi as
president, and Victor Hakim as principal. (Ex.9.)

36.  On October 31, 2016, Mike from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty in Edison, New lersey, was attempting to withdraw money
from the consumer’s bank account after the contract period ended. (Ex. 14.)

37.  On lJuly 7, 2016, Stardust from Henderson, Nevada posted a complaint on the Ripoff
Report claiming Choice Home Warranty refused to replace a pool pump because it was not correctly
installed. (Ex. 15.)

38. On April 20, 2016, Ira B. from Las Vegas, Nevada, a technician, posted a complaint on
Ripoff Report advising people to stay away from Choice Home Warranty because Choice Home
Warranty does not pay its vendors, and requires vendors to use repair parts according to their terms.
(Ex. 16.)

39.  OnJanuary 14,2016, laappliance from Las Vegas, Nevada posted a complaint on Ripoff
Report that Choice Home Warranty is a huge scam among contractors. The company had completed
200 jobs for Choice Home Warranty, but Choice Home Warranty had not yet paid them. (Ex. 17.)

40.  On October 12, 2016, David N. of Las Vegas, Nevada posted a complaint on Yelp.com
that Choice Home Warranty improperly denied his claims on two occasions. The second claim denial

was after a technician came and inspected the microwave and took photos. The consumer included in
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his complaint the he received an email from Choice Home Warranty that said, “CHW strives to be rated
#1 in the home warranty industry. Help us succeed with your positive feedback and you will receive 1
FREE month of coverage.” (Ex. 18 at 2.)

41.  Choice Home Warranty has been the subject of complaints in other cities—Houston,
Texas, Chicago, 1llinois, Overland Park, Kansas, and Titusville, Florida. According to the reports,
Choice Home Warranty in New Jersey denies claims on the basis that the consumers did not maintain
their units, even after consumers provide proof of maintenance. (Ex. 19, 19a, 20, 20a, 39, 40, and 40a.)

42.  In reviewing complaints, Mandalawi has CHW Group employees participate in the
resolution, Mandalawi distinguishes claims as problems with a system or appliance, and a complaint as
a consumer who is dissatisfied with the claim or outcome. When complaints are received, they are
handled by CHW Group employees. If they are escalated, Mandalawi gets involved. Mandalawi has
final authority on complaints and “want[s] to be sure that CHW Group is adhering to the terms and
conditions of the policy and make[s] sure they are in compliance.” Complaint resolution activity is
done at Executive Drive, CHW Group’s Somerset location; sales and marketing is done at the King
Georges Post Road in Edison. Mandalawi spends most of his time at the Somerset location. (Test.
Mandalawi; Test. Ramirez.)

43, At ameeting of the Parties pending this proceeding, Mandalawi and Hakim reviewed the
records of HWAN to determine how many complaints they have received from the Division since
HWAN'’s inception. (Test. Mandalawi; Test. Hakim.)

44,  CHW Group handled the claims for the consumer complaints filed with the Division.
CHW Group documents its communications with the consumers. CHW Group concluded that the
consumers’ claims were not covered by the service contracts. (Test. Ramirez.)

45,  HWAN presented what it named “Customer Testimonials NV DOI Status of HWAN,”
which is 867 pages of positive testimonials of Choice Home Warranty consumers from around the
country, including Nevada. (Ex. M.)

C. Regulatery Actions

46.  On July 23, 2010, California issued a cease and desist order against Choice Home

Warranty and its officers, along with notices related to a monetary penalty and right to hearing for
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acting as a provider of home protection contracts without a license. (Ex. | at 1-4 of 16.) A final order
was entered on August 19, 2010. On October 12, 2010, the California Insurance Commissioner found
that Choice Home Warranty acted as a home protection company without a license from October 25,
2008 through October I, 2010, and fined Choice Home Warranty $3,530,000. In December 2010,
Mandalawi, as president of Choice Home Warranty, entered into an agreement with California agreeing
to take certain actions with regard to their business, and pay a $10,000 fine. The agreement was
adopted by the California Commissioner on January 6, 2011, (Ex. 1; Ex. G.))

47, On July 29, 2010, Oklahoma issued a cease and desist against Choice Home Warranty
for engaging in service warranty contracts without authorization, Despite the order, Choice Home
Warranty continued to engage in the business. The matter was settled on January 2, 2012, with a fine
of $15,000, and Choice Home Warranty was permitted to continue servicing existing contracts. (Ex. 3;
Ex. H))

48.  On February 7, 2014, the Oklahoma Commissioner issued an order alleging that Choice
Home Warranty continued to engage in the business “in a course of unfair and deceptive conduct while
circumventing regulatory authority.” (Ex. 3 at 2.) Choice Home Warranty was fined $10,000. (Ex. 3.)
On October 21, 2010, the Insurance Commissioner of the State of Washington issued an Order to Cease
and Desist against CHW Group, Inc. doing business as Choice:- Home Warranty and
www.ChoiceHomeWarranty.com, Victor Mandalawi, President of CHW Group, Inc. (incorporated in
both New York and New Jersey), and others. The Order demanded that all named parties, who are
unlicensed in Washington, cease transacting in the unauthorized business of insurance in Washington,
seeking business in Washington, and soliciting Washington residents to buy unauthorized products
based on the sale of at least 92 service contracts. On January 27, 2011, the Washington Commissioner
issued a Final Order Terminating Proceeding after the named parties filed a stipulation withdrawing
their hearing demand. The Final Order indicated that the Order to Cease and Desist would remain in
effect indefinitely. (Ex. 8 at3 of 32.)

49, On June 9, 2015, CHW Group, Inc. dba Choice Home Warranty, Victor Mandalawi, and
Victor Hakim agreed to a Final Consent Judgment with the New Jersey Attorney General’s Office for

allegations of using deceptive means to deny claims after the New Jersey Division of Consumer Affairs
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received 1,085 complaints about Choice Home Warranty. The Judgment requires Choice Home
Warranty, Mandalawi, and Hakim to address issues related to improper advertisements, sales
representatives’ misrepresentations, terms and conditions of the contract, properly licensed technicians,
fair review of claims, timely payment to technicians, payment in lieu of replacement, refunds, training
of employees handling sales and claims, and future consumer complaints. Choice Home Warranty,
Mandalawi, and Hakim were required to pay a $779,913.93 fine including consumer restitution, revise
their business practices, pay for an independent compliance monitor to oversee compliance with the
terms of the Judgment, and execute confessions of judgment in the event of a default on the Judgment.
(Ex. 6; Ex. F, X.)
D. Other Evidence Presented at Hearing

50. In 2016, Home Warranty Administrator of Florida, Inc. and Choice Home Warranty
were named defendants in a civil action in New Jersey. That same year, CHW Group, Inc. dba Choice
Home Warranty and Victor Mandalawi were named defendants in a civil complaint in South Carolina.
(Ex. 9, 29; Test. Mandalawi.)

51.  As part of the Division’s investigation, it obtained a copy of Home Warranty
Administrator of South Carolina, Inc.’s application with the State of South Carolina submitted by
Mandalawi. The application included a biographical affidavit, which requested information about
Mandalawi’s background. To the question, “Are you operating, acting, or have acted as a controlling
person for any other service contract provider or service contract related company?”, Mandalawi
responded yes. To the question, “Have you or a service contract provider or service contract related
company in which you were, or are a controlling person, ever been disciplined by a state regulatory
body?”, Mandalawi responded yes. To the question, “Have you or a service contract provider or
service contract related company for which you were, or are a controlling person, ever been subject to a
cease and desist letter or order, or enjoined, either temporarily or permanently, in any judicial,
administrative, regulatory or disciplinary action?”, Mandalawi responded yes.

Attached to the biographical affidavit is Mandalawi’s résumé. According to it, Mandalawi is
the President of Home Warranty Administrators, which “is currently licensed / registered in Arizona,

Florida, Illinois, New York, Nevada, Oklahoma, and Texas.” Mandalawi has held this position since
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2010. The résumé also shows that Mandalawi is also President of Choice Home Warranty, and has
held this position since 2008. (Ex. 41 at 14.)

Mandalawi presented a letter to the South Carolina Department of Insurance explaining his
“Yes” responses to the questions on the biographical affidavit. In the letter, Mandalawi introduces
himself as president of Home Warranty Administrator of South Carolina, Inc., and all of its affiliates,
which includes HWAN, and president of Choice Home Warranty, Through the letter, Mandalawi
explains that

Choice Home Warranty (CHW) was the subject of a cease and desist letter in California,

Oklahoma, and Washington. In California, CHW entered into a consent order, in

Oklahoma, Home Warranty Administrator of Oklahoma, Inc. is [sic] now holds a Service

Warranty License, and in Washington CHW is complying with all terms of the cease and

desist.

CHW has been doing business for roughly two years and our home state of New Jersey

does not require companies, such as ours, to be licensed. During the course of its

activities, CHW discovered that all states are not created equal when it came to licensing

requirements for service contracts. In fact, the very definition of the words “service

contracts” changes from state to state. To address this newly discovered issue, CHW

developed the Home Warranty administrators (“HWA™) brand. That is, in order to

address every state’s particular requirements, a separate HWA was created for that state.
(Ex. 41 at 15-16; Test. Mandalawi.)

52.  Choice Home Warranty has a landing page, which is a webpage that consumers land on
when they click a particular email or intemet link to Choice Home Warranty. The landing page is part
of Choice Home Warranty’s internet advertising. A potential consumer would enter his’her zip code.
Choice Home Warranty provides some general information and invites people to call them at (888)
531-5403. The advertisement is copyrighted 2017 Choice Home Warranty, and includes its address,
1090 King Georges Post Rd. Edison, NJ 08837, and phone number (888) 531-5403. In finer print at the
bottom of the advertisement are links to Choice Home Warranty’s limits of liability and exclusions,
other terms, and the privacy policy. (Ex. 26; Test. Jain; Test. Hakim.)

53.  On August 21, 2017, Felecia Casci, Supervising Legal Secretary at the Division,
received an email from ‘CHOICE Warranty (enews@choicehomewarranty.com)” with the subject,
“VIP Offer: $50 Off & 1 Month Free” in her personal email account. Choice Home Warranty,

identified at the top of the email, invites Casci to “Never Pay for Covered Home Repairs Again,”

offering $50 off and one month free. According to the email, Choice Home Warranty plans are subject
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to terms and conditions. Choice Home Warranty identifies its address as 1090 King Georges Post Rd,
Edison, NJ 08837, and phone number as 800-814-4206. The advertisement is copyrighted to Choice
Home Warranty in 2017. Nothing in the solicitation identified HWAN as the party selling the service
contract. (Ex. 27; Test. Casci.)

54, On August 16, 2017, Casci received another email from “CHOICE Warranty
(enews@choicehomewarranty.com)” with the subject, “We Appreciate You Felecia” in her personal
email account, Choice Home Warranty, identified at the top of the email, invites Casci to “Never Pay
for Covered Home Repairs Again,” offering $75 off and one month free, According to the email,
Choice Home Warranty plans are subject to terms and conditions. Choice Home Warranty identifies its
address as 1090 King Georges Post Rd, Edison, NJ 08837, and phone number as 800-814-4206, The
advertisement is copyrighted to Choice Home Warranty in 2017, (Ex. 27; Test. Casci.)

55.  The Division discovered that some service contracts issued by HWAN were not
approved for use. 1n the unapproved service contract’s letter to the consumer, the first two lines of the
letter says, “Welcome to Choice Home Warranty! You made a wise decision when you chose to protect
your home with a CHW Warranty.” Again in the second paragraph, there is a reference to CHW
Warranty. Under the two boxes is the name Choice Home Warranty and the address, 1090 King
Georges Post Road, Edison, NJ 08837, along with the toll-free number (888) 531-5403. There is no
service contract form number on the botiom of the page indicating approval by the Division. The font
of the contract is reduced such that the contract is 4 pages long instead of the 5 /% pages in the approved
service contract. (Ex. 37; Test. Ghan.)

56.  When Hakim acknowledged that CHW Group is not licensed to sell, solicit, or offer for
sale service contracts in Nevada, he explained that “Pursuant to section 690C.120.2, administrators are
not required to be licensed to sell service contracts in Nevada.” (Test. Hakim.)

57.  The setup for HWAN in Nevada is the same setup Mandalawi uses for all of the Home
Warranty Administrators companies. All of these entities have a contract with CHW Group, and all of
the entities use the website www.choicehomewarranty.com to sell their service contracts. All of the
entities use substantially the same contract and terms of service. All of the businesses use CHW

Group’s services as provided in agreements similar to the Agreement HWAN has with CHW Group.
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This creates efficiencies in managing the product being sold across the country, with the nuances of
different states’ requirements identified in the service contract sent to consumers. (Test. Mandalawi.)

58.  Since HWAN became licensed in Nevada, CHW Group has continually provided
services to HWAN through the Agreement. CHW Group has tracked its claims statistics. According
to its claims statistics, 23,889 customers have purchased a service contract through Choice Home
Warranty in Nevada since 2011. (Ex. K; Test. Hakim.)

59.  In some years, the Division communicated with Mandalawi by telephone or email when
items were not provided with HWAN’s applications. (Test. Mandalawi.)

II. CONCLUSIONS OF LAW

In its Amended Complaint, the Division seeks administrative action against Respondent for
(1) falsifying material facts in its applications; (2) engaging in unfair practices in settling claims;
(3) conducting business in an unsuitable manner; and (4)failing to make records available to the
Commissioner upon request. The Division also seeks a cease and desist order because the Commissioner
refused to renew Respondent’s 2016 COR. The Division bears the burden of showing, by a preponderance
of the evidence, that Respondent violated these provisions of the Insurance Code. In hearings for the
Division, “The hearing officer shall liberally construe the pleadings and disregard any defects which do not
affect the substantial rights of any party.” NAC 679B.245.

A. Jurisdiction

The Commissioner is charged with regulating the business of service contracts, which includes
but is not limited to promulgating regulations, reviewing provider records, investigating complaints and
alleged violations of law, and conducting examinations. NRS 679B.120.3 & -.5, 690C.300, -.310 & -
.320. Service contracts are regulated under the Insurance Code pursuant to chapter 690C.

B. Statement of Law

In Nevada, “A provider shall not issue, sell or offer for sale service contracts in this state unless
the provider has been issued a certificate of registration pursuant to the provisions of [NRS chapter
690C].” NRS 690C.150. A provider “means a person who is obligated to a holder pursuant to the
terms of a service contract to repair, replace or perform maintenance on, or to indemnify the holder for
the costs of repairing, replacing or performing maintenance on, goods.” NRS 690C.070. A holder is a
Nevada resident who may enforce the rights under a service contract. NRS 690C.060. An

administrator “means a person who is responsible for administering a service contract that is issued,
sold or offered for sale by a provider.” NRS 690C.020.
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A provider who wishes to issue, sell or offer for sale service contracts in this state must

submit to the Commissioner; A registration application on a form prescribed by the

Commissioner; . . . A copy of each type of service contract the provider proposes to issue,

sell or offer for sale; [and] The name, address and telephone number of each

administrator with whom the provider intends to contract . . . .

NRS 690C.160.1(a), (c)—(d).

A certificate of registration is valid for 1 year after the date the Commissioner issues the

certificate to the provider. A provider may renew his or her certificate of registration if,

before the certificate expires, the provider submits to the Commissioner an application on

a form prescribed by the Commissioner, [among other things].

NRS 690C.160.3.

Providers are required to comply with certain requirements to ensure the provider is financially
viable. NRS 690C.170. A provider has limitations on the name of its business, and may not use the
name of another provider. NRS 690C.200.1(b). A provider’s service contract must comply with
certain provisions. For example, a service contract must be “understandable and printed in a typeface
that is easy to read.” NRS 690C.260.1(a). A service contract must also “[i]nclude the name and
address of the provider and, if applicable: The name and address of the administrator....”
NRS 690C.260.1(d)(1). A provider is prohibited from making “a false or misleading statement” or
“intentionally omit[ting] a material statement.” NRS 690C.260.2.

When a provider receives a claim, it must address the claim within a reasonable amount of time.
If a claim “relates to goods that are essential to the health and safety of the holder”, emergency
provisions must be included in the contract. NAC 690C.110.1(c). Related to claims, certain activities
are considered unfair practices:

(a) Misrepresenting to insureds or claimants pertinent facts or insurance policy

provisions relating to any coverage at issue.

(b) Failing to acknowledge and act reasonably promptly upon communications with

respect to claims arising under insurance policies.

(c) Failing to adopt and implement reasonable standards for the prompt investigation and

processing of claims arising under insurance policies.

'(é)' Failing to effectuate prompt, fair and. equitable settlements of claims in which
liability of the insurer has become reasonably clear.

(n) Failing to provide promptly to an insured a reasonable explanation of the basis in the

insurance policy, with respect to the facts of the insured’s claim and the applicable
law, for the denial of the claim or for an offer to settle or compromise the claim,

NRS 686A.310.1.
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Generally, no other provision of the Insurance Code applies except as otherwise provided in
NRS chapter 690C. NRS 690C.120. Provisions that specifically apply to service contracts include
trade practices, examinations, hearings, certain prohibitions, process, and advertising.

NRS 690C.120.1. Also, “[a] provider, person who sells service contracts, administrator or any other

person is not required to obtain a certificate of authority from the Commissioner pursuant to chapter
680A of NRS to issue, sell, offer for sale or administer service contracts.” NRS 690€.120.2.

The Commissioner is authorized to observe the conduct of a service contract provider to ensure
that “business is not conducted in an unsuitable manner.” NRS 679B.125.2.

“[U]nsuitable manner” means conducting [] business in a manner which:

1. Results in a violation of any statute or regulation of this State relating to insurance;

2. Results in an intentional violation of any other statute or regulation of this State; or

3. Causes injury to the general public,

= with such frequency as to indicate a general business practice.
NAC 679B.0385.

C. Respondent

In order to address the Division’s allegations, the Hearing Officer must make a determination

about the parties involved in this matter because many of the issues presented in this hearing hang on

who the service contract provider is. Relying on the use of the different names by Respondent’s
witnesses, who interact with or on behalf of Respondent through a contract, and who would most be
familiar with the entities, the Hearing Officer relies on the names used in the hearing as follows:
e Home Warranty Administrator of Nevada, Inc. is HWAN
e Choice Home Warranty is CHW Group, Inc., CHW, and Choice Home Warranty ,
. SI:)(:IL:cp Warranty Administrators is an affiliate of companies with the name Home
Warranty Administrator of [State]

In this case, HWAN is the legal entity that has been authorized to be a service contract provider
in Nevada. HWAN contracted with CHW Group, or Choice Home Warranty, as administrator of
HWAN'’s service contracts. In 2014, the Division requested HWAN to register the fictitious name,
Choice Home Warranty.

The evidence is clear that Choice Home Warranty is CHW Group. Respondents have argued
this throughout the case. (Resp’t’s Prehr’g Stmt 3—4.) During the hearing, Mandalawi, Hakim, and

Ramirez referred to CHW Group as Choice Home Warranty. Mandalawi and Hakim both testified that
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HWAN’s administrator is CHW Group, and that HWAN and CHW Group engaged in a contract for
such services. Choice Home Warranty is owned and controlled by CHW Group. CHW Group owns
the website www.ChoiceHomeWarranty.com, through which various service contracts are sold and
administered, and the employees handling sales, marketing, claims, finance, etc. are all CHW Group
employees. Finally, according to Mandalawi’s résumé submitted to the State of South Carolina in
2011, Mandalawi was the president of Home Warranty Administrators and the president of Choice
Home Warranty. The names are listed in his résumé as two separate companies. At the time the South
Carolina application was filed, which included Mandalawi’s résumé, Choice Home Warranty was not
registered as a dba for HWAN. This leads to the conclusion that Choice Home Warranty is CHW
Group, Inc.

When an entity registers a dba, or fictitious name, the entity creates a name under which it will
operate. This does not create a new company or change the entity’s legal status. Registering a dba
cannot make one company liable for the acts of another company, even if the two companies share the
same name——it is a legal impossibility. Further, NRS 690C.200.1(b) prohibits a provider from using a
name that is the name of another provider. Choice Home Warranty, under CHW Group, is another
provider even if it is not a Nevada-registered provider. Why the Division requested HWAN to register
the dba Choice Home Warranty is unknown, as it makes the arrangement of these businesses confusing
at best. Registering Choice Home Warranty as HWAN’s dba did not make HWAN and CHW Group
one legal entity for purposes of regulation. Accordingly, it is the Hearing Officer’s positit‘m that Choice
Home Warranty as discussed in this matter should not be treated as a fictitious name of HW AN, but
instead as a separate company under CHW Group. For purposes of this Order, the Hearing Officer
relies on this distinction between HWAN and Choice Home Warranty: HWAN is one legal entity, and
Choice Home Warranty is CHW Group, an incorporated entity that is separate from HWAN.

D. The Division Claims Respondent Made False Entries of Material Facts in Its Applications
1. Administrative Actions Against Choice Home Warranty

The Division claims that by failing to disclose other states’ administrative actions against

Choice Home Warranty on its Nevada renewal applications, Respondent engaged in acts that constitute

the unlawful making of false entry of material fact in violation of NRS 686A.070. The Hearing Officer
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disagrees.

Respondent argues that it is legally and factually impossible for HWAN to have made false
misrepresentations in its renewal applications because the remewal applications do not ask for
regulatory information about any of the officers of the applicant, and the Hearing Officer agrees. The
Division’s questions in each of the renewal applications do not ask whether any of the applicant’s
officers have had actions taken against them; rather, the questions ask whether any of the new officers
identified in the renewal application have had actions taken against them. If the Division wanted to
know whether any of applicant’s officers had administrative actions taken against them in other states,
the Division should have asked that question. The Division’s intent regarding the questions on its own
renewal application is not clear, and it would be improper to hold applicants responsible for failing to
disclose information about which the Division never asked.

For the renewal applications submitted for 2011, 2012, and 2013, the service contract provider
that submitted the applications with the Division is Home Warranty Administrators of Nevada, Inc.
HWAN is incorporated in Nevada, creating an independent legal entity. As its own legal entity,
HWAN is responsible for the acts of its business. At no time during this period was HWAN named in
any administrative action in any other state. Therefore, it cannot be said that HWAN made a false entry
on the renewal applications for these years by not reporting administrative actions against Choice
Home Warranty. ‘

For the renewal applications submitted for 2014 and 2015, the service contract provider that
submitted the applications with the Division is Home Warranty Administrators of Nevada, Inc. dba
Choice Home Warranty. As explained in Section C above, however, Choice Home Warranty is CHW
Group. It is a legal impossibility for HWAN to also be CHW Group even if HWAN registered a dba
called Choice Home Warranty. HWAN did not violate Nevada law by failing to disclose
administrative actions taken against CHW Group in other states. CHW Group is HWAN’s
administrator, and none of the applications asked whether the administrator or its officers have been the
subject of administrative actions in other states. To that end, HWAN was not required to report
administrative actions against Choice Home Warranty in its 2014 and 2015 renewal applications.

111
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2. Applications Filed with the Division

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, the evidence shows that Respondent did make a false entry of material fact in its applications.
All the applications presented at the hearing ask the applicant to disclose the name of the administrator.
For all of the renewal applications Mandalawi submitted on behalf of HWAN, the administrator is
noted as “self,” and this was not true. “Self” means that the service contract provider—HWAN in this
case—was administering all of the claims. According to the testimony of Mandalawi, Hakim, and
Ramirez, Choice Home Warranty (which is CHW Group) is the administrator for HWAN. Respondent
argues that this fact was disclosed in HWAN contract HWA-NV-0711, which was provided to the
Division in 2011. Even if the disclosure is sufficient to say the Division was on notice in 2011 (when
the HWAN contract was approved) that Choice Home Warranty was the administrator, every renewal
application submitted indicated the contrary. When asked on the renewal applications whether there

were any changes to the administrator or a newly designated administrator, in each renewal application,

|l Mandalawi responded that there was no change—the administrator was “self,” which is HWAN. If

CHW Group was the administrator, then “self” was not an accurate response to the question on the
applications. Claims administration is a material part of service contracts and, therefore, a material
fact, required by NRS 690C.160.3. As such, HWAN misstated a material fact in its application. For
each application year starting in 2011 that HWAN reported “self” as the administrator, is one violation
of NRS 686A.070, (Five counts.)

Additionally, HWAN indicated in its applications filed starting in 2011 that it was using the
service contract HWA-NV-0711 that was approved by the Division. On at least one occasion, there is
evidence that HWAN used a service contract that, in fact, was not approved by the Division. Service
contracts must comply with certain provisions of the Insurance Code and, therefore, must be approved
before they are used. The application year 2015 did not disclose the use of an unapproved form. The
service contract is a material part of the service contract provider application and, therefore, a material
fact of the application. As such, HWAN misstated another material fact in its 2015 renewal
application, in violation of NRS 686A.070. (One count.)

111
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E. The Division Claims Respondent Has Engaged in Unfair Practices in Settling Claims

The Division alleges that the number of complaints against Respondent show that Respondent
has engaged in unfair practices in settling claims in violation of NRS 686A.310 and had, thereby, acted
in an unsuitable manner. NRS 679B.125.2. Respondent argues that the number of complaints does not
amount to unfair practices in settling claims, and that it believes it provides Nevada customers sterling
service.

In this case, the evidence shows that the Division received at least 63 individual consumer
complaints about HWAN, and 25 consumer complaints against Choice Home Warranty. Of the
complaints, five were presented at the hearing: three complaints from 2014 and two complaints from
2016. Thg complaints allege that Choice Home Warranty did not cover appliances that consumers
believed were covered, or that Choice Home Warranty did not pay the technician who provided
services on the appliance. When the Division got involved, HWAN agreed to cover or settle the
complaints. The Division’s evidence says the claims were covered; Respondent’s evidence says the
claims were not covered, Respondent’s agreeing to pay the claims as a result of the Division’s
involvement does not mean that Respondent admitted that the claims were covered. As presented, the
Division’s evidence was insufficient to show that Respondent engaged in unfair practices in settling
claims.

F, The Division Claims Respondent Has Failed to Make Its Records Available

The Division claims that Respondent failed to make available information requested by the
Commissioner in violation of NRS 690C.320.2. The Division sought information about HWAN’s
claims and open contracts in Nevada. Respondent argues that the Division presented no evidence to
support this claim,

The evidence shows that the Division made several requests of Respondent through Mandalawi,
including to Mandalawi’s email address of record. Respondent acknowledges having communicated
with the Division via email or telephone on other occasions, as evident through the testimony and
exhibits. The parties both state that the requested information was produced, but only after a subpoena
was issued, which was at least six months afier the renewal application was received, Moreover, this

information relating to how many open contracts and claims Respondent had in Nevada was requested
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in the renewal application, but Respondent did not respond to those questions. The law is clear that,
upon the Commissioner’s request, “{a] provider shall...make available” records concerning any
service contract issued, sold, or offered for sale available. NRS 690C.320.2. Thus, Respondent
violated NRS 690C.320.2 when it did not produce such information when requested. (One count.)
G. Respondent Has Conducted Business in an Unsuitable Manner
1. Complaints Against Respondent

The Division claims that, given the number of consumer complaints in Nevada, media reports,
and findings by other states, constitutes a pattern of behavior that Respondent is operating in an
unsuitable manner, and that Respondent’s practices cause injury to the general public with such
frequency as to indicate a general business practice, in violation of NRS 690C.325.1(b) and
NRS 679B.125.2.

The evidence shows a number of consumer complaints posted online. These reports include
complaints by Nevadans, but the Division made no effort to verify the substance of the complaints.
This evidence, while consistent with the consumer coﬁplaints received by the Division, does not
substantiate that Respondent is operating in an unsuitable manner because the substance of the reports
was not vetted. This evidence tends to corroborate that there may be a problem with claims handling.
These violations are troubling, and may warrant further review to determine whether Respondent’s
claims handling is appropriate. However, this evidence regarding claims handling does not show that
Respondent is violating Nevada laws or causing injury to the general public “with such frequency as to
indicate a general business practice.”

2. HWAN?’s Association with CHW Group

With the Hearing Officer’s determination that HWAN and Choice Home Warranty are separate
entities, as argued by Respondent, the Hearing Officer concludes that Respondent conducted business
in an unsuitable manner by allowing an unregistered entity to engage in the business of service
contracts in Nevada.

Respondent argues that the Division violated its due process rights in claiming that HWAN
allowed CHW Group to operate without a license because Respondent “never received proper notice of

the Division’s argument that CHW Group, Inc. is one and the same with HWAN.” (HWAN’s Closing
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Arg. 4.) Respondent further argues that this Order should find “that HWAN and CHW are separate
entities and that CHW has not used HWAN to avoid its own licensing.” (Id. at 7.) The Hearing Officer
finds Respondent’s arguments to be contradictory and unsupported.

Based on the Amended Complaint, it is clear that the Division considered HWAN and Choice
Home Warranty to be one-and-the-same entity. When the Division claimed that Respondent should
have disclosed that Choice Home Warranty had been disciplined in other states, Respondent argued in
its prehearing statement that no such duty existed because HWAN and Choice Home Warranty are two
separate entities because Choice Home Warranty is CHW Group. Facts about how Respondent
operates were presented during the hearing, and it was Respondent’s witnesses who explained who the
different entities, and their respective roles, are. Respondent brought as witnesses the CEO of CHW
Group and the COO of CHW Group, in addition to Mandalawi, President of both HWAN and CHW
Group, who all spoke proficiently about the entities and clearly distinguished them. It was
Respondent’s position that Choice Home Warranty was CHW Group, and Respondent presented
considerable evidence to support its position. Respondent cannot claim that HWAN and Choice Home
Warranty are two separate entities and, in the same breath, conclude that Respondent had no notice of
the Division’s position that HWAN and Choice Home Warranty were considered one and the same
entity to avoid responsibility for violations of law that resulted from the very conclusion they
advocated. Therefore, it cannot be said that Respondent had no notice of the Division’s argument that
CHW Group is one and the same with HWAN.

Respondent also argues that the Division is equitably estopped from taking action against it
because the Division knew that CHW Group and HWAN were selling contracts in Nevada. There is no
evidence that the Division knew that CHW Group and Choice Home Warranty were the same. The
record likewise shows no evidence that the Division was aware that CHW Group was selling contracts
in Nevada, only that Choice Home Warranty was selling contracts in Nevada. The Division asked
HWAN to register Choice Home Warranty as a dba because, after a discussion with Mandalawi, “[iJt
was identified that Choice and HWAN were one and the same entity, that Choice was not selling
illegally because HWAN was a licensed entity in Nevada.” (Test. Jain.) Respondent argues that it

detrimentally relied upon the Division’s representation that in exchange for HWAN’s use of the

-23-

AA001531




13

14

15

20

21

22

23

24

25

26

27

28

fictitious name, the Division released the legal right to initiate an adversarial action that HWAN and
CHW Group are the same entity. How a fictitious name registration amounts to detrimental reliance is
unclear. The Commissioner’s obligation under the Insurance Code is to protect Nevadans in the
business of service contracts, The Commissioner cannot ignore her charge under the law—when an
entity is violating a law that harms Nevadans, the Commissioner must act.

Respondent claims that the Division is estopped from taking action against Respondent because
the Division made express representations to HWAN relative to HWAN’s relationship with CHW
Group, and that HWAN relied on these in conducting its operations. There is no evidence in the record
that HWAN had to or did change its operations as a result of the dba registered in Nevada. More
importantly, there is no evidence that the Division knew that Choice Home Warranty was CHW Group
or of the contract between HWAN and CHW Group. Even if in 2011 the Division approved a contract
in 2011 that indicated that Choice Home Warranty was administering the contract, contract
administration is not approval to issue, sell, or offer for sale service contracts. Moreover, after that
contract was approved in 2011, Respondent indicated that it was itself administering its service
contracts, which was not true.

Based on the presentation of Mandalawi and Hakim, CHW Group, Inc. is the legal entity that
controls and operates all the content, data, contracts, information, processing, management, claims,
marketing, advertising, and sales of all products sold through HWAN, while HWAN manages
regulatory compliance. Respondent claims this creates efficiencies in managing the product being sold
across the country, with the nuances of different states’ requirements identified in the service contract
issued to consumers. According to Hakim, an administrator is permitted to issue, sell, and offer for sale
or administer service contracts without a certificate of registration pursuant to NRS 690C.120.2.
Hakim is incorrect.

Nevada law clearly prohibits the issuance, sale, or offering for sale service contracts unless the
provider has been issued a certificate of registration. NRS 690C.150. The provision Hakim incorrectly
relies on, NRS chapter 690C section 120 subsection 2, involves a certificate of authority issued
pursuant to NRS chapter 680A, which is a certificate issued to insurance companies to operate in

Nevada. A certificate of registration and a certificate of authority are two different things. What NRS
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690C.120.2 says is that a certificate of authority is not required in the business of service contracts and,
so, anyone involved in service contracts is not required to obtain a certificate of authority. It most
certainly does not say that an administrator may issue, sell, or offer to sell service contracts without
proper registration pursuant to NRS 690C.150. Such a reading would make the entirety of NRS chapter
690C a nullity.

By definition, an administrator should not be engaged in issuing, selling, or offering to sell
service contracts. Hakim, Mandalawi, and Ramirez all testified that Choice Home Warranty handles. all
sales, advertising, and marketing for HWAN. As Hakim stated, his interest in HWAN is that HWAN
continue to operate, “because if [HWAN is] not operating in the State of Nevada, then Choice Home
Warranty is not operating in the State of Nevada.” (Tr3. 98:9-16.) This is a reflection of CHW
Group’s intent to operate in Nevada using HWAN for “regulatory compliance.” This intent is further
reflected in the service contract that was sold in Nevada that identified CHW Warranty as the
company——a service contract that was not approved for use in Nevada.

Based on the evidence, it is clear that “regulatory compliance” as stated by Mandalawi means
that HWAN holds the certificate of registration in Nevada, and nothing more. Since receiving its COR,
HWAN has been merely a figurehead, enabling an unlicensed entity to engage in the business of
service contracts in Nevada under HWAN’s license. CHW Group has engaged in the business of
service contracts without a license, which is a violation of NRS 690C.150, and skirted regulation by the
Division, which is a danger to the public. This activity has been occurring since at least 2010, when
HWAN was first licensed. With the sale of over 69,000 service contracts, it is undeniabl¢ that it is
Respc_)ndcnt’s practice to allow CHW Group to issue, sell, and offer for sale service contracts in
Nevada, thereby avoiding regulation for each contract sold in Nevada. HWAN’s practice has occurred
with such frequency as to indicate a general business practice, which amounts to conducting business in
an unsuitable manner, in violation of NRS 690C.325 and 679B.125.

H. The Division Requests a Cease and Desist Order to Prevent Respondent from Engaging in
the Business of Service Contracts Without a Certificate of Registration

In the Amended Complaint, the Division indicates that Respondent filed a renewal application

for 2016, and that the Commissioner is authorized to refuse to renew a provider’s certificate of

225.

AA001533




20

21

22

23

24

25

26

27

28

registration (“COR”™). The Division requested a cease and desist be issued. In arguing that
Respondent’s 2016 COR was properly denied the Division appears to be claiming that Respondent is
improperly cngaging in the business of service contracts. Respondent argues that it had no notice of the
facts underlying the Division’s position that it did not appropriately renew its COR in 2016.
Mandalawi believed that the issue of the 2016 renewal application would be considered in this hearing
and that, until then, HWAN could continue operating in Nevada. (Test. Mandalawi.) The Hearing

Officer finds that the Division did not properly notify Respondent that the 2016 renewal application

was denied.
In Nevada, certificates of registration for service contract providers expire one year after the
COR is issued. NRS 690C.160.3. Nothing in Nevada law grants the Division authority to allow a

provider to continue operating after the expiration of a COR, but a provider may submit a renewal
application to receive a new COR to continue operating. It is unclear how the automatic expiration of a
COR after one year would require notice to the provider for due process purposes when the law clearly
makes the COR available for one year and no longer. However, when a provider timely submits a
renewal application that is denied, then the Division must issue a notice to the provider about the
denial, providing an explanation for the denial and an opportunity for the provider to request a hearing
on the propriety of the denial. A hearing on such denials are heard within 30 days.

In this case, Respondent timely filed a renewal application on or about November 7, 2016, to
obtain a new COR. When the Division found the renewal application to be incomplete, the Division
should have promptly notified Respondent that the renewal application was not complete and,
therefore, denied so that Respondent would know that it was not approved to continue operating in
Nevada. Notice of the denial was finally provided on or about July 21, 2017, almost eight months after
HWAN submitted the application. The denial also provided no information as to why the renewal
application was denied, nor did it notify Respondent that it could appeal the decision through a hearing
request. Thus, the Hearing Officer finds that for the service contracts sold up until the date of this
Order, Respondent cannot be found to have sold without a valid COR in violation of Nevada law since
the Division did not properly notify Respondent of the denial with an explanation of the denial or of the

opportunity for a hearing on the denial, which would have been adjudicated within 30 days of a hearing
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request and prevented 13 months of Respondent selling service contracts without a COR.

Nonetheless, the registration expired as a matter of law on November 18, 2016. Therefore, as of
the date of this Order, Respondent is on notice that it must abply for a renewal of its certificate of
registration if it wishes to continue in the business of service contracts in Nevada within 30 days of the
date of this Order. The Division must issue its determination on the application no later than 15
business days after receipt of the complete application. As a result, the Division cannot take action
against Respondent for issuing, selling, or offering for sale service contracts without a certificate of
registration from the date of this Order plus 45 days.?

ORDER OF THE HEARING OFFICER

Based on the foregoing Findings of Fact and Conclusions of Law, the preponderance of the
evidence presented at hearing shows that Respondent has violated the provisions of the Insurance Code
complained of by the Division. Accordingly, the Hearing Officer HEREBY ORDERS that:

1. Respondent be fined $30,000, the maximum fine of $5,000 allowed under NRs 686A.183.1(a),
for each of six violations of making a false entry of material fact in a record or statement in
violation of NRS 686A.070;

2. Respondent be fined $500, an administrative fine authorized pursuant to NRS 690C.325.1 in
lieu of a revocation, for failing to make its records available to the Commissioner upon request;

3. Respondent be fined $50 for each act or violation,* for conducting business in an unsuitable
manner by allowing an unregistered entity to issue and offer service contracts in Nevada, and to
sell 23,889 service contracts in Nevada through Respondent’s certificate of registration, for a
total of $1,194,450; and |

111
/11
111
111

3 This ruling does not prevent the Division from taking action for other violations in connection with
the service contracts issued, sold, or offered for sale, during this period if any are later discovered.
4 Pursuant to NRS 690C.325.1, the maximum administrative fine allowed is $1,000 per act or violation.
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4. If Respondent wishes to continue engaging in the business of service contracts in Nevada,
Respondent may apply for a certificate of registration as provided in this Order.

5. All administrative fines imposed in this Order are due no later than 30 days from the date of this
Order.
So ORDERED this 18" day of December 2017.

o 2L

Aléxia M! Emmermané ~
Hearing Officer

FINAL ORDER OF THE COMMISSIONER

Based on the record in this administrative hearing and having reviewe,dgthc Hearing Officer’s
Findings of Fact and Conclusion of Law in this matter, Cause No. iZeggg,bl concur with the Hearing
Officer’s Order. For good cause appearing, I specifically adopt the Findings of Fact, Conclusions of
Law, and Order of the Hearing Officer as the Final Order in this matter.

IT IS SO ORDERED.

¢
DATED this_ % day of December, 2017.

BARBARA D. RICHARDSON
Commissioner of Insurance
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CERTIFICATE OF SERVICE
I hereby certify that I have this date served the FINDINGS OF FACT,
CONCLUSIONS OF LAW, ORDER OF HEARING OFFICER, AND FINAL ORDER
OF THE COMMISSIONER, in CAUSE NO. 17.0050, via electronic mail and by mailing a

true and correct copy thereof, properly addressed with postage prepaid, certified mail return

receipt requested, to the following:

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600

Las Vegas, NV 89106
E-MAIL: klenhard @bhfs.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9357

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600

Las Vegas, NV 89106
E-MAIL: tchance @bhfs.com

CERTIFIED MAIL NO. 7017 1070 0000 8962 9364

Lori Grifa, Esq.

Archer & Greiner, P.C.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, NJ 07601

E-MAIL: lgrifa@archerlaw.com
CERTIFIED MAIL NO. 7017 1070 0000 8962 9371

and copies of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Attorney General
Nevada Attorney General’s Office

E-MAILL: ryien@ag.nv.goy
DATED this 18" day of December, 2017.
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KIRK B. LENHARD, ESQ., Nevada Bar No. 1437 EC D &F

Klenhard@bhfs.com Zigr ILE;
TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800 £p ~8 AN
tchance@bhfs.com 3UsA I: 24

MACKENZIE WARREN, ESQ., Nevada Bar No. 14642
mwarren@bhfs.com

BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Telephone: 702.382.2101

Facsimile: 702.,382.8135

LORI GRIFA, ESQ., (pro hac vice application pending)
lgrifa@archerlaw.com

ARCHER & GREINER P.C.

21 Main Street, Suite 353

Hackensack, NJ 97601

Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
HOME WARRANTY ADMINISTRATOR CASE NO.: 17 0C 00269 1B

OF NEVADA, INC., dba CHOICE DEPT NO.: I
HOME WARRANTY, a Nevada
corporation,
Petitioner, REPLY IN SUPPORT OF MOTION FOR
STAY OF FINAL ADMINISTRATIVE
v. DECISION PURSUANT TO NRS 233B.140

STATE OF NEVADA, DEPARTMENT
OF BUSINESS AND INDUSTRY -
DIVISION OF INSURANCE, a Nevada
administrative agency,

Respondent.

Petitioner HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. dba CHOICE
HOME WARRANTY (“HWAN”), by and through its counsel of record, Kirk B. Lenhard, Esq.,
Travis F. Chance, and Mackenzie Warren, Esq., of the law firm of Brownstein Hyatt Farber
Schreck, LLP, hereby files this Reply In Support of. Motion for Stay of Final Administrative

Decision Pursuant to NRS 233B.140 (the “Reply”).
16474392
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This Reply is made and based upon the following memorandum of points and authorities,

the pleadings and papers on file herein, and any oral argument this Court may consider.

16474392

BY:

DATED 7th day of February, 2018,

BROWNSTEIN HYATT FARBER SCHRECK, LLP

J

KIRKIB. LENHARD, ESQ., Bar No. 1437
klenhard@bhfs.com

TRAVIS F. CHANCE, ESQ., Bar No. 13800
tchance(@bhfs.com

MACKENZIE WARREN, ESQ., Bar No. 14642
mwarren(@bhfs.com

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Telephone: 702.382.2101

Facsimile: 702.382.8135

ARCHER & GREINER P.C.

LORI GRIFA, ESQ.

(pro hac vice application pending)
lgrifa@archerlaw.com

21 Main Street, Suite 353
Hackensack, NJ 97601
Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator
of Nevada, Inc. dba Choice Home Warranty
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

The Division attempts to characterize HWAN’s Motion to Stay Administrative Decision
Pursuant to NRS 233B.140 (the “Motion™) as untimely but ignores the fact that courts of this state
with proper administrative appellate jurisdiction have the inherent authority to issue injunctions
which, in the context of the Motion, is identical to a request for a stay. The Division further
attempts to muddy the waters by claiming that HWAN’s Motion must be denied simply because
HWAN did not address the potential success of all of its claims on appeal.

To be clear, HWAN seeks only a stay of the administrative fines imposed by the Decision
pending resolution of its Petition for Judicial Review (the “Petition™), despite the Division’s
contention to the contrary. A stay is warranted for several reasons: (i) although the Decision
rendered below is final, this Court has the authority to issue an injunction to preserve the status
quo by virtue of its proper jurisdiction over HWAN’s Petition, an identical remedy to a stay under
NRS 233B.140; (ii) the Division’s imposition of nearly $1.2 million in fines exceeds its statutory
authority because Nevada law only allows for a maximum penalty of $10,000.00, no matter how
many times similar conduct occurred; (iii) the Division’s actions actively threaten HWAN’s
reputation and business goodwill, which constitute an irreparable injury to support a stay that is
distinct from any monetary damages; and (iv) the purported “danger to the public” that would
result in the event that a stay is granted is belied by the Division’s own findings. Accordingly, the
fine should be stayed.

IL DISCUSSION

A. HWAN’s Motion is timely because, notwithstanding the provisions of NRS
233B.140, this Court has the inherent authority to issue an injunction, which
is akin to a stay.

The Division’s first argument is an attempt to avoid resolution of the Motion on its merits
by citing to the procedural deadline set forth in NRS 233B.140. Subsection 1 of that statute
provides that a stay application is to be “file[d] and serve[d]... at the time of filing the petition for
judicial review.” Notwithstanding this requirement, the Division’s attempt to end-run the merits

of HWAN’s Motion must fail. Nevada law makes clear that “once a statute has conferred power,
16474392 3
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that power may not be unduly abridged, as the judiciary is tasked with managing and finally
deciding cases.” Tate v. State, Bd. of Med. Exam’rs, 131 Nev. Adv. Op. 67, 356 P.3d 506, 508-09
(2015) (citing Smothers v. Lewis, 672 S.W.2d 62, 64 (Ky.1984) (concluding “that a court, once
having obtained jurisdiction of a cause of action, has, as an incidental to its constitutional grant of
power, inherent power to do all things reasonably necessary to the administration of justice in the
case before it”), and Commonwealth v. Yameen, 401 Mass. 331, 516 N.E.2d 1149, 1151 (1987)
(declining to interpret a statute to prohibit a stay of a license revocation pending judicial review)).
By extension, “once a court gains jurisdiction of a case, it has the power “to preserve the status
quo and maintain and protect ... the subject-matter of the suit as it existed at the time the appeal
was taken.” Id. at 510 (citing and quoting Houston, B. & T. Ry. Co. v. Hornberger, 141 S.W.
311, 312 (Tex. Civ. App. 1911)).

Here, adopting the Division’s position and denying the Motion as untimely would only
undermine and contravene this policy. The stay sought here is, undeniably, injunctive relief. See
NRS 233B.140(2) (setting the standard for granting or denying a stay the same as that for
granting or denying an injunction under NRCP 65). To bar this Court from granting this
injunctive stay solely on the basis that NRS 233B.140(1) requires the same to be served and filed
concurrently with the Petition effectively “render[s} the appeal a meaningless and merely
ritualistic process, as the sanctions imposed will likely have been implemented or completed
before the court could judicially review the case.” Tate, supra at 510 (internal citations and
quotations omitted). Reading NRS 233B.140(1) to forever preclude the grant of a stay in this case
if a request for the same is not filed and served with a petition for review impermissibly infringes
upon this Court’s inherent authority to preserve the status quo and to fully determine the issues
raised in HWAN’s Petition. See id. Therefore, it is a distinction without a difference as to whether
this Motion is construed as one for a stay under NRS 233B.140 or one for an injunction under
NRCP 65 and the Division’s argument of untimeliness must be rejected. The Motion should be

considered on its merits.

16474392 4
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B. NRS 679B.185(4) applies to the instant dispute because it is incorporated by
NRS 690C.120(1)(b).

The Division claims that NRS 679B.185(4)’s five year statute of limitations does not
apply to service contract providers because they are licensees. It must be noted that nowhere does
the Division’s Opposition address the fact that NRS 679B.185(4) is presumptively incorporated
as applicable to such providers by virtue of NRS 690C.120(1)(b). Moreover, NRS 679B.185(4)
applies to violations related to the “unauthorized transaction of insurance.” “Transacting
insurance,” in turn, is defined in NRS 679A.130 as including certain specific actions, as well as
“other aspects of insurance operations to which provisions of this Code by their terms apply.” It is
indisputable that NRS 690C, the chapter governing service contract providers, is part and parcel
of the Insurance Code. Thus, NRS 679B.185(4) applies here and a five year statute of limitations

must be applied to bar at least some of the fines set forth in the Decision, as noted in the Motion.

C. The Division’s unconvincing attempt to distinguish HWAN’s status as a
licensee versus a non-licensee under the statutory scheme produces an
absurd result that would surely pose actual “danger to the public.”

The Division’s Opposition too finely parses Nevada law to justify the Division’s
excessive fine of approximately $1.2 million, and yet in the process sets the stage for an absurd
outcome that undermines its own arguments. The Division’s position that no statutory cap applies
to potential fines against HWAN because HWAN is a “licensee” is without legal merit. See Opp.
at 6-9. The Decision found HWAN to be in violation of NRS 690C.325(1), among other statutes.
NRS 690C.325(1) states in relevant part that “the Commissioner may levy upon the provider,
and the provider shall pay forthwith, an administrative fine of not more than $1,000 for each act
or violation.” (emphasis added). Yet, a “provider” is defined as “a person who is obligated to a
holder pursuant to the terms of a service contract...” NRS 690C.070 (emphasis added).

This definition makes clear that a provider is also “person” within the meaning of NRS
690C.330, which specifies that “[a] person who violates any provision of this chapter or an order
or regulation of the Commissioner issued or adopted pursuant thereto may be assessed a civil

penalty by the Commissioner of not more than $500 for each act or violation, not to exceed an
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aggregate amount of $10,000 for violations of a similar nature.” In refuting HWAN’s argument
that NRS 690C.330 does not apply, the Division’s entire premise rests on the position that
HWAN is a “licensee,” as apparently distinguished from a “person” — and therefore, the statute of
limitations is inapplicable. See Opp. at 6-9. This argument is contradictory to the clear statutory
definitions. Provider is clearly defined as a “person,” and not merely a licensee, which is
supported by the Division’s own findings. Specifically, the Division’s Amended Complaint
alleged that HWAN was in violation of NRS 679B.125, which provides that “[t]he Commissioner
may observe the conduct of each authorized insurer and other persoms...” to assess whether
business is conducted in an unsuitable manner. (emphasis added). See Pet., Ex. | at I(D), 4.

When two statutes can stand together harmoniously — as do the statutes at issue here — “it
is the duty of the judge to give both of them full effect.”” Presson v. Presson, 38 Nev. 203, 210,
147 P. 1081, 1083 (1915). See also State v. Eggers, 36 Nev. 372, 136 P. 100, 104(“It is also a
well-recognized principle that statutes relating to the same matter which can stand together
should be construed so as to make each effective.”). The Division admits that NRS 690C.325 and
690C.330 “do not conflict.” See Opp. at 8:15-16. HWAN agrees but for the reason that
“providers” are clearly also defined as “persons” falling within the ambit of NRS 690C.330.

Furthermore, the Division’s reliance on a New York case to equate HWAN’s purported
insurance violations to the strict ethical standards of a medical doctor is unconvincing. See Opp.
at 6:4-16. Likening the Division’s supposed lack of statute of limitations to the fact that none
exist in New York’s professional misconduct proceedings against physicians is a farfetched
comparison. Moreover, the Sinha case was decided in the context of a medical license suspension
proceeding to examine a doctor’s moral unfitness to practice medicine ~ this is clearly inapposite
to the Decision below.

Lastly, the Division’s attempt to distinguish the statutory cap ignored in the Decision
results in an absurd outcome. Specifically, adopting the Division’s interpretation results in a
situation in which an unlicensed “person” found to be in violation of NRS 690C would enjoy a
$10,000.00 cap on fines for similar conduct, while an unfortunate “licensee” like HWAN would

not. Surely, a licensee that has been vetted through the Division’s presumably stringent review
16474392 6
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standards for service contract provider applications and renewals is less likely to be a bad actor
than a person who has not and is therefore unlikely to be deterred from unsuitable practices by
removal of a statutory cap.

The Division’s proffered interpretation is absurd because the entire purpose of the
licensing statute itself is to protect the public from unsuitable providers and this Court must seek
to avoid that result. See Sheriff v. Smith, 91 Nev. 729, 733, 542 P.2d 440, 443 (1975) (holding that
statutory interpretation should avoid absurd or unreasonable results); see also Presson v. Presson,
38 Nev. 203, 210, 147 P. 1081, 1083 (1915) (reasoning that “the Legislature cannot be presumed
to have done an absurd thing.”). If the Legislature intended to parse these definitions to make the
distinction that the Division does, it would have done so. See State v. Quinn, 117 Nev. 709, 712-
13, 30 P.3d 1117, 1120 (2001) (holding that courts only look beyond the plain language of the
statute if that language is ambiguous or its plain meaning clearly was not intended). The
Division’s interpretation has the potential to place the public “in danger” because reading NRS
690C to allow for a cap for non-licensees does not discourage those persons from operating in
this State without proper authority — one of the arguments the Division cites to support denial of
the stay. See Opp. at 12:8-22. Accordingly, the Division’s position should be rejected and the fine
should be stayed.

D. The basis for HWAN’s Motion is not the Division’s imposition of the

monetary fine itself but the irreparable harm to its reputation and business
goodwill that would result if the Decision is not stayed.

The Division’s Opposition misstates HWAN’s position as one being solely related to
monetary damages, when in fact HWAN will suffer irreparable harm with its business reputation
should a stay not be issued. Nowhere in HWAN’s Motion did it presuppose that a monetary fine
alone constitutes irreparable harm. As HWAN clearly outlined in its Motion, it is well established

in Nevada that “acts committed without just cause which unreasonably interfere with a

business or destroy its credit or profits, may do an irreparable injury and thus authorize

issuance of an injunction.” See Sobol v. Capital Mgmt. Consultants, Inc., 102 Nev. 444, 446, 726
P.2d 335, 337 (1986) (emphasis added) (citing Guion v. Terra Marketing of Nev., Inc., 90 Nev.

237, 240, 523 P.2d 847, 848 (1974)). In other words, HWAN did not take issue with the
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monetary fine in a vacuum to which a request for a stay would be inappropriate relief. Instead,
HWAN clearly outlined how its business goodwill was at stake if a stay was not issued. It is the
damage to HWAN’s reputation that no dollar figure can be assigned to compensate.

In Tate, supra, the Supreme Court engaged in an extensive discussion of whether, once
given the power of review, a court has the inherent authority to issue an injunction to preserve the
status quo. See generally, 356 P.3d 506. In so doing, the Supreme Court noted that administrative
sanctions may include “fees and fines, a public reprimand, and suspension of [a] license” and
that, in the absence of a stay, irreparable harm may occur. Jd. 356 P.3d at 510. Such is the case
before the Court here. The fines imposed by the Decision sought to be stayed pose the threat of
irreparable harm to HWAN’s reputation and ability to continue operating its business in this state
pending appeal. This harm is irreparable because such a significant fine, without a stay, obviates
the need for an appeal since the aforementioned harm may occur before the instant appeal is
resolved. See Tate, supra.

The Division somewhat paradoxically insinuates that HWAN has already suffered
irreparable injury pointing to its administrator’s alleged “well-established negative public
reputation,” further arguing that a public announcement of the regulatory fines would only add
insult to injury. See Opp. at 11:21-23. This logic is misguided and flatly contradicts the Decision
because HWAN’s supposed use of an unsuitable administrator was not a finding of the Decision,
or any other order for that matter. In fact, the Decision below found there was insufficient
evidence to support this very claim. See Pet., Ex. 2 at 21-22. Thus, the Opposition lacks merit and
a stay should be issued to avoid irreparable harm to HWAN’s reputation and business goodwill in
this State.

E. The public interest weighs in favor of staying the Decision because otherwise,

HWAN’s contract holders will suffer harm due to the lack of service of
and/or cancellation of their contracts.

The risk to the public should the Court grant the stay is marginal at best. Of the tens of
thousands of service contracts issued by HWAN in the State of Nevada, the Division relied upon
just 62 wholly unverified and uncorroborated consumer complaints to substantiate its claims of

purported “danger to the public.” See Opp. at 12: 8-22. Instead, this Court should consider the
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public’s interest in the issuance of a stay of the Decision. See IT Corp. v. Cnty. of Imperial, 672
P.2d 121, 127-28 (Cal. 1983). First, the public’s interest in being protected from unsuitable
business practices is minimal here as illustrated by the Decision itself, which noted that the
“Division made no effort to verify the substance of the [consumer] complaints.” See Decision at
22:13. The substance of these complaints “was not vetted” by the Division and yet, the Division
now seeks to again rely upon these complaints because HWAN has moved for a stay. See id. at
22:15-16. In fact, the Decision concluded that HWAN did net engage in conduct “causfing]
injury to the general public ‘with such frequency as to indicate a general business practice.”” See
id at 22:19-20. Yet, the Division still wishes to rely on these 62 complaints to argue that the
public is at risk should this Court enter a stay for the full fine amount. Such an argument is
untenable in the face of the evidence and preliminary findings outlined in the Decision itself.

Second, the public has an actual, significant interest in a stay of the Decision. Specifically,
HWAN has thousands of active contracts in the State of Nevada. The Decision’s imposition of
such punitive and excessive fines most certainly destroys HWAN’s consumer confidence and
business reputation. It also imposes a real threat of cancellation of those contracts and/or
HWAN’s financial inability to service them. HWAN’s contract holders will be prejudiced
because they will no longer have any benefits under the service contracts for which they have
paid. This must be weighed against the fact that, as set forth above, the Decision itself clearly
found that there was wholly insufficient evidence to show that HWAN has engaged in unsuitable
or deceptive trade practices. See Decision at 21:15-17. Therefore, the public has an interest
weighing in favor of issuing a stay — and any attempt by the Division to sound the alarm on the
public’s behalf is unfounded.

Moreover, denying the Motion on this basis would only undermine and contravene the
policy underlying the public’s interest, as the stay sought here is, again, injunctive relief.
Resolving an injunction motion requires a delicate balance, and instructs courts to weigh the
various “interest[s] of the public.” Tate, 365 P.3d at 510-511. See also 42 Am. Jur. 2d Injunctions

§ 39 (2015) (discussing how the public interest and the rights of third parties weighs in the grant
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or denial of injunctive relief). If allowing a stay presents little to no danger to the public, as it
does here, the public interest scale tips in favor of granting the stay requested by HWAN.

m1. CONCLUSION

Based upon the foregoing, HWAN respectfully requests that the fines against HWAN be
stayed in their entirety. Alternatively, HWAN requests that it be permitted to post the full amount
of the fine with the Court pending resolution of its Petition.

DATED this 7th day of February, 2018.
BROWNS HYATT FARBER SCHRECK, LLP

BY

K1 . LENHARD, ESQ., Bar No. 1437
klenherd@bhfs.com

TRAVIS F. CHANCE, ESQ., Bar No. 13800
tchance@bhfs.com

MACKENZIE WARREN, ESQ., Bar No. 14642
mwarren{@bhfs.com

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Telephone: 702.382.2101

Facsimile: 702.382.8135

ARCHER & GREINER P.C.

LORI GRIFA, ESQ.

(pro hac vice application pending)
lgrifa@archerlaw.com

21 Main Street, Suite 353
Hackensack, NJ 97601
Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator
of Nevada, Inc. dba Choice Home Warranty
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CERTIFICATE OF SERVICE

I hereby certify that on the 7" day of February, 2018, I served a true and correct copy of

the foregoing REPLY IN SUPPORT OF MOTION FOR STAY OF FINAL

ADMINISTRATIVE DECISION PURSUANT TO NRS 233B.140 via United States Mail,

first class postage prepaid, at Las Vegas, Nevada, addressed to the following at the last known

address of said individuals:

16474392

Richard P. Yien, Esq., Deputy Attorney General
Office of the Attorney General

100 North Carson Street

Carson City, NV 89701

Telephone: 775-684-1100

Fax: 775-684-1108

Attorneys for Respondent State of Nevada, Department Of
Business And Industry -Division Of Insurance

a}.e\mploysa’ oTB%own}tei\C—)lyatt Farber Schreck, LLP
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KIRK B. LENHARD, ESQ., Nevada Bar No. 1437

klenhard@bhfs.com

TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800

tchance@bhfs.com

MACKENZIE WARREN, ESQ., Nevada Bar No. 14642 3USAy p

mwarren(@bhfs.com

BROWNSTEIN HYATT FARBER SCHRECK, LLP  8Y.

100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614
Telephone: 702.382.2101
Facsimile: 702.382.8135
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LORI GRIFA, ESQ., (pro hac vice application pending)

lgrifa@archerlaw.com
ARCHER & GREINER P.C.
21 Main Street, Suite 353
Hackensack, NJ 97601
Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator

of Nevada, Inc., dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC., dba CHOICE
HOME WARRANTY, a Nevada
corporation,

Petitioner,
V.
STATE OF NEVADA, DEPARTMENT
OF BUSINESS AND INDUSTRY -
DIVISION OF INSURANCE, a Nevada

administrative agency,

Respondent.

CASE NO.: 17 0C 00269 1B
DEPTNO.: 1

REQUEST FOR SUBMISSION OF
MOTION FOR STAY OF FINAL
ADMINISTRATIVE DECISION
PURSUANT TO NRS 233B.140

Petitioner Home Warranty Administrator of Nevada, Inc. dba Choice Home Warranty
(“Petitioner™) filed its Motion for Stay of Final Administrative Decision Pursuant to NRS
233B.140 (the "Motion") on January 16, 2018. Respondent State of Nevada, Department of
Business and Industry - Division of Insurance filed its Opposition to the Motion on January 30,

2018. Petitioner’s Reply is being submitted to the Court for filing concurrently herewith.
16496231
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Pursuant to FJDCR 15(6), as all briefing has been completed, Petitioner hereby requests

that the Clerk submit the matter to the Court for decision.

16496231

DATED this 7th day of February, 2018.
BROWNST HYATT FARBER SCHRECK, LLP

BY

KIRK B. LENHARD, ESQ., Bar No. 1437
klenhawd(@bhfs.com

TRAVIS F. CHANCE, ESQ., Bar No. 13800
tchance@bhfs.com

MACKENZIE WARREN, ESQ., Bar No. 14642
mwarren(@bhfs.com

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Telephone: 702.382.2101

Facsimile: 702.382.8135

ARCHER & GREINER P.C.

LORI GRIFA, ESQ.

(pro hac vice application pending)
lgrifa@archerlaw.com

21 Main Street, Suite 353
Hackensack, NJ 97601
Telephone: 201.342.6000

Attorneys for Plaintiff Home Warranty Administrator
of Nevada, Inc., dba Choice Home Warranty
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CERTIFICATE OF SERVICE
[ hereby certify that on tha:\:‘f\iay of February, 2018, I served a true and correct copy of

the foregoing REQUEST FOR SUBMISSION OF MOTION FOR STAY OF FINAL

ADMINISTRATIVE DECISION PURSUANT TO NRS 233B.140 via United States Mail,

first class postage prepaid, at Las Vegas, Nevada, addressed to the following at the last known

address of said individuals:
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Richard P. Yien, Esq., Deputy Attomey General
Office of the Attorney General

100 North Carson Street

Carson City, NV 89701

Telephone: 775-684-1100

Fax: 775-684-1108

Attorneys for Respondent State of Nevada, Department Of
Business And Industry -Division Of Insurance

Vol
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arber Schreck, LLP
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ADAM PAUL LAXALT
Attorney General
RICHARD PAILI YIEN
Deputy Attorney General
Nevada Bar No. 13035
100 N. Carson St

Carson City, NV 89701
(775) 684-1129

(775) 684-1156 (fax)
Email: ryien@ag.nv.gov
Attorneys for the Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF Case No. 17 OC 00269 1B

NEVADA, INC., dba CHOICE HOME

WARRANTY, a Nevada corporation, Dept. No. 1

Petitioner,

Vs.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY - DIVISION OF
INSURANCE, a Nevada administrative agency

)
)
)
)
)
)
)
)
)
)
)
)
Respondent. )
)

NOTICE OF ENTRY OF ORDER DENYING MOTION FOR STAY

PLEASE TAKE NOTICE that an Order Denying Motion for Stay, in the above-entitled matter,
was entered by Judge Russell on February 14, 2018, a copy of which is attached hereto as Exhibit 1.
111
117
111/
Iy
Iy
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AFFIRMATION

Pursuant to NRS 239B.030, the undersigned affirms that this document does not contain the

personal information of any person.

DATED this 16" day of February 2018.

ADAM PAUL LAXALT
Attorney General

By:

> (/>r’/___

RICHARD PAILI YIEN~/

Deputy Attorney General

Nevada State Bar #13035

100 N. Carson Street

Carson City, Nevada 89701

(775) 684-1129

Attorney for the Division of Insurance
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the State of Nevada, Office of the Attorney General
and that on the 16" day of February 2018, I filed a copy of the foregoing NOTICE OF ENTRY OF
ORDER DENYING MOTION FOR STAY with First Judicial District Court; and served the same via

email and by depositing for mailing at Carson City, Nevada, a true and correct copy in first class mail,
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postage prepaid, fully addressed to:

Alexia Emmerman, Hearing Officer
Attn: Yvonne Renta
yrenta@doi.nv.gov

Division of Insurance

1818 E. College Parkway, Suite 103
Carson City NV 89706

Kirk B. Lenhard, Esq.
klenhard@bhfs.com

Travis F. Chance, Esq.
tchance@bhfs.com

Mackenzie Warren, Esq.
mwarren@bhfs.com

Brownstein Hyatt Farber Schreck, LLP
100 N. City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Lori Grifa, Esq.
lerifa@archerlaw.com

Archer & Greiner, P.C.

21 Main Street, Suite 353
Hackensack, New Jersey 97601

An employee ofthe {/

Office of the Attorney General
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LIST OF EXHIBITS

to

Notice of Entry of Order Denying Motion for Stay

Exhibit
Number

Exhibit Description

Number of Pages
[This List of Exhibits® page
is not included in the total

number of exhibit pages]

File-stamped Order Denying Motion for Stay
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Exhibit 1

to
Notice of Entry of Order Denying Motion for Stay

Exhibit 1

to
Notice of Entry of Order Denying Motion for Stay
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Case No.: 17 0C 00269 1B
Dept. No.: 1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC., dba CHOICE HOME

WARRANTY, a Nevada corporation, ORDER DENYING MOTION FOR STAY
Petitioner,

vs.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY — DIVISION OF
INSURANCE, a Nevada administrative agency,

Respondent.

This matter is before the Court pursuant to a Motion for Stay of Final Administrative
Decision Pursuant to NRS 233B.140 filed on January 16, 2018. An Opposition to this Motion
was filed on January 30, 2018, and a Reply thereto was filed on February 8, 2018.

The Findings of Fact, Conclusion of Law, Order of hearing Officer, and Final Order of
the Commissioner were entered on December 18, 2017, and a Certificate of Service was entered
on December 18, 2017. The Petition for Judicial Review was filed in the First Judicial District
Court on December 22, 2017. The Motion for Stay of Appeal of Final Administrative Decision
Pursuant to NRS 233B.140 was not filed until January 16, 2018.

NRS 233B.140 provides that a petitioner who applies for a stay of the final decision in a

contested case shall file and serve a written motion for the stay on the agency and all parties of

record to the proceeding at the time of filing the petition for judicial review.

ole
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As set forth above, the Petition for Judicial Review in this matter was duly filed on
December 22, 2017. The Motion for Stay was not filed until January 16, 2018, and not submitted
for decision until February 8, 2018. Petitioners have failed to comply with the requirements of
NRS 233B.140.

Therefore, good cause appearing;’

IT IS HEREBY ORDERED that the Motion for Stay is DENIED.
Dated this_/{ day of February, 2018. Q
2/

ST.RUSSELL
STRICT JUDGE

-2-
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the First Judicial District

Court, and that on this ____day of February, 2018, I deposited for mailing at Carson City,

Nevada, a true and correct copy of the foregoing Order addressed as follows:

Kirk B. Lenhard, Esq.

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Travis F. Chance, Esq.

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

Lori Grifa, Esq.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, NJ 07601

Richard Yien

Deputy Attorney General
100 N. Carson Street
Carson City, NV 89701

Angela Jeffries
Judicial Assistant, Dept. 1

3.
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25(1)(b) and 25(1)(d), I, the undersigned, hereby certify
that I electronically filed the foregoing APPELLANT’S APPENDIX (VOLUME
VIII OF XIV) with the Clerk of Court for the Supreme Court of Nevada by using
the Supreme Court of Nevada’s E-filing system on May 12, 2020.

I further certify that all participants in this case are registered with the
Supreme Court of Nevada’s E-filing system, and that service has been accomplished
to the following individuals through the Court’s E-filing System as indicated below:

Via Electronic Filing System:

Richard P. Yien
Joanna N. Grigoriev

/s/ Joyce Heilich
An Employee of Holland & Hart LLP




