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INDEX TO APPELLANT’S APPENDIX IN CHRONOLOGICAL ORDER

Subpoenas and Application for Subpoena
Duces Tecum (Cause No. 17.0050)

EXHIBIT DESCRIPTION DATE | VOL.| PAGE NOS.
Complaint and Application for Order to 05/09/17| I | AA000001 -
Show Cause (Cause No. 17.0050) AA000010
Application for Subpoena Duces Tecum to 05/09/17| I |AA000011 -
Home Warranty Administrator of Nevada, Inc. AA000014
dba Choice Home Warranty (“HWAN”)

(Cause No. 17.0050)
Order to Show Cause (Cause No. 17.0050) 05/11/17 I | AA000015 -
AA000018
Subpoena Duces Tecum to HWAN 05/11/17| I | AA000019 -
(Cause No. 17.0050) AA000022
Petition to Enlarge Time to Respond to 06/01/17| I | AA000023 -
‘Subpoena Duces Tecum, with cover letter AA000029
(Cause No. 17.0050)
Notice of Non-Opposition to Respondent’s 06/01/17| I |AA000030 -
Request for Extension of Time to Comply with AA000031
Subpoena Duces Tecum (Cause No. 17.0050)
Order on Petition to Enlarge Time to Respond to | 06/05/17 | 1 | AA000032 -
Subpoena Duces Tecum (Cause No. 17.0050) AA000035
Second Request for Extension of Time to 06/14/17| 1 | AA000036 -
Comply with Subpoena Duces Tecum AA000039
(Cause No. 17.0050)
Notice of Non-Opposition to Respondent’s 06/16/17 | 1 | AA000040 -
Second Request for Extension of Time to AA000041
Comply with Subpoena Duces Tecum
(Cause No. 17.0050)
Joint Request to Continue Hearing 06/20/17| 1 | AA000042 -
(Cause No. 17.0050) AA000044
Order on Motion Requesting Extension of Time | 06/22/17 | 1 | AA000045 -
and Order on Joint Request for Continuance AA000047
(Cause No. 17.0050)
Pre-hearing Order (Cause No. 17.0050) 06/22/17 I | AA000048 -
AA000053
Motion for Pre-hearing Deposition Subpoenas | 07/14/17| 1 | AA000054 -
or, in the alternative, Application for Hearing AA000064




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Second Application for Subpoena Duces 07/19/17| 1 | AA000065 -
Tecum (Cause No. 17.0050) AA000071
Request to Continue Hearing 07/20/17| 1 | AA000072 -
(Cause No. 17.0050) AA000073
Limited Opposition to Motion for Pre-hearing | 07/21/17| 1 | AA000074 -
Deposition Subpoenas or, in the alternative, AA000076
Application for Hearing Subpoenas and
Application for Subpoena Duces Tecum (Cause
No. 17.0050)
Notice of No Opposition to Request to 07/24/17| 1 | AA000077 -
Continue Hearing (Cause No. 17.0050) AA000078
Subpoena Duces Tecum to HWAN 07/26/17| 1 | AA000079 -
(Cause No. 17.0050) AA000083
Order on Motions (Cause No. 17.0050) 07/27117 I | AA000084 -

AA000091

Subpoena for Appearance at Hearing to 08/04/17| 1 | AA000092 -
Dolores Bennett (Cause No. 17.0050) AA000095
Subpoena for Appearance at Hearing to 08/04/17| I | AA000096 -
Sanja Samardzija (Cause No. 17.0050) AA000099
Subpoena for Appearance at Hearing to 08/04/17| 1 | AA000100 -
Vincent Capitini (Cause No. 17.0050) AA000103
Subpoena Duces Tecum to the Commissioner | 08/09/17 | 1 | AA000104 -
of the State of Nevada Division of Insurance AA000108
(the “Division”) (Cause No. 17.0050)
Subpoena for Appearance at Hearing to 08/09/17| I | AA000109 -
Chloe Stewart (Cause No. 17.0050) AA000112
Subpoena for Appearance at Hearing to 08/09/17| 1 |AA000113 -
Derrick Dennis (Cause No. 17.0050) AA000116
Subpoena for Appearance at Hearing to 08/09/17| I |AA000117 -
Geoffrey Hunt (Cause No. 17.0050) AA000120
Subpoena for Appearance at Hearing to 08/09/17| I |AA000121 -
Linda Stratton (Cause No. 17.0050) AA000124
Subpoena for Appearance at Hearing to the 08/09/17| 1 |AA000125 -
State of Nevada, Division of Insurance Person AA000128

Most Knowledgeable as to the Creation of the
Division’s Annual Renewal Application Forms
(Cause No. 17.0050)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Subpoena for Appearance at Hearing to the 08/09/17| I |AA000129 -
State of Nevada, Division of Insurance Person AA000132
Most Knowledgeable as to the Date of the
Division’s Knowledge of the Violations Set
Forth in the Division’s Complaint on File in
this Cause (Cause No. 17.0050)

Subpoena for Appearance at Hearing to 08/09/17| I | AA000133 -
Vicki Folster (Cause No. 17.0050) AA000136
Subpoena for Appearance at Hearing to 08/09/17| I | AA000137 -
Kim Kuhlman (Cause No. 17.0050) AA000140
Subpoena for Appearance at Hearing to Martin | 08/09/17 | I | AA000141 -
Reis (Cause No. 17.0050) AA000144
Subpoena for Appearance at Hearing to 08/09/17| I | AA000145 -
Mary Strong (Cause No. 17.0050) AA000148
Joint Request for Pre-hearing Conference 08/16/17 | I | AA000149 -
(Cause No. 17.0050) AA000152
Order Setting Pre-hearing Conference 08/17/17| I | AA000153 -
(Cause No. 17.0050) AA000158
Order on Joint Application to Conduct 08/17/17| I | AA000159 -
Deposition (Cause No. 17.0050) AA000164
Joint Application to Conduct Deposition to 08/21/17| I | AA000165 -
Preserve Hearing Testimony (Cause No. 17.0050) AA000168
Amended Complaint and Application for Order | 09/05/17| 1 | AA000169 —
to Show Cause (Cause No. 17.0050) AA000177
Division’s Pre-hearing Statement 09/06/17] I | AA000178 -
(Cause No. 17.0050) AA000188
Proposed Hearing Exhibits and Witness List by | 09/06/17 | 1I | AA000189 -
Division (Cause No. 17.0050) (Exhibits 1, 3, 6, AA000275
8-11, 13-20, 24-29, and 38-40 excluded from

appendix as irrelevant to this appeal)

Hearing Exhibit List by HWAN 09/06/17 | III | AA000276 -
(Cause No. 17.0050) (Exhibits D, F-H, J-K, M- AA000499
N, W-X, and HH excluded from appendix as

irrelevant to this appeal)

HWAN’s Pre-hearing Statement 09/08/17 | IV | AA000500 -
(Cause No. 17.0050) AA000513
List of Hearing Witnesses by HWAN 09/08/17 | IV | AA000514 -
(Cause No. 17.0050) AA000517




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Updated Hearing Exhibits and Updated Witness | 09/08/17 | IV | AA000518 -
List by Division (Cause No. 17.0050) AA000521
(Exhibits 41-42 excluded from appendix as
irrelevant to this appeal)
HWAN's Notice of Intent to File Supplemental | 09/11/17 | IV | AA000522 -
Hearing Exhibits and Amended Hearing Exhibit AA000582
List (Cause No. 17.0050)
Transcript of Hearing Proceedings 09/12/17 | IV-V | AA000583
on September 12, 2017 (Cause No. 17.0050) AA000853
Transcript of Hearing Proceedings 09/13/17 | V-VI | AA000854 —
on September 13, 2017 (Cause No. 17.0050) AA001150
Transcript of Hearing Proceedings 09/14/17 | VII | AA001151 -
on September 14, 2017 (Cause No. 17.0050) AA001270
HWAN’s Notice of Filing Supplemental 09/21/17| VII | AA001271 -
Hearing Exhibit SS (Cause No. 17.0050) AA001295
Order regarding Post-hearing Briefs and Written | 10/13/17 | VII | AA001296 -
Closing Arguments (Cause No. 17.0050) AA001298
Division’s Post-hearing Brief Pursuant to Order | 10/30/17 | VII | AA001299 -
(Cause No. 17.0050) AA001307
HWAN's Post-hearing Brief on Hearing 10/30/17 | VII | AA001308 -
Officer’s Inquiry (Cause No. 17.0050) AA001325
Motion to Strike Portions of the Division’s 11/13/17 | VII | AA001326 -
Post-hearing Brief (Cause No. 17.0050) AA001332
Division’s Opposition to Respondent’s 11/14/17 | VII | AA001333 -
Motion to Strike Portions of the Division’s AAQ001338
Post-hearing Brief (Cause No. 17.0050)
Order regarding Motion to Strike and Written | 11/14/17 | VII | AA001339 -
Closing Arguments (Cause No. 17.0050) AA001340
Division’s Closing Statement 11/17/17 | VII | AA001341 -
(Cause No. 17.0050) AA001358
HWAN's Closing Argument 11/22/17 | VIII | AA001359 -
(Cause No. 17.0050) AA001378
Findings of Fact, Conclusions of Law, 12/18/17 | VIII | AA001379 -
Order of Hearing Officer, and Final Order AA001409
of the Commissioner (Cause No. 17.0050)
Affirmation (Initial Appearance) 12/22/17 | VIII | AA001410 -
(Case No. 17 OC 00269 1B) AA001411




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Petition for Judicial Review 12/22/17 | VIII | AA001412 -
(Case No. 17 OC 00269 1B) AA001458
Civil Cover Sheet 12/22/17 | VIII | AA001459
(Case No. 17 OC 00269 1B)
Order for Briefing Schedule 12/26/17 | VIII | AA001460 —
(Case No. 17 OC 00269 1B) AA001462
Affidavit of Service of Petition for Judicial 01/02/18 | VIII | AA001463 -
Review on State of Nevada, Department of AA001464
Business and Industry, Division of Insurance —
Attorney General (Case No. 17 OC 00269 1B)
Affidavit of Service of Petition for Judicial Review | 01/02/18 | VIII | AA001465
on State of Nevada, Department of Business and
Industry, Division of Insurance ~-Commissioner
of Insurance (Case No. 17 OC 00269 1B)
Administrative Record 01/12/18 | VIII | AA001466 -
(Case No. 17 OC 00269 1B) AA001470
Motion for Stay of Final Administrative 01/16/18 | VIII | AA001471 -
Decision Pursuant to NRS 233B.140 AA001486
(Case No. 17 OC 00269 1B)
Statement of Intent to Participate 01/19/18 | VIII | AA001487 -
(Case No. 17 OC 00269 1B) AA001489
Division’s Opposition to Motion for Stay of 01/30/18 | VIII | AA001490 -
Final Administrative Decision Pursuant to NRS AA001503
233B.140 (Case No. 17 OC 00269 1B)
Supplement to Division’s Opposition to Motion | 01/31/18 | VIII | AA001504 -
for Stay of Final Administrative Decision AA001537
Pursuant to NRS 233B.140
(Case No. 17 OC 00269 1B)
Reply in Support of Motion for Stay of Final 02/08/18 | VIII | AA001538 -
Administrative Decision Pursuant to NRS AA001548
233B.140 (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Stay of | 02/08/18 | VIII | AA001549 -
Final Administrative Decision Pursuant to NRS AA001551
233B.140 (Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Motion for | 02/16/18 | VIII | AA001552 -
Stay (Case No. 17 OC 00269 1B) AA001559
Petitioner’s Opening Brief in Support of Petition | 02/16/18 | IX | AA001560 -
for Judicial Review (Case No. 17 OC 00269 1B) AA001599
Stipulation and Order for Interpleading of Fines 03/15/18 | IX | AA001600 -
Pending Final Decision (Case No. 17 OC 00269 1B) AA001601
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Respondent’s Answering Brief 03/19/18 | 'IX | AA001602 -
(Case No. 17 OC 00269 1B) AA001641
Certificate of Service of Stipulation and Order | 03/28/18 | IX | AA001642 -
for Interpleading of Fines Pending Final AA001643
Decision (Case No. 17 OC 00269 1B)

Reply Brief in Support of Petition for Judicial | 04/11/18 | IX |AA001644 -
Review (Case No. 17 OC 00269 1B) AA001662
Motion for Leave to Present Additional 04/19/18 | IX | AA001663 -
Evidence (Case No. 17 OC 00269 1B) AA001680
Opposition to Motion for Leave to Present 05/04/18 | IX |AA001681 -
Additional Evidence (Case No. 17 OC 00269 1B) AA001687
Reply in Support of Petitioner’s Motion for 05/14/18 | IX |AA001688 -
Leave to Present Additional Evidence AA001701
(Case No. 17 OC 00269 1B)

Request for Submission of Petitioner’s Motion | 05/14/18 | IX | AA001702 -
for Leave to Present Additional Evidence and AA001704
Petitioner’s Request for Hearing on its Motion

for Leave to Present Additional Evidence

(Case No. 17 OC 00269 1B)

Order to Set for Hearing 05/16/18 | IX | AA001705 -
(Case No. 17 OC 00269 1B) AA001706
Hearing Date Memo 06/06/18 | IX |AA001707
(Case No. 17 OC 00269 1B)

Transcript of Hearing Proceedings on 08/06/18 | IX | AA001708 -
August 6, 2018 (Case No. 17 OC 00269 1B) AA001731
Order Granting Petitioner’s Motion for Leave | 09/06/18 | IX | AA001732 -
to Present Additional Evidence AA001735
(Case No. 17 OC 00269 1B)

Order regarding Exhibits KK, LL. & MM 10/31/18 | IX | AA001736 -
(Cause No. 17.0050) AA001738
HWAN’s Brief regarding Exhibits KK, LL, and | 11/13/18 | IX | AA001739 -
MM (Cause No. 17.0050) AA001745
Division’s Opposition to HWAN's Proposed 11/20/18 | IX | AA001746 -
Exhibits KK, LL, and MM (Cause No. 17.0050) AA001753
HWAN's Reply to Division’s Opposition 11/21/18 ] IX |AA001754 -
to its Brief regarding Exhibits KK, LL AA001758

and MM (Cause No. 17.0050)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.

Order on Remand (Cause No. 17.0050) 01/22/19 | IX |AA001759 -
AA001767

Substitution of Attorney (Cause No. 17.0050) 01/24/19 | IX |AA001768 -
AA001770

Substitution of Attorney 01/25/19 | IX |AA001771 -

(Case No. 17 OC 00269 1B) AA001773

Notice of Filing Hearing Officer’s Administrative | 01/28/19| X |AA001774 -

Order (Case No. 17 OC 00269 1B) AA001787

Notice of Amendment to Record on Appeal 02/01/19 | X | AA001788 -

(Case No. 17 OC 00269 1B) AA001801

Motion for Leave to File Supplemental 02/22/19 | X | AA001802 -

Memorandum of Points and Authorities Pursuant AA001961

to NRS 233B.133 and Amend the Record on

Appeal (Case No. 17 OC 00269 1B)

Notice of Non-Opposition to Petitioner’s Motion | 03/12/19 | X | AA001962 -

for Leave to File Supplemental Memorandum of AA001968

Points and Authorities Pursuant to NRS

233B.133 and Amend the Record on Appeal and

Notice of Submission of Proposed Order (Case

No. 17 OC 00269 1B)

Request for Submission of Motion for Leave to | 03/12/19| X | AA001969 -

File Supplemental Memorandum of Points and AA001971

Authorities Pursuant to NRS 233B.133 (Case

No. 17 OC 00269 1B)

Order Granting Petitioner’s Motion for Leave | 03/13/19 | X | AA001972 -

to File Supplemental Memorandum of Points AA001973

and Authorities Pursuant to NRS 233B.133 and

Amend the Record on Appeal

(Case No. 17 OC 00269 1B)

Stipulation and Order (1) Withdrawing Notice of | 03/25/19 | X | AA001974 -

Non-Opposition and Request for Submission of AA001976

Motion for Leave to File Supplemental Memo of
Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal; and
(2) Extending the Time for Opposition to and
Reply in Support of Motion for Leave to File
Supplemental Memo of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION

DATE

VOL.

PAGE NOS.

Notice of Entry of Order for Stipulation regarding

(1) Withdrawing Notice of Non-Opposition and
Request for Submission of Motion for Leave to
File Supplemental Memo of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal; and (2) Extending
the Time for Opposition to and Reply in Support
of Motion for Leave to File Supplemental Memo
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)

04/01/19

AA001977 -
AA001982

Division’s Opposition to Motion for Leave to
File Supplemental Memorandum of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal (erroneously filed
in Case No. 19 OC 00015 1B)

04/03/19

XI

AA001983 -
AA002003

Reply Memorandum of Points and Authorities in
Support of Petitioner’s Motion for Leave to File
Supplemental Memorandum of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal

(Case No. 17 OC 00269 1B)

04/15/19

XI

AA002004 -
AA002008

Request for Submission of Motion for
Leave to File Supplemental Memorandum
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)

05/06/19

XI

AA002009 -
AA002011

Order Denying Request for Submission (Case
No. 17 OC 00269 1B)

05/08/19

XI

AA002012 -
AA002013

Notice of Entry of Order Denying Request for
Submission (Case No. 17 OC 00269 1B)

05/21/19

XI

AA002014 -
AA002018

Notice of Entry of Order Granting Petitioner’s
Motion for Leave to File Supplemental
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)

05/21/19

XI

AA002019 -
AA002023

Petitioner’s Supplemental Memorandum of
Points and Authorities Pursuant to NRS
233B.133 (Case No. 17 OC 00269 1B)

05/28/19

Xl

AA002024 -
AA002138




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Amendment to Record on Appeal 05/28/19 | XI | AA002139 -
(Case No. 17 OC 00269 1B) AA002169
Joint Motion for Clarification and/or 05/30/19 | XI | AA002170 -
Reconsideration of the May 8, 2019 Order AA002173
Denying Request for Submission
(Case No. 17 OC 00269 1B)
Request for Submission of Joint Motion for 05/31/19 | XI | AA002174 -
Clarification and/or Reconsideration of the May AA002176
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Order on Joint Motion for Clarification and/or | 06/05/19 | XI |AA002177 -
Reconsideration of the May 8, 2019 Order AA002179
Denying Request for Submission
(Case No. 17 OC 00269 1B)
Notice of Entry of Order on Joint Motion for 06/06/19 | XI | AA002180 -
Clarification and/or Reconsideration of the May AA002185
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Order Granting Petitioner’s Motion for Leave | 06/18/19 | XI | AA002186 -
to File Supplemental Memorandum of Points AA002189
and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Granting Petitioner’s | 07/10/19 | XI | AA002190 -
Motion for Leave to File Supplemental AA002194
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
Respondents’ Response to Petitioner’s 08/08/19 | XII | AA002195 -
Supplemental Memorandum of Points and AA002209
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Petitioner’s Reply in Support of its 08/15/19 | XII | AA002210 -
Supplemental Memorandum of Points and AA002285
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Request for Hearing on Petition for Judicial 08/15/19 | XII | AA002286 -
Review Pursuant to NRS 233B.133(4) AA002288

(Case No. 17 OC 00269 1B)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.

Notice to Set (Case No. 17 OC 00269 1B) 08/15/19 | XII | AA002289 -
AA002291

Hearing Date Memo 08/28/19 | XII | AA002292 -
(Case No. 17 OC 00269 1B) AA002294
Legislative History Statement Regarding 11/06/19 | XII | AA002295 -
NRS 690C.325(1) and NRS 690C.330 AA002358
(Case No. 17 OC 00269 1B)
Respondent’s Statement of Legislative History of | 11/06/19 | XII | AA002359 -
NRS 690C.325 (Case No. 17 OC 00269 1B) AA002383
Transcript of Hearing Proceedings on November | 11/07/19 | XIII | AA002384 -
7, 2019 (Case No. 17 OC 00269 1B) AA002455
Motion for Leave of Court Pursuant to FJDCR | 11/15/19 | XIII | AA002456 —
15(10) and DCR 13(7) for Limited AA002494
Reconsideration of Findings Pertaining to
HWAN's Petition for Judicial Review
(Case No. 17 OC 00269 1B)
Notice of Submission of Competing Proposed | 11/22/19 | XIII | AA002495 -
Order (Case No. 17 OC 00269 1B) AA002516
Order Affirming in Part, and Modifying in Part, | 11/25/19 | XIII | AA002517 -
Findings of Fact, Conclusions of Law, Order of AA002521
the Hearing Officer, and Final Order of the
Commissioner in Cause No 17.0050 in the Matter
of Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Affirming in Part,and | 11/27/19 | XIII | AA002522 -
Modifying in Part, Findings of Fact, Conclusions AA002530
of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Cause No 17.0050
in the Matter of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (Case
No. 17 OC 00269 1B)
Respondent’s Opposition to Petitioner’s Motion | 11/27/19 | XIII | AA002531 -
for Leave of Court for Limited Reconsideration AA002541

of Court’s Findings on HWAN’s Petition for
Judicial Review
(Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Reply in Support of Motion for Leave of Court | 12/04/19 | XIII | AA002542 -
Pursuant to FJDCR 15(10) and DCR 13(7) for AA002570
Limited Reconsideration of Findings Pertaining
to HWAN's Petition for Judicial Review (Case
No. 17 OC 00269 1B)
Request for Submission of Motion for Leave of | 12/04/19 | XIII | AA002571 -
Court Pursuant to FJ]DCR 15(10) and DCR AA002573
13(7) for Limited Reconsideration of Findings
Pertaining to HWAN's Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Motion for Order Shortening Time for Briefing | 12/06/19 | XIII | AA002574 -
and Decision of Motion for Stay Pending AA002582
Appeal Pursuant to NRCP 62(D)
(Case No. 17 OC 00269 1B)
Motion for Stay Pending Appeal Pursuant to 12/06/19 | XIV | AA002583 -
NRCP 62(D) (Case No. 17 OC 00269 1B) AA002639
Case Appeal Statement 12/06/19 | XIV | AA002640 -
(Case No. 17 OC 00269 1B) AA002645
Notice of Appeal (Case No. 17 OC 00269 1B) | 12/06/19 | XIV | AA002646 —

AA002693

Opposition to Petitioner’s Motion for Order 12/09/19 | XIV | AA002694 -
Shortening Time for Briefing and Decision on AA002698
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Leave of | 12/09/19 | XIV | AA002699 -
Court for Limited Reconsideration of Court’s AA002702
Findings on HWAN’s Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Order 12/10/19 | XIV | AA002703 -
Shortening Time for Briefing and Decision on AA002705
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Reply in Support of Motion for Order 12/10/19 | XIV | AA002706 -
Shortening Time for Briefing and Decision of AA002716

Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)

11




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Entry of Order Denying Petitioner’s | 12/11/19 | XIV | AA002717 -
Motion for Leave of Court for Limited AA002723
Reconsideration of Court’s Findings on
HWAN's Petition for Judicial Review
(Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Order 12/12/19 | XIV | AA002724 -
Shortening Time for Briefing and Decision on AA002725
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Petitioner’s | 12/18/19 | XIV | AA002726 -
Motion for Order Shortening Time for Briefing AA002731
and Decision on Motion for Stay Pending
Appeal Pursuant to NRCP 62(D) (Case No. 17
OC 00269 1B)
Division’s Opposition to Petitioner’s Motion 12/19/19 | XIV | AA002732 -
for Stay (Case No. 17 OC 00269 1B) AA002741
Reply in Support of Motion for Stay Pending 12/26/19 | XIV | AA002742 -
Appeal Pursuant to NRCP 62(D) AA002755
(Case No. 17 OC 00269 1B)
Request for Submission of Motion to Stay 12/26/19 | XIV | AA002756 -
Pending Appeal Pursuant to NRCP 62(D) AA002758
(Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Stay 12/31/19 | XIV | AA002759 -
Pending Appeal (Case No. 17 OC 00269 1B) AA002764
Notice of Entry of Order Denying Petitioner’s | 01/07/20 | XIV | AA002765 -
Motion for Stay Pending Appeal Pursuant to AA002775

NRCP 62(D) (Case No. 17 OC 00269 1B)
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INDEX TO APPELLANT’S APPENDIX IN ALPHABETICAL ORDER

EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Administrative Record 01/12/18 | VIII | AA001466 -
(Case No. 17 OC 00269 1B) AA001470
Affidavit of Service of Petition for Judicial 01/02/18 | VII | AA001463 -
Review on State of Nevada, Department of AA001464
Business and Industry, Division of Insurance -

Attorney General (Case No. 17 OC 00269 1B)

Affidavit of Service of Petition for Judicial Review | 01/02/18 | VIII | AA001465
on State of Nevada, Department of Business and

Industry, Division of Insurance ~Commissioner

of Insurance (Case No. 17 OC 00269 1B)

Affirmation (Initial Appearance) 12/22/17 | VIII | AA001410 -
(Case No. 17 OC 00269 1B) AA001411
Amended Complaint and Application for Order | 09/05/17 | 1 | AA000169 -
to Show Cause (Cause No. 17.0050) AA000177
Application for Subpoena Duces Tecum to 05/09/17| 1 | AA000011 -
Home Warranty Administrator of Nevada, Inc. AA000014
dba Choice Home Warranty (“HWAN”)

(Cause No. 17.0050)

Case Appeal Statement 12/06/19 | XIV | AA002640 -
(Case No. 17 OC 00269 1B) AA002645
Certificate of Service of Stipulation and Order | 03/28/18 | IX | AA001642 -
for Interpleading of Fines Pending Final AA001643
Decision (Case No. 17 OC 00269 1B)

Civil Cover Sheet 12/22/17 | VII | AA001459
(Case No. 17 OC 00269 1B)

Complaint and Application for Order to 05/09/17| 1 | AA000001 -
Show Cause (Cause No. 17.0050) AA000010
Division’s Closing Statement 11/17/17 | VII | AA001341 -
(Cause No. 17.0050) AA001358
Division’s Opposition to HWAN’s Proposed 11/20/18 | IX | AA001746 -
Exhibits KK, LL, and MM (Cause No. 17.0050) AA001753
Division’s Opposition to Motion for Leave to 04/03/19 | XI | AA001983 -
File Supplemental Memorandum of Points and AA002003

Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal (erroneously filed
in Case No. 19 OC 00015 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Division’s Opposition to Motion for Stay of 01/30/18 | VIII | AA001490 -
Final Administrative Decision Pursuant to NRS AA001503
233B.140 (Case No. 17 OC 00269 1B)

Division’s Opposition to Petitioner’s Motion 12/19/19 | XIV | AA002732 -
for Stay (Case No. 17 OC 00269 1B) AA002741
Division’s Opposition to Respondent’s 11/14/17 | VII | AA001333 -
Motion to Strike Portions of the Division’s AA001338
Post-hearing Brief (Cause No. 17.0050)

Division’s Post-hearing Brief Pursuant to Order | 10/30/17 | VII | AA001299 -
(Cause No. 17.0050) AA001307
Division's Pre-hearing Statement 09/06/17| I | AA000178 -
(Cause No. 17.0050) AA000188
Findings of Fact, Conclusions of Law, 12/18/17 | VIII | AA001379 -
Order of Hearing Officer, and Final Order AA001409
of the Commissioner (Cause No. 17.0050)

Hearing Date Memo 06/06/18 | IX | AA001707
(Case No. 17 OC 00269 1B)

Hearing Date Memo 08/28/19 | XII | AA002292 -
(Case No. 17 OC 00269 1B) AA002294
Hearing Exhibit List by HWAN 09/06/17 | IH | AA000276 -
(Cause No. 17.0050) (Exhibits D, F-H, J-K, M- AA000499
N, W-X, and HH excluded from appendix as

irrelevant to this appeal)

HWAN’s Brief regarding Exhibits KK, LL, and | 11/13/18 | IX | AA001739 -
MM (Cause No. 17.0050) AA001745
HWAN’s Closing Argument 11/22/17 | VII | AA001359 -
(Cause No. 17.0050) AA001378
HWAN's Notice of Filing Supplemental 09/21/17 | VII | AA001271 -
Hearing Exhibit SS (Cause No. 17.0050) AA001295
HWAN’s Notice of Intent to File Supplemental | 09/11/17 | IV | AA000522 -
Hearing Exhibits and Amended Hearing Exhibit AA000582
List (Cause No. 17.0050)

HWAN's Post-hearing Brief on Hearing 10/30/17 | VII | AA001308 -
Officer’s Inquiry (Cause No. 17.0050) AA001325
HWAN’s Pre-hearing Statement 09/08/17| IV | AA000500 -
(Cause No. 17.0050) AA000513
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Appeal Pursuant to NRCP 62(D)
(Case No. 17 OC 00269 1B)

EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
HWAN's Reply to Division’s Opposition 11/21/18 | IX | AA001754 -
to its Brief regarding Exhibits KK, LL AA001758
and MM (Cause No. 17.0050)

Joint Application to Conduct Deposition to 08/21/17| 1 | AA000165 -
Preserve Hearing Testimony (Cause No. 17.0050) AA000168
Joint Motion for Clarification and/or 05/30/19 | XI | AA002170 -
Reconsideration of the May 8, 2019 Order AA002173
Denying Request for Submission

(Case No. 17 OC 00269 1B)

Joint Request for Pre-hearing Conference 08/16/17| I | AA000149 -
(Cause No. 17.0050) AA000152
Joint Request to Continue Hearing 06/20/17| I | AA000042 -
(Cause No. 17.0050) AA000044
Legislative History Statement Regarding 11/06/19 | XII | AA002295 -
NRS 690C.325(1) and NRS 690C.330 AA002358
(Case No. 17 OC 00269 1B)

Limited Opposition to Motion for Pre-hearing | 07/21/17 | 1 | AA000074 -
' Deposition Subpoenas or, in the alternative, AA000076
Application for Hearing Subpoenas and

Application for Subpoena Duces Tecum (Cause

No. 17.0050)

List of Hearing Witnesses by HWAN 09/08/17 | IV | AA000514 -
(Cause No. 17.0050) AA000517
Motion for Leave of Court Pursuant to FJDCR | 11/15/19 | XIII | AA002456 —
15(10) and DCR 13(7) for Limited AA002494
Reconsideration of Findings Pertaining to

HWAN's Petition for Judicial Review

(Case No. 17 OC 00269 1B)

Motion for Leave to File Supplemental 02/22/19| X |AA001802 -
Memorandum of Points and Authorities Pursuant AA001961
to NRS 233B.133 and Amend the Record on

Appeal (Case No. 17 OC 00269 1B)

Motion for Leave to Present Additional 04/19/18 | IX | AA001663 -
Evidence (Case No. 17 OC 00269 1B) AA001680
Motion for Order Shortening Time for Briefing | 12/06/19 | XIII | AA002574 -
and Decision of Motion for Stay Pending AA002582
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Motion for Pre-hearing Deposition Subpoenas | 07/14/17| 1 | AA000054 -
or, in the alternative, Application for Hearing AA000064
Subpoenas and Application for Subpoena
Duces Tecum (Cause No. 17.0050)
Motion for Stay of Final Administrative 01/16/18 | VIII | AA001471 -
Decision Pursuant to NRS 233B.140 AA001486
(Case No. 17 OC 00269 1B)
Motion for Stay Pending Appeal Pursuant to 12/06/19 | XIV | AA002583 -
NRCP 62(D) (Case No. 17 OC 00269 1B) AA002639
Motion to Strike Portions of the Division’s 11/13/17 | VII | AA001326 -
Post-hearing Brief (Cause No. 17.0050) AA001332
Notice of Amendment to Record on Appeal 02/01/19 | X |AA001788 -
(Case No. 17 OC 00269 1B) AA001801
Notice of Amendment to Record on Appeal 05/28/19 | XI | AA002139 -
(Case No. 17 OC 00269 1B) AA002169
Notice of Appeal (Case No. 17 OC 00269 1B) | 12/06/19 | XIV | AA002646 —

AA002693

Notice of Entry of Order Affirming in Part, and 11/27/19 | XIII | AA002522 -
Modifying in Part, Findings of Fact, Conclusions AA002530
of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Cause No 17.0050
in the Matter of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (Case
No. 17 OC 00269 1B)
Notice of Entry of Order Denying Motion for | 02/16/18 | VIII | AA001552 -
Stay (Case No. 17 OC 00269 1B) AA001559
Notice of Entry of Order Denying Petitioner’s | 12/11/19 | XIV | AA002717 -
Motion for Leave of Court for Limited AA002723
Reconsideration of Court’s Findings on
HWAN'’s Petition for Judicial Review
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Petitioner’s | 12/18/19 | XIV | AA002726 —
Motion for Order Shortening Time for Briefing AA002731

and Decision on Motion for Stay Pending
Appeal Pursuant to NRCP 62(D) (Case No. 17
OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Entry of Order Denying Petitioner’s | 01/07/20 | XIV | AA002765 -
Motion for Stay Pending Appeal Pursuant to AA002775
NRCP 62(D) (Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Request for | 05/21/19 | XI | AA002014 -
Submission (Case No. 17 OC 00269 1B) AA002018
Notice of Entry of Order for Stipulation regarding | 04/01/19 | X | AA001977 -
(1) Withdrawing Notice of Non-Opposition and AA001982
Request for Submission of Motion for Leave to
File Supplemental Memo of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal; and (2) Extending
the Time for Opposition to and Reply in Support
of Motion for Leave to File Supplemental Memo
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Granting Petitioner’s | 05/21/19 | XI | AA002019 -
Motion for Leave to File Supplemental AA002023
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
Notice of Entry of Order Granting Petitioner’s | 07/10/19 | XI | AA002190 -
Motion for Leave to File Supplemental AA002194
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
Notice of Entry of Order on Joint Motion for 06/06/19 | XI | AA002180 -
Clarification and/or Reconsideration of the May AA002185
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Notice of Filing Hearing Officer’s Administrative | 01/28/19 | X | AA001774 -
Order (Case No. 17 OC 00269 1B) AA001787
Notice of No Opposition to Request to 07/24/17) 1 | AAO00OO77 -
Continue Hearing (Cause No. 17.0050) AA000078
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Non-Opposition to Petitioner’s Motion | 03/12/19 | X | AA001962 -
for Leave to File Supplemental Memorandum of AA001968
Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal and
Notice of Submission of Proposed Order (Case
No. 17 OC 00269 1B)
Notice of Non-Opposition to Respondent’s 06/01/17| I | AA000030 -
Request for Extension of Time to Comply with AA000031
Subpoena Duces Tecum (Cause No. 17.0050)
Notice of Non-Opposition to Respondent’s 06/16/17| 1 | AA000040 -
Second Request for Extension of Time to AA000041
Comply with Subpoena Duces Tecum
(Cause No. 17.0050)
Notice of Submission of Competing Proposed | 11/22/19 | XIII | AA002495 —
Order (Case No. 17 OC 00269 1B) AA002516
Notice to Set (Case No. 17 OC 00269 1B) 08/15/19 | XII | AA002289 -

AA002291

Opposition to Motion for Leave to Present 05/04/18 | IX |AA001681 -
Additional Evidence (Case No. 17 OC 00269 1B) AA001687
Opposition to Petitioner’s Motion for Order 12/09/19 | XIV | AA002694 -
Shortening Time for Briefing and Decision on AA002698
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Order Affirming in Part, and Modifying in Part, | 11/25/19 | XIII | AA002517 -
Findings of Fact, Conclusions of Law, Order of AA002521
the Hearing Officer, and Final Order of the
Commissioner in Cause No 17.0050 in the Matter
of Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty
(Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Leave of | 12/09/19 | XIV | AA002699 -
Court for Limited Reconsideration of Court’s AA002702
Findings on HWAN's Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Order 12/12/19 | XIV | AA002724 -
Shortening Time for Briefing and Decision on AA002725

Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Order Denying Petitioner’s Motion for Stay 12/31/19 | XIV | AA002759 -
Pending Appeal (Case No. 17 OC 00269 1B) AA002764
Order Denying Request for Submission (Case | 05/08/19 | XI | AA002012 -
No. 17 OC 00269 1B) AA002013
Order for Briefing Schedule 12/26/17 | VIII | AA001460 -
(Case No. 17 OC 00269 1B) AA001462
Order Granting Petitioner’s Motion for Leave | 03/13/19| X |AA001972 -
to File Supplemental Memorandum of Points AA001973
and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Order Granting Petitioner’s Motion for Leave | 06/18/19 | XI | AA002186 -
to File Supplemental Memorandum of Points AA002189
and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Order Granting Petitioner’s Motion for Leave | 09/06/18 | IX |AA001732 -
to Present Additional Evidence AA001735
(Case No. 17 OC 00269 1B)
Order on Joint Application to Conduct 08/17/17| 1 | AA000159 -
Deposition (Cause No. 17.0050) AA000164
Order on Joint Motion for Clarification and/or | 06/05/19 | XI | AA002177 -
Reconsideration of the May 8, 2019 Order AA002179
Denying Request for Submission
(Case No. 17 OC 00269 1B)
Order on Motion Requesting Extension of Time | 06/22/17| 1 | AA000045 -
and Order on Joint Request for Continuance AA000047
(Cause No. 17.0050)
Order on Motions (Cause No. 17.0050) 07/27/17 I | AA000084 -
AA000091
Order on Petition to Enlarge Time to Respond to | 06/05/17| 1 | AA000032 -
Subpoena Duces Tecum (Cause No. 17.0050) AA000035
Order on Remand (Cause No. 17.0050) 01/22/19 | IX | AA001759 -
AA001767
Order regarding Exhibits KK, LL & MM 10/31/18 | IX | AA001736 -
(Cause No. 17.0050) AA001738
Order regarding Motion to Strike and Written | 11/14/17 | VII | AA001339 -
Closing Arguments (Cause No. 17.0050) AA001340
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Order regarding Post-hearing Briefs and Written | 10/13/17 | VII | AA001296 -
Closing Arguments (Cause No. 17.0050) AA001298
Order Setting Pre-hearing Conference 08/17/17| 1 | AA000153 -
(Cause No. 17.0050) AA000158
Order to Set for Hearing 05/16/18 | IX | AA001705 -
(Case No. 17 OC 00269 1B) AA001706
Order to Show Cause (Cause No. 17.0050) 05/11/17 I | AA000O15 -
AA000018
Petition for Judicial Review 12/22/17 | VIII | AA001412 -
(Case No. 17 OC 00269 1B) AA001458
Petition to Enlarge Time to Respond to 06/01/17| 1 | AA000023 -
Subpoena Duces Tecum, with cover letter AA000029
(Cause No. 17.0050)
Petitioner’s Opening Brief in Support of Petition | 02/16/18 | IX | AA001560
for Judicial Review (Case No. 17 OC 00269 1B) AA001599
Petitioner’s Reply in Support of its 08/15/19 | XII | AA002210 -
Supplemental Memorandum of Points and AA002285
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Petitioner’s Supplemental Memorandum of 05/28/19| XI | AA002024 -
Points and Authorities Pursuant to NRS AA002138
233B.133 (Case No. 17 OC 00269 1B)
Pre-hearing Order (Cause No. 17.0050) 06/22/17 I | AA000048 -
AA000053
Proposed Hearing Exhibits and Witness List by | 09/06/17 | 11 | AA000189 -
Division (Cause No. 17.0050) (Exhibits 1, 3, 6, AA000275
8-11, 13-20, 24-29, and 38-40 excluded from
appendix as irrelevant to this appeal)
Reply Brief in Support of Petition for Judicial | 04/11/18 | IX | AA001644 -
Review (Case No. 17 OC 00269 1B) AA001662
Reply in Support of Motion for Leave of Court | 12/04/19 | XIII | AA002542 -
Pursuant to FJDCR 15(10) and DCR 13(7) for AA002570

Limited Reconsideration of Findings Pertaining
to HWAN's Petition for Judicial Review (Case
No. 17 OC 00269 1B)

20




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Reply in Support of Motion for Order 12/10/19 | XIV | AA002706 -
Shortening Time for Briefing and Decision of AA002716
Motion for Stay Pending Appeal Pursuant to
NRCP 62 (D) (Case No. 17 OC 00269 1B)
Reply in Support of Motion for Stay of Final 02/08/18 | VIII | AA001538 -
Administrative Decision Pursuant to NRS AA001548
233B.140 (Case No. 17 OC 00269 1B)
Reply in Support of Motion for Stay Pending 12/26/19 | XIV | AA002742 -
Appeal Pursuant to NRCP 62(D) AA002755
(Case No. 17 OC 00269 1B)
Reply in Support of Petitioner’s Motion for 05/14/18 | IX | AA001688 -
Leave to Present Additional Evidence AA001701
(Case No. 17 OC 00269 1B)
Reply Memorandum of Points and Authorities in | 04/15/19 | XI | AA002004 -
Support of Petitioner’s Motion for Leave to File AA002008
Supplemental Memorandum of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Request for Hearing on Petition for Judicial 08/15/19 | XII | AA002286 -
Review Pursuant to NRS 233B.133(4) AA002288
(Case No. 17 OC 00269 1B)
Request for Submission of Joint Motion for 05/31/19 | XI | AA002174 -
Clarification and/or Reconsideration of the May AA002176
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Request for Submission of Motion for 05/06/19 | XI | AA002009 -
Leave to File Supplemental Memorandum AA002011
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Request for Submission of Motion for Leave of | 12/04/19 | XIII | AA002571 -
Court Pursuant to FJDCR 15(10) and DCR AA002573
13(7) for Limited Reconsideration of Findings
Pertaining to HWAN's Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Leave to | 03/12/19| X [AA001969 -
File Supplemental Memorandum of Points and AA001971

Authorities Pursuant to NRS 233B.133 (Case
No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Request for Submission of Motion for Order 12/10/19 | XIV | AA002703 -
Shortening Time for Briefing and Decision on AA002705
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Stay of | 02/08/18 | VIII | AA001549 -
Final Administrative Decision Pursuant to NRS AA001551
233B.140 (Case No. 17 OC 00269 1B)
Request for Submission of Motion to Stay 12/26/19 | XIV | AA002756 -
Pending Appeal Pursuant to NRCP 62(D) AA002758
(Case No. 17 OC 00269 1B)
Request for Submission of Petitioner’s Motion | 05/14/18 | IX | AA001702 -
for Leave to Present Additional Evidence and AA001704
Petitioner’s Request for Hearing on its Motion
for Leave to Present Additional Evidence
(Case No. 17 OC 00269 1B)
Request to Continue Hearing 07/20/17| I | AA000072 -
(Cause No. 17.0050) AA000073
Respondent’s Answering Brief 03/19/18 | IX |AA001602 -
(Case No. 17 OC 00269 1B) AA001641
Respondent’s Opposition to Petitioner’s Motion | 11/27/19 | XIII | AA002531 -
for Leave of Court for Limited Reconsideration AA002541
of Court’s Findings on HWAN’s Petition for
Judicial Review
(Case No. 17 OC 00269 1B)
Respondent’s Statement of Legislative History of | 11/06/19 | XII | AA002359 -
NRS 690C.325 (Case No. 17 OC 00269 1B) AA002383
Respondents’ Response to Petitioner’s 08/08/19 | XII | AA002195 -
Supplemental Memorandum of Points and AA002209
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Second Application for Subpoena Duces 07/19/17} 1 | AA000065 -
Tecum (Cause No. 17.0050) AA000071
Second Request for Extension of Time to 06/14/17| 1 | AA000036 -
Comply with Subpoena Duces Tecum AA000039
(Cause No. 17.0050)
Statement of Intent to Participate 01/19/18 | VII | AA001487 -
(Case No. 17 OC 00269 1B) AA001489
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EXHIBIT DESCRIPTION DATE | VOL.| PAGE NOS.
Stipulation and Order (1) Withdrawing Notice of | 03/25/19 | X | AA001974 -
Non-Opposition and Request for Submission of AA001976
Motion for Leave to File Supplemental Memo of
Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal; and
(2) Extending the Time for Opposition to and
Reply in Support of Motion for Leave to File
Supplemental Memo of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)

Stipulation and Order for Interpleading of Fines 03/15/18 | IX | AA001600 -
Pending Final Decision (Case No. 17 OC 00269 1B) AA001601
Subpoena Duces Tecum to HWAN 05/11/17| 1 | AA000019 -
(Cause No. 17.0050) AA000022
Subpoena Duces Tecum to HWAN 07/26/17| 1 | AA000079 -
(Cause No. 17.0050) AA000083
Subpoena Duces Tecum to the Commissioner | 08/09/17 | 1 | AA000104 -
of the State of Nevada Division of Insurance AA000108
(the “Division”) (Cause No. 17.0050)

Subpoena for Appearance at Hearing to 08/04/17| 1 | AA000092 -
Dolores Bennett (Cause No. 17.0050) AA000095
Subpoena for Appearance at Hearing to 08/04/17| 1 | AA000096 -
Sanja Samardzija (Cause No. 17.0050) AA000099
Subpoena for Appearance at Hearing to 08/04/17| 1 |AA000100 -
Vincent Capitini (Cause No. 17.0050) AA000103
Subpoena for Appearance at Hearing to 08/09/17| 1 | AA000109 -
Chloe Stewart (Cause No. 17.0050) AA000112
Subpoena for Appearance at Hearing to 08/09/17| 1 |AA000113 -
Derrick Dennis (Cause No. 17.0050) AA000116
Subpoena for Appearance at Hearing to 08/09/17| I |AA000121 -
Linda Stratton (Cause No. 17.0050) AA000124
Subpoena for Appearance at Hearing to 08/09/17| I |AA000133-
Vicki Folster (Cause No. 17.0050) AA000136
Subpoena for Appearance at Hearing to 08/09/17| 1 | AA000137 -
Kim Kuhlman (Cause No. 17.0050) AA000140
Subpoena for Appearance at Hearing to 08/09/17| I |AA000145 -
Mary Strong (Cause No. 17.0050) AA000148
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Subpoena for Appearance at Hearing to 08/09/17| I |AA000117 -
Geoffrey Hunt (Cause No. 17.0050) AA000120
Subpoena for Appearance at Hearing to Martin | 08/09/17 | 1 | AA000141 -
Reis (Cause No. 17.0050) AA000144
Subpoena for Appearance at Hearing to the 08/09/17| 1 |AA000125 -
State of Nevada, Division of Insurance Person AA000128
Most Knowledgeable as to the Creation of the
Division’'s Annual Renewal Application Forms
(Cause No. 17.0050)

Subpoena for Appearance at Hearing to the 08/09/17| 1 |AA000129 -
State of Nevada, Division of Insurance Person AA000132
Most Knowledgeable as to the Date of the
Division’s Knowledge of the Violations Set
Forth in the Division’s Complaint on File in
this Cause (Cause No. 17.0050)
Substitution of Attorney 01/25/19 | IX |AA001771 -
(Case No. 17 OC 00269 1B) AA001773
Substitution of Attorney (Cause No. 17.0050) 01/24/19 | IX | AA001768 -
AA001770
Supplement to Division’s Opposition to Motion | 01/31/18 | VIII | AA001504 -
for Stay of Final Administrative Decision AA001537
Pursuant to NRS 233B.140
(Case No. 17 OC 00269 1B)
Transcript of Hearing Proceedings 09/12/17 | ITV-V | AA000583 -
on September 12, 2017 (Cause No. 17.0050) AA000853
Transcript of Hearing Proceedings 09/13/17 | V-VI | AA000854 -
on September 13, 2017 (Cause No. 17.0050) AA001150
Transcript of Hearing Proceedings 09/14/17 | VII | AA001151 -
on September 14, 2017 (Cause No. 17.0050) AA001270
Transcript of Hearing Proceedings on 08/06/18 | IX | AA001708 -
August 6, 2018 (Case No. 17 OC 00269 1B) AA001731
Transcript of Hearing Proceedings on November | 11/07/19 | XIII | AA002384 —
7, 2019 (Case No. 17 OC 00269 1B) AA002455
Updated Hearing Exhibits and Updated Witness | 09/08/17 | IV | AA000518 -
List by Division (Cause No. 17.0050) AA000521

(Exhibits 41-42 excluded from appendix as
irrelevant to this appeal)
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC., dba CHOICE HOME
WARRANTY, a Nevada corporation,
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VS.

NEVADA COMMISSIONER OF
INSURANCE BARBARA D. RICHARDSON
and THE STATE OF NEVADA,
DEPARTMENT OF BUSINESS AND
INDUSTRY — DIVISION OF INSURANCE, a
Nevada administrative agency,

Respondents.

Case No. 17 OC 00269 1B
Dept. No. 1

RESPONDENTS’ RESPONSE TO PETITIONER’S SUPPLEMENTAL

MEMORANDUM OF POINTS AND AUTHORITIES PURSUANT TO NRS 233B.133
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Respondents, Nevada Commissioner of Insurance, Barbara D. Richardson and the State of
Nevada, Department of Business and Industry, Division of Insurance (“Division™), through its counsel,
Nevada Attomney Generel, AARON D, FORD, and his Deputy Attorney General, RICHARD P,
YIEN and Senior Deputy Attorney General, JOANNA N. GRIGORIEYV, hereby file this Supplemental
Memorandum of Points and Authorities (“Resp’ts’ Supplemental Memorandum™) in response to
Petitioner’s Supplemental Memorandum of Points and Authorities filed on May 28, 2019 (“Pet’r’s
Supplemental Memorandum”), The Court granted Petitioner’s Motion for Leave to File Supplemental
Memorandum of Points and Authorities (“Petitioner’s Supplement™} on June 18, 2019. Petitioner filed
a Notice of Entry of Order on July 10, 2019,

FACTS AND PROCEDURAL HISTORY

On December 18, 2017, the Hearing Officer in Cause No. 17.0050 issued her final administrative
order, (17.0030 Order). Petitioner filed its petition for judicial review on February 15, 2018. The
Opposition and Reply briefs had been submitted by April 10, 2018. On April 18, 2018, Petitioner filed a
Motion for Leave to present Additional Evidence (“Mation for Leave”) asking the Coutt to permit it to
introduce new exhibits KK, LL, and MM to be considered by the Division.

On September 6, 2018, the Court granted Order for Leave on a limited basis by remanding the
determination of materiality of the evidence sought to be added (“proposed exhibits”) under NRS
233B,131 (2) to the administrative Hearing Officer.! On January 22, 2019, the Hearing Officer issued
her Order on Remand, as instructed by the Court. She concluded that “[h]aving received and reviewed
exhibits KK, LL, and MM, as mandated in the Court’s Remand Order, the Heating Officer finds exhibits
KK, LL, and MM not to be material and, therefore, do not impact the final decision.” (emphasis added).

| The Court acknowledges that, pursuant to NRS 233B.131(2), Petitioner must
demonstrate that the Evidence is material to the issues before the agency and
that good reasons exist for Petitioner’s failure to present the same in the
proceeding below. The Court declines both Parties’ offer to examine the
disputed evidence in camera. Instead, the issue of materiality is best left to
the Administrative Hearing officer to decide.

Ozder for Leave, 2:3-8,

217,0050 Crder on Remand, 8:12-15
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ARGUMENT

1. Petitioner’s Proposed Exhibits Are Not Material and Should Not Be Considered on
Judicial Review of Cause 17.00650

As courts have no inherent appellate jurisdiction over official acts of administrative agencies, the
Nevada Administrative Procedures Act (“APA”), chapter 233B of the NRS, was created by the
legislature, to provide “a specific procedure for review of administrative agency decisions [and] such
procedure is controlling.” Washoe County v. Otio, 128 Nev. 424,431,282 P.3d 719, 724 (2012) (citations
omitted), NRS 233B.131 (2) and (3) set forth the procedure for a party seeking to vpresent additional
evidence that had not been presented at the administrative level,?

NRS 233B.131 (2) and (3) provide:

2. If, before submission to the court, an application is made to the cowt for leave to
present additional evidence, and it is shown to the satisfaction of the comt that the
additional evidence is material and that there were good reasons for failure to present it
in the proceeding before the agency, the court may order that the additional evidence and
any rebuttal evidence be taken before the agency upon such conditions as the court
determines.

3. Afier receipt of any additional evidence, the agency:

(a) May modify its findings and decision; and

(b) Shall file the evidence and any modifications, new findings or decisions with the
reviewing court,

Id

Pursuant to the procedure outlined by the above statute, if the Court finds that the evidence sought
to be admitted is (1) material, and (2) there were good reasons why the evidence was not presented
before the adminisirative ageney, the court may then order the evidence and any rebuttal evidence to be
taken before the agency. With the finding (as delegated to the Hearing Officer)* that the additional

evidence sought to be introduced is not material, no further inquiry is contemplated by the legislature’

INRS 233B.135 (1)(b) limits the judicial review to the record.

4 Peitioner had not objected or appealed the Court’s decision to leave the determination of materiality to
the Hearing Officer,

5 Had the Court determined the issue of materiality, that would have been the outcome under the statute,
The delegation does not change that, If the proposed exhibits would have been found to be material,
before the Court could consider these proposed exhibits on review of Cause 17,0050, other procedural
steps ate contemplated under the statute. The “good reasons” prong would also have to be satisfied,
rebuttal evidence would have to be permitted to be presented by the Respondents for the administrative
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Petitioner, however, disregards the procedure set by the legislature for introducing additional
evidence, and demands a judicial review of the determination of materiality and of the effect of the
proposed exhibits on substantive issues on appeal, as if said proposed exhibits had been admitted: “the
Court should consider the Evidence when evaluating HWAN's Petition for Judicial Review” (Pet’r’s
Supplemental Memorandum, 23:17-18). Petitioner is in effect urging this Court to disregard the APA and
the Nevada Supreme Court cases holding that “[w]hen the legislature creates a specific procedure for
review of administrative agency decisions, such procedure is controlling.” Crane v. Cont'l Tel, Co. of]
Cal., 105 Nev, 399, 401, 775 P.2d 705, 706 (1989), See also, Otto, K-Kel, Inc. v. Department of Taxarion,
412 P.3d 15, 17 (2018), Pursuant to NRS 233B,131, after a finding that proposed exhibits are rof
material, no further inquiry is contemplated, and exhibits should not be reviewed as part of the-record on

appeal.

2. The Hearing Officer’s Ruling on Materiality is Supported by Substantial Evidence,
and Should not be Disturbed.

Without waiving any of the previous argurments, Respondents will address the arguments asserted
by Petitioner in its Supplemental Memorandum.

In compliance with the Court’s delegation in Order on Remand, the Hearing Officer addressed
the issue of materiality of the exhibits that Petitioner seeks to introduce. To arrive at her decision, she
asked the parties to brief the issue of materiality. Her Order on Remand addressed each of the argaments
Petitioner made in its brief,® In conclusion, the Hearing Officer found that “exhibits KX, LL, and MM
[are] not , . , material and, therefore, do not impact the final decision,”’

As set forth earlier in this bref, the issue of whether proposed exhibits are material, is a
determination which the legislature established to be a threshold, or a qualifying test for admission of

new evidence that was not previously before the administrative tribunal. The Hearing Officer, as

Hearing Officer’s review, and finally the issue of privilege and admissibility would need to be determined
by the Court. ‘
¢ Petitioner’s argument that “instead of addressing materiality, the Hearing Officer skips a step and

concludes the evidence does not impact her decision” is disingenuous, as the Hearing Officer’s analysis|-
g

follows each and every argument Petitioner asserted in its brief on materiality. It is also nonsensical in
view of the definition of materiality. “Material”: “of such nature that knowledge of the item would affect
a person’s decision-making; significant; essential.” Black’s Law Dictionary (3" ed. 2006).

717.0050 Order on Remand, 8:12-15,
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delegated by the Court, determined that the exhibits wete not material and that they would not have
changed her final order. (Ord’r on Remand 8:13-15). The Hearing Officer’s determination was not
arbitrary or capricious, and was supported by substantial evidence and should be upheld.® The Hearing
Officer relied on the following definition of “material®: “Of such nature that knowledge of the item would
affect a person’s decision-making; significant; essential.” (Ord’r on Remand, 1:23-24, citing Black’s Law
Dictionary (3¢ ed. 2006)). She proceeded to analyze each of the three proposed exhibits in painstaking
detail under the above definition.

CHWG

The Hearing Officer’s conclusions included a finding that the proposed exhibits did not show that
the Division knew that Choice Home Warranty was CHW Group (“CHWG™), or that the Division
approved of CHWG’s sale of service contracts in Nevada,’ Distinguishing relevance from materiality,
she congluded that exhibits KK, LL, and MM merely “reflect the Division’s awareness that there was an
entity that went by the name Choice Home Warranty that was selling unlicensed service contracts that
the Division was investigating . . . [t]here was no substantive discussion as to who CHW Group, Inc,,
dba Choice Home Warranty was, nor any substantive discussion as to who Choice Home Warranty was.
Any interpretations about what Division staff meant in the email discussions and note of exhibits KK,
LL, end MM would be conjecture.” (Ord’r on Remand 4:4-6; 10-13). She determined further that
“exhibits KK, LL, and MM dg not show that the Division knew of and approved of CHW Group’s sale
of service contracts in Nevada.”(Ord’r on Remand, 7:8-9) (emphasis added).

Theough a careful analysis of the proposed exhibits in the context of the record, as well as, of the

potential impact on her findings of violations!® in the 17.0050 Order, the Hearing Officer concluded that

8 Generally, the Court’s role on judicial review of an administrative decision, is “to review the evidence
presented to the agency in order to determine whether the agency's decision was arbitrary or capricious
and was thus an abuse of the agency's discretion,” Brocus v. Mirage Hotel & Casino, 109 Nev. 579, 582,
854 P.2d 862, 865 (1993). If the administrative decision is based on substantial evidence, the Court may
not substitute its judgment for the administrative determination. Secretary of State v. Tretiak, 117 Nev.
299, 305,22 P.3d 1134, 1138 (2001).

9 Order on Remand, 7:6-9; 22-24;

10 petitioner was disciplined for (1) making a false entry of material fact in violation of NRS 686A.070;
(2) for failure to make records available to the Commissioner upon request in violation of NRS 690C.325
(1); and for (3) conducting business in an unsuitable manner by allowing unregistered entity to issue and
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“[h]aving received and reviewed exhibits KK, L.L, and MM, as mandated in the Cowt’s Remand Order,
the Hearing Officer finds exhibits KK, LL, and MM not to be material and, therefore, do ot impact the
final decision.” {Ord’r on Remand, 8:13-15).

Petitioner asserts that “a prime issue in this case is whether HWAN’s use of CHW Group, Inc.
dba Choice Home Waranty (“CHWG”) as third party administrator was unlawful,” (Pet’r’s
Supplemental Memorandum, 5:15-16). It asserts further that its proposed exhibits show that the Division
“knew or should have known that HWAN believed the Division to have approved and intended HWAN
to use CHWG as its third-party administrator,” (Pet’t’s Supplemental Memorandum, 12:7-9). Setting
aside the Hearing Officer’s findings to the conirary, this argument is deliberately distorting the issues
and misleading the Court, It has no merit,

Petitioner was not disciplined by the administrative Hearing Officer for having a third party as an
administrator, nor was it fined for having an wnregistered third party administrator. Petitioner was
disciplined for allowing an unlicensed entity (administrator or anyone else) to perform the functions--
issuing, selling and offering for sale of service contracts-- for which Nevada law requires a provider
certificate of registration.'!,

Petitioner apparently hopes that this will convince the Court that the proposed exhibits are
material if they only show some remote possibility that the Division “knew or should have known” that
Petitioner was using CHWG as a third-party administrator, which, as stated above, in and of itself, is not
even relevant. Petitioner argues that “[t}he law plainly does not necessitate a third-party administrator

and sales agent™ to register as a provider with the Division.” (Pet’r’s Supplement at 5:16-17). Petitioner’s
24 p

offar and sell service contracts in Nevada in violation of NRS 6§90C.325 and 679B.125. (17.0050 Otder,
27;13-21). :

1 See 17.0050 Order 27:18-21 stating, “Respondent be fined $50 for each act or violation, for conducting
business in an unsuitable manner by allowing nn unregistered entity fo issne and offer service contracis
in Nevada.

12 The analysis herein applies equally to “sales agents.” Moreover, Petitioner should be judicially
estopped from asserting an agent/principal relationship, 1t was Petitioner, who in response to the charge
of failing to disclose the disciplinary actions against Choice Home Warranty, asserted in the
administrative action that HWAN and Choice Home Wartanty are two separate entities. That legal
strategy had worked, as the Hearing Officer agrced that due to the separate corporate registrations,
HWAN didn’t have to disclose regulatory action against Choice Home Warranty, However, upor being
fined for allowing an unlicensed entity to issue, sell, and offer for sale service contracts in Nevada,
HWAN changed its mind and wants now the Court to believe Choice Home Warranty is an agent of
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attempt to mischaracterize this important to the appeal issue is deliberate. In such manner, Petitioner
hopes to distract the Court and re-introduce its absurd interpretation that because administrators are not
required to be registered, they can issue, sell, and offer for sale service contracts without a certificate of
registration or oversight.

The absurdity and danger of Petitioner’s offered interpretation quickly becomes apparent when
the legal implications of “issulmg” a service contract without a certificate of registration are
contemplated.” Petitioner has effectively argued that because NRS 690C.150 anly references
providers', anyone else can “issue, sell, or offer for sale” service contracts without registration. The
legislative intent of 690C, as evident from the numerous financial requirements therein, is to ensure that
there is an appropriate financial backing for service contracts sold in Nevada, The language of each such

requirenent is telling,
1. A provider who wishes 1o issue, sell or offer for sale service contracts in this state
must submit to the Commissioner

{c) A copy of each type of service contract the provider proposes
to issue, sell or offer for sale.

NRS 890C.160 (1) (c) (emphasis added);
Furthermore,

1. To be issued a certificate of registration, & provider must comply
with one of the following to provide for financial security: ., . . (¢) Maintain,

HWAN and therefore is operating legally under HWAN’s certificate, If Choice Home Warranty is an
agent of HWAN, this Court must remand the issue back to the administrative tribunal with the instruction
to treat the two entities as one and apply all agency/principal Hability principles in considering the
complaint filed against HWAN inctuding the failure to disclose out-of-state disciplinaty actions against
Choice Home Warranty.  Judicial estoppel is an equitable doctrine used to protect the judiclary’s
integrity, and should be involked if HWAN continues to argue that principal/agency law allows CHWG
to legally sell service contracts undet HWAN’s license. NOLAM, L.L.C. v. Cnty, Of Clark, 120 Nev. 736,
743, 100 P.3d 658, 663 (2004).

13 Terms “issue, sell or offer for sale” appeat together in NRS 690C.150 and in multiple other provisions
of chapter 690C, Petitioner’s interpretation, if applied to “sell,” would necessarily also have to be applied
to ‘(iSSue.’7 .

14 Other aspects of statutory interpretation and legal implications of Petitioner’s interpretation have also
been addressed in Respondents® Answering Brief,
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. a net worth . . ,under any service contract issued or sold by the
provider. ..

4, If the certificate of registration of a provider has not expired and the
provider fails to maintain the financial security requirved by subsection 1,
including, without limitation, if the financial security is cancelled or lapses,
the provider shall not issue or sell a service contract.

NRS 690C.170 (1), (4) (emphasis added).

In this statutory scheme, a “provider” is by definition the obligor on the service contracts (NRS
690C.070), and an “administrator” administers “a service contract that is Issued, sold or offered for sale
by a provider.” NRS 690C.020 (emphasis added). Only a registered provider (NRS 690C.150) can “issue,
sell or offer for sale” service contracts, because of the financial backing that provisions like NRS
690C.160 and .170 ensure.

Petitioner’s interpretation that because NRS 690C.150 registration requirements only references
providers, therefore, anyone other than a provider can sell service contracts, would also have to mean
that anyone othet than a provider can also issue contracts. This dangerous interpretation would not only
bring absurd results in that anyone could issue service contracts without the funding backup or any
regulatory oversight, it would also “make the entirety of NRS chapter 690C a nullity,” as stated by the
Hearing Officer in her final decision. (17.0050 Order, 25:4-5). Only registered providers can issue, sell,
or offer for sale service contracts in Nevada because by definition they are the ones backing the
policies,

A cowrt “must construe statutory language to avoid absurd or unreasonable results.” Pellegrini v.

State, 117 Nev, 860, 874, 34 P.3d 519, 528 (2001). It must also interpret a statutory scheme in a}

harmonious fashion, The overreaching goal in statutory interpretation is to effect the legislative intent
and public policy underlying a statute. See A.J. v. Eighth Jud. Dist, Ct,, 394 P.3d 1209, 1213 (2017).
Nothing in Exhibits KX, LL, MM affects the finding that HWAN was using CHWG, an unlicensed entity,
to sell service contracts in violation of Nevada law,

EQUITABLE ESTOPPEL

The Hearing Officer’s findings in regard to CHWG, as addressed above, apply to the issue of]

estoppel. More importantly, however, Nevada law does not permit the application of said doctrine under
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the circumstances of this case. The essence of the reality of Petitioner’s estoppel argument can be
summatized as follows: “the proposed exhibits show that even though we tried hard to conceal it, the
Division employees knew or should have known that we were violating the law and therefore it is unfair
to discipline us.” Pursuant to the well-settled law, the doctrine of estoppel is not available to the Petitioner
in this case.

The Nevada Supreme Court held that “estoppel cannof prevent the state from performing its
governmental functions.” Atforney General Chanos v. Nevada Tax Commission, 124 Nev. 232,237, 181
P.3d 675, 679 (2008), (emphasis added), citing Foley v. Kennedy, 110 Nev. 1295, 1302, 885 P.2d 583,
587 (19%4). The Cowrt in Chanos refused to apply estoppel to prevent the Attorney General from pursuing
Open Meeting Law violations by the Tax Commission. “The defense of estoppel does not apply against
the state in matters affecting governmental or sovereign functions. . . . Nor may the state be estopped by
the unauthorized acts of its officers or employees, “ Foley, 110 Nev, af 1302, 885 P.2d 587 (internal
citations omitted).

Stmilarly in Las Vegas Convention and Visitors Authority v Miller, 124 Nev. 669, 700, 191 P.3d
1138, 1158 (2008), analyzing the Chanos apinion, the Court stated “as in Afforney General, the Secretary
of State is engaged in his statutory duty: to enforce Nevada's election laws. Thus, equitable estoppel is
not available to the proponents in this case,” Miller, 124 Nev, at 700, 191 P.3d at 1158, (citations omitted)
(emphasis added), As in Miller, the Division, through the Commissioner, its chief officer, is responsible
fos the enforcement of the provisions of title 57, NRS 679B.120 (3). Chapter 690C is part of title 57 and
the Division has a duty to restrict the issuance, selling, and offering for sale of service contracts in Nevada
to only those entities which have a provider certificate of registration, with the appropriate financial
resources and security deposits to do so, As anatter of law and public policy, as repeatedly held by the
Nevada Supreme Court, the Division cannot be estopped fiom enforcing NRS 690C and protecting

Nevada consumers.
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Even if the doctrine of estoppel were available, Petitioner would fail under the Chanos four-prong
test'3, as set forth in the Order on Remand.'® The Hearing Officer analyzed each prong in the context of
the record and the proposed exhibits, and coneluded that “HWAN’s arguments piece together a
speculation,” which has no proof to support it, “Therefore the equitable estoppel test fails,” (Order on
Remand, 4:18-19), Her findings are supported by substantial evidence and should not be disturbed,

Petitioner would also certainly fail the equity and good conscience guiding principle of estoppel,
if said doctrine were applicable,!? Petitioner actively concealed that CHWG was issuing, selling, and
offering for sale services contracts by stating in its annual renewal applications that it was “self”
administered. This act was part of a pattern of behavior documented by the State of Washington Office

of the Insurance Commissioner as early as November 29, 2010

On September 1, 2010, the OIC received Victor Mandalawi’s August 31, 20610
Application for Registration as a Service Contract Provider in the State of Washington for
corpatation entity, ‘Home Warranty Administrators’... Mr. Mandalawis’ biography
submitted with this application failed to indicate he had any connection to Choice Home
Warranty, though ... And even though the State of California had by then issued at least
two separate cease and desist orders against Choice Home Warranty and ‘its officers,
directors, employees, trustees, agents, affiliates and service representatives’... M,
Mandalawi’s application failed to mention such orders existed... [n fact, the application
[fuiled to mention “Choice Home Warranty” or “CHW Group, Inc.” at all in Iis
application. On September 15, 2010, Mr. Mandalawi withdrew the application.'®

The documented act of concealment was replicated in Nevada, Petitioner never disclosed any disciplinary
action against its “administrator” in any of their appfications, and it never identified Choice Home

Warranty as its administrator.!?

U Chanos, 124 Nev, at 237, 181 P3d, at 679.

16 The Hearing Officer addressed all four prongs of the Chanos test in her Order on Remand. “ As applied
to this case, equitable estoppel requires proof that (1) the Division was apprised of the true facts, (2)
the Division intended for HWAN to act upon the Division's conduct, (3) HWAN was ignorant of the
true state of facts, and (4) HWAN detrimentally relied on the Division’s conduct.” (Order on Remand,
3:27-28; 4:1-2).

7 Chanos, 124 Nev. at 238 , 181 P.3d 679 (2008),

8 Division Exhibit § in Cause No. 17,0050,
'9 The Hearing Officer found that Division believed HWAN’s representation. Afier discussing

complaints received against Choice Home Warranty with Mandalawi, it was identified that Choice and
HWAN were one and the same entify, that Choice was not selling illegally because HWAN was a licensed
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Similarly well-supported are the Hearing Officer’s other conclusions addressing Petitioner’s
arguments. Based on her factual determinations that HWAN was “piéc[ing] speculation™*® regarding
CHWG and what the Division koew or didn’t know, the Hearing Officer addressed other argnments of
the Petitioner and found that nothing in the exhibits was material as to impact her 17.0050 Order, Her
findings are supported by substantial evidence and should not be disturbed, Secretary of State v. Tretiak,
117 Nev, at 305, 22 P.3d at 1138, “The court shall not substitute its judgment for that of the agency as to
the weight of evidence on a question of fact,” NRS 233B.135 (3).

As the proposed exhibits were determined, based on substantial evidence, not to be materiat under
NRS 233B.131 (2), they should not be considered on judicial review of Cause 17,0050,

CONCLUSION
For the reasons set forth above the Hearing Officer’s findings in her Order on Remand should be

affirmed.
Dated: August 8, 2019,

AARON D. FORD
Attorney General

S 4,4, 2257
13035)

RxchaldP/Y (Bar No, Por olerot
Deputy Attorfiey General

entity in Nevada, (See Order on Remand, 6:19-21). “There is no evidence that the Division knew that
Choice Home warranty was CHW Group or of the contract between HWAN and CHW Group.” See also
Order on Remand, 7:6-9. Petitioner indicated in all of its renewal applications that it was itself
administering its service contracts, which was not true.

20 Order on Remand, 5:2
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1 certify that I am an employee of the State of Nevada, Office of the Attorney General, and that
on the 8™ day of August, 2019, I served a copy of the foregoing Respondents® Response to Petitioner’s

Supplemental Memorandum of Points and Authorities Pursuant to NRS 233B.133 by mailing a true and

correct copy 1o the following:

Constance Akridge, Esq.
Holland & Hart, LLP

9555 Hillwood Drive, 2nd Floor

Las Vegas NV 89134-0532

CERTIFICATE OF SERVICE

ST,

An employee of the
Office of the Nevada Attorney General
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HOLLAND & HART LLP
9555 HiLLwooD DRIVE, 2ND FLOOR

LAS YEGAS, NV 89134

Constance L. Akridge
Nevada Bar No. 3353
Sydney R. Gambee

Nevada Bar No. 14201
Brittany L. Walker

Nevada Bar No. 14641
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134
Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee(@hollandhart.com
biwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc.

dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent,

NRAP 26.1 DISCLOSURE

REC'D &FILED
MIAUG IS PH 343

Case No. 17 0C 00269 1B
Dept. No. 1

PETITIONER’S REPLY IN SUPPORT
OF ITS SUPPLEMENTAL
MEMORANDUM OF POINTS AND
AUTHORITIES PURSUANT TO NRS
233B.133

The undersigned counsel of record certifies that the following are persons and entities as
required by NRAP 26.1(a) and must be disclosed. Petitioner HOME WARRANTY]
ADMINISTRATOR OF NEVADA, INC d/b/a Choice Home Warranty (“HWAN”) is a Nevada

domestic corporation. It is not owned by any parent corporation and no publicly held company]

owns more than 10% of HWAN’s stock.
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The following attorneys have appeared for the Petitioner:
Constance L. Akridge, Esq., Holland & Hart, LLP
Sydney R. Gambee, Esq., Holland & Hart, LLP
Brittany L. Walker, Esq., Holland & Hart, LLP
Kirk B. Lenhard, Esq., Brownstein Hyatt Farber Schreck, LLP
Travis F. Chance Esq., Brownstein Hyatt Farber Schreck, LLP

MacKenzie Warren Esq., Brownstein Hyatt Farber Schreck, LLP

These representations are made in order that the judges of this Court may evaluate possible

disqualification or recusal.

Dated this 15th day of August, 2019.

TN\ D

Constance L. Akridge, Esq.
Sydney R. Gambee, Esq.
Brittany L. Walker, Esq.
HOLLAND & HARTLLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

Attorneys for Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty

Page ii

AA002211



HOLLAND & HART LLP
9555 HrLLwOOD DRIVE, 2ND FLOOR
LAS VEGAS, NV 89134

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1L

TABLE OF CONTENTS
INETOTUCTION .veeerieescs sttt s crmtr bbb rmd s Sraskshe e bbb an s bbb RS e b SRS bt b sabEaT 1
A. The Evidence is Material.........ccevcriniiiienmin i msesssssssiessesaresasenis I
B. The Doctrine of Estoppel is Applicable HEIe ....ccovveeveencciemecrsnsitnsnnnsmicscssssiines 4

Conclusion

BT T T T T T LT T T N R T TP Y T Y Y 7 ST TV P PP PR

Page iii

AA002212



HOLLAND & HART LLP

9555 HILLWOOD DRIVE, 28D FLOOR

LAs VEGAs, NV 89134

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Petitioner HOME WARRANTY ADMINISTRATOR OF NEVADA, INC., dba CHOICH
HOME WARRANTY (*“HWAN?), by and through their attorneys of record, the law firm of
Holland & Hart LLP, hereby submits its reply (“Reply”) in support of its supplemental
memorandum of points and authorities in light of the Order on Remand' which was filed on

January 22, 2019 (the “Supp. Brief”), in the matter of In re Home Warranty Administrator of]

Nevada, Inc. dba Choice Home Warranty, Cause No. 17.0050.
DATED this 15th day of August, 2019.
HOLLAND & HART LLP

Constance L. Akridge
Nevada Bar No. 3353
Sydney R. Gambee
Nevada Bar No. 14201
Brittany L. Walker
Nevada Bar No. 14641

9555 HILLWOOD DRIVE, 2ND FLOOR

LAS VEGAS, NV 89134

Attorneys for Home Warranty Administrator of

Nevada, Inc.
dba Choice Home Warranty

! Capitalized terms not otherwise defined herein have the same meaning as in HWAN’s Supp. Brief.
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MEMORANDUM OF POINTS AND AUTHORITIES

L Introduction

HWAN moved to present the additional Evidence because the Evidence demonstrates that
the Division has known for years that HWAN used CHWG as its third-party administrator and
sales agent, and now belatedly attempts to strip HWAN of its registration because of this very
arrangement, an arrangement the Division implicitly approved. In HWAN’s Supp. Brief, HWAN
maintains that the Hearing Officer’s finding that the Evidence is not material is clearly erroneous
because the Evidence (1) helps to establish HWAN’s claim for equitable estoppel, (2) negates the
findings of false representations of material fact, (3) shows that the Division’s testimony was
inaccurate, and (4) establishes that the final order imposed penalties beyond the statute of
limitations. Supp. Brief at 10-20. In its Response to the Supp. Brief, (“Response” or “Resp.”) the
Division does not even attempt to counter the majority of these arguments.? Instead, the Division
argues against allowing the additional Evidence on the basis that the Evidence is not material, and
that the Division is not estopped from penalizing HWAN for its use of CHWG.?> These arguments

are without merit.

A. The Evidence is Material
The Division argues that HWAN is disregarding the Nevada Administrative Procedures
Act (“APA”) by asking this court to consider the additional Evidence. Resp. at 3. However, the;

APA is what gives this Court the authority to determine whether the evidence is material. NRS

233B.131(2) provides:

2 The Division also improperly alleges that HWAN intentionally attempted to conceal disciplinary actions in other
states against CHWG. Resp. at 8-9. In a desperate attempt to discredit HWAN the Division creates what appears to
be an HWAN statement: “The essence of the reality of Petitioner’s estoppel argument can be summarized as follows:
‘the proposed exhibits show that even though we tried hard to conceal it, the Division employees knew or should havy
known that we were violating the Jaw and therefore it is unfair to discipline us.”” Resp. at 8:1-5. To be clear, HWAN
has never made such a statement and as the Hearing Officer found in her order, HWAN did not intentionally concea
disciplinary actions against CHWG in other states. Record Entry No. 47 at 19:23-27 (“HWAN did not violate Nevada
law by failing to disclose administrative actions taken in other states. CHW Group is HWAN’s administrator, and
none of the applications asked whether the administrator or its officers have been the subject of administrative actions
in other states.”).
3 Moreover, pursuant to this Court’s interpretation of NRS 233B.121(7)(b) the Evidence is propetly part of the record|
as it was “received and considered.” See Order Denying Petitioner’s Objection and Request to Strike in Case No. 19
OC 00015 1B attached hereto as Exhibit 1.
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If, before submission to the court, an application is made to the court
for leave to present additional evidence, and it is shown to the
satisfaction of the court that the additional evidence is material
and that there were good reasons for failure to present it in the
proceeding before the agency, the court may order that the
additional evidence and any rebuttal evidence be taken before the
agency upon such conditions as the court determines.

Although the Court directed the Hearing Officer “to receive the evidence and determine]
whether the Evidence is material, and if so, whether it would have had any impact on the final
decision,™ the Court did not delegate its authority to determine whether the Evidence was material
to the Hearing Officer as the Division argues. Resp. at 3. Instead, the Court requested that the]
Hearing Officer make an initial finding with regard to the materiality of the Evidence. Thus, the
Court ultimately has the authority pursuant to NRS 233B.121(2) to determine whether the
additional evidence is material and that there were good reasons for failure to present it in the
proceeding before the agency.

Moreover, the Hearing Officer’s finding on materiality is affected by error of law’® given|
that the Hearing Officer used the wrong standard of materiality. As the Division points out, the
Hearing Officer relied on the definition of “material” in the 2006 edition of Black’s law Dictionary.
Resp. at 4:5-6. This not the correct standard of materiality with regard to evidence, instead thel
standard of materiality with regard to evidence is “[e]vidence having some logical connection with
the facts of the case or the legal issues presented.” See EVIDENCE, Black's Law Dictionary (11th|
ed. 2019); see also Wyman v. State, 125 Nev. 592, 608, 217 P.3d 572, 583 (2009) (Defining
material evidence as that which is “logically connected with the facts of consequence or the issues
in the case™). Here, the Hearing Officer’s decision is clearly erroneous as her own findings show
that the Evidence is logically connected with the facts of consequence within the matters in dispute,

because she acknowledges that the Evidence encompasses “conversations that reflect the

Division’s awareness that there was an entity that went by the name Choice Home Warranty that

4 Order Granting Pet.’s Mot. for Leave to Present Add’l Evid. at 2.
3 See NRS 233B.135(3) setting forth the standard of review for administrative agency decisions and allowing a final
decision to be set aside if the Petitioner’s substantial rights are prejudiced by a decision that is affected by error of law

or clearly erroncous.
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was selling unlicensed service contracts and that the Division was investigating™ [and that] “ore]
employee identified CHW Group, Inc. dba Choice Home Warranty in her comments relating to
questions about and investigations of Choice Home Warranty.”® Thus, the Evidence is relevani
and logically connected to the issues of whether the Division knew whether CHWG and HWAN
were separate entities and whether CHW Group, Inc. dba Choice Home Warranty was the same|
Choice Home Warranty used by HWAN as third-party administrator and sales agent. The
Division’s knowledge on this point, goes directly to HWAN’s arguments in its Supp. Brief as to
why this evidence should be considered by this court. For example, as further demonstrated below|
the Division’s knowledge of HWAN’s relationship with CHWG goes directly to establishing thej
first element of estoppel. In addition, the Evidence that the Division know of CHWG and
HWAN’s relationship negates Hearing Officer’s findings of false representations of material fact,
shows that the Division’s testimony was inaccurate, and helps to establish that the final order-
imposed penalties beyond the statute of limitations. Supp. Brief at 10-20. Nevertheless, the
Division does not counter HWAN’s arguments with respect to these points.

Instead, the Division argues that whether the Division knew that HWAN used CHGW as|
its administrator is irrelevant because it newly claims that HWAN was not disciplined by the
Hearing Officer for having a third party as an administrator, but for allowing an unlicensed entity|
to operate in this state without being registered.” Resp. at 7. This argument is a not only
distraction from the issues regarding whether the Evidence is material for the reasons explained
above,? it is a red herring because the Evidence is material “[r]egardless of whether the law allows
this arrangement, [because the Evidence shows that] the Division has known for years that HWAN|
used CHWG as its third-party administrator and sales agent, and now belatedly attempts to strip

HW AN of its registration because of this very arrangement, an arrangement the Division implicitly|

6 See Ex. 5 to Supp. Brief at 4.

7 The Division also argues for the first time ever that allowing HWAN to utilize CHWG as its administrato)
jeopardizes the financial backing of the contracts. This argument should be stricken as it was not argued below is no
relevant to the Order on Remand, and is without merit as HWAN’s use of CHWG as its service contract administratof
does not affect HWAN’s obligation as the provider under the service contracts that CHWG sells.

§ Notably, the Division fails to rebut the majority of the arguments regarding these issues in its Response.
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approved.” Supp. Brief at 5:19-22. Thus, the Division’s argument on this point should be
disregarded where it is irrelevant to the Order on Remand.

Furthermore, service contract providers are authorized to use unregistered third-patty
administrators under NRS Chapter 690C.° NRS 690C.020 defines an administrator as a person,
who is responsible for administering a service contract that is issued, sold or offered for sale by a
provider. NRS 690C.260(1)(d)(1), which governs the contents of a service contract issued by &
service contract provider authorizes the employment of an administrator by requiring that the name
and address of the administrator be included in any service contract. These provisions do nof
require a service contract provider’s administrator to be licensed in any way, restrict or defing
(short of being a holder) its administrative activities. HWAN’s position has always been that
CHWG is its administrator. Yet, the Division argues, without any authority whatsoever, that
everyone one who acts as an administrator for a service contract provider must be licensed in some
way-—cither as a service contract provider or as a third-party administrator under NRS 683A.085.'9
The Division, however, can point to no applicable Nevada law to suppott its position.

Therefore, HWAN has demonstrated that additional Evidence is material and the Hearing
Officer’s finding that it was not material is without substantial evidentiary support, and in
accordance with NRS 233B.131(2) this Court should find the additional Evidence material and
consider the Evidence in determining the outcome of this petition.

B. The Doctrine of Estoppel is Applicable Here

The Division argues that the doctrine of estoppel does not apply because the Division is a
governmental entity citing Chanos v. Nevada Tax Comm., 124 Nev. 232, 237, 121 P.3d, 675, 679

(2008) and Las Vegas Convention & Visitors Auth. v. Miller, 124 Nev. 669, 699, 191 P.3d 1138,

® For a more detailed discussion on Nevada law regarding service contract providers and administrators see Pet. Op
Br. at 13-20.

10 See Commissioner of Insurance’s pronouncement in her January 2, 2019 Finding of Fact, Conclusions of Law, and
Order of the Commissioner, Cause No. 18.0095, attached hereto as Exhibit 2 at 15:19-27 when acting as the Hearing
Officer, that administrators for service contract providers must be registered as third party administrators under NRS|
683A.085 despite NRS 690C.120(1) (Applicability of other provisions) does not list this section as being applicable
in the context of selling service contracts.
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1158 (2008). Resp. at 8. However, these very cases support the application of estoppel in this
case.

In Chanos, the appellants, the Nevada Tax Commission, argued that the Nevada Attorney
General should be estopped from enforcing Nevada’s Open Meeting Law because the deputy,
attorneys general present did not object when the Nevada Tax Commission improperly conducted]
a closed meeting. 124 Nev. at 678-679, 121 P.3d at 237. The Nevada Supreme Court held thay
failure to enforce Open Meeting Law could not be a basis for an argument for estoppel. Id. at 679,
121 P.3d at 238. In Las Vegas Convention & Visitors Auth., the Nevada Supreme Court clarified;
the holding in Chanos and explained when estoppel can be used against the government and when
it cannot by examining the Court’s history in applying estoppel against a government entity. 124
Nev. at 699, 191 P.3d at 1158. The Court noted that when a government official makes
representations of a factual nature that are specific to a person, the doctrine of estoppel should
apply. Id. (noting two cases in which the Nevada Supreme Court held that the government was
estopped after making factual representations specific to a person in a particular situation).

Unlike in Chanos where the government did not enforce the law initially, here the Division]
knew in 2011 the “true fact” that HWAN was using CHWG as its third-party administrator, that
the Division knew HWAN submitted a form service contract listing CHWG as its third-party
administrator,!! that the form service contract prominently displayed the Choice Home Warranty
logo, and knew or should have known that HWAN believed the Division to have approved and
intended HWAN to use CHWG as its third-party administrator by the Division approving such
form service contract. And, unlike in Chanos where the appellants acted in clear violation of the
law, as HWAN has pointed out throughout this case, the law plainly does not require CHWG to
be registered as a service contract provider under NRS Chapter 690C when acting in the role of 2
third-party administrator.  Therefore, in this circumstance the Division made factual
representations specific to HWAN by approving HWAN’s form service contract and should bg

equitably estopped from asserting that HWAN improperly utilized CHWG as its third-party

11 See Record Entry No. 35, at CHW073376, Division approved service contract submitted on July 11, 2019 also

attached as Exhibit 3.
Page 5
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administrator. Moreover, the additional Evidence further demonstrates that estoppel should apply
because it shows the Division knew that “CHW Group, Inc. dba Choice Home Warranty” was
Jawfully operating as a third-party administrator and sales agent for HWAN.

The Division also argues that even if the doctrine of estoppel were available HWAN doey
not meet the four-prong test. Resp. at 9. On the contrary, HWAN has demonstrated that it meets
the four prong test where the Evidence shows (1) the Division was apprised of the true facts that
HWAN utilized CHWG as its third-party administrator, (2) the Division intended HWAN to ac
upon its approval by allowing HWAN to do business in this state while knowing of this
relationship, (3) HWAN was ignorant of the fact that the Division did not approve of its
relationship with HWAN and CHWG, and (4) HWAN relied to its detriment on the Division’s
representations. Chanos, 124 Nev. at 679, 121 P.3d at 237; Supp. Briefat 11-15.

The Division then claims that the doctrine of estoppel is inapplicable due to considerations|
of equity and good conscience alleging that HWAN intentionally concealed disciplinary actions
against CHWG in other states. Resp. at 9. This is a blatant misrepresentation of the record and
HWAN’s conduct where the Hearing Officer expressly dismissed this allegation below. Record
Entry No. 47 at 19:23-27 (“HWAN did not violate Nevada law by failing to disclose administrative
actions taken in other states. CHW Group is HWAN’s administrator, and none of the applications
asked whether the administrator or its officers have been the subject of administrative actions in

other states.”).

II. Conclusion

For the foregoing reasons, HWAN has established that its substantial rights have been
prejudiced, and this Court must set aside the Order on Remand in whole or in part. Because the
1
"
"
"
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Evidence is material, admissible, and should affect the underlying decision, the Court should

consider the Evidence when evaluating HWAN’s Petition for Judicial Review.

o €

Constance L. Akridge, Esq.
Sydney R. Gambee, Esq.
Brittany L. Walker, Esq.
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

DATED this 15th day of August, 2019.

Attorneys for Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty
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CERTIFICATE OF SERVICE
I hereby certify that on the 15th day of August, 2019, a true and correct copy of the

foregoing PETITIONER’S REPLY IN SUPPORT OF ITS SUPPLEMENTAL
MEMORANDUM OF POINTS AND AUTHORITIES PURSUANT TO NRS 233B.133 was
served by the following method(s):

M U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General
STATE OF NEVADA STATE OF NEVADA

Office of Attomney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101

rvien{ddag.nv.gov jgrigorievidag.nv.gov

Attorneys for State of Nevada, Department  Attorneys for State of Nevada, Department
Of Business and Industry — Division of Qf Business and Industry — Division of
Insurance Insurance

%} Email: by electronically delivering a copy via email to the following e-mail address:

jgriporievi@@an.nv,.gov
ryien(@ag.nv.gov

Vol oo

An Employe¢’of Uo‘ﬂand & Hart LLP

13408284_v2 104645.0001
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INDEX OF EXHIBITS

EXHIBIT 1

Order Denying Petitioner’s
Objection and Request to Strike in
Case No. 19 OC 00015 1B

Pages | -4

EXHIBIT 2

January 2, 2019 Finding of Fact, Conclusions
of Law, and Order of the Commissioner,
Cause No. 18.0095

Pages 5 - 53

EXHBIIT 3

Division approved service contract submitted
on July 11, 2019

Pages 54 - 63
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AARON FORD
Attorney General

JOANNA N. GRIGORIEV, Bar No. 6649
Senior Deputy Attorney (eneral

RICHARD P, YIEN, Bar No. 18036
Deputy Attorney General

State of Nevada

Office of the Attorngy General

100 North Carson Street

Carson City, NV 88701-4717

Tel: (776) 684-1129

Emanl: jpnigoriev@ag nv.gov

Emial: rylen@ag nv.gov

Attorneys for the Division of Insurance

IN THE FIRST JUDIC

THE STATE OF NEVADA IN AND FOR CARSON CITY ‘

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC., dba CHOICE HOME
WARRANTY, a Nevada Corporation

Petitioner,

Vs,

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY- DIVISION OF
INSURANCE, a Nevada administrative agency

Respondent,

OFFCEQT THEATTORNEY AEHERM  EL,
i oaa “ECD & by

JN O 2019 T =g gy, s
AUBREY RDWLA}T

\\\nm

IAL DISTRICT COQURT OF

Case No, 19-0C-00015-1B
Dept. No. I

ORDER DENYING PETITIONER’S OBJECTION AND REQUEST TO STRIKE
This matter is before the Court as a result of Petitioner's OBJECTION TO

THE SAME filed on May 14, 2019. Respondent filed a Reply and Petitioner submitted

the matter on May 31, 2019.

Upon review and consideration of the papers and pleadings on file, and for good

cause appearing, the Court hereby orders:

1

Page 1 of 8

DOCUMENTS INCLUDED IN THE RECORD THAT WERE NOT ADMITTED AND

FOR WHICH AN OFFER OF PROOF WAS NOT MADE AND REQUEST TO STRIKE i

EXHIBIT PAGE NO. 2

AA002224



© 0 N ;M A W N

N NN ONDNN NN NN

WHEREAS, NRS 233B.121(7)(b) provides that the record in the contested case
must include evidence received or considered, and;

WHEREAS, upon Petitioner’s request that the Division supplement the
trapsmitted administrative record with exhibits not admitted into evidence, Respondent
provided all evidence received or considered, including, tabs 107 (State of Washington
Insurance Commissioner Order to Cease and Desist against CHW Group, dba Choice
Home Warranty), 108 (State of Oklahoma Insurance Commissioner regulatory action
records and Emergency Cease and Desist Order against Choice Home Warranty, an
“unlicensed service warranty association”), and 109 (State of California Order to Cease
and Desist and Notice of Monetary Penalty against Choice Home Warranty) for which
offers of proof were made; .

IT IS HEREBY ORDERED that Petitioner'’s OBJECTION TO DOCUMENTS
INCLUDED IN THE RECORD THAT WERE NOT ADMITTED AND FOR WHICH AN
OFFER OF PROOF WAS NOT MADE AND REQUEST TO STRIKE THE SAME filed on
May 14, 2019, is DENIED, The Court will allow all of the exhibits provided to the Court
by Respondent to be part of the record, but will give them the weight it believes they

deserve.
Dated: June _é_, 2018.

Do fﬂw

Dibtrict Court Judge

Respectfully Submitted by:

AARON FORD
Attorney General

By L=2C e
RICHA.RD PATLI YIEN

Deputy Attorney General
JOANNA N. GRIGORIEV
Senior Deputy Attorney General
Office of the Attorney General
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CERTIFICATE OF SERVICE
I certify that I am an employee of tha Office of the Attorney General, State of

Nevada, and that on June 4, 2019, I deposited for mailing in the United States Mail, first-

class postage prepaid, at Carson City, a true and correct copy of the foregoing
PROPOSED ORDER DENYING PETITONER’S OBJECTION AND REQUEST
TIME, addressed to the following:

Holland & Hart, LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas NV 89134-0632

o) ;- ce of the Nevada Atf.orney General
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EXHIBIT 2

January 2, 2019 Findings of Fact, Conclusions of Law
and Order of the Commissioner, Case No. 18.0095

EXHIBIT 2

January 2, 2019 Findings of Fact, Conclusions of Law
and Order of the Commissioner, Case No. 18.0095
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY JAN 02 2018
DIVISION OF INSURANCE &S oy

DIISION OF iNg
STATE OF NESES?

Ty

IN THE MATTER OF CAUSE NO. 18.0095

HOME WARRANTY ADMINISTRATOR FINDINGS OF FACT,

OF NEVADA, INC. dba CHOICE HOME CONCLUSIONS OF LAW, AND

WARRANTY ORDER OF THE COMMISSIONER
Respondent.

This matter is before the State of Nevada, Department of Business and Industry,
Division of Insurance (Division”) on an Order Granting Division’s Request for a Hearing issued
by the Deputy Commissioner of Insurance (“Deputy”) on March 12, 2018. The Division’s
Request was made pursuant to Nevada Revised Statutes (“NRS”) 690C.325(1) to effectuate the
denial of the service contract provider renewal application of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (“HWAN” or “Respondent”). NRS 690C.325(1)
requires a hearing, or a waiver of a hearing, to non-renew, suspend, limit or revoke a provider’s
certificate of registration as a service contract provider in Nevada. Thus, a due process hearing
must commence, unless waived, to implement certain actions against the certificate of a
registered service contract provider. The Division alleges that the Respondent violated various
provisions of the NRS title 57 (“Insurance Code™) to such an extent that the Division requested
a due process hearing under NRS 690C.325(1) to allow HWAN to provide evidence supporting
HWAN’s position that its January 11, 2018 renewal application as a Service Contract Provider
should be renewed rather than effectuating a denial.

The Commissioner, as head of the Division, is charged with regulating the business of
insurance and service contracts in Nevada. NRS 232.820-825.2; NRS 690C.120{1)(a); NRS
679B.120; Chapter 690C of NRS.

The hearing in this matter was properly noticed and was originally set for May 2, 2018,
(continued to May 3, 2018, if necessary) at 9:00 a.m. at the offices of the State of Nevada,
Department of Business and Industry, Division of Insurance (“Division”), located at 1818 E.

-1-
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College Parkway, Suite 103, Carson City, Nevada 89706. Pursuant to Nevada Administrative
Code (“NAC”) 679B.211(3)(a), and in response to two separate Joint Motions to Continue the
hearing, the Joint Requests to Continue were each granted. The first Continuance was granted
on April 20, 2018, and the second was granted on June 6, 2018. On August 17, 2018, the
Respondent, HWAN, submitted a third Motion to Continue the Hearing which was opposed by
the Division. On August 22, 2018, the Hearing Officer set a new Hearing date and Pre-hearing
schedule. In response, on August 28, 2018, HWAN submitted a Motion to Reset the Hearing
Date to accommodate Religious Observation. On September 10, 2018, the Hearing Officer set a
new Hearing date for October 23, 2018, (continued to October 24, 2018, if necessary) which
was properly noticed to the parties.

The hearing was held over the two day period of October 23 and 24, 2018, and was held
pursuant to chapter 233B of the NRS, Title 57 of NRS, including 679B er seq., chapter 679B of
NAC, and all other applicable laws and regulations.

Present for the Division were Deputy Attorney General, Richard Yien, and Senior
Deputy Attorney General, Joanna Grigoriev. HWAN was represented by counsel, Kirk B.
Lenhard, Esq., Daven P. Cameron, Esq., of the Nevada law firm Brownstein Hyatt Farber
Schreck, LLP; Lori Grifa, Esq., of the law firm of Archer & Greiner P.C. of Hackensack, New
Jersey; and Brian Tretter, Special Counsel of Bedminster, New Jersey. Barbara D. Richardson,
Commissioner of Insurance (“Commissioner”), presided as the Hearing Officer.

SUMMARY OF PROCEEDINGS

On February 1, 2018, renewal applicant HWAN was provided a Notice of Denial to
renew its Service Contract Provider Certificate of Registration. HWAN was provided four
reasons for the denial of its January 11, 2018 Renewal Application (“Renewal Application™).

On February 2, 2018, the Division received a Request for a Hearing from HWAN to
reconsider an October 26, 2017 renewal application from HWAN to retain its certificate as a
Service Contract Provider in Nevada. (See Cause No. 18.0069). The Division did not process
the October 26, 2017 renewal application for a Service Contract Provider for HWAN, as both
HWAN and the Division were awaiting the results of a previous administrative action between

2-
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the two parties, Cause No. 17.0050. This previous action began on May 9, 2017, when the
Division, through the Nevada Attorney General, filed a Complaint and Application to Show
Cause, resulting in Cause No. 17.0050. HWAN’s request for a Hearing was granted based on
the February 2, 2018 Request for a Hearing, and a Notice of Hearing was sent via certified mail
on February 9, 2018, opening Cause No. 18.0069. Cause No 18.0069 was eventually closed
due to a March 9, 2018 formal Notice of Withdrawal of Request for Hearing by HWAN. On
March 12, 2018, the Hearing Officer Provided an Order Granting [HWAN’s] Notice to
Withdraw Request for Hearing and Cause No. 18.0069 was closed.

The results of the previous administrative action, Cause No. 17.0050, ended with a
December 18, 2017 Final Order from the Division by Hearing Officer Alexia Emmermann
(“Emmermann Order”). The Emmermann Order determined that, among other items,
HWAN’s certificate of registration expired as a matter of law. In the Emmermann Order, the
Hearing Officer provided a time line for HWAN to submit a renewal application and for the
Division to review this renewal application. The January 11, 2018 HWAN Renewal
Application and its February 1, 2018 denial are now the subject of this current administrative
action. Cause No. 18.0095.

HWAN was provided a notice of the denial of the Renewal Application on February 1,
2018, explaining the four reasons for the denial of the January 11, 2018 Renewal Application.
The Division requested a hearing to effectuate this denial on March 12, 2018. On March 13,
2018, the Division’s request for a hearing was granted and notice was sent via certified mail to
the Respondent. In the March 13, 2018 Notice of Hearing, Barbara Richardson, the
Commissioner of Insurance (“Commissioner”), was named as Hearing Officer.

On March 14, 2018, the Commissioner, as Hearing Officer sent out a Pre-Hearing Order
to the parties and set the hearing date for May 2, 2018 at 9:00 a.m. (continued to May 3, 2018, if
necessary).

On March 28, 2018, HWAN submitted a Request for 2 Hearing and noted that “HWAN
will consent to consolidate and hold this hearing on the date previously set by Commissioner
Richardson for Cause No. 18.0095; to wit, May 2, 2018.”

3.
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On April 3, 2018, the Hearing Officer issued an Order Regarding Stipulated Hearing
Date; Order Confirming Terms of [March 14, 2018] Pre-Hearing Order which included the
granting of the request for the parties to consolidate the hearing requests into the May 2, 2018
Hearing,

On two following occasions, April 18, 2018 and June 5, 2018, the parties submitted joint
requests to Continue Hearing Dates. The Joint Requests were each granted: the first on April
20, 2018, and the second on June 6, 2018, based on the representations of the parties that each
party felt they could use more time to negotiate a settlement.

On May 24, 2018, HWAN submitted a Motion for Subpoenas Ad Testificandum and
Application for Subpoena Duces Tecum.

On August 17, 2018, HWAN submitted a third Motion to Continue the Hearing. On
August 21, 2018, the Division submitted an Opposition to the Request for a Continvance, On
August 22, 2018, the Hearing Officer set a new Hearing date and Pre-hearing schedule,

On August 28, 2018, HWAN submitted a Motion to Reset the Hearing Date to
Accommodate Religious Observance.

On August 31, 2018, the Division filed an Opposition to Respondent’s Motion for
Subpoenas.

On September 10, 2018, the Hearing Officer set a new Hearing date for October 23,
2018, (continued to October 24, 2018, if necessary). On October 16, 2018, each party
submitted Pre-Hearing statements.

On September 13, 2018, HWAN filed a Motion for a More Definite Statement.

On September 14, 2018, the Division filed a Non-Opposition to Respondent’s Motion
for a More Definite Statement.

On September 19, 2018, the Hearing Officer filed an Order Granting Motion for More
Definite Statement.

On September 25, 2018, Subpoenas for Appearance at Hearing were sent to Rajat Jain,
Timothy Ghan, Mary Strong and the State of Nevada Division of Insurance.

On September 26, 2018, HWAN filed a Motion for a Subpoena Duces Tecum.

4
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On September 27, 2018, the Division filed a Limited Opposition to Respondent’s
Second Motion for Subpoenas.

On September 28, 2018, the Division filed a More Definite Statement.

On September 28, 2018, the Hearing Officer filed an Order on the Motion for Second
Subpoena Duces Tecum. On October 3, 2018, the Subpoena Duces Tecum for the second
request was filed.

On October 8, 2018, HWAN submitted a Third Motion for Third Subpoena Duces
Tecum. In response, on October 10, 2018, the Division submitted an Opposition to
Respondent’s Third Motion for Subpoenas.

On October 11, 2018, the Hearing Officer filed an Order on the Motion for Third
Subpoena Duces Tecum.

On October 16, 2018, both parties met the Pre-Hearing notice deadlines and submitted
their Prehearing Statements, their Proposed Hearing Exhibit List, and their List of Hearing
Witnesses.

On October 17, 2018, HWAN submitted an additional Prehearing Statement.

On October 19, 2018, the Parties submitted a Joint Request for Prehearing Conference.
The Prehearing Conference was held on the morning of the first date of the Hearing, October
23, 2018.

On November 19, 2018, HWAN submitted a Brief Regarding Recusal of Commissioner
as Hearing Officer, and the Division submitted its Brief Regarding Recusal of Commissioner as
Hearing Officer. These contemporaneous briefs were stipulated to as part of the October 23,
2018 Hearing.

On December 3, 2018, HWAN and the Division submitted timely contemporaneous
Closing Briefs.

On December 11, 2018, the Hearing Officer issued her Order Denying Petitioner’s
Motion for the Recusal of the Commissioner as Hearing Officer.

/1
/1
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WITNESSES

RAJAT JAIN. Rajat Jain, Chief Insurance Examiner of the property casualty unit for
the Division (“Jain”), provided testimony under subpoena from HWAN about the Division
policies and procedures for reviewing Service Contract Provider initial and renewal
applications. Jain also provided testimony regarding the actual review process for the HWAN
January 11, 2018 Renewal Application. Additionally, Jain provided testimony regarding
Choice Home Warranty’s (“CHW™) continued sales practices in the service contract market in
Nevada, as well as testimony regarding the Division’s past enforcement actions against Service
Contract Providers.

TIMOTHY GHAN. Timothy Ghan, Assistant Chief Insurance Examiner of the
property casualty unit for the Division (“Ghan”), provided testimony under subpoena from
HWAN about the Division policies and procedures in reviewing Service Contract Provider
initial and renewal applications. Ghan also provided testimony regarding the actual review
process for the HWAN January 11, 2018 Renewal Application. Ghan also provided testimony
regarding a solicitation he received from CHW to purchase a service contract product at a
discount.

FELECIA CASCIL Felecia Casci, Chief Legal Secretary for the Division (“Casci”),
provided testimony on behalf of the Division, regarding the use of certified mail for the
transmittal of the Notice of Hearing and the Division’s Request for a Hearing,

MARY STRONG. Mary Strong, Management Analyst III for the Division (“Strong”),
provided testimony under subpoena from HWAN regarding the policies and procedures in
reviewing Service Contract Provider initial and renewal applications.

EXHIBITS

The Respondent proposed 70 exhibits (Exhibits A-RRR), and each was marked for
identification. Exhibits B, D, J, Q, S, V, W, Y, Z, AA, CC, DD, GG, HH, II, JJ, KK and NN
were admitted to and entered into evidence. The Division proposed 17 exhibits (Exhibits 1-17).
Exhibits 11, 12 and 13 were withdrawn by the Division at the Hearing. All other Division
Exhibits were admitted and entered into evidence.
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FINDINGS OF FACT

1. NRS 690C.325(1) states that, [tthe Commissioner may refuse to renew or may
suspend, limit or revoke a provider’s certificate of registration if the Commissioner finds after a
hearing thereon, or upon waiver of hearing by the provider, that the provider has:

a. Violated or failed to comply with any lawful order of the
Commissioner;

b. Conducted business in an unsuitable manner;

¢. Willfully violated or willfully failed to comply with any lawful
regulation of the Commissioner; or

d. Violated any provision of this chapter.

2. The Emmermann Order, in its Order of the Hearing Officer, noted specifically
that if HWAN wishes to continue engaging in the business of service contracts in Nevada,
HWAN may apply for a certificate of registration as provided in the Emmermann Order.
Division Exhibit 2, pg. 27.

3. The Emmermann Order provided the following instruction to HWAN:

Therefore , as of the date of this Order [December 18, 2017], [HWAN] is
on notice that it must apply for a renewal of its certificate of registration if

it wishes to continue in the business of service contracts in Nevada within
30 days of the date of this [the Emmermann] Order. Division Exhibit 2,

pe. 27.

4, The Emmermann Order provided the following instruction to the Division in
relation to the instructions provided to HWAN:

The Division must issue its determination on the application no later than
15 business days after the receipt of the complete application. As a result,
the Division cannot take action against [HWAN] for issuing, selling, or
offering for sale service contracts without a certificate of registration from
the date of this Order plus 45 days. Division Exhibit 2, pg. 27.

5. HWAN submitted a Renewal Application for a Service Contract Provider
Certificate of Registration (“Renewal Application™) which was received by the Division on
January 11, 2018.

6. According to the Emmermann Order, HWAN was required to provide a
complete renewal application by January 17, 2018,

7. HWAN’s Renewal Application was received by the Division within the 30 days

after the Emmermann Order, however, it was deemed incomplete by the Division. Division
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Exhibit 4, pg.2.

8. Despite the deadline under the Emmermann Order for a complete application to
be received within the 30 days, the Division provided some additional time, until January 26,
2018, for HWAN to complete its application. Division Exhibit 4, pg. 2.

9. The Emmermann Order required that the Division make a determination on the
renewal application no later than 15 business days after the receipt of the complete application.
Division Exhibit 2, pg. 27.

10.  Fifteen business days from the date of receipt of the Renewal Application would
have been February 2, 2018, if the Renewal Application was received by the Division on
January 11, 2018.

11.  There was an argument made at the Hearing that the Renewal Application
actually arrived at the Division on January 10, 2018. This was supported by Division staff
testimony. Hr’g Tr., Day 1 at 182:16- 21 (10/23).

12. In a March 27, 2018 letter from Victor Mandalawi, President of HWAN to
Division representative, Mary Strong, HWAN states that, “Unless vacated or modified by the
pending appeal before Judge Russell in Nevada’s First District Court, the Emmermann Order
dated December 18, 2017 remains the law of the case.” HWAN Exhibit DD, pg. 2.

13.  The March 27, 2018 letter also formally requested that the Division reconsider
the February 1, 2018 denial notice. HWAN Exhibit DD, pg 3.

CONCLUSIONS OF LAW

Based upon all pleadings and papers on file in this matter, the testimony of the
witnesses, which were all found to be credible, a review of the exhibits admitted at the hearing,
and the foregoing Findings of Fact, the Hearing Officer makes the following Conclusions of
Law:

A. Jurisdiction

The Commissioner has jurisdiction over this matter pursuant to NRS 690C.120,
679B.120, NRS 679.125, and NRS 690C.300,-.310 and .320. Service Contracts are regulated
by the Commissioner under the Insurance Code pursuant to chapter 690C of NRS.
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B. Burden of Proof

The Division bears the burden of showing, by a preponderance of the evidence, that
HWAN violated provisions of the Insurance Code to support an action under NRS 690C.325(1)
which provides that “[t]he Commissioner may refuse to renew ... a provider’s certificate of
registration if the Commissioner finds after a hearing thereon, ... that the provider has:”
violated any one of the elements required under NRS 690C.325(1)(a-d). In hearings before the
Division, “the hearing officer shall liberally construe the pleadings and disregard any defects
which do not affect the substantial rights of any party.” NAC 679B.245.

C. Division Arguments

On February 1, 2018, a notice of denial, hereafter known as a Letter of Determination
(“Determination Letter”) from the Division was sent to HWAN, as required under the
Emmermann Order, listing four reasons to deny HWAN’s January 11, 2018 Renewal
Application. HWAN Exhibit Z, Division Exhibit 6:

1. Violation of an Order — specifically, the Emmermann Order which called for

the payment of fines for various insurance Code violations by HWAN in

Nevada.

2. Incomplete Application based on missing financial security statutory

requirement,

3. Concerns Regarding Administrator, Choice Home Warranty, (“CHW™).

4. Unsuitability of Applicant, HWAN.

The Determination Letter which listed the four reasons for denial was also included in
the Division’s Request for a Hearing sent to HWAN via Certified Mail on March 12, 2018,
These reasons correspond to the statutorily required reasons for an action under NRS 690C.325

NRS 690C.325 Administrative fines; suspension, limitation, revocation or

refusal to renew certificate of registration.

1. The Commissioner may refuse to renew or may suspend, limit or revoke a
provider’s certificate of registration if the Commissioner finds after a hearing
thereon, or upon waiver of hearing by the provider, that the provider has:

(a) Violated or failed to comply with any lawful order of the Commissioner;

(b) Conducted business in an unsuitable manner;

(c) Willfully violated or willfully failed to comply with any lawful regulation
of the Commissioner; or

(d) Violated any provision of this chapter.

The statutory reasons from NRS 690C.325 for refusal to renew were the basis of the

Division’s arguments at the Hearing and correspond to the points below.

9.
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a. Violation of a lawful Order of the Commissioner, specifically a violation of
the Emmermann Order

The first reason in the Division’s argument that HWAN’s renewal of its certificate of
registration as a Service Contract Provider be denied was listed in the Determination Letter as
HWAN was in violation of the Emmermann Order, namely that HWAN failed to pay the fines
called for in that Order. Division Exhibit 6, HWAN Exhibit Z. The Emmermann Order imposed
administrative fines on HWAN totaling $1,224,950 for various violations of the Insurance
Code. The fines were due no later than 30 days from the date of the Emmermann Order which
would make them due January 17, 2018. Division Exhibit 6, pg. 2. No such payment was
received by the Division. Hr’g Tr., Day 1 at 119:4-23 (10/23).

HWAN argues that since HWAN submitted a Motion to Stay of Final Administrative
Decision (“Motion”) filed with the District Court on January 16, 2018 that this Motion halted
any enforcement of the fines due under the Emmermann Order. HWAN Exhibit AA. However,
the District Court denied that Motion for a Stay on February 14, 2018. HWAN Exhibit AA.

HWAN and the Division filed a Stipulation and Order for Interpleading of Fines
Pending Final Decision (“Interpleading”), which was granted by the District Court on March
15, 2018. HWAN Exhibit CC. HWAN argues that this joint Interpleading should act as a stay
to allow them not to pay the required fines under the Emmermann Order; however, the District
Court already ruled on the Motion for a Stay when it denied it on February 14, 2018. HWAN
Exhibit AA.

The Division argues that NRS 233B.135(2) controls the current action. NRS
233B.135(2) states that “[t]he final decision of the agency shall be deemed reasonable and
lawful until reversed or set aside in whole or in part by the court. The burden of proof is on the
party attacking or resisting the decision to show that the final decision is invalid pursuant to
subsection 3.”

HWAN argues that since the District Court remanded the Emmermann Order back to
the Division on September 6, 2018, (“Remand Order”) that the Emmermann Order was set
aside by the District Court. (emphasis added). Attachment 1. HWAN also argues that the term
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remand has the same definition as the term set aside such that the District Court’s act to
remand the Emmermann Order would affect whether the Emmermann Order should be

considered as a lawful final decision of the agency under NRS 233B.135(2). However,

according to the definition from Black’s Law, to remand is “to send a case or claim back to the

court or tribunal from which it came for some further action.” Black’s Law Dictionary (10™ ed.
2014). Black’s defines set aside as ‘““to annul or vacate (a judgment, order, etc.).” Id.

Under NRS 233B.135(2), to reverse or set aside a final order of an agency is a final
action by the court which would certainly affect the status of a final order of an agency decision
that had been appealed to that court. A remand does not alter the terms or the final status of the
agency’s final decision. In this situation, the District Court did provide that the Hearing Officer
in the Emmermann case must draft a new Order. The District Court noted that the new Order
would be on a limited basis and focused on a determination of whether the three additional
proposed Exhibits proffered by HWAN to the District Court for review would affect the
agency’s final decision. Attachment 1.

In its September 6, 2018 Order Granting Petitioner’s Motion for Leave to Present
Additional Evidence, the court did not annul, vacate, reverse or set aside the agency’s final
decision. Given that the District Court had an opportunity to, but chose not to, make any
determination to annul, vacate, reverse or set aside the agency’s final decision as required under
NRS 233B.135(2) to override the Division’s lawful order, the Emmermann Order is considered
as a lawful final decision of the agency.

b. Division’s Argument that by providing an Incomplete Application, HWAN
willfully violated or willfully failed to comply with any lawful regulation of the
Commissioner

The Division’s second reason for a denial of HWAN’s renewal of its certificate of
registration noted in the Determination Letter was that HWAN did not provide a complete
application within a timely manner as required by the Emmermann Order. The annual statutory
requirement to provide an update for a financial security deposit for Service Contract Providers
was not met by HWAN within the 30-day due date provided in the Emmermann Order. Division
Exhibit 6, HWAN Exhibit Z.
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The annual financial security deposit for Service Contract Providers is calculated using
unearned gross considerations as required under NRS 690C.170(1)(b) which states a Service
Contract Provider must “[m]aintain a reserve account in this State and deposit with the
Commissioner security as provided in this subsection. The reserve account must contain at all
times an amount of money equal to at least 40 percent of the unearned gross consideration
received by the provider for any unexpired service contracts. ... The provider shall also deposit
with the Commissioner security in an amount that is equal to $25,000 or 10 percent of the
uneamed gross consideration received by the provider for any unexpired service contracts,
whichever is greater.”

There was also significant debate by HWAN at the Hearing regarding whether the
January 11, 2018 Renewal Application was complete or not as of the January 11, 2018 date.
HWAN argued that the Renewal Application should have been considered complete at the
January 11, 2018 date, and it further supports this in its March 27, 2018 letter from Victor
Mandalawi, President of HWAN, to Division representative, Mary Strong. HWAN Exhibit DD,
pe- 1.

HWAN argues that the Division failed to show that HWAN’s Renewal Application was
incomplete. The Division argued that HWAN was on notice pursuant to NRS 690C.170(1)(b)
that its reserve account and deposit with the Division must comply with required security
deposit requirements. HWAN did submit a security deposit for the January 11, 2018 Renewal
Application on January 16, 2018, in the amount of $345,811, but this amount was based on data
from the quarter ending June 30, 2017.

The Division argues that, since HWAN did not submit data documenting its unearned
gross considerations for the most recent quarter which would have been December 31, 2017 for
a Renewal Application dated January 11, 2018, the Division was unable to determine if HWAN
was in compliance with NRS 690C.170(1)}(b). The Division argues that HWAN submitted
unearmed gross considerations for the quarter ending June 30, 2017, and given that this Renewal
Application was dated January 11, 2018, HWAN should have known that it needed to submit
the required application data from December 31, 2017.
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While the Division may be technically correct about the appropriate time period for the
data, HWAN was not provided notice that the unearned gross considerations data it provided in
its Renewal Application was for an improper quarterly time period until it received the February
1, 2018 Determination Letter. Under NRS 690C.160(3), the Division is not required to allow
Service Contract Provider applicants extra time to correct any defects in their initial or renewal
Service Contract Provider certificate of registration applications. NRS 690C.160(3) states that
“[a] certificate of registration is valid for 1 year after the date the Commissioner issues the
certificate to the provider. A provider may renew his or her certificate of registration if, before
the certificate expires, the provider submits to the Commissioner ...” As such, if a Service
Contract Provider does not submit a complete application under the requirements of
NRSC.160(3), then the certificate expires as a matter of law.

However, the Division did provide a January 19, 2018 letter of instruction drafted by
Mary Strong to HWAN (“Strong letter”). The Strong letter asked for three additional items
from HWAN which could easily have been interpreted to be the only three items that HWAN
would have to submit to the Division to fulfill the requirement to have a complete renewal
application on file at the Division. Division Exhibit 4, pg. 2. However, the Strong letter did not
ask HWAN to provide any information on its unearned gross considerations for the most recent
quarter. Division Exhibit 4, pg. 2.

Given that the Division attempted to help correct the incompleteness of HWAN’s
Renewal Application, it hardly appears reasonable that the Division could hold missing data
from that Renewal Application against HWAN when the Division did not ask for it in their
attempt to help.

On March 27, 2018, the Division did receive the required data from HWAN for
determining the unearned gross considerations as of December 31, 2017, which would be the
most recent quarter before its January 11, 2018 renewal application. The data accompanied a
payment for a new security deposit based on this new data, in the amount of $393,465. This
brought the total amount of the statutory security deposit to $629,230 as would have been
required under the January 11, 2018 Renewal Application. HWAN Exhibit DD, pg. 2.
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Thus, as of March 27, 2018, HWAN had corrected the defect for the incompleteness of
its January 11, 2018 Renewal Application. Despite the January 19, 2018 Strong letter to HWAN
noting that the Renewal Application was incomplete, the testimony at the Hearing as well as the
Division’s own policies and procedures for processing Renewal Applications did not
sufficiently support the Division’s argument that HWAN was provided adequate notice to
provide a completed Renewal Application as required under the Emmermann Order. Division
Exhibit 4, HWAN Exhibit Y, HWAN Exhibit Z, pg. 3.

c. Division Argument that HWAN conducted business in an Unsuitable
Manner, specifically regarding HWAN’s use of CHW

The Division’s third reason for the denial of HWAN’s renewal of its certificate of
registration noted in the Determination Letter states that HWAN did not properly obtain a
certificate of registration for its administrator Choice Home Warranty (“CHW”). NRS
690C.150 states that “[a] provider shall not issue, sell or offer for sale service contracts in this
state unless the provider has been issued a certificate of registration pursuant to the provisions
of this chapter.”

HWAN has been on notice of the requirement to have CHW obtain a certificate of
registration as of December 18, 2017, under the Emmermann Order. Division Exhibit 2, pg. 24,
lines 21-28 and pg. 25, lines 1-19. The Emmermann Order stated that, “Nevada law clearly
prohibits the issuance, sale, or offering for sale service contracts unless the provider has been
issued a certificate of registration. NRS 690C.150.” Division Exhibit 2, pg. 24, lines 24-25.

On January 19, 2018, the Division sent the Strong letter to HWAN giving HWAN a
status of its Renewal Application as a Service Contract Provider in Nevada. HWAN Exhibit W,
Division Exhibit 4.

On January 26, 2018, HWAN responded to the January 19, 2018, Strong letter and noted
as part of its response that the duties of CHW to HWAN were all set forth in the Independent
Service Provider Agreement (“ISP”) attached to the January 26, 2018 letter. HWAN Exhibit Y,
pg. 3, Division Exhibit 5, pg. 3. HWAN also supplied an excel spreadsheet as an attachment to
the January 26, 2018 letter which provided a list of contracts sold by CHW in Nevada from
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December 18, 2017, through January 19, 2018, HWAN Exhibit Y, pgs. 11-26. The attachment
to the January 26, 2018 letter was a document titled Independent Service Provider Agreement
(“ISP”) which laid out the relationship of HWAN to CHW. HWAN Exhibit Y, pg. 3-10.

It is unclear why the ISP is titled as an “Independent Service Provider Agreement” when
HWAN argued that CHW is not a Service Contract Provider, HWAN Exhibit Y, pg. 3, Division
Exhibit 5, pg. 3. It is also unclear why HWAN would use this document to argue CHW is only
administering service contracts when Section B of the ISP, under the Duties of the Parties,
states that CHW is responsible for selling and negotiating service contracts to clients. HWAN
Exhibit Y, pg. 3, Division Exhibit 5, pg. 3.

HWAN argues that under the internal Division checklist for reviewing Service Contract
applications and renewals, the checklist indicates that “[t]hird party administrators are not
required to be registered for service contracts.” HWAN Exhibit B. HWAN further argues that
since CHW is an administrator, it does not have to have a certificate of registration as a Service
Contract Provider.

NRS 690C.020 under the Service Contract chapter of the Insurance Code defines an
administrator as a person who is responsible for administering a service contract that is issued,
sold, or offered for sale by a provider. This definition does not allow for the sale or negotiations
of service contracts by an administrator.

Even if HWAN’s argument that the notation on the Division’s internal checklist stating
that third-party administrators do not have to get a Service Contract Provider certificate of
registration, it should be noted that third-party administrators are required to hold a certificate of
registration under a different section of the Insurance Code, NRS 683A.085. NRS 683A.085
requires that “[n]o person may act as, offer to act as or hold himself or herself out to the public
as an administrator, unless the person has obtained a certificate of registration as an
administrator from the Commissioner pursuant to NRS 683A.08524.” The Division’s internal
checklist specifically indicated that third-party administrators do not have to get a Service
Contract Provider certificate of registration.

/11
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HWAN sent a letter to the Division which was received on March 28, 2018. In that letter
from HWAN’s President Victor Mandalawi (“Mandalawi letter”), he stated that “CHW Group
Inc. will no longer function as HWAN’s Nevada Administrator effective April 30, 2018.
HWAN Exhibit V, pg. 2, Division Exhibit 7, pg. 2. However, testimony was provided by two
members of the Division staff, Jain and Ghan, that supported the fact that CHW continues to
solicit and sell service contracts in Nevada through at least October 2, 2018. Hr’g Tr., Day 1 at
241:21-242: 5 (10/23) and Hr’g Tr., Day 2 at 34:14-36:2 and 38:7-11 (10/24). The Division was
also able to provide a copy of an email advertisement that had been sent to Ghan from CHW
offering a discount on the purchase of a service contract from them. Division Exhibit 9.

HWAN argues that CHW is allowed to sell service contracts as an agent of HWAN
without being registered as a Service Contract Provider in Nevada. However, this is contrary to
the statutes, specifically NRS 690C.150 which prohibits the issuance, sale, or offering for sale
service contracts unless the provider has been issued a certificate of registration.

In its closing argument HWAN attempted to argue that, since the Division contends that
only “providers” are allowed to sell service contracts, somehow this means that the Division
believes that a provider’s employees could not sell service contracts. This makes no sense as
that the term “person” in the Insurance Code is given the same definition as “person” within the
general application of the law.

A line of Supreme Court rulings dating back over 200 years has blurred the distinction
between flesh and blood human beings and the businesses they own. The most recent Supreme
Court cases embracing this blurred definition are Citizen’s United v. Federal Elections
Committee, 558 U.S. 310 (2010) and Burwell v. Hobby Lobby, 134 S. Ct. 2751, 2785 (2014).
Unless the plain language of the statute says “natural person” then “person” must be given the
meaning determined by years of legal precedent. In Citizens, the Court recognized that First
Amendment protection of free speech extends to corporations when they determined that bans
on corporations and unions are disallowed when those organization make independent
expenditures and financing electioneering communications. In Burwell, as part of their opinion,
the Court opined that closely held corporations could hold religious beliefs that could be
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protected under the Relgious Freedom Resoration Act of 1999. (“RFRA”) The Court
determined that the RFRA permits for-profit corporations are closely held to refuse, on religious
grounds, to pay for legally mandated overage of certain contraceptive drugs and devices in their
employees’ health insurance plans. In so ruling, the Court embraced the view that closely held
for-profit corporations are legal “persons” under the RFRA and are therefore capable of
exercising religious choices. These cases reinforce the general supposition in law that
corporations are considered “persons”.

HWAN also argues that since the Division has not, as of yet, non-renewed another
registered Service Contract Provider for using a non-registered agents, then the Division is
estopped from doing so in this case. This argument falls short as HWAN was unable to provide
sufficient evidence that other Service Contract Providers were using non-registered agents in the
same manner as HWAN. As each case heard by the Division must be determined on a case by
case basis using the facts in front of the agency, HWAN’s argument falls short as it provided no
substantial evidence. HWAN only provided inferences and unsupported insinuations, but no
evidence was provided in this hearing to support HWAN’s argument of disparate treatment.
HWAN’s argument also falls short as it ignores that HWAN has been on notice from the
Division since December 18, 2017, through the Emmermann Order that CHW had to be
registered.

Based on the evidence presented, HWAN is still in violation of NRS 690C.150 by
continuing to allow CHW as its administrator to sell service contracts without a certificate of
registration.

d. Division Argument that HWAN is an Unsuitable Renewal Applicant because
HWAN has willfully violated or willfully failed to comply with any lawful
regulation of the Commissioner

The fourth reason for the Division’s argument to deny HWAN’s renewal of its
certificate of registration as stated in the Determination Letter is that HWAN violated numerous
provisions of the Insurance Code, including making false entries of material fact on its renewal
applications from 2011 to 2015 in violation of NRS 686A.070; using a service contract form
that was not approved by the Division in violation of NRS 686A.070; not producing
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infomiation requested by the Division regarding the number of claims incurred and opened
contracts held in Nevada in violation of NRS 690C.320(2); and allowing an unregistered entity
to issue, sell, or offer for sale service contracts in Nevada in violation of NRS 690C.150. Each
of these last four set of statutory violations were originally violations addressed in the
Emmermann Order. Division Exhibit 2.

HWAN argues that, since the Emmermann Order addressed each of these violations and
determined that fines should be administered rather than revocation or non-renewal of HWAN’s
certificate of registration, these violations cannot now be used to impose additional punishment
for the same acts.

The Division did not provide any additional evidence or testimony that supported that
HWAN continued to make false entries of material fact on its renewal applications from 2011 to
2015 in violation of NRS 686A.070, or that HWAN continued using a service contract form that
was not approved by the Division in violation of NRS 686A.070, or that HWAN continued to
not produce information requested by the Division regarding the number of claims incurred and
opened contracts held in Nevada in violation of NRS 690C.320(2) subsequent to the
Emmermann Order. Given that there was no evidence provided to support that HWAN had
continued to violate these statutes after the Emmermann Order, and that these violations had
been addressed in that previous administrative action covered by the Emmermann Order, the
Division cannot argue that these violations can be used to support a finding in the current
administrative hearing. Unless HWAN had continued to violate the same statutes, the Division
cannot use these same violations against HWAN unless the Division provided evidence to
support that these statutory violations had continued beyond the administrative action in which
they were addressed.

However, the Division was able to provide substantial evidence that HWAN was still
violating NRS 690C.150. Hr’g Tr., Day 1 at 241:21-242: 5 (10/23) and Hr’g Tr., Day 2 at
34:14-36:2 and 38:7-11 (10/24). HWAN provided insufficient evidence to refute the Division’s
contention. Hr'g Tr., Day 1 at 241:21-242: 5 (10/23) and Hr’g Tr., Day 2 at 34:14-36:2 and
38:7-11 (10/24).
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The Commissioner is obligated under the Insurance Code to protect Nevadans from
entities within her jurisdiction when those entities are causing harm to the Nevada consumers.
Nevada consumers are harmed when an entity conducts business in an unsuitable manner. The
NAC defines unsuitable manner in NAC 679B.385 as conducting business in a manner which:

1. Results in a violation of any statute or regulation of this State relating to
insurance;

2. Results in an intentional violation of any other statute or regulation of this
State; or

3. Causes injury to the general public, with such frequency as to indicate a
general business practice.

NAC 679B.0385 applies to Service Contract Providers, as well as the general insurance
business, as NRS 690C.120 under the Service Contract Provider chapter lays out the
applicability of other Insurance Code provisions regarding the marketing, issuance, sale,
offering for sale, making, proposing to make and administration of service contracts. These
applicable Insurance Code provisions are:

(a) NRS 679B.020 to 679B.152, inclusive;
(b) NRS 679B.159 to 679B.300, inclusive;
(c) NRS 679B.310 to 679B.370, inclusive;

(d) NRS 679B.600 to 679B.690, inclusive;
(e) NRS 685B.090 to 6858.190, inclusive; ...

Given that NAC 679B.0385 is applicable under NRS 679B.125, which is made
applicable to Service Contract Providers by NRS 690C.120, conducting business in an
unsuitable manner as a Service Contract Provider is a violation of NRS 679B.125 and NRS
690C.150.

HWAN’s continued violations of NRS 690C.150 post the Emmermann Order by using
an unregistered entity to issue, sell, or offer for sale service contracts in Nevada is conducting
business in an unsuitable manner as it is misleading to the Nevada consumers; and HWAN has
been on notice of this violation since December 18, 2017.

There was insufficient evidence provided that HWAN had continued to violate NRS
686A.070 and NRS 690C.320(2) as stated in the Determination Letter, but there was substantial
evidence provided that HWAN continued to violate NRS 690C.150, and thus, the weight of the
Division’s argument for this fourth reason to deny HWAN’s application to renew its certificate
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of registration as a Service Contract Provider is held to establish only that HWAN continued to
violate NRS 690C.150.

D. HWAN Arguments

HWAN laid out four arguments to support its request to have its Service Contract
Renewal Application for a certificate of registration approved. In its first argument, HWAN
claims that the Division’s Request for a Hearing should be considered a request for an illegal
proceeding. HWAN?’s second argument is that since the Determination Letter was not sent via
certified mail, it must be treated as an unlawful denial under the statutes. HWAN’s third
argument is that it cannot be held in violation of the Emmermann Order because of its Motion
to the District Court to stay the fines determined by the Emmermann Order creates a
presumption that HWAN has complied with the Emmermann Order on the specific requirement
to pay fines to the Division as per that Order. The final argument HWAN presents in support of
its request to have its Service Contract Renewal Application for a certificate of registration
approved is a procedural dispute in that HWAN argues that the Division did not comply within
its time requirements to make a determination on HWAN’s renewal application as required in
the Emmermann Order. Each of HWAN's arguments is discussed below.

a. Illegal proceeding

HWAN maintains that the Division’s Request for a Hearing, filed on March 12, 2018,
states that a hearing is being sought pursuant to NRS 679B.310 and NRS 690C.325(1). HWAN
argues that the hearing itself as an illegal, extra-statutory proceeding as it contends that there is
no such proceeding to “effectuate a denial” of a renewal application for a Service Contract
Provider certificate under NRS 679B.310(2)(b) which provides that, “the Commissioner shall
hold a hearing ...[u]pon written application for a hearing by a person aggrieved by any act,
threatened act, or failure of the Commissioner to act....”

HWAN argues that since the Division cannot be aggrieved by the actions, or failure to
act of the Commissioner or its employees, the Division cannot request a hearing if the purpose
of the hearing is to deny a renewal application of a Service Contract Provider certificate of
registration. However, this argument fails, as HWAN is relying on the incorrect statutory
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reference. The Division relies on NRS 690C.325, which specifically lays out a hearing
requirement under the Service Contract Provider Chapter of the Insurance Code. HWAN’s
statutory reference is a general requirement under the Insurance Code, which, if not specifically
contradicted in the Service Contract Provider Chapter within the Insurance Code, would prevail.
In this situation, the Service Contract Provider Chapter within the Insurance Code specifically
calls for a hearing under NRS 690C.325 if the Division is secking to non-renew a Service
Contract Provider certificate of registration.

The Division cannot refuse to renew a certificate of registration unless it holds a hearing
as required under NRS 690C.325 which provides the statutory right and requirement for this
hearing to be held in this case:

NRS 690C.325 Admwministrative fines; suspension, limitation, revocation or
refusal to renew certificate of registration.

1. The Commissioner may refuse to renew or may suspend, limit or revoke a
provider’s certificate of registration if the Commissioner finds after a hearing
thereon, or upon waiver of hearing by the provider, that the provider has:

(a) Violated or failed to comply with any lawful order of the Commissioner;

(b) Conducted business in an unsuitable manner;

(c) Willfully violated or willfully failed to comply with any lawful regulation
of the Commissioner; or

(d) Violated any provision of this chapter.
= In lieu of such a suspension or revocation, the Commissioner may levy upon
the provider, and the provider shall pay forthwith, an administrative fine of not
more than $1,000 for each act or violation.

2. The Commissioner shall suspend or revoke a provider’s certificate of
registration on any of the following grounds if the Commissioner finds after a
hearing thereon that the provider:

(a) Is in unsound condition, is being fraudulently conducted, or is in such a
condition or is using such methods and practices in the conduct of its business as
to render its further transaction of service contracts in this State currently or
prospectively injurious to service contract holders or to the public.

(b) Refuses to be examined, or its directors, officers, employees or
representatives refuse to submit to examination relative to its affairs, or to
produce its books, papers, records, contracts, correspondence or other documents
for examination by the Commissioner when required, or refuse to perform any
legal obligation relative to the examination,

(c¢) Has failed to pay any final judgment rendered against it in this State upon
any policy, bond, recognizance or undertaking as issued or guaranteed by it,
within 30 days after the judgment became final or within 30 days after dismissal
of an appeal before final determination, whichever date is the later.

3. The Commissioner may, without advance notice or a hearing thereon,
immediately suspend the certificate of registration of any provider that has filed
for bankruptcy or otherwise been deemed insolvent.

It makes no sense that the Division could not hold a hearing to refuse to renew, suspend,
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limit or revoke a provider’s certificate of registration because it is not an aggrieved party under
NRS 679B.310(2)(b), when NRS 690C.325 statutorily requires the Division to hold a due
process hearing.

HWAN argues that the February 1, 2018 Determination Letter must be considered a
final act of the Division and that the Determination Letter constitutes a denial under the statutes
which would not be allowed unless there was a hearing first as required by NRS 690C.325.
However, it was apparent from the evidence provided that HWAN did not consider the
Determination Letter a final determination of its ability to continue selling service contracts in
Nevada. According to a October 21, 2018 letter from HWAN President Victor Mandalawi to
the Division, HWAN stated that it did not stop using CHW Group, Inc. d/b/a/ Choice Home
Warranty as administrator. Division Exhibit 5 and Division Exhibit 16.

Given that HWAN has continued and continues to sell service contracts in Nevada, it
cannot argue that it has been harmed by the Determination Letter; nor has HWAN been denied
its right to due process under the statutes, as there was no evidence that the Division has taken
any action to stop the sales of service contracts by HWAN based on the February 1, 2018
Determination Letter except to initiate a hearing under the requirements of NRS 690C.325.

In its argument, HWAN does not consider that both HWAN and the Division were
under restrictive timelines for submitting the January 11, 2018 Renewal Application and for the
Division to act upon it. According to the terms of the Emmermann Order, the Division had to
commit to a determination on the Renewal Application by the 150 day after the receipt of the
completed renewal application from HWAN. HWAN is very aware of these restrictive
timelines from the Emmermann Order as, in its arguments, it questioned the Division’s
compliance to meet them.

Under the requirements in NRS 690C.325, the February 1, 2018 determination could not
be effectuated until a hearing upon the determination was held and the renewal applicant was
provided its due process right to argue its position. As such, HWAN’s reliance on NRS
679B.310(2)(b) does not prevail over the Division’s required use of the statutory requirement to
provide a due process hearing to effectuate a determination of the Division under NRS
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690C.325.

b. Unlawful Denial, specifically HWAN argues that the Determination was
an unlawful denial of its certificate of registration

HWAN argues that the Division failed to send the Determination Letter via certified
mail as required under NRS 233B.127 (3) and, therefore, it was an unlawful denial. NRS
233B.127 requires that an agency must give notice by certified mail of a pending agency
proceeding to a [certificate holder] of facts or conduct which warrant the intended action and the
[certificate holder] is given an opportunity to show compliance with all lawful requirements for
the retention of its [certificate].

NRS 233B.127 Licenses: Applicability of provisions governing contested
cases to grant, deny or remew; expiration notice and opportunity to show
compliance required before adverse action by agency; summary suspension.

1. The provisions of NRS 233B.121 to 233B.150, inclusive, do not apply to
the grant, denial or renewal of a license unless notice and opportunity for hearing
are required by law to be provided to the applicant before the grant, denial or
renewal of the license.

2. When a licensee has made timely and sufficient application for the
renewal of a license or for a new license with reference to any activity of a
continuing nature, the existing license does not expire until the application has
been finally determined by the agency and, in case the application is denied or the
terms of the new license limited, until the last day for seeking review of the
agency order or a later date fixed by order of the reviewing court.

3. No revocation, suspension, annulment or withdrawal of any license is
lawful unless, before the institution of agency proceedings, the agency gave
notice by certified mail to the licensee of facts or conduct which warrant the
intended action, and the licensee was given an opportunity to show compliance
with all lawful requirements for the retention of the license. If the agency finds
that public health, safety or welfare imperatively require emergency action, and
incorporates a finding to that effect in its order, summary suspension of a license
may be ordered pending proceedings for revocation or other action. An agency’s
order of summary suspension may be issued by the agency or by the Chair of the
governing body of the agency. If the order of summary suspension is issued by
the Chair of the governing body of the agency, the Chair shall not participate in
any further proceedings of the agency relating to that order. Proceedings relating
to the order of summary suspension must be instituted and determined within 45
days after the date of the order unless the agency and the licensee mutually agree
in writing to a longer period.

The requirements of NRS 233B.127 were met when the Division provided the
Division’s Request for a Hearing to HWAN via certified mail on March 12, 2018, and attached
the February 1, 2018 Determination Letter so that HWAN would have notice of the facts or

conduct which warranted the intended action of the Division which is to have the renewal
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application denied pursuant to this hearing. Division Exhibit 17.
¢. HWAN’s Motion to the District Court to Stay the Payment of Fines
under the Emmermann Order should stay the Division’s ability to take
action against HWAN for not paying the ordered fines

The March 12, 2018 Division’s Request for a Hearing, which included the February 1,
2018 Determination Letter as an attachment, set out the Division’s four reasons used to seek a
denial of HWAN’s Renewal Application. The first reason was that HWAN failed to pay the
fines required under the Emmermann Order in a timely manner, therefore HWAN was in
violation of NRS 690C.325(1)(a). Division Exhibit 6, pg. 2.

HWAN provided evidence at the Hearing that it had made a timely application for a stay
of the fine in a Motion for Stay of Final Administrative Decision filed with the District Court on
January 16, 2018. HWAN Exhibit V.pg. 5.

HWAN argues that since the Motion for the Stay was filed, this prevents the Division
from relying on the NRS 233B.135(2) which states:

NRS 233B.135 Judicial review: Manner of conducting; burden of proof;

standard for review.

1. Judicial review of a final decision of an agency must be:
(a) Conducted by the court without a jury; and
(b) Confined to the record.

= In cases conceming alleged irregularities in procedure before an agency that

are not shown in the record, the court may receive evidence concerning the

irregularities.

2. The final decision of the agency shall be deemed reasonable and lawful

until reversed or set aside in whole or in part by the court. The burden of proof is

on the party attacking or resisting the decision to show that the final decision is

invalid pursuant to subsection 3.

HWAN also maintains that its position relies on case law which states that “where an
order of an administrative agency is appealed to a court, that agency may not act further on that
matter until all questions raised by the appeal are finally resolved.” Westside Charter Serv., Inc.
v. Gray Line Tours of S. Nev., 99 Nev. 456.459, 664 P.2d 351, 353 (1983).

The situation in the Westside case is unlike the situation in this case. The Westside
decision was based on an agency taking action contravening to the decision of an earlier district
court decision, which was on appeal. This created a conflict between the decision of the

appellate court and the agency. Id. at 458-460. The court in Westside also noted that it would be

224

EXHIBIT PAGE NO. 29

AA002251




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

clear that a district court’s stay of judgement while the case was under appeal would not allow
the agency to deal with the subject matter encompassed in that stay of judgment. Id. at 460.
However, this is not the situation in the current matter. HWAN did file a Motion for Stay of
Final Administrative Decision filed with the District Court on January 16, 2018, but the court
denied that Motion for Stay on February 14, 2018.

The Westside court based its understanding of a generally accepted principle of the
interaction of agency final decisions and the treatment of them by parties during and appeals
process on the Alaska Supreme Court decision in Fischback & Moore of Alaska, Inc. v. Lynn,
407 P.2d 174 (Alaska 1965). The Fischback court stated that:

If a court has appellate jurisdiction over a decision of an administrative body, it
would not be consistent with the full exercise of that jurisdiction to permit the
administrative body also to exercise jurisdiction which would conflict with that
exercised by the court. The court’s jurisdiction over the subject matter of an
appeal must be complete and not subject to being interfered with or frustrated by
concurrent action by the administrative body.

Operation of the rule is limited to situations where the exercise of administrative

jurisdiction would conflict with the proper exercise of the court’s jurisdiction. If

there would be no conflict, then there would be no obstacle to the administrative

agency exercising a continuing jurisdiction that may be conferred upon it by law.
Id. at 176. See also, Westside at 459.

HWAN also argues that Baker v. Labor Comm’n 351 P. 3d 111, 113 (Utah Ct. App,.
2015), as it cited Westside, supports its premise noting that, upon petition for judicial review, an
agency lacks jurisdiction to alter or modify final agency decisions during such review. The
actual language from the Baker case is that, “the Commission did not have the jurisdiction to
alter its final orders once Sunrise instituted proceedings to review the Commission’s orders in
the district court.” (Emphasis added). Id. at 113.

Enforcement of a violation of the Emmermann Order does not alter or modify the
agency’s final Order, and it does not conflict or create an obstacle or interfere with the
jurisdiction of the District Court proceeding addressing the December 22, 2017 Petition for
Judicial Review of the Emmermann Order by HWAN. As such, the Division’s reliance on NRS
233B.135(2) is appropriate and under NRS 233B.135(2) “[t]he final decision of the agency shall

be deemed reasonable and lawful until reversed or set aside in whole or in part by the court.”
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d. HWAN’s Argument that the Division did not meet the time requirements
under the Emmermann Order to make a determination on HWAN?’s
Renewal Application thus the Division is estopped from bringing a hearing
to deny that rencwal.

HWAN argues that the Renewal Application was received by the Division on January
10, 2018, and therefore, the Division did not make its 15 business day after receipt deadline
requirement under the Emmermann Order. HWAN maintains that the 15™ business day trigger
would have been January 31, 2018. HWAN contends that since the Division missed the
required deadline, the Division should approve HWAN’s Renewal Application.

Assuming the January 10, 2018 date of receipt by the Division of the Renewal
Application is true, HWAN failed to account for Martin Luther King Day on January 15, 2018
which does not count as a business day. HWAN also failed to account for the actual wording of
the Emmermann Order, which states that the Division must issue a decision within 15 business
days after receipt of the Renewal Application. (Emphasis Added). The 15™ business day after
the January 10, 2018 receipt of the Renewal Application was February 1, 2018. As such, this
procedural argument has no merit.

CONCLUSION

1. The February 1, 2018 Determination Letter from the Division to HWAN is based
on four specific concerns that the Division has regarding the renewal applicant HWAN:

a. Violation of an Order — specifically the Emmermann Order which
called for the payment of fines for various insurance Code violations
by HWAN in Nevada.

b. Incomplete Application based on missing financial security statutory
requirement.

c. Concerns Regarding Administrator, Choice Home Warranty, (“CHW”)

d. Unsuitability of Applicant, HWAN.

Each of these concerns was addressed through evidence and testimony by the Division
in the Hearing. These specific concerns all tie back to specific violations of the statutes under
the Insurance Code.

2. The preponderance of evidence shows HWAN continues to be in violation of a
lawful Order of the Commissioner for not paying the required fines in the Emmermann Order

under 1(a), above. The Emmermann Order is considered as a lawful final decision of the agency
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under NRS 233B.135(2), and a violation of an Order is one of the reasons provided in NRS
690C.325 to non-renew a Service Contract Provider certificate of registration, specifically NRS
690C.325(1)(a).

3. The Division did not meet its burden to show that HWAN should be denied its
renewal certificate of registration based on an incompleté application, therefore not supporting
denial reason 1(b), above.

4, Based on the preponderance of the evidence presented, HWAN is still in
violation of NRS 690C.150, therefore supporting denial reason 1(c) above, which is a criteria
necessary to take an action not to renew a certificate of registration under NRS
690C.325(1)(a)and (b). HWAN is still in violation of NRS 690C.150 by continuing to allow
CHW as HWAN’s administrator to sell service contracts without a certificate of registration
even after December 18, 2017, when HWAN was provided notice via the Emmermann Order
that CHW must apply for its own certificate of registration as a Service Contract Provider if it
sells service contracts to Nevada citizens.

5. The preponderance of the evidence shows that HWAN continues to violate NRS
690C.150 by using an unregistered entity to issue, sell, or offer for sale service contracts in
Nevada, which is considered to be conducting business in an unsuitable manner as it is
misleading to the Nevada consumers, and HWAN has been on notice of the violation since
December 18, 2017, therefore supporting denial reason 1(d) above, specifically a criteria
necessary to take an action not to renew a certificate of registration under NRS 690C.325(1)(b).

6. Under the arguments presented to support a non-renewal of HWAN’s certificate
of registration under 1(d) above, the Division did not provide any additional or substantial
evidence or testimony that supported its contention that HWAN continued to make false entries
of material fact on its renewal applications from 2011 to 2015 in violation of NRS 686A.070; or
that HWAN continued using a service contract form that was not approved by the Division in
violation of NRS 686A.070; or that HWAN continued to not produce information requested by
the Division regarding the number of claims incured and opened contracts held in Nevada in
violation of NRS 690C.320(2). As a result, these three additional reasons proposed by the
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Division to support the unsuitability of the applicant HWAN as a criteria to take an action not to
renew a certificate of registration under NRS 690C.325(1)(b) do not carry sufficient weight to
do so.

7. While the Division’s argument did not carry sufficient weight as to violations of
NRS 686A.070 and NRS 690C.320(2) as provided in arguments to support 1(d), the Division’s
argument presented to support a non-renewal of HWAN’s certificate of registration under 1(d)
above showed by a preponderance of the evidence that HWAN is still continuing to violate
NRS 690C.150 by using an unregistered entity to issue, sell, or offer for sale service contracts in
Nevada. This violation does support the unsuitability of the applicant HWAN under NRS
690C.325, but it is being considered by this Hearing Officer as a duplication of the concerns
regarding the Administrator, CHW, under the arguments presented for non-renewal of a
certificate of registration under 1(c) above. As such, it does not receive any additional weight
due to the violation falling into two categories under the Determination Letter.

ORDER OF THE HEARING OFFICER

Based on the testimony and exhibits contained in the record, all pleadings and
documents filed in this matter, and pursuant to the foregoing Findings of Fact and Conclusions
of Law, the Hearing Officer makes the following order:

NOW, THEREFORE, IT IS HEREBY ORDERED that the February 1, 2018
Determination Letter from the Division to HWAN is EFFECTUATED in part and DENIED in
part as follows:.

1. The February 1, 2018 Determination Letter fiom the Division to HWAN is
DENIED in part as to the Division’s use of HWAN’s incomplete application as a reason for
denial of the Renewal Application.

2. The February 1, 2018 Determination Letter from the Division to HWAN is
DENIED in part as to the Division’s use of HWAN’s violations of NRS 686A.070 and NRS
690C.320(2) as stated in the Determination Letter under the category of Unsuitability of
Applicant as a reason for denial of the Renewal Application as these violations were not shown
to be on-going.

8-
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3. The February 1, 2018 Determination Letter from the Division to HWAN is
UPHELD to effectuate denial of the January 11, 2018 renewal application, since HWAN
continues to be in violation of a lawful Order of the Commissioner for not paying the required
fines in the Emmermann Order.

4, The February 1, 2018 Determination Letter from the Division to HWAN is
UPHELD to effectuate denial of the January 11, 2018 renewal application, since HWAN
continues to be in violation of NRS 690C.150 even after receiving notice of this violation on
December 18, 2017.

5. Given that each violation of NRS 690C.150 can stand on its own as a criteria to
non-renew a Service Contract Provider certificate of registration under NRS 690C.325,

HWAN’s Renewal application, Certificate No. NV 113194 is DENIED.

IT IS SO ORDERED.
A
DATED this 2" day of January, 2019.

N

BARBARA D. RICHARDSON
Hearing Officer/Commissioner of Insurance
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BROWNSTEIN HYATT FARBER SCHRECK, LLY
180 Merth Ciiy Purkwny, Suile 1600
Lan Yagun, NV 821064614
manans
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KIRK B. LENHARD, ESQ., Novada Bar No. 1437
ESQ., Nevada Bar No. 13800
WARREN, ESQ., Nevada B No. 14642

WNSTEIN HYATT FARBER SCHRECK, LLP
100 North Gty Py, Ssitc 1600

AT
pm © 702.382.8135
LORI GRIFA, ESQ. (sdmitted pro hac vice)
lp:w-w.wm
AR & GREINER P.C.
f S
Telephone: 201.342.6000
Attorneys for Petitioner Home Warranty Administrator of
Nevada, dba Chotce Homs Warranty
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY
HOME WARRANTY ADMINISTRATOR CASENO.: 17 0C 00269 1B
OF NEVADA, INC. dba CHOICE HOME DEPTNO.: I
WARRANTY, a Nevada corporstion,
ORDER GRANTING PETITIONER'S
Petitioner, MOTION FOR LEAVE TO PRESENT
ADDITIONAL EVIDENCE

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY -DIVISION
OF INSURANCE, a Nevada administrative

agency,

Respondent,

This matter having come on for hesring on Angust 6, 2018 on Petitioner Home Warranty
Administrator of Nevada, Inc. dba Choice Home Warranty’s (“Petitioner™) Motion for Leave to
Present Additional Evidence pursuxnt to NRS 233B.131(2) (the *Motion™), which was filed

berein on April 19, 2018,

The Respondent State of Nevads, Department of Business and Industry — Division of
Insurance (the “Division”) having filed an Opposition thereto on May 4, 2018 and Petitioner
having filed & Reply in Support of the Motion o May 14, 2018,

The Cowrt, having considered the pepera on file barein and the arguments of counsel at the

17264494

REC'D & FILE,
MIISEP -6 PH 2 14

SUSAR %RRIWET HER
ay.
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BEOWNSTEIN HYATT FARELE SCRRECK, LLP
199 North Ciey Purkway, Subie 1008
Las Yagas, NV 091044416
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hearing, and being fully advised in the premises; finds »s follows:

Pedﬁomseekawinmdueendwevidemembeeonﬁdmdbythebiviﬁon.mdyiu
mmm&nmmMW(MdeﬂhhMghhw.mmm
acknowledges that, pursuant to NRS 233B.131(2), Petitioner must demonsirate that the Evidence
ismmxinltotheimueabeﬁmthcagmcymdﬁmgoodmsomednfor%ﬁﬁonn'afaihneto
present the same in the proceeding below, The Court declines both Parties’ offer to examine the
disputed evidence in camera, Instead, the issue of materiality is best left to the Administrative
Hearing officer to decide.

IT IS HEREBY ORDERED that Petitioner's Motion is GRANTED on the limited basis
that -this matter be REMANDED to the Division of Insurance, The hearing officer is to consider
Pﬁﬁm‘shmoﬂ&hﬁummmmmmoﬁmﬁnmmﬁvﬁm
nnddetmminewhﬂhutheEﬁdmhmmﬁd,mdifm,whath«hmﬂdhawhdmyimpm
mmeﬂmdeﬁﬁmﬁm.mchemommwmm:mdedﬁmwimmﬁndingswhm
applicable. If not, the hearing officer will issue & new decision indicating the Bvidence would
have had no impact on the original findings.

EXHIBIT PAGE NO. 37

AA002259



FROWNETZIN HYATT Farsza Scurzck, LLP
100 Wersh Clty Parkwey, Suls 1008
Las Vages, NV 89106-4810
73822100
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Upon issuance of the new decision, the Division shall file an amendment to the
Administrative Record on file herein to include & copy of the new decizion.

DATED this 6ftday of <o Zon; 2018,

By: ..
KIRK B. , ESQ., Bar No, 1437
TRAVIS CE, ESQ., Bar No. 13800
MACKENYAE WARREN, ESQ., Bar No. 14642
LORI GRIFA, sdmitted pro hac vice)
ARCHER mms‘a P

Attorneys for Petitioner Home Warranty Administrator
of Nevada, Inc. dba Choice Home Warrenity

Approved as to form and contemt by
ADAM PAUL LAXALT, NEVADA ATTORNEY GENERAL

JOANNA GRIGORIEV, BSQ.,%Q. 5645

RICHARD P. YIEN, ESQ., Bar No. 13035
Attorneys for Respondent

17264456
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[ Kirk B. Leahard, Esq,

CERTIFICATE OF MAILING
undanigned,anmp!oyeeofththﬂJudicinlDisﬁmCmnghmhymﬁﬁasthﬂm
theb_dayofSeptember,ZOIB.IservedlhefmgoingOrdabypl&dngncopyintheUnited
States Mail, postage prepaid, addressed as follows:

Travis F. Chance, Bsq.

Mackenzie Warren, Esq.

100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614

Lori Grifis, Esq.
21 Main Street, Suite 353
Hackensack, NJ 97601

Richard Paili Yien

Deputy Attomey Genegal

100 N. Carson Street

Carson City, NV 89701 r ' —‘\

Angela Jefiries
Judicial Assistant, Dept. 1
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Frpa Ciglores Bercel

Bann horahey, Hoverdes 7, 2011 G2t AM

Tet Dard Hell

[ ] Yool Slar; Shatls Holt

Bubjact: Update: CHIW Sroup, o, des Chikos Hone Wasaedy
boporianca: High

Dawid:

sppiication for their 11/18/11 renewal with us, 30 ) will huve to contact M. Marnidalinv] sbout thelr corporate status,
sinca | cannot renew s licanss for & corporation that does not exiet. FY): Thay indicated on our renewal that they have
had no sales since we Boersed tham.

Dolores Bennett, ARC, AfRM, AIS, AINS

Vish its ontine at the Spivice Conlracts Seclion for sanvics contract providar requirsments, fiing information, and more.

DIVISION-SDT000399

EXHIBIT PAGE NO. 41

AA002263



2 mmux

T

RS - g&\\&ﬁ«bﬁ\ﬁw‘u QMW(WCV\ H@Q O Do
e T qo.ﬁ TEL T ro—
T f\l,\/;.{.\l(.w; .Ui»kmﬂ“.;i v f' A\ N ;\(N\QQW‘
A=A v N
s o J)ﬁ 2 oo o O T

oy

DIVISION-SDT000400

EXHIBIT PAGE NO. 42

AA002264



S

Pego 3of4

ey WM 27, 201 2% Pi
Te: Primmry v

o Tod Deder; Quorsady Siohwre
Rubjasty RE: Choice Howe Waeranty

My, Halkt

Cholon Home Wamnty b not registaied as & sarvice commed provider In Nevads.

nmw-msymumocmmm Ds uamthunmmmm
Neveda, and only has one ssvics coniract sgiproved for sale in Novada sl this time: Home Barvios Agreemant §
NWWDW“MQ}JMWbW”MWMWWWM makea

mmmwmmmmwmmmwmmmmmmrm
& Walsome 1o Cholos Home Warrantyl You miade & wiag decision whan you choss to protect your hofre with &
homs waraoly, Wo appreciate your
mmmmwmmwmmmmmmmm
To obiain the most valee from yous now home weranly, Hlonss tals 5 moment to meed and understand your
methmthMn&&d

Should you have & probleen with sny of your covered systame of applisnces, aall us toll-fre at (388)-831-
smWemmmmm;m.nm-mmmuw, Ing on 10 our wabe e locatad
Howaver, the agreamand reads,
-~ m&mmmwvwmwwnumwmmmumm i
i\ad.mm.mm the Qbigor of this Agreerment and I Ie backed by the full faikth and credh of g
HWA. This Agrestoont is
adminivtersd by Cholos Home Warmnty (Admintstretor, 610 Thomah Btreel, Ediecn, NJ 08837,
Thet pending filing be st ureder reviaw panding the company rasponss ko our objacion 1o ceneln stalsments, worting

WWWMMWW¢wwthMMWMM
DoLons Bennett, ARC, ARM, AlS, AND

Pmp-nylcamkys-mﬁon
Novads Division of insuranes

Viait e onfine ot the Sarvice Contracts Seotion for eervioe contract provider roquinements, fling Inlosmation, and more.

Frean; Hartond Amborn

Santy Wednesday, July 27, 2011 1:39 P
o Davit Helf

©cz Dolores Bannett

Satrjocts Choloe Home Wistanty
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Enforcement Crse ID; 11424
<< File: DOC.PDF >>

Hare ara iwo responsas that we recsived from Cholce Home Warranty on Consumar Complaints that
were filed. I'm not sure that Homs Warranty Administrator of Nevada, Ino Company ID <<OLE
Object: Picture (Metafile) >> <<OLE Object: Picture (Meiafile) >> 113194 can "back” & warranty from
Choice Home Wamanty.

Hariand F. Ariborn

Depuiy Commissioner

Novdn Division of Insursnce
2801 B, Sadiara Ava., Sia. 302
Law Vagas, NV 83104

(782) 438-43T8

{702) 4584007 {fux)

mewwmmmamhuwwwumamummmmmm
ww,mywdmutm extayt roos dectoswrs srwier royicable . B you
e rixtived this G-anl by prsty, 0o not print & forveed B o ,luumunnmmmum sulan Eavall for
by phate i 8 risvbr shown sbove) snd dulsis Emat Mo kussacialy Srereudir, Thards yeus 1oF Your cocpeessiess, This E: ahinad ncd
mnMumm«mMWMMMMMMMMM
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Dolores Derweet
i T
Tes

Dedoren
AE: Chalos Home Wisssanly

No doubt about that, 1 talked to the Insurnce Division in Washington and it sounds like Cholce is a big scam.

From: Dolores Bennelt

Sankt Thursday, July 22, 2010 3:51 PM
Tet Lars Pekegrinl

Bubjech RE: Cholce Home Warrandy

mwmmmmumm.mummuuamwmm

Dolores Bennett, Arc, ArM, aS

Siate of Nevada
Divialon of lnsurance

788 Fadtview Drive, Sufie 300
Carson Cly, Hevads 88701
{775} 687-4270 x 250

From: Lava Peliegrint
Sendt Thursday, July 22, 2010 3:50 PM
Fee Dolores Bennett

Sulucts RE: Cholos Home Warranty

1 am sure David is working on it, 1 junt wanted you to be mware that they have been In violation of Nevada faw,
if they do apply to be registered,

Fromi Dolores Bannett

Sewt: Thurscey, July 22, 2010 3:36 PM
Yoz Laro Peliogind
Subtact:s RE: Cholca Home Wasvanty

mmuwbmmmmwmmummmmmummwmmv
Maybe Ben Giiiard has been denfing with David Hal

polores Bewnnett, ARc, ArM, AlS
State of Naveda

Fromt Lars Peliegrinl

Send: Thursday, July 22, 2010 2:36 PM
Te: Dolores Barinet!
fabject RE: Cholee Homa Warranty
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C!" Page 2013

1 o nat ungdersund why we arc sven walling for them to got regiktered befove tsking any sdministrative
action, They have alrcady violued Novada law by selling service contracis 1o Nevada rexldents without being
reginered, and then when the residents have o ciaim, Chotce Home Wanrunly ries to find any reason (hey can to
deay the clxim. Check out this link:

hytpivwrw.complaintsboard.cumvbycompnny/cliolos-home-whrranty-a961 36 himl

From: Dolores Bennett
Sentt Thursday; July 15, 2010 7:42 AM
mmmmm;mmmﬂ;mmmm

Cct David Hall
Subjects RE: Choloe Home Warranty
RE: CHW GROUP, BNC., DBA CHOICE HOME WARRANTY

Ben:
Dwnm!hwruguldapmdmmwmmwwo.uophnam!mhmmmumuihh
memmwmmmwmwmmannnmrwﬁ.aomnavuuanuu
1 rocelved the follkowing ineessgs from Ant Chaxtrand liicharrand @me.coml:

The attached it belng Fed X'd today to your attention In original: The corspleted signed roxistration, the list
of officers and copy of certificats of incorperation.

Chedee Is working earnestly on obtaining a bond and completing the affidavit on the reserves for Nevada
businass and hopex 1o have completed soon,

Az ] advized, the oMiaining of & bond for smaller companias can be problesatic, We will keep you advized.
We appreciete your willlngness to work willy Cliolos &s it continuet to serve the besi Interests of its Neveda
cRslomars.

lmmhadhf‘-dExotlnnppﬂcaﬂmtmwmddkm&lmmﬂy.mﬂﬂmﬂnﬂnmg&hmd
mmmmhmlmnmmmmwmmmmm Lot me know Hf you
mumm.mdmmmmmmmmmmnmmm&mwms and
mmmmmhwpuatodhmw.ldommmhwnumdwmgh&mml'wmbcmnpsny.

Dolores Bennett, ARc, ARM, AlS

Stads of Nevara
Diviston of insurance

788 Falrviow Drive, Sults 300
Carson Clty, Neveda 88701
{778} 6878270 % 250

From: Ben Gilerd

Sentt Wednesday, July 14, 2050 4:34 FM

Yo: Dave Ericison; Lara Pelisgrini; Kristy Scott; Dolores Bennett; Felecks Tuln
Subiject: FW: Cholce Home Warranty

Doaes anyone have anything on “Cholce Home Wananty™?

From: Snger, Alzn {O1C) 1Al
Sanits Wednesday, 14, 2010 3:45 PM
Te: Bon GRard
Subject: Cholce Home Warranty
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i den, .

| laamed thet Elzabath Saenz left the agency ~— sorry to hear that, | enjoyed working with herl

1 am writing to ask your help. We recelved a Cholce Home Warranty compleint and t wanted to ask If you would plesse
check and see if your state has taken any action of issued any order or had any complaint sbout Choloa Home Warranty.
if there was only s complaint and no regulatory order or other action takan, | want to leam the disposition.

1 apprecite your halp,

Thanks,

Alsn

Alan Michae! Singer

suaft Atiorney

Legat Affalrs

Office of the insurance Commissioner
PO Box 40255
Olympla, WA 98504-0255

360-725-7046
360-586-0152 Fax
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Sesalie Homo Warnarsy, LLC (O 1D # 113841)

i‘;i
it

For fRe.
Dolores Benwnett, ARC, ARM, AlS, AINS
& Casusity Section

Property 8 C ;

Nevads Division of Insunnos

1818 E. Collage Parkway, Sulle 103
Carson Cliy, NV 65708

direct: {775) 8870783

matn: (775} SATO700

fax: (778) SE10187

Viskt us online sl (he Servkea Contracts Suction for sarvica contract provides requiresnants, filing informiation, and more.

From: Ted Bader

Saerts Monday, Jdy 11, 2011 6:08 AM

To: Dolores Benmelt

et David Hal Ted Bader
Subjacts RE: Sensbis Homa Warranty, LLC (Org. ID # 113841)

Thank you. Dovid and | discussed thia befora be responsad 10 you snd | concur with s spprelkal. Should you discover
any Rrthar nexus betwesn the two sailties, please sdviss us.

Yod L. Bader, CFE, Sanlor fnvestigstor
Erforcement Unit, Nevada Division of insurance
1818 East Collaye Parkway

Carson Clty, NV BST08

thadar®dol.state.nv.us

(775) GE7-0711; FAX; (775} 6470787

1f you hold & cat by tha tall you learn things you cannot fearmn any other way.
Mark Twaln

This clectronic messsge trenamisalon conlains Information which i confidents) and priviieged. This matedkd is prolected
mmmampwmmmmmm,mmammsmmwmmw

mnmmmmmmuanmhmmbnummm,
Tha information §s Inlended ko be for the us of the iIndividusis nemed abovs, if you e not the inlendad reciplent, b
mummymm.wmmnionumﬂhmmuduﬂsmwhpmw. If you have received
mmmhmm notify us by telephone (776-887-0711) or by elecironic mall
tothadeehidal slale ny.us immedisdy.

Framt Dokires Bewnedt

Sent: Mondoy, Iy 11, 2011 7:35 AM

To: Ted Bader

Ces Dolotes Bennett

Subjacts FW: Sensibla Home Wamranty, LLC (Org. ID # 113841)

1
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Ploase note our new addrets and phone number:

Dolores Bennett, ARC, ARM, AIS, ANS

Froms David Hal

Sentr Fridey, July 08, 2011 9:16 AM

Tos Dolores Benned?
WEMWWM.M(WIDMMQ

Wamlnmaprwmofmngacompbk\lagahuMwHw\onty. The connection with
Senalhteisdrﬂwntopmm.wwuaregdngmhddo«onfonowlngﬂ\atupummnbocoman
issue.

David R. Hall

naurence Counsel
Department of Business and indusiry
Division of tnsurance

1814 Collage Phwy., Sulle 103

Carson Clty, NV 29706
Phione: (775) 0870708

Fax: (775) 687-0787
Emaik
e ey i ey Ty coossia d irforanticn s e ey for Dhe kit o pethy by wiere i dddrered, Ay
ummqmmmmwmumymuuummm
wrst Suthioy DY cophes of tho odghnd raasOe

e, tlesesinaiin, O LOpARg
AdL, §8 U S.C. 5102523, 1f you 10 Rt e beterwied rociplend, plesdu caniact B Saoder by Roply el

Froem: Dolores Bannelt

Sarrt: Friday, July 01, 2011 10:51 AM

Tws Ted Boder

Cet David Hall; Beyy Gitard

Subjact: Sentible Homs Warranty, LLC (Ovg, ID # 113541)

Re: Sensible Home Warranty, LLC (Org. 1D # 113841)

Ted:

Amy Patks wanted me to follow up with you or David Hall to make sure there's no problam with Sensthle Home
Wairanty, LLC I relstion to CHW Group Inc., dba Cholee Home Wamanty. You had » vapy of records from New Jersey
that estabiished o relstion betwean the two. Have yoti spoken to David Hall about this situstion? Cholce Home Warranty
Is not registered with us.

Pioase nole our new acdress and phone number:
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Dolores Bennett, ARC, Ak, | AlS, AINS

msurkncs Exsminer

Property & Casuatty Section
Navada on of Insuranca

1818 E. C 3o Parkway, Suite 103
Carson , NV 80708

direct: (775) 6870TRY

maln: {775) 8870700

fax:  (775) GATOTET

(\) Page 3 of 3
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CERTIFICATE OF SERVICE
I hereby certify that I have this date served the FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDER OF THE COMMISSIONER, in CAUSE NO.
18.0095, via electronic mail, and by mailing a true and correct copy thereof via Certified Mail,
return receipt requested, properly addressed with postage prepaid, to the following:

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: klenhard@bhfs.com
CERTIFIED MAIL NO. 7017 3380 0000 0598 4544

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: tchance@bhfs.com
CERTIFIED MAIL NO. 7017 3380 0000 0598 4551

Lori Grifa, Esq.

Archer & Greiner, P.C.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, NJ 07601

E-MAIL: lgrifa@archerlaw.com
CERTIFIED MAIL NO. 7017 3380 0000 0598 4568

Attorneys for Respondent Home Warranty Administrator
of Nevada, Inc. dba Choice Home Warranty

and a copy of the foregoing was sent via electronic mail and by Inter-departmental mail to the
following:

Richard Yien, Deputy Attomey General
Nevada Attorney General’s Office

E-MAIL: ryien(@ag.nv.gov

Joanna Grigoriev, Senior Deputy Attorney General
Nevada Attorney General’s Office

E-MAIL: jgrigoriev(@ag.nv.gov

Attorneys for the Division of Insurance

DATED this 2™ day of January, 2019.

Enfployee of the Staﬁ&f Nevada~
Department of Busingss and Industry
-1- Division of Insurance
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Filing Information

Product Name:
homa service agreement
Type Of Insurance:

33.0 Other Lines of Business
Sub Type Of Insurance:

33.0004 Service Contracts
Filing Type:

Form.

SERFF Tracking Nunibet:
BLNK-127328348
Submission Date:

7MY
“Filing Status:

Closed - Approved

Filing Outcome
SERFF Status:

Closed

Disposition Date:
08/26/2011

~
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Home Warranty CHOfCE HOME WARRANTY

America’s Choice
in Home Warranty Pratection

Qbligor: Homs Warranty Adminlstrator of Novada, fnc,

Dear Test Account,

. Welcome to Choice Home Warranty! You made a wise decision when you

chose to protect your home with a home warranty, We appréciate your
business and look forward to providing you with quality service for all your
home protection needs.

To obtain the most value from your new HiGHig:iwarranty, please take a
momment to read and understand your coverage. Your coverage is dependant
on the plan you have selected.

Should you have a problem with any of your covered systems or appliances,
please call us toll-free at (B88)~531-5403. We are avallable 24 hours a day, 7
days a week, 365 days a vear, or simply log en to our webslte located at
www,ChoicéHomeWarranty.com and file your claim online.

THIS QONTHACT EXPLAINS THE COVERAGR, LIMIT ATIONS. & EXCLUS|ONS, FLEASE REVIEW YOUR CONTRAGT,
Coveraga Plan: BSIE FiER

tricludes: Alr Canditioning Systom,/HeaIInngyslem,
Elogirical Systomy” Plumbing syslpmﬁ’lumblng

Contraot Numbers 123456769
Contract Term: 04/01/2011 — 01/01/2012

Coverad Proparty:
123 Maln Stréet Stoppagey Witer Heggor(w}iiﬂgooi Baihlubrfiofrgonator~”
Gy, Slate 12346 Ov'enlﬂange{S!we/Cooklopfﬁshwuhor/Garbz@o
Progarty Type: Sihgle Family DisposadBuilie-Bpicrowave/Clolites Whshar/Clotes
Aatesd4gIAt DryoryDuctwatkiyBamgs Door Opontiy/Galling &+

Sarvice Call Fear450.00

HOICE HOME WARRANTY
| Btreat « Edison, NJ GBB3T » Toll Freg: (888) 531-5403
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YOUR HOME SERVICE AGREEMENT

Tnroughout thia Agtzemont tha werds-Wo', “Us® and "Our* tafer to Homs Wasmenly Adriktiatrater of Novada, inc. (HWA), 50 Weshington
Veitay fload, Bedminstar, NJ 07821, tho Oblgor of ihix Agteomont and & 1a backod by tho Rl falh anid orod? of HWA, Thes Agresinont 13
admilnisierad by Cheleo Homo Warranty (Admlnisl.mlor].‘ﬁ,j ?Jf."{"?.‘" Sued, Edlabe N1 08837,

A, COVERAGE ) ) o

Burlng the coverage parfod, Our sola responalbiiity Wi bo to wrango-for u qualified sorvice canbaotor 'Suivica Providor) 1o eopals or

replaso, st Our ozpanse {up 1o the limils sec fonh below); tie sysients und con rorlionpd s “included” i denco Wil tho

terme and conditons-o} 1N zontract s long ns ouoh systamy and componanls: . o

1. Aro' fooated invida tho cantides of the maln feindaBun of the homo o atiashied of detichod gurage (wih tho dxospiion of tho mteror

ponlispa, wall pump, soplia 1ank pumping snd sl copdiionad; and

2, Bocome lnopeniliva dua 1o normal woor and Yoar; and

3, Aredn ploop dnd In proper wirkdrg order on ihis effeciive date of (hs honte wWarranty cortrac]. This oontraot does not £over any knawn of

unknovn gire-odsting Qenditfons. (s undersided that WE ARE NOT A SBERVICE PADVIDER and ere nat ourselves vaderoking 16 ropir o

teplacn any such syatema of qompononte. This eonavt covars slngle-famlly homes (insluding men red homes), new

hames, condomintims, dwnhonmes, and mobily homps undor 5,000 squdra leat, unloss - aflomalive- thwelilog type (e, abova 8,000

squazo foot o mull-inkhiomo) Ia applied, and Rpproptinta foo 18 paid, Covorags Is fix vgcupled, trined of iomiéd residantinl propesty; nol

comifiaeclal wopuity o7 & “‘ ¢ a5 bug! ¥ 0, but ned Umidd o, day oare-codlers, ummﬁuy/sgxom{&mga;“w
eondilions

riurcing/care hames. Tha Jastrine: tho basls ¢ 90 and optons, avaiable. Coveragu B aubjeat 1o mio ;
speclind in this oontrast, Plosse feud your o6niact carelully, NOTE: This th not & contract of | datial Bervie, Warranly
dod y, of impiod inty
B, COVENARE PERIOD
ovaraga X! Q.aays aftor accapls ahpliention G 8 3 i1 Of applica 3
%, Your qovarage may hegl Befora 30 days i Wi racelvo p fiet coverage,

ontiiues for: Y that d
showing no lnpaa of oolerage, through andthof carror within 15 days of the order daie;

2 RERVICR CALLE —~ TOREQUEST BEAYICE: 1:880:53).540

1, You ot your Bont @axuqma tonint) sl aolify The Admint ot wotk 1o b6 perfommed Under this eoniract 53 300n as.the problom Is
chseovered. The Adminiciatorw] "mgrptpuidpb un;is-z»{»houm,,nd}gz, 7 deyo 8 wéek, SUS doys @ your ) 1-B80.-081:9056. Notkn of any
madiincilon musl b given 1o 1ho Admifilstrator pior to explation ol this contract,

2. Upan raquest Toraoxisp, thi Admintstialor wil conteol a1 avthotized Service Provider wilhin two (2) days.during nérmat buslies hicurs
wid four. (4). days on wookunds and holldays, Tha sithorized Sorvico Pravitlor il contazt You fa kchadule-a mistuslly oonvent
appattmen dujlog nomal businggs howrs, .

8: Vo dafing a0 emorgancy s a breakdown o s.ooverod sytom which tendons the dwslilng urilt 1o five in becaysy o dalects piatondangor
o haltt and pulety of e eccupants. U Feciest fof savioss st fal Wit the embrgentguideines the Adminsiratop vl nammondo
ropaiva Withln 24 bhours. lropddr’stanot bo.aomplated within thesa calarder days, (ho A aor wil pravida you whh astatus répocd. 1f
gois should roguost Bip Admlnistrator Jo perform don<ematgonoy senian cutside & hotmal buafoss hours, you wif ba eapartaible for
paymont-of addtfonsl focs srid/or overtima charges.

4. Thio Admidisraior hes tio.s0ld and sbsotuls right to select the Servige Provider (o perform tha senvice; and We Wit nol'reimblures for

saddess pefformod wihout priod apg}ova!. )
5, You Wilif ey, a trade sorvise callfod (Servioa Foe) por olbim {amount shown 60 pags_one) of thts spfun! sogl, whicheyor I lge, The
Smoviag Foa ls 16 446 VISH by Our apyrtved Sundes Plovidoer, oxobpl-es notot Sottios 0{8), and s payatite fo1ha Us oy d Sardor

Providay af-tho fime of eoch viak. Tho sevioeden apples ko exich ol dispsiched And sohodulad, fnckiding bl nat Smtted to those oalis
\WWhavoln covarsge [¢ dnchided, axctudet, o danlad. Tho sordc 10 slaa applios In thirgvant You {8l fo be pressnt ot a tohodiitod e, or tn
1 avpnt Yoed canodl a sorviso odl at thu ime & seevivs contractor 1 b1 16ulé 16 your homs o o your home,

0. §f sarvibs work nerfttmod undor thia contract should 184 then We 't muke 10 rioaresary ropales wihiout st sdditens! irade sorvico oal
o0 1op & pordod of 99 days on pantd end 30 days ot labon

D, COVERAGE (CUVERARE DEPENDANT O PLA)

‘The Gaveragd 13 for no thrs Than ona unl, eftom, of spatitnes, unfeay adiional fous ara prid: ) o ddditonal (ees are pald, covered urt,
ﬁg%tm,T of Eispp{xsr\%:flxm Qur seie dstyotion; Gerfaln imiatiora of Habithy spply (6 Civered systams and epplionacs,

1, {ES D]

WDJBD x All componants and:parto, oxcoptt

EXCLUDED: Nbles » Vonilng « Lintserpony ~ Khobs aid dlals ~ Dors - Door 38afs ~ Hinges - Glass —Laoveling and balancing - Damaga {o

i, .

2, CLOTHES WASRER

INQLUDED; All gompaneris and party, aveopl: ) .

EXCLUDED; Holgd - Plastid minbiubs - Bonp dlspensors - Fif eoroens - Knobs and dials - Ooor seals ~ Hinges - Glaes — Levellng arid
balnno!e;? ~Damago to cleiblng,

R KITGHEN REFRIGERATOR

NOTES Must o locdtgd in tha Kichen,

INCLUDED: Alf ogmpbnints and pivis, including Intagial fraezer upit axobpl:

EXCLLUDED: Racks + Shoivbs - Lighing and haddies - Fioen - foo makers, e h 5 wid 08 pedpostive

oquipment - Witer tinoa-and valve 10 koo mnkéy - Lin rastktions - Looks ot any Kind » Ineror thormad phols - Freozors wihloh tvo net an
Inlesiral pait of tho veirigetaier « Wine cooleva ‘or min| (ofrigoralors ~ Food spoitngy — Doore » Door soils rind goakols - Hitges - Qlogs «
AtdidVisual equipmont andl Inteendt uonngcuoo cdmgponty,

CHOICE HOME WARRANTY
§10 Thorpal Sircat » Eiison, MJ 08837 » Toll Free: (888) §31-5403
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“YOUR HOME SERVICE AGREENMENT

4, Al CONDITIOMNG/COQLER
&TE,D ot wxsaeding & {Gva) ton eapacily anquaslgnud {or rasidantinl use,
£D: Dugléd olocirio sentral vir gondilontng dictpd wlactris wall elr condiioning, Al components nnd pivis, {or units balow 13 SEER
angd wion Wo oo unsblo 1o !winaao sopaltiraplecemont of felid covarad oquipmont st ihe cunrent SEER raling, ropslthuplacomont will be
por{ormind with 13 SEER dauipmiont and/or 7.7 HEPF o lgharcompnm‘ ac«:o 1
EXCLUDED: Qs oir sotctiloning Systoms ~ Condensr easings - Rogisiea and Gﬂﬁs Filtors ~ Efecironta sl cloanars « Window yalté - Noa.
ducted whll urdts - Watr !owms Hurnldiflors ~ tmpropum 26d toils - Chillers - All oxtorlor condansta, cooling snd pump pods - Raol

covtiod unlosa purchasod nopmno!y o thmo of onvollinenl. We tvs notrexponalble Tor tha cots vith
brand or coloe matlo, We.vAll not oy for dny modificeions pecetsiizted by the repalr of exailag squipment of Who Instalintion of now

oq\ﬂ

& HEAT!NG SYSTEM OA BUILT-IN WALL UNIT

NOTE: Miln source of hool i home not to tiscaod & (f'vu) 61 m’“"’a?”" gusignid fol resldentinl

INCLUDED: Ml compononts and pans fee thy -opegation of the hanting systar. For un hmaw 13 BEEA and whon We arg

mnblo 1o {octiitate repsirroplocarnent of fafled covomd sauloment al tho purront SEER ratng, will be perf d wiiti 13
aquipmoniind/or 7,7 HSPF of higher compitant, sxoepic

E‘XCLUDED' AU compongnts and poris rolaing, lo gooiharmal, wolte souron feat pumas inofuding: oulside or wndorground plplng,

camponenio for geutherns shdfor valtr sourds haat plimps, rodiing of Wells fer gmmxmsl andioe Walef 50108 liual plmps, eid wel

w and wol pimp componenils for gectbeniat sisfol ater source heat pumps, Accots o valves » B casings -
ooy hanting ~ Damposs — Valves « Fuel storagd kS « Pnr'ab!nuriis SHolar ﬂeaﬂwn synloma Flmﬂecm: ard Ry valves = Fillor -
Uno dryivs Md fitois - Ol fMers, nozeies, of. sb Hoglslors collpon~ Pdmary of socondary dioin

parig - Grilt ~ Cloks - Thmom ~ Add-ons Tor zobkd systems « Hoa famps - Humidmws Floes tnd VBn!s ~ Impreperly lzed hoallng
aystems - Midmetthed systems - Chimndyn - Palial sloves +« Gabla Kaol (in qulling).- Wood stovas {ovon ft &y sourco of heailng)
Galclum bulidup - Malntopance, HOTE: Wa will pay no nore than $1,560 per coveied liem per conirsct Lerm for ascoss, dlugnosis
and wpulr or roplitoment o) &n ulyco!, hot waldy; or stesm olraulating hoating Syrtems.
G,WA HEATER (Gan ancvot )
LUDED AY o p rbx g clioulning pumps, mcug

EXOLUVDED: Acgoss ~ m’aﬁm Hlankgls - Ftwsum Teliging pdifnent bulld-up. Rpst.and compsfan - Muln, Holding or stormpe
{anks - Venls and fiuos - Thormal oxpansion tanks » Linyboy; oz Bqum wa’terhon!ors Bolar woltr hiutors - Solar cmpononts - Fue)
holding or storaga Janks - Noibs - Energy systomy - G ) grad aquipmant snd undis excaeding 75 gatons - Draln puns
and draln Hnos « T&n}dqss il hoolota,
7. ELECTRICAL:SYSYEM
) cwaemu componestsend puts; Incluiig baltn Gaitvoom gxhatist fins, pxcopt:

(iDEa ictwes Curion monoMde’ alnims, whicko dofoctors, de\«:{om of Yol418d dystema - Inferooma ard door bell systems

“Wiing. cogooy - Solar power Bystoms afanqls ~ Sefyy Gompononts - Entegy Mansgamont

Systoms - Olum auvent {1 c) whing orcompoﬁom Attlp extals > Cammarot wde vaulpmont » Aucllisy ¢ sut-panels — Broken
snd/or sovored vdies ~ Rernning of new whing for brogen w!m =~ Wire sl - Guragy doov Spenats — Cendnil vasiom systoms »
Dmnncos dyato powmanum of sttge - Clroui Overload, We Wit pey no mors than $300 per contrect tarm for scopss, disprteals and

epaly and/or
& PUJMB(NG SYSTEMBT OFPAOE
INGLUDED: "of waler, ol Qas, wablo or vant figss, excopt if caugnd by freazing of roola - Tollol tanks, bowls and
machsn!sﬂﬂ (mplaoed %I\\ o;‘s giade as nacosadey), (olisd ik ﬁpo s88ls ~Valvos jor shevgor, tud, and divorioe-angls stops; ringes and
Quio alvas - Paniasien! yins od Intotlor sump. ww « BUlNIn buthivh Witrpod) mator tod pump sasombtics - Sloppagwm%gs fn drely
snd-smvor inos up 10 100-Tosl lrom access poinl, Mankng dtonpages &0 onfy: oovmd Wihso s an acconsible round faval cloan old,

mﬁIDFD. Stoppanes and cligs in draln ind cower Ynas thist aannol by claared by pablo er.due to Iuou‘ ©d fad‘ broked, of damagstd
tipes puisidp the Gonlnes of the mali Toundation Jeven [1-wilhin, 100°106t of sicoss: potnl] - Acorss lo.dialn of daway linee from, vent or
romobal of wntor dog:u ~Cosllo lvéa!u, mdm o {hutel) ground N cloari oul~ Slab 1saky - Pl Aeng. o Clght piiing ~ Gidvarilzed
dfoin fines ~ Hose -Diunytaps - Flange: Cullnpsy'dl of damags (o waler, dein, ¢ gus, wmo of vont ings caused by uonzlnm un\\lamom
andlor fools ~ Faleels; fixtirod; cafhldqbs. Ghéwm hvada & shwm omu Bogkely #n - Pogyp and
ohoworg ~ Graaked poaelaln » c«i} ecig - Fomesd fubg - Enlh u:bdra!n echanisme’s Sink - Totol ildz
ond geals + cwnng ar nrbuung hulpaol )v.q Wh‘:lpoo) cofﬁrol p&nel - Bogtla fanka - Sewagn lécler purmps « Walor Hofisnes - Preasro
foputtons oW astiollons In fosh weler Unos cousd Uy bist, Cofrosion of chando! doposils -
Hdifing & a(omnn mnkn Saunas nndlor slam m@ NOTE; We (il provide-access to plumbing gystems ﬂvw;;h Qnobriuclod waks,
colingd o flooes, onty, and will ratue the dcadss ng f6 tougihd ﬂmh ocr.&Uan. Vievifil pry 1o mots than 3500 per conlratt tom for
aecess, diagnosls snd repalr andfor replacomand, Our authirized Servias Piovidor yAll 2lg3u \e pegeas: oponing wid vaiure 1 to rough
Hr\&h euncmon, éub}m to tha S50 Hmit !nd!smod. Vo chalt not ba mponalb!q tor payinent of the 0tat1a femove and 7opiacn any it
td, fuor gs oF aihir abslriclions Impeding atceds (o wiSs, coldngs, andlo fovis.
9, BUILT-IN M!GHOWAVE

INGLUDED: Allaomipenons and axaeph
CXOLUDEG: Doors ~ Hinfes andit ~ Doors - Door glass ~ Lights - Interlor Unings — Trays - Clocks « Shelves - Partabla or counter top

unfts > Arclng » Mg probo angembiios - Rellssyins,
x}g OVEWB:\NGIZ/BTOVE{CQDKT op (Gas o Efocbie; Buliein, Portable of Free Standing).
CLUDED; A camponents sod parts, oxopl:

CHOICE HOME WARRANTY

S14 Thorall Street « Edison, NJ 08837 « Tali Free: (868) 531-5403

FMWANY ¢ P1¢

molnts, faoks, stands or supports - Carb ofp pumps - O J grada « Gty for crana Yenlils ~ Alr conditionfng with
g Uit amt NG OO Py podtbnions lmptogmnun of mofwing dovicod « Thowmat axpansion
vatvan + Rl for - Lok datesd —de Toaks - Dreln Hing stopdagay ~ Malatananse - Noise, No mort than two systams’

CHWO073379
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YOUR HOME SERVICE AGREENMENT

EXCLUDED: Olotks (unfnks they.affect tho Godking funclion of the unit) - Meat probo sssembiies - Roflaastios - Racks - Hondlos - Knabs -
Dooe posts — Dovrs ~ Hingos - Lightlng and handias — Gikss - Sentl-hoat bursons wit only be Toplased wih standied burnor,

11, DISHWASHER

INCLUDED: Alf somponents and parts, oXoopt:
EXGLUDED: Rucks « Baskoly ~ Rollors— ~ Hingps —Hondes - Dovis ~Doos gaskats ~Glnse-- Damage caused by broken plass - Cleantng,
12, GAABAGE DISPOSAL
INCLUDED: Al - omira dinly, excopt

vd pans,
EXCLUDED: Problams and/or ;ams unusnd by orices, glass, arlom!cn objects athor then lood,
14, CEIING AND EXHAUST FANS
IRCLODED; Motor « Biidhys - Conliols - Boarlngs <~ Blades, sxcopt:
EXCLLSJDTI;:NUOFM - Bludax ¢ Bolis - Shotters » Filtorg uuhﬂnq. Nofe: Bktdars standard Is Used when replasement ls neceasary.
14, DUC’
INCLUDED; Duct from huallnn yni o polnt of nnachmem al sogisteds or grills, oxgopl:
EXGLUDED. Aoyt oriin ~ ! ~ Vanly, fluos end brésohing - Dyclwok exgosed 16 oulside
iy 51z od o dya 1o ettt and/or Jsok o support - Damipes molors ~ Diapnoealo lesting of, or

locating toa}w i ducmovk lnc(udmg bul ot Hemlied to, as roquived hy w fodersl, tlelo. or Joval fow, ordicantd of toguintion, of when
roquiced difa 6 tha el ol syton cqulomont. We wil provida socoss to icthough unobi walls, cnﬂlngn
o Hoors, only; and will etuin ma accass opaiing 1o touph finish condion, With respdat o ov o
otharvian Inniuossibla ductwork, We will pay o more than 300 por aonirect term for ucchss, dtngnosls ang repoll cr
mpxbnemm. Quy aulhmlzod Servige valda' will cleag the peass casnlip it fohim (o a lolgh ﬂnl:sh condﬂm, sublest 16 the §500 It

& ghal) pot by t of tho'cost to rediove fnd. foplticd any bult-ln apy fioot Ings of
heeshalrucions bmpoding mm [ wn&o. callings, endier Hpare,

8, GARAQGE DODR OPEN

ICLUDED: All cempenonto fnd parts, exacpt:
EXGLUDED: Garage douts - Hingas - Springs « Sonsors - Cam — Travejors < Teocks + Relfara « Romols roceiving andfor frnaming

davk:es.

wcwmso 18 covored ;y:lwﬂ o sppllsnce. limited fo.Glothes. Weshor, Clothos Dryoy, Romuaraior. D(shwashef. Hoating Sysiom, and
Watsr Hﬂm) bmx: Bown pw Sociion A dlio! g)tmu subject 1o & elhor. condrnat g o i ea fot bo
Tepalrat); W replacn Sho m'aﬁamcwhh 0n E EHG? STAR qupifing prodiet (pubfoot te avaliabifty, cxsiieioia and fnkatons), ona with
stmilas and mca mlums g3 e

EXCLUDED: AU other'vofitrsat limiiationy of 1iab('1xy and oxclusions apaly.
£.QFTIONAL COVERAGE {Refuirva-Additionst Paymeny

NOTE: You mpy purshase any Optional Goverage lorup 1030 days afler of C Hi age shall not
noh";’gmo mpg::r of paymmt by Us dad such Covarege shak uxp(ve upon expliation of Oovarsgo pﬁod In Sectlon B
PROL AND/OH SPA ECUIPMENT

INGUDED: Both pogl it bulitdn $pa opiipment (exderfor tot lub and whiool} ara govired If they. uilize common squiament, Hl they donot

utilza common equipment, tho only ond or Big shw I nwa(od Upjoss nn eddtonnl fog b pald, Covaragn sppiias o above greund;

weoesibio wotking compononid end parts of the hiscting ng-snd fiiration systom esfolotsr Hoater = Pump -~ Mofor » Fidor - Filter

tmes - Gaskot - Blower - Tmoe - Valves, Imiled to bmk ﬁush. &ma‘m ohook, and 2 and 2-way vlvas - Reldys dnd dwilches - Poot swsop

frivtge st pump  Abova ground plumbl and Wifng é

EXCL a : lmalv{u of aboyve: arour;noohlspas muu [ da 4 - eeoyopio boefds ~ L ~ Unets ~ Medntensnco » Stuchief

doledte « @ «Jas o O s nd ok pumping $y510ms - Fod] sovar and ridpled aquipmont~ Al fine

Mdmvdvu . ewtm drdoiachsbie cloaning mpmm a3, bul 1of fim(ad (0, padl ewenpy, Dgu"ﬁ = Tuebo vaibos, skimmarn,

chiodnators, and lonizess - Fuel sloago tanks - Disposabie Miration piediums ~ 6 K o Qortodbd fiise casihQs ~ Giids » Cortridgas +

Hoa' pump Sall water systema. Wo Wil phy no mote Thart 3500 per conlract temn {or doceds, disgnoats snd rpaty andjor

oplecoms:

2 SEPTRY ’ﬁ\NK PUMPING

INCLUDED: Midri fne a!owwo&ldogs (ono Umd only, and muslhnva Ma)ing acoded of oleds ¢ut). i a stoppdgo i dus to a séplio tank

btk 0p, thor woe wil piirip thio a6pils tank ana tima during tha toam of the plan.

Covarsgoosn only-Hogome effcotive If & septs omtifiotlop wan comploied: M;Nn 80 daya prior to dose of sdle, Wa resarve thie 1lght lo
05t aoupy of ffie corliioaton pror to donvige dispatoli,

& B0 The ooat of golning or finding dccesa 1u thy a6plp tank and the vost of sowar ook ups - Dlposel of waste - Chemigal

‘“‘%”“ai““uﬁé‘”"‘ - Lodch fines — Gess pools - Mechankal pimpa/systemd, Limited to o tolal of $200 maximusm,

9, P

INGLUDET: Ak componaiis and parts of wall pump utiized for i dwelling ondy, sxcen

EXCLUDED: Holging or-storsga tenks - Dlipglng — Loosting puinp ~ Puinp temoval - nodrmmo of walls- Wali casings -~ Prosstirs tanke -

Proscu(a swfiohoa pnid pavgos.— Chotk valva ~ Rojt valve « Diep pig. Plplng or RO4EA Tnos iaadinig.tq or connecling preasure tank

1 mitn dveling In:!unmn Widng from ot} box Ao the putrs » Booster pumpa ~ Wall pump and ivell piimp companenls Tor geothermet

ador water Souicq heal pumps, We wiil pay no miors than $500-per contmel tomy for a¢resy, diagnosa and ropsir andfor

ioplachmont, .,

4 SUMP PUNP

INCLUBED: Pormunostly lnsfallod siime pump for grousd water, Within the fainddlicd of the homoe o« eitechied garage, axvopi:
EXGLUDEDl:smgﬁwﬁ ] 0ctor pUmps - Porfubly pulis - Backilen provontors — Chbek valves « Piging modificationa for naw lnstalia,
5. CEHTRAL VA

GHOICE HOME WARRANTY

510 Thorigil Gireat « Edison, NJ 08837 - Toll Free: (888) 531- 5403
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YOUR HOME SERVICE AGREEMENT

INGLODED: Al mochenical systsm sompononts and parts, excopt:

EXGLUDED: D -~ Hos o8 ~ B}

€. LUMITED ROOF L. EAK Slnms Famlly Homot Only}

INCLUDED: Ropu of shaho, shingfe, ind comgostion roof leake ovar e pcovplod iving neea.

EXCLUBED: Poruhiy - Paﬂoe —~Crockad endlor missiog material ~ Foam ool » Tar wnil gravel ar motnd 160t - Comwond ghakos - Mesonlte

shinglis - Flat-or'bulleup roof ~ Slrtural loake adjocert 10 or oaustd by eppandagos of any Knd ~ Downspouls Flashing - Gultore =

Skylights = Dboks - Patio sovar - Solar enulpment - Boo! Jacks - A ~Snielbte = Cimnays ~ Partis] roo! tpl .

Pravinioiive malenance,

NOTE: {f roed st ba panimr or completoly roplacad to ellect rapalr, thls coverage dode nol epply.

7. BYAND ALONE FREEZE

WNOLODED; Al pats sodcompmm that elfect tha opasdtion of the urit, eizapt:

EXCLUDED; tca-muKoh; and rolafed equip ~Intorin) shell — Racks ~ Shalves - Glass displays ~Lights - Knobs

md 0vps - Dials ~Ooors « Daor souls npd gabkels » Door m\geu Door handles ~ Glass - Condensation pans — Clogged dralns and
0070d Iinos — Gratus - Foog $poliio « Fraon - Disposal and roospiurs of Freon.

3. BECONO ﬁEFR]GERAYO

INCLUDED: Al Bid pars, Inclsing Integral freezor unlt, cxcept )

EXCLUDED: nacks Shelves - ugva)nqw hartdies - Frison - (00 makers; koo Rexd 1holf rospect

exuipment - Wolde §nas and volve (o log maker < Ling tesbriziong < Laeks of eny kind - anmkx vmrmnl sholls - Frocraa whioh are not an

ln]o;;ml1 m of the velrigsrator - Food spolidgu ~Doern - Door psaty and gaskely ~ Mingos - Glasd — AUGVVISUAl oguipmont and Infosnat

conned .

k) ssmo 8Ys

INGLUDED: Stwaga plootor pump - Jot puisp « Asrobla pumj - Septic ank-and ling Hom tiouss.

EXOLUDEO‘LG&I! Ginos  Fiold Hnes - Laters ¥nos - T80 flokts und fonch beds + + Ingulticiunt ¢opacily « Olgan out - Pumping, Wa will pay no

moris {an §500 por contract term Yor accass, disgnosle andéopalé sndlor seplacamant,

B LIAATHONS 0¥ LIaBILRY
1.Yho lqﬂwlng a6 not instudsd duting, the contrao! lavm; {f) malfunétion or improper eparation due to rust or oomosion of Al systems and
upp&unm. {1} 908upood duotwaii, (1) Kndwn of inkiniown pre-axisyng condilony,

2, Wa st M roeponsiits for providing acdeds 16 of tioslng acomss from any covared ltam which Is concret-ncesed of othérwlse

obstrudlad or inaccaseiblo.
3, AL Umes It I noopssary 16 open walls o cdHnus lo make mpu.‘rsf The Sorvsco va-da: ob(amed by ¥e v closo tho opering, and return

on{lnuomrx}mundn!m Wao are hot of any watt ings, fioer s, plasioy, coblnols, oounter tops, ing,
01

5‘ amndmpem]bln for ihé ropatr of any dolocls or porformianto of souling sl

gw gmw Y o ¥ihing and applinrca mansgomnt eydlems, eolar systeins and equipment ara not
B You mny bu'ché:goé tn sidditional (ee liy the SeMuo F'tovldef to disposa of an old apfiianas, system or Inoluding, But not
fimttod to the{elloxing Xamss oo ) unité, vspors 3;.00 Hots, refrigeseiom, treazers, water hoalérs, and eny

aim of agallsnce which
?.”{Lo o, now&bb: la wahvoMm lmmdm of oo, mn;odtéa lnctuding bul nol limitad to mold, load polnt, of Rebautos, novcosts of
. wg’ .1, 4o W arg nol tibbia for any fallugs 1o, obuh-n timaly sorvfos duw
00 wnkal. tnolud‘hn A not mnuod 1o, lsbo( mﬁcu!lleo w dolaysin ablalibg ports or “f
n. Wb ms no( Tishte for. fapalr of coridiifo d by ¢ y bilid up, nupt e caadaten, miidaw, mn{d. misuse of ekiline,
foture (o dem o ma!mdn 4 gpecif b}lhu Oqu)pumtmmumcwr«, m!sshg pmn struttural chariges, fit, froedng, olboldoal filure of

o ol of héme, storme, secldonts, post Uamigo, ocls
Go's mr::{wddueso mmg;vnm!nndequalq Wrlpt plosayuny, ' ' 199, s of

5. Wohava tha 5610 1ighl o dotermitng Whatheér & sovorod system, o oppli witl bo topaieexd or foplaced, We are 263 ole foe |
teplncemest-sopdproant of sindlar fortuios; cappolty, and stlicndy, but not ior‘mmmng dimenslons; feand or color, Wa ave not rl;apomlblo
{o upqmda, Q0MponHile, padts, of equlpmon o Facuifod dug 16 1ha inoompatiifty-of Ve axsting equlpment Mm the togiscemont iy,nam o
“,‘}?' o compbnont of partthoredl of Vith now 1yps of shemlon! of tierertsl uiized 1o tur tha reph buttiet
ad 10, w!ludmda In mmetogy. ‘rofiigenrd recSiomonts, ¢ dﬂclmcy B mandatod by fodecd, $1a19, of tocad ovormnmesa, ¥y pms are
o longer avallsble, Wo it olfor d oash pa mom Tn the amaun of thy aamaao oos( :wn pm-s ond dbof mu sayoted ropar, Wd
Tosoivg (he' r(uhho umla pnna st iny g o for 107 1 diiat
o ghavaTadlity -of oo (8. 11 owover, W Wil provide rolmwmmam fov 0)m eoals of ‘mo patd delguntried by
vessorindy llowance !o: f ¥ resorve i right to rebulid g part o companont, or roplace with a et part of

el
10 Ei’ wo nol Nablo fo¢ ropalrs seidtsd o costs of othor Incid ovals pedociated with
mpckliorlons.of snpfionans; oomponems o instillalon of dlfforent emip ment umtlvr syslams. Exogpt ds toquired to mn)nmn qompa.ﬂsﬂﬂy
With saupment omnv(m&umd ‘(: ba x‘«ffﬁ \“{ﬁ%’ " Haiifm;;' Nﬁa’hu co“mﬂm.‘ Wb ?:a”o\ ! 1d for Broviding Upgeadds
oong:oqcn ,p:morqq pmBot Tequlr us (o Inoorip! - 008Ung. equipinen) \ﬁh(humpmomnm tam, ando o

v arl; Inoluding but net il mw& to amctmw 83 miandated hy fodarat, s(deurlorazcovaﬁm orits. HYB ad

1. Wu o B rosponsibls 1o ropaiy fedtted o fnadequady,. iask of
ayntome, Undonized systems, previcus repalr of dadign, mw(hetwa/n dedgol, and nny y modiication to o By\alamu soobanc
12. Wo'sre aot labio tor notmal & Tpubing mdnxennme Wowld no{ pay fo repahb a( ldlmea Ihat resul fram tho Cuntroat noldo; ‘s (allura to
porform gl of reiling For'.akample, you pig’ rosp ) - Miitenanas end oleaning pumiant to

ES
S

CHOICE HOME WARRANTY

Thomali Street « Edison, NJ 08837 » Toll Fres: (B88) 531-5403

R e

CHWO073381
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YOUR HOME SERVICE AGREEMENT

manufeolurors’ epecificallons, such as pardodio cloaning of heallng and alr canditloning aystems, evaporator colis nd condanser colls, us

wek ps poriodio litor rdpincomont.

13, Wa wo not Hable foc the Topalr of ropl prada L, systoms or Wa shail pay no maore than

$1,000 in sggrogato Tor pmmsrom! s%daa ofu)w ap;:xh‘mus such #s, but ol {imitag ta, beond pames aieh as Sub Zuro, ViKiRg,

Woll, Bossh, Ji nd o1a.

14, Worogerva the ﬁghx lo ob)nln uocond bpinion at'Qur taponse,

16, Wa efe not fegpanalble for sy, repdlr, coplocomont, inalaliaion, or medification of any sovered systoin o apdlinnan adsing trom o

gmnulacmm’u teuall o datent of sud cavered Heins, nor nay cuvered ftam whitw sV Linder an pisiing fonutactutar's, disulbwtor's, ordn:

o wivERnly,

18, Wo tesorva e right 4o offer aush back [nliey & repalr or fopiacoment In the amount of Our actual cost {whioh at imas may ba fess than

retll} {0 10pelr o replace aty covyrad system, camponnnt or applfance.

17, Wa'aro viot responsibio for the rapalr of rapvmemant of any aystom of appilance or component o part thoraol that Has beon pravicusy,
ot s inod o by defectivo by the G Product Safoty Commiosion or the mimuldaturor and for which shhor Ties

Esuod. oﬂmmns, awunlno o maﬂ o0 which s dfiarwise nooesshaied dun to falluro causod by to memdbstinar’s Impropor dosion, use of

L, tormisla, X Frocuss o olher eanuliclurdng defact.

18, Wao wi not pay for she repals o replncomm o any covered sysfems or app I they are lno; 1o 83 @ result of known or

unknann pra-gxisling condliions, doficlanclos andlos delools,

18, You agros that Wo zen nof Rabdla tor the newaov!co or other conduot of the Gerviae Peovider, nmen a0 Inhurer-of Sorvice va!durs

portormancg, You wye sarcs thet We are not abe for ), bdleoe Funtve You

walvo 1ho rght to o sicl damagps. Your solo ramody tnder this aptsament ly fo'uvery M‘ 1ho cost: ol he roqu!md 16p0ir of th Innomom.

whkl;hmmr I3 1005, You sgjton that, in na dvan, vdll Our flabiltiy exceed $1300 pér condract flam {or scceus, dlagropls und ropalr o

replacement.

G, Mediition
fn the event of & dispute over clalms or coVorhigs y6ut sgras to-fily 4 wittien cmm wlm uUs and'anow s Ahirty (30} calondar duys lo

faspond (o 18 clalm. Tha pariles 2gron so modiate In gaod fdtth bafore In1 the Giate of Navad,
Exwcat whero prabiicd, I  dapuio.lecs from & raialee 10 his Agioamah or s S eath, oo 1 D apuite aanes Lo tonion phrioh
diroct distussions you ngresthet:

1 An am 28 disputes, ololmy and calises of potien Aifsing Ng or ¢onvioalod vith-iils Aprocmanit shall be respived: lndlv!d\lnﬂ% %\m'

“foin of clnas sction, ang cx:;xmdvaty by the
ba, Qontrovorsibs-of tiima shal mbm!uw 6. arbliraltn rogaidinss of tho
limnitatdon nénifect tod, commeon law, slatutory, of ug;u!anory ulos o ety
2 Aby mg“nﬂ c(ﬁm’s, Judgments and swarda shall be Hmitod to ectel cit- n(»puckm ooats ncurred 1o A maximum of $1500 por-clalm, but In
no event dttoaal
3. Under ne mu:mmmw Vil -you b g«nﬂn«i to.obaln.swards for, ond you horeby waive mt rights Yo elatm, Indifvot, punifive, lncidonts)
ong consoqumlm damagcs and um wd‘amaqoﬁ. tihor than for sctval outof of pYponiBek, 800 any und ol 1 dghtu {0 havd dimiegss
odd ok suues wﬂd quusuonc concomino -thg comﬁwﬂun,.vdld i Infowpratation and onforceablliy. of ths
Agretmant shall:bs govo with, tho laws. of o Stsla of Novads, ALSA, withot giving offest to sy
shioica of [ o qontict of Jaw wm (whmhot of \hs«smtad Novads of any othior risdiction), whioh vould cause the spplicetion of the laws
of nay jurisdiction ofnof than tha State of Nevada:

Asbltration Aswﬁwo“’h thy gfalo of Neveda undor ls!

H. Sovorabifly
1 any grovislon of this Anreemant bs-found t bo doniray to faw by a ool of compatant jurisdh suhp shall be of no forae or
aifect; But Yo romulpdot of thle Agratment dhatl coallntia I full fares and ottect

1 BUILOING AHD 2ONING OODE NEQUIREMENTS OR VICLATIONS

1. Wao wii nol eontrect for secviegis 1o meat cuirent butding or zoting code roquiramonts or {0 corroct for coda ialetions, nor will it tonbrect
for aervioda whep pospyis canpoi ba omuned Wow.\t na pay torthe ccsl o (;bmn porinks.

2. Gxcopl'es foquinoddo i drit d {0 00 19 SEEH addjor7.7 HERF os Highor nammnw, We-no
not rosponsitin for upgiede of aitﬂboml oosls ar mtpenio: thal sy bia socubed o modt currant bulicing te :onlru & requiremants or
sorrect tor codo victstiona. This Indfedes £dy, county, atato, fodoral 8nd uily rogutations and upgtedes 1oqulred by Tow.

4 MULTIPLE UNITS AHD INVEGTMENT PROPEATIES

1. ll the conraet Ia Jor dupdess, tiping, oF fourplox dwaling, thon ovbty unlt.wifi In such dwellng must be ubvered by O caniract with
le oo for 10 apgly 16 comnion systoms pnd applances.

2. Tl thin Gonterct i for & UNt wnhlu ¢ mump!oum of 8 ot mora; tho only dms ocm(u]nod within 1he ¢onlines of oach Indvigisn) unit are

savodad, Common cystome end applisnces are oxclded,

2, Except as otharwdsa pravided In {his sdotlon, ayslams ond npp ara

K. TRANSFER OF CONTAACT & NENEWMA

4,10 ywrcoyomd proposty [s a0l durligthe torm of this ponrac You must notify Ua of the chiange in ewnerohip and subndt the name of the
noy oy by plionlng 1-386-08 £:9658 1n otder 16 traimfer coverags {o tha now owner

2, Youmoy.transter (s conFaot ot ény Time. Thate {a 1o {60 to analor gordran

9. Thg conteact'mny bo rongwad & Olr optlon and vwhte parmeitod by stale lnw in thet evert You wil be nolitied of the pravaliing rate and

torma for vongwal

CHQICE HOKE WARRANTY

510 Thornoll Streat » Edison, NJ 18837 « Tolt Free: (088) 531-5403

dory uridot whish thoy edse, tnthiring wiRiow

CHWO073382
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YOUR HOME SERVICE AGREEMENT

4. i You u{pci‘ma monihly. paymont option apd Wa otoct 10 ronga your Sonlragt, Wo will nolify You of pplizable ralo snd loima.of tonownd
during the Testh month'of your conUeed, You wif sufomulenlly be fonpwod for & nionthty aoverage parfod unless You nolify Us ln wiling 50
doys prior Yo tho expicalion of tho controct. Your fiest payment for tho nox) conbrdet 1erm wil be.aonstruod ws authorlzation for moniho-

month charg oo,

L CANGELLATION ]
Thia ls 6 gotvice contraot for replt, i mis !, of pary  of tho. {q Ksted ot &0 d-.nmud manufociurad of sold by the
f sorvi of | You may oancet

manulocturer, Thig lsnit b contract of § 68

within tho It 30 Yoys of tho &ddr date for o Mund of ! xho paid confraol 1060 You vy cancel dlm tho run\ 90 daye wnd You ghel bo
onthiad te a pro nata refund of (ho prid oontract foo for the usaxplred 18am,-losa @ $50 adminlsirativg foo, 1 Wo Do not provido a rolud
willin 45 days of canaiaton aton percant penedty for-080h 30 day pariod or perion thiredf ahall be added to tho refund,

THi conract shafl ho non-goncethblo by Us oxcep for:

4, Fallurs by Youlo pay an amount whon dud,

2. You ero ovnvioted of o crimia whioh results In an Incloase fn the sendce roquliod under tha sarvice nummeL

3, Fraud or miareprosontation of facts matéxtal by You o the ) of thig orin

4, Anazt of nmission by You of & victation of any caneion of the sevien uonuem byYov. proided lhu Lho n:t. omdzgion, of vidadon

occuriod altof the effoctive dals of tho genvice sonrac and oylatly i 03 tha sonvice reduitod unddr thy sonvies
conol
8, A motorial ohange Intho nsture of exters of thé raqulrod serv)ao ot upau which ooourns shtor mo dlactlvn dato of the sorvico contrast and
wgc‘f: cauits Iho Tequired sorvi of repalr 1o bo beyond raemplatod At tha time that tia

06 contraal was Jasuod oF sold.

%
1t Wo garces ihls agroomolt for ong of iha rojsons fisted abow Yau chai.ba enfliled to a'pro iat velund of the paid coateact féo for the
unuxpkod 1oy, md Wil nd ko chnmod ) x:dmlg:amm 100, Wowil provida 18 days'nolics prior 1o canceliadibn of this oniract

Al must b sted in wilting.

CHOICE HOME WARRANTY

510 Thormull Stveet » Edlson, NJ 08837 - Toll Frae; (888) §31-6403
A i T

CHWO073383
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From: Dolores Bennett

Sent: Waednesday, July 27, 2011 2:39 PM
To: Hariand Ambom; David Hall

Co; Tod Bador; Gannady Stolyarov
Subjact: AE: Cholco Home Wasnfy

Mr. Hall:

Cholce Home Warranty is not registered as a service contract provider in Nevada,

Home Warranty Administrator Of Nevada, Inc. (Org. ID # 113194) is registered as a service contract provider in
Nevada, and only has ons setvice contract approved for sate in Nevada at this time: Home Service Agreement #
HWAADMIN-8/2/10 (Approved: 11/22/10). That contract is under the “Home Warranty Administrators” name and makes
no mention of Cholce Home Warranty. However, Home Warranty Administrator of Nevada, Inc. has a pénding form filing
{Fillng # 25290) in SERFF for a new contract callad “Choice Home Warranty” {Home Setvica Agreement # HWA-NV-
0711) :Iaﬁng Home Warranty Administrator Of Nevada, inc. as the Obligar, and listing Choice Home Warranty as the
Adminlstrataor.

The cover letter contalns both Cholce Home Warranty and Home Warranty Administrators logos and reads,

%+ Woaelcome to Cholce Home Warrantyl You made a wise decisfon when you chose to protect your home with a
home warranly. We appreciate your
busiiises and look forward to providing you with quality service for afl your home protection needs.
To abtain the most value from your new home warranty, please take a moment fo read and understand your
coverage. Your coverage is dependant on the plan you have selected.
Should you have a problem with any of your covered systems or appliances, please call ys toli-ree at (888)-531-
5408. We are avallable 24 hours a day, 7 days a wask, 365 days a year, or slmply fog on 1o our website located

al www.CholceHomeWarranty.com and fils your clalm online.

However, the agreemerit reads,
4 Throughout this Agreement the werds *We®, *Us® and “Our” refer 1o Home Warranly Administrator of Nevada, inc.

{HWA), 80 Washington
Vallay Foad, Badmingter, NJ 07921, the Obligor of this Agreement and it Is backed by the full falth and credit of

HWA. This Agreemantis
administered by Choloa Home Warranty (Administrator), 510 Thomall Strest, Edison, NJ 08837,

That panding filing is stilf under review pending the company responge to our objections to certain statements, wording
and typographioal strors in the contract. We will approve the contraot after they corrsct those errors,

Dolores Bennett, ARC, ARM, AlS, AINS
Insurange Examiner

Property & Ciavalty Ssction

Nevada Division of inaurance

1618 E. Colfegs Parkway, Suite 103

Carson Clty, NV 897068

direct: (775) 667-0763

main: (775) 667-0700

fax:  (775) 687-0707

dbenneit@dolslale.nv.us

Viait us ontine at the Sarvice Contracls Saction for service contract provider raquirements, fifing informatlon, and more.

From: Harland Amborn

Sent: Wednesday, July 27, 2011 1:39 PM
To: David Hall

Cc; Dolores Bennett

Subject: Chalce Home Warranty

CHWO073384
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HOLLAND & HART LLP
9555 HiLLWOOD DRIVE, ZND FLOOR

LAS VEGAS, NV 89134
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Constance L. Akridge
Nevada Bar No. 3353
Sydney R. Gambee

Nevada Bar No. 14201
Brittany L. Walker

Nevada Bar No. 14641
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134
Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee@hollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc. dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agerncy,

Respondent.

Petitioner Home Warranty Administrator of Nevada, Inc. dba Choice Home Warranty,
(“Petitioner” or “HWAN™), by and through its counsel of record Constance L. Akridge, Esq.,
Sydney R. Gambee, Esq., and Brittany L. Walker, Esq., of the law firm Holland & Hart, LLP,
hereby requests a hearing pursuant to NRS 233B.133(4) in connection with its Petition for Judicial
Review (the “Petition”) of the STATE OF NEVADA DEPARTMENT OF BUSINESS ANDX
INDUSTRY - DIVISION OF INSURANCE’s (the “Division,” or “Respondent”) Order filed on

December 18, 2017, in the matter of In re Home Warranty Administrator of Nevada, Inc. dbs

Choice Home Warranty, Cause No. 17.0050.
vy

»

RECD&FILEL
WY AUG 15 PH 3: 4,3

RO ey e

Avone Y WDVLATT

piaali,

LLERY

. COOR

CEFUTY

Case No. 17 OC 00269 1B
Dept. No. 1

REQUEST FOR HEARING ON
PETITION FOR JUDICIAL REVIEW
PURSUANT TO NRS 233B.133(4)
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9555 HiLLwoobp DRIVE, 2ND FLOOR
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On December 22, 2017, Petitioner filed its Petition on the above entitled matter, On
February 16, 2018 Petitioner filed its Opening Brief in support of its Petition. On March 19, 2018,
Respondent filed its Answering Brief. On April 11, 2018, Petitioner filed its Reply Brief in support
of its Petition. On April 19, 2018, Petitioner filed a Motion for Leave to Submit Additional
Evidence. On September 6, 2018, this Court granted Petitioner’s Motion for Leave to Submit
Additional Evidence and remanded the matter back to the Hearing Officer. On January 22, 2019,
the Hearing Officer entered an Administrative Order on Remand. On February 22, 2019, Petitioner
filed a Motion for leave to file a Supplemental Memorandum of Points and Authorities and Amend
the Record on Appeal. On June 18, 2019, this Court granted Petitioner’s Motion for leave to file
a Supplemental Memorandum of Points and Authorities and accepted the documents as part of the
record on Appeal and ordered the Division to file its response within 30 days. The Division filed
its Response to Petitioner’s Supplemental Memorandum of Points and Authorities on August 8,
2019. On August 15, 2019, Petitioner filed herewith its Reply in Support of its Supplemerital
Memorandum of Points and Authorities. This matter having been fully briefed Petitioner hereby
requests a hearing on its Petition.

DATED this 15th day of August, 2019.

HOLLAND & HART LLP

s 5o

Constance L. Akridge

Nevada Bar No. 3353

Sydney R. Gambee

Nevada Bar No. 14201

Brittany L. Walker

Nevada Bar No. 14641

9555 HILLWOOD DRIVE, 2ND FLOOR
LAS VEGAS, NV 89134

Attorneys for Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty
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CERTIFICATE OF SERVICE
I hereby certify that on the 15th day of August, 2019, a true and correct copy of the

foregoing REQUEST FOR HEARING ON PETITION FOR JUDICIAL REVIEW,
PURSUANT TO NRS 233B.133(4) was served by the following method(s):

1% U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General
STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101
ryien@ag.nv.gov igrigoriev{@ag.nv.uov

Attaorneys for State of Nevada, Department  Attorneys for Staté of Nevada, Department
Of Business and Industry — Division of Of Business and Industry — Division of
Insurance Insurance

%} Email: by electronically delivering a copy via email to the following e-mail address:

jgrigoriev@ag.nv.gov

ryien@ag.nv.gov

Db/ o

An Employee of }#)IYand & Hart LLP
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Brittany L. Walker oy gﬁ“ﬁ@
Nevada Bar No. 14641 !
HOLLAND & HART LLP T

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hotlandhart.com
srgambee(@hollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc. dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF)  Case No. 17 OC 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No. I
WARRANTY, a Nevada corporation,

Petitioner, NOTICE TO SET

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent.

TO: Nevada Commissioner of Insurance Barbara D. Richardson and The State of Nevada
Department of Business and Industry, Division of Insurance, and their counsel, Nevada Attorney
General Aaron D. Ford, and his Deputy Attorney General Richard P. Yien and Senior Deputy
Attorney General Joanna N. Grigoriev.

YOU WILL PLEASE TAKE NOTICE that counsel for the parties will appear
telephonically before the Judicial Assistant of the above-entitled court, on August 28, 2019,
between 9:00 a.m. and 9:30 a.m., or at a time set by the Judicial Assistant, to set this matter for

hearing on Petitioner’s Petition for Judicial Review Pursuant to NRS 233B.130 & NRS 233B.133,

/17
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Constance L. Akridge (702) 222-2543

Richard P. Yien (775) 684-1129

DATED this 15th day of August, 2019,

(N2 o0

Constance L. Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

HoLLAND & HARTLLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty
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CERTIFICATE OF SERVICE

I hereby certify that on the 15th day of August, 2019, a true and correct copy of the

foregoing NOTICE TO SET was served by the following method(s):

% U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General
STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101

ryien@ag.nv.gov jgrigoriev@ag. nv.gov

Attorneys for State of Nevada, Department  Attorneys for State of Nevada, Department
Of Business and Industry — Division of Of Business and Industry — Division of
Insurance Insurance

¥ Email: by electronically delivering a copy via email to the following e-mail address:

igrigoriev{@ag.nv.gov

ryien(@as.nv.gov

Wi

An Employee of H(ﬂland & Hart LLP

13402347_v1 104645.0001
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In the First Judicial District Court of the State of Nevada
In and For Carson City

* * * *

HEARING DATE MEMO  #iC0 & FILEY

AUH?C\-’ ROWLATT
Case No.: 17 OC 00269 1B (é: 0

Aot

/ﬂ;,[;,»»;» LI

HOME WARRANTY ADMINISTRATOR OF CONSTANCE L. AKRIDGE, Esq.
NEVADA, INC., dba CHOICE HOME Attorneys for Petitioner
WARRANTY, a Nevada corporation,

(Rt

Petitioner,

RICHARD PAILI YIEN, Esq.

vs. Attorney for Respondent

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY - DIVISION OF
INSURANCE, a Nevada administrative agency,

Respondent.
/ Set In Department: |

HEARING on Oral Argument on Petition for Judicial Review
TO COMMENCE on the 7" day of _November , 2019, at_1:30 p.m.

TIME ALLOWED 2 hour(s)/day{s) NO._ 1 Setting

Telephonic Setting DATED: August 28, 2019

Petitioners’ Counsel

Telephonic Setting ﬁc&meé 7. Zuseell

Respondents’ Counsel JAMES T. RUSSELL
District Judge

CERTIFICATE OF SERVICE

L,

f
The undersigned, an employee of the Carson City Clerk/District Judge, hereby certifies that on thez_a day of August, 2019,
I served the foregoing MEMO by sending a copy thereof via U.S. Mail, postage prepaid, as follows:

Constance L. Akridge, Esq. Richard Paili Yien
9555 Hillwood Drive, Second Floor  Deputy Attorney General
Las Vegas, NV 89134 100 N. Carson Street

Carson City, NV 89701

SUBSCRIBED and SWORN to before me
this__ day of , 2019
AUBREY ROWLATT, Clerk

Angela Jeffries

BY: Judicial Assistant, Dept. |

Deputy
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RECD & FILEL
Constance L. Akrid w09
Nevada;lBear No. 335g§ 7619 NOY -6 tH3 0

Sydney R. Gambee

It

Nevada Bar No. 14201 RUELET B
Brittany L. Walker o {; ‘ 1
Nevada Bar No. 14641 % 4 avipd U
HOLLAND & HART LLP Ao ‘Uﬁﬁ

9555 Hillwood Drive, 2nd Floor
Las Vegas, NV 89134

Phone: 702.669.4600

Fax: 702.669.4650
clakridge@hollandhart.com
srgambee@hollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF| CaseNo. 17 0C 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No. 1

WARRANTY, a Nevada corporation,
LEGISLATIVE HISTORY STATEMENT
Petitioner, REGARDING NRS 690C.325(1) AND NRS
690C.330

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent.

Petitioner HOME WARRANTY ADMINISTRATOR OF NEVADA, INC., dba CHOICE
HOME WARRANTY (“HWAN), a Nevada corporation, through its counsel, Holland & Hart
LLP, hereby submits its statement and analysis as to the legislative history of NRS 690C.325(1)
and any relationship to NRS 690C.330 pursuant to this Court’s directive via e-mail on November
5,2019.

NRS 690C.330 was added to the Nevada legislature in 1999 when the Nevada legislature
added the entirety of the service contract provider chapter to the Nevada Revised Statutes. Prior
to 1999, there was confusion as to how Nevada would treat service contracts, as some were

1
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considered insurance and some were not. “The Division of Insurance would make the
determination on a case-by-case basis. Regulatory certainty was necessary because if the industry
was regulated as an insurance company, the regulations became too burdensome and denied
consumers service contract options enjoyed in other states. Administrators or those involved with
third party administrators would like to compete on the same level playing field as others in the
industry.” Minutes of the Assembly Committee on Commerce and Labor, 70th Session, April 5,
1999, attached hereto as Exhibit “1”, at 3. Of particular concern was the onerous nature of
regulations placed on insurance companies because “[i]n order to qualify as an insurance
company, very high standards had to be met. The standards were so high they acted as a barrier
to service contract providers acting in the state.” Id. at 5.

Relevant here, the definition of an administrator was carefully considered by the Nevada
legislature in 1999. “As originally drafted, the term administrator included any person who
carried out the terms of a service contract.” Id. at 4. But “an administrator was not the individual
who would carry out the terms of service contracts. The person who did such would be the one
who repaired the covered product. The administrator was the one who managed the program
behind the scenes. Administrators were not contractually bound to provide the service but made
filings with the state, oversaw the accounting of the program to ensure financial standards were
met, and ensured the provider met obligations.” Id.at 4. Here, “for simplicity of regulation they
attempted to ensure the provider, as the obligor, was the ‘one stop shop.” The administrator’s
activities were the responsibility of the provider. They were responsible for their administrator’s
actions and the Division of Insurance needed to go to the provider and inform them they had a
complaint, which would allow for clarification of the problem.” Id. at 4.

In 2011, the Nevada legislature added NRS 690C.325 to the Nevada Revised Statutes.
The provision gave “the Division more authority to suspend, limit, or revoke a service contract
license.” Minutes of the Assembly Committee on Commerce and Labor, 76th Session, February
25, 2011, attached hereto as Exhibit “2”, at 15. The same bill also enhanced financial security

requirements for providers. See generally id. The bill did not revise the statutory scheme for

AA002296




HOLLAND & HART LLP
9555 HILLWOOD DRIVE, 28D FLOOR

LAS VEGAS, NV 89134

registration of providers and did nothing to change the legislative intent from 1999 that
administrators “manage the program behind the scenes.”

Nor does NRS 690C.325(1) replace NRS 690C.330. The legislative history is silent as to
how the fine and civil penalty provisions of these two statutes should be harmonized. There is
nothing in the legislative history that indicates that the aggregate cap on similar violations in NRS
690C.330 should not also apply to fines imposed under NRS 690C.325(1). In the absence of a
direct conflict, the two statutes may (and can) be read together. While there may be a perceived
conflict as to the maximum amount of fine or civil penalty’ for one violation ($1,000 fine in NRS
690C.325(1) and $500 civil penalty in NRS 690C.330), there is no such contflict as to a cap on
violations of a similar nature in the aggregate. NRS 690C.325(1) is silent as to this aggregate
cap, and NRS 690C.330 should not be disregarded in the absence of a conflict with NRS
690C.325(1).

Indeed, a careful reading of the two statutory provisions demonstrates that they dovetail
to provide a fulsome regulatory scheme that is subject to the $10,000 cap. Both statutory
provisions apply to violations of NRS 690C. See NRS 690C.325(1)(d) (“Violated any provision
of this chapter.”) and NRS 690C.330 (“A person who violates any provision of this chapter...”).
As noted above, NRS 690C.325 was enacted to give the Commissioner more authority to take
action with respect to providers who violate NRS 690C, such as an increased fine amount.
However, a provider is defined in NRS 690C.070 as “a person who is obligated to a holder...”
(emphasis added). Since a provider is defined as a person and any person who violates any
provision of NRS 690C can be fined in an amount “not to exceed an aggregate amount 0£$10,000
for violations of a similar nature” by the terms of NRS 690C.330, the cap must apply to fines
assessed under NRS 690C.325. Had the legislature wanted to make the cap inapplicable to fines

assessed against providers pursuant to NRS 690C.325, it would have explicitly done so, just as it

! While fine is used in NRS 690C.325(1) and civil penalty is used in NRS 690C.330, these terms
are synonymous. See also Hudler v. Anderson, 125 Nev. 1045,281 P.3d 1183 (2009) (noting that
“[g]eneraily, a fine is a ‘civil penalty payable to the public treasury.”” quoting Martinez v. State
of Nevada, 120 Nev. 200, 88 P.3d 825 (2004)).
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did when it increased the maximum fine that can be assessed against providers (as opposed to
persons) from $500 to $1,000.
DATED this 6th day of November, 2019.

HOLLAND & HART LLP

G A D
Constance L. Akridge
Nevada Bar No. 3353
Sydney R. Gambee
Nevada Bar No. 14201
Brittany L. Walker
Nevada Bar No. 14641
9555 HILLWOOD DRIVE, 2ND FLOOR
LAS VEGAS, NV 89134

Attorneys for Home Warranty Administrator of
Nevada, Inc.
dba Choice Home Warranty
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foregoing LEGISLATIVE HISTORY STATEMENT REGARDING NRS 690C.325(1)
AND NRS 690C.330 was served by the following method(s):

o}

4]

CERTIFICATE OF SERVICE

I hereby certify that on the 6th day of November, 2019, a true and correct copy of the

U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid

{o the persons and addresses listed below:

Richard Yien

Deputy Attorney General
STATE OF NEVADA

Office of Attorney General
100 N, Carson St.

Carson City, Nevada 89701

rvien{@ag nv.gov

Attorneys for State of Nevada, Department
Of Business and Industry — Division of
Insurance

Email: by electronically delivering a copy via email to the following e-mail address:

jpriporievi@ag.ny.gov

ryienf@ag.nv.gov
Aleffries(aicarson.org

Dl Qe

Senior Deputy Attorney General

Joanna Grigoriev

STATE OF NEVADA

Office of Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101
jerigorievidag.nv.oov

Attorneys for State of Nevada, Department

Of Business and Industry — Division of
Insurance

An Employee GOHolland & Hart LLP
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INDEX OF EXHIBITS

EXHIBIT 1 Minutes of the Assembly Committee on Pages 1 —34
Commerce and Labor, 70th Session, April
5, 1999
EXHIBIT 2 Minutes of the Assembly Committee on Pages 35 - 58

Commerce and Labor, 76th Session,
February 25, 2011
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EXHIBIT 1

Minutes of the Assembly Committee on Commerce
and Labor, 70th Session, April 5, 1999

EXHIBIT 1

Minutes of the Assembly Committee on Commerce
and Labor, 70th Session, April 5, 1999
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MINUTES OF THE

MINUTES OF THE
ASSEMBLY Committee on Commerce and Labor
Seventieth Session

April 5,1999

The Committee on Commerce and Labor was called to order at 3:45 p.m., on Monday, April 5, 1999. Chairman
Barbara Buckley presided in Room 3142 of the Legislative Building, Carson City, Nevada. Exhibit A is the
Agenda. Exhibit B is the Guest List. All Exhibits are available and on file at the Research Library of the

Legislative Counsel Bureau.

COMMITTEE MEMBERS PRESENT:
Ms. Barbara Buckley, Chairman

Mr. Richard Perkins, Vice Chairman

Mr. Morse Arberry, J.
Mr. Bob Beers

Ms. Merle Berman

Mr. Joe Dini, Jr.

Mrs. Jan Evans

Ms. Chris Giunchigliani
Mr. Lynn Hettrick

Mr. David Humke

Mr. Dennis Nolan

Mr. David Parks

Mrs. Gene Segerblom

Mr. David Goldwater, Excused

GUEST LEGISLATORS PRESENT:

Assemblyman John Lee, Assembly District 3

STAFF MEMBERS PRESENT:

Vance Hughey, Committee Policy Analyst

hitps:/fwww.Ieg.state.nv.us/Session/70th 1998/Minutes/AM-CMRC-g90405-ABs 636, 673, 675, 680.htmi 1/33
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11/5/2018 MINUTES OF THE

Jane Baughman, Committee Secretary

OTHERS PRESENT:

Samuel P. McMullen, representing the Retail Association of Nevada

Mary Lau, Executive Director, Retail Association of Nevada

John Dickson, Attorney, Service Contract Industry Council

Jim Jeppson, Chief Insurance Assistant, Division of Insurance

Jim Wadhams, representing Wadhams & Akridge

Donald L. Drake, President, Baker and Drake Inc.

Lee Duncan, President, Innovative Insurance Solutions

Alice Molasky-Arman, Commissioner of Insurance, Division of Insurance
Doug Carson, Member of the State Contractors’ Board

Margi Grein, Executive Officer, State Contractors’ Board

George Lyford, Director, Special Investigations State Contractors’ Board
John Sande, representing the Nevada Bankers Association

Alan Rabkin, Senior Vice President, SietraWest Bank

Allen Biaggi, Administrator, Nevada Division of Environmental Protection
Doug Zimmerman, representing the Bureau of Corrective Actions

William Frey, Deputy Attorney General, Division of Environmental Protection
Joseph Johnson, representing the Toiyabe Chapter of the Sierra Club

Sharon M. Weaver, Health Insurance Portability and Accountability (HIPPA) Section,
Division of Insurance

Bob Crowell, representing Farmers Insurance
Robert Barengo, representing Western Insurance
Dick L. Rottman, Chief Executive Officer, Western Insurance
Matthew Sharp, representing Nevada Trial Lawyers Association
Following roll, Chairman Buckley opened the hearing on A.B. 673.
Assembly Bill 673: Provides for regulation of service contracts. (BDR 57-1673)

Samuel P. McMullen, representing the Retail Association of Nevada introduced Mary Lau, Executive Director,
Retail Association of Nevada. He noted the association was the requester and sponsor of A.B. 673.
Mr. McMullen then introduced John Dickson, Attorney, Service Contract Industry Council.

hitps:/Awww.leg.state.nv.us/Sesslon/70th1989/Minutes/AM-CMRC-980405-ABs 635, 673, 875, 680.htmi 2133
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11/6/2019 MINUTES OF THE

Mr. McMullen explained A.B, 673 was an opportunity for the state to study the issue of whether, and under what
circumstances, service contracts should be considered and passed. The association tried to work closely with the
Division of Insurance because the issue was one the department had to consider in terms of the offering of
insurance. In addition, the area was one the association thought could benefit from rules, regulations, standards,
and restrictions that would be common across the board.

Mr. Dickson explained the Service Contract Industry Council was a national trade association made up of
manufacturers, retailers, insurance companies, and third party administrators. The council covered all facets of
the service contract industry. He noted A.B. 673 would require members of the council to come forward and be
regulated. Under AB, 673, members would be required to provide information and comply with regulations
with which they previously did not bave to comply. The council sought the regulations because of regulatory
certainty. Every state had a broad definition of the term insurance. Some states took service contracts and swept
them into the realm of insurance. The Division of Insurance had done such with some service contracts. They
were told service contracts offered by manufacturers of products or sellers of products would not be considered
insurance in the State of Nevada, but all other service contracts probably would. The Division of Insurance
would make the determination on a case-by-case basis.

Regulatory certainty was necessary because if the industry was regulated as an insurance company, the
regulations became too burdensome and denjed consumers service contract options enjoyed in other states.
Administrators or those involved with third party administrators would like to compete on the same level
playing field as others in the industry.

Another reason the council sought the regulation was to set industry standards. In the past, there were a number
of large insolvencies. Some of the insolvencies involved situations where service contracts were sold by
manufacturers or retailers. The most notable insolvency involved "Crazy Eddies" in New York where
approximately $10 million was absconded by the owner of the business leaving thousands of consumers without
service contracts. The result was chilling and affected all bona fide operators in the industry.

A.B. 673 was based on a model adopted by the National Association of Insurance Commissioners (NAIC).
Providers had to register with the state. In addition they had to submit information, such as telling the state who
they were. As part of the registration, providers had to demonstrate they had the financial responsibility to back
their contracts. The bill provided a number of methods for such demonstration, which were a net worth in excess
of

$100 million, the purchase of an insurance policy covering 100 percent of obligations, a reserve account, which
was maintained, as well as a deposit placed with the department for use in the event the business defaulted with

any of the service contract obligations.

Section 19 considered consumer disclosures, which detailed the contents that must appear in a service contract.
The disclosures in A.B. 673 closely tracked those developed by the National Association of Insurance
Commissioners and were currently in use in a number of states.

There were a number points with which a service contract company had to comply under the act. A copy of the
contract and a receipt had to be provided to the consumer. In addition certain records had to be maintained and
be open to the Commissioner of Insurance for inspection.

The bill also had an enforcement provision allowing the Division of Insurance to take regulatory action against
providers. The enforcement provisions of the act were set forth in sections 24 and 25 and werc essentially
carried out in the same manner that the Division of Insurance enforced the insurance code against authorized
insurance companies. Existing insurance code regulations would be used to enforce the provisions of the act.

Mr. McMullen noted automobile dealers indicated they currently were authorized to act in such a manner under
a construct developed through the Division of Insurance and would like to continue to operate under such a

construct and not be regulated by A.B, 673. In the proposed amendment (Exhibit C), they were exempted. The
Division of Insurance reviewed the amendment and believed it was acceptable.

https:/Mww.leg.state.nv.us/Session/70th1 999/Minutes/AM-CMRC-9804056-ABs 635, 673, 675, 680.htmi 3/33
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11/6/2019 MINUTES OF THE

Mr. Dickson referred to page 1 of Exhibit C amending the definition of administrator, As originally drafied, the
term administrator included any person who carried out the terms of a service contract. He noted an
administrator was not the individual who would carry out the terms of service contracts. The person who did
such would be the one who repaired the covered product. The administrator was the one who managed the
program behind the scenes. Administrators were not contractually bound to provide the service but made filings
with the state, oversaw the accounting of the program to ensure financial standards were met, and ensured the
provider met obligations.

Mr. McMullen said for simplicity of regulation they attempted to ensure the provider, as the obligor, was the
"one stop shop." The administrator’s activities were the responsibility of the provider. They were responsible for
their administrator’s actions and the Division of Insurance needed to go to the provider and inform them they
had a complaint, which would allow for clarification of the problem.

Mr. Dickson explained the second change in the bill was on page 1, lines 2 through 5 of Exhibit C. The change
would delete the definition of the term "issue." Issue, as used in the act, was not a definable term. Limiting the
term "issue,” in the manner done in the bill, excluded a number of other avenues for delivery of service contracts
or for the way providers would do business in the state. They thought there was a common understanding of the
term, and the definition in the bill did not do it justice.

The term liability insurance needed to be clarified to reference contractual liability insurance. Liability was
guaranteed under service contracts. In addition, the substance of the definition was changed to clarify the two
types of contractual liability insurance that were authorized. There could be contractual liability insurance that
provided for coverage in the event of a provider’s nonperformance. Such meant if a provider did not perform on
a claim within

60 days, a claim could be made with the insurance who was bound to provide the service purchased under the
service contract. Another type of reimbursement insurance policy provided coverage to the provider whenever
the provider contacted the reimbursement insurer for coverage. If a claim was made with a provider. the provider
could decide to have the reimbursement insurer pay the claim. If the provider failed to perform, the insurance
company was still bound.

In section 10 of Exhibit C on lines 2 through15, the words "a separately stated” were inserted. The change was
technical to specify what a service contract was.

Lines 2 through 28 of section 11 in Exhibit C referenced the automobile dealers and said, "a service contract sold
or offered for sale by a vehicle dealer on vehicles sold by the dealer if the dealer is licensed pursuant to NRS
Title 43, Chapter 482.325." The language tightened the exemption to apply only to service contracts issued by
the manufacturer or the actual automobile dealer, which would require third party automobile dealers to register.

The changes in sections 12, 13, and 14 of Exhibit  were technical in nature.

Mr. McMullen noted the above changes in sections 12, 13, and 14 were enacted to bring the language closer to
what was proposed in the bill draft request.

Mr. Dickson said the same was for section 16.

In section 19, there were several changes made to disclosures required in the service contract. The first was to
insert a new subparagraph requiring a service contract to indicate it was backed by the full faith and credit of the
service contract provider if the contract was not insured. Such brought the act into conformity with the NAIC
Model Act.

Subparagraph’' (d) of section 19 was changed in light of privacy concerns. There were a number of situations
where consumers would purchase service contracts but not want to provide their name or other personal
information. In such a situation, they tracked the service contract by a unique contract number. Such would
eliminate the need to obtain the name and address of the consumer.

https:/iwww.leg. state.nv.us/Session/70th1999/Minutes/AM-CMRC-990405-ABs 635, 673, 875, 680.htmi 4/33
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Subparagraph (e) of section 19 allowed for printing the price of the service contract on the contract at the time of
the contract sale. The division wanted an amendment that said, "the purchase price should also be determined
pursuant to a schedule of fees established by a provider." The industry did not oppose the amendment.

Mr. McMullen noted Exliibit I listed two additional amendments.

Mr. Dickson explained the remainder of the changes in Exhibit C, section 19, beginning subparagraph (h) and
continuing through subparagraph (m) brought the language into conformity as originally agreed with the
division.

As the bill came out of the bill drafter’s office, it required a copy of the service contract be provided to the
consumer within 15 days. Such was changed to state a copy of the service contract be provided to the consumer
within a reasonable period of time. Typically the seller sent the service contracts to the administrator once a
month. The administrator then processed contracts and mailed them to the consumers. The process could not be
accomplished in 15 days in all instances. At the point of sale, the consumer received the product and had a
veceipt for their purchase. In addition, the consumer typically reccived a copy of the terms and conditions of the
service contract. Most service contracts did not take effect until after the manufactures warranty expired. For the
period of time the consumer was without the actual contract, they were still covered under the manufacturer’s
warranty.

In addition, there was a "free look" provision. Once the consumer received their contract, they still had the
ability to cancel the contract and receive a complete refund if they changed their mind about their purchase. The
consumer had

20 days to make such a decision upon receipt of the service contract.

Chairman Buckley noted testimony that the bill was based on the NAIC Model Act. She asked if there was
information available as to how the bill differed and the ratjonale for the difference from the act.

Mr. Dickson did not have written information but explained the council went forward in about six different
jurisdictions with the bill. Originally they started with the NAIC model in Alabama, and there were concerns
raised with the NAIC language. Some of the NAIC language was nonsensical when the model was viewed in its
entirety.

Chairman Buckley asked Mr. Dickson to present the above information in writing before the committee voted on
the bill. AB. 675 was a large bill with major policy steps, and the information in writing would provide
additional vomfort for the committee. She asked why the council wanted to be regulated. Most individuals
sought to be released from regulation. Chainnan Buckley inquired as to how the regulation benefited the
industry.

Mr. Dickson sought regulatory certainty to sell their product in Nevada. Currently Nevada had a broad definition
of the term insurance, which was common for most states with NAIC language in their insurance code. There
was concern that products sold would be swept into the definition. The Division of Insurance detetmined a few
types of service contracts were actually insurance, as the insurance code was drafied, because there was no
service contract regulation in place. Regulations placed on insurance companics were onerous. In order to
qualify as an insurance company, very high standards had to be met. The standards were so high they acted as a
barrier to service contract providers acting in the state.

Another reason they desired to see the regulation pass was for consumer protection. He again referenced "Crazy
Eddies" in New York and noted when they went out of business, the regulators clamped down on the sale of
service contracts, and consumers did not want to purchase them. The chill in the industry lasted for a number of
years, and the council thought the standards put {forward in the bill would keep the "bad actors” out of the
industry and allow bona fide providers to operate in the state.

Chairman Buckley asked for an example of the most typically offered service contract in the State of Nevada.
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Mr. Dickson said the most typically offered service contract offered by those in his membership was on
consumer electronic products. An extended service warranty provided coverage beyond the manufacturer’s
warranty. Typically the "brown and white" goods were covered. In addition, there were service contracts sold by
other industry facets such as automobile dealers and home warranties.

Mr. McMullen referenced Chairman Buckley’s question as to the NAIC and noted the issue was specifically
discussed with the Division of Insurance, which included the deviations, because it was a model act and the
Division of Insurance clearly needed to know exactly why. The provisions, as proposed in the bill draft and as
they were in the amendment with the two changes, were compatible with the division.

Ms. Evans asked with how many providers the Division of Insurance would be dealing. She noted the term
providers considered all those who would fall under the new statute.

Mr. Dickson said the estimate would be tough to make. They saw the law passed in other states, and the results
were anywhere from 28 providers to

186 providers, Some of the states had a larger refail market than Nevada and some of the states had a smaller
retail market. He thought Nevada would have between 70 to 150 providers.

Mr. McMullan noted they conducted a survey and attempted to discover the number. There were as few as 6 in
some states; 52 was the midrange. There was one state that had 89 and Virginia had 186.

Ms. Evans noted the $25 fee for each type of service contract and asked how that was defined. She noted Mr.
Dickson’s discussion of the electronics business where there might be dozens of products. She did not think the
fee would be for each individual product line.

Mr. Dickson said the $25 fee went along with the required record keeping. A record needed to be maintained for
each type of contract sold, and each type was a form. If there was one form used for all products, then only one
contract needed to be filed. There were members who were administrators and obligors who offered private label
contracts where a warranty company would sell service contracts for an individual shop. Such was a service
contract. If the same administrator sold in three different shops, they had three different contracts. A copy of
each contract would be kept and filed with the division.

Ms. Evans said such applied only to whatever the retailer was offering because manufacturers had their own
warranties over and above what an individual store had.

Mr. Dickson said it was actually the converse of what Ms. Evans suggested. Warranties offered by the
manufacturers were limited warranties. There could be a 90-day manufacturer’s warranty on an item, and
someone could purchase an additional service contract over and above the 90-day period. If the item broke down
after the 90-day period, the individual who purchased the warranty would contact the warranty provider to
receive service, not the manufacturer. If a manufacturer sold a service contract, under the act in addition to the
limited warranty, the manufacturer had to file the contract and comply with the act.

Mr. McMullen said they were attempting to deal with the situation where someone paid additional consideration
over and above the purchase of the item and the warranty included therein, but paid separate consideration for a
longer period,

Mr. Hettrick asked if the manufacturers wanted to offer their own extended warranty, would they be bound by
the same requirements as someone who provided extended coverage as a separate service.

Mr. Dickson noted under A.B. 675 a manufacturer who sold a service contract on one of their products and
someone who did not manufacture but wanted to sell a service contract on the same product were regulated in
the same manner because of a level playing field. In the past, insurance departments and state regulators focused
on the warranties offered by individuals unrelated to the manufacture and sale of the product, because they were
the items that most resembled insurance. Insolvencies and consumer abuse occurred within all industry
components. The danger was not just from third parties, it was from anyone offering the product.
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Mr. Hettrick noted a manufacturer selling an electronic item and sold the consumer an additional 3-year
warranty that went beyond the 90-day manufacturer warranty. He did not worry about a large manufacturer, such
as SONY, skipping out on the consumer. He understood a retailer who provided the warranty on another’s
product being regulated. He questioned the manufacturer being bound by the same regulations. The
manufacturer’s cost to provide was significantly cheaper than someone who had to pay for service outside to
maintain a product. He wondered if they were bound by the same requirements.

Mr. Dickson referenced a store such as Sears who sold service contracts. Most individuals were not concerned
about a store such as Sears going out of business, but Sears was one of the companies that came forward and
pushed for the legislation. Tt was not the size of the manufacrirer that was at issue; it was the product offered to
consumers. If a large company offered the product to consumers, such a company should be able to comply with
the regulations. They were drafted in such a way as to not create an impediment to the industry in the State of
Nevada, but to provide regulatory certainty, minimum necessary consumer protections, and financial stability
requirements.

Mr. Hettrick explained he understood, but thought the cost of the product would be raised. The companies would
have to jump through many "hoops" when they could do the same for less. He was not sure it was appropriate.
Mr. Hettrick pointed out Sears was a retailer, not a manufacturer and would fall into the "Crazy Eddies"
category. He noted a difference between a company who made an item, versus one such as Sears who sold the
item. He was talking about the manufacturer, not the retailer.

M. Hettrick noted he had a retail business for many years and sold a product that came from a manufacturer and
they had a warranty that was included in the price. They did not charge separately for the product. He wondered
if such would also be included.

Mr. McMullen explained they tried to define warranty as covering such a situation described by Mr. Hettrick and
service contract as covering the additional or extended period having separate consideration. If the warranty was
included in the purchase price as a regular warranty, such would not be covered and there was no requirement to
register under the bill.

Mr. Hettrick noted tire companies who charged a certain amount and put an extended warranty on the tires.
Because of the added amount, the tire companies would fall under the statute.

Mr. Dickson said there was a minimum exemption. Warranties sold on products costing under $350 were not
regulated by the act. The purchase price of the product had to exceed $350 for the regulation to apply to the
service contract covering the product, He noted the tire dealers crafied the exemption.

Chairman Buckley noted $500 seemed high and asked why the fee was such.

Mr. Dickson said the Division of Insurance told them the revenue was needed to cover the cost of regulating the
industry. They were open to any fee the legislature thought was appropriate. The fees charged by other states fell
below and above the $500 set forth in the bill.

Chairman Buckley said the legislature generally liked to ensure the fee was as Jow as possible.

Jim Jeppson, Chief Tnsurance Assistant, Division of Insurance, confirmed the division worked closcly with the
industry on the development of the A.B. 675. The division had been reviewing service contracts, extended
warranties, and warranty service agreements for many years. There were legal opinions from the division dating
to 1988. They applied a loose interpretation of a federal act passed in 1972, known as the Magnuson-Moss
Warranty Act allowing manufacturers or retailers to warrant or guarantee products they sold. The division
looked at service agreements submitted to them to ensure they were issued and backed up by the manufacturer
or retailer. If they were, the division generally granted their approval and saw no reason to regulate the product
because the division did not consider them as insurance.
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Mr. Jeppson noted the division had many third parties wanting to sell service agreements for a wide variety of
products. The division saw agreements for many different types of products. The two amendments the division
requested considered the fee paid by the consumer. They wanted to ensure the fee charged by the manufacturer
or retailer was set pursuant to a schedule rather than based on how much the consumer could afford at the time
the product was sold. In addition, the cancellation and nonrenewable provisions within the contract conformed to
the cancellation and nonrenewable provisions the division applied to insurance contracts in general.

The main concern of the division was the impact on the agency. They thought they would need to provide
service to any consumer who purchased a service agreement. The division would not be able to exclude anyone
from service just because their product was under $350. It was not the division’s philosophy to deny protection
in such an event. Mr. Jeppson thought there would be 2 fiscal impact on the division, and he drafled and
submitted a fiscal note.

Mr. Humke asked why the division worked with NAIC on the particular bill. He asked if there were other
uniform bodies promulgating the same type of legislation.

Mr. Jeppson said the division worked with NAIC because NAIC contacted them during the interim saying they
were going to propose such legislation and desired to work with the division using the NAIC model as a starting
point, The NAIC Madel Act was adopted in some form or another in six other states. The division thought if
there was legislation coming forward, they wanted their input in it.

Mr. Humke asked if there were other competing model acts by other uniform groups available.
M. Jeppson was unaware of others.
Mr. Humke noted the Magnuson-Moss Act covering warranties and asked if it served as a model act.

Mr. Jeppson said the division used it as a guideline to review service agreements. The division allowed
manufacturers and retailers to provide the free warranty with a product as well as sell extended warranties and
service agreements. Such programs were not under the definition of insurance.

Mr. Humke asked if the programs were exempted pursuant to Mr. Hettrick’s question.
Mr. Jeppson affirmed such was the division’s position.

Chairman Buckley asked who was currently exempt that would no longer be exempt.
Mr. Jeppson said manufacturers and retailers of products.

Mr. Humke again noted the Magnuson-Moss Warranty Act as an "over-arching" type of model and asked if such
would not work in the area in question. He inquired as to whether a supplement was necessary.

Mr. Jéppson was not sure the Magnuson-Moss Warranty Act would not work. He thought it was the desire of the
industry group in question {o establish guidelines for the sale of all service agreements. The bill would also
allow third parties, other than manufacturers, retailers, or iswrance companies to meet the standards expressed
in the bill and provide service contracts. There were many insurance companies who sold service contracts. The
companies filed their products with the division who treated them just like any other insurance contract.

Chairman Buckley asked for clarification as to testimony by the Division of Insurance applying a loose
interpretation of the Magnuson-Moss Warranty Act. She asked to whom the loose interpretation was made.
Chairman Buckley further asked if the amendment on page 2 of Exhibit C, which said, "The provisions of Title
57" was accepted, who would no longer be regulated who was previously regulated. She noted the existing
provisions of Title 57 meant all the existing provisions, including the new chapter did not apply to the group.
Chairman Buckley asked Mr. Jeppson to specifically comment on vehicle dealcrs and whether the division had
any jurisdiction and whether by the amendment the division would no longer have such.
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Mr. Jeppson explained vehicle dealers offered the standard warranty that came with the vehicle. Ford motor
company probably had a 3-year 30 thousand-mile warranty. The vehicle dealer might sell an extended watranty,
which was similar to a service contract, The warranty, if Ford motor company offered it, would not be regulated
by the division under current guidelines. Mr. Jeppson did not like to use the term loose with the word regulated,
and he was not certain the Magnuson-Moss Warranty Act would extend to the sale of the additional service
contract or warranty but such was the way the division interpreted it for many years. In addition, some motor
vehicle dealers who were not affiliated with manufacturers, such as used car dealers, sold service contracts. If
the used car dealers remained directly obligated under the contract, the division applied the standards under the
Magnuson-Moss Warranty Act. The division thought such was all right because the dealer was the retailer.

When a retailer, including a car dealer, sold a service agreement to a consumer and the service agreement
became the obligation of another entity, such was when the division treated the agreement as insurance. Often
the other entity was an insurance company but not always. There were independent third party administrators or
independent service contract providers who the division considered insurers when they became obligated under
contracts. Mr. Jeppson believed the bill would allow them to come in, and if they complied with the provisions
of the act, they could sell agreements without having to meet the standards of being an insurance company.

Chairman Buckley clarified if a used vehicle dealer sold a service contract for someone else, the division
currently treated it as insurance, but if the dealer wrote their own service contract, separate and apart from the
manufacturers warranty, then the division did not treat it as insurance.

Mr. Jeppson said they did not. In most cases, there was an insurance company backing up the used car dealer.
The used car dealer was not in the business of selling service contracts; they were not drafting the service
contract. Usually an insurance company approached the dealer who encouraged them to sell service contracts,
and the insurance company sold the dealer an insurance policy covering the -dealers losses incurred under the
contract. Such was basically a contractual liability insurance policy. The division reviewed such policies in the
normal course of business and approved or disapproved the contracts based on their merits. The division often
received a filing from an insurance company that noted its contractual liability policy and showed the service
agreement the dealer would sell.

Chairman Buckley said such would change under the new exemption in A.B, 673 because no longer would it be
considered insurance if a car dealer sold the service contract.

Mr. Jeppson explained the amendment under section 11.1(f) would exempt some products the division currently
tried to regulate.

Chairman Buckley asked the sponsors of the bill to provide to her an analysis of how the bill differed from the
model act with a rationale for each difference. She had concerns as to why they would change existing law with
regard to motor vehicle dealers.

Mr. Dickson pointed out the amendment with regard to the motor vehicle exemption was drafted with very short
notice after discussion with motor vehicle dealer representatives. Before the hearings, he had a chance to speak
with John Sande and they discussed limiting the exemption to only apply to motor vehicle service contracts sold
through motor vehicle dealers which obligated either the manufacturer or the dealer. Therefore, the third party
contracts the division currently considered as insurance would still be regulated under AB.673.

Chairman Buckley noted Mr. Dickson should have further discussions with Mr. Sande and clarify the
committee’s questions. It was one thing to present a new bill and another to change existing law.

There being no further testimony or additional questions, Chairman Buckley closed the public hearing on A.B.
673 and opened the hearing on A.B. 633,

Assembly Bill 635: Provides for regulation of captive insurers. (BDR 57-1329)
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Jim Wadhams, representing Wadhams & Akridge, presented Exhibit E and illustrated a captive insurance
company by describing a major business who might buy commercial insurance but leave a self-insured retention,
which was often referred to as a deductibie. The insurer might go to another state or a foreign country and form
a captive insurer; captive in the sense that the company who had the risk owned the company. The company did
not sell to the public but was a captive of the employer or business who formed it. They were specialized and
limited purpose entities that did not market to the general public but were available only to the enterprises that
formed them.

Mr. Wadhams pointed out the insurance companies were formed in the Bahamas or Bermuda, which were the
most numerous but not necessarily the most common. AB. 635 was patterned after a law in the State of
Vermont, which was the residence of a number of captive insurance companies.

The reason he asked for the law was there appeared to be an opportunity for the State of Nevada to become an
attractive place for such a business to locate. Often the issue of insurance was discussed in the context of
consumer issues, and he wanted to reiterate the transaction was closed and not generally open to the public.

Thete were more forms of captives than what was referenced to as a pure captive that could be formed by an
association. The bill would allow employers to form a limited purpose insurance company in the State of
Nevada.

Mr. Wadhams noted the worker’s compensation self-insured groups and said the concept was similar but could
be used for any number of other purposes. A group of small casinos wanting to insure the portion of their fire
insurance that was in the deductible might get together and form an insurance company for those purposes.

Mr. Wadhams explained the committee would later see a survey bill covering much of the insurance code. There
were about 2,000 pages condensed into

3 or 4 for the purpose of atlowing the creation of captive insurance companies. Captive insurance companies
would be subject to regulation by the Commissioner of Insurance and they had specific capital and surplus
requirements, even for the pure captive formed by the business owner.

The theme of the regulation was parallel to what would apply to a retail insurance company that sold to the
public, although the parameters were Jess restrictive because it was a limited purpose and limited access issue.

Mr. Wadhams noted the first 14 sections of the bill set up definitions that were used throughout the bill.
Section 17 authorized the issuance of the license.

Section 18 described the kinds of insurance that could be offered, which was any insurance a business might
purchase. The company could form a captive insurance to cover the portion of insurance that was not
commercially insured.

Section 19 set the requirements for the operation of a captive. The captive needed a board of directors, needed to
hold meetings, utilize actuaries, accountants, and other professionals the Commissioner of Insurance was
satisfied had adequate experience to provide background information.

Section 20 laid out standard information that would go into the application.

Section 22 set the licensing fee and authorized the commissioner to use outside contract individuals to review
the applications. Mr. Wadhams understood the Commissioner of Insurance might request an amendment to
increase the range of fees for which the commissioner could contract. He noted he had no problem with the
amendment. The license extended from year to year and had to be renewed. There were also reports that were
required to be filed.

Section 23 required a business plan which would be reviewed by the Commissioner of Insurance and ensured the

plan stayed consistent with a limited purpose.
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Section 24 considered confusion of names. The commissioner controlled the utilization of the captive’s name so
as to not be confused with a retail operation.

Sections 25 and 27 set the minimum capital and surplus requirements. The capital and surplus for the purpose of
an insurance company was its net worth. Because captives were limited purpose and not seiling insurance to the
genera) public, the capital and surplus were more limited.

Section 26 considered the commissioner’s anthority to adopt regulations dealing with any excess built up money.
The commissioner had direct control over distribution of dividends to ensure policyholders were aware of what
occurred and yet maintained enough money that the minimum requirements were met.

Section 28 required prior approval for any other dividends beyond those set up by a formula.

Section 29 considered several types of insurance corporations that could be formed. One was a traditional stock
corporation called a C Corporation in which stock was issued. That form of corporation would be available for a
company that would be formed just by a single employer or single business. Employers coming together to form
an association might want to use one of the other forms such as a mutual company, which would be a
cooperative type of arrangement or potentially reciprocal. An example of a reciprocal insurance company would
be like AA A, Farmers Insurance Company, and USAA.

Section 30 set forth annual reporting requirements.

Section 31 established the examination process and the financial condition review that would be conducted.
Such was parallel to regulation that would be applied to a commercial insurance company.

Section 32 was a situation under which the commissioner could suspend or revoke the license of a captive
insurer.

Section 33 set forth requirements on investments. The most flexibility belonged to a single business that set up
its own insurance company. The business was taking its own risk. Under the federal tax law, the business would
receive an advantage, which was why captives were formed under the laws of other countries and other states.
The incentive was to bring additional capital into Nevada and allow for additional business development.

Section 34 subjected the operation to the review of the Commissioner of Insurance and indicated a captive
insurer had to be in compliance with certain sections of the Nevada Revised Statutes (NRS) that were applicable
to insurance companies.

Section 35 stated a captive insurer did not have to join a rating organization. The companies were not selling
insurance to the public but were controlled by the individuals who formed them. The rate information was set
internally by an actuary that had to be filed with the Commissioner of Insurance.

Section 36 set the operations aside from the insurance guarantee fund. The guarantee fund mechanism covered
commercial insurance companies. H one insurance company had difficulties, they participated in a guaranice
fund made up of all other insurance companies. The reason captive insurance companies were excluded from the
insurance guarantee fund was they were formed by limited businesses and were not available to the general
public,

Section 37 set forth a premium tax, Such would be new money. The tax would not be a new tax since there was
already a premium tax that applied in the State of Nevada. But in order to attract the business, there was a
transaction fee that was applied.

The remaining sections triggered the application of those provisions of the general insurance code in terms of
regulation, reorganization, or liquidation.

Section 40 allowed the commissioner to establish whatever regulations were necessary.
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Sections 42 and 43 established the effective date of the act.

Mr. Wadhams noted the concept in the bill was new to the State of Nevada.
Chairman Buckley asked if there were any captive insurers currently in the State of Nevada.

Mr. Wadhams noted Nevada did not have any captive insurers. The insurers who were currently licensed were
licensed to sell insurance commercially to the general public. Captive insurance was a limited form of insurance
in which they would be limited to sell insurance only to themselves. It was a self-insurance mechanism. He was
aware that one company might have been formed at one point in time for one of the cab companies to insure
their fleet of cabs. The company had a license and they could have sold to the public and might be operating as a
defacto captive, but it was not directly organized for such a purpose.

Chairman Buckley asked if someone wanted to currently form a captive insurance company, without the
legislation, could they do so under the general provisions of insurance law.

Mr. Wadhams said they could, but the difficulty was the capital and surplus requirements were between five to
eight times greater, which would make it commercially unatractive. Financially there would be no incentive for
one of the major corporations to go to such an expense when they could go to Vermont and do it for
approximately the investment represented in A.B, 633. The bill was set up to compete with Vermont for captive
insurers.

Chairman Buckley asked what requirements made it a disadvantage.

Mr. Wadhams explained it would be disadvantageous because of the surplus to policyholders, which was the net
worth requirement. The net worth requirement for a general insurance company was $1,500,000 as opposed to
the pure captive insurer in the bill, which was about $300,000. The differential was $1,200,000, and it would be
cheaper to pay the fees and go through the process in Vermont.

Chairman Buckley asked if there was a downside to having the reserve so low and if there was model legislation
on the topic.

Mr. Wadhams did not believe there was any model legislation although most states had begun to pattern their
statutes after the Vermont statute, which was patterned after statutes in foreign countries. Vermont had become
the model many states were attempting to copy.

Donald L. Drake, President, Baker and Drake Inc., Deluxe and Yellow Cab supported A.B. 633. His company
participated in captive insurance programs one of which was established through the International Taxi and
Livery Association and had approximately 80 members. They had a very good experience in the program and
were in it for about 3 years. He would like to see the program permitted in the State of Nevada.

Chairman Buckley asked what advantages Mr. Drake thought captive insurers would offer his company.

Mr. Drake thought there would be a savings, and he would have a greater comfort level knowing the Division of
Insurance had a watchful eye on the program. He also thought the Division of Insurance could help protect any
person injured who would present a claim.

Lee Duncan, President, Innovative Insurance Solutions, offered written testimony in support of A.B, 633
(Exhibit F). He noted there were currently over 3,500 captives worldwide with the majority being domiciled in
Bermuda and Vermont. The captives provided direct revenue to their domicile through taxes (nearly $10,000,000
to Vermont in 1998) and indirectly through professional jobs and services created by the captive, substantial
deposits placed and held by banks within the domicile, and travel, restaurant and entertainment expenditures
within the domicile. If A.B. 635 was passed and signed into law, Mr. Duncan would seriously consider nmoving
his captive domicile to Nevada.

Ms. Giunchigliani sought clarification as to whether Mr. Duncan was a captive insurer presently.
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Mr. Duncan affirmed her question noting he recently formed an agency rent-a-captive that was located in
Bermuda.

Ms. Giunchigliani asked if he was interested in paralleling such action in the State of Nevada so as to be able to
function as a captive in the state.

Mr. Duncan again affirmed Ms. Giunchigliani’s question.

Ms. Giunchigliani asked Mr. Wadhams if there was anything in the legislation that affected the three-way
situation that was coming forward.

Mr. Wadhams explained he illustrated the self-insured groups as being a form of captive insurer that was done
several sessions prior. The new legislation would not interfere and might be a complement. The regulation was a
different form of regulation and one did not cancel out the other. The excess would be that portion beyond what
was required for the minimum satisfaction.

Alice Molasky-Arman, Commissioner of Insurance, Division of Insurance, proposed three amendments to A.B.
635 (Exhibit G). She noted the first proposed amendment was in section 19 on page 4, line 14, where language
referred to a "registered” public account as well as a certified public account. The division was not aware of any
designation as "registered” and sought the word to be deleted.

The second proposed amendment was in section 21, page 5, lines 5 through 7. She had concerns about the
amount allowed for the initial examination of applicants. The bill, as it currently read, stated, "the cost of those
services, which must not exceed $2,750 for a pure captive insurer and $5,000 for an association captive insurer,
an agency captive insurer, or a rental captive insurer." The division proposed deleting the limits. If the bill was
enactéd, the division intended to outsource the review of applications. Captive insurers would be a new
experience, and she thonght those who were reviewing applications needed the sort of expertise demonstrated in
othier states. Attorneys or accountants could give advice to the commissioner as to whether an applicant should
receive the registration or certification. She could not say how much such would cost, and she would not want to
limit it. Currently the division was not limited for examinations of applications for a certificate of"authority as an
insurer. The cost could run from $500 to several thousand dollars. The division did not know the cost unti] they
received the application. She did not believe the division would know with regard to captive insurers as to cost
until they saw what sort of applications they received.

The third proposed amendment considered section 25, page 6, where the division would like to insert a phrase
stating the letter of credit was “automatically renewable each year unless the issuer gives written notice to the
commissioner and the captive insurer at Jeast 90 days before the expiration date.” The provision was the same as
was in the worker’s compensation law for self-insured employers where letters of credit might be acceptable.
There were instances where letters of credit had been cancelled or terminated, and it was a great benefit to self-
insurers and the division to have notice as to such.

Chairman Buckley noted testimony as to the law regarding captive insurers attracting business to Nevada thus
creating an alternative for Jocal businesses who went out of the state or country and perhaps bringing in
additional premium tax. She noted such were all positive for the State of Nevada and asked if there was any
reason why the enactment of the bill would not be good policy for the state.

Ms. Molasky-Arman said she had an economic development commiice who looked at different ways in which
the cconomy could be benefited by the insurance indusiry. One of the subjecis that came up in the forum was the
establishment of captive insurers. She was not aware of any downside to captive insurers. It was the sort of
industry where experience needed to be developed. Commissioners in other jurisdictions guarded their caplive
insurer business, and she could not say any of them would be happy if the law was enacted.

Chairman Buckley asked if there were any concerns with the reserve requirements or some of the other statutory
provisions that would regulate the industry.
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Ms. Molasky-Arman said there were none because of the unique difference between what a captive insurer was
and what an ordinary insurer was.

Mr. Humke referenced Exhibit E noting the reference to the 3,665 captive insurers worldwide. He asked what
the rate of formation was for such companies,

Ms. Molasky-Arman did not know what the rate of formation was.

Mr. Wadhams explained the number requested by Mr. Humke was a difficult number to estimate with any
definitive degree. He would anticipate there would be four or five captive insurers per year that would be
attracted to the State of Nevada. He thought the first attraction would be companies who had captives, who
brought them back to Nevada.

There being no additional testimony or further questions on A.B, 635, Chairman Buckley closed the public
hearing and began the work session with A.B. 193.

Assemibly_Bill_193: Revises provisions governing use of device for automatic dialing and
announcing on telephone. (BDR 52-84)

Vance A. Hughey, Principal Research Analyst, Research Division, Legislative Counsel Bureau, noted there were
several amendments proposed and discussed in work session on March 8, 1999, He briefly reviewed the
amendments (Exhibit H) and noted the first proposed amendment was to change the fime period with which a
person could not use an automatic dialing and announcing device.

The sccond amendment réquested by Robert Barengo, representing the Nevada Consumer Finance Association,
suggested the definition of a device for automatic dialing and annonncing be amended to read as follows,
"Incorporates a storage capability of telephone numbers to be called and utilizes random of seguential number
generator producing telephone numbers to be called.”

Mr. Barengo also suggested a new provision to the chapter regarding when a person who used a device for
automatic dialing and announcing engaged in a deceptive trade practice be made consistent with similar
provisions that currently existed in NRS chapter 597.

Barbara Teal Clark, representing the Nevada Parent Teachers Association, submitted the attached memorandum
(Exhibit H, Attachment A) in which she proposed adding a provision allowing a school district to use a device
for automatic dialing and announcing for purposes other than notification of student attendance.

Mr. Hughey noted during the previous work session on the bill, a question was raised regarding whether the
State of Nevada could effectively enforce the provisions of the bill with respect to calls placed to Nevadans from
outside the state or calls placed from Nevada to other states. The legal opinion was requested, and Chairman
Buckley was in possession of it.

Chairman Buckley explained she was just handed the legal opinion prior to the meeting. The opinion was 16
pages long and stated the widespread use of automatic dialing and unsolicited sales pitches raised concern
causing federal and state governments to enact legislation. Nevada was the first state to do sc in 1989. Congress
followed in 1991 making it unlawful to initiate any telephone call to any residential telephone line unless the call
was cxempted by rule of the Federal Communications Commission. Undue burden on interstate commerce was
considered as well as First Amendment rights, and the conclusion was A.B, 193 would not be any more likely 10
be held unconstitutional than any other existing statute in the area. Both the federal law and A.B. 193 would get
into jeopardy when restrictions appeared to be content based. She read, "the only two other cases where there
has been some concern were not limited to commercial purposes unlike” A.B, 193. Chairman Buckley said legal
counsel thaught the bill would not violate the commerce clause and be held unconstitutional,

Ms. Segerbiom said there were about 40 states that had the same type of statute and the language in the
California statute was upheld when it was appealed to the Supreme Court.
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Mr. Humke said he would be participating, but he might have a conflict due to client activity.

Ms. Giunchigliani noted A.B. 5. regarding the push-pull, was passed during the 69" Session of the Nevada
Legislature. She noted there had been no challenge regarding A.B. 5 and A.B. 193 would be segregated and have
no impact on A.B, 5.

ASSEMBLYWOMAN GIUNCHIGLIANI MOVED TO AMEND AND DO PASS A.B. 193 REGARDING
ITEMS 1 THROUGH 4 ON PAGE 2 AND 3 OF EXHIBIT H.

ASSEMBLYWOMAN EVANS SECONDED THE MOTION.
Chairman Buckley inquired as to whom the bill would cover and if it was limited to commercial activities.

Ms. Segerblom referenced a company who had a contract with a customer and noted if the call was expected the
compuny could automatically call and tell the customer an itermn was ready.

Chairman Buckley referenced page 2 of A.B. 193, lines 3 and 4, which were to specifically solicit a person
called to purchase goods and services. She noted there was an exemption for individuals such as Girl Scouts and
said the committee might want to make it clear the issue was commercial only so political activities, First
Amendment activities, and other such issues were sti}l protected.

Mr. Parks noted the issue of random or sequential number gencrators to produce the telephone numbers to be
called, and asked if someone had a selected bank of telephone numbers, would such be exempted from the bill.

Chairman Buckley said they would not be incorporated because of the definition.
Mr. Hughey thought the question might call for a legal interpretation, but noted the random or sequential number
generator did not seem to include an existing list of telephone numbers that might be called. If there was 2

standard list of individuals called, he did not think such would be random or sequentially generated but rather an
existing list.

THE MOTION CARRIED.

Assembly_Bill_476: Provided privilege of confidentiality for certain informatien obtained
during audits of insurers to determine compliance with state and federal law. (BDR 57-1292)

Mr. Hughey noted a letter was received from Roger Bremner, Administrator, Division of Industrial Relations, in
which he indicated thai on March 31, 1999, Jim Wadhams spokc with John Wiles, Division Counsel, and
informed him that A.B. 476 was being withdrawn (Exhibit T).

ASSEMBLYMAN HETTRICK MOVED TO INDEFINITELY POSTPONE A.B. 476.
ASSEMBLYMAN DINI SECONDED THE MOTION.

THE MOTION CARRIED.

Mr. Hughey referenced A.B. 279 on page 3 of Exhibit H.

Assembly Bill 279: Establishes certain rights of lessee of safe-deposit box that is improperly
opened. (BDR 55-5).
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AB, 279 was initially heard on March 8, 1999, and there were no amendments proposed.

ASSEMBLYMAN HUMKE MOVED TO DO PASS 279
ASSEMBLYMAN ARBERRY SECONDED THE MOTION.
THE MOTION CARRIED.

Mr. Hettrick voted no.

Assembly Bill 259: Makes various changes concerning State Contractors’ Board. (BDR 54-
350)

There were several proposed amendments to the bill (Exhibit H, page 2 and 3.) Assemblyman John Lee
proposed amending section 5 by changing the word "inspector” to "official."

Irene Porter, Executive Director, Southern Nevada Homebuilders Association, proposed amending section 3
regarding the proposed composition of the State Contractors’ Boatd by adding two additional members who
were contractors.

Danny Thompson, representing the Nevada State AFL-CIOQ, and Jack Jeffrey represemting the Southern Nevada
Building and Construction Trades Council, proposed the composition of the board remain as it currently existed
in statute.

Ms. Porter proposed amending section 5 to allow the chairman of the board to be chosen from among the
board’s entire membership. Currently in the bill there were some restrictions on who could serve as chairman.

Ms. Porter proposed deleting the new provision in section 10, page 5, lines 9 through 15. The provision required
the board provide notices regarding certain disciplinary actions taken by the board to the licensee and each
person with whom the board knew the licensee had an uncompleted contract. Ms. Porter indicated such would
present a burden to the board.

Chairman Buckley asked Assemblyman John Lee, representing Assembly District 3, to come forward and
clarify which of the presented amendments he supported and which he did not support.

Mr. Lee referenced Exhibit J, which were the proposed amendments to
A.B. 259. He explained the amendments mirrored many of the complaints of individuals.

Mr. Lee noted section 2 was deleted and jurisdiction for enforcement was left with the district attorney’s office.

Section 5 changed the composition of the board to four general contractors, one subcontractor, one architect or
engineer, and one representative of the general public. He thought such a compesition would better reflect the
type of individuals who came before the board. There was some discussion as 1o the architect or engineer, but he
felt strongly about having someone with such a background on the board.

In section 5 on page 2. Mr. Lee wanted lines 36 through 38 deleted to remove the limitation on which member
may be chosen as chairman of the board. He was resolved to the fact that anyone the governor put on the board
would be a good person and be able to properly chair the board.

Mr. Lee desired the revision of lines 39 through 41, on page 2 to say, "A member shall serve for a term of 4
years or until his successor has been appointed. A member may not serve for more than two consecutive terms
of any length."

Mr. Lee noted all of the changes such as “the board shall employ at least one person to receive and facilitate
resolutions” shall remain in the bill.
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The next change was the deletion of the section of the bill regarding notification of the board’s action.

There was also an adjustment to section 11 to provide for staggered terms for the members of the board under
the new configuration set forth above so the terms of all members did not expire at the same time,

Mr. Lee said with the changes, the contractors’ board was left intact and strong. There was a livable term limit
with which those in or out of the industry would be satisfied. Those on the board would be reflective of the
individuals who came before it.

Mr. Arberry referenced Exhibit 1 noting the language stating, "a member shall serve for a term of 4 years or until
his successor has been appointed.” He further noted the amendment said, "a member may not serve for more
than two consecutive terms of any length." Mr. Arberry asked if the board member could serve 4 or 8 years.

Mr. Lee said he had a discussion with Kim Morgan, Chief Deputy, Legislative Counsel Bureau, and noted 8
years was the total length of time. The board members served at the will of the governor. After 8 years a board
member had to take a rest; they would not be appointed to another 4 year term. The terms were each 4 years in
time.

Chairman Buckley noted the board member would have a term of 4-years and may not serve more than two
terms, and the only exception would be if the governor was late with an appointment,

Ms. Giunchigliani said late appointments had been a problem with any governor. At times the governor could
not find an appointment, or they had to wait for names to be submitted.

Chairman Buckley said the board was currently made up of seven members, six of whom must be a contraclor
with an unexpired license, actively engaged for a period of 5 years preceding the appointment, with one member
from the genéral public. She expressed the preceding information was for the purpose of comparing and
contrasting the current board with Mr. Lee’s most recent amendment.

Mr. Nolan asked Mr. Lee if he had any "buyoff" by the opposition. He then asked if Mr. Lee presented the
amendment to the contractors’ board or the Office of the Attorney General.

Mr. Lee did not present the information. He worked hard on the issue and thought a little self-praise was better
than no praise.

Ms. Giunchigliani noted the attempt at staggering the terms so the individual who had the first term of 2 years
could have only one additional 4 year term so the member would be "maxed" at a total of 6.

Mr. Lee said such as described by Ms. Giunchigliani was only until the process got started because at the present
time all members quit at the same time, and he did not want to lose all the institutional knowledge.

Ms. Giunchigliani asked if the provision allowed for the staggering of the terms.

Chairman Buckley asked Mr. Lee what his intent was with regard to current board members. She noted one
board member who was appointed in 1998, and asked how such an individual would be affected by the bill.

Mr. Lee explained he currently had no problem with anyone on the board. His concern was the length of service
time members were on the board. He expected Uhie governor would appoint the best individuals, and if he chose
to reappoint the same individuals, he could. Mr. Lee was attempting to provide an opportunity for the governor
to choose the best individuals for the board without Mr. Lee telling the governor who to choose.

Chairman Buckley asked Mr. Lee if the bill should be prospective or retroactive in its applicability,

Mr. Lee thought the bill should be retroactive because the governor had not yet made any appointments, and he
would be looking at the bill to craft the future.
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Chairman Buckley offered an example of the governor choosing not to reappoint an individual asking if

someone served only 1 year of their appointment and was not term limited out, would the individual’s time start
ticking at the present time, all over again, or would it go back for the individual.

Mr. Lee thought the process needed to begin right away. If there was the one odd person, he was sorry.

Chairman Buckley noted Mr. Hughey clarified on the last page of the bill the language said the bill was
prospective. Section 11 said, "the term of office for each member beginning July 1, 1999, shall be deemed his

first term of office."

Ms. Giunchigliani said the language did not prevent nor cause the governor to appoint the same individuals if
they had already been "maxed out.” They could have their names resubmitted, but based on the new criteria, the
governor could take such into consideration.

Chairman Buckley noted if one of the current board members was not a subcontractor, architect, or an engineer,
presumably all would be general contractors or the one representative from the general public.

Ms. Giunchigliani thought such would accomplish some of what Mr. Lee wanted.

Mr. Nolan understood the amendment Mr. Lee brought forward and wondered if it would impact the board in an
unanticipated fashion. He noted the presence of Doug Carson, who was a member of the contractors’ board and
an original opponent to the bill. Mr. Nolan asked if Mr. Carson would come forward and if there was anything in
the amendment that helped the board’s position.

Chairman Buckley asked Mr. Carson how he felt about the proposed amendments to A.B, 239.

Mr. Carson said there were issues within the amendments that were fairly neutral to the duties of the contractors’
board. He thought the composition of the board limited its ability to be effective and noted currently there was a
mechanical, electrical, painting, and general contractor on the board, as well as a member of the public. The
board drew on the expertise of each individual during certain hearings. Many of the conducted hearings were on
what was standard in the industry in so far as workmanship and contracts. He would hate to see the committee
dictate the composition of the board; it would be detrimental.

Mr. Perkins referenced the membership of the board and Mr. Lee’s suggested composition, which included four
general contractors, one subcontractor, one architect or engineer, and one member of the general public. He
asked Mr. Carson which members were currently not on the board.

Mr. Carson explained there were two general contractors, a steelwork subcontractor, a mechanical subcontractor,
an electrical subcontractor, a painting subcontractor, and one representative from the general public. There was
not an architect or engineer. He then noted there were four subcontractors and one general contractor.

M. Perkins noted Mr. Carson’s comment about drawing from the expertise in different fields and asked how Mr.
Lee’s amendment would impact the drawing of such expertise if the governor decided not to appoint a contractor
in a field such as painting or steel. He noted there were a number of contracting disciplines that were not
currently on the board.

Mr. Carson said general contractors had an overall knowledge of the industry, but when the board was presented
with issues regarding specific codes in areas such as electrical or mechanical contracting, the expertise of the
subcontractors was drawn upon. In the past, the governor’s appointments had been structured to fill voids in the
expertise on the board. He thought the structure of the board was currently well balanced.

Mr. Perkins asked how many contracting disciplines were not on the board.

Mr. Carson said there were several if he got specific in the trades. The board did not have anyone from ceramic
tile and other such craft.
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Mr. Perkins noted Mr. Carson’s comment about drawing from the expertise of mostly subcontractors, but there
were a number of fields not represented on the board, which would cause the board to look elsewhere for
information.

Mr. Carson noted individuals who served on the board generally had a long tenure in the industry so there was
an overlapping in areas of expertise.

Mr. Humke asked if the board served a quasi-judicial function. Whereby, Mr. Carson affirmed his question. Mr.
Humke then noted there were some agencies in state government that when they did not have expertise on the
board or commission, they used outside expert witnesses. He asked if the contractors’ board ever did such.

Mr. Carson explained in the short period of time he served on the board, he never recalled hiring an outside
company to come in and provide expertise.

Mr. Humke noted such might be a funding situation but explained there were so many disciplines in contracting
maybe bringing in outside expertise might be something the board had to do. He noted Mr. Carson would not
want the legislature to form a board of "39" members.

M. Carson said such would be too large and cumbersome.
Ms. Giunchigliani noted general contractors could also have expertise in areas of subcontractors.
Mr. Carson said most did, but not all.

Ms. Giunchigliani said she appreciated the approach being taken. She attempted to do the same in another
session and was unsuccessful in changing the makeup of the board, which was overly concentrated with large
contractors and not medium or small contractors. She hoped the governor would take into consideration the
verity of different sizes of contractors who participated.

Chairman Buckley asked for clarification of Exhibit J section 11. Section 11 in the original bill said anybody
who was on the board was off now or off effective June 30, 1999. The amendment suggested staggered terms.
There was a competing philosophy of application as to whether it should be applied prospectively or
retroactively.

ASSEMBLYMAN PERKINS MOVED TO AMEND AND DO PASS A.B. 259 USING THE AMENDMENTS
PRESENTED BY ASSEMBLYMAN LEE IN EXHIBIT J, NOTING HIS PREFERENCE FOR THE BILL
LOOKING PROSPECTIVELY AND STILL PROVIDING FOR STAGGERING IF NECESSARY.

ASSEMBLYMAN PARKS SECONDED THE MOTION

Chairman Buckley noted the amendments in Exhibit H and clarified which applied and which did not. She noted
amendments 2, 3, and 4 in Exhibit H were supplanted by Exhibit I. Chairman Buckley then noted amendment |
in Exhibit 11 was also changed by virtue of Exhibit J.

Chairman Buckley noted she would vote to support the motion noting Mr. Lee’s intention was to send a message
that a balanced approach needed to be considered. The board needed to look at consumer protection as well as
ensuring frivolous claims weré disposed of quickly. By applying the law prospectively, the board’s new
approach was not stopped. She noted the new approach had been much more aggressive and in the best interest
of the consumer. There was also concern that while the board was ultimately the "captain of the ship," a lot had
to do with those who ran the ship on a day-to- day basis. She thought the public was better served than it had
been in the past and desired the good work to continue.

M. Hettrick wondered if the proposed amendments were going to clear the fiscal note or if there was still an

attached fiscal note.
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Chairman Buckley noted there was a $350,000 fiscal note submitted by the Office of the Attorney General that
was deleted.

THE MOTION CARRIED.

Mr. Hughey explained A.B. 633.

Assembly Bill 633: Makes various changes to provisions concerning contractors. (BDR 54-
761).

Mr. Hughey explained the bill established a program for the issuance of a contractot’s license in an expedited
manner. The bill also established an inactive status for a contractor’s license, increased the amount of fees the
board could charge, provided for notification to the board by a surety within

30 days after an action was commenced by or against the surety, provided for service of process and notice of
certain actions, and amended certain requirements for a hearing if the board summarily suspended the license of
a contractor, He noted there were 2 number of amendments submitted to the bill by Margi Grein, Executive
Officer, State Contractors’ Board.

Chairman Buckley asked Ms. Grein to come forward and outline any amendments that were not discussed at the
original hearing.

Ms. Grein explained there were a few changes in addition to what was presented in Exhibit H. She pointed out
attachment C of Exliihit H was replaced by Exhibit K.

Ms. Grein noted page 3 of Exhibit H, item 1, considered amending A.B. 633 by adding a new subsection to NRS
624.275 to provide for the immediate suspension of a licensee’s bond upon payment of a claim by the surety,
Her proposed amendment was included as attachment B, and she noted when a claim was paid out on a bond,
the board could immediately suspend the license so there was no lapse in protection with the bond amount. If'the
contractor did not provide another bond, the license would be revoked rather than suspended. If the contractor
did comply with the requirements and replenish the bond, the license would be reinstated.

Attachment C of Exhibit H was replaced with Exhibit K and it related to clarification on licensing provisions as
far as establishing the monetary license limit and what the determining criteria was.

Ms. Grein noted the board adopted by regulation a provision to address one time raises in license limits, which
was the amount a contractor could bid one time on one particular project.

In NRS 624.260, language was included stating "licensee” not just "applicant” to demonstrate experience,
knowledge, financial responsibility, and qualifications as needed. Such would allow the board to check a
licensee as well as an applicant.

Page 2 of Exhibit K inctuded a proposed amendment to existing provisions in statute concerning experience and
knowledge of an applicant or license.

Ms. Grein noted the board asked for a new subsection 5 to NRS 624.260 relating (o an applicant’s experience
and requirements. Currently the law said the applicant had to be a "workman" for 4 years.

The amendment to NRS 624.265 was a language change indicating the requirements were the same for an
applicant or a licensed contractor.

Page 3 of Exhibit K noted the board would take into consideration a plea of guilty or no contest where guill was
found. The language did not prohibit anyone from obtaining a license but was part of the criteria used to screen

an applicant or licensee. In addition, language stating "misdemeanor” was included. The board also asked
consideration be given to a suspended license, which was a technical change.
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There were several parts of NRS 624 where the executive officer was referred to as executive director. When the
board went through some of their audits, the section was brought forward, and she reworded it to say, "the
executive officer, upon receiving such information should take appropriate action.” Language stating "as he
deems appropriate under the circumstances" was removed, as there should only be one method of handling an
action.

Page 4 of Exhibit K allowed for corrective action when the board imposed discipline. The contractor could
comply by paying another licensed contractor to do the corrective work. At times, there was "bad blood”
between the two parties and the homeowner did not want the contractor on the property.

NRS 624.300, section 1(e) 2, allowed an alternative for corrective action. It might be best for the contractor to
reimburse the injured party rather than do the corrective work.

Exhibit K. page 4 requested language be deleted that was included in §.B. 395 in the 1995 Session of the Nevada
Legislature. The language prohibited the board from taking disciplinary action regarding a constructional defect
during the period in which a claim that arose out of the defect was being settled, mediated, or otherwise
resolved. The board did not follow chapter 40 as far as the definition of construction defect. There were times
when a contractor would state they could not be disciplined because they were in mediation. The section delayed
the board’s ability to take action if a violation was found.

Page 5 of Exhibit K, subsection 6 (b) of NRS 624.300 said the board could recover the cost of their investigation
if there was a stipulated settlement or agreement.

Subsection 7 of NRS 624.300 was added indicating failure of a licensee to pay a fine within 30 days of the date
of assessment was cause for disciplinary action.

Ms. Grein referenced NRS 624.3011 and noted the provision relating to constructional defects was removed
because the board did not have such a term in their law,

Subsection 2 of NRS 624.3011 said, "the board shall not require the contractor to obtain that permit more than
90 days after the construction is completed.” No one knew why the language was in the law as it made no sense.
The board wanted a contractor to have a building permit whether it was 90 days or not.

On page 6 of Exhibit K provisions were added under disciplinary action, which included:

» "Failure to comply with requirements for contracts for construction of residential pools required by
Nevada Administrative Code (NAC) 624.695 through 624.697." Ms. Grein noted the board adopted
regulations in August of 1997 to address situations with pools, and the board would like to have a
provision where they could penalize a contractor for failure to comply with the requirements.

= Language stating "securing a license by fraud, deceit, or misrepresentation of a material fact or omitting to
state a matevial fact" might be repetitive, but it was a little clearer than NRS 624.3014.

» Subversion of licensing exams was to prohibit or regulate those who were falsely taking the exam or
taking the exam on behalf of another.

» In 1997, a provision was put into the law stating all contractors must provide homeowners with a notice to
owner’s statement, which was developed by regulation. The board would like to have a clause for
discipline for failure to give a notice required by NRS 624.321.

Chairman Buckley asked what was in the proposed amendments that the committee did not hear at the original
hearing.

Ms. Grein said at the original hearing there was general discussion on discipline, qualifications, and background
checks. Specifically grounds for discipline for pool contractors or subversion of licensing exams were not
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discussed. She said such related to qualifications and background but were not specifically addressed. She asked
if the Chairman would like her to amend the bill in the Senate.

Chairman Buckley would not like that; the committee wanted to be presented with the entire bill at the first
hearing. She noted it was very confusing to be working off of three documents. The committee preferred to have
all of the amendments at least 48 hours in advance to allow research staff the ability to analyze and organize
information,

Speaker Dini indicated he would like a mockup bill so as to view all of the information in final bill form.

Ms. Grein asked Chairman Buckley if she wanted her to put A.B. 633 together with A.B. 634 as the issues were
similar.

Chairman Buckley wanted to see the entire bill and did not want it to deviate from the original version. She
noted people not having an opportunity to present testimony if the mock bill deviated from the original.

Chairman Buckley asked if there was anyone in the audience who would like to comment on the amendments on

AB. 633

Irene Porter, Executive Director, Southern Nevada Home Builders, noted she just saw the amendments to A.B.
633 so it was difficult to comment on specifics. She would like to take the next 24-hours to review the
amendments.

Chairman Buckley said the bill would be on the work session for Wednesday and asked Ms. Grein to provide a
mockup draft of the bill to Mr. Hughey no later than noon the next day with no additional amendments than what
had been presented.

Chairman Buckley asked Mr. Hughey to present A.B. 634.
Assembly Bill 634: Makes various changes to provisions governing contractors. (BDR 54-762)

Mr. Hughey noted A.B. 634 provided for the establishment of a special investigations unit within the State
Coniractors’ Board and expanded grounds for disciplinary action against a contractor. The bill authorized a
special investigator or the executive officer to issue written citations under certain circumstances, authorized the
hoard to impose administrative fines for viofations of various provisions, and provided a process for contesting
the issuance of a written citation. In addition, the bill amended various provisions concerning construction fraud,
required certain persons to submit fingerprinis to the board, amended provisions governing advertising. and
provided a penalty. Mr. Hughey noted the proposed amendments to the bill (Exhibit H), which were proposed by
Assemblyman Hettrick, Assemblyman Perkins, and Margi Grein of the State Contractors” Board. Mr. Hughey
said some of the proposals were similar to those previously discussed in A.B. 633.

Chairman Buckley asked Ms. Grein what amendments she proposed for A.B. 634.

Ms. Grein said the board addressed all of the committee concems. She noted the board changed the
fingerprinting language from "shall" to "may," which was what they originally requested.

Ms. Grein said the board had an investigations department, and they were separating criminal investigations
from licensee investigations. She explained the board clarified administrative citations versus criminal citations
and noted there were two types of issues, which they would be citing; the criminal unlicensed versus licensed
contractors. The purpose was to find a better means of achieving resolution for homeowners. By clarifying and
separating the two departments, the board would be able to focus on licensed and unlicensed contractors.

George Lyford, Director, Special Investigations, State Contractors Board, noted the board’s proposed

amendments reflected changes recommended by the committee.
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Chairman Buckley referenced Exhibit L and asked if it was shared with anyone. Whereby Mr. Lyford noted it
had not been shared.

Chairman Buckley asked if anyone in attendance had any concerns with the amendments presented in A.B, 634.

There were no comments and Chairman Buckley noted the committee could do the same with A.B. 6 4 as they
did with A.B. 633, which was to have the newly amended amendments merged with the others so as to have one
final mockup on the bill with which to take action. She pointed -out the difficulty of working with so many
different documents and asked the board to present a mockup of A.B, 634 with all proposed amendments to Mr.
Hughey by noon the next day so he could prepare it for Wednesday’s work session.

Chairman Buckley pointed out there were some bills appearing to not have much commiitee support during the
original hearings. She told sponsors she did not plan to set a bill for work session unless they indicated congerns
had been worked out or they talked to eight members of the committee and believed there was a consensus.
Chairman Buckley noted A.B, 433 was one such bill (Exhibit M).

Assembly_Bill_433: Clarifies exemption for certain governmental entities from certain
provisions.

Ms. Evans explained she was concemned about guality and standards, but at the same time she was empathetic to
circumstances unique to very small jurisdictions. She asked that last minute issues be cleared up and A.B. 433 be
put on the next work session document.

Chajrman Buckley noted Ms. Evans’ suggestion to bring A.B. 433 back on the work session to enable the
committee time to consider the issues. Mr. Perkins seconded the suggestion. She asked the committee to review
the amendment and the committee would vote on the bill on Wednesday.

Assembly Bill 636: Establishes account from which certain owners of single-family residences
may recover actual damages suffered as result of inadequate service by licensed contractor.
(BDR 54-1404)

Mr. Hughey explained there were a number of proposed amendments to A.B. 636 (Exhibit H) and noted
Chairman Buckley proposed items 1 through .
12 as amendments to A,B. 636.

Chairman Buckley noted all of the amendments, with the exception of the amendment considering the funding
mechanism, were presented at the original hearing. It was clear to her there were problems with "shoddy"
construction in southern Nevada. She noted there were problems with the judicial system, and there were a small
number of contractors giving a bad name to good contractors. There were also problems with the contracting
system whereby the bond was not sufficient to pay the consumer.

Chainman Buckiey noted she had a proposed amendment on the funding mechanism. In the first hearing, she
suggested a flat amount of $600. There was confusion about whether the amount would apply to residential
contractors or subcontractors. She had two competing proposals for commitiee consideration, The first was 10
make both versions applicable to residential contractors, not subcontractors. A residential contractor with a
license limit of less than $100,000 would have an assessment of $200. A license limit of less than $500,000
would have an assessment of $400, and a license limit of more than $500,000 would have an assessment of
$600. There was a staggered fee scale for implementation.

The second version also applied only to residential contractors and would be funded out of receipts deposited
fromi a 5 cent per square foot surcharge on building permits. The surcharge for the recovery fund would be based
on a tolal square footage of building permits. She thought it made sense not to affect small businesses to the
same extent as very large businesses. Chairman Buckley was open Lo gither proposal. It was her contention the
recovery system was pathetic and consumers often recejved nothing. She wanted to prevent individuals from
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going to court, as small cases could not afford the costs and consumers were then forced to contend with faulty
work.

Mr. Hettrick preferred the second of the two options as far as the funding mechanism was concerned. He
considered it to be the fairer of the two. Mr. Hettrick noted a $100,000 bond would cover very few homes and
stated few would then pay the $200 fee. Most contractors would pay $400, and the cap was only $600. There
was a problem with a contractor whao had a license limit of under $500,000 who built two houses per year and
then a contractor with a license limit of over $500,000 building 150 houses per year. He thought the mechanism
should be on square footage so smaller businesses did not get "burned.”

Chairman Buckley thought language should be added stating "in no event could it exceed" and as a further
protection place a cap.

Mr. Hettrick addressed the "cap" and noted a contractor who built a greater number of houses would have
greater opportunity for problems than a small business. He thought the 5 cents per foot was equal for all.

Mr. Humke asked if the original version of the bill had a recovery fund taxing mechanism, and if so, was it still
in the bill pursuant to the amendments.

Chairman Buckley noted the original bill had a $600 dollar assessment, which was discussed being removed and
replaced with a staggered mechanism based on the amount of business generated by a company.

Mr. Humke thought he recalled there could be an additional assessment by the contractors’ board.

Chairman Buckley said such was out of the bill.

M. Hettrick asked if the 5 cents per square foot surcharge was currently collected. He inquired if they were
discussing removing a portion of the funding that was going somewhere [rom the 5 cents and if so where the
money went.

Chairman Buckley said she received all of the figures on the building permits from the contractors’ board, and
asked Ms. Grein to come forward and discuss the board’s current actions.

Ms. Grein said the figures were a rough estimate and noted some of the counties did not respond, and to her
knowledge there was not a current surcharge.

Chairman Buckley noted the assessment would be a 5 cent surcharge, and instead of using the current bonding
system, an assessment mechanism would be used to create a recovery fund for victimized consumers,

Mr. Hettrick noted the amount would be § cents per building permit based on the square foorage of the permit
and would be assessed quarterly. He assumed each contractor’s total permits would be quarterly polled, summed
up, and multiplied times .05.

Ms. Grein affimed his comment and said in some of the smaller counties, permits might not be issued so the
board would not be able to assess such individuals.

Chairman Buckley said one of the reasons she liked the first version rather than

the second was the first version allowed for stability, planning, and caps. Based on Ms. Grein’s knowledge of the
numbers, Chairman Buckley asked her to tell the committee what an average new builder would pay with the
surcharge and contrast a small, medium and large contractoss. She did not what to charge more than necessary to
protect the consumer.

Ms. Grein did not have such information.
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Chairman Buckley asked Mr. Carson, a member of the contractors® board, to come forward. She asked how the
second funding mechanism would affect a small, medium, and large contractor.

Mr. Carson said the average home was about 1,800 square feet. The amount would be $90. He noted they were
going to attempt to have building departments collect the fee for the board but was unsure if such would be
successfil. The assessment was more equitable than any other they could come up with because the assessment
was based on square footage.

Chairman Buckley explained if they estimated the amount necessary would be $600 per residential contractor,
the mechanism might raise more money than needed.

Mr. Carson agreed. There needed to be a means to fluctuate, and a cap may be necessary. The figure might be
reduced. The board did not want to take in any more money than necessary. He noted the bill needed to be fine-
tuned.

Chairman Buckley asked if lowering the amount below 5 cents would be better or placing cap on the amount.

Mr. Carson said the board would need additional time to go through the numbers. They were guessing at the
average square footage, and some of the counties did not report.

Chairman Buckley asked that AB. 636 also be held until the next work session to allow time for a better
statement of the facts and figures.

Mr. Dini noted some counties did not have building permits and asked how many did not. He noted a contractor
could build in such a county for nothing because there was no way of enforcing the requirement.

Chairman Buckley thought such an issue might bring the committee back to the first option. She noted the
genesis of the bill was problems in Clark County, but it also did not mean they did not want to look at an
effective mechanism statewide.

Chairman Buckley noted the work session was complete and she opened the hearing on A.B, 675.
Assembly Bill 675: Revises provisions relating to hazardous materials.
(BDR 40- 808)

John Sande, representing the Nevada Bankers Association, introduced Alan Rabkin, Senior Vice President,
SierraWest Bank, and explained there were two bills pending on the subject matter contained in A.B. 675. There
were many parcels held by lenders within the state that were in various forms of contaminated status, and
lenders were not willing to foreclose on those parcels of land. Federal and state statutes caused a lender to be
fully liable for the cost of property cleanup, even though at the time the lender took the collateral, they did not
know the property was contaminated. He also noted the property could have become contaminated after the time
the fender took the collateral, Lenders faced a situation where a commercial piece of property was contaminated,
and they had 1o decide whether to proceed with foreclosure thereby incurring liability for cleanup, or not
foreclosing on the property and allowing the borrower to proceed with the default and not pay tuxes. The
properly went into a hiatus statc, and at such a point, there was no productive value for the property. Another
option was to allow the lender to go into district court and declare the property contaminated which would only
accomplish an elimination of the collateral held by the lender and allow the lender to proceed on the unsecured
note. In order to get over the hurdle, the lender must show the property was substantially contaminated and had a
majority of its worth "eaten up" by contamination.

Mr. Rabkin proposed another solution, which was to free up various parcels of property and aliow them to be
freely traded, sold, and eventually cleaned up. AB. 673 stated those who caused the contamination would
remain responsible under current statutes. His concern was for innocent lenders who lent on property, which
they probably ran a phase one examination and got the borrower to certify that the property was free of
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contamination, took their collateral, and then something happened. Those types of lenders, whether they were
private or bank lenders were the ones he was discussing.

The proposed remedy was allowing the bank or private lender to proceed to foreclose on their property and have
a shielded status after a 20-day notice to the state agency charged with the environmental aspects of the property.
The lender would not be responsible for cleanup. Mr. Rabkin noted the lender would be able to freely transfer
the property in its contaminated state. If the lender transferred the property, other state Jaws required the lender
disclose the contaminated status so' they could not transfer the property to another innocent person. The lender
would have all their rights, under current statute, to go against the prior owner who caused the contamination to
help rectify the problem, proceed to resell the property; or at the foreclosure, allow a bid to be larger than the
banks hid. The lender could then sell the property to a third- party who would buffer into their bid the fact there
was contamination, but also know they would not be personally liable for the cleanup. The new buyer would
probably buy the property with an eye towards cleaning it up and ultimately getiing recompense from the prior,
potentially responsible parties, who contaminated the property.

A.B. 675 allowed for a freer transferability of the property onto the next level of purchasers who had an interest
in working with the prior owners and working with the property to clean it up. Because the maximum amount
was buffered into the bid that would be required to repair the contamination on the property, the bidder was
already 90 percent home free because the equity was already in the property to start the remediation. Such would
serve the state’s intevest, which was to clean up the property. Lenders were uncomfortable with going lo district
court to prove contamination because of the expense, and not willing to foreclose and be unlimitedly responsible
for cleanup. Another option was needed to move the propetties, and through the bill, an option was proposed.

Mr. Rabkin noted a bill in the Committee on Natural Resources that attempted to address the problem but from a
different angle. The other bill created a regulatory framework within the Nevada Division of Environmental
Protection. Anyone interested in participating in a cleanup would present plans and pay fees in order to seek
approval from the agency to go ahead and do the work.

His concern with the other bill was banks did not like to add additional expense onto their liquidation costs and
did not like to jump through additional hoops to liquidate collateral they innocently took. In addition, he was not
sure it was necessary to involve additional state regulation and cost in the area. Mr. Rabkin was not discussing
relieving anyone of responsibility; he was discussing innocent lenders and successors being recognized for being
the innocent purchasers. The bill asked that the innocent lenders be allowed to transfer the property without
stepping into the liability of prior parties.

Chairman Buckley asked if the bill conflicted with federal law.

Mr. Rabkin stated during the past 5 years, there had been several federal statutes giving banks a similar
protection. The law was a secured lender protection. If the lender had a certain innocent status, under federal
faw, they might be exempt from federal statute, It was not inconsistent, but he could not say A.B. 673 was an
identical rirror of the federal law. The federal statutes mainly considered issues such as clean water or clean air.
A.B. 675 considered the issue of real estate. They were looking at the issue as a secured lender and not as
relieving anyone of contamination to water or air.

Chairman Buckley said the bill went beyond an innocent lender. Someone who would be immune would be
someone who could clean the property or if someone purchased the property at a foreclosure, other than the
bank, then no one was liable.

Mr. Rabkin agreed and noted the real bortleneck was at the point of the secured lender’s decision to foreclose or
not, which was what he was attempting (o address with the bill. Unless a subsequent transferce was provided
immunity, it would be worthless for the bank to have immunity because the bank, by law, could not retain the
property; they must move the property as real estate owned (REQ). Ultimately the property would end up in the
hands of a successor transferee who was assumed to be innocent. Just in case the transferee was not innocent, the
bill included relief noting the transferee would lose their immunity should they participate in subsequent or prior
contamination.
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Chairman Buckley said the situation was difficult because if someone was cited for a environmental violation,
they would let the bank take the property back if the cost was astronomically high. At such a point, the bank
could then transfer the praperty without cleaning it up and without liability.

Mr. Rabkin said in the transaction mentioned by Chairman Buckley, the borrower who contaminated the
property would not lose any responsibility they had to the state or to the bank in the subsequent transfers, They
would be liable. There was no gain in allowing the bank to take property back. Subsequent transferecs were
going to price the property knowing they might never get recompense from prior responsible partics, and they
would bid low at the bank sale knowing there was a prior borrower who might be able 1o help pay for cleanup.
At least the bank could move some of the equity in the property, and have recourse to sue the borrower on the
note.

Ms. Evans asked if it was an easy matter to determine who contaminated the property.

Mr. Rabkin said it depended on the facts and on the type of contamination. In a typical contaminaied site
scenario, it was easy to determine who contaminated the property. Typically the situation involved
hydrocarbons, gasoline products, or dry cleaning solvents, and it was easy to identify who operated in and
around the property and who caused the concern. Remediation specialists were getting better at identifying the
source. They drew maps showing plumes and where the gradient was based upon slope. In other fypes of
contamination, there were certain areas that had a certain mineral content caused by mining operations. In those
situations or if a property sat on a huge pool of groundwater, it became difficult to determine source, but it could
be done at a great cost, The type of contamination determined if it was easy or hard.

Ms. Evans considered that over a period of years and afier a property changed hands a number of times, it might
be difficult to identify a responsible party. While she was sympathetic to the "innocent lender,” she was
concerned about the ultimate mitigation of the contamination. She thought the issue could continue to cycle for
awhile thus not dealing with the problem.

Mr. Rabkin thought such was the case under current statutes. Banks were uncomfortable becoming involved in
such property, and unless the banks moved on the collateral, nothing happened to it. The property could not be
liguidated, no one would buy it, the bank did not foreclase on the property, and the borrower did nothing to the
property. Probably the borrower was under some sort of order or investigation by federal or state authorities
because of certain mandatory reporting that had to be done by remediation companies. When a bank found out
there was a problem, they usually sent their own remediaiton specialist who usually had an obligation to repont
the problem to the state or Federal Government. At such a point, the property would end up sitting. Mr. Rabkin
said they were attempting to find a reasonable solution to put the property into productive use without
eliminating the state’s rights or anyone’s rights against the contaminators.

Mr. Dini referenced mine tailings in the Comstock area. He noted a superfund cleanup of about a dozen lots
where the soil had to be cleaned up. Another example was a mine in Yerington, for which ARCO could not get
permits until they agreed to cleanup the property. Now the plumes from the water were going out over 2 miles
and contaminating wells surrounding the property.

Mr. Dini understood without the legislation the property would probably not get cleaned up unless there was a
superfund status, which he thought was defunct with the Federal Gavernment.

Mr. Rabkin did not speak to the issue of the ultimate cost of cleanup. His main concern was private and bank
lenders not knowing they were stepping into a problem and then finding themselves in the scenario. The
situation was difficult for the lenders, and he was attempting to correct it.

Allen Biaggi, Administrator, Nevada Division of Environmental Protection, introduced Doug Zimmerman,
Chief, Bureau of Corrective Actions, and William Frey, Deputy Attorney General, Division of Environmental
Protection. Mr. Biaggi offered written testimony in opposition to A.B. 675 (Exhibit N). He noted the division
understood the concerns outlined by industry and the difficulty within the situation. However, the division
believed A.B. 675 addressed only one component of the concemns at an environmentally contaminated site; that
of the liability of a property owner or lender but did not address actual site cleanup. Without addressing the
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critical cleanup component, the bill forced the state and Federal Government into a role of funding cleanup
efforts at some sites with environmental contamination.

M Hettrick understood there were no easy answers to the problems. He referenced Mr. Biaggi’s comment about
forcing the state to pay for the cleanup of a site, but the opposite was also true. 1f the law was not changed, the
lender, who had nothing to do with the problem, was forced to pay for the cleanup. It was not fair to cither party.
He thought the parties needed to get together and make the situation fairer for all.

The bank would only take the property back with immunity, and if the bank did not take the property back with
immunity, the property would be in limbo. Property taxes would not be paid and nothing would happen with
regard to contamination. Mr. Hettrick thought the situation wotld be better off by adding immunity if there was
some startup for cleanup and agreed with Mr. Rabkin that the buyer was definitely going to buy the property at a
reduced price. The buyer was not going to take a risk of paying top dollar for a property and then have to pay for
cleanup.

M. Biaggi noted page 6, section 18, of S.B. 363 addressed the exact concerns of Mr. Rabkin and Mr. Sande. The
senate bill recognized the need for the immunity provisions. He noted a concern with A.B. 675 was immunity
could continue on to subsequent purchasers. He was concerned about inducement to ensure cleanup did oceur. If
everyone continued to get immunity, there would be no ineentive for cleanup.

Mr. Beers asked if the hank failed to foreclose, would the property be left in its current state. He inquired as to a
means of forcing the bank to take responsibility for cleanup, asstming the owner of the property was unable to
do so.

Mr. Frey explained there was no means of forcing a lender to cleanup property. There was no state statute that
provided such authority and there was no lender liability even if the lender foreclosed. Lender liability came into
existence typically when the lender became involved in the day to day operations of the property owner. Then
the actions of the property owner could be imputed back to the lender.

He noted what usually happened was the new purchaser purchased the property al a discount knowing that as an
owner they would be obligated to cleanup the property. If the new purchaser had no incentive to cleanup, there
would be no discount on the price. The lender would be assured of getting their money back because the price
would not be discounted. He explained the new lender would own a piece of property knowing it was
contaminated, but such did not matter because they did not have to clean it up. It could be assumed the first
owner stopped making payments on the property, and he assumed the state or local government would be
"stuck" with the cleanup.

Mr. Beers said the choices were to do nothing with the property and allow the bank to contend with the loan or
{ook into some mechanism to breathe life back into the land hopefully making it economically viable. Hopefully
some portion of the economic viability could be used to cleanup the property.

Mr. Frey affirmed Mr. Beers® statement. There was an incentive for the lender to breathe life back into the
property and such was expressed in $.B. 363.

Joseph Johnson, representative of the Toiyabe Chapter of the Sierra Club, noted he was a professional geologist
and licensed as a registered geologist in the State of California. He said there was a “catch-22" problem and
noted a situation where a small family operation had a contaminate, The family might have high net-waorth, but
the net-worth was in land. The family had no cash to cleanup the contaminate, The family could not go to the
bank for a loan, as the bank would not loan on the property because it was contaminated. He noted 5.B.363
addressed some of those issues. By the time the responsible party was faced with a foreclosure, the party may
have zeroed out on the property in net worth. The bank took over, and under A.B. 675, the property was released
of any responsibility for cleanup, which left the state with the responsibility. Such was the problem with the bill
as it was written.
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He noted federal stalutes partially addressed the issue on liability to lending institutions. 8.B. 363 gave some
immunity to those who made cleanup efforts so the value residual in the property went at least partially, or
maybe even exclusively, to cleanup. 8.B. 363 also allowed for a situation where the property did not have 1o be
cleaned up to absolute purity, but could be cleaned up for a fuwre industrial site. There were also recorded
restrictions so it would not cost so much to eleanup the property. A.B. 675 was considered a "get ont of jail free”
bill that would ultimately transfer cost to the state. The problem was real and needed to beaddressed but not the
way the bill handled it.

There being no further testimony or additional guestions, acting Chairman Dini closed the hearing on A.B. 675
and opened the hearing on A.B. 680. .

Assembly Bill 680: Makes various changes to provisions relating to insurance. (BDR 57-651)

Alice Molasky-Arman, Commissioner, Division of Insurance, introduced Sharon M. Weaver, Health Insurance
Portability and Accountability (HIPPA) Section, Division of Insurance, She noted A.B. 680 was the division’s
omnibus bill. She referenced Exhibit Q, which was a summary of the bill. Exhibit O also contained two
amendments proposed by the division to address a drafting problem, a deletion, and a consolidated list of
proposals that were going to be introduced by members of the public or the industry. The proposals were not
amendments proposed by the division. Ms. Molasky-Arman reviewed the amendments and did not have a
problem with them.

AB. 680 primarily addressed and strengthened third-party administrator laws and addressed changes in HIPPA,
which was enacted in 1997. The division needed amendments to the acl in order to conform to federal
regulations and statutes.

Section 1 indicated when a licensee voluntarily surrendered their license they could not void or terminate the
commiissioner’s authority. There had been situations where disciplinary action was initiated and the licensee
attempied fo terminate or surrender their license. There Was an artificial process where the division refused to
allow the Hoensee to surrender their license as they thought it was important to carryout the disciplinary process.
It was important to other states, and under federal law, there was a great effort to review the misconduet of
certain licensees under the insurance codes.

Section 2 amended Nevada Revised Statutes (NRS) 679B.190, which was the general provision regarding
confidential records within the Division of Insurance. The primary purpose of the proposal was to distinguish
investigations and those documents refated to investigations from documents related to examinations, The
provision was in NRS 679B.230 and followed a nationwide standard. The examinations needed to be removed
from NRS 679B.190.

Section 3 amended NRS 679B.440, which was a cost stabilization provision. Cost stabilization allowed for a
report to the legislature February 1 of every legislative year. The report indicated the state of the casualty
market, which included automobile insurance, medical malpractice insurance, and other professional liabitity
insurance. The pravision proposed to add worker’s gompensation, which was also a casualty line of insurance.
The division’s report already referred to worker’s compensation, but the division wantéed it included so it was
very clear it was also a study the division would be continuing.

Section 4 was related to sections 27 and 29,

Section S was intended to exempt a domestic insurer that did no business in another state from reporting risk-
based capital to the division. The language in the bill was incorrect and was corrected in Exhibit O, on page 3.
The amendment would address a change affecting the division’s intent, Risk-based capital reporting was very
expensive and required by all states.

Section 6 began the provisions regarding third-party administrators. The division’s awareness that a change was
necessary in third party administrator requirements and provisions was heightened because of L and H
Administrators, which was the thivd party administrator for the state health benefit plan. L. and H Administrators
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was not the first third-party administrator with which the state had problems. The division realized the laws, with
respect to reviewing applications, were not sufficiently strong enough, which was why the measures in A.B. 680
wete being proposed.

Sections 8 through 11 were definitional.

Section 12 gave the basis for revocation for a third-party administrator license including financial conditions,
unfair practices, refusal to be examined, claims delay, or claims refusal. There was also clarification that a $2000
per act or violation fine would be imposed for violation.

Section 13 addressed the application process and required certain financial and internal corporate documents that
the division would review prior to registering or licensing a third-party administrator. The section also required a
business plan and gave greater insight into who was the manager and who was in control of a third-party
administrator. With respect to L and H Administrators, the division had no idea that when the third-party
administrator was licensed its principal was already under investigation in the state of Tllinois. The division did
not have the ability to go beyond the corporate articles of incorporation.

Section 14 consisted of grounds for refusal to license a third-party administrator.
Section 15 addressed renewal of a license every 3 years.
Section 16 required the submission of annual financial statements from a third party administrator.

Section 17 added the provision regarding the administration of an internal service fund under NRS 287.010. The
chapter currently required that for a health insurance plan of a political subdivision or public entity the
commissioner review the third-party administrator contract for reasonableness of fees. There was nothing
currently in the statute that related to internal service funds.

Section 18 was technical and deleted certain requirements because of new requirements.

Section 19 amended NRS 683A.0857 to increase the bond required of a third party administrator from $50,000
to $100,000. Such would provide a larger fund for the benefit of any person, including an employer, employee,
insurer, or any other person who was harmed by an administrator.

Section 20 amended NRS 683A.086 regarding the written agreement between an insurer and a third party
administrator and required notice to the commissioner for termination of services specified under the agreement.

Sections 21 and 22 were primarily cleanup.

Section 23 amended NRS 683A.0877 regarding financial obligations of a third-party administrator. It clarified
their role as a fiduciary with respect to the accounts set up for premiums and claims and emphasized the
accounts must be segregated.

Section 24 was also cleanup.

Chairman Buckley asked the committee if they desired the Commissioner of Insurance to explain all 69 sections
of the bill or open the meeting to specific questions on the sections. The committee indicated they preferred
specific questions, and Chairman Buckley referenced section 46, which indicated no member, agent, or
employee of the board may be held liable in a civil action. She asked what the purpose of the section was and
why the sovereignty immunity cap was not good enough.

Ms. Molasky-Arman explained the section referred to the HIPPA reinsurance board, which was made up of
volunteers. The volunteers were members of the industry and the public. She understoed they served for no
compensation and had no immunity, which was the purpose of the provision.

Chairman Buckley asked what were the duties of a reinsurance board member.
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Ms. Molasky-Arman noted board members managed the reinsurance pool and the program for reinsurance. They
received the same monies to which state employees were entitled for reimbursement.

Mr. Hettrick referenced Exhibit O, page 9, which said "second liens upon unencumbered real property located in
this or another state.” He did not know how there could be a second lien on unencumbered real property. He
thought the word unencumbered should be removed.

Ms. Molasky-Arman noted the language was proposed by the industry, and she preferred they addressed the
issue themselves.

Chajrman Buckley asked Ms. Molasky-Arman if she would submit her comments in writing so as to be included
in the legislative record.

Ms. Molasky-Arman noted Exhibit P, which was a summary of A.B. 680.
Chairman Buckley noticed the HIPPA rate was reduced, which would help many consumers.

Ms. Weaver explained for individual eligible persons under the HIPPA program, the division was proposing a
rate reduction. Through a recent program memorandum, the Federal Government indicated the industry-
contemplated rates of a maximum of 200 percent spread off of their most preferred rate. There were abuses
showing up to 500 to 600 percent. The division proposed to drop the rates below the 200 percent threshold to get
below the referenced federal limit. The net affect would be 162.5 percent from the most preferred rate. In the
individual market, the impact was very small. It affected just eligible persons, not everyone who applied.

Bob Crowell, representing Farmers Insurance, referenced Exhibit Q, pages 4 and 5 which said, "This does not
prohibit a nonresident licensee from being named to the license of a resident agent or resident broker if the
nonresident licensee’s primary place of business for transaction insurance is in Nevada and he can verify to the
commissioner that his primary residence is within 50 miles of the boundary of the state of Nevada." A Nevada
corporation licensed as an agent or broker could not hire a nonresident of Nevada to work for them, which
became a problem in areas next to the state line. The new language did not prohibit a nonresident licensee from
such if they had the consent of the commissioner and were within 50 miles of the state line. The language was an
accommuodation for those who lived across the state line.

Chairman Buckley said the committee was hesitant to add nongermane amendments to bills because of close
committee deadlines. She asked Mr. Crowell from where the amendment came and why it was not in his own
bill.

Mr. Crowell said it was under NRS 683A.140, which was germane. He noted there was no section that
considered the issue, but the chapter was there. It was not a major piece of legislation, but he did believe it to be
germarne.

Robert Barengo, representing Western Insurance, introduced Dick L. Rottman, Chief Executive Officer, Western
Insurance. He stated Mr. Rottman would explain the amendments in Exhibit O, starting on page 6.

Mr. Rottman said the amendments considered the investment chapter of the insurance code and amounted to
several liberalizations in the section of the code. The chapter had not been amended since 1971, and there were
some areas where some investment vehicles and concepts had changed over the years. The amendments were an
attempt to allow domestic insurers to earn more on their assets.

Chairman Buckley noted she did not like changing major public policy in the last week of deadlines since no one
in the public had a chance to comment on the changes. She asked why the last minute nature of the request.

Mr. Rottman said given the constraints and time, such was the best they could do. He noted the changes were not
major nor would they impact the public to any extent. He respectfully requested the committee give the
amendments consideration, as it would help their business particufarly in the area of declining interest rates.
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Mr. Barengo explained the general public would not look at the particular section of the insurance code in
question because it considered the regulatory codes for domestic insurance companies. The ¢ode only applied to
how the company invested its assets and not what a company was doing in so far as selling insurance policies.
The amendments would not have an effect on the general public.

Mr. Dini said if the company invested and went broke, the policyholder was stuek. He noted the prudent man
rule was used for investing in retirement systems and the State Industrial Insurance Systém, and asked if the
amendments followed such a rule. Mr. Dini then noted the increase from

10 percent to 35 percent.

Mr. Rottman explained the amount looked like a large increase, but the way preferred stock issues were put out,
if one was not in a position to take a larger share, one would miss out and could not take advantage. When the
section of the insurance code was added in 1971, there was no domestic industry and no one paid any attention
to what was put in the chapter, including himseif as insurance commissioner at the time. Currently there was
some liberalization nceded. The changes did follow, in his judgment, the prudent man rule.

Mr. Dini referenced page 8 of Exhibit O and asked why "by the Federal Deposit Insurance Corporation” was
deleted.

M. Rottman explained the deletion was because there were other insuring mechanisms available.
Mr. Barengo noted the Federal Savings and Loan Insurance Corporation.

Matthew Sharp representing Nevada Trial Lawyers Association explained Exhibit O, page 12. He noted the
amendment was concurred with the Division of Insurance and was part of the original bill. There were
typographical errors and the first stated Amend section 57, page 38, line 34" instead of line 41. In addition, they
would be amending section "57, page 38, after subsection 1, deleting lines 36 through 42 and inserting the
language." What the amendment did was provide the insurance company with the ability, under limited
circumstances, o obtain a release. 1i gave the claimant, who had given the insurance company a medical record
release, the ability to obtain the medical records the insurance company received.

Mr. Sharp noted section 57, page 39, lines 6 through 10 would be deleted, which was the provision giving the
Commissioner of Insurance the authority to contact the state bar.

Section 66 would be deleted, and the medical malpractice-screening panel would be left as it was. Mr. Sharp
noted the membership limitations would also be the same.

Chairman Buckley asked if his amendments were to the original bill rather than amendments to the amendments.

Mr. Sharp answered affirmatively.

As there were no additional questions and no further testimony, Chairman Buckley closed the hearing and
adjourned the meeting at 7:50 p.m.

RESPECTFULLY SUBMITTED:

Jane Baughman,

Committee Secretary
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APPROVED BY:

Assemblywoman Barbara Buckley, Chairman

DATE:

ASSEMBLY AGENDA
for the

C ittee on Commerce and Labor

A.B. 635 Provides for regulation of captive insurers. (BDR 57-1329)
A.B. 673 Provides for regulation of service contracts. (BDR 57-1673)
A.B. 675 Revises provisions relating to hazardous materials. (BDR 40-808)

A.B. 680 Makes various changes to provisions relating to insurance. (BDR 57-
651)

Matters continued from a previous meeting.
Committee introductions.

‘Work session on measures previously considered.
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MINUTES OF THE MEETING
OF THE
ASSEMBLY COMMITTEE ON COMMERCE AND LABOR

Seventy-Sixth Session
February 25, 2011

The Committee on Commerce and Llabor was called to order by
Chair Kelvin Atkinson at 11:58 a.m. on Friday, February 25, 2011, in
Room 4100 of the Legislative Building, 401 South Carson Street, Carson City,
Nevada. The meeting was videoconferenced to Room 4406 of the
Grant Sawyer State Office Building, 555 East Washington Avenue, Las Vegas,
Nevada. Copies of the minutes, including the Agenda (Exhibit A), the
Attendance Roster (Exhibit B), and other substantive exhibits, are available and
on file in the Research Library of the Legistative Counsel Bureau and on the
Nevada Legislature's website at www.leg.state.nv.us/76th201 1/committees/. In
addition, copies of the audio record may be purchased through the Legislative
Counsel Bureau's Publications Office (email: publications@Icb.state.nv.us;
telephone: 775-684-6835).

COMMITTEE MEMBERS PRESENT:

Assemblyman Kelvin Atkinson, Chair
Assemblyman Marcus Conklin, Vice Chair
Assemblywoman Irene Bustamante Adams
Assemblywoman Maggie Carlton
Assemblyman Richard (Skip) Daly
Assemblyman John Ellison

Assemblyman Ed A. Goedhart
Assemblyman Tom Grady

Assemblyman Cresent Hardy
Assemblyman Pat Hickey

Assembiyman William C. Horne
Assemblywoman Marilyn K. Kirkpatrick
Assemblyman Kelly Kite

Assemblyman John Oceguera
Assemblyman James Ohrenschall
Assemblyman Tick Segerblom

COMMITTEE MEMBERS ABSENT:

None

Minutes [D: 281

DABI*
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GUEST LEGISLATORS PRESENT:

None

STAFF MEMBERS PRESENT:

Marji Paslov Thomas, Committee Policy Analyst
Sara Partida, Committee Counsel

Andrew Diss, Committee Manager

Earlene Miller, Committee Secretary

Sally Stoner, Committee Assistant

OTHERS PRESENT:

Brett J. Bamratt, Commissioner of Insurance, Division of Insurance,
Department of Business and Industry

Karen Z. Schutter, Executive Director, Interstate Insurance Product
Regulation Commission, Washington, D.C.

Fred L. Hillerby, representing the American Council of Life Insurers

C. Joseph Guild Ill, representing State Farm Insurance

John Mangan, Regional Vice President, American Council of Life Insurers,
Washington, D.C.

Jack H. Kim, representing United Health Group

Helen Foley, representing National Association of Professional Employer
Organizations

Tim Tucker, Vice President, Government Affairs, National Association of
Professional Employer Organizations, Alexandria, Virginia

Jeanette K. Belz, representing the Property Casuaity Insurers Association
of America

Marie D. Holt, Chief Insurance Examiner, Property and Casualty Section,
Division of Insurance, Department of Business and Industry

Lisa Foster, representing American Family Insurance, Allstate Insurance,
and St. Mary’s Health Plans

James L. Wadhams, representing Nevada Independent Insurance Agents,
American Insurance Association, Anthem Blue Cross and Blue
Shield, Nevada Association of Health Underwriters, Nevada
Association of Insurance and Financial Advisors, and Nevada
Surplus Lines Association

Matthew Sharp, Board Member, Nevada Justice Association

Chair Atkinson:

[The roll was taken, and a quorum was present.]

requests for introduction today.

We have two bill draft
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BDR 54-1016 — Revises provisions concerning the disbursement of escrow
money in real estate transactions. {Later introduced as

Assembly Bill 214.)

ASSEMBLYMAN OHRENSCHALL MOVED FOR COMMITTEE
INTRODUCTION OF BDR 54-10186.

ASSEMBLYMAN CONKLIN SECONDED THE MOTION.
THE MOTION PASSED. (ASSEMBLYMEN HORNE, KIRKPATRICK,
AND OCEGUERA WERE ABSENT FOR THE VOTE.)

BDR 58-593 — Revises provisions governing public utilities. (Later introduced
as Assembly Bill 215.)

ASSEMBLYMAN CONKLIN MOVED FOR COMMITTEE
INTRODUCTION OF BDR 58-593.

ASSEMBLYWOMAN CARLTON SECONDED THE MOTION.

THE MOTION PASSED. (ASSEMBLYMEN HORNE, KIRKPATRICK,
AND OCEGUERA WERE ABSENT FOR THE VOTE.)

We will put those bills on our agenda. | want to remind members that if you
voted in favor of introduction of the bill draft request, it does not indicate that
you are voting for the bill.

Assembly Bill 23: Enacts the Interstate Insurance Product Regulation Compact.
(BDR 57-473)

Brett J. Barratt, Commissioner of Insurance, Division of Insurance, Department
of Business and Industry:
Assembly Bill 23 adds a new chapter to Title 57 of the Nevada Revised Statutes
and enacts the Interstate Insurance Product Regulation Compact. A compact is
an agreement between states to cooperate on a multistate or national issue
while retaining state control. Compacts are specifically mentioned in the
UJ.S. Constitution, and this Compact provides an excellent alternative to federal
regulation in the area of insurance. The mission of this Compact is to promote
and protect consumers while developing a streamiined review process of
specific insurance products under uniform standards that the member states
develop. The Compact currently has jurisdiction over four types of insurance.
These are asset-type product lines—life insurance, annuities, disability income,
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and long-term care insurance. In an increasingly mobile society, these types of
products often travel with consumers as they move across state lines and
through their lives. These products are not generally as sensitive to local costs
and conditions as products such as automobile and health insurance.

The Compact is funded by insurers who pay filing fees and an annual
registration fee to the Compact. There is no fiscal impact on state budgets.
Insurers continue to pay state filing fees in addition to the Compact fees. The
Compact includes one member from each of the member states and is designed
to facilitate transparency and accountability. The activities of the Compact are
governed by bylaws, rules, and procedures that have been developed through
extensive consultations with the member states, state legislators, consumer
advocates, and industry representatives. The meetings of the Compact are
required to be open to the public except in very limited situations which are
detailed in the bylaws.

The process of setting uniform standards is conducted through a collaborative,
comprehensive public notice and comment procedure that allows all interested
parties the opportunity to provide input. Another important feature of the
Compact is its voluntary nature. If product standards created by the Compact
are not adequate, states can opt out of the standards. These features promote
a consensus-based approach to decision making, which should produce higher
product standards to benefit consumers across all states in exchange for an
effective single point of contact for filing for insurers.

| am proposing an amendment today that will require Nevada to opt out of any
uniform standard that provides a lower level of consumer protection than is
currently available under Nevada law. | believe it is important to include the
higher level of assurance to Nevada consumers. We are going to continue to
protect our consumers if a Compact standard is lower than what Nevada's
current law requires. | propose that we opt out of the long-term care uniform
standard because | believe it has been mispriced for many years and that we
should retain control in Nevada until we see how that product line develops in
the next couple of years.

The Compact was created in 2004 and could not become operational until at
Jeast 26 states joined or if its members had 40 percent of the national premium.
In May 2006 the Compact reached both of those thresholds. As of today, the
Compact has been adopted by 38 states or jurisdictions and represents more
than two-thirds of the premium volume nationwide. | provided a map (Exhibit C)
that shows the states in the Compact, the states not in the Compact, and the
three states that are considering Compact legislation. Nevada, New York, and
Oregon are considering Compact legisiation. | have reviewed the Compact
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uniform standards and found them to be detailed, objective, thorough, and
generally comparable to Nevada law. In some areas, the uniform standards set
a higher bar than Nevada's current laws. This will benefit Nevada because the
Division will be better able to leverage our limited resources by focusing our
staff's attention on higher-level tasks and on active participation as a member of
the Compact’'s board. With expanded regulatory oversight required by health
care reform, any resources we are able to free because of the Compact can be
redeployed to health care reform and implementation. Nevada will retain its
authority to regulate companies and protect our consumers without
encroachment upon our sovereignty or our solvency oversight and market
surveillance programs. Nevada will be in control of its participation in the
activities of the Compact and can opt out of any new standard by regulation
under certain conditions. Nevada can enact legislation to opt out of any
standard for any reason and can opt out of the Compact if that is the
Legislature's desire.

The Compact benefits the insurance industry by having a single clearinghouse
for product filings using uniform standards nationwide. It will permit an insurer
to have a product available in each Compact member state with a single filing.
This greatly reduces the cost and time insurers have to spend in the current
state-by-state approval process. The industry would see a much quicker
turnaround and approval of products, which would allow new products to be
available faster to consumers.

| do not expect any fiscal impact to the State of Nevada if this bill passes and
Nevada joins the Compact. There is no downside for consumers. By reducing
costs for the insurers, the marketplace should be more competitive with new
products available faster to consumers. Nevada will have to participate in the
activities of the Compact, including development of the uniform standards and
monitoring the product filings to ensure that we agree with the decisions of the
Compact and that the interests of Nevada consumers are well served. There
will be a cost to insurers. In addition to the state filing fees that they are now
paying, they will also have to pay Compact filing and registration fees. This
additional cost is more than offset by the savings in production and time costs
resulting from having to file in only one location for each of their products. It is
efficient for the marketplace.

Chair Atkinson:
Are there any questions from the Committee?
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Assemblyman Hardy:

In Article VI, section 5, it gives us only 10 days to opt out. How do we deal
with that if we only have a 120-day legislative session? s that something the
Division does, or how will that affect us?

Brett J. Barratt:
With me today is Ms. Karen Schutter, the Executive Director of the Compact,
who will answer technical questions.

Karen Z. Schutter, Executive Director, Interstate Insurance Product Regulation
Commission, Washington, D.C.:

Our membership inciudes 38 states. There are two ways to opt out to preserve
the sovereignty of the state. A state’s legislature has the ability to opt out at
any time and does not have the 10-day requirement. The 10 days language
applies to opting out by regulation. The state’s department of insurance would
have the ability to opt out of a uniform standard. Our rulemaking process is very
detailed and transparent, and there are many opportunities to participate. Our
members are the ones who drive the Compact. There is a protection before you
get to the opt out period. Before a uniform standard can be adopted, it must be
approved by at least two-thirds of the Commission members. If the state still
feels the uniform standard is below its standard, it can opt out on the
rulemaking side. By then it will know that it will be doing it. That is where the
10-day notice occurs. If you opt out by regulation, the department commences
its regulation making process under the state's administrative procedure act.
There are two forms of opt out, and the legislative opt out is unrestricted.

Chair Atkinson:
Are there any other questions from the Committee?

Brett Barratt:

Section 2 of the bill matches, without any modifications, the language of the
Compact. Because this is a Compact and essentially a contract between states,
the language needs to stay consistent from state to state to ensure its
effectiveness.  Articles Il through VI are about the duties, powers, and
organizational structure that govern the Compact. Article VIl provides that
member states may have the option to opt out of the uniform standard either by
regulation or legisiation. The state legislature retains the ultimate authority to
enter into or withdraw from the Compact as well as to opt out of standards at
any time. |recognize that | am not the policy maker here. | am the person who
implements the policies that the Legislature passes. The Compact is your tool
as well as mine.
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Article VIl addresses public access to the records of the Compact and maintains
the state's responsibility for market regulation and enforcement.  Article X
provides that a product approved by the Compact is automatically approved for
sale in the member states. It addresses all public information access to
information received by the Compact. Article Xl discusses the financing of the
Compact. Essentially the Compact is financed by insurers who must pay the
Compact's annual registration fee, filing fees, and the state’s existing filing fees.
There will be no decline in revenue to the State of Nevada. Section 3 of the bill
designates the Commissioner of Insurance as Nevada's representative to the
Compact. The Compact has eight positions available for state legislators to
participate. Generally, the participants are members of the National Conference
of State Legislators (NCSL) or the National Conference of Insurance Legislators
(NCOIL). Even though Nevada is not a member of NCOIL, | was assured by
Ms. Schutter it would not preclude Nevada's participation on the legislative
group that sits on the board of the Compact.

| have two amendments to the Compact language (Exhibit D). The first is that
Nevada will opt out of the long-term care insurance product standards upon
adoption of this act. The Division recently adopted regulation R028-10, which
becomes effective on October 1, 2011. This regulation contains many
protections that are not afforded to consumers under our current standards.
The second change requires Nevada to opt out of the Compact’'s uniform
standard if the standard fails to provide the same level of protection to
consumers as current Nevada law. | do not anticipate ever needing to exercise
this provision, but | believe it is an important placeholder to ensure that we
continue to maintain a high level of protection for consumers and that we can
continue to be proactive in protecting our consumers’ interests consistent with
the law.

| believe that A.B. 23 is good for Nevada. It is good for consumers, the state,
and the insurance industry. It is a win-win. Nevada consumers will benefit from
having timely access to innovative products while continuing to have their
problems addressed quickly and locally at the state level. The Insurance
Division will be better able to leverage our regulatory resources and expertise to
heip create high national standards, including strong consumer protections. By
creating a central clearinghouse to receive, review, and approve these asset-
based insurance products, the Compact will improve speed to market for
insurers by creating a single point of contact for fiing new and innovative
insurance asset-based products that wilt ultimately result in reduced expenses
for insurers and, | hope, lower premiums.

Chair Atkinson:
Are there any questions from the Committee?
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Assemblyman Conklin;
Is it correct that consumers have problems with their products and we need to

retain total control to resolve those problems?

Brett Bamratt:
That is correct. The consumers call our offices in Nevada, and we resolve their

complaints locally, at the state level.

Assembiyman Conklin:
Will current regulations retain their position or take a second seat to any
regulation brought forth by the Interstate Compact Commission?

Brett Barmratt:
They would take a second seat to the regulations of the Compact unless the
Compact standards are lower than current Nevada standards. Then the Nevada

standards would prevail,

Assemblyman Conklin:

We would always have the opportunity to tighten our standards through
regulation, but not weaken the standards below the Compact’s standards. The
Compact would create a regulatory floor.

Brett Barratt:
That is correct.

Assemblyman Conklin:
What are the asset-based products besides life insurance and disability
insurance?

Brett Bamratt:
They are annuities and long-term care insurance. These are products which
people have for life or for many years.

Assemblyman Conklin;
The Compact does not regulate auto, health, homeowners, or professional
liabllity insurance.

Brett Barratt:

Only life insurance products are long-term asset-based products. lt is possible
that the Compact may change in the future. At this point it is focused, and | do
not know if there is any desire to extend its lines.
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Assemblyman Conklin:
Where does the Compact stand regarding the Nevada regulations on issues such

as viatical settlements, where the policy owner selis a life insurance policy
before it matures?

Brett Bamratt:
Viatical settlements would be outside of the jurisdiction of the Compact.

Assemblyman Conklin:
The settlement law itself is something that the Legislature would exclusively

regulate even though it is a life insurance product.

Brett Bamratt:
That is correct.

Assemblyman Conklin:
The life insurance industry is trying to address the issue of retained asset

accounts. What is the Compact'’s position on that issue?

Brett Barratt:
i will have the Executive Director of the Compact address that.

Karen Schutter:

The retained assets accounts are also outside of the Compact. The Compact
has a very limited jurisdiction in the asset-based arena. Retained asset accounts
occur when a beneficiary is involved, so it is outside of the Compact
jurisdiction, as are settlement issues. All market regulations regarding how
products are sold or underwritten, or how claims are administered, are still
under Nevada regulation.

Assemblyman Conklin:
Are there other Compacts for other consumer products that are a model for this

Compact?

Karen Schutter:
Our Compact is the first in the insurance area. There are several compacts,

including a compact for the collection of sales and use taxes. Our Compact
was modeled on the aduit and juvenile offender compacts, which have similar
provisions. Most states are participating in those compacts. Many of the key
provisions are similar.

Chair Atkinson:
Are there any questions from the Committee?
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Assemblywoman Bustamante Adams:
What is the fee for the dues to this Compact? Who would be the Nevada

representative to the Compact?

Brett Bamratt:
The Commissioner of Insurance would represent the State of Nevada as a

member of the Compact. The dues would not be paid by the State of Nevada,
but are charged to the insurers that utilize the services of the Compact.

Assemblyman Hardy:
Can you interpret Article V, section 27

Brett Barratt:
Article V, section 2 is the organization of the Compact board, including who
serves and in what capacity.

Karen Schutter:

All members are voting members of the Commission. Any action regarding
adoption of uniform standards or rules needs Commission action. The Compact
also creates a management committee similar to other compacts. Our Compact
has a 14-member committee and was developed with consideration of the large
and small states and different dynamics to make sure all states have
representation. The Management Committee has six automatic members from
the six states with the largest premium volume. Four states with 2 percent of
premium volume or less are designated by geographical zones, and that would
include Nevada. Nevada would be in the western zone and would have an
opportunity to participate on the Management Committee. The State of
Washington is our current western zone member on the Management
Committee. Another safeguard regarding the uniform standards is that an issue
cannot be heard by the Commission without a two-thirds vote of the
Management Committee.

Assemblywoman Carlton:
Will the Compact recognize that we are a part-time legislature and allow our

Legislative Commission to make those decisions and not the whole body?

Karen Schutter:

It is legislative action. In most states the legislature works closely with the
department, and the department can also exercise its regulatory opt out if the
jegislature is not in session. There is another safeguard in the Compact, that
once a uniform standard is adopted, it takes about 10 days to publish it, and it
is not effective until 90 days after the date of publication. It is called
“promulgation” in the statute. So there are at least 100 days between adoption
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and becoming effective for the legislature to take action and the department to
commence its regulatory making process. There is also an ability for the
department to request a stay of effectiveness of the uniform standard while it is
pursuing an opt out. To date we have had almost 70 uniform standards
adopted, of which no state has opted out by legislation or by regulation. We
have two other states that have opted out of long-term care by legislation and
another which is pursuing an opt out by regulation. The process is working
particularly in the area of long-term care.

Assemblywoman Carlton:
If the Insurance Commissioner can give us a comfort level that it can be done in

120 days, | do not see a problem.

Brett Barratt:
The fastest we usually complete a regulation is 45 days. We try to complete
them in 60 days, so | am very comfortable that we will be able to do it in that

period of time.

Assemblyman Conklin:
Have you spoken with the Governor or the Governor’s staff regarding the
executive order creating a moratorium on regulation?

Brett Bamatt:

| have not spoken to the Governor and would have to apply to the Governor's
Office for an exception to the executive order in the event that we need it
during the period that the executive order is in effect.

Assemblywoman Carlton:
Would it be acceptable to the Compact if we gave the Commissioner the
authority to adopt these regulations within statute, so he and the state will be

protected?

Brett Barratt:

We will ask Ms. Schutter if we could add a regulation to the Compact language
to give the Commissioner the ability to opt out in the event there is a statement
with which we do not agree.

Karen Schutter:

My initial reaction would be yes, because it puts the obligation on the
Commissioner and not on the other members of the Compact. It is similar to
the proposed amendment, which puts an obligation on the Commissioner if any
uniform standard is adopted that is below Nevada standards. He has the onus
to opt out.
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Chair Atkinson:
Are there any questions from the Committee? | see none. Is there anyone

wishing to testify in favor of A.B. 237

Fred L. Hillerby, representing the American Council of Life Insurers:

We are in strong support of A.B. 23 and to have Nevada join the Compact. Our
companies provide life insurance, annuities, disability income, and fong-term
care. This bill is very important to us. Most of our members are national
companies, and their products are sold in aimost every state. We had to go
state by state to have products approved. It delays consumers’ access to the
market and to products. It delays opportunities for our agents and brokers to
sell new and innovative products because of their delay to the market.

We would prefer that the Commissioner be in the Compact and test it before
deciding to opt out on long-term care. There are national standards for long-
term care and we think we would be better served to include it. We support
the second amendment, which gives the Commissioner the option to opt out if
it is discovered that our citizens are put in jeopardy. He has the option to opt
out. We would rather see Nevada get into the Compact and see how it
operates before we opt out,

C. Joseph Guild Ill, representing State Farm Insurance:
We are in support of A.B. 23.

Chair Atkinson:
Is there anyone to speak in support of this bill in Las Vegas?

John Mangan, Regional Vice President, American Council of Life Insurers,
Washington, D.C.:

Mr. Hillerby is our representative and has described our strong support of the
bill. | want to reiterate our strong support on behal!f of our 300 members who
do business in Nevada. | wouid like to compliment the Commissioner on his
strong approach to consumer protection. Passing this bill will get products to
market faster, which means more sales for agents and brokers in Nevada. Most
of our agents and brokers are small businesspeople, and this is good for their
business. The more products we sell will create more revenue for the state
from premium tax. We would prefer to see the state become a member of the
Compact with respect to long-term care products. | think the standards for
those products are, in some cases, stronger at the Compact level because of
the experience other states have had. We are supportive of the second
amendment proposed.
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Chair Atkinson:

Are there any questions from the Committee? | see none. Is there anyone else
wishing to speak in favor of this bill? |s there anyone to speak in opposition? Is
there anyone to speak from a neutral position?

Assemblywoman Cariton:
To make a decision about long-term care, we need to get the regulation from
the Commissioner so we can compare it to the Compact.

Chair Atkinson:

If the Commissioner can get that to me, | will distribute it to the Committee
members. Are there any other questions or comments on A.B. 237 Seeing
none, we will close the hearing on A.B. 23 and open the hearing on
Assembly Bill 74.

Assembly Bill 74: Revises various provisions relating to the regulation of the
insurance industry. (BDR 57-472)

Brett J. Barratt, Commissioner of Insurance, Division of Insurance, Department
of Business and Industry:

Assembly Bill 74 is the Insurance Division's omnibus bill. 1 have provided an
overview of the major areas of the bill {Exhibit E). This bill was developed in
April 2010 and was distributed to the industry through meetings of the
Commissioner’'s advisory committees, such as the Life and Health
Advisory Committee, the Property and Casualty Advisory Committee, the
Licensing Advisory Committee, and the Captive Insurance Advisory Committee,
The bill has been heard, and concerns have been expressed.

The first area is the External Review Model Act. When a consumer of health
insurance has an issue with a health insurer, the consumer has the right to go
through an internal review process with the insurer. Once the consumer
exhausts that internal review process, Nevada has a system for external review
of the claim. That process takes place under the Governor's Office for
Consumer Health Assistance (OCHA). The enactment of the Patient Protection
and Affordable Care Act (PPACA) requires the states to do one of two things in
regard to external review. We need to adopt either the National Association of
Insurance Commissioners (NAIC) model or the Department of Labor model. If
we do neither or do not meet the threshold of the NAIC model, the federal
government will take over our external review mechanism. Because this bill
was written in April, the commissioners have changed. One of the amendments
I am presenting (Exhibit F) leaves the external review with OCHA. They have
the people, including medical professionals, necessary to do external reviews.
The amendments leave the external review there instead of moving it to the
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Division of Insurance. These standards also apply to the Public Employees’
Benefits Program (PEBP). The Center for Economic Justice has an issue with
the federally mandated external review, which says the determination is final for
both the consumer and the insurer. Certainly, people can still litigate after that
final determination, but | am hesitant to change from the NAIC model and risk
not being compliant.

The next topic is the group health rate regulation. The Division of Insurance
reviews and has prior approval for all health maintenance organizations (HMO).
With preferred provider organizations (PPO) the Division of Insurance has
authority only to review individual policies. We do not have authority to
oversee their group policies. This change would give us the authority to
establish a rate review process for large group PPOs, which is a consumer
protection. The State of Nevada applied for federal grants to enhance our rate
review process. We received $1 million, and that program is functioning in
Nevada. Giving us more authority would not cost the state anything because
we can continue to apply for this federal grant for five years. Yesterday, the
federal government announced that it had an additional $200 million available
for this type of review opportunity for the states.

The next area is long-term care insurance. The amendments allow for the
marketing of long-term care products in combination with other life insurance
policies. Many insurance products, especially life insurance, continue to be
more complex. This will allow insurers to combine product types into one
policy. It preserves consumer protections in every way. and allows the
marketing of these products. The change would be consistent with what is in
the Interstate Insurance Product Regulation Compact. This bill contains some
consumer protection enhancements for annuities and life insurance. It aligns
our laws with the national standards set forth by the Compact. We add
consumer protection by providing a 10-day review and return policy for
annuities. Current law does not provide for a “free look period” for annuity
products. The bill allows a 10-day "free look period” for life insurance products
which we have also been applying to annuities. There is a proposal in the bill to
provide a 30-day review period for a new annuity contract or life insurance
policy when replacing another policy. If the product is not what the consumer
wants, he can return the contract and not lose any money or be locked into the
policy. It strengthens consumer protection. Annuity policies usually take
10, 15, or 20 years to mature. There are surrender charges to an annuity
before it fully matures. With this amendment, we clarify the language and the
definitions of those surrender penalties.

The next topic is the credit/extraordinary life events exemption. Because of the
high unemployment rate in Nevada, home foreclosures, and the economic
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difficulties that we all face, there is a provision in our biil based on a National
Conference of Insurance Legislators (NCOIL) model to give our consumers a
break regarding the use of credit scoring. If there is a life event over which the
consumer has no control, such as death, loss of job, divorce, or serious iliness,
he can contact the insurance company and explain that one of these
extraordinary life events has occurred. The insurer is then precluded from using
credit scoring in the insurance rating model to determine its insurance rate. itis
a consumer protection based on a NCOIL model. Some insurers in Nevada
already have voluntarily implemented these exemptions for extraordinary life
circumstances because they recognize our economic situation.

The next area relates to evidence of insurance cards. It allows for proof of
insurance of fleet cars without having individual vehicle identification numbers.
it makes business more efficient when dealing with fleets.

The next section deals with manufactured home valuation. Nevada law
indicates that owners of manufactured homes are offered a policy that is a
market value policy. The proposed change is to require insurers to offer
replacement value coverage. The insured has the option of accepting the offer
or requesting lesser or restricted coverage for a lower premium. We are not
taking away any consumer rights, but are giving them options to purchase a
more comprehensive policy.

The next section allows insurers to transact insurance-related business
electronically with consumers. This does not mean that the insurance company
can automatically start doing transactions electronically. Under the
Uniform Electronic Transactions Act Code, there has to be an agreement with
the consumer to accept electronic processes. It also allows for electronic
transactions in the surplus lines area.

The next section allows fingerprints submitted with an application to sell, solicit,
or negotiate insurance to be submitted electronically. This is an opportunity to
enhance our efficiency.

Service contracts by definition are not insurance, and they do not pay premium
tax. The Division of Insurance regulates them. [n the last year, we have had
four service contract companies go insolvent. They are companies in other
states that are doing business in Nevada. Nevada law states that to do
business as a service contract provider in this state, you must post a
$25,000 deposit or bond. If the company becomes insolvent, we would use
that money quickly. The Division of Insurance is not set up to administer and
handie claims for service contract entities. These provisions give the Division
more authority to suspend, limit, or revoke a service contract license. It also
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requires enhanced financial backing to limit the insolvencies, Solvency is
enhanced because either the service contract company must have a contractual
liability insurance policy or the company, or its parent, must maintain a net
worth of $100 million in stockholder equity. This will protect Nevada
consumers because the company will be able to pay the benefit the consumer
has purchased to cover items such as a vehicle or washer and dryer.

Nevada is a leader in the captive insurers market. Captive insurers are a special
kind of insurer created by the federal government. Many other states are
getting into the captive insurers market. Two provisions relate to captive
insurers. The first clarifies that when calculating dividends based on capital and
surpius, captive insurers must use certain statutes in the Insurance Holding
Company System Regulatory Act. The second part updates the format used by
captive insurers to submit their required reports. It would allow for fining in the
amount of $100 per day, of captive insurers who fail to file their financial
reports in a timely manner.

| have some cleanups, clarifications, and amendments (Exhibit F) which | will
explain. The first clarification updates the definition of a qualified actuary. It
clarifies that a qualified actuary can sign an applicable statement of actuarial
opinion across all lines. Current law is vague and makes it look as if it is
allowed only for life insurance. The producer lines of authority adopt additional
portions of the NAIC Uniform Licensing Standards Model Act. This is important
because states must have reciprocity and it helps us to be consistent with other
states.

The next section concerns adjuster licensing. We had a law in Nevada which
said only residents of Nevada can adjust claims. My predecessor,
Commissioner Kipper, was sued over that law. The Division and the
State of Nevada lost. The U.S. District Court in Las Vegas declared that
Nevada’'s law violated the privieges and immunities clause of the
U.S. Constitution because it did not allow fair trade. We are updating our
adjuster licensing laws to conform to the federal court decision.

The change related to the Nevada Insurance Guaranty Association, which
applies to property and casualty insurers, clarifies that a member of that group
is an “authorized insurer.”

In regard to the viatical settlement, we want to add the word “provider” as it
applies to proof of required financial responsibility to the language adopted in
2009 in Senate Bill No. 426 of the 75th Session.
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The change for countersignature is the result of another federal court case in
which our countersignature requirement was struck down as being in violation
of the U.S. Constitution. Therefore, we need to amend our countersignature
blank for a surety bond template to eliminate “resident.”

Under holding companies, this adopts additional changes from the mode! law.
The 2000 NAIC model law read “the greater of” and our statute as approved
stated “the lesser of.” This will make it consistent with the model law, and the
way we calculate dividends to our domestic insurance companies will not be
changed in any way. It changes the definition of what are extraordinary and
ordinary dividends. Our intent is not to change the way we calculate dividends,
but we want to make our faw consistent with other laws to help insurers do
business across state lines.

Risk retention groups are a type of captive insurer. The Liability Risk
Retention Act of 1986 states that to be insured by a risk retention group, you
have to be a member of that group. This clarifies Nevada law and is consistent
with federal law.

Medical discount plans file their paperwork on their anniversary. This would
change the law so they would file their annual renewal paperwork on March 1
of each year, which is consistent with the other companies we regulate. It will
help us with our efficiency and tracking.

The employee leasing companies change is consistent with the Nevada
Supreme Court decision that Nevada cannot define an Employment Retirement
Income Security Act (ERISA) term or a federal term with Nevada law. | know
that the National Association of Professional Employer Organizations (NAPEO)
has a proposed amendment to this language, and | have no objection to that
amendment.

The last section is proposed amendments. The first changes language to clarify
that qualified actuaries can sign actuarial opinions for all lines of insurance. The
second proposes to return the responsibility for the independent external review
process to the Governor's Office for Consumer Health Assistance. The next
amendment proposes to amend Nevada Revised Statutes (NRS) 683A.267.
This is a licensing statute to corectly reference the term “"guaranteed asset
protection.” It is a technical change from “"guaranteed auto protection.” The
next change amends the definition of “casualty” to include “surety,” which was
omitted in the drafting process. With regards to surplus lines in NRS Chapter
685A, we wanted to make changes to start collecting multistate revenue on
surplus lines exposures.  Then the Dodd-Frank Wall Street Reform and
Consumer Protection Act came out, and based on that the Division of Insurance
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wants some changes which will be addressed in a separate bill, but we wanted
put the surplus lines language back the way it was.

Chair Atkinson:
Are there any questions from the Committee?

Assemblyman Conklin:

For many sessions, we have had a division's omnibus bill, which covers many
issues in one bill. If there is a way to bifurcate the bill so that it deals with
minimal or related issues, it helps because you may not lose a whole body of
changes because someone did not understand one piece. It also allows people
to share the work, Omnibus bills take a lot of time and effort to understand
how the whole thing fits together and what all of the changes are. |f you could
break that apart, you will probably have greater success.

Chair Atkinson:
Is there anyone else wishing to testify in favor of A.B. 747

Jack H. Kim, representing United Health Group:

| have submitted a proposed amendment (Exhibit G). It is a friendly amendment
and the Commissioner has helped me work on it. Under state law, two
affiliated insurance companies cannot do certain functions for each other
without getting an additional license. \We propose to add language to indicate
that if you are an affiliated insurance company, you would not be required to be
defined as an administrator and would not have to get an additional license.
There are no issues of solvency or consumer protection because both entities
are regulated by the state.

Chair Atkinson:
Are there any questions from the Committee? |see none.

Helen Foley, representing National Association of Professional Employer
Organizations:

We have an amendment (Exhibit H) to section 128 on page 92. We have
worked closely with the Insurance Commissioner and his staff, and they are in
agreement. We support the concept of section 128 to clarify that employee
leasing companies cannot be self-insured. We believe there was an unintended
consequence in drafting. Employee leasing companies provide fully insured
benefit plans to their employees and are in the large group market. We want to
maintain that. The proposed amendment does that.
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Tim Tucker, Vice President, Government Affairs, National Association of
Professional Employer Organizations, Alexandria, Virginia:

] would like to thank the Commissioner and his staff for working with us on this

amendment.

C. Joseph Guild lll, representing State Farm Insurance:

| received a proposed amendment today that | did not have the opportunity to
forward to the Committee or to discuss with the Commissioner, but | will do so.
It refers to sections 16 and 17. The way the bill is written, it imposes a
personal liability on adjusters. In section 17, on page 18, line 19 of the bill, it
states that an adjuster is "any person who, for compensation as an independent
contractor. . . investigates and settles. . .. " State Farm has its own employee
adjusters, but occasionally its independent agents might adjust a small claim.
Our proposal would be to add an exemption in section 17 for an agent of a
company who occasionally adjusts a small claim. | will provide the information.

Chair Atkinson:
Are there any gquestions from the Committee? | see none.

Jeanette K. Belz, representing the Property Casualty Insurers Association of
America:

We submitted a letter of support {(Exhibit ). We are in favor of section 30,

which Is the extraordinary life circumstances as it was adopted by NCOIL. It

helps in catastrophic events and also applies to military personnel deployed

overseas. We will continue to meet with the Commissioner regarding our

concerns about the section on manufactured homes.

Chair Atkinson:
Are there any questions from the Committee?

Assemblyman Ellison:
Most units are now on permanent foundations. How will this affect those?

Marie D. Holt, Chief Insurance Examiner, Property and Casualty Section,
Division of Insurance, Department of Business and Industry:

You are correct in your understanding that when a manufactured housing unit is

placed on a foundation, it would be real property, and a manufactured home

owner's policy can be written for that unit. That is where the replacement cost

endorsement would be used.
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Lisa Foster, representing American Family Insurance, Allstate Insurance, and
St. Mary’s Health Plans:

All of the companies | represent are in favor of this bill. American Family

Insurance has had concerns about the manufactured housing part of the bill and

will be working with the Commissioner,

James L. Wadhams, representing Nevada Independent Insurance Agents,
American Insurance Association, Anthem Blue Cross and Biue Shield,
Nevada Association of Health Underwriters, Nevada Association of
Insurance and Financial Advisors, and Nevada Surplus Lines Association:

We are in support of this bill and would like to review the mock-up as the

Committee moves toward the work session with the amendments that are being

considered.

Chair Atkinson:
Are there any questions from the Committee? | see none. Is there anyone to
speak in opposition to A.B. 747

Matthew Sharp, Board Member, Nevada Justice Association:

We are in opposition to the changes that have been made regarding the external
review process, which is contained in sections 71 through 112. Our opposition
is that this bill significantly takes away existing consumer rights. As
{ understand the requirements from the federal government, there need to be
minimum standards that each state is free to provide benefits in addition to the
minimum standards, no different than the Uniform Building Code for contractors
has minimum standards. There is nothing preventing a contractor from
providing greater standards than the Uniform Building Code provides.

The whole process, which is included in NRS Chapter 685G, was something in
which former Speaker Barbara Buckley was heavily involved. A series of issues
resulted from that. One concern is the application of the term “medical
necessity” and the other was the responsibility of both the external review
organization and the insurance company. These review processes take place in
situations where the insurance companies tell the insured that what their doctor
is recommending is not medically necessary. These typicaily involve life and
death situations where people are deprived of transplants or necessary
surgeries. If the review is beneficial to the insured, it is binding on the
insurance company, and if it is not favorable to the insured, the insurance
company has the option to disregard what the review organization says. The
reason this exists is that one of the things bought by the premium is a fair
investigation from an insurance company. This bill would change the law so if
the independent review organization says something is not medically necessary,
both the insured and the insurance company are bound. Effectively, you have
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taken away a consumer right. If the independent review organization makes a
mistake, and it happens, the reviewer has extensive immunity. The insured has
no way of holding anybody accountable. | do not think that is the intent of the
federal law.

This bill is confusing as to what constitutes medical necessity and what should
be reviewed. It is very slanted against the consumer. When you are a
consumer asking for a decision for medical necessity, you are working with your
treating physician. The physician is not being paid to argue with the insurance
company. The insurance company people are paid to do these reviews. They
have more time and resources. This bill will put the consumer in a very difficult
situation when he is in a dispute over medical necessity. | do not think that is
the intent of the federal law. Nobody has demonstrated to me in discussions
from the Commissioner’'s Office that anybody has gone through our existing
statutes to compare them to the required minimum standards to see where we
are deficient, if at all. | think passing these changes would be very detrimental
to the consumer.
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Chair Atkinson:
Are there any questions from the Committee? | see none. Is there anyone else

in opposition? Is there anyone to testify from a neutral position? | see none.
| am going to ask the Division to work with Assemblywoman Carlton,
Assemblywoman Bustamante Adams, and Mr. Sharp and bring this back to the
Committee. Are there any other questions or comments on A.B. 747 [There
were none.] We will close the hearing on A.B. 74. Is there any public comment
or anything else to come before the Committee? [There was none.]

The meeting is adjourned [at 1:31 p.m.].

RESPECTFULLY SUBMITTED:

Earlene Miller
Committee Secretary

APPROVED BY:

Assemblyman Kelvin Atkinson, Chair

DATE:
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AARON D, FORD
Attorney General
RICHARD PAILI YIEN
Deputy Attorney General
Nevada Bar No, 13035
100 N. Carson St

Carson City, NV 89701
(775) 684-1129

(775) 684-1156 (fax)
Email: ryien@ag.nv.gov
Attorneys for the Division of Insurance

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF ) Case No, 17 OC 00269 1B

NEVADA, INC., dba CHOICE HOME )

WARRANTY, a Nevada corporation, Dept. No. 1

Petitioner,

Vs,

STATE OF NEVADA, DEPARTMENT OF

BUSINESS AND INDUSTRY - DIVISION
OF INSURANCE, a Nevada administrative
agency

)
)
)
)
)
)
)
)
)
)
Respondent. )
)

RESPONDENT’S STATEMENT OF LEGISLATIVE HISTORY OF NRS 690C.325
Respondent, Department of Business and Industry, Division of Insurance
(“‘Division”) through its counsel, Nevada Attorney General AARON D, FORD, Deputy
Attorney General RICHARD YIEN, and Senior Deputy Attorney General JOANNA
GRIGORIEV, hereby files its statement of legislative history as requested by the Court on
November 5, 2019. In 2011, as part of the Division’s omnibus bill AB 74, the Division
introduced changes to the provisions of chapter 690C to allow the Commissioner more

authority over service contract providers and more protection to Nevada consumers.
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Section 54 of AB 74 was codified as NRS 690C.325. It provides:

1. The Commissioner may refuse to renew or may
suspend, limit or revoke a provider’s certificate of
registration if the Commissioner finds after a hearing
thereon, or upon waiver of hearing by the provider, that
the provider has:

(a) Violated or failed to comply with any lawful
order of the Commissioner;

(b) Conducted business in an unsuitable manner;

(cy Willfully violated or willfully failed to comply
with any lawful regulation of the Commissioner; or

(d) Violated any provision of this chapter.
D In lieu of such a suspension or revocation, the
Commissioner may levy upon the provider, and the
provider shall pay forthwith, an administrative fine of
not more than $1,000 for each act or violation

... Id. (Emphasis added).

In his testimony before the Senate Commerce, Labor & Energy Committee (June 1, 2011)
Commissioner Barrett explained that there was a need for more authority over the
service contract industry, “Allowing the Commissioner the authority to suspend or revoke
a certificate of registration will better protect from service contract companies that are
financially unstable or that conduct business in a deceptive or unfair manner.” (Hearing
on A.B. 74 Before the Senate Committee on Commerce, Labor and Energy, 2011, 76t
Sess. Exhibit F, pp. 9-10 (June 1, 2011), attached hereto as Exhibit 1.
Commissioner Barrett further expressed that the existing laws were inadequate,

and that the new provisions are intended to mirror NRS 680A.200:

Currently, chapter 690C of NRS does not provide
authority for the Commissioner to suspend or revoke a
certificate of registration unless ancther state has taken
-legal action against the company. The Commissioner
only has the authority to fine a contract provider not
more than $500 for each violation of statute, regulation
or order of the Commissioner up to an aggregate of
$10,000 (NRS 690C.330). The proposed Section 54
language adds a section to Chapter 630C similar to
existing law in NRS 680A.200 that would allow the

2
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Commissioner to suspend, limit or revoke a provider’s
certificate of registration for violations of statute,
regulation or order of the Commissioner or for conducting
business in an unsuitable manner,

(Hearing on A.B. 74 Before the Senate Committee on Commerce, Labor and Energy, 2011,
76th Sess. Exhibit F, p. 9 (June 1, 2011) (emphasis added). It is clear from the testimony
above, that it was the intent of the legislature was to expand the Commissioner’s

authority over registered service contract providers, including the ability to impose fines,

in a manner mirroring NRS 680A.200.1 NRS 680A.200 has no statutory cap, and, as the
legislative intent was for NRS 690C.325 to model it after the insurance industry laws,
more specifically NRS 680A.200, the omission of a cap was intentional. As intended, NRS
690C.325 now gives the Commissioner the ability to treat service contract providers
similarly to insurers, including on the issue of fines. NRS 690C.330 was purposefully left

as a catch-all, to apply to all other “persons” who violate the provisions of the 630C

1 NRS 680A.200 provides:

1. Except as otherwise provided in NRS 616B.472,
the Commissioner may refuse to continue or may
suspend, limit or revoke an insurer’s certificate of
authority if the Commissioner finds after a hearing
thereon, or upon waiver of hearing by the insurer, that
the insurer has:

(a) Violated or failed to comply with any lawful order
of the Commissioner;

(b) Conducted business in an unsuitable manner;

(¢) Willfully violated or willfully failed to comply with
any lawful regulation of the Commissioner; or

(d) Violated any provision of this Code other than one

for violation of which suspension or revocation is
mandatory.
0 In lieu of such a suspension or revocation, the
Commissioner may levy upon the insurer, and the
insurer shall pay forthwith, an administrative fine
of not more than §2,000 for each act or violation.

... Id. (emphasis added).
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chapter. NRS 690C.330 is currently used against those persons who do not have a valid
certificate of registration (“COR”).2

As Respondent argued in its Answering Brief, under the rules of statutory
construction, NRS 690C.325 and 690.330 sliould be interpreted “in harmony with one
another.” DeStefano v. Berkus, 121 Nev. 627, 629, 119 P.3d 1238, 1240. (2005). As
reflected in the legislative history of AB 74 (2011), section 54 (NRS 690C.325) was
intended to mirror NRS 680A.200 to provide the Commissioner with more enforcement
authority over service contract providers. The omission of a Vcap is consistent with the
intent and the language of NRS 680A.200 it was designed to mirror.

DATED: November 6, 2019.

AARON D FORD
Attorney General

By./%ﬂﬁz' 2v~ (o) hor -

RICHARD YIEN, Bar No. 13035
Deputy Attorney General

2 NRS 690C.330 enacted in 1999, references ™a civil penalty” on any “person” who violates any
provision of this chapter, (with a statutory cap). It remains on the books as a mechanism for the
imposition of a penalty on a non-licensee. However, if this Court finds that the statutes are in conflict,
the statute that is “more recent in time controls over the provisions of an earlier enactment.” Laird v.
State Public Emp. Retirement Bd., 98 Nev. 42, 45, 639 P.2d 1171, 1173 (1982) (citations omitted). NRS
690C.325 was enacted in 2011, while 697.330 was enacted in 1999. Furthermore, “when a specific
statute is in conflict with a general one, the specific statute will take precedence.” Sheriff v. Witzenburg,
122 Nev.1056, 1062, 145 P.3d 1002, 1005 (2006) (citations omitted). See also Lader v. Warden, 121
Nev. 682, 687, 120 P.3d 1164, 1167 (2005). In the present case, NRS 690C.325 unequivocally applies
specifically to registered service contract providers.
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the foregoing document does not contain

the social security number of any person.
DATED: November 6, 2019.

AARON D FORD
Attorney General

By: /LC\,.N7 L CNYO?)./ -Par

RICHARD YTEN, Bar No. 13035
Deputy Attorney General

AA002363



© 00 =\ O s W N -

R DN DN N NN NN R H B B 2”2 2 H2 o+~ R
® a3 ¢k W N H D O X N Ok WD~ O

CERTIFICATE OF SERVICE
I certify that I am an employee of the State of Nevada, Office of the Attorney
General, and that on the 6% day of November, 2019, I served a copy of the foregoing
RESPONDENT'S STATEMENT OF LEGISLATIVE HISTORY OF NRS 690C.325 by

mailing a true and correct copy to the following:

Constance Akridge, Esq.
Holland & Hart, LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas NV 89134-0632

o Wins)

Xr?employee of the
Office of the Nevada Attorney General
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SENATE COMMERCE, LABOR AND ENERGY COMMITTEE
May xx, 2011
PREPARED TESTIMONY OF
THE DEPARTMENT OF BUSINESS & INDUSTRY
DIVISION OF INSURANCE
Presented By
Brett Barratt
Commissioner of Insurance
Good morning Chairman and members of the Committee. I am Brett Barratt,
Commissioner of Insurance for the State of Nevada, [ am here today to present Assembly Bill

74, the Division of Insurance (“Division”) omnibus bill,

External Review

Sections 2, 3, 7-9, 48, 50, 52, 65-67, 69, 70, 79, 80, 88, 91, 92, 94, 101-104, 107, 110, 112-116,
118, 123-127, 129-132

On July 23, the Internal Revenue Service (“IRS’), Department of Labor (*DOL”) and the U.S.
Department of Health and Human Services (“HHS”) published interim final regulations under
the Affordable Care Act (“ACA”) regarding processes for internal claims and appeals, as well as

independent external review processbs, for ingured and self-insured health plans,

The regulations impose additional standards that must be satisfied by a group health plan’s
internal claim and appeal processes, including new requirements for notices of adverse benefit
determinations, The regulations also provide guidance regarding minimum standards that must

be met by a state’s independent external review processes.

The interim final regulations generally apply to health plan issuers for plan years beginning on or

after September 23, 2010 and January 1, 2011, for calendar year plans. The regulations include a

EXHIBIT F _ Senate Cummittee Commeree, Lubor & Yuergy

date; (D/ ';/I[ page ] of, )Y
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transition rule allowing states more time to come into compliance. The transition rule states that

any applicable state external review process will be deemed to meet the requirements as long as

the plan years began before July 1, 2011. Nevada has had a state external review process in

place since 2003.

The majority of the changes to existing law result from changing the name from external

review organization to independent review organization.

AB 74 includes a request to repeal existing external review language in order to comply
with the federal law and to incorporate the National Association of Insurance

Commissioners’ (“NAIC”) model language for independent external review.

“There is little change to our current practice to license these types of organizations. The

most notable change provides for a two year license/certification. “Whereas, the Division

currently requires an organization to undergo an annual certification process.
Some other notable features of the NAIC Model include:

I. Removal of the $500 out of pocket minimum required of the insured: before ‘an

independent review can be requested for a final adverse determination.

2. The external review protections -apply to both -“pre-service” ‘and ‘“post-service’
claims, including situations ‘where the health plan pays an’individual less'than the
total amount of the covered service.

3. The definition of “adverse benefit determination” is expanded to include rescission of

coverage, which applies when coverage is cancelled or discontinued, except when an

F - Page2ofl8
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individual has failed to pay the required premiums or other contribution toward the

cost of coverage.

4, The time period for responding to a claim involving urgent care (expedited external

review) is shortened from 72 hours to 24 hours,

5. To ensure that a claimant receives a full and fair review, the health plan must provide
additional details on any new or additional evidence considered, relied on or
generated by the plan that led to the adverse determination. The rationale must be

provided free of charge, as soon as possible and before the appeal process begins.

6. Notices to individual claimants throughout the process must be provided in a
culturally and linguistically appropriate manner. The Commissioner may prescribe

by regulation the form and content of the notices.

With that in mind, please refer to Exhibit 1, which provides an example of what the independent
external review process would look like to the consumer. This example includes the required
time periods and responsibilities of each party involved. The Division has proposed amendments
concerning the external review process that I will discuss under the Proposed Amendments

section at the end of my presentation.

Group Health Rate Regulation

Section 33 of AB 74 originally proposed making group and blanket health insurance products
subject to the prior approval rating statutes contained in chapter 6868 of NRS, Rates for small
group PPO health products currently do not have to be filed with the Division, After AB 74 was
originally introduced, HHS amended its rules to require only small employer rates to be filed and

approved. HHS will require individual and small group carriers to'submit certain rate filings 0
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HHS in states that do not have an effective rate review process pursuant to HHS regulations.
Section 33 will enable the Division to establish an effective rate review process for all small

group and all individual products.

Sections 35 and 49 require that all policy forms issued through associations to Nevada residents
be filed and approved by the Division. : Some health carriers have avoided state requirements,
such as mandated health benefits, by issuing policies to Nevada residents through associations
situated outside of Nevada. Sections'35 ‘and 49 would make.it clear'to carriers. that forms ‘and
rates for these products must be filed ‘with-the Division. I ‘will also address ‘a group-health

amendment under the Proposed Amendments section.

Long-Term Care Insurance

Sections 4, 36 and 37 change the statutory definitions of life insurance and annuity to facilitate
the combination of these products with long-term care insurance to better meet ‘the needs of

consumers while still maintaining the consumer protections of éach individual product.

Annuity & Life Insurance

Sections 38 through 42, inclusive, amend chapter 688A of the NRS and brings Nevada laws in
alipnment with nationa] standards set by the Interstate Insurance Product Regulation

Commission, referred to as the Compact.
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Sections 38 and 39 pertain to the “free-look™ period during which the owner of a newly
purchased annuity contract or life insurance policy may return the contract or policy, generally
within 10 days, for any reason and get a full refund of all premiums paid. These two sections
clarify that the free look provisions apply to both life insurance and annuities and also extend the

free look period from 10 days to 30 days for replacement policies and contracts.

Sections 40 through 42, inclusive, clarify and enhance the provisions pertaining to the calculation
of minimum nonforfeiture benefits available to owners of annuity contracts or their beneficiaries.
Annuities are long-term contracts so insurers usually impose a penalty (surrender charge) if the
consumer decides to surrender the contract early. The minimum nonforfeiture laws essentially
limit the amount of these surrender charges. The changes included in sections 40 through 42
were made to ensure uniform application of these provisions, clarify the Division’s intent, match
the standards used by the Compact, put reasonable limits on penalties, and eliminate ambiguity
and subjective interpretation,

Credit - Extraordinary Life Events

Sections 30 through 32, inclusive, amend Chapter 686A of the NRS by adding to it a new section
to address the use of credit information in insurance underwriting and rating when a consumer’s
credit is adversely affected by extraordinary life events. This section puts reasonable limits on
consumer penalties and eliminates ambiguity and subjective interpretation.

Existing taw (NRS 686A.600 — 730) is based upon a credit scoring model act of the National
Council of Insurance Legislators, referred to as NCOIL, that was passed by the 2003 Legislature
by way of Senate Bill 319, The current law allows insurers to use credit information for the

purposes of insurance underwriting, rate classification, tier placement and premium calculation.
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Extraordinary life events are events that have the capability of adversely altering a consumer’s
credit information, More specifically, and unfortunately, Nevada has been experiencing one of
the highest unemployment and home foreclosures rate in the nation for the last few years, The
adverse impact of these events on consumers’ credit can lead to an increase in their insurance
premium. In response to this countrywide phenomenon, NCOIL amended its credit scoring
model act in 2010 to allow for exceptions in insurance premium calculation when an insured’s
credit is adversely impacted by extraordinary life events. Section 30 proposes to adopt NCOIL’s
amendment to provide a measure of relief to Nevada consumers by limiting the impact of

deteriorating credit to their insurance premium under certain circumstances.

This amendment proposes requiring insurance companies in Nevada to provide reasonable
exceptions from the use of credit information for consumers whose credit information may have
been adversely impacted due to certain catastrophic events, These events include: a catastrophic
event as declared by the federal or state government; a serious illness or injury to self or a family
member; the death of a spouse, child or parent; divorce; identity theft; temporary involuntary
unemployment for a period of 3 months or more; military deployment, and; other events as

determined by the insurer.

Evidence of Insurance — Fleet

Section 53 amends NRS 690B.023 to allow for the issuance of fleet evidence of insurance cards,
Current law requires an insurer to provide the policyholder with evidence of insurance whenever

an auto liability policy is issued to satisfy Nevada’s financial responsibility law (NRS 485,185),
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Further, current law requires that the evidence of insurance include vehicle specific information.
This amendment allows vehicle specific information to be replaced with the word “fleet” if the
vehicle is covered under a fleet policy written on an “any auto” or “blanket policy” basis. This

amendment is consistent with current industry practice throughout the nation,

Manufactured Home Valuation

Sections 56 and 57 amend NRS 691A.020 requires an insurer to offer the option to purchase
replacement value property insurance coverage on a manufactured or mobile home in the event
of a total loss, including reasonable costs for debris removal and transport and setup of the
replacement home. This changes the valuation of the manufactured or mobile home in the event

of a total loss from a depreciated “market” value to “replacement” value,

Current law states that an insurer shall offer coverage for “market value of the mobile home” in
the event of a total loss, The market value of a mobile home takes into account depreciation, and
the market value of a home that is no longer new could be significantly lower than the
replacement cost, This could result in the homeowner being unable to replace a home after
suffering a total loss. A survey of Division records indicates that many of the manufactured or
mobile home policies offered in Nevada contain significant limitations. Although this
amendment makes offering replacement cost coverage mandatory for the insurer, an insured
would have the option of either accepting the offer or requesting lesser or restricted coverage for
a lower premium. Manufactured homes are also addressed in the Proposed Amendment section
at the end of this presentation. The amendment reflects the efforts of the Division and industry

representatives to refine the wording of this legislation to meet the needs of all parties involved.
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Electronic Insurance Transactions

Sections 1, 10, 11, 20, 29, 44-47, 59, 60, 121 and 122

Section 1 and 29 expand the Commissioner’s existing authority to adopt regulations concerning
electronic transmissions. These amendments bring insurance claims settlement practices and
surplus lines transactions into today’s electronic environment and encourage a greater degree of

efficiency.
In addition, the fingerprint requirements for license applicants have been revised to facilitate the

electronic transmission of fingerprints to the Central Repository for submission to the Federal

Bureau of Investigation (“FBI”).

Service Contracts - Enforcement Provisions

Sections 54 and 55

Sections 54 and 55 amend provisions under the ‘service contract chapter, 690C of NRS. - Section
54 strengthens the Commissioner’s regulatory authority for enforcement purposes and Section 55
addresses the service contract financial security required to obtain and retain the Certificate of

Registration.
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Service contracts, although not considered insurance in Nevada, fall under the jurisdiction of the
Division of Insurance under Chapter 690C of NRS. A service contract provides for the repair or
replacement of items covered by the contract if the item fails because of a defect in the item or
normal wear and tear. Bxamples of service contracts are vehicle extended warranties and home

appliance service contracts.

Currently, chapter 690C of NRS does not provide authority for the Commissioner to suspend or
revoke a certificate of registration unless another state. has - taken “legal ‘action . against: the
company. The Commissioner only has the authority to fine a service contract provider not more
than $500 for each violation of statute, regulation or order of the Commissioner up to an
aggregate of $10,000 (NRS 690C.330). The proposed Section 54 language adds a section to
Chapter 690C similar to existing law in NRS 680A.200 that would allow the Commissioner to
suspend, limit or revoke a provider’s certificate of registration for violations of statute, regulation
or order of the Commissioner or for conducting business in an unsuitable manner. Section 54
also requires the Commissioner to suspend or revoke the provider’s certificate of registration on
certain grounds such as conducting business fraudulently, refusing to be examined, or failing to
pay a final judgment rendered against it. Suspension or revocation on any of these grounds, both
voluntary and mandatory, would require a hearing. However, the Commissioner may

immediately suspend the certificate of registration of any provider that has filed for bankruptcy.

The Division has been faced with enforcement challenges in ‘the ‘service ‘contract ‘industry:

Allowing the Commissioner the authority to suspend or revoke a certificate of registration will
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better protect consumers from service contract companies that are financially unstable or that

conduct business in a deceptive or unfair manner,

Section 55 changes proof of financial responsibility requirements for service contract providers.
Current law requires a service contract provider applicant to comply with one of three methods
of proof of financial responsibility: The company may submit a contractual liability policy
insuring the obligations of each service contract sold; the company may maintain a reserve
account equal to 40 percent of gross consideration received less claims paid, and deposit with the
Commissioner security equal to 5 percent of gross consideration received less claims paid; or the

company or its parent must maintain a net worth of $100 million (NRS 650C.170).

The Division proposes to amend the contractual liability policy option to require that the policy
be issued by an insurer that is not an affiliate of the provider. Often when a service contract
provider becomes insolvent, there is a good possibility its affiliated insurer (often a risk retention

group) will also be insolvent,

The Division also proposes to eliminate the reserve account/security deposit option. Service
contracts are not covered under the Nevada Guaranty Association and the security deposit does
not provide sufficient protection to consumers in the event a provider becomes insolvent. Even
if the amount was increased, the Division does not have the staff to administer the claims of an
insolvent provider. Additionally, the financial security portion of the service contract law, as
written, requires the provider to deposit with the Commissioner a smaller amount of security

deposit as claims paid increase.
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During this past bienmium, four service contract providers filed bankruptcy or went ‘out of
business due to bankruptcy of an affiliated entity. ‘Two of these companies had used contractual
liability insurance policies as their financial security. :‘As ‘a result, there have been minimal
problems ensuting that the companies honored: their contracts. - However, ‘the ‘remaining two

companies posted $25,000 securities with-a reserve account affidavit, - Because many service
contracts are written for five year terms, there is little likelihood the all claims of the rémaining

two companies will be satisfied.

Captive Insurers

Section 63 of this bill revises NRS 694C.330 to add a statutory reference to clarify the process

that captive insurers use to pay dividends from their capital and surplus.

Section 64 -of this bill:amends ‘NRS '694C:400 to change the format_of ‘the ‘Annual :Financial
Report filed by all insurers in order to enhance the Division’s financial supervision of insurers.
Additionally, this section adds late report filing penalty language to promote timely. financial

reporting by insurers.

Third-Party Administration

Section 9.5 adds language to allow an insurer to administer claims on behalf of its Nevada
licensed affiliates without requiring the insurer to obtain a separate third-party administrator
certificate of registration. This will enable insurers to better utilize their workforce to efficiently

process claims.
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Clean-up and Clarification

Continuous Care Coverage
Sections 3 and 12 clarify the definition of continuous care coverage and the producer licensing
requirements to market continuous care. I will further address continuous care coverage under

Proposed Amendments.

Qualified Actuary
Sections 5 and 6 relate to the definition of a qualified actuary and the limitation of liability
relating to the opinions of an appointed actuary, This is simply clean-up language to allow

uniform application of the provisions pertaining to actuaries across all lines of business.

Producer Lines of Authority
Section 12 revises the existing lines of authority standards to conform to the NAIC Uniform
Licensing Standards Model Act to facilitate producer licensing consistency ‘&nd reciprocity

between states.

Adjuster Licensing

Section 13-26 amends the licensing requirement for nonresident adjusters pursuant to Reitz v.

Kipper, 674 F. Supp. 2d 1194 (2009).

Insurance Guaranty Association
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Section 34 clarifies the definition of an Insurance Guaranty Association member to be an insurer

who is authorized to transact insurance in Nevada

Viatical Settlements
Section 43 amends section 4 of NRS 688C.200 by making the evidence of financial
responsibility applicable to both brokers and providers of viatical settlement. Providers were

inadvertently left out of this statute in the Division’s BDR from the 2009 legislative session,

Small Employer Health Insurance
Section 51 defines an employee leasing company and includes employees of the employee

leasing company as eligible for small employer health plans.

Title Insurance Countersignature and Financial Adequacy

Section 58 amends the surety bond template provided in NRS 692A.1041 used by title insurers
and agents to submit a required deposit with the Commissioner of Insurance. More specifically,
section 58 amends the countersignature blank to refer to a “Nevada licensed insurance agent”
instead of a “Licensed resident agent.” The purpose of this amendment is to conform to NRS
680A.300, which was amended in 2009 to allow nonresident agents as well as resident agents to
countersign policies and bonds. This same countersignature language is also being proposed in
the Division of Mortgage Lending’s bill for the surety bonds that escrow agencies and mortgage

brokers are required to deposit with the Commissioner of Mortgage Lending.
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Holding Companies
Section 61 of this bill revises NRS 692C.370 (1) to comply with the currént NAIC. Model Law.
This section adds the language “operating results,”:and “affiliates” to broaden the mieasures ised

to evaluate an insurer’s financial adequacy.

Risk Retention Groups

Section 68 of this bill revises NRS 695E.110 (1) and (5)(a) by adding language from the NAIC
Model Law, which reinforces the restrictions on ownership of Risk Retention Groups. One of
the fundamental guidelines of the federal Liability Risk Retention Act is that only insureds can

own the company and that only members of the group can be insureds.

Medical Discount Plans

Section 119 of this bill revises NRS 695H.020 (2) by changing the annual renewal dates of
Medical Discount Plans from their respective anniversary dates to a standard annual renewal date
of March 1. This change expedites the Division’s processing of renewals and conforms to other

renewal activities of insurers,

Section 120 of this bill revises NRS 695H.180 by removing the cap on aggregated penalties for

violations that are “similar in nature.”

Employee Leasing
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Section 128 changes “industrial” insurance to “self-funded” insurance to clarify an employee
leasing company may not offer, sponsor, or maintain any self-funded insurance program for its

employees. This change was pursuant to Payroll Solutions Group; Limited Inc., et al. v.
Molasky-Arman, 2010 WB 3167071 (D.Nev.); Molasky-Arman _v. Payroll Solutions Group:

Limited Inc., et al., Nevada Supreme Court, Case No. 50678. Non-published Order or Reversal

and Remand issued February 16, 2010. In this case, federal law was determined to preempt NRS

616B.691 to the extent it declared the status of any benefit plans for the purpose of ERISA.

Proposed Amendments to AB 74

1. External Review

NRS 683A.373 was repealed in the original version of AB 74 as part of the adoption of the
NAIC Uniform External Review Model. This appears to be a drafting oversight. It was
inadvertently omitted by Amendment No. 442,

NRS 683A.373 requires the Commissioner to annually submit a list of certified independent
review organizations the Office of Consumer Health Assistance (“OCHA™). Additionally, the
Commissioner is required to-notify the Office of Consumer- Health Assistance regarding any
change in the list, thereby ensuring that OCHA has the most current information available for use

in assigning cases for independent review.

2. Sec. 12.5 Continuous Care Coverage

In the 2009 Legislative Session, a license category was added to NRS 683A.367 to allow a

producer to sell, solicit or negotiate continuous care coverage which is workers’
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compensation coverage that is incidental to a policy of health insurance. This proposed

amendment corrects the language to reflect necessary producer licensing requirements to
market continuous care. This change is considered housekeeping; the correct wording was
not included in the AB 74 reprint. To market continuous care coverage, a producer must
hold a license for:

o Accident and Health and receive approval to market continuous care coverage; or,

¢ Both accident and health and casualty insurance,

3. Sec. 57 Manufactured Homes

Pursuant to negotiations with industry representatives, the Division of Insurance submitted a

proposed amendment to Section 57 that included replacing the words “without limitation”

with the words “reasonable costs” in subsection 1. Amendment No. 442 added the words
“reasonable costs” to Section 57, but failed to delete the words “without limitation.” This
proposed amendment deletes the words “without limitation” as originally submitted and
agreed upon with industry representatives. This agreement was reached to allow the insurer
to set and adhere to reasonable policy limits and to price the coverage accordingly. If there

were no limitations, the coverage could be cost prohibitive to the policy holder.

4. Sec 33 Credit Accident and Health Insurance

Amend section 33 in order to:
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1) reflect the correct term used in NRS 690A *‘credit accident and health insurance” rather

than “credit health insurance”; and,

2) exempt credit involuntary unemployment insurance from the requirements of 686B.010
to 1799, inclusive because requirements for rates for that type of insurance are detailed in
NRS 690A and the corresponding regulations under NAC 690A. These changes will result
in consistent treatment of all lines of consumer credit insurance regulated under NRS 690A.
3) correct the Amendment 442 reference to the federal definition of large group employer
(100+ employees). Nevada’s current definition of large employer is 51+ employees, as a
result of the definition of a small employer as an employer with 2-50 employees per NRS

6389C.095. We recommend the deletion of subsection 3 in its entirety.

5. Sec 65 Definition of Large Group Employer

The federal definition of large group employer (100+ employees) was incorrectly referenced
in Amendment No. 442. Nevada’s current definition of large employer is 51 or more
employees as a result of the definition of a small employer as an employer with 2-50
employees, per NRS 689C.095. We recommend the deletion of the last sentence in

subsection 3.

6. Sec 115 Definition of Adverse Determination
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The term “authorized representative” was amended in the original version of AB 74 to
exclude language concerning the external review of a final adverse determination.
Amendment No. 442 added that deleted language back in and inadvertently lefi in the word
“final” in describing the type of adverse determination. “Adverse determination” is defined
in section 114, NRS 695G.012 and does not include the term final in its definition, The term

“final adverse determination” is nonexistent in Nevada statute.

We recommend deleting the word “final” from line 8 that was inadvertently added back in to be
consistent with the definition of adverse determination. This deletion would be consistent with

LCB’s other deletions of the term “final” under NRS 695G,

7._Sec. 118 The term “Managed Care Organization” versus the term “Health Carrier”

The original AB 74 adopted the NAIC Model language in which the term
“health carrier” was used in lieu of “managed care organization”, In NRS 695G, the term
“managed care organization”™ was not consistently replaced with the term “health carrier”,
This appears to also be a drafling oversight. We suggest that lines 4, 12,16, 23, and 33 of
section 118 be amended to replace the term “managed care organization” with- “health

carrier” to be consistent in the use of these terms.

In closing, I urge your support of Assembly Bill 74 and thank you for your time and attention.,
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