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INDEX TO APPELLANT’S APPENDIX IN CHRONOLOGICAL ORDER

EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Complaint and Application for Order to 05/09/17| 1 | AA00000I —-
Show Cause (Cause No. 17.0050) AA000010
Application for Subpoena Duces Tecum to 05/09/17} 1 | AA000011 -
Home Warranty Administrator of Nevada, Inc. AA000014
dba Choice Home Warranty (“HWAN”)

(Cause No. 17.0050)
Order to Show Cause (Cause No. 17.0050) 05/11/17 I [AA000015 -
AA000018
Subpoena Duces Tecum to HWAN 05/11/17f 1 | AA000019 -
(Cause No. 17.0050) AA000022
Petition to Enlarge Time to Respond to 06/01/17| I | AA000023 -
Subpoena Duces Tecum, with cover letter AA000029
(Cause No. 17.0050)
Notice of Non-Opposition to Respondent’s 06/01/17| 1 | AA000030 -
Request for Extension of Time to Comply with AA000031
Subpoena Duces Tecum (Cause No. 17.0050)
Order on Petition to Enlarge Time to Respond to | 06/05/17 | 1 | AA000032 -
Subpoena Duces Tecum (Cause No. 17.0050) AA000035
Second Request for Extension of Time to 06/14/17| 1 | AA000036 -
Comply with Subpoena Duces Tecum AA000039
(Cause No. 17.0050)
Notice of Non-Opposition to Respondent’s 06/16/17 | 1 | AA000040 -
Second Request for Extension of Time to AA000041
Comply with Subpoena Duces Tecum
(Cause No. 17.0050)
Joint Request to Continue Hearing 06/20/17| 1 | AA000042 -
(Cause No. 17.0050) AA000044
Order on Motion Requesting Extension of Time | 06/22/17 | 1 | AA000045 -
and Order on Joint Request for Continuance AA000047
(Cause No. 17.0050)
Pre-hearing Order (Cause No. 17.0050) 06/22/17 I | AA000048 -
AA000053
Motion for Pre-hearing Deposition Subpoenas | 07/14/17 | 1 | AA000054 —
or, in the alternative, Application for Hearing AA000064

Subpoenas and Application for Subpoena
Duces Tecum (Cause No. 17.0050)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Second Application for Subpoena Duces 07/19/17| I | AA000065 -
Tecum (Cause No. 17.0050) AA000071
Request to Continue Hearing 07/20/17| I | AA000072 -
(Cause No. 17.0050) AA000073
Limited Opposition to Motion for Pre-hearing | 07/21/17| 1 | AA000074 -
Deposition Subpoenas or, in the alternative, AA000076
Application for Hearing Subpoenas and
Application for Subpoena Duces Tecum (Cause
No. 17.0050)
Notice of No Opposition to Request to 07/24/17| 1 | AA000OOT77 -
Continue Hearing (Cause No. 17.0050) AA000078
Subpoena Duces Tecum to HWAN 07/26/17| 1 | AA000OO79 -
(Cause No. 17.0050) AA000083
Order on Motions (Cause No. 17.0050) 07/27/17 I | AA000084 -

AA000091

Subpoena for Appearance at Hearing to 08/04/17| I | AA000092 -
Dolores Bennett (Cause No. 17.0050) AA000095
Subpoena for Appearance at Hearing to 08/04/17| I | AA000096 -
Sanja Samardzija (Cause No. 17.0050) AA000099
Subpoena for Appearance at Hearing to 08/04/17| I | AA000100 -
Vincent Capitini (Cause No. 17.0050) AA000103
Subpoena Duces Tecum to the Commissioner | 08/09/17| 1 | AA000104 -
of the State of Nevada Division of Insurance AA000108
(the “Division”) (Cause No. 17.0050)
Subpoena for Appearance at Hearing to 08/09/17| I |AA000109 -
Chloe Stewart (Cause No. 17.0050) AA000112
Subpoena for Appearance at Hearing to 08/09/17| 1 |AA000113 -
Derrick Dennis (Cause No. 17.0050) AA000116
Subpoena for Appearance at Hearing to 08/09/17| I | AA000117 -
Geoffrey Hunt (Cause No. 17.0050) AA000120
Subpoena for Appearance at Hearing to 08/09/17| I |AA000121 -
Linda Stratton (Cause No. 17.0050) AA000124
Subpoena for Appearance at Hearing to the 08/09/17| I | AA000125 -
State of Nevada, Division of Insurance Person AA000128

Most Knowledgeable as to the Creation of the
Division’s Annual Renewal Application Forms
(Cause No. 17.0050)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Subpoena for Appearance at Hearing to the 08/09/17| I |AA000129 -
State of Nevada, Division of Insurance Person AA000132
Most Knowledgeable as to the Date of the
Division’s Knowledge of the Violations Set
Forth in the Division’s Complaint on File in
this Cause (Cause No. 17.0050)

Subpoena for Appearance at Hearing to 08/09/17| 1 |AA000133-
Vicki Folster (Cause No. 17.0050) AA000136
Subpoena for Appearance at Hearing to 08/09/17| I |AA000137 -
Kim Kuhlman (Cause No. 17.0050) AA000140
Subpoena for Appearance at Hearing to Martin | 08/09/17 | 1 | AA000141 -
Reis (Cause No. 17.0050) AA000144
Subpoena for Appearance at Hearing to 08/09/17| I |AA000145 -
Mary Strong (Cause No. 17.0050) AA000148
Joint Request for Pre-hearing Conference 08/16/17| 1 | AA000149 -
(Cause No. 17.0050) AA000152
Order Setting Pre-hearing Conference 08/17/17| 1 | AA000153 -
(Cause No. 17.0050) AA000158
Order on Joint Application to Conduct 08/17/17| I | AA000159 -
Deposition (Cause No. 17.0050) AA000164
Joint Application to Conduct Deposition to 08/21/17| I | AA000165 -
Preserve Hearing Testimony (Cause No. 17.0050) AA000168
Amended Complaint and Application for Order | 09/05/17 | I | AA000169 —
to Show Cause (Cause No. 17.0050) AA000177
Division’s Pre-hearing Statement 09/06/17| I | AA000178 -
(Cause No. 17.0050) AA000188
Proposed Hearing Exhibits and Witness List by | 09/06/17 | 1I | AA000189 -
Division (Cause No. 17.0050) (Exhibits 1, 3, 6, AA000275
8-11, 13-20, 24-29, and 38-40 excluded from

appendix as irrelevant to this appeal)

Hearing Exhibit List by HWAN 09/06/17 | III | AA000276 -
(Cause No. 17.0050) (Exhibits D, F-H, J-K, M- AA000499
N, W-X, and HH excluded from appendix as

irrelevant to this appeal)

HWAN’s Pre-hearing Statement 09/08/17 | IV | AA000500 -
(Cause No. 17.0050) AA000513
List of Hearing Witnesses by HWAN 09/08/17 | IV | AA000514 -
(Cause No. 17.0050) AA000517




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Updated Hearing Exhibits and Updated Witness | 09/08/17 | IV | AA000518 -
List by Division (Cause No. 17.0050) AA000521
(Exhibits 41-42 excluded from appendix as
irrelevant to this appeal)
HWAN’s Notice of Intent to File Supplemental | 09/11/17 | IV | AA000522 -
Hearing Exhibits and Amended Hearing Exhibit AA000582
List (Cause No. 17.0050)
Transcript of Hearing Proceedings 09/12/17 | IV-V | AA000583 -
on September 12, 2017 (Cause No. 17.0050) AA000853
Transcript of Hearing Proceedings 09/13/17 | V-VI | AA000854
on September 13, 2017 (Cause No. 17.0050) AA001150
Transcript of Hearing Proceedings 09/14/17 | VII | AA001151 -
on September 14, 2017 (Cause No. 17.0050) AA001270
HWAN’s Notice of Filing Supplemental 09/21/17 | VII | AA001271 -
Hearing Exhibit SS (Cause No. 17.0050) AA001295
Order regarding Post-hearing Briefs and Written | 10/13/17 | VII | AA001296 —
Closing Arguments (Cause No. 17.0050) AA001298
Division’s Post-hearing Brief Pursuant to Order | 10/30/17 | VII | AA001299 -
(Cause No. 17.0050) AA001307
HWAN's Post-hearing Brief on Hearing 10/30/17 | VII | AA001308 -
Officer’s Inquiry (Cause No. 17.0050) AA001325
Motion to Strike Portions of the Division’s 11/13/17 | VII | AA001326 -
Post-hearing Brief (Cause No. 17.0050) AA001332
Division’s Opposition to Respondent’s 11/14/17 | VII | AA001333 -
Motion to Strike Portions of the Division’s AA001338
Post-hearing Brief (Cause No. 17.0050)
Order regarding Motion to Strike and Written | 11/14/17 | VII | AA001339 -
Closing Arguments (Cause No. 17.0050) AA001340
Division’s Closing Statement 11/17/17 | VII | AA001341 -
(Cause No. 17.0050) AA001358
HWAN's Closing Argument 11/22/17 | VII | AA001359 -
(Cause No. 17.0050) AA001378
Findings of Fact, Conclusions of Law, 12/18/17 | VIII | AA001379 -
Order of Hearing Officer, and Final Order AA001409
of the Commissioner (Cause No. 17.0050)
Affirmation (Initial Appearance) 12/22/17 | VIII | AA001410 -
(Case No. 17 OC 00269 1B) AA001411




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Petition for Judicial Review 12/22/17 | VIII | AA001412 -
(Case No. 17 OC 00269 1B) AA001458
Civil Cover Sheet 12/22/17 | VIII | AA001459
(Case No. 17 OC 00269 1B)
Order for Briefing Schedule 12/26/17 | VIII | AA001460 -
(Case No. 17 OC 00269 1B) AA001462
Affidavit of Service of Petition for Judicial 01/02/18 | VIII | AA001463 -
Review on State of Nevada, Department of AA001464
Business and Industry, Division of Insurance -
Attorney General (Case No. 17 OC 00269 1B)
Affidavit of Service of Petition for Judicial Review | 01/02/18 | VIII | AA001465
on State of Nevada, Department of Business and
Industry, Division of Insurance ~-Commissioner
of Insurance (Case No. 17 OC 00269 1B)
Administrative Record 01/12/18 | VIII | AA001466 -
(Case No. 17 OC 00269 1B) AA001470
Motion for Stay of Final Administrative 01/16/18 | VIII | AA001471 -
Decision Pursuant to NRS 233B.140 AA001486
(Case No. 17 OC 00269 1B)
Statement of Intent to Participate 01/19/18 | VIII | AA001487 -
(Case No. 17 OC 00269 1B) AA001489
Division’s Opposition to Motion for Stay of 01/30/18 | VIII | AA001490 -
Final Administrative Decision Pursuant to NRS AA001503
233B.140 (Case No. 17 OC 00269 1B)
Supplement to Division’s Opposition to Motion | 01/31/18 | VIII | AA001504 -
for Stay of Final Administrative Decision AA001537
Pursuant to NRS 233B.140
(Case No. 17 OC 00269 1B)
Reply in Support of Motion for Stay of Final 02/08/18 | VIII | AA001538 -
Administrative Decision Pursuant to NRS AA001548
233B.140 (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Stay of | 02/08/18 | VIII | AA001549 -
Final Administrative Decision Pursuant to NRS AA001551
233B.140 (Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Motion for | 02/16/18 | VIII | AA001552 -
Stay (Case No. 17 OC 00269 1B) AA001559
Petitioner’s Opening Brief in Support of Petition | 02/16/18 | IX | AA001560 -
for Judicial Review (Case No. 17 OC 00269 1B) AA001599
Stipulation and Order for Interpleading of Fines 03/15/18 | IX | AA001600 -
Pending Final Decision (Case No. 17 OC 00269 1B) AA001601
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Respondent’s Answering Brief 03/19/18 | IX | AA001602 -
(Case No. 17 OC 00269 1B) AA001641
Certificate of Service of Stipulation and Order | 03/28/18 | IX | AA001642 -
for Interpleading of Fines Pending Final AA001643
Decision (Case No. 17 OC 00269 1B)

Reply Brief in Support of Petition for Judicial | 04/11/18 | IX | AA001644 -
Review (Case No. 17 OC 00269 1B) AA001662
Motion for Leave to Present Additional 04/19/18 | IX |AA001663 -
Evidence (Case No. 17 OC 00269 1B) AA001680
Opposition to Motion for Leave to Present 05/04/18 | IX | AA001681 -
Additional Evidence (Case No. 17 OC 00269 1B) AA001687
Reply in Support of Petitioner’s Motion for 05/14/18 | IX | AA001688 -
Leave to Present Additional Evidence AA001701
(Case No. 17 OC 00269 1B)

Request for Submission of Petitioner’s Motion | 05/14/18 | IX | AA001702 -
for Leave to Present Additional Evidence and AA001704
Petitioner’s Request for Hearing on its Motion

for Leave to Present Additional Evidence

(Case No. 17 OC 00269 1B)

Order to Set for Hearing 05/16/18 | IX | AA001705 -
(Case No. 17 OC 00269 1B) AA001706
Hearing Date Memo 06/06/18 | IX |AA001707
(Case No. 17 OC 00269 1B)

Transcript of Hearing Proceedings on 08/06/18 | IX |AA001708 -
August 6, 2018 (Case No. 17 OC 00269 1B) AA001731
Order Granting Petitioner’s Motion for Leave | 09/06/18 | IX | AA001732 -
to Present Additional Evidence AA001735
(Case No. 17 OC 00269 1B)

Order regarding Exhibits KK, LL & MM 10/31/18 | IX | AA001736 -
(Cause No. 17.0050) AA001738
HWAN’s Brief regarding Exhibits KK, LL, and | 11/13/18 | IX |AA001739 -
MM (Cause No. 17.0050) AA001745
Division’s Opposition to HWAN’s Proposed 11/20/18 | IX | AA001746 -
Exhibits KK, LL, and MM (Cause No. 17.0050) AA001753
HWAN's Reply to Division’s Opposition 11/21/18 | IX | AA001754 -
to its Brief regarding Exhibits KK, LL AA001758

and MM (Cause No. 17.0050)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.

Order on Remand (Cause No. 17.0050) 01/22/19 | IX |AA001759 -
AA001767

Substitution of Attorney (Cause No. 17.0050) | 01/24/19| IX | AA001768 -
AA001770

Substitution of Attorney 01/25/19 | IX | AA001771 -

(Case No. 17 OC 00269 1B) AA001773

Notice of Filing Hearing Officer’s Administrative | 01/28/19 | X | AA001774 -

Order (Case No. 17 OC 00269 1B) AA001787

Notice of Amendment to Record on Appeal 02/01/19| X |AA001788 -

(Case No. 17 OC 00269 1B) AA001801

Motion for Leave to File Supplemental 02/22/19 | X | AA001802 -

Memorandum of Points and Authorities Pursuant AA001961

to NRS 233B.133 and Amend the Record on

Appeal (Case No. 17 OC 00269 1B)

Notice of Non-Opposition to Petitioner’s Motion | 03/12/19| X | AA001962 -

for Leave to File Supplemental Memorandum of AA001968

Points and Authorities Pursuant to NRS

233B.133 and Amend the Record on Appeal and

Notice of Submission of Proposed Order (Case

No. 17 OC 00269 1B)

Request for Submission of Motion for Leave to | 03/12/19 | X | AA001969 -

File Supplemental Memorandum of Points and AA001971

Authorities Pursuant to NRS 233B.133 (Case

No. 17 OC 00269 1B)

Order Granting Petitioner’s Motion for Leave | 03/13/19| X | AA001972 -

to File Supplemental Memorandum of Points AA001973

and Authorities Pursuant to NRS 233B.133 and

Amend the Record on Appeal

(Case No. 17 OC 00269 1B)

Stipulation and Order (1) Withdrawing Notice of | 03/25/19| X | AA001974 -

Non-Opposition and Request for Submission of AA001976

Motion for Leave to File Supplemental Memo of
Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal; and
(2) Extending the Time for Opposition to and
Reply in Support of Motion for Leave to File
Supplemental Memo of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION

DATE

VOL.

PAGE NOS.

Notice of Entry of Order for Stipulation regarding
(1) Withdrawing Notice of Non-Opposition and
Request for Submission of Motion for Leave to
File Supplemental Memo of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal; and (2) Extending
the Time for Opposition to and Reply in Support
of Motion for Leave to File Supplemental Memo
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)

04/01/19

AA001977 -
AA001982

Division’s Opposition to Motion for Leave to
File Supplemental Memorandum of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal (erroneously filed
in Case No. 19 OC 00015 1B)

04/03/19

X1

AA001983 -
AA002003

Reply Memorandum of Points and Authorities in
Support of Petitioner’s Motion for Leave to File
Supplemental Memorandum of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal

(Case No. 17 OC 00269 1B)

04/15/19

X1

AA002004 -
AA002008

Request for Submission of Motion for
Leave to File Supplemental Memorandum
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)

05/06/19

X1

AA002009 -
AA002011

Order Denying Request for Submission (Case
No. 17 OC 00269 1B)

05/08/19

X1

AA002012 -
AA002013

Notice of Entry of Order Denying Request for
Submission (Case No. 17 OC 00269 1B)

05/21/19

X1

AA002014 -
AA002018

Notice of Entry of Order Granting Petitioner’s
Motion for Leave to File Supplemental
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)

05/21/19

X1

AA002019 -
AA002023

Petitioner’s Supplemental Memorandum of
Points and Authorities Pursuant to NRS
233B.133 (Case No. 17 OC 00269 1B)

05/28/19

X1

AA002024 -
AA002138




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Amendment to Record on Appeal 05/28/19 | XI | AA002139 -
(Case No. 17 OC 00269 1B) AA002169
Joint Motion for Clarification and/or 05/30/19 | XI | AA002170 -
Reconsideration of the May 8, 2019 Order AA002173
Denying Request for Submission
(Case No. 17 OC 00269 1B)
Request for Submission of Joint Motion for 05/31/19 | XI | AA002174 -
Clarification and/or Reconsideration of the May AA002176
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Order on Joint Motion for Clarification and/or | 06/05/19 | XI | AA002177 -
Reconsideration of the May 8, 2019 Order AA002179
Denying Request for Submission
(Case No. 17 OC 00269 1B)
Notice of Entry of Order on Joint Motion for 06/06/19 | XI | AA002180 -
Clarification and/or Reconsideration of the May AA002185
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Order Granting Petitioner’s Motion for Leave | 06/18/19 | XI | AA002186 -
to File Supplemental Memorandum of Points AA002189
and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Granting Petitioner’s | 07/10/19 | XI | AA002190 -
Motion for Leave to File Supplemental AA002194
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
Respondents’ Response to Petitioner’s 08/08/19 | XII | AA002195 -
Supplemental Memorandum of Points and AA002209
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Petitioner’s Reply in Support of its 08/15/19 | XII | AA002210 -
Supplemental Memorandum of Points and AA002285
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Request for Hearing on Petition for Judicial 08/15/19 | XII | AA002286 -
Review Pursuant to NRS 233B.133(4) AA002288

(Case No. 17 OC 00269 1B)




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.

Notice to Set (Case No. 17 OC 00269 1B) 08/15/19 | XII | AA002289 -
AA002291

Hearing Date Memo 08/28/19 | XII | AA002292 -
(Case No. 17 OC 00269 1B) AA002294
Legislative History Statement Regarding 11/06/19 | XII | AA002295 -
NRS 690C.325(1) and NRS 690C.330 AA002358
(Case No. 17 OC 00269 1B)
Respondent’s Statement of Legislative History of | 11/06/19 | XII [ AA002359 -
NRS 690C.325 (Case No. 17 OC 00269 1B) AA002383
Transcript of Hearing Proceedings on November | 11/07/19 | XIII | AA002384 -
7, 2019 (Case No. 17 OC 00269 1B) AA002455
Motion for Leave of Court Pursuant to FJDCR | 11/15/19 | XIII | AA002456 -
15(10) and DCR 13(7) for Limited AA002494
Reconsideration of Findings Pertaining to
HWAN’s Petition for Judicial Review
(Case No. 17 OC 00269 1B)
Notice of Submission of Competing Proposed | 11/22/19 | XIII | AA002495 -
Order (Case No. 17 OC 00269 1B) AA002516
Order Affirming in Part, and Modifying in Part, | 11/25/19 | XIII | AA002517 -
Findings of Fact, Conclusions of Law, Order of AA002521
the Hearing Officer, and Final Order of the
Commissioner in Cause No 17.0050 in the Matter
of Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Affirming in Part,and | 11/27/19 | XIII | AA002522 -
Modifying in Part, Findings of Fact, Conclusions AA002530
of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Cause No 17.0050
in the Matter of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (Case
No. 17 OC 00269 1B)
Respondent’s Opposition to Petitioner’s Motion | 11/27/19 | XIII | AA002531 -
for Leave of Court for Limited Reconsideration AA002541

of Court’s Findings on HWAN's Petition for
Judicial Review
(Case No. 17 OC 00269 1B)

10




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Reply in Support of Motion for Leave of Court | 12/04/19 | XIII | AA002542 -
Pursuant to FJDCR 15(10) and DCR 13(7) for AA002570
Limited Reconsideration of Findings Pertaining
to HWAN’s Petition for Judicial Review (Case
No. 17 OC 00269 1B)
Request for Submission of Motion for Leave of | 12/04/19 | XIII | AA002571 -
Court Pursuant to FJDCR 15(10) and DCR AA002573
13(7) for Limited Reconsideration of Findings
Pertaining to HWAN’s Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Motion for Order Shortening Time for Briefing | 12/06/19 | XIII | AA002574 -
and Decision of Motion for Stay Pending AA002582
Appeal Pursuant to NRCP 62(D)
(Case No. 17 OC 00269 1B)
Motion for Stay Pending Appeal Pursuant to 12/06/19 | XIV | AA002583 -
NRCP 62(D) (Case No. 17 OC 00269 1B) AA002639
Case Appeal Statement 12/06/19 | XIV | AA002640 -
(Case No. 17 OC 00269 1B) AA002645
Notice of Appeal (Case No. 17 OC 00269 1B) | 12/06/19 | XIV | AA002646 -

AA002693

Opposition to Petitioner’s Motion for Order 12/09/19 | XIV | AA002694 -
Shortening Time for Briefing and Decision on AA002698
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Leave of | 12/09/19 | XIV | AA002699 -
Court for Limited Reconsideration of Court’s AA002702
Findings on HWAN's Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Order 12/10/19 | XIV | AA002703 -
Shortening Time for Briefing and Decision on AA002705
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Reply in Support of Motion for Order 12/10/19 | XIV | AA002706 -
Shortening Time for Briefing and Decision of AA002716

Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Entry of Order Denying Petitioner’s | 12/11/19 | XIV | AA002717 -
Motion for Leave of Court for Limited AA002723
Reconsideration of Court’s Findings on
HWAN's Petition for Judicial Review
(Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Order 12/12/19 | XIV | AA002724 -
Shortening Time for Briefing and Decision on AA002725
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Petitioner’s | 12/18/19 | XIV | AA002726 -
Motion for Order Shortening Time for Briefing AA002731
and Decision on Motion for Stay Pending
Appeal Pursuant to NRCP 62(D) (Case No. 17
0C 00269 1B)
Division’s Opposition to Petitioner’s Motion 12/19/19 | XIV | AA002732 -
for Stay (Case No. 17 OC 00269 1B) AA002741
Reply in Support of Motion for Stay Pending 12/26/19 | XIV | AA002742 -
Appeal Pursuant to NRCP 62(D) AA002755
(Case No. 17 OC 00269 1B)
Request for Submission of Motion to Stay 12/26/19 | XIV | AA002756 —
Pending Appeal Pursuant to NRCP 62(D) AA002758
(Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Stay 12/31/19 | XIV | AA002759 -
Pending Appeal (Case No. 17 OC 00269 1B) AA002764
Notice of Entry of Order Denying Petitioner’s | 01/07/20 | XIV | AA002765 -
Motion for Stay Pending Appeal Pursuant to AA002775

NRCP 62(D) (Case No. 17 OC 00269 1B)
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INDEX TO APPELLANT’S APPENDIX IN ALPHABETICAL ORDER

EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Administrative Record 01/12/18 | VIII | AA001466 -
(Case No. 17 OC 00269 1B) AA001470
Affidavit of Service of Petition for Judicial 01/02/18 | VIII | AA001463 -
Review on State of Nevada, Department of AA001464
Business and Industry, Division of Insurance -

Attorney General (Case No. 17 OC 00269 1B)

Affidavit of Service of Petition for Judicial Review | 01/02/18 | VIII | AA001465
on State of Nevada, Department of Business and

Industry, Division of Insurance ~Commissioner

of Insurance (Case No. 17 OC 00269 1B)

Affirmation (Initial Appearance) 12/22/17 | VIII | AA001410 -
(Case No. 17 OC 00269 1B) AA001411
Amended Complaint and Application for Order | 09/05/17| 1 | AA000169 -
to Show Cause (Cause No. 17.0050) AA000177
Application for Subpoena Duces Tecum to 05/09/17| I | AA000011 -
Home Warranty Administrator of Nevada, Inc. AA000014
dba Choice Home Warranty (“HWAN”)

(Cause No. 17.0050)

Case Appeal Statement 12/06/19 | XIV | AA002640 -
(Case No. 17 OC 00269 1B) AA002645
Certificate of Service of Stipulation and Order | 03/28/18 | IX | AA001642 -
for Interpleading of Fines Pending Final AA001643
Decision (Case No. 17 OC 00269 1B)

Civil Cover Sheet 12/22/17 | VIII | AA001459
(Case No. 17 OC 00269 1B)

Complaint and Application for Order to 05/09/17| I | AA000001 -
Show Cause (Cause No. 17.0050) AA000010
Division’s Closing Statement 11/17/17 | VII | AA001341 -
(Cause No. 17.0050) AA001358
Division’s Opposition to HWAN's Proposed 11/20/18 | IX | AA001746 -
Exhibits KK, LL, and MM (Cause No. 17.0050) AA001753
Division’s Opposition to Motion for Leave to 04/03/19 | XI | AA001983 -
File Supplemental Memorandum of Points and AA002003

Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal (erroneously filed
in Case No. 19 OC 00015 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Division’s Opposition to Motion for Stay of 01/30/18 | VIII | AA001490 -
Final Administrative Decision Pursuant to NRS AA001503
233B.140 (Case No. 17 OC 00269 1B)

Division’s Opposition to Petitioner’s Motion 12/19/19 | XIV | AA002732 -
for Stay (Case No. 17 OC 00269 1B) AA002741
Division’s Opposition to Respondent’s 11/14/17 | VII | AA001333 -
Motion to Strike Portions of the Division’s AA001338
Post-hearing Brief (Cause No. 17.0050)

Division’s Post-hearing Brief Pursuant to Order | 10/30/17 | VII | AA001299 -
(Cause No. 17.0050) AA001307
Division’s Pre-hearing Statement 09/06/17| I |AA000178 -
(Cause No. 17.0050) AA000188
Findings of Fact, Conclusions of Law, 12/18/17 | VIII | AA001379 -
Order of Hearing Officer, and Final Order AA001409
of the Commissioner (Cause No. 17.0050)

Hearing Date Memo 06/06/18 | IX | AA001707
(Case No. 17 OC 00269 1B)

Hearing Date Memo 08/28/19 | XII | AA002292 -
(Case No. 17 OC 00269 1B) AA002294
Hearing Exhibit List by HWAN 09/06/17 | 1II | AA000276 -
(Cause No. 17.0050) (Exhibits D, F-H, J-K, M- AA000499
N, W-X, and HH excluded from appendix as

irrelevant to this appeal)

HWAN’s Brief regarding Exhibits KK, LI, and | 11/13/18 | IX | AA001739 -
MM (Cause No. 17.0050) AA001745
HWAN's Closing Argument 11/22/17 | VIII | AA001359 -
(Cause No. 17.0050) AA001378
HWAN's Notice of Filing Supplemental 09/21/17 | VII | AA001271 -
Hearing Exhibit SS (Cause No. 17.0050) AA001295
HWAN's Notice of Intent to File Supplemental | 09/11/17 | IV | AA000522 -
Hearing Exhibits and Amended Hearing Exhibit AA000582
List (Cause No. 17.0050)

HWAN’s Post-hearing Brief on Hearing 10/30/17 | VII | AA001308 -
Officer’s Inquiry (Cause No. 17.0050) AA001325
HWAN's Pre-hearing Statement 09/08/17 | IV | AA000500 -
(Cause No. 17.0050) AA000513
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EXHIBIT DESCRIPTION DATE | VOL.| PAGE NOS.
HWAN’s Reply to Division’s Opposition 11/21/18 | IX | AA001754 -
to its Brief regarding Exhibits KK, LL AA001758
and MM (Cause No. 17.0050)

Joint Application to Conduct Deposition to 08/21/17| I | AA000165 -
Preserve Hearing Testimony (Cause No. 17.0050) AA000168
Joint Motion for Clarification and/or 05/30/19 | XI | AA002170 -
Reconsideration of the May 8, 2019 Order AA002173
Denying Request for Submission

(Case No. 17 OC 00269 1B)

Joint Request for Pre-hearing Conference 08/16/17 I AA000149 -
(Cause No. 17.0050) AA000152
Joint Request to Continue Hearing 06/20/17| I | AA000042 -
(Cause No. 17.0050) AA000044
Legislative History Statement Regarding 11/06/19 | XII | AA002295 -
NRS 690C.325(1) and NRS 690C.330 AA002358
(Case No. 17 OC 00269 1B)

Limited Opposition to Motion for Pre-hearing | 07/21/17| 1 | AA000074 -
Deposition Subpoenas or, in the alternative, AA000076
Application for Hearing Subpoenas and

Application for Subpoena Duces Tecum (Cause

No. 17.0050)

List of Hearing Witnesses by HWAN 09/08/17 | IV | AA000514 -
(Cause No. 17.0050) AA000517
Motion for Leave of Court Pursuant to FJDCR | 11/15/19 | XIII | AA002456 —
15(10) and DCR 13(7) for Limited AA002494
Reconsideration of Findings Pertaining to

HWAN'’s Petition for Judicial Review

(Case No. 17 OC 00269 1B)

Motion for Leave to File Supplemental 02/22/19 | X | AA001802 -
Memorandum of Points and Authorities Pursuant AA001961
to NRS 233B.133 and Amend the Record on

Appeal (Case No. 17 OC 00269 1B)

Motion for Leave to Present Additional 04/19/18 | IX | AA001663 -
Evidence (Case No. 17 OC 00269 1B) AA001680
Motion for Order Shortening Time for Briefing | 12/06/19 | XIII | AA002574 -
and Decision of Motion for Stay Pending AA002582

Appeal Pursuant to NRCP 62(D)
(Case No. 17 OC 00269 1B)

15




EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Motion for Pre-hearing Deposition Subpoenas | 07/14/17| 1 | AA000054 —
or, in the alternative, Application for Hearing AA000064
Subpoenas and Application for Subpoena
Duces Tecum (Cause No. 17.0050)
Motion for Stay of Final Administrative 01/16/18 | VIII | AA001471 -
Decision Pursuant to NRS 233B.140 AA001486
(Case No. 17 OC 00269 1B)
Motion for Stay Pending Appeal Pursuant to 12/06/19 | XIV | AA002583 -
NRCP 62(D) (Case No. 17 OC 00269 1B) AA002639
Motion to Strike Portions of the Division’s 11/13/17 | VII | AA001326 -
Post-hearing Brief (Cause No. 17.0050) AA001332
Notice of Amendment to Record on Appeal 02/01/19| X |AA001788 -
(Case No. 17 OC 00269 1B) AA001801
Notice of Amendment to Record on Appeal 05/28/19 | XI |AA002139 -
(Case No. 17 OC 00269 1B) AA002169
Notice of Appeal (Case No. 17 OC 00269 1B) | 12/06/19 | XIV | AA002646 -

AA002693

Notice of Entry of Order Affirming in Part,and | 11/27/19 | XIII | AA002522 -
Modifying in Part, Findings of Fact, Conclusions AA002530
of Law, Order of the Hearing Officer, and Final
Order of the Commissioner in Cause No 17.0050
in the Matter of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (Case
No. 17 OC 00269 1B)
Notice of Entry of Order Denying Motion for | 02/16/18 | VIII | AA001552 -
Stay (Case No. 17 OC 00269 1B) AA001559
Notice of Entry of Order Denying Petitioner’s | 12/11/19 | XIV | AA002717 -
Motion for Leave of Court for Limited AA002723
Reconsideration of Court’s Findings on
HWAN’s Petition for Judicial Review
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Petitioner’s | 12/18/19 | XIV | AA002726 -
Motion for Order Shortening Time for Briefing AA002731

and Decision on Motion for Stay Pending
Appeal Pursuant to NRCP 62(D) (Case No. 17
OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Entry of Order Denying Petitioner’s | 01/07/20 | XIV | AA002765 —
Motion for Stay Pending Appeal Pursuant to AA002775
NRCP 62(D) (Case No. 17 OC 00269 1B)
Notice of Entry of Order Denying Request for | 05/21/19 | XI | AA002014 -
Submission (Case No. 17 OC 00269 1B) AA002018
Notice of Entry of Order for Stipulation regarding | 04/01/19 | X | AA001977 -
(1) Withdrawing Notice of Non-Opposition and AA001982
Request for Submission of Motion for Leave to
File Supplemental Memo of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal; and (2) Extending
the Time for Opposition to and Reply in Support
of Motion for Leave to File Supplemental Memo
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Notice of Entry of Order Granting Petitioner’'s | 05/21/19 | XI | AA002019 -
Motion for Leave to File Supplemental AA002023
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
Notice of Entry of Order Granting Petitioner’s | 07/10/19 | XI | AA002190 -
Motion for Leave to File Supplemental AA002194
Memorandum of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)
Notice of Entry of Order on Joint Motion for 06/06/19 | XI | AA002180 -
Clarification and/or Reconsideration of the May AA002185
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Notice of Filing Hearing Officer’s Administrative | 01/28/19 | X | AA001774 -
Order (Case No. 17 OC 00269 1B) AA001787
Notice of No Opposition to Request to 07/24/17| 1 | AA000077 -
Continue Hearing (Cause No. 17.0050) AA000078
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Notice of Non-Opposition to Petitioner’s Motion | 03/12/19 | X | AA001962 -
for Leave to File Supplemental Memorandum of AA001968
Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal and
Notice of Submission of Proposed Order (Case
No. 17 OC 00269 1B)
Notice of Non-Opposition to Respondent’s 06/01/17| I | AA000030 -
Request for Extension of Time to Comply with AA000031
Subpoena Duces Tecum (Cause No. 17.0050)
Notice of Non-Opposition to Respondent’s 06/16/17 | 1 | AA000040 -
Second Request for Extension of Time to AA000041
Comply with Subpoena Duces Tecum
(Cause No. 17.0050)
Notice of Submission of Competing Proposed | 11/22/19 | XIII | AA002495 -
Order (Case No. 17 OC 00269 1B) AA002516
Notice to Set (Case No. 17 OC 00269 1B) 08/15/19 | XII | AA002289 —

AA002291

Opposition to Motion for Leave to Present 05/04/18 | IX |AA001681 -
Additional Evidence (Case No. 17 OC 00269 1B) AA001687
Opposition to Petitioner’s Motion for Order 12/09/19 | XIV | AA002694 -
Shortening Time for Briefing and Decision on AA002698
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Order Affirming in Part, and Modifying in Part, | 11/25/19 | XIII | AA002517 -
Findings of Fact, Conclusions of Law, Order of AA002521
the Hearing Officer, and Final Order of the
Commissioner in Cause No 17.0050 in the Matter
of Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty
(Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Leave of | 12/09/19 | XIV | AA002699 -
Court for Limited Reconsideration of Court’s AA002702
Findings on HWAN’s Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Order Denying Petitioner’s Motion for Order 12/12/19 | XIV | AA002724 -
Shortening Time for Briefing and Decision on AA002725

Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Order Denying Petitioner’s Motion for Stay 12/31/19 | XIV | AA002759 -
Pending Appeal (Case No. 17 OC 00269 1B) AA002764
Order Denying Request for Submission (Case | 05/08/19 | XI | AA002012 -
No. 17 OC 00269 1B) AA002013
Order for Briefing Schedule 12/26/17 | VIII | AA001460 -
(Case No. 17 OC 00269 1B) AA001462
Order Granting Petitioner’s Motion for Leave | 03/13/19| X | AA001972 -
to File Supplemental Memorandum of Points AA001973
and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Order Granting Petitioner’s Motion for Leave | 06/18/19 | XI | AA002186 -
to File Supplemental Memorandum of Points AA002189
and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Order Granting Petitioner’s Motion for Leave | 09/06/18 | IX | AA001732 -
to Present Additional Evidence AA001735
(Case No. 17 OC 00269 1B)
Order on Joint Application to Conduct 08/17/17| I | AA000159 -
Deposition (Cause No. 17.0050) AA000164
Order on Joint Motion for Clarification and/or | 06/05/19 | XI | AA002177 -
Reconsideration of the May 8, 2019 Order AA002179
Denying Request for Submission
(Case No. 17 OC 00269 1B)
Order on Motion Requesting Extension of Time | 06/22/17 | 1 | AA000045 -
and Order on Joint Request for Continuance AA000047
(Cause No. 17.0050)
Order on Motions (Cause No. 17.0050) 07/27/17 I AA000084 -
AA000091
Order on Petition to Enlarge Time to Respond to | 06/05/17 | I | AA000032 -
Subpoena Duces Tecum (Cause No. 17.0050) AA000035
Order on Remand (Cause No. 17.0050) 01/22/19 | IX | AA001759 -
AA001767
Order regarding Exhibits KK, LL & MM 10/31/18 | IX | AA001736 -
(Cause No. 17.0050) AA001738
Order regarding Motion to Strike and Written | 11/14/17 | VII | AA001339 -
Closing Arguments (Cause No. 17.0050) AA001340
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Order regarding Post-hearing Briefs and Written | 10/13/17 | VII | AA001296 -
Closing Arguments (Cause No. 17.0050) AA001298
Order Setting Pre-hearing Conference 08/17/17| 1 | AA000153 -
(Cause No. 17.0050) AA000158
Order to Set for Hearing 05/16/18 | IX | AA001705 -
(Case No. 17 OC 00269 1B) AA001706
Order to Show Cause (Cause No. 17.0050) 05/11/17 I AA000015 -
AA000018
Petition for Judicial Review 12/22/17 1 VIII | AA001412 -
(Case No. 17 OC 00269 1B) AA001458
Petition to Enlarge Time to Respond to 06/01/17 I | AA000023 -
Subpoena Duces Tecum, with cover letter AA000029
(Cause No. 17.0050)
Petitioner’s Opening Brief in Support of Petition | 02/16/18 | IX | AA001560 -
for Judicial Review (Case No. 17 OC 00269 1B) AA001599
Petitioner’s Reply in Support of its 08/15/19 | XII | AA002210 -
Supplemental Memorandum of Points and AA002285
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Petitioner’s Supplemental Memorandum of 05/28/19| XI | AA002024 -
Points and Authorities Pursuant to NRS AA002138
233B.133 (Case No. 17 OC 00269 1B)
Pre-hearing Order (Cause No. 17.0050) 06/22/17 I | AA000048 -
AA000053
Proposed Hearing Exhibits and Witness List by | 09/06/17 | 1I | AA000189 -
Division (Cause No. 17.0050) (Exhibits 1, 3, 6, AA000275
8-11, 13-20, 24-29, and 38-40 excluded from
appendix as irrelevant to this appeal)
Reply Brief in Support of Petition for Judicial | 04/11/18 | IX | AA001644 -
Review (Case No. 17 OC 00269 1B) AA001662
Reply in Support of Motion for Leave of Court | 12/04/19 | XIII | AA002542 -
Pursuant to FJDCR 15(10) and DCR 13(7) for AA002570

Limited Reconsideration of Findings Pertaining
to HWAN’s Petition for Judicial Review (Case
No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Reply in Support of Motion for Order 12/10/19 | XIV | AA002706 -
Shortening Time for Briefing and Decision of AA002716
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Reply in Support of Motion for Stay of Final 02/08/18 | VIII [ AA001538 -
Administrative Decision Pursuant to NRS AA001548
233B.140 (Case No. 17 OC 00269 1B)
Reply in Support of Motion for Stay Pending 12/26/19 | XIV | AA002742 -
Appeal Pursuant to NRCP 62(D) AA002755
(Case No. 17 OC 00269 1B)
Reply in Support of Petitioner’s Motion for 05/14/18 | IX |AA001688 -
Leave to Present Additional Evidence AA001701
(Case No. 17 OC 00269 1B)
Reply Memorandum of Points and Authorities in | 04/15/19 | XI | AA002004 -
Support of Petitioner’s Motion for Leave to File AA002008
Supplemental Memorandum of Points and
Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Request for Hearing on Petition for Judicial 08/15/19 | XII | AA002286 -
Review Pursuant to NRS 233B.133(4) AA002288
(Case No. 17 OC 00269 1B)
Request for Submission of Joint Motion for 05/31/19 | XI | AA002174 -
Clarification and/or Reconsideration of the May AA002176
8, 2019 Order Denying Request for Submission
(Case No. 17 OC 00269 1B)
Request for Submission of Motion for 05/06/19 | XI | AA002009 -
Leave to File Supplemental Memorandum AA002011
of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal
(Case No. 17 OC 00269 1B)
Request for Submission of Motion for Leave of | 12/04/19 | XIII | AA002571 -
Court Pursuant to FJDCR 15(10) and DCR AA002573
13(7) for Limited Reconsideration of Findings
Pertaining to HWAN’s Petition for Judicial
Review (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Leave to | 03/12/19| X | AA001969 -
File Supplemental Memorandum of Points and AA001971

Authorities Pursuant to NRS 233B.133 (Case
No. 17 OC 00269 1B)
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Request for Submission of Motion for Order 12/10/19 | XIV | AA002703 -
Shortening Time for Briefing and Decision on AA002705
Motion for Stay Pending Appeal Pursuant to
NRCP 62(D) (Case No. 17 OC 00269 1B)
Request for Submission of Motion for Stay of | 02/08/18 | VIII | AA001549 -
Final Administrative Decision Pursuant to NRS AA001551
233B.140 (Case No. 17 OC 00269 1B)
Request for Submission of Motion to Stay 12/26/19 | XIV | AA002756 -
Pending Appeal Pursuant to NRCP 62(D) AA002758
(Case No. 17 OC 00269 1B)
Request for Submission of Petitioner’s Motion | 05/14/18 | IX | AA001702 -
for Leave to Present Additional Evidence and AA001704
Petitioner’s Request for Hearing on its Motion
for Leave to Present Additional Evidence
(Case No. 17 OC 00269 1B)
Request to Continue Hearing 07/20/17| 1 | AA000072 -
(Cause No. 17.0050) AA000073
Respondent’s Answering Brief 03/19/18 | IX |AA001602 -
(Case No. 17 OC 00269 1B) AA001641
Respondent’s Opposition to Petitioner’s Motion | 11/27/19 | XIII | AA002531 -
for Leave of Court for Limited Reconsideration AA002541
of Court’s Findings on HWAN’s Petition for
Judicial Review
(Case No. 17 OC 00269 1B)
Respondent’s Statement of Legislative History of | 11/06/19 | XII | AA002359 -
NRS 690C.325 (Case No. 17 OC 00269 1B) AA002383
Respondents’ Response to Petitioner’s 08/08/19 | XII | AA002195 -
Supplemental Memorandum of Points and AA002209
Authorities Pursuant to NRS 233B.133
(Case No. 17 OC 00269 1B)
Second Application for Subpoena Duces 07/19/17| 1 | AAO0O0O65 -
Tecum (Cause No. 17.0050) AA000071
Second Request for Extension of Time to 06/14/17| 1 | AAO0O0036 -
Comply with Subpoena Duces Tecum AA000039
(Cause No. 17.0050)
Statement of Intent to Participate 01/19/18 | VIII | AA001487 -
(Case No. 17 OC 00269 1B) AA001489
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Stipulation and Order (1) Withdrawing Notice of | 03/25/19| X | AA001974 -
Non-Opposition and Request for Submission of AA001976
Motion for Leave to File Supplemental Memo of
Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal; and
(2) Extending the Time for Opposition to and
Reply in Support of Motion for Leave to File
Supplemental Memo of Points and Authorities
Pursuant to NRS 233B.133 and Amend the
Record on Appeal (Case No. 17 OC 00269 1B)

Stipulation and Order for Interpleading of Fines 03/15/18 | IX | AA001600 -
Pending Final Decision (Case No. 17 OC 00269 1B) AA001601
Subpoena Duces Tecum to HWAN 05/11/17| 1 | AA000019 -
(Cause No. 17.0050) AA000022
Subpoena Duces Tecum to HWAN 07/26/17| 1 | AA0O00O79 -
(Cause No. 17.0050) AA000083
Subpoena Duces Tecum to the Commissioner | 08/09/17| 1 | AA000104 -
of the State of Nevada Division of Insurance AA000108
(the “Division”) (Cause No. 17.0050)

Subpoena for Appearance at Hearing to 08/04/17] I | AA000092 -
Dolores Bennett (Cause No. 17.0050) AA000095
Subpoena for Appearance at Hearing to 08/04/17| 1 | AA000096 -
Sanja Samardzija (Cause No. 17.0050) AA000099
Subpoena for Appearance at Hearing to 08/04/17 I | AA000100 -
Vincent Capitini (Cause No. 17.0050) AA000103
Subpoena for Appearance at Hearing to 08/09/17 I | AA000109 -
Chloe Stewart (Cause No. 17.0050) AA000112
Subpoena for Appearance at Hearing to 08/09/17| I | AA000113 -
Derrick Dennis (Cause No. 17.0050) AA000116
Subpoena for Appearance at Hearing to 08/09/17 I | AA000121 -
Linda Stratton (Cause No. 17.0050) AA000124
Subpoena for Appearance at Hearing to 08/09/17| 1 |AA000133 -
Vicki Folster (Cause No. 17.0050) AA000136
Subpoena for Appearance at Hearing to 08/09/17 I | AA000137 -
Kim Kuhlman (Cause No. 17.0050) AA000140
Subpoena for Appearance at Hearing to 08/09/17| I | AA000145 -
Mary Strong (Cause No. 17.0050) AA000148
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EXHIBIT DESCRIPTION DATE | VOL. | PAGE NOS.
Subpoena for Appearance at Hearing to 08/09/17| I | AA000117 -
Geoffrey Hunt (Cause No. 17.0050) AA000120
Subpoena for Appearance at Hearing to Martin | 08/09/17 | 1 | AA000141 -
Reis (Cause No. 17.0050) AA000144
Subpoena for Appearance at Hearing to the 08/09/17| I | AA000125-
State of Nevada, Division of Insurance Person AA000128
Most Knowledgeable as to the Creation of the
Division’s Annual Renewal Application Forms
(Cause No. 17.0050)

Subpoena for Appearance at Hearing to the 08/09/17| I | AA000129 -
State of Nevada, Division of Insurance Person AA000132
Most Knowledgeable as to the Date of the
Division’s Knowledge of the Violations Set
Forth in the Division’s Complaint on File in
this Cause (Cause No. 17.0050)
Substitution of Attorney 01/25/19| IX |AA001771 -
(Case No. 17 OC 00269 1B) AA001773
Substitution of Attorney (Cause No. 17.0050) 01/24/19 | IX | AA001768 -
AA001770
Supplement to Division’s Opposition to Motion | 01/31/18 | VIII | AA001504 -
for Stay of Final Administrative Decision AA001537
Pursuant to NRS 233B.140
(Case No. 17 OC 00269 1B)
Transcript of Hearing Proceedings 09/12/17 | IV-V | AA000583 -
on September 12, 2017 (Cause No. 17.0050) AA000853
Transcript of Hearing Proceedings 09/13/17 | V-VI | AA000854 —
on September 13, 2017 (Cause No. 17.0050) AA001150
Transcript of Hearing Proceedings 09/14/17| VII | AA001151 -
on September 14, 2017 (Cause No. 17.0050) AA001270
Transcript of Hearing Proceedings on 08/06/18 | IX | AA001708 -
August 6, 2018 (Case No. 17 OC 00269 1B) AA001731
Transcript of Hearing Proceedings on November | 11/07/19 | XIII | AA002384 -
7, 2019 (Case No. 17 OC 00269 1B) AA002455
Updated Hearing Exhibits and Updated Witness | 09/08/17 | IV | AA000518 -
List by Division (Cause No. 17.0050) AA000521

(Exhibits 41-42 excluded from appendix as
irrelevant to this appeal)
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AAROND. FORD
Attorney General

Joanna N. Grigoriev, Bar No. 5649
Senior Deputy Attorney General

Richard P. Yien, Bar No. 13035
Deputy Attomey General

State of Nevada

100 N. Carson Street

Carson City, NV 89701

Tel. (775) 684-1129

Email; jgrigoriev@ag.nv.gov

ryien@ag.nv.gov
Attorneys for the Division of Insurance

NEC'D & FILED
013 APR -3 AM10: 15
AUBREY ROYLET 5
BY..C. TORRES a5

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Case No. 19 OC 00015 1B

Dept. No. I
Plaintiff,
DIVISION’S OPPOSITION TO MOTION
Vvs. FOR LEAVE TO FILE SUPPLEMENTAL
MEMORANDUM OF POINTS AND

NEVADA COMMISSIONER OF AUTHORITIES PURSUANT TO NRS
INSURANCE BARBARA D. RICHARDSON 233B.133 AND AMEND THE RECORD ON
and THE STATE OF NEVADA, APPEAL

DEPARTMENT OF BUSINESS AND
INDUSTRY, DIVISION OF INSURANCE, a
Nevada administrative agency,

Defendants.

Respondent, Department of Business and Industry, Division of Insurance ("Division™) through its
counsel, Nevada Attorney General AARON D. FORD, and his Deputy Attorney General RICHARD P. YIEN
and Senior Deputy Attorney General JOANNA N. GRIGORIEV, hereby files its Opposition (“Opposition™)
to Home Warranty Administrator of Nevada, Inc. dba Choice Home Warranty’s (“Petitioner”) Motion for
Leave to File Supplemental Memorandum of Points and Authorities Pursuant to NRS 233B.133 and Amend
the Record on Appeal (“Motion™) on the following memorandum of points and authorities.
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

On December 18, 2017, the Bearing Officer issued Findings of Fact and Conclusions of Law and
Order in Cause 17.0050. On December 21, 2017, Petitioner filed a petition for judicial review (“PJR”)
with this Court, case 17 OC00269 1B. On February 15, 2018, Petitioner filed its Opening Brief,
Respondent filed its Answering Brief and Petitioner’s Reply Brief was filed on April 10, 2018.

On April 19, 2018, Petitioner filed 2 Motion for Leave to Present Additional Evidence pursuant
to NRS 233B.131 (2). On September 6, 2018 the Court ordered: “Petitioner’s Motion is Granted on the
limited basis that this matter be REMANDED to the Division of Insurance. The hearing officer is to
consider Petitioner’s Proposed Exhibits KK, LL, and MM. The hearing officer will receive the Evidence
and determine whether the Evidence is material, and if so, whether it would have had any impact on
the final decision. If so, the hearing officer will issue a new decision with new findings where applicable.
If not, the hearing officer will issue a new decision indicating the Evidence would have had no impact
on the original findings.” (Ex. 1: 2:9-15) (emphasis added).

The Hearing Officer complied, and on October 31, 2018 she ordered that the parties file briefs
outlining their arguments on the materiality of the exhibits. After the briefing, the Hearing Officer issued
her Order on Remand, finding that the proposed exhibits were not material and would not have affected
her original findings. (Ex. 2). On February 22, 2019, Petitioner filed its Motion.

1L ARGUMENT

NRS 233B.135 (1) provides that “Judicial review of a final decision of an agency must be: . . .
(b) [c]onfined to the record.” The Administrative Procedures Act (“APA”) provides a clear procedure as
pertaining to any requests to present additional evidence, not contained in the record. NRS 233B.131 (2)-
(3) provides:

2. If, before submission to the court, an application is made to the court for leave to present

additional evidence, and it is shown to the satisfaction of the court that the additional

evidence is material and that there were good reasons for failure to present it in the
proceeding before the agency, the court may order that the additional evidence and any
rebuttal evidence be taken before the agency upon such conditions as the court determines.

3. After receipt of any additional evidence, the agency:

(a) May modify its findings and decision; and

(b) Shall file the evidence and any modifications, new findings or decisions with the
reviewing court.

Page 2 of 6
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ld. (Emphasis added).The statute thus contemplates that upon an application for leave to present
additional evidence, the Court determines whether the proposed evidence is material and whether there
were good reasons for failure to present it. Upon said determination, “the court may order that the
additional evidence and any rebuttal evidence be taken before the agency.”

In the present case, the Court delegated the determination of materiality to the Hearing Officer,
and the Hearing Officer determined the proposed exhibits were not material to the case and would not
have affected her findings. Therefore, the inquiry pertaining to these proposed exhibits should end there,
as contemplated by the statute.! Materiality element not having been satisfied, the proposed exhibits are
not part of the record on appeal, As this determination under NRS 233B.131 (2) is that of the District
Court, an appeal thereof would properly be an appeal under NRS 233B.150, and not NRS 233B.135.

Petitioner’s Motion couched as a request under NRS 233B.133 (6), is thus misleading and
improper.® Furthermore, even if it were proper, good cause does not exist for the Court to extend the time
allowed, because the Cowrt has already decided that the administrative court should determine whether
the evidence is material or not. NRS 233B.133 (6) provides: “The court, for good cause, may extend the
times allowed in this section for filing memoranda.” The administrative court has complied with the
directives of this Court and whereas this Court has placed the burden of the determination of materiality
on the administrative court, this Court need not re-determine what it has already charged the lower court
with providing.
vy
/11
Iy
Iy
1/

Iy
11/

! Since the element of materiality is not satisfied, the Court need not consider the second prong of the
test under NRS 233B.131 (2), namely whether there were good reasons for failure to present it in the
E)roceeding before the agency.

Certainly, the APA does not contemplate a party dissatisfied with a ruling on a NRS 233B.131 motion,
to now go back to the PJR briefs submitted more than one year ago in compliance with NRS 233B.133,
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111,

For the reasons set forth above, Respondent respectfully requests that Petitioner’s Motion be

denied,

DATED this 3% day of April, 2019

CONCLUSION

AAROND. Ford
Attorney General

By: % NN
RICHARD PAILL YEEMN-
JOANNA N. GRIGORIEV
Deputy Attorney Generals
Bureau of Business and Taxation
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CERTIFICATE OF SERVICE
I certify that I am an employee of the Office of the Attorney General, State of Nevada, and that
on this 3rd day of April, 2019, I cansed to be deposited for mailing in the U.S. Mail a copy of the
foregoing, DIVISION’S OPPOSITION TO MOTION FOR LEAVE TO FILE SUPPLEMENTAL
MEMORANDUM OF POINTS AND AUTHORITIES PURSUANT TO NRS 233B.133 AND
AMEND THE RECORD ON APPEAL, to the following:

Constance Akridge, Esq.
Holland & Hart, LLP

9555 Hillwood Drive, 2™ Floor
Las Vegas NV 8%134-0532

\—/Aﬁmployee of the
Office of the Attorney General
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LIST OF EXHIBITS

Exhibit Exhibit Description Number of Pages
Number
1 Order Granting Petitioner’s Motion for Leave to Present 4
Additional Evidence
2 Order on Remand 9
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EXHIBIT 1

Order Granting Petitioner’s Motion for Leave to Present

Additional Evidence

EXHIBIT 1
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Plafas
KIRK B, LENHARD, ESQ., Nevada Bar No. 1437 ALt

klenhard@bhfs.com

TRAVIS E. CHANCE, ESQ., Nevada Bar No. 13800

tchance(@bhis.com

SUSAH HERRIWETHER
MACKENZIE WARREN, ESQ., Nevada Bar No. 14642 20
mwarren@bhfs.com 8y __ SRR
BROWNSTEIN HYATT FARBER SCHRECK, LLP e

100 North City Parkway, Suite 1600
Las Vegas, NV 891064614
Telephone: 702.382.2101
Facsumile: 702.382.8135

LORI GRIFA, ESQ. (admitted pro hac vice)
lgrifa@archerlaw.com

ARCHER & GREINER P.C.

21 Main Street, Suite 353

Hackensack, NJ 97601

Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator of

Nevada, Inc. dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
V.
STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY -DIVISION
OF INSURANCE, a Nevada administrative
agency,

Respondent,

This matter having come on for hearing on Aungust 6, 2018 on Petitioner Home Warranty
Administrator of Nevada, Inc. dba Choice Home Warranty’s (“Petitioner”) Motion for Leave to
Present Additional Evidence pursuant to NRS 233B.131(2) (the “Motion™), which was filed

herein on April 19, 2018,

The Respondent State of Nevada, Department of Business and Industry - Division of
Insurance (the “Division™) having filed an Opposition thereto on May 4, 2018 and Petitioner
having filed a Reply in Support of the Motion on May 14, 2018,

The Court, having considered the papers on file herein and the arguments of counsel at the

17264496

I8SEP -6 PM 2: |4

CASENO.: 17 0C 00269 1B
DEPTNO.: I

ORDER GRANTING PETITIONER’S
MOTION FOR LEAVE TO PRESENT
ADDITIONAL EVIDENCE
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hearing, and being fully advised in the premises, finds as follows:

Petitioner seeks to introduce new evidence to be considered by the Division, namely its
Proposed Exhibits KK, LL, and MM (the “Evidence™) in the proceeding below. The Court
acknowledges that, pursuant to NRS 233B.131(2), Petitioner must demonstrate that the Evidence
is material to the issues before the agency and that good reasons exist for Petitioner’s failure to
present the same in the proceeding below, The Court declines both Parties’ offer to examine the
disputed evidence in camera. Instead, the issue of materiality is best left to the Administrative
Hearing officer to decide.

IT IS HEREBY ORDERED that Petitioner’s Motion is GRANTED on the limited basis
that -this matter be REMANDED to the Division of Insurance. The hearing officer is to consider
Petitioner’s Proposed Exhibits KK, LI, and MM. The hearing officer will receive the Evidence
and determine whether the Evidence is materal, and if so, whether it would have had any impact
on the final decision, If so, the hearing officer will issue a new decision with new findings where
applicable. If not, the hearing officer will issue a new decision indicating the Evidence would

have had no impact on the original findings.

17264496
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Upon issuance of the new decision, the Division shall file an amendment to the

Administrative Record on file herein to include a copy of the new decision.

DATED this & flday of So Zoriduz 2018,
(;/,) e Za
P ::Z /;é/4/bﬂbﬂ2‘57<;;//
DISTRICT €OURT TUBGE
Subrmitted by: L
BROWNSAW HYATT FARBER SCHRECK, LLP
By:.____( y
KIRK B.1, , ESQ., Bar No. 1437

TRAVIS HANCE, ESQ., Bar No. 13800
MACKENPAE WARREN, ESQ., Bar No. 14642

LORI GRIFA, ESQ., (admitted pro hac vice)
ARCHER & GREINER P.C.

Attorneys for Petitioner Home Warranty Administrator
of Nevada, Inc. dba Choice Home Warranty

Approved as to form and content by:
ADAM PAUL LAXALT, NEVADA ATTORNEY GENERAL

JOANNA GRIGORIEV, BSQ., BazNo. 5649
RICHARD P. YIEN, BESQ., Bar No. 13035

Attorneys for Respondent
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CERTIFICATE OF MAILING

he undersigned, an employee of the First Judicial District Court, hereby certifies that on
the b_ day of September, 2018, I served the foregoing Order by placing a copy in the United

States Mail, postage prepaid, addressed as follows:

Kirk B. Lenhard, Esq.

Travis F. Chance, Esq.

Mackenzie Warren, Esq.

100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614

Lori Grifia, Esq.
21 Main Street, Suite 353
Hackensack, NJ 97601

Richard Paili Yien
Deputy Attorney General
100 N. Carson Street

Carson City, NV 89701 - N

st i o

ot

it
Angela Jeffries
Judicial Assistant, Dept, 1
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EXHIBIT 2

Order on Remand

EXHIBIT 2
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY

DIVISION OF INSURANCE

IN THE MATTER OF CAUSE NO. 17,0050
HOME WARRANTY ADMINISTRATOR OF N E m
NEVADA, INC. éba CHOICE HOME ! ri; i

Respondent.

ORDER ONREMAND 1 Stets st teizd

This matter was before the Nevada Division of Insurance (“Division”) on an Otder to

Show Cause issued by the Commissioner of Insurance (“Commissioner”) on May 11, 2017,

against Home Warranty Administrator of Nevada, Inc, dba Choice Home Warranty. A hearing
was held on September 12, 13, and 14, 2017, At the close of the hearing, the Partics were
ordered to file briefs on a legal issue, and written closing arguments. The Findings of Fact,
Conclusions of Law, Order of the Hearing Officer, and Final Order of the Commissioner were
issned on December 18, 2017,

On September 6, 2018, the First Judicial District Court of the State of Nevada in and for
Carson City issued an Order Granting Petitioner's Motion for Leave to Present Additional
Evidence, remanding the matter on judicial review for the Hearing Officer’s consideration of
proposed exhibits KX, LL, and MM. As the Court explained, “pursnant to NRS 233B.131(2),
Petitioner [HWAN] must demonstrate that the Evidence is material to the issues before the
agency and that good reasons exist for Petitioner’s [HWAN’s] failure to present the same in the
proceeding below.” (Ord. Granting Pet'r's Mot. Leave to Present Add’l Evid 2)) The Court
declined to examine the evidence in camera, and left the issue of materiality to the Hearing
Officer. “Material” means “Of such a nature that knowledge of the itern wonld affect a person’s
decision-making; significant; essential.” Black’s Law Dictionary (3d ed, 2006). Thus, the
Hearing Officer’s obligation is to receive the evidence, determine if it is material and, if so,
jssue a new decision with new findings where applicable, but if not, isste a new decision
indicating the evidence would have had no impact on the original findings, While the issue of
materiality was remanded, the Remand Order does not give the Heacing Officer the authority to

-I-
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determine good reason for failure to present evidence at the hearing. Therefore, the Hearing
Officer only addresses materiality in this new decision,

On remand, the Hearing Officer received exhibits KK, LL, and MM. After reviewing
the exhibits, the purpose of each exhibit was not readily apparent, and the Hearing Officer
issued an order on October 31, 20(8, to give Home Warranty Administrator of Nevada, Inc, an
opportunity to address the puspose of the exhibits by November 13, 2018, and to give the
Division an opportunity (o present its objections or opposition by November 20, 2018. The
Parties timely filed their briefs. Home Warranty Administrator of Nevada, Inc. also filed a
reply brief to the Division’s opposition, Having reviewed exhibits KK, LL, and MM, and
considered the Parties’ briefs (addressed below), the Hearing Officer finds that the exhibits are
not material and do not impact the final decision.

Review of Proposed Exhibits KK, LL, and MM

The proposed exhibits were presented out of chronological order; they are reviewed here
in chronological order. For clarification, Home Warranty Administrator of Nevada, Inc, is also
identified as HWAN, CHW Group, Inc. is also identified as CHW Group, and Choice Home
Warranty is only identified as Choice Home Warranty.

[. In July 2010, in response to another state’s inquiry about a company called “Choice
Home Warranty,"” Division employees were aware that such a named company was
operating in Nevada without a registration. (Ex. LL at 1-3.) Employee Dolores Bennett
referenced “CHW Group, Inc., dba Choice Home Warranty,” but all other employees
only referenced ‘Choice Home Wamranty.,' (Ex. LL at 2.) Whether all employees
understood Choice Home Warranty to be CHW Group in this emails is not discernable,

2. In July 2011, Division employees again discussed “Choice Home Waranty,” and
Bennett again referred to “CHW Group, Inc. dba Choice Home Warranty.” (BEx. MM at
{-3) Division Counsel indicated that the Division was in the process of filing a
complaint égainst Choice Home Warranty. (Ex. MM at 2.) Whether all employees
understood Choice Home Warranty to be CHW Group is not discernable, and no
evidence was presented that a complaint was filed against Choice Home Warranty.

2
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3. Approximately two weeks Jater, in July 2011, Bennett sent an email about Chojee Home
Warranty and Home Warranty Administrator of Nevada, Inc., and indicated that HWAN
listed Choice Home Warzanty as its administrator in the proposed contract. (Ex, KX at
3-4.) Bennett did not make any reference to CHW Group, Inc. dba Choice Home
Warranty.

4. On November I, 2011, a note was written referencing Choice Home Warranty, and
business written without being registered. (Ex. KX at 2.) Whether the Division
interpreted Choice Home Warranty to include CHW Group is not discernable, and the
author of the note is unknown.

5. On November 7, 2011, Bennett emailed Division employees indicaling Victor
Mandalawi, president of CHW Group, Inc. obtained a certificate of registration as a
service contract provider a year earlier for a different corporation called Home Warranty
Administrator of Nevada, Inc. (KK at 1.) Whether the reference to CHW Group Inc.,
dba Choice Home Warranty was intended to mean Choice Home Warranty as used in
prior discussions is not discernable,

Arguments
1. The Exhibits Are Not Sufficient to Meet the Requirements for Equitable Estoppel

HWAN argues that exhibits KX, LL, and MM are material because they clearly establish
that the Division was fully aware that CHW Group used the fictitious name Choice Home
Warranty and that, becanse Choice Home Warranty was easily identifiable as CHW Group, the
Division should be equitably estopped from penalizing HWAN. HWAN aiso argues that the
Division should be equitably estopped from penalizing HWAN because the Division explicitly
authorized the structure of the relationship.

In Nevada, *equitable estoppel operates to prevent a party from asserting legal rights
that, in equity and good conscience, the party should not be allowed to assert becanse of his
conduet.” Chanos v, Nev, Tax Comm’n, 124, Nev, 232, 238 (2008),w The Supreme Court has
established a four-prong test to determine whether equitable estoppel applies. As applied to this
case, equitable estoppel requires proof that (1) the Division was apprised of the true facts,

A
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(2) the Division intended for HWAN fo act upon the Division’s conduct, (3) HWAN was
ignorant of the true state of facts, and (4) HWAN detrimentally relied on the Division’s ¢onduct,
Id, at 237,

Exhibits KK, LL, and MM are conversations that reflect the Division’s awareness that
there was an entity that went by the name Choice Home Warranty that was selling unlicensed
service contracts and that the Division was investigating and frying to address the simation,
Discussions among Division staff in which one employee identified CHW Group, Inc, dba
Choice Home Warranty in her comments relating to guestions about and investigations of
Choice Home Warranty do not prove that the Division knew Choice Home Warranty was, in
fact, CHW Group. There was no substantive discussion as to who CHW Group, Ing. dba
Choice Home Warranty was, nor any substantive discussion as to who Choice Home Warranty
was. Any interpretations about what Division staff meant in the email discussions and note of
exhibits KK, LL, and MM would be conjecture.

Further, the discussions in 2010 and 2011 did not lead to any action by the Division to
establish that the Division was fully aware that CHW Group was Choice Home Warranty,
Awareness that CHW Grouop operated a fictitious name Choice Home Warranty does not prove
that the Choice Home Warranty the Division had been investigating was the same compaty,
The Division cannot regulate based on speculation—it must act on facts, The only action the
Division took was to ask HWAN to register Choice Home Warranty as a fictitious name
because, after a discussion with Mandalawi and based on records filed by Mandalawi, the
Division believed that Choice Home Warranty and HWAN were one-and-the-same entity. Even
if the conclusion did not come until 2014, the Division took no administrative action against
Choice Home Watranty on the understanding that Choice Home Warranty did not operate
without a license because it was HWAN. A discussion with Mandalawi and the filings
Mandalawi submitted solidified the Division’s conclusion.

A ﬁerson wishing to sell service contracts in Nevada is }equircd to register with the
Division prior to selling service contracts, and CHW Group did not register with the Division.
Without CHW Group’s registration or administrative action taken by the Division that

4.
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concluded CHW Group was the same Choice Home Warranty being investigated by the
Division, HWAN's arguments piece together speculation—it is not clear that the Division knew
CHW Group dba Choice Home Warranty was the Choice Home Warranty the Division was
investigating. Thus, there is no proof that the Division was apprised of the true facts, ‘

Nothing in this evidence reflects that the Division intended HWAN to improperly sell
contracts for CHW Group, nor is there evidence that the Division intended HWAN’s registering
Choice Home Wamranty as a fictitious name to mean that CHW Group could sell contracts in
Mevada. Since becoming registered as a service contract provider in Nevada, HWAN did not
change its conduct, so nothing in the evidence suggests that HWAN relied to its detriment on
the State.

On the other hand, HWAN was fully aware that CHW Group existed and operated the
fictitious name Choice Home Warranty because it was spelled out in the Independent Service
Provider Agreement that existed between HWAN and CHW Group, and because Mandalawi is
the president of both HWAN and CHW Group. In other words, HWAN knew who the entities
were and what they were doing, but there is no evidence to show that HWAN made clear to the
Division that Choice Home Warranty was CHW Group, While exhibits KK, LL, and MM are
relevant to the matter, they ace not material because they are not enough to show that the
Division actually knew that Choice Home Warranty was CHW Group. Therefore, the equitable
estoppel test fails, and there is no impact on the final decision.

2. The Exhibits Do Not Negate the Findings of False Representations of Material Fact
HWAN argnes that exhibits KK and LL are material because they show that the
Division was aware that HWAN psed Choice Home Warranty as its administrator and,
therefore, HWAN should not have been fined for not correcting the “pre-populated entry of
‘self”,” which was not a knowing mistepresentation,

Exhibit KK contains three items; (1) an email from July 27, 2011, from Bennett
indicating that HWAN submitted for review a contract listiné Choice Home Warranty as the
administrator; the contract was pending due to certain objections, and the contract would be
approved after correction of errors; (2) a note dated November 1, 2011; and (3) an email from

-5-
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November 7, 2011, from Bennett notifying Division employees that Mandalawi, who is
president of CHW Group, obtained a certificate of registration for another company, HWAN, a
year earlier. Only the first email in exhibit KX is relevant to HWAN’s argument. As explained
in Section 1, above, exhibit LL does not clearly show (hat the Division knew as of 2010 that
Choice Home Warranty was CHW Group.

The email in exhibit KK shows that the Division was aware that HWAN’s contract
identified Choice Home Watranty as the administrator. However, HWAN failed to identify
Choice Home Warranty on every renewal application HWAN submitted after the contract was
approved. The fact that Mandalawi signed the application and each renewal affirming that the
statements in the applications were true makes every answer regarding having an administrator
on each application a knowing misrepresentation. HWAN had entered an agreement for CHW
Group to act as jts administrator on July 29, 2010, but HWAN did not report this on the
application, which was also dated and signed on July 29, 2010. (Ex. 22 & Test. Mandalawi.)
Mandalawi signed a separate notarized verification on Auvgust 31, 2010, affirming that the
information presented in the application was true. (Ex.22 at 4.) Only one document was filed
with the Division identifying Choice Home Warranty as the administrator. Even if the Division
had been aware that Choice Home Warranty was the administrator, three months later,
Mandalawi submitted a renewal application indicating HWAN was the administrator, and did so
again in 2012 and 2013. Pre-populated or not, Mandalawi attested to the truth of the
information in the application, and the Division relied on the attestations such that the Division
asked HWAN to register Choice Home Warranty as a fictitions name.! The Division’s
knowledge of whether Choice Home Warranty was CHW Group has no bearing on HWAN's
intenticnal acts because nothing in the exhibits shows that Mandalawi was unaware of who the
administrator was, The Division could only know what HWAN disclosed. Nothing in the
exhibits refutes that it was a knowing misrepresentation. Thus, exhibits KK and LL do not

show that the Division knew CHW Group was the administrator such that HWAN should not be

! The evidence shows that HWAN presented itself as one-and-the-same with Choice Home Warranty in the
renewal applications, which also supports the conclusion in Section 1.
6=
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fined for making false representations of fact.
3. The Exhibits Do Not Show that the Division’s Testimony Was Inaccurate

HWAN arpues that the exhibits are material because they show that the Division’s
testimony was jnaccurate. Specifically, HWAN argues that the credibility of Rajat Jain is
directly contradicted by the exhibits because the exhibits show that the Division had long
known that CHW Group is Choice Home Warranty. As explained in Sections 1 and 2, above,
exhibits XK, LL, and MM do not show that the Division knew all along that Choice Home
Warranty was CHW Group. The exhibits also do not show that the Division knew of and
approved of CHW Group’s sale of service contracts in Nevada. Therefore, the exhibits do not
affect Jain'’s credibility, Jain’s name does not appear in any of the email correspondence of
exhibits KK, LL, or MM, so whether he was aware of or pari of the discussions of 2010 and
2011 is unknown, Jain testified as to how the Division arrived at the determination in 2014 that
HWAN and Choice Home Warranty wers one-and-the-same entity, which is not the subject of
any of the exhibits. Thus, the finding that HWAN engaged in unsuitable conduct is not
impacted by exhibits KK, L1, or MM.
4. The Exhibits Do Not Establish that the Final Order Imposed Penalties Beyond the
Statute of Limitations

HWAN argues that exhibits KX, LL, and MM are material since the exhibits show that
the Division was awara that CHW Group was selling service contracts on behalf of HWAN as
early as 2011, As a result, HWAN argues, the penalties for making false entries of material fact
in its 20112015 renewal applications and for allowing CHW Group to sell service contracts on
its behalf are improper under the statute of limitations. As explained in Sections !, 2, and 3,
above, exhibits KK, LL, and MM do not show that the Division knew that Choice Home
Warranty was CHW Group. Moreover, HWAN did not raise the statute of limitations as an

affirmative defense in the hearing; as such, the Hearing Qfficer will not consider it on rernand.

5, Admissibility of Exhibits KK, LL, and MM

HWAN argues that any argument by the Division that exhibits KK, LL, and MM are
privileged is without merit because the Remand Order requires the Hearing Officer to receive

-
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and consider the exhibits, The Division argues that the Remand Order allows the Hearing
Officer to only consider materiality because the Court has not yet ruled on whether HW AN had
good reason for not presenting the exhibits during the hearing.

The Remand Order requires the Hearing Officer to receive the exhibits and consider
materiality, and issue a new decision addressing materiality and impact on the final decision.
The Court did not grant the Hearing Officer authority to make a determination as to whether
good reasons exist for HWAN’s failure to present the exhibits at the hearing. Receiving the
exhibits and considering materiality required the Hearing Officer to look at the exhibits and
evaluate them in the context of the issues; the Hearing Officer is not considering the exhibits’
admissibility. Therefore, any argument regarding admissibility, such as privilege, is not within
the Hearing Officer’s jurisdiction,

Conclusion
Having received and reviewed exhibits KK, LL, and MM, as mandated in the Court’s

Remand Order, the Hearing Officer finds exhibits KK, LL, and MM not to be material and,

I

TA Y. EMMERMANN
Hearing Officer

therefore, do not impact the final decision,

DATED this _@‘éﬁ{l of Yanuary, 2019,
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NO. 17.0050, via electronic mail and by mailing a true and correct copy thereof via First Class
mail, praperly addressed with postage prepaid, to the following:

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: klenhard@bhfs.com

CERTIFICATE OF SERVICE
I bereby certify that I have this date served the ORDER ON REMAND, in CAUSE

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

B-MAIL: tchance @bhfs.com

Lori Grifa, Esqg.

Archer & Greiner, P.C.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, NI 07601

E-MAIL: lgrifa@archerlaw.com

and copies of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Attorney General
Nevada Attorney General’s Office

B-MAIL! ryien®@ag.nv gov
DATED this 22" day of January, 2019,

Emp’]oygaé of the State of Nevada

Departhient of Business and Industry
Divisigh of Insurance
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Constance L. Akridge, Esq. R & F;LE;)/
Nevada Bar No. 3353

Sydney R. Gambee, Esq. : 0k
Nevada Bar No. 14201 2019APR 15 PH &
Brittany L. Walker, Esq. AUBREY ROVILATT
Nevada Bar No. 14641 ﬁ L‘/’ ’C;L?ERK
HOLLAND & HART LLP P /’/}5_2&%M~w_
9555 Hillwood Drive, 2nd Floor sv.L4LE “HEPUTY

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridpe@hollandhart.com
srgambeeohollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
HOME WARRANTY ADMINISTRATOR OF]  Case No.: 17 OC 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No.: 1
WARRANTY, a Nevada corporation,
Petitioner, REPLY MEMORANDUM OF POINTS
AND AUTHORITIES IN SUPPORT OF
\A PETITIONER’S MOTION FOR LEAVE TO
FILE SUPPLEMENTAL MEMORANDUM
STATE OI' NEVADA, DEPARTMENT OF OF POINTS AND AUTHORITIES
BUSINESS AND INDUSTRY-DIVISION OF PURSUANT TO NRS 233B.133 AND
INSURANCE, a Nevada administrative AMEND THE RECORD ON APPEAL
agency,
Respondent.

Petitioner HOME WARRANTY ADMINISTRATOR OF NEVADA, INC., dba CHOICE
HOME WARRANTY (*HWAN”), by and through its attorneys of record, the law firm of Holland
& Hart LLP, and pursuant to NRS 233B.133(6) hereby files its Reply (“Reply™) to the Division’s
Opposition (“Opposition”) 10 HWAN’s Motion for Leave to File Supplemental Memorandum of
Points and Authorities Pursuant to NRS233B.133 and Amend the Record on Appeal filed on
February 22, 2019 (“Motion™).

11
11

Page 1 of 5
12361104 1

AA002004




9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada §9134

HOLLAND & HART LLP

[\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

This Reply is made and based upon the following memorandum of points and authorities,
the pleadings and papers on file herein, and any oral argument this Court may consider.

DATED this 15th day of April, 2019.

Constance L. Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

HOLLAND & HART LLLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Petitioner

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF REPLY
NRS 233B.131(2) allows a party to present additional evidence upon a petition for judicial

review if “it is shown to the satisfaction of the court that the additional evidence is material and
that there were good reasons for the failure to present it in the proceeding before the agency.”
(emphasis added). Although the First Judicial District Court ordered the Hearing Officer to make
a determination on the materiality of the evidence, NRS 233B.131(2) vests the final decision on
whether the evidence is material to this Court. In the Hearing Officer’s Order on Remand,! the
Hearing Officer found that (1) the evidence was not sufficient to mcet the requirements for
equitable estoppel, (2) the evidence did not negate the findings of false representations of material
fact, (3) the evidence did not show that the Division’s testimony was inaccurate, (4) the evidence
did not establish that the final order imposed penalties beyond the statute of limitations, and (5) the
evidence’s admissibility was not within the Hearing Officer’s jurisdiction. Mot., Ex. 1.

The Order on Remand is clearly erroneous becausce the Hearing Officer’s findings show the
additional evidence was material and should have impacted the underlying decision of the Hearing
Officer. However, HWAN was unable to dispute the findings in the Order on Remand in its

original Petition for Judicial Review briefing since it was filed before the Order on Remand.

! Capitalized terms not otherwise defined herein shall have the same meaning as in the Motion.
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Accordingly, HWAN requests the opportunity to file supplemental briefing on the issues raised in
the Order on Remand relating to HTWAN’s Petition as the Order on Remand concerns additional
evidence directly related to the Petition.

The Division contends that TWAN’s Motion pursuant to NRS 233B.133(6) is “misleading
and improper,” and consistent with other papers filed in this Court, the Division utterly fails to
support its blanket contentions with any authority or argument. Opp’n at 3:11-12. HWAN’s
request pursuant to NRS 233B.133 is proper. NRS 233B.133 (1) provides that a Petitioner
seeking review of an agency decision must file its memorandum of points and authorities within
40 days after the agency files the record with the court, and NRS 233B.133(6) provides that “[t]he
court, for good cause, may extend the times allowed in this section for filing memoranda.”

Here, HWAN was unable dispute the findings in the Order on Remand in its original
Petition for Judicial Review briefing because the Petition was timely filed before the Order on
Remand. The Order on Remand concerns additional evidence directly related to the Petition and
the determination of materiality is vested with this Court under NRS 233B.131(2). Thus, there is
good cause to extend the time for HWAN to file a complete Petition for Judicial Review
addressing the entirety of the Hearing Officer’s decision by allowing HWAN to supplement its
Opening Brief supporting its Petition for Judicial Review. Denying HWAN’s Motion to detail
how the Order on Remand is clearly erroneous under NRS 233B.135(3)(e), will effectively
foreclose HWAN from meaningful review of the Hearing Officer’s underlying decision.

Furthermore, the Division itself triggered HWAN’s motion to present additional evidence
when it contended in its Answering Brief that it believed ITWAN and CHW to be the same entity,
a contention directly contradicted by the Evidence at issue in the Order on Remand and
Supplemental Brief. See Motion for Leave to Present Additional Evidence at 5:1-17 (citing to
sections in the Division’s Answering Brief), filed herein on April 19, 2018, The Division cannot
simply hide behind the exclusion of the Evidence to misrepresent its knowledge; the Evidence
reveals the Division knew HWAN and CHW were two separate entities, but because the evidence
was wrongfully excluded, the Division claims the contrary in its Answering Brief. The Evidence

is matcrial to the issue of whether the Division knew HWAN and CHW were two separate entities.

Page 3 of 5
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HWAN must be allowed to file the Supplemental Brief to challenge the inaccurate conclusion of
the Hearing Officer in the Order on Remand that the Evidence is immaterial. Otherwise, HWAN’s
constitutional and statutory right to due process will be thwarted.

The Division also baselessly argues that the Order on Remand is a final decision properly
appealable under NRS 233B.150. Opp’n at 3:10. NRS 233B.150 allows appeal from the final
judgment of a “district court.” (emphasis added). There is no final decision of the District Court
and it is absurd to argue that HWAN has no ability to challenge the Hearing Officer’s remand
order. Thus, the Order on Remand is an agency decision properly reviewable in this Petition. See
NRS 233B.130 (1) (Any party who is . . . . [ajggrieved by a final decision in a contested case . . . is
entitled to judicial review of the decision.”

In light of the foregoing, HWAN requests that leave be granted for HWAN to file (1) a
Notice of Amendment to Record on Appeal enclosing Exhibits to the Motion 3-6° and (2) its
Supplemental Brief.

DATED this 15th day of April, 2019.

Constance L. Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

HorpanDp & HART LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
Attorneys for Petitioner

2 The Division does not oppose HWAN’s request 1o amend the record 1o add the briefing submitted by the parties to the Hearing
Offieer. See generally Opp’n.
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CERTIFICATE OF SERVICE

I hereby certify that on the 15th day of April 2019 a true and correct copy of the foregoing
REPLY MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PETITIONER’S MOTION FOR LEAVE TO FILE SUPPLEMENTAL MEMORANDUM
OF POINTS AND AUTHORITIES PURSUANT TO NRS 233B.133 AND AMEND THE
RECORD ON APPEAL was served via email and by depositing same in the United States mail,

first class postage fully prepaid to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General

STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 39500
Carson City, Nevada 89701 Las Vegas, Nevada 89101
ryien(@ag.nv.pov jgrigoriev(@ag.ny.gov

Attorneys for State of Nevada, Department Of  Attorneys for State of Nevada, Department Of
Business and Industry — Division of Insurance  Business and Industry — Division of Insurance

o S P

An @mloye\i o/i")Hollénd & Hart L1p
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Constance L. Akridge, Esq.

Nevada Bar No. 3353

Sydney R. Gambee, Esq.

Nevada Bar No. 14201

Brittany L. Walker, Esq.

Nevada Bar No. 14641

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com
srgambee@hollandhart.com
blwalker@hollandhart.com

Attorneys for Petitioners
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC., dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
Vs,
STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY - DIVISION
OF INSURANCE, a Nevada administrative

agency,

Respondent.

Case No. : 17 OC 00269 1B
Dept. No.: 1

REQUEST FOR SUBMISSION

COMES NOW, Petitioner, HOME WARRANTY ADMINISTRATOR OF NEVADA,

INC., dba CHOICE HOME WARRANTY, by and through its counsel of record Holland & Hart,

LLP, hereby requests that the Motion for Leave to File Supplemental Memorandum of Points

and Authorities Pursuant to NRS 233B.133 and Amend the Record on Appeal (the “Motion™),

/1
1117
1
117
/11
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previously filed in the above-entitled matter on the 22nd day of February, 2019, be submitted to

the Court for consideration.

DATED this 6th day of May, 2019.

12153880_1

r 5 Ve
Constance L. Akridge, Esg.
Sydney R. Gambee, Esq.
Brittany L. Walker, Esq.
HOLLAND & HART LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Petitioner
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CERTIFICATE OF SERVICE
I hereby certify that on 6th day of May, 2019, I served a true and correct copy of the
foregoing REQUEST FOR SUBMISSION via United States Mail, first class postage prepaid,
at Las Vegas, Nevada, addressed to the following at the last known address of said individuals:

Joanna Grigoriev, Senior Deputy Attormey General
Richard Yien, Deputy Attorney General

State of Nevada

100 N. Carson Street

Carson City, NV 89701

igrigoriev(@ag.nyv.gov

ryien@ag.nv.gov

Attorneys for Respondent State of Nevada,
Department of Business and Industry — Division of

Insurance

an employee of Holland & Hart, LLP

Page 3 of 3
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Case No.: 17 OC 00269 1B
Dept. No.: 1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC., dba CHOICE HOME
WARRANTY, a Nevada corporation,

ORDER DENYING

Petitioner,
REQUEST FOR SUBMISSION

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY — DIVISION OF
INSURANCE, a Nevada administrative agency,

Defendants.

This matter is before this Court on a Request for Submission filed on May 6, 2019 of
Petitioner’s Motion for Leave to File Supplemental Memorandum of Point and Authorities
Pursuant to NRS 233B.133 and Amend the Record on Appeal.

On March 13, 2019, this Court entered an Order Granting Petitioner’s Motion for Leave
to File Supplemental Memorandum of Point and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal thereby making Petitioner’s Request for Submission moot.

Therefore, good cause appearing,

IT IS HEREBY ORDERED that the Request for Submission filed by Petitioner on May
6, 2019, is denied as being moot.

Dated this_¢ __ day of May, 2019, C,) /"/,,L 2
e 72 f .fé:(/w///ii/if?-/j
JAMES/T. RUSSELL”
DISPRICT JUDGE
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CERTIFICATE OF SERVICE

T}Eet undersigned, an employee of the First Judicial District Court, hereby certifies that on
P
the_ &  day of May, 2019, I served the foregoing Order, to counsel of record, by placing a

true and correct copy in the United States Mail, postage prepaid, addressed as follows:

Constance L. Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

9555 Hillwood Drive, Second Floor
Las Vegas, NV 89134

Joanna Grigoriev, Senior Deputy Attorney General
Richard Yien, Deputy Attorney General
100 N. Carson Strect

Carson City, NV 89701

Angela Jeffiies
Judicial Assistant, Dept. 1
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Constance L. Akridge, Esq.

Nevada Bar No. 3353

Sydney R. Gambee, Esq.

Nevada Bar No. 14201

Brittany L. Walker, Esq.

Nevada Bar No. 14641

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandbart.com
srgambeefhollandhart.com
blwalker(@hollandhart.com

Attorneys for Petitioner

REC'D& FiLey
WEHAY 21 PH 2: 24

AUSREY Row aty
CLERK
BY o

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC., dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
Vs,
STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY ~ DIVISION
OF INSURANCE, a Nevada administrative

agency,

Respondent.

Case No. : 17 0C 00269 1B
Dept. No.: |

NOTICE OF ENTRY OF ORDER
DENYING REQUEST FOR SUBMISSION

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an ORDER

DENYING REQUEST FOR SUBMISSION was entered in the above-captioned matter on the

8th day of May, 2019,
Iy
iy
Iy
11
Iy
11

Page 1 of 3
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A copy of said Order is attached hereto.
DATED this 21st day of May, 2019.

Dvdbr oo

Constanse. L. Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

HOLLAND & HARTLLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Petitioner
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CERTIFICATE OF SERVICE
I hereby certify that on the 21st day of May, 2019, a true and correct copy of the foregoing
ORDER DENYING REQUEST FOR SUBMISSION was served by the following method(s):

X U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General

STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900

Carson City, Nevada 89701 Las Vegas, Nevada 89101

ryien@ag.nv.gov igrigoriev@ag.nv.gov

Attorneys for State of Nevada, Department Of  Attorneys for State of Nevada, Department Of

Business and Industry — Division of Insurance ~ Business and Industry — Division of
Insurance

X  Email: by electronically delivering a copy via email to the following e-mail address:

jgrigoriev(@ag.nv.gov
rvien@ag.nv.gov

)
(”
An Employee-ofHolland & Hart LLP
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Case No.: 17 OC 00269 1B '
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Dept. No.: 1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC., dba CHOICE HOME
WARRANTY, a Nevada corporation,

ORDER DENYING
REQUEST FOR SUBMISSION

Petitioner,

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY - DIVISION OF
INSURANCE, a Nevada administrative agency,

Defendants.

This matter is before this Cowrt on a Request for Submission filed on May 6, 2019 of
Petitioner’s Motion for Leave to File Supplemental Memorandum of Point and Authorities
Pursuant to NRS 233B.133 and Amend the Record on Appeal.

On March 13, 2019, this Court entered an Order Granting Petitioner’s Motion for Leave
to File Supplemental Memorandum of Point and Authorities Pursuant to NRS 233B.133 and
Amend the Record on Appeal thereby making Petitioner’s Request for Submission moot.

Therefore, good cause appearing,

IT IS HEREBY ORDERED that the Request for Submission filed by Petitioner on May

6,2019, is denied as being moot.
Dated this ‘F_ day of May, 2019, 0 vy
Ry A0 7 %L,M,zg,i{’:;‘{‘;
JAMES/T. RUSSELL
DISTRICT JUDGE
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CERTIFICATE OF SERVICE

T ¢ undersigned, an employee of the First Judicial District Court, hereby certifies that on
o
the 6 day of May, 2019, I served the foregoing Order, to counsel of record, by placing a

true and correct copy in the United States Mail, postage prepaid, addressed as follows:

Constance L. Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

9555 Hillwood Drive, Second Floor
Las Vegas, NV 89134

Joanna Grigoriev, Senior Deputy Attorney General

Richard Yien, Deputy Attorney General

100 N, Carson Street g
Carson City, NV 89701 , Cﬂ o )

Angela Jeffries

Judicial Assistant, Dept. 1
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Constance L. Akridge, Esq.

Nevada Bar No. 3353

Sydney R. Gambee, Esq.

Nevada Bar No. 14201

Brittany L. Walker, Esq.

Nevada Bar No. 14641

HoLLaND & HARTLLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com
. srgambee(@hollandhart.com

blwalker@hollandhart.com

Attorneys for Petitioner

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC., dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
V8.
STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY - DIVISION
OF INSURANCE, a Nevada administrative
agency,

Respondent,

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an ORDER
GRANTING PETITIONER’S MOTION FOR LEAVE TO FILE SUPPLEMENTAL
MEMORANDUM OF POINTS AND AUTHORITIES PURSUANT TO NRS 233B.133 AND
AMEND THE RECORD ON APPEAL was entered in the above-captioned matter on the 13th

day of March, 2019.

Please be advised that this Order was served on counsel for Petitioner on Friday, May 17,

2019.
g
11/

Page 1 of 3
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Case No. : 17 OC 00269 1B
Dept. No.: 1

NOTICE OF ENTRY OF ORDER
GRANTING PETITIONER’S MOTION
FORLEAVE TO FILE SUPPLEMENTAL
MEMORANDUM OF POINTS AND
AUTHORITIES PURSUANT TO NRS
233B.133 AND AMEND THE RECORD
ON APPEAL
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A copy of said Order is attached hereto.
DATED this o\ f S’a,day of May, 2019.

b Mo

Conistance L./Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

HoOLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Petitioner
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CERTIFICATE OF SERVICE
I hereby certify that on the Mday of May, 2019, a true and correct copy of the
foregoing ORDER GRANTING PETITIONER’S MOTION FOR LEAVE TO FILE
SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES PURSUANT
TO NRS 233B.133 AND AMEND THE RECORD ON APPEAL was served by the following
method(s):

X U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General

STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N, Carson St. 555 E. Washington Avenue, Suite 3900

Carson City, Nevada 89701 Las Vegas, Nevada 89101

Iylen@ag.nv.gov igrigoriev(@ag.nv.gov

Attorneys for State of Nevada, Department Of  Attorneys for State of Nevada, Department Of

Business and Industry — Division of Insurance ~ Business and Industry — Division of
Insurance

X Email: by electronically delivering a copy via email to the following e-mail address:

jgrigoriev@ag.nv.gov
ryien@ag.nv.gov

Q%ﬂf {/éé’n

An %{ﬁplﬁyee of Holland & Hart LLP
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Constance L. Akridge, Esq. e /
Nevada Bar No. 3353 SRV SR CA '
Sydney R. Gambee, Esq, "
Nevada Bar No. 14201
Brittany L. Walker, Esq.
Nevada Bar No. 14641
HOLLAND & HART LLP '
9555 Hillwood Drive, Second Floor N NA e e
Las Vegas, Nevada 89134 - \Q\ S
Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com
srgambee@hollandbart.com
biwalker@hollandhart.com

Attorneys for Petitioners
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR

OF NEVADA, INC., dba CHOICE HOME

WARRANTY, a Nevada corporation,
Petitioner,

VS.

STATE OF NEVADA, DEPARTMENT OF

Case No. : 17 OC 00269 1B
Dept. No.: 1

ORDER GRANTING PETITIONER’S
MOTION FOR LEAVE TO FILE
SUPPLEMENTAL MEMORANDUM OF
POINTS AND AUTHORITIES
PURSUANT TO NRS 233B.133 AND

BUSINESS AND INDUSTRY - DIVISION
OF INSURANCE, a Nevada administrative]
agency,

AMEND THE RECORD ON APPEAL

Respondent.

This matter was submitted to the Court on Petitioner’s Motion for Leave to File
Supplemental Memorandum of Points and Authorities Pursuant to NRS 233B.133 and Amend the
Record on Appeal (the “Motion”), which was filed herein on February 22, 2019.

The Respondent State of Nevada, Department of Business and Industry — Division of
Insurance (the “Division™) was required to file and serve a written memorandum of points and
authorities in opposition no later than March 11,2019, The Division did not file any memorandum
of points and authorities in opposition to the Motion. Failuxe to timely file and serve a written
opposition “shall constitute 2 consent to the granting of the motion.” FDCR 15(5).

After considering the papers and pleadings on file, and good cause appearing, the Court

Page 1 of 2
Proposed Order Granting Motion for Leave to file Supplemental brief
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hereby orders as follows:

IT IS HEREBY ORDERED that Petitioner’s Motion is GRANTED.

IT IS FURTHER ORDERED that Petitioner may file and serve its supplemental
memorandum of points and authorities pursuant to NRS 233B.133(6) within seven (7) days of
notice of entry of this Order.

IT IS FURTHER ORDERED that Petitioner may file and serve a notice of amendment to
record on appeal containing Exhibits 3-6 to the Motion within seven (7) days of notice of entry of
this Order.

IT IS SO ORDERED.

DATED this [ day of March, 2019.

Submitted by:
HOLLAND & HART,LLP

fadl b

Constatice T Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq,

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Petitioner
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Constance L. Akridge, Esq.

Nevada Bar No. 3353

Sydney R. Gambee, Esq.

Nevada Bar No. 14201

Brittany L. Walker, Esq.

Nevada Bar No. 14641

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com
srgambee@hollandhart.com

blwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc.

dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR Case No. : 170C 00269 1B
OF NEVADA, INC,, dba CHOICE HOME Dept. No.: I

WARRANTY, a Nevada corporation,
Petitioner,

VS.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY - DIVISION
OF INSURANCE, a Nevada administrative

agency,

Respondent.

PETITIONER’S
SUPPLEMENTAL MEMORANDUM OF
POINTS AND AUTHORITIES

PURSUANT TO NRS 233B.133
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NRAP 26.1 DISLOSURE

The undersigned counsel of record certifies that the following are persons and entities as

required by NRAP 26.1(a) and must be disclosed.

Petitioner HOME WARRANTY

ADMINISTRATOR OF NEVADA, INC d/b/a Choice Home Warranty (“HWAN™) is a Nevada

domestic corporation. It is not owned by any parent corporation and no publicly held company

owns more than 10% of HWAN’s stock.

The following attorneys have appeared for the Petitioner:

Constance L. Akridge, Esq., Holland & Hart, LLP

Sydney R. Gambee, Esq., Holland & Hart, LLP

Brittany L. Walker, Esq., Holland & Hart, LLP

Kirk B. Lenhard, Esq., Brownstein Hyatt Farber Schreck, LLP

Travis F. Chance Esq., Brownstein Hyatt Farber Schreck, LLP

MacKenzie Warren Esq., Brownstein Hyatt Farber Schreck, LLP

These representations are made in order that the judges of this Court may evaluate possible

disqualification or recusal.

Dated thisﬁ day of May, 2019.

11950082 8

frorsf st y/
Constance L. Akridge, Esq.
Sydney R. Gambee, Esq.
Brittany L. Walker, Esq.
HOLLAND & HARTLLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

Attorneys for Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty
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Petitioner HOME WARRANTY ADMINISTRATOR OF NEVADA, INC., dba
CHOICE HOME WARRANTY (“HWAN?™), by and through their attorneys of record, the law
firm of Holland & Hart LLP, hereby submits its supplemental memorandum of points and
authorities in light of the Order on Remand of the Hearing Officer (the “Order on Remand™)
which was filed on January 22, 2019, in the matter of /n re Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty, Cause No. 17.0050.

I. INTRODUCTION

In Septermber 2018, this Court granted HWAN’s Motion for Leave to Present Additional
Evidence pursuant to NRS 233B.131(2). The Court remanded the issue of whether the evidence
HW AN sought to introduce is material to the Administrative Hearing Officer. Now, the Hearing
Officer has deemed the subject evidence immaterial in the Order on Remand and found that it
does not impact the final decision. Because the Order on Remand is clearly erroneous, this Court
should not give it any weight, should admit the subject evidence as material, and should consider
the evidence in connection with HW AN’s Petition for Judicial Review.

A prime issue in this case is whether HWAN’s use of CHW Group, Inc. dba Choice
Home Warranty (“CHWG”) as third-party administrator and sales agent was unlawful. The law
plainly does not necessitate a third-party administrator to register as a provider with the Division.
Regardless of whether the law allows this arrangement, the Division has known for years that
HWAN used CHWG as its third-party administrator and sales agent, and now belatedly attempts
to strip HWAN of its registration because of this very arrangement, an arrangement the Division
implicitly approved. Likely recognizing that it implicitly approved the arrangement whereby
CHWG acted as HWAN’s third-party administrator and sales agent when the Division approved
HWAN’s form service contract listing CHWG as the same, the Division now simply contends,
contrary to all the evidence, that it had no idea that “Choice Home Warranty” is the same as
“CHW Group, Inc. dba Choice Home Warranty.” This is silly. “Choice Home Warranty” is
merely the fictitious name by which “CHW Group, Inc. dba Choice Home Warranty” does
business. The Division attempts to walk back its knowledge and approval, but there is no
evidence that the Division believed there to be two separate entities: CHW Group, Inc., dba
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Choice Home Warranty and Choice Home Warranty. Rather, the evidence shows the Division
knew that “CHW Group, Inc. dba Choice Home Warranty” was lawfully operating as a third-
party administrator and sales agent for HWAN.

The Order on Remand is simply the latest in a line of decisions wherein the Division
ignores all evidence and logic in its bid to penalize HWAN for operating in Nevada through its
sales agent and administrator, without any legal basis whatsoever for such penalization. The
additional evidence presented to the Division proves that the Division knew or should have
known that HWAN utilized CHW Group, Inc., dba Choice Home Warranty as its third-party
administrator and sales agent in Nevada. The Division knew that HWAN listed “Choice Home
Warranty” as an administrator on its proposed service contract. The Division even quoted in
internal correspondence parts of HWAN’s proposed service contract that cited Choice Home
Warranty as HWAN’s “administrator.” The Division discussed both entities in the same
correspondence and knew that both entities had the same owner. The Division even requested
that HWAN register for itself a dba of “Choice Home Warranty,” mistakenly blurring the line
between the two separate entities.

The Hearing Officer, in considering this additional evidence, claims that this evidence is
not material. In so doing, the Hearing Officer purports to analyze the evidence against a standard
for materiality meaning “of such a nature that knowledge of the item would affect a person’s
decision-making; significant, essential.” However, in rendering the Remand Order, the Hearing
Officer simply disregards the context of the evidence, ignores every reasonable inference, and
concludes that the evidence does not prove that the Division knew anything because the emails
of the Division do not contain a specific substantive discussion affirming that the Division knew
“CHW Group, Inc. dba Choice Home Warranty” and “Choice Home Warranty” were one and the
same. By this standard, it is difficult to see how anything could be material but a blatant, in
print, admission of the Division’s specific knowledge that fictitious names designate the same
entity as their legal name. This is simply not a reasonable interpretation of the evidence.

The Division specifically noted in correspondence that CHW Group, Inc. had a dba
Choice Home Warranty. It belies all reason that the Hearing Officer, in spite of this evidence,
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would conclude that there is no evidence that the Division knew the CHW Group, Inc. dba
Choice Home Warranty is the same as Choice Home Warranty Group. The record demonstrates
that the evidence presented by HWAN is material. It would affect a person’s decision-making.
It tends to make more likely that the Division knew CHW Group, Inc. dba Choice Home
Warranty and the Choice Home Warranty used by HWAN as administrator and sales agent were
one and the same. It tends to show that the Division knew Choice Home Warranty administered
a registered provider’s service contracts in Nevada. To conclude otherwise would be to conclude
that the Division does not understand what “dba” means. The Hearing Officer simply ignored
the evidence presented in determining that the evidence is immaterial. This she cannot do.
II. RELEVANT FACTUAL BACKGROUND

On December 18, 2017, the Hearing Officer fined HWAN $1,224,950.00 for acts not
alleged by the Division in the underlying complaint." The bulk of those fines, $1,194,450.00
were based on the erroneous conclusion that HWAN engaged in unsuitable conduct when it used
CHWG as its third party administrator and sales agent without CHWG having a certificate of
registration.? As discussed in the Petitioner’s Opening Brief and Motion for Leave to Present
Evidence, these grounds for assessing a penalty were not noticed in any pre-hearing complaints
or documents, and yet, the concept that the Division did not know CHWG was serving as a third
party administrator and sales agent for HWAN for six years formed the primary basis of the
Hearing Officer’s decision.?

On April 19, 2018, HWAN moved for leave to present additional evidence pursuant to
NRS 233B.131(2) to show that the Division had knowledge that HWAN and CHWG were two
separate entities and that the Division had knowledge that HWAN contracted with CHWG to
administer its service contracts.* HWAN originally sought this additional evidence, consisting of
internal Division correspondence and other writings, via a subpoena, bﬁt the Division argued the

requested evidence contained information protected by the attorney client privilege, so HWAN

! See Record Entry #47 at 27.

2 Id.

3 See Pet. Op. Br. 8:22; 9:1; 11-13; Mot. for Leave to Present Add. Evid. at 4-6; 7:16-28 & 8:1-6.
4 Mot. for Leave to Present Add. Evid. at 3:5-9; 4:23-25 & 7:9-15.
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agreed to withdraw them on that basis.’ At least three of these documents, Exhibits KK, LL, and
MM, (the “Evidence”), do not in fact implicate the attorney-client privilege and instead directly
demonstrate that the Division knew that HWAN and CHWG were separate entities and that the
HWAN was using CHWG as its third party administrator.®

On September 6, 2018, this Court granted HWAN’s motion for leave to present
additional evidence, ordered the Hearing Officer to consider the Evidence, and directed the
Hearing Officer “to receive the evidence and determine whether the Evidence is material, and if
so, whether it would have had any impact on the final decision.”’

On October 31, 2018, the Hearing Officer ordered the parties to submit additional
briefing addressing the purpose for which the Evidence was offered.® On November 13, 2018,
HWAN submitted its Brief Regarding Exhibits KK, LL, and MM.? On November 20, 2018, the
Division submitted its Opposition to HWAN’s Proposed Exhibits KK, LL, and MM.'° On
November 21, 2018, HW AN submitted its Reply to the Divisions Opposition.!!

On January 22, 2019, the Hearing Officer issued the Order on Remand with findings
indicating the Evidence contained the following:

1. In July 2010, in response to another state’s inquiry about a
company called “Choice Home Warranty,” Division employees
were aware that such a named company was operating in Nevada
without a registration. (Ex. LL at 1—3.) Employee Dolores
Bennett referenced “CHW Group, Inc.,, dba Choice Home
Warranty,” but all other employees only referenced ‘Choice Home
Warranty.” (Ex. LL at 2.) Whether all employees understood
Choice Home Warranty to be CHW Group in this (sic) emails is
not discernable.

2. In July 2011, Division employees again discussed “Choice
Home Warranty.” and Bennett again referred to “CHW Group, Inc.
dba Choice Home Warranty.” (Ex. MM at 1-—3.) Division Counsel
indicated that the Division was in the process of filing a complaint
against Choice Home Warranty. (Ex. MM at 2.) Whether all

5 See Record Entry #25.4; Hr'g Tr., Day 3 at 64-66 & 107-108.

6 See Mot. for Leave to Present Add. Evid. at 3:5-9; 4:23-25; 6:10-11 & 7:9-15.
7 Order Granting Pet.’s Mot. for Leave to Present Add’] Evid. at 2.

8 See Order Regarding Exhibits KK, LL & MM attached as Exhibit 1.

9 Attached as Exhibit 2.

10 Attached as Exhibit 3.

11 Attached as Exhibit 4.
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employees understood Choice Home Warranty to be CHW Group
is not discernable, and no evidence was presented that a complaint
was filed against Choice Home Warranty.

3. Approximately two weeks later, in July 2011, Bennett sent an
email about Choice Home Warranty and Home Warranty
Administrator of Nevada, Inc., and indicated that HWAN listed
Choice Home Warranty as its administrator in the proposed
contract. (Ex. KK at 3—4.) Bennett did not make any reference to
CHW Group, Inc. dba Choice Home Warranty.

4. On November 1, 2011, a note was written referencing Choice
Home Warranty, and business written without being registered.
(Ex. KK at 2.) Whether the Division interpreted Choice Home
Warranty to include CHW Group is not discernable, and the author
of the note is unknown.

5. On November 7, 2011, Bennett emailed Division employees
indicating Victor Mandalawi. president of CHW Group, Inc.
obtained a certificate of registration as a service contract provider a
year earlier for a different corporation called Home Warranty
Administrator of Nevada, Inc. (KK at 1.) Whether the reference to
CHW Group Inc., dba Choice Home Warranty was intended to
mean Choice Home Warranty as used in prior discussions is not
discernable. 2

The Hearing Officer determined this Evidence is not material and that the Evidence does not
impact the final decision.

1. LEGAL ARGUMENT

The Hearing Officer found that (1) the Evidence was not sufficient to meet the
requirements for equitable estoppel, (2) the Evidence did not negate the findings of false
representations of material fact, (3) the Evidence did not show that the Division’s testimony was
inaccurate, (4) the Evidence did not establish that the final order imposed penalties beyond the
statute of limitations, and (5) the Evidence’s admissibility was not within the Hearing Officer’s
jurisdiction.!* The Hearing Officer’s findings and conclusions are clearly erroneous, arbitrary
and capricious in view of the substantial evidence on the whole record.

I

12 See Order on Remand attached as Exhibit 5.
13 See Ex. 5.
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A. Standard of Review
The standard of review for a petition for judicial review of an administrative agency
decision is set forth in NRS 233B.135(3):

The court shall not substitute its judgment for that of the agency as
to the weight of evidence on a question of fact. The court may
remand or affirm the final decision or set it aside in whole or in
part if substantial rights of the petitioner have been prejudiced
because the final decision of the agency is:

(2) In violation of constitutional or statutory provisions;

(b) In excess of the statutory authority of the agency;

(c) Made upon unlawful procedure;

(d) Affected by other error of law;

(e) Clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

(f) Arbitrary or capricious or characterized by abuse of
discretion.

“A decision that lacks support in the form of substantial evidence is arbitrary or capricious, and
thus an abuse of discretion that warrants reversal.” Tighe v. Las Vegas Metro. Police Dep't, 110
Nev. 632, 634, 877 P.2d 1032, 1034 (1994). Additionally, “[a] decision of an administrative
agency ‘must be set aside . . . if the action failed to meet statutory, procedural, or constitutional
requirements.”” Nevada Land Action Ass'n v. U.S. Forest Serv., 8 F.3d 713, 716 (9th Cir. 1993).
Substantial evidence is defined as “evidence which a reasonable mind might accept as adequate
to support a conclusion.” NRS 233B.135(3)(c).

B. This Evidence Is Material

As a threshold matter, the Hearing Officer’s conclusion that the Evidence is not material
is clearly erroneous given that the Hearing Officer’s own findings show that the Evidence is
logically connected with the facts of consequence within the matters in dispute. This is the
standard for materiality. See Wyman v. State, 125 Nev. 592, 608, 217 P.3d 572, 583 (2009)
(Defining material evidence as that which is “logically connected with the facts of consequence
or the issues in the case™); see also United States v. De Lucia, 256 F.2d 487 (7th Cir. 1958)
(““Materiality’ with reference to evidence means the property of substantial importance and

evidence is ‘material’ where it is relevant and goes to substantial matters in dispute.”).
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In the Hearing Officer’s Order on Remand, she acknowledges that the Evidence
encompasses “conversations that reflect the Division’s awareness that there was an entity that
went by the name Choice Home Warranty that was selling unlicensed service contracts and that
the Division was investigating” [and that] “one employee identified CHW Group, Inc. dba
Choice Home Warranty in her comments relating to questions about and investigations of Choice
Home Warranty.”'* Thus, the Evidence is relevant and logically connected to the issues of
whether the Division knew whether CHWG and HWAN were separate entities and whether
CHW Group, Inc. dba Choice Home Warranty was the same Choice Home Warranty used by
HWAN as third-party administrator and sales agent. Instead of assessing materiality, the
Hearing Officer skips a step and concludes the evidence does not impact her decision. This is
improper. The Hearing Officer must determine whether the Evidence is material and then may
determine whether the Evidence impacts her decision. By the very standard the Hearing Officer
purports to use in the Order on Remand, the Evidence is plainly material, or logically connected
with the facts in consequence or issues of the case; relevant and going to substantial matters in
dispute.

Therefore, the Hearing Officer’s conclusion that the Evidence is not material is clearly
erroneous and unsupported by substantial evidence. This conclusion must be reversed. The
Evidence is material.

C. The Evidence Demonstrates that the Division Should Be Equitably Estopped
from Arguing that HWAN Improperly Utilized CHWG as Its Third-Party
Administrator and Sales Agent.

“[E]quitable estoppel operates to prevent the assertion of legal rights that in equity and

good conscience should be unavailable because of a party’s conduct.” United Brotherhood v.
Dahnke, 102 Nev. 20, 22, 714 P.2d 177, 178-79 (1986). To show equitable estoppel, HWAN
must demonstrate that the Division was “apprised of the true facts,” and intended that HWAN act
in a manner inconsistent with those “true facts” while ignorant of those true facts, and that
HWAN detrimentally relied on those facts. Las Vegas Convention & Visitors Auth. v. Miller,

124 Nev. 669, 698, 191 P.3d 1138, 1157 (2008). Although estoppel cannot be applied to prevent

14 See Ex. 5 at 4.
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a government entity from doing its governmental functions, estoppel will apply against a
government entity when the government makes “factual representations specific to the person
seeking information about a particular situation, who then relied on the representations in
commencing a course of action.” Id. at 698-700, 191 P.3d at 1157-58.

The Hearing Officer’s own findings show that the Division knew the “true fact” that
HWAN was using CHWG as its third-party administrator, that the Division knew HWAN
submitted a form service contract listing CHWG as its third-party administrator, and knew or
should have known that HWAN believed the Division to have approved and intended HWAN to
use CHWG as its third-administrator by the Division approving such form service contract. The
Hearing Officer found the Evidence showed that in July 2011, Division employees discussed
Choice Home Warranty while referring to it as CHW Group, Inc. dba Choice Home Warranty.
The Evidence further indicated that the Division was in the process of filing a complaint against
Choice Home Warranty. Two weeks later, still in July 2011, a Division employee sent an email
about Choice Home Warranty and HWAN, indicating that HWAN listed Choice Home Warranty
as its administrator in the proposed service contract. Then in November 7, 2011, Division
employee correspondence indicated that CHW Group, Inc.’s president obtained a certificate of
registration as a service contract provider a year earlier for a different corporation called Home
Warranty Administrator of Nevada, Inc. Following this correspondence, the Division did not ask
HWAN or CHWG to register CHWG as a provider.!> This shows that the Division approved of
or at the very least knew that HWAN using CHWG at its administrator no later than July 2011.
Yet, the Hearing Officer erroneously concludes that the Evidence does not prove that Division
employees were aware HWAN and CHWG were separate entities, stating that “the only action
the Division took was to ask HWAN to register Choice Home Warranty as a fictitious name.”*¢
However, this confusion did not occur until 2014, three years later.

Furthermore, the Hearing Officer’s conclusions directly contradict the Evidence. The

Evidence shows that Division employees investigated a company by the name of CHW Group,

15 As the Hearing Officer also notes, nor did the Division ever file a Complaint against CHWG.
16 See Ex. 5 at4.
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Inc. selling contracts under the fictitious name Choice Home Warranty, and thereafter stopped
investigating that company once it discovered that HWAN was using CHW Group Inc., as its
third-party administrator.!” The Hearing Officer acknowledges this, but nonetheless concludes
that it “is not discernable” whether the Division and its employees knew CHW Group Inc. was
the same as Choice Home Warranty or, for some unknown reason, whether all of the employees
understood CHW Group Inc. to be one and the same with Choice Home Warranty.'® Why the
Hearing Officer would place any significance in whether all employees knew CHW Group Inc.
to be Choice Home Warranty is unclear and demonstrates that the Hearing Officer’s conclusions
are erroneous. It does not matter whether all employees knew that CHW Group Inc. and Choice
Home Warranty were one and the same. It is readily apparent that at least those employees
making the determination regarding whether to file a complaint against CHWG for failure to
register understood CHW Group Inc. and Choice Home Warranty to be one and the same, and
that CHWG was serving as HWAN’s third-party administrator. Indeed, the Hearing Officer
acknowledges no such complaint was ever filed.!®

It appears that the Hearing Officer believes that an e-mail or writing stating expressly that
the Division did not file a complaint against CHWG because (1) CHW Group Inc. and Choice
Home Warranty are one and the same and (2) HWAN was using CHWG as its third-party
administrator is necessary to prove that the Division knew the same. But such a “smoking gun”
e-mail is not required. Such conclusions may be drawn as the result of common sense. Indeed,
one should be able to reasonable assume that the Division understands the acronym “dba” to
denote a fictitious firm name for an entity. Rather than drawing reasonable, common sense
conclusions from the Evidence, the Hearing Officer apparently insists that the Evidence can only
be material if all of the Division’s employee’s inner thoughts and common-sense conclusions are
laid out for all to see in black and white. This is absurd. If this heightened standard of written
evidence were applied to every matter, it is difficult to see how the Division could be held to

know anything.

17 Id. at 2-3.
18 Ex.5at2-3.
19 14 at 4:14-15.
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In addition, the Division’s request in 2014 that HWAN register the fictitious name
Choice Home Warranty further supports the conclusion that the Division did not believe HWAN
was acting inappropriately by using CHWG. Why would the Division ask HWAN, which it
acknowledged as a wholly different entity from CHWG, to register the same fictitious name it
knew CHWG operated under, unless they intended and authorized HWAN to utilize CHWG as
its third-party administrator? To accept the Division’s argument that it believed HWAN and
CHWG to be one and the same entity and did not actually realize that HWAN was using an
entirely different entity CHWG as its third-party administrator would be to believe that Nevada’s
insurance regulatory enforcement agency is completely ignorant of corporate law and utterly
incapable of performing simple corporate entity and fictitious firm name searches.

Finally, the Hearing Officer summarily concludes that HWAN did not detrimentally rely
on the Division’s representations because “HWAN did not change its conduct, so nothing in the
evidence suggests that HWAN relied to its detriment on the State.”?® However, the very conduct
at issue is the utilization of CHWG as HWAN’s third-party administrator, for which the Division
now imposes exorbitant fines. HWAN reasonably, and to its detriment, relied on the Division’s
representations that apparently approved of HWAN’s use of CHWG as its third-party
administrator. The Division approved HWAN’s form service contract including CHWG as its
third-party administrator.2! The Division later even asked HWAN to register Choice Home
Warranty as its dba.”2 HWAN used CHWG as its third-party administrator and is now being
penalized for an arrangement of which the Division had to have known and approved. HWAN
absolutely “relied to its detriment on the State.”

Accordingly, the Evidence demonstrates that equitable estoppel should apply against the
Division because the Division made factual representations specific to HWAN, and HWAN then
relied on those representations in commencing a course of action. Las Vegas Convention &
Visitors Auth., 124 Nev. at 698-700, 191 P.3d at 1157-58. Therefore, the Hearing Officer’s

conclusion that the Evidence does not demonstrate that the Division should be equitably

2 Ex. 5 at 5:8-10
2l Record Entry #47 at 4:4-5,
2 Iqd. at 5:23-25.
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estopped from arguing that HWAN improperly utilized CHWG as its third-party administrator is
clearly erroneous and unsupported by the substantial evidence in the record.
D. The Evidence Negates the Findings of False Representations of Material Fact
The Evidence shows that HWAN did not make a knowing misrepresentation when it
failed to change the prepopulated entry of “self” as HWAN’s administrator on its renewal

23 NRS 686A.070 makes it a crime to “knowingly make or cause to be made any

applications.
false entry of a material fact in any book, report or statement . . .” (Emphasis added). The term
knowingly is a “bad-mind” element. Ford v. State, 127 Nev. 608, 613, 262 P.3d 1123, 1126
(2011) (acknowledging that the term knowingly indicates a bad-mind requirement.). NRS
686A.070 has not yet been interpreted by our Nevada Supreme Court, however the Ninth Circuit
has interpreted similar federal criminal statutes to require the government to prove that the
offender “(1) made a statement; (2) that was false; and (3) material; (4) with specific intent; (5)
in a matter within the agency’s jurisdiction.” United States v. Selby, 557 F.3d 968 (9th Cir.
2009) (interpreting 18 U.S.C.A. § 1001(3) which criminalizes persons who “make[] or use[] any
false writing or document knowing the same to contain any materially false, fictitious, or
fraudulent statement or entry.”). “Specific intent is ‘the intent to accomplish the precise act
which the law prohibits.”” Bolder v. State, 121 Nev. 908, 923, 124 P.3d 191, 201 (2005).

Here, the Evidence shows that HWAN’s “statement,” consisting of the failure to change
the prepopulated entry of “self” as HWAN’s administrator on its renewal applications, was both
immaterial and not made with the specific intent to make a false statement. HWAN submitted a
proposed service contract with its initial application indicating that CHWG was HWAN’s third-
party administrator and identified that approved service contract in every renewal application as
the contract HWAN was using in Nevada.”* Thus, HWAN’s inadvertent failure to change the
pre-populated field on its renewal applications after 2011 do not constitute a “knowing” false

entry. Rather both HWAN and the Division understood CHWG was HWAN’s third-party

administrator.

2 See Ex. 3 at 2:25-28 & 3:1-9.
#1d,
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Such inadvertent error is immaterial where the Division was fully aware that HWAN was
using CHWG as its third-party administrator, which is demonstrated by the Evidence. In fact,
the Hearing Officer concedes that the Evidence “shows that the Division was aware that
HWAN?’s contract identified Choice Home Warranty as the administrator.”?

Interestingly, while the Hearing Officer resists drawing reasonable conclusions from the
Evidence where those conclusions would support HWAN, the Hearing Officer has no problem
reaching conclusions when they would support the Division’s position, even conclusions that
contradict her underlying decision. For instance, the Hearing Officer concludes that “[p]re-
populated or not, Mandalawi attested to the truth of the information in the application, and the
Division relied on the attestations such that the Division asked HWAN to register Choice Home
Warranty as a fictitious name.”?® Interestingly, nothing in the Evidence shows that the Division
asked HWAN to register Choice Home Warranty as a fictitious name because it believed HWAN
and Choice Home Warranty to be one and the same. Indeed, in the Hearing Officer’s original
decision, she concluded that “[w]hy the Division requested HWAN to register the dba Choice
Home Warranty is unknown.”*’ Now the Hearing Officer has been presented with evidence that
the Division knew and acknowledged CHW Group, Inc. and HWAN as two “different
corporations” (in Exhibit KK). #® Faced with this Evidence and Evidence showing that the
Division knew “Choice Home Warranty” is the same as “CHW, Group, Inc. dba Choice Home
Warranty,” the Hearing Officer abruptly reverses course. The Hearing Officer inexplicably now
concludes without any evidentiary basis that “HWAN presented itself as one-and-the-same with
Choice Home Warranty in the renewal applications,” presumably by using the dba Choice Home
Warranty by HWAN. But the use of this dba was at the Division’s request. The Hearing Officer
initially found no evidence showing why the Division made this request of HWAN, and no such
evidence is within the Evidence at issue in the Order on Remand. The Hearing Officer’s flip-

flop interpretation of the record shows that her Order on Remand is clearly erroneous and

25 See Ex. 5 at 6:6-7.

26 Id. at 6:19-21.

27 Record Entry #47 at 18:16-17).
28 Ex. 5 at 3:10-15.
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unsupported by substantial evidence on the whole record.

E. The Evidence Shows that the Division’s Testimony Was Inaccurate

The Evidence shows that the Division either (1) knew that CHW Group, Inc. dba Choice
Home Warranty was the same as Choice Home Warranty or (2) had absolutely no understanding
of corporate law or the purpose and function of fictitious firm names. The Evidence shows that
as early as July 2010, Division employees were aware that Choice Home Warranty was
operating in Nevada without a registration and at least one Division employee referenced CHW
Group, Inc., dba Choice Home Warranty.?” By July 2011, that same Division employee again
discussed CHW Group, Inc. dba Choice Home Warranty in the context of beginning an
investigation for apparent unregistered conduct.’® Two weeks later, that same Division
employee sent an email indicating indicated that HWAN listed Choice Home Warranty as its
administrator in the proposed contract.’! On November 7, 2011, that same Division employee
emailed Division employees stating Victor Mandalawi, president of CHW Group, Inc., obtained
a certificate of registration as a service contract provider a year earlier for a different corporation
called Home Warranty Administrator of Nevada, Inc.*> Not surprisingly, the Hearing Officer
found that no complaint was ever filed against CHWG for operating in Nevada.*®

These facts when taken together show that the Division’s witness, Rajat Jain, was not
credible when he testified that “[i]t was identified that Choice and HWAN were one and the
same entity, that Choice was not selling illegally because HWAN was a licensed entity in
Nevada.” Rather, it is plain from the Evidence that the Division knew CHWG was a “different
corporation” from HWAN.*  The only reasonable conclusion is that the Division determined
Choice was not selling illegally because it knew that HWAN used CHWG as its third-party
administrator, and it approved this arrangement, just as it had for countless other providers.

The Division summarily dismissed this argument, stating that the Evidence does not

» 4 at 2:17-22.

30 Jd. at2:23-28.

3 Id. at 3:1-5.

2 Id. at 3:6-9.

B 1d. 5at2:27-28.

3 See Hr'g Tr., Day 1 at 117: 12-15.
35 Ex. 5 at 2-3
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show that the Division knew all along that Choice Home Warranty was CHWG and that Mr.
Jain’s name does not appear on the email correspondence.’® The Hearing Officer erroneously
agreed with the Division. However, the Evidence indeed shows the Division knew Choice Home
Warranty was CHWG. See Sections C & D, supra. Further, the fact that Mr. Jain’s name is not
on the emails is of no consequence because Mr. Jain was testifying as the most knowledgeable
person for the Division.?” As the most knowledgeable person for the Division (and the Chief
Insurance Examiner), Mr. Jain should have had knowledge regarding the information in the
Evidence. Indeed it is disingenuous to assume that the Chief Insurance Examiner would not be
made aware of the Evidence, emails which reveal the Division’s understanding of who exactly
CHWG was.

The Hearing Officer accepted that Mr. Jain, as the most knowledgeable person for the
Division, could testify “as to how the Division arrived at the determination in 2014 that HWAN
and Choice Home Warranty were one-and-the-same entity,”*® but summarily concluded that
“whether he was aware of or part of the discussions of 2010 and 2011 is unknown.”® This is
entirely improper. Indeed, had the evidence correctly been deemed material and admitted at the
hearing, HWAN could have questioned Mr. Jain about his knowledge concerning the Evidence,
or lack thereof. Because the Evidence was wrongfully excluded, the record is incomplete. At
the very least, the Hearing Officer should have deemed the Evidence material, see Section B,
supra, and taken additional evidence as to Mr. Jain’s knowledge and understanding regarding the
Evidence, during which HWAN should have had the opportunity to cross-examine Mr. Jain.

Therefore, the Hearing Officer’s conclusion that the Evidence does not show the
Division’s testimony was inaccurate is belied by the record, not supported by substantial
evidence, and must be reversed, or at the very least remanded for additional testimony of Mr.

Jain to be taken.

Iy

% Id at 7.7-11.

3 See Hr'g Tr., Day 1 at 26:14-21.
38 Ex. 5at7:12-14.

¥ 1d at 7:11-12.
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F. The Evidence Establishes that the Final Order Imposes Penalties Beyond the
Statute of Limitations.

NRS 11.190(4)(b) provides that the statute of limitations is 2 years for “[a]n action upon
a statute or a penalty or forfeiture, where the action is given to a person or the State, or both,
except when the statute imposing it prescribes a different limitation.”*® The Hearing Officer
reiterated her erroneous conclusion that the Evidence does not show that the Division knew
CHW Group Inc., was Choice Home Warranty and also dismissed this argument because it was
not raised as an affirmative defense.*! Howéver, as explained more fully in Petitioner’s Opening
Brief,*? the bases for these fines were not set forth in the Division’s original complaints against
HWAN. Thus, HWAN was not on notice of the grounds for the fines in order to present the
proper affirmative defenses. Accordingly, the Hearing Officer erred as a matter of law for
failing to consider these arguments on remand.*3

The Hearing Officer fined HWAN $50 for every contract sold by CHWG since the
inception of its business of Nevada. Because the Division’s action was not commenced until the
filing of the original Complaint and Order to Show Cause on May 9, 2017, any fines on conduct
occurring earlier than 2 years ago are prohibited by NRS 11.190(4)(b). Thus, any fines imposed
on conduct that occurred before May 9, 2015 are invalid on their face as barred by the statute of
limitations.

The evidence introduced at hearing supporting the number of contracts (23,889) forming
the basis of the fines imposed by the Division ($1,194,450) reveals that 8,139 contracts were
actually sold in 2011, 2012, 2013, and 2014, well outside the applicable statute of limitations.

In 2015 alone, another 5,683 contracts were sold, with another 10,067 contracts sold in 2016 and

0 While HWAN argued in its Opening Brief filed herein February 15, 2018 that NRS 679B.185(4) applies, HWAN
agrees with the Diviston that NRS 679.185(4) applies only to those “who engage in ‘unauthorized transaction of
insurance.”” Division’s Answering Brief, filed March 19, 2018 herein, at 27:11-12. HWAN is a registrant under
NRS Chapter 690C, not an insurer. See id.; see also NRS 690C.200 (prohibiting a provider from even using the
word “insurance” or “any other word or term that implies that the provider is engaged in the business of transacting
insurance” in its name).

4 Ex. 5 at 7:22-25.

2 See Pet. Op, Br. at 23:19-27; 24: 1-15.

3 This issue was bricfcd before the Hearing Officer in its Brief Regarding Exhibits KK, LL, and MM filed
November 13, 2018. Exhibit 2.

4 Record Entry # 35, Exhibit K (CHW073096).
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2017.% Assuming that approximately one-third (1/3) of the 5,683 contracts sold in 2015 (1894)
were sold in the first third of that year (months January — April 2015), only 13,856 contracts
(3,789 for the last 2/3 of 2015 + 10,067 for 2016 & 2017) actually fall within the statute of
limitations period. Assuming that the Division is even entitled to any fines for the conduct at
issue, which HWAN strongly disputes, the maximum fine that could have been imposed on the
conduct falling within the statute of limitations is $692,800 ($50 x 13,856), not $1,194,450.

Nonetheless, because the Evidence shows that the Division knew HWAN was selling
contracts through CHWG as its administrator, the Division implicitly approved the arrangement,
and the Division did not take any action against this arrangement, the Division is equitably
estopped from penalizing HWAN for the same. See Section C, supra.

G. The Evidence Is Admissible Because It Is Material, and the Evidence Is Not
Privileged.

This court need not determine whether the Evidence is admissible because it is material.
When a party moves to submit additional evidence before an administrative agency, the lower
court’s role “is limited to determining whether (1) the evidence is material, and (2) there existed
good reasons for not presenting such evidence before the administrative agency originally.” In
other words, the role of the court is not to determine whether the evidence is admissible as “such
analysis becomes subsumed within the court’s finding that the additional evidence is material,
given the more relaxed standard for admissibility contained in the UAPA [uniform
administrative procedure act].” Salmon v. Dep't of Pub. Health & Addiction Servs., 259 Conn.
288, 318, 788 A.2d 1199, 1217 (2002); see also NRS 233B.131(2); Garcia v. Scolari's Food &
Drug, 125 Nev. 48, 53, 200 P.3d 514, 518 (2009) (relying on Salmon, 788 A.2d at 1220-21 in
interpreting NRS 233B.131(2)).

The Hearing Officer found that the Evidence was not material and did not impact the
final decision but refused to consider whether the Evidence was admissible stating it was not
within the Hearing Officer’s jurisdiction. As discussed supra, the Hearing Officer’s own

findings show that the Evidence is material in that it was relevant and logically connected to

“Id.
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substantial matters in dispute, and should have impacted the final decision. Wyman v. State, 125
Nev. at 608, 217 P.3d at 583 (Material evidence is that which is “logically connected with the
facts of consequence or the issues in the case™). Thus, this Court need not determine whether the
evidence is admissible, because such analysis was subsumed by the Court’s order that the
Hearing Officer receive and consider the Evidence given the relaxed standard for admissibility in
administrative actions. Salmon, 788 A.2d at 1217; see also NRS 233B.123 (relaxing the
standard for admissibility in administrative actions).

Nevertheless, should this Court wish to consider the admissibility of the Evidence,
HWAN has demonstrated that the attorney-client privilege does not apply, and even if it did
apply, it was waived. NRS 233B.123(1) governs the admissibility of evidence in administrative
proceedings and states: “Evidence may be admitted, except where precluded by statute, if it is of
a type commonly relied upon by reasonable and prudent persons in the conduct of their affairs.
Agencies shall give effect to the rules of privilege recognized by law.” (emphasis added). Under
NRS 49.095, a privileged communication is one made between a client and lawyer for the
purposes of facilitating legal services. “Acts or services performed by an attorney for his client
in the course of employment and which are accessible to others or to the public do not fall within
the privilege because no private communication is involved.” Cheyenne Const., Inc. v. Hozz,
102 Nev. 308, 312, 720 P.2d 1224, 1226 (1986)

During the administrative proceedings, the Division objected to the admission of the
Evidence based upon attorney-client privilege. However, Exhibit LL is not directed to an
attorney. Although Exhibits KK and MM were sent to a Division attorney, they do not on their
face appear to be requesting legal services or advice; instead they are governing acts within the
scope of the attorney’s employment at a regulatory enforcement agency. See Cheyenne Const.,
Inc., 102 Nev, at 312, 720 P.2d at 1226.

Morcover, cven if the communications were privileged, any claim to privilege was
waived. “If there is disclosure of privileged communications, this waives the remainder of the
privileged consultation on the same subject.” Id. at 311-12, 720 P.2d at 1226. Here, the
Division voluntarily produced the documents in response to a properly served subpoena duces
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tecum, thereby waiving any privilege that could have attached to them. Further, the
Commissioner annexed the documents to her decision and order in a separate hearing, which is
now the subject of a second petition for judicial review, so the documents are a public record.
Exhibit 1 to Petition for Judicial Review in Case No. 19-OC-00015-1B, attached hereto as
Exhibit 6.

In addition, the Division cannot seek to use its privilege to hide evidence central to the
basis it placed at issue for its decision to penalize HWAN. See Wynn Resorts, Ltd. v. Eighth
Judicial Dist. Court in & for Cty. of Clark, 399 P.3d 334, 345 (Nev. 2017), reh'g denied (Sept.
28, 2017) (“The at-issue waiver doctrine applies where the client has placed at issue the
substance or content of a privileged communication.”); see also Mendoza v. McDonald's Corp.,
213 P.3d 288, 304 (Ct. App. 2009) (internal quotations omitted) (“[a] party is not allowed to
assert the privilege when doing so places the claimant in such a position, with reference to the
evidence, that it would be unfair and inconsistent to permit the retention of the privilege because
the attorney-client privilege is not to be both a sword and a shield.”). The Division placed the
so-called privileged emails at issue when it denied knowing HWAN and CHWG were separate
entities and denied knowing that HWAN used CHWG as its third-party administrator. The
Division attempts to shield the truth, hiding material evidence that reveals its position to be false
behind the guise of attorney-client privilege. The Division should not be permitted to invoke the
privilege so that it can take a position that is directly contradictory to the facts.

Finally, this Court need not again consider whether good cause exists to admit the
Evidence because the Court has already determined good cause exists by remanding the matter to
the Hearing Officer. However, should the Court wish to reconsider whether HWAN had “good
reasons” for failure to present the Evidence in the proceeding before the agency pursuant to NRS
233B.131, HWAN reiterates its arguments make in its motion for leave to present additional
evidence.** HWAN relied on the Division’s assertion that the documents were privileged, and at

the time did not believe the Evidence was necessary to the case based on the allegations in the

4 Mot. for leave to Present Add’] Evid. at 3:17-18; 4:11-25; 5:1-17; 7:16-28 & 8:1-6.
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original complaint.®” In fact, the Division had never given notice of any fact, claim, or argument
in any complaint or filing that made the Evidence relevant to the proofs adduced at the hearing.*8
It was only after the hearing that the Evidence became an issue. When the Division filed its
closing papers it proffered conclusions directly contrary to the facts revealed in the Evidence,
necessitating the post-hearing and judicial review proceedings leading to the Order on Remand.*
Therefore, supplementation of the administrative record with the Evidence is warranted here.
Iv. CONCLUSION

In sum, the Hearing Officer’s Order on Remand is clearly erroneous in that it is not
supported by substantial evidence on the entire record. The Hearing Officer’s finding that the
Evidence is not material is clearly erroneous because the Evidence goes directly to facts of
consequence and substantial matters in dispute. The Hearing Officer’s conclusion that this
Evidence does not impact the final decision is contrary to the Evidence. In fact, the additional
Evidence establishes that the Division knew that HWAN used CHWG as its third-party
administrator and sales agent, and that the Division was aware that HWAN and CHWG are
different corporations. HWAN has established that its substantial rights have been prejudiced,
and this Court must set aside the Order on Remand in whole or in part. Because the Evidence is
material, admissible, and should affect the underlying decision, the Court should consider the
Evidence when evaluating HWAN’s Petition for Judicial Review.

DATED this{4_day of May, 2019.

{5030

Constance L. Akridge, Esq.
Sydney R. Gambee, Esq.
Brittany L. Walker, Esq.
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

Attorneys for Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty

47 1d.
8 Id.
¥ 1d.
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I hereby certify that on the L 6 day of May 2019, a true and correct copy of the foregoing
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POINTS AND

AUTHORITIES PURSUANT TO NRS 233B.133 was served via email and by depositing

same in the United States mail, first class postage fully prepaid to the persons and addresses

listed below:

Richard Yien

Deputy Attorney General
STATE OF NEVADA

Office of Attorney General
100 N. Carson St.

Carson City, Nevada 89701

ryien@ag.nv.gov .

Attorneys for State of Nevada, Department Of
Business and Industry — Division of Insurance

Joanna Grigoriev

Senior Deputy Attorney General

STATE OF NEVADA

Office of Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

jgrigoriev@ag.nv.gov

Attorneys for State of Nevada, Department Of
Business and Industry — Division of Insurance
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Page 24 of 25

11950082 8

AA002047




Holland & Hart LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INDEX OF EXHIBITS

EXHIBIT 1 Order Regarding Exhibits KK, LL. & MM Pages 1-4

EXHIBIT 2 HWAN’s Brief Regarding Exhibits KK, LL, and MM Pages 5-12

EXHIBIT 3 The Division’s Opposition to Exhibits KK, LL and MM Pages 13 - 21

EXHIBIT 4 HWAN’s Reply to the Division’s Opposition to Exhibits Pages 22 - 27
KK, LL and MM

EXHIBIT 5 Order on Remand Pages 28 - 37

EXHIBIT 6 | Petition for Judicial Review in Case No. 19-OC-00015-1B | Pages 38 - 90

11950082 8

Page 25 of 25

AA002048




EXHIBIT 1

10/31/2018 Order re Exhibits

EXHIBIT 1

10/31/2018 Order re Exhibits

EXHIBIT PAGE NO. 1

AA002049



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

g

STATE OF NEVADA F 08’[ 31 2018
DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE

L, of insurance

IN THE MATTER OF CAUSE NO. 17.0050 Siglo ol Nevada

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME
WARRANTY,

Respondent,

ORDER REGARDING EXHIBITS KK, LL & MM
On or about September 6, 2018, the Hearing Officer received a copy of the First Judicial

District Court’s Order Granting Petitioner’s Motion for Leave to Present Additional Evidence
(“Remand Order”) in the matter of Home Warranty Administrator of Nevada, Inc. dba Choice Home
Warranty v. State of Nevada, Department of Business and Industry, Division of Insurance, Case No.
17 OC 00269 1B, Dept. No. 1. The Remand Order instructs the Hearing Officer to “consider
Petitioner’s Proposed Exhibits KK, LL, and MM . .. and determine whether the Evidence is material,”
and to issue a new decision reflecting the Evidence’s impact on the original findings. (Remand Ord. at
2:10-12)

Having reviewed Exhibits KK, LL, and MM, the purpose of these Exhibits is not readily
apparent. Therefore, to fully consider the materiality of these exhibits, consistent with the Court’s
Remand Order, the Hearing Officer HEREBY ORDERS the Parties to file the following:

1. Home Warranty Administrator of Nevada, Inc. (“HWAN?”) shall address the purpose for
which Exhibits KK, LL, and MM are offered. The brief must be filed no later than

5:00 p.m. on November 13, 2018.

2. If the Division of Insurance (“Division”) has any objection or opposition to the Exhibits,

the Division may file the objections or opposition no later than 5:00 pm. on

November 20, 2018,

Each Party’s brief may not exceed 5 pages. The Parties may file their briefs electronically through the
Hearing Officer’s Legal Secretary, Yvonne Renta at yrenta@doi.nv.gov. In order to expedite this

matter and reduce the cost of service to the Parties, the Hearing Officer finds that good cause exists to
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allow the Parties to use electronic service. Thus, if the Parties so stipulate, service may be met through
electronic service.
At dayor_{)
So ORDERED this ] day of ( ,ﬁ) bur , 2018,
Alexia M{ Emmermann
Hearing Officer
-2«
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served the ORDER REGARDING EXHIBITS
KK, LL & MM, in CAUSE NO. 17.0050, via electronic mail and by mailing a true and correct

copy thereof via First Class mail, properly addressed with postage prepaid, to the following:

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: klephard @bhfs.com

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: tchance @bhfs.com

Lori Grifa, Esq.

Archer & Greiner, P.C.

Court Plaza South, West Wing
2] Main Street, Suite 353
Hackensack, NJ 07601

E-MAIL: Igrifa@archerlaw.com

and copies of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Attorney General
Nevada Attorney General’s Office

E-MAIL: ryien@ag.nv.gov
DATED this 31* day of October, 2018.

s

Emplopee of the State of Nevada
Deparfment of Business and Industry

Division of Insurance
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KIRK B. LENHARD, ESQ., Nevada Bar No. 1437
klenhard@bhfs.com

TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800
tchance@bhfs.com

BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614

Telephone: 702.382.2101

Facsimile: 702.382.8135

LORI GRIFA, ESQ., NJ Bar No. 011551989
lerifa@archerlaw.com

ARCHER & GREINER, P.C.

21 Main Street, Suite 353

Hackensack, NJ 07601

Telephone: 201.342.6000

Facsimile: 201.342.6611

Attorneys for Respondent

STATE OF NEVADA - DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE
IN T'HE MATTER OF: CAUSE NO.: 17.0050
HOME WARRANTY ADMINISTRATOR HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME OF NEVADA, INC. d/b/a CHOICE HOME
WARRANTY, WARRANTY’S BRIEF REGARDING

EXHIBITS KK, LL, AND MM
Respondent.

Respondent HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. d/b/a Choice
Home Warranty (“HWAN?™) hereby submits the instant Brief Regarding Exhibits KK, LL, and
MM, pursuant to the Order entered October 31, 2018 (the “Brief”). This Brief is made and based
upon the pleadings and papers on file herein, the following arguments, and any oral arguments of
counsel that are agreed to be considered.

DATED this 13th day of November, 2018.

BROWNSFEIN HYATT FARBER SCHRECK, LLP

BY:
KIRK B-EENHARD, ESQ., Nevada Bar No. 1437
TRA F. CHANCE, ESQ., Nevada Bar No. 13800
LORI GRIFA, ESQ., NJ Bar No. 011551989

Attorneys for Respondent
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L INTRODUCTION

On Dec ember 18, 2017, a Findings of Fact, Conclusions of Law, Order of Hearing
Officer, and Final Order of the Commissioner (the “Decision”) was issued in this Cause. The
Decision found that HWAN had violated NRS 686A.070 five times by representing it was self-
administered in its 2011-2015 renewal applications when CHW Group, Inc. (“CHWG”) was its
administrator. It also found that HWAN had conducted business in an unsuitable manner under
NRS 679B.125 and NRS 690C.325 by allowing CHWG to sell and offer for sale service contracts
on HWAN’s behalf because CHWG does not hold a certificate of registration.

On December 22, 2018, HWAN timely filed a Petition for Judicial Review of the Order
with the First Judicial District Court and on April 19, 2018, HWAN filed a Motion for Leave to
Present Additional Evidence (the “Motion”) — namely, Exhibits KK, LL, and MM - for the
hearing officer’s consideration. The district court entered an order on September 6, 2018 granting
the Motion and requiring the hearing office in the instant cause to “receive the [Exhibits] and
determine if [they] are material, and, if so, whether it would have had any impact on the final
decision.”’ Pursuant to the hearing officer’s order entered herein on October 31, 2018, HWAN

submits the instant Brief outlining the relevance of the Exhibits.

1I. ARGUMENT

A, Exhibits KK, LL, and MM are relevant to whether the Division should be
equitably estopped from penalizing HWAN for its relationship with CHWG.

The Exhibits are directly material to numerous issues and findings in the Decision itself
related to the Division’s knowledge of certain facts. Specifically, HWAN’s argument that the
Division should be equitably estopped from penalizing HIWAN for its relationship with CHWG
was rejected because “[t]here is no evidence that the Division knew that CHW Group and Choice
Home Warranty were the same.”? Exhibit KK clearly establishes that no later than November 7,
2011, the Division was fully aware of the fact that CHWG used the fictitious name Choice Home
Warranty. Moreover, there can be no merit to any contention that the Division thought Choice
Home Warranty was HWAN since the Division did not require that HWAN file the fictitious

name Choice Home Warranty until 2014.

! See Order Granting Pet.’s Mot. for Leave to Present Add’t Evidence, attached hereto as Exhibit 1.
2 See Decision 23:21-22,
1
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Furthermore, Exhibit LL shows that the Division’s Legal Department had been
investigating CHW Group, Inc. dba Choice Home Warranty in response to questions about
“Choice Home Warranty.” In other words, a simple inquiry into any information on “Choice
Home Warranty” was easily identifiable by the Division as relating to CHWG, as early as July
15, 2010. Exhibit MM, also an e-mail exchange, corroborates that the Division was fully aware
that “CHW Group, Inc.” was in fact the same as Choice Home Warranty.

It is equally indisputable that the Division knew that CHWG was selling service contracts

on behalf of HWAN and explicitly authorized the structure of that relationship. In the Decision,

the Hearing Officer rejected HWAN’s arguments regarding equitable estoppel based upon the
conclusion that “[t]he record likewise shows no evidence that the Division was aware that CHW
Group was selling contracts in Nevada, only that Choice Home Warranty was selling contracts in
Nevada.”® Exhibit KK shows that in 2011 the Division knew CHWG was selling service
contracts on behalf of HWAN and that the Division ultimately decided that CHWG could sell
service contracts backed by HWAN, as the provider, by approving HWAN’s service contract with
full knowledge of the relationship between HWAN and CHWG.

NRS 690C.070 defines provider as a “person who is obligated to a holder pursuant to the
terms of a service contract to repair, replace, or perform maintenance on, or to indemnify the
holder for the costs of repairing, replacing, or performing maintenance on, goods.” The record
for this hearing demonstrates that CHWG has never been a provider in the State of Nevada, and
the Exhibits demonstrate that the provider has always been HWAN and the Division has known
this since at least 2011. Accordingly, Exhibits KK, LL and MM clearly show that the Division
must be equitably estopped from seeking to penalize HWAN for utilizing CHWG to sell service

contracts because it explicitly approved the relationship and HWAN relied upon that approval.

B. Exhibits KK and LL are relevant to the issuc of whether HWAN made false
representations of material fact,

The Decision imposed a fine on HWAN for not correcting the pre-populated entry of
“self” as HWAN’s administrator in HWAN’s renewal applications. Leaving aside that the failure
to correct this information was not a knowing misrepresentation, Exhibit KK notes the corporate

identity of HWAN as “Home Warranty Administrator of Nevada, Inc.” It also notes that “Choice

* See Decision 23:22-24.
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Home Warranty” is HWAN’s administrator and has an office address in New Jersey. Further, as
detailed above, Exhibit LL clearly shows the Division knew that “Choice Home Warranty” was
CHWG in 2010. Taken together, the only logical conclusion from Exhibits KK and LL is that the
Division was obviously aware that HWAN was a separate entity from CHWG/“Choice Home
Warranty.” Moreover, these documents demonstrate that any error in the renewal application was
not a knowingly false entry since the entry was contrary to all of the information provided to the
Division through other documents, HWAN’s inadvertent mistake cannot rise to the level of a
knowing misrepresentation, Thus, even if HWAN made a mistake by failing to correct the “self”

entry on its prior renewal applications, the Division knew that CHWG was administrator.

C. The Exhibits indicate that the testimony at the hearing was inaccurate and
that the Division has known all along that CHWG sells on behalf of HWAN,

As set forth above, the Exhibits indicate several important facts related to the Division’s
knowledge: (1) that “Choice Home Warranty” is and was CHWG; (2) that HWAN and CHWG
were separate legal entities; (3) that CHWG/“Choice Home Warranty” was not certificated and
was selling service contracts in Nevada with the Division’s knowledge and explicit approval; and
(4) that HWAN used CHWG as its contract administrator. These facts, taken together, are
relevant to the credibility of certain testimony made at the hearing. As the Decision noted, Rajat
Jain testified that “[i]t was identified that Choice and HWAN were one and the same entity, that
Choice was not selling illegally because HWAN was a licensed entity in Nevada.”*

But this testimony is directly contradicted by the Exhibits, which show that the Division
has long known that CHWG is Choice Home Warranty. The Exhibits further show that the
Division clearly knew CHWG had been selling service contracts in Nevada and approved of the
relationship. Contrary to Mr. Jain’s testimony, then, the Division had specific knowledge that
“Choice and HWAN were” not the same entity. In other words, the Division plainly knew that
CHWG was selling contracts in Nevada without a certificate and, more importantly, was selling
on behalf of HWAN as early as 2011 and never took any affirmative action due to this

arrangement — likely because it knows that contract administrators and sales agents are not

required to be certificated under Nevada Jaw.’ Indeed, not only was the Division aware of these

" See Hr'g Tr., Day 1 at 117:12-15.
% Indeed, the Division’s own website contains numerous approved service contracts where the seller is not
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facts, it explicitly approved the relationship between CHWG and HWAN. Consistent with the
foregoing, the Decision erred in finding that HWAN engaged in unsuitable conduct by allowing

an uncertificated entity to sell contracts on its behalf,

D. The Exhibits establish that the Decision erred by imposing penalties bevond
the time permitted by the applicable statute of limitations,

The Decision ultimately imposed penalties pursuant to Nevada statutes for making false
entries of material fact in its 2011-2015 renewal applications and for allowing CHWG to sell
service contracts on its behalf since 2010.% As is set forth above, the Exhibits are relevant to the
correctness of each of these findings and indicate that the Division was aware that CHWG was
selling service contracts on behalf of HWAN as early as 2011. On this basis, the Exhibits are
relevant to show that the current penalties violate the applicable statute of limitations. NRS
11.190(4)(b) is clear that “[a]n action upon a statute for a penalty or forfeiture, where the action is
given to a person or the State” is two years. Enforcement actions and penaltics against contract
providers are clearly given to the Division and the Exhibits’ timeline indicate that no penalties
may be imposed for conduct prior to May 8, 2015 ." The Decision should be revised accordingly.

E. Even if the Exhibits are privileged, that privilege has been waived.”

To the extent that the Division will argue in opposition that the Exhibits are privileged and
must therefore not be considered, such a contention is without merit. As a threshold matter, the
District Court’s order requires the Hearing Officer to receive and consider the Exhibits so any
argument regarding privilege is moot. In any event, it is questionable as to whether these exhibits
are privileged at all. A privileged communication under Nevada law is one made between a client
and lawyer for the purposes of facilitating legal services. See NRS 49.095. Exhibit LL is not
directed to a Division attomey.9 And, although Exhibits KK and MM are made to David Hall, a

Division attorney, they do not on their face appear to be requesting legal advice or services.'®

certificated. See, e.g., http://di.av.gov/ins/f7p=600:35:0:

% See Decision at 25:19-20; 27:13-21, These penalties were imposed pursuant to NRS 686A.070, NRS

686A.181(1)(a), NRS 679B.125, and NRS 690C.325(1).

7 This is because the Division did not initiate the instant cause until May 9, 2017.

¥ Due to the outstanding and unresolved claim of privilege of the e-mails, HWAN has made best efforts not to

directly quote or attach the Exhibits.

? See generally Bx. 3.

10 See generally Exs. 2, 4. See also Wynn Resorts, Ltd. v. Eighth Jud. Dist. Ct., 399 P.3d 334, 341 (Nev. 2017).
4
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Even if the Exhibits are privileged, however, that privilege has been waived. Nevada law
has long held that “[i]f there is disclosure of privileged communications, this waives the
remainder of the privileged consultation on the same subject.” Cheyenne Const., Inc. v. Hozz, 102
Nev. 308, 311-12, 720 P.2d 1224, 1226 (1986). Here, the Division voluntarily produced the
Exhibits in response to a properly served subpoena duces tecum. This voluntary disclosure
waived any privilege that could have attached to them.

In addition, “where the client has placed at issue the substance or content of a privileged
communication,” waiver attaches. Wynn Resorts, 399 P.3d at 345, This is because “[a] party is
not allowed to assert the privilege when doing so places the claimant in such a position, with
reference to the evidence, that it would be unfair and inconsistent to permit the retention of the
privilege because the attorney-client privilege is not to be both a sword and a shield.” Mendoza v.
McDonald’s Corp., 213 P.3d 288, 304 (Ct. App. 2009) (internal quotations omitted). Here, the
Division has argued directly contrary to the facts these very Exhibits make evident, as described
hereinabove, at length on review.'' The Division attempts to use the privilege as a sword, when it
is meant to be a shield, and this it cannot do. The Division should not be permitted to invoke the
privilege so that it can take a position that is directly contradictory to the facts.

III. CONCLUSION

Based upon the foregoing, the Exhibits should be considered and admitted into the record
here and appropriate reconsidered findings made by the hearing officer as set forth above. In
addition, HWAN requests that the hearing officer attach the Exhibits to any supplemental order
entered to allow for proper review by the district court.

DATED this 13th day of November, 2018,

BROWNSTEIN HYATT FARBER SCHRECK, LLP

BY:
KIRK BVYEENHARD, ESQ., Nevada Bar No. 1437
TRA F. CHANCE, ESQ., Nevada Bar No. 13800

Attorneys for Respondent

" See Division’s Answering Br., attached hereto as Exhibit 2, at 11:11-12; 12:14-17; 12:14-13:9; 17:12; 22:16-17,
23:4-5; 34:12-13; 34:17-18.
5
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Brownstein Hyatt Farber Schreck, LLP, and that
on the 13th day of November, 2018, I caused a true and correct copy of the foregoing HOME
WARRANTY ADMINISTRATOR OF NEVADA, INC. d/b/a BRIEF REGARDING
EXHIBITS KK, LL, AND MM to be served, U.S. Mail, postage prepaid, and via electronic

mail, to the following:

Richard P. Yien, Esq., Deputy Attorney General
Office of the Attormey General

100 North Carson Street

Carson City, NV 89701

Telephone: 775-684-1100

ryien@ag.nv.gov

Joanna Grigoriev, Sr. Deputy Attorney General
Office of the Attorney General

Grant Sawyer Bldg.

555 E. Washington Ave. Suite 3900

Las Vegas, Nevada §9101
igrigoriev(@ag.nv.gov

Attorneys for Petitioner State of Nevada, Department Of
Business And Industry - Division Of Insurance

ALEXIA M. EMMERMANN, ESQ.
Hearing Officer

Department of Business and Industry
Division of Insurance

1818 East College Parkway, Suite 103
Carson City, NV 89706

Email: yrenta@doi.nv.gov

< inlja‘ffﬁ'u'ber Schreck, LLP
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE

IN THE MATTER OF ) CAUSENO. 17.0050

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME
WARRANTY

DIVISION’S OPPOSITION TO HWAN’S
PROPOSED EXHIBITS KK, LL, AND MM

S’ N N S N’ S

Respondent.

COMES NOW the State of Nevada Department of Business and Industry, Division of Insurance
(“Division™) through its counsel DAG Richard Paili Yien and SDAG Joanna Grigoriev. This matter
appears before the Hearing Officer on a limited remand from the First Judicial District Court (“Court
Order”) instructing the Hearing Officer as follows: “[t]he hearing officer is to consider Petitioner’s
Proposed Exhibits KK, LL, and MM (‘Exhibits’). The hearing officer will receive the evidence and
determine whether the evidence is material, and if so, whether it would have had any impact on the final
decision.” (Order Granting Petitioner’s Motion for Leave to Present Additional Evidence 2:11-13).
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MEMORANDUM OF POINTS AND AUTHORITIES
1 INTRODUCTION/ PERTINENT FACTS

Pursuant to the instructions of the Court Order, the Hearing Officer, in tumn, issued an order
requiring HWAN to submit a brief to “address the purpose for which Exhibits KK, LL, and MM are
offered.” The Division was presented with the option to file an opposition to the proposed Exhibits'.
The Division objects and opposes the introduction of these Exhibits, as set forth.

1. ARGUMENT
EXHIBITS KK, LL, AND MM ARE IMMATERIAL TO THIS MATTER AND NOTHING

IN THE EXHIBITS NEGATES THE VIOLATIONS BY HWAN OR ABSOLVES IT
FROM THE RESPONSIBILITY IMPOSED BY LAW

After an administrative hearing in Cause No. 17.0050, the Hearing Officer found that HWAN
violated NRS 686A.070, by making false entries of material fact (six counts); conducted business in an
unsuitable manner in violation of NRS 690.325 and 679B.125 by using Choice Home Warranty Group
(“CHWG*), an unlicensed entity, for all activities for which Nevada law requires a certificate of
registration (23,889 contracts)?; and violated NRS 690C.320.2 (one count) by failing to make records
available to the Commissioner upon request,® and ordered fines.* The Exhibits HWAN is seeking to
introduce are not material to any of these rulings and none would be affected by them.

HWAN makes five arguments in its brief. HWAN does not argue that the Exhibits show that it
did not violate the law. The essence of HWAN’s claim of relevancy can be characterized as follows—
because the Exhibits may be suggesting that the Division staff knew or should have known of HWAN’s
mistepresentations, HWAN should not have been penalized for them. For the reasons set forth below,
HWAN’s arguments must fail.

A, Equitable Estoppel Does Not Apply
HWAN claims that Exhibits KK, LL, and MM show that “the Division must be equitably

estopped from seeking to penalize HWAN for utilizing CHWG to sell service contracts because it

! “[§]f the Division of Insurance has any objection or opposition to the Exhibits, the Division may file the objections
or opposition no later than 5:00 pm.m on November 20, 2018 (October 31, 2018, Order, 1: 23-25).

2 Final Order, 25:17-24, 27:18-21,

3 Final Order; 22:1-5; 27:16-17.

4 Final Order 27:13-21,
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explicitly approved the relationship . . . (HWAN Br., 2:23). Setting aside the fact that these Exhibits do
not show what HWAN claims they show?, it is well-settled that “estoppel cannot prevent the state from
performing its governmental functions.” Chanos v. Nevada Tax Com'n, 124 Nev. 232, 238, 181 P.3d
675, 679 (2008). The Commissioner cannot be prevented from exercising her duties imposed by the
Legislature under the Insurance Code, title 57 of the NRS, including protection of the public by
disciplining licensees for their violations. HWAN’s argument that the Division should be estopped from
enforcing the law must be rejected. Even if Exhibits KK, LL, and MM did show that someone from the
Division staff could have had the knowledge of the existence of two separate entities, it is immaterial to
whether or not the Commissioner may enforce the provisions of Title 57. Notably, HWAN does not

argue that these Exhibits in any way could show that it did not use CHWG to sell its contracts.

B. The Exhibits Are Not Relevant to HWAN’s Statutory Responsibility Under NRS 686A.070
or to the Finding of Violations Thereof

HWAN claims the Exhibits are relevant to HWAN's violations found under NRS 686A.070. In
its Complaint, the Division alleged that HWAN violated NRS 686A.070 by failing to disclose material
facts about its business in its renewal applications of the Nevada certificate of registration. The Hearing
Officer found six (6) violations of NRS 686A.070%. NRS 686A.070 provides:

A person subject to regulation under this Code shall not knowingly make
or cause 1o be made any false entry of a material fact in any book, report
or statement of any person or knowingly omit to make a true entry of any

material fact pertaining to such person s business in any book, report or
statement of such person.

(Emphasis added). The language of the statute places no burden on the Division to hold the hand of an
applicant and correct any misstatements applicant enters as answers to the questions posed in the
application. There is nothing in Exhibits KK, LL, and MM that would absolve HWAN from its
responsibility to be truthful in applications to the Division under NRS 686A.070.

It is undisputed that Victor Mandalawi (“Mandalawi”), the president of HWAN and of CHWG,

d/b/a Choice Home Warranty, did not disclose CHWG as HWAN’s Administrator in its annual renewal

$ See analysis in section C of this brief.
6 Final Order, 20:17-19, 26-27; 27:13-15.
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applications. On its initial application filed with the Division on September 2, 2010, in response to the
question, “[h]ave you designated an administrator to be responsible for administration of Nevada
service contracts?” HWAN answered “No,”” even though, according to HWAN’s own representations
to this tribunal, the purported agreement between HWAN and CHW Group was signed on July 29,
2010. (See HWAN's Ex. E, ISP Agreement). Thereafter, the false entries and omissions continued in
renewal applications. In response to the question pertaining to the “administrator” of the applicant
(question 2 of Division’s Exs. 2, 4, 5, and 21—renewal applications for years 2011, 2012, 2013 and
2016), HWAN’s reply was “self.” The answer to the same question in renewal applications for years
2014 and 2015 was left blank. (Exs. 7 and 12). When asked by the Hearing Officer who Mandalawi was
referring to by entering “self” in response to these questions, he responded, “CHW,” in direct conflict
with HWAN’s own defense that HWAN and CHWG are two separate entities.®

HWAN does not deny this. Instead, it argues that “[tJhe Decision imposed a fine on HWAN for
not correcting the pre-populated entry of ‘sel’ as HWAN’s administrator in HWAN’s renewal
applications.”® This is a new argument, and it must be rejected on many grounds, mainly, because it is
irrelevant to the issue on the limited remand and because it attempts to re-litigate issues already ruled
upon.'® HWAN’s attempt to introduce a new argument that its false entries are merely “inadvertent
mistakes” to correct a “prepopulated application form™ not only improper, but it is also contradicted by
tangible evidence.!!

Nothing in the proposed Exhibits even remotely affects the findings of HWAN’s violations of
NRS 686A.070—HWAN made false entries and knowingly omitted material information in violation of
NRS 686A.070. The allegation by HWAN that the Exhibits indicate knowledge by the Division of the

relationship between HWAN and CHWG, even assuming it is true, does not negate or absolve HWAN

7 Division's Ex. 22 and HWAN’s Ex. P.

§ Tr., Day 3, 46:15-25.

? HWAN Br,, 2:25-26.

10 1t is also an aftempt to introduce an alleged fact not in the record, There is nothing in this record that suggests
that the Division pre-populated HWAN's applications, including their initial application.

11 The fact that HWAN attempted to canceal CHWG as its Administrator on the initial application, coupled with its
answers in each subsequent renewal application--consistently making the same false representations—means the concealment
was, at the least, with the knowledge thereof, Moreover, even if the renewal applications were “pre-populated,” they would
be pre-populated based on the information submitted by fIWAN on its original application.
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from the mandate or the responsibility placed on the applicant by NRS 686A.070.

HWAN does not claim that any other findings of violations by the Hearing Officer would be
impacted by these Exhibits. They would not.
C. HWAN’s Argument That Witness Testimony Was Inaccurate Has No Merit

This argument, designed to justify the introduction of these Exhibits by claiming that they
discredit Division witnesses, is also without merit. Substantively, no argument is set forth on how these
proposed Exhibits may be relevant, or affect the findings. As far as any effect on the credibility of the
witnesses—HWAN’s counsel was in possession of these Exhibits during the hearing, yet no attempt
was made at that time to impeach the witnesses. In fact, counsel for HWAN voluntarily decided not to
seek admittance of these Exhibits.!2 This attempt by HWAN to re-litigate the case under the guise of the
limited Court Order is disingenuous, inapposite, and untimely.

Lastly, Exhibits KK, LL, and MM, are consistent with the testimony of the Division witnesses.
These Exhibits, including privileged attorney-client communications in 2011, at best, show the
confusion among Division employees, resulting from the deceit perpetrated on the State of Nevada by
the set of overlapping characters operating CHWG and HWAN."? After being told by Mandalawi that

the two entities were one and the same!'® ', the Division allowed HWAN to register Choice Home

12 See Tr., 9/14/17, 107:8-15.

13 CHWG was selling service contracts as Choice Home Warranty in various states, including Nevada, as early as
2008, and it had run into problems in some jurisdictions for selling without a license. Mandalawi testified:

In 2010, in Nevada, right before you started the HWAN, there were a few problems, correct?
Yes.

Well, the nature of the problems in Oklahoma, California and Washington were basically of the same
nature, right?

Yes.

And that involved selling without —

Selling without a license.

And in Nevada?

Yes.

Nevada, a similar problem?

Yeah (Tr. 9/13/17, 139:14-25, 140:1-5

what was the company against whom the allegations [consumer complaints] were made?

. CHW Group. (Tr., 9/13/17, 138:24-25).

“ Chief Jain testified; “[a]t some point, there was a discussion with Mr. Mandalawi. It was identified that Choice
and HWAN were one in the same entity, that Choice was not selling illegally because HWAN was a licensed entity in
Nevada, And Mr. Mandalawi then chose to register Choice in the state and surrendered the certificate of registration and
agreed to the new certificate showing HWAN dba Choice.” Tr., 09/12/17, 117:11-18,

13 This is also supported by testimony of comingling of funds between HWAN and CHWG Tr., 09/12/17, 69:21-

POPOPOPOP LOPO

72:18.
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Warranty as its d/b/a to avoid confusion among consumers. This is also consistent with HWAN’s own
annual renewal applications, which never disclosed an administrator. It was precisely because the
Division thought that HWAN and “Choice Home Warranty” were one entity, that it requested that
HWAN register a dba, as the public already knew it as “Choice Home Warranty.”'®

Believing the two entities to be one and the same, the Chief of Property and Casualty at the
Nevada Division of Insurance testified, “[flrom every documentation that I have seen, from the
consumer complaints that we have seen, from the dba’s, from the service contract form that is out in the
market, from the email advertisements that we have heard consumers receive, in fact, I have received
them, there is no doubt in my mind that Choice Home Warranty is the same entity as Home Warranty
Administrators of Nevada.”'7 HWAN’s attempt to now use its own deception, resulting in confusion
among Division staff, to in order to discredit Division witness by arguing the witness should have been

aware of the lies and deceit perpetrated by HWAN, is troubling, absurd, and untimely.

D & E. HWAN’s Attempt to Re-litigate the Case by Introducing New Arguments for the First
Time is Improper as is HWAN’s Attempt to Introduce the Issue of Waiver of Privilege in
this Limited Remand Order.

HWAN, again, audaciously oversteps the scope of this briefing by attempting to introduce new
legal arguments and theories. The Division’s position is that improper and, again, beyond the scope of
the limited charge in the Court Order, HWAN introduces a new argument citing NRS 11.190(4)(b) for
the first time. Additionally, in an attempt to bypass the District Court’s ruling and use these exhibits in
the pending PJR, HWAN argues that the Division waived its privilege. The Division has not waived
any such privilege. Moreover, the District Court still needs to find “good reasons” pursuant to NRS
233B.135 (1)(a) in order to admit these exhibits into the record. Because the District Court decided to
first address the issue of materiality, by remanding it to the Hearing Officer prior to addressing whether
“good reasons” exist, no such admittance of privileged information has occurred. These issues are
beyond the scope of the limited remand order and need not be addressed to answer the question posed
by the District Court. The charge of the Hearing Officer is limited to determining whether the proposed

exhibits would have been material and had any affect as to her Final Order; no more.

18 Tr,, 09/12/17, 114:21-115:18.
7 Tr,, 09/12/17, 117:21-118:2.
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1II. CONCLUSION
For the reasons set forth above, the Exhibits are not material to the issue of HWAN’s statutory

responsibilities or to the finding of violations thereof.

DATED this 20th day of November 2018,

ADAM PAUL LAXALT
Attorney General

o

By: L <l Ty
JOANNA N. GRIGORIEV
Senior Deputy Attorney General
555 East Washington Ave., Suite 3900
Las Vegas, NV 89101
(702) 486-3101
RICHARD PAILI YIEN
Deputy Attorney General
100 No. Carson Street
Carson City, NV 89701
(775) 684-1129
Attorneys for the Division of Insurance
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CERTIFICATE OF SERVICE

[ certify that I am an employee of the State of Nevada Attorney General’s Office and that on the
20" day of November 2018, I served the foregoing Nevada Division of Insurance’s DIVISION’S
OPPOSITION TO HWAN'S PROPOSED EXHIBITS KK, LL, AND MM via email and by U.S.

Mail, postage prepaid, as follows:

Alexia Emmerman, Esq., Hearing Officer
Attn: Yvonne Renta

yrenta@doi.nv.gov

Department of Business and Industry
Division of Insurance

1818 E. College Pky., Ste. 103

Carson City NV 89706

Kirk B. Lenhard, Esq.
klenhard@bhfs.com

Travis F. Chance, Esq.
tchance(@bhfs.com

Brownstein Hyatt Farber Schreck, LLP
100 N. City Pky., Ste. 1600

Las Vegas NV 89106-4614

Lori Grifa, Esq.
lgrifa@archerlaw.com
Archer & Greiner, P.C.
21 Main St., Ste. 353
Hackensack NJ 07601

77 ] B
(e (el
An Employee of e J
Office of the Attorney General

EXHIBIT PAGE NO. 21

AA002069



EXHIBIT 4

11/21/2018 HWAN’s Reply to Division’s Opposition
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11/21/2018 HWAN’s Reply to Division’s Opposition
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KIRK B. LENHARD, ESQ., Nevada Bar No. 1437
klenhard@bhfs.com

TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800
tchance@bhfs.com

BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600

Las Vegas, Nevada §9106-4614

Telephone: 702.382.2101

Facsimile: 702.382.8135

LORI GRIFA, ESQ., (Admitted pro hac vice)
lgrifa@archerlaw.com

ARCHER & GREINER P.C.

21 Main Street, Suite 353

Hackensack, NJ 97601

Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator of

Nevada, Inc., dba Choice Home Warranty

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE

IN THE MATTER OF

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC,, dba CHOICE HOME
WARRANTY, a Nevada corporation,

Respondent.

Respondent HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. d/b/a Choice
Home Warranty (“HWAN?”), a Nevada corporation, hereby replies the Division of Insurance’s
November 20, 2018 Opposition (the “Opposition”) to HWAN’s November 13, 2018 Brief
Regarding Exhibits KK, LL and MM (the “Exhibits”) in light of material mischaracterizations of
the terms of the underlying Order and prior sworn testimony adduced in the instant Cause.

HWAN requests this Reply at it is necessary to correct the record.

//

163027192

CAUSE NO.: 17.0050

HOME WARRANTY
ADMINISTRATOR OF NEVADA, INC.
d/b/a CHOICE HOME WARRANTY’S
REPLY TO DIVISION’S OPPOSITION
TO ITS BRIEF REGARDING
EXHIBITS KK, LL and MM
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BROWNSTEIN HYATT FARBER SCHRECK, LLP
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DATED this 21st day of November, 2018.
BROWNSTEIN HYATT FARBER SCHRECK, LLP

KIRK B. LENHARD, ESQ., NV Bar No. 1437
klenhard@bhfs.com
TRAVIS F. CHANCE, ESQ., NV Bar No. 13800
tchance(@bhfs.com
100 Noxth City Parkway, Suite 1600
Las Vegas, NV 89106:4614
Telephongr 702.382 2104 )
Facsimi KQ 702. ,?82 813 7

/\RCIIFI{ (;RI«}NFR PiC.

KN i ) ‘.\ .[i'
BY: | N

A
LORI GRIFA, ESQ./
(Admitted pro hac vice )
lgrifa@archerlaw.com
21 Main Street, Suite 353
Hackensack, NJ 97601
Telephone: 201.342.6000

Attorneys for Respondent Home Warranty
Administrator of Nevada, Inc., dba Choice Home
Warranty

16302719.2
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BROWNSTEIN HYATT FARBER SCHRECK., LL.P
100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106
(702) 382-2101
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MEMORANDUM OF POINTS AND AUTHORITIES

HWAN incorporates by reference the procedural and factual background set forth in its
April 19, 2018 Motion before the First Judicial District Court, that Court’s September 6, 2018
Order (the “Order”) granting HWAN’s Motion, as well as HWAN’s November 13, 2018 Brief.
For the sake of brevity, HWAN will not restate that which is contained therein.

The Division, by Sr. Deputy Attorney General Joanna Grigoriev, filed an Opposition to
Respondent’s Brief on November 20, 2018. Said Opposition, at Page 2, misstates the terms of the
Order of the First Judicial Court in a material way. The Division “objects to and opposes” the
introduction of these Exhibits”, Neither an objection, nor an opposition is available to the
Division pursuant to the terms of the Court’s September 6, 2018 Order. That Order very plainly
required the hearing officer *“receive the [Exhibits] and determine if they are material and would
have had any impact on the final decision.” Indeed, the Division quotes this very directive on
Page 1 of its Opposition brief. It should be clear that the hearing officer has been ordered to
receive the Exhibits and will do so.

The Division further argues that the Exhibits cannot be received because they were
available during to HWAN during the instant Cause and HWAN “voluntarily decided” not to use
them. The Division goes further to suggest the April 19, 2018 Motion is a tactic which is
“disingenuous, inapposite, and untimely.” This jibe ignores the procedural posture of the motion
and the Order. To be clear, these Exhibits were not addressed by either party or their witnesses in
the underlying hearing because the Division had never given notice of any fact, claim or argument
in any complaint or filing that made them material or relevant to the proofs adduced at the
hearing. Indeed, it was only after the hearing that these Exhibits became an issue. Well after the
hearing, when the Division filed its closing papers, the Division proffered conclusions directly
contrary to facts set forth in these Exhibits — contrary to facts in its possession and known at the

time of the briefing, necessitating the post-hearing motion and this review. HWAN argues that

! See Order Granting Pet’s Mot. For Leave to Present Add’} Evidence, attached to HWAN’s Brief as Ex. 1

16302719.2
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100 North City Parkway, Suite 1600
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the Division cannot proffer conclusions based on facts it knows to be contrary to the argument
and that these proffered conclusions formed the basis of errors in the hearing officer’s decision
that require reversal.

Finally, in its Opposition, the Division has taken liberties with sworn testimony, which
cannot stand. Neither HWAN nor Mr. Mandalawi ever wavered on the separate identities of the
two corporations before the Division in the instant Cause. There was no conflict or contradiction
in Respondent’s proofs. When asked, “So you listed the current administrator as self. Who’s
self?” He responded: “The administrator would be CHW Group.”, referencing CHW Group, Inc.

d/b/a Choice Home Warranty, an entity duly incorporated and operating in New Jersey.?

L CONCLUSION:
Based upon the foregoing, HWAN respectfully requests record be corrected accordingly.
DATED this 21st day of November, 2018.
BROWNSTEIN HYATT FARBER SCHRECK, LLP

KIRK B. LENHARD, ESQ., Bar No. 1437
klenhard@bhfs.com

TRAVIS F. CHANCE, ESQ., Bar No. 13300
tchance@bhfs.com

100 North City Parkway, Suite 1600

Las Vegas, NV 8910{6—4611}/

Telephone: 702.382,2101 &

Facsimile: 702.382.8135

ARCHER & GREINE) PC.

4R ;

BY: A £ 0
LORI GRIFA, ESQ. 7~
(Admitted pro hac vice)
lgrifa@archerlaw.com
21 Main Street, Suite 353
Hackensack, NJ 976061
Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator
of Nevada, Inc., dba Choice Home Warranty

2See Hr’g Tr. Day 3 at 46:22-25,
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Aréher & Greiner, P.C. and that on 21st day of
November, 2018, I served a true and correct copy of the foregoing HOME WARRANTY
ADMINISTRATOR OF NEVADA, INC. d/b/a CHOICE HOME WARRANTY’S REPLY
TO DIVISION’S OPPOSITION TO ITS BRIEF REGARDING EXHIBITS KK, LL, and
MM via electronic mail and Federal Express, at Las Vegas and Carson City, Nevada, addressed

to the following at the last known address of said individuals:

Richard P. Yien, Esq., Deputy Attorney General
Office of the Attorney General

100 North Carson Street

Carson City, NV 89701

Telephone; 775-684-1100

ien(@ag.nv.gov

Joanna Grigoriev, Sr. Deputy Attorney General
Office of the Attorney General

Grant Sawyer Bldg.

555 E. Washington Ave, Suite 3900

Las Vegas, Nevada 89101
jgrigoriev(@ag.nv.gov

Alexia Emmermann, Hearing Officer
c/o Yvonne Renta, Clerk

Nevada Commissioner of Insurance
1818 E. College Pkwy., Suite 103
Carson City, NV 89706
yrenta@doi.nv.gov

Altorneys for Defendant State of Nevada, Department Of
Business And Industry-Division Of Insurance

U 0gor . e d A

an employee of Archer & Greiner, P.C.

215542267v1
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE

IN THE MATTER OF CAUSE NO. 17.0050
HOME WARRANTY ADMINISTRATOR OF

NEVADA, INC. dba CHOICE HOME
WARRANTY,

JAN 2 2 2019 J‘u}

Respondent.

§ - - ot i+

ORDER ON REMAND Shaus of ivov303

This matter was before the Nevada Division of Insurance (“Division”) on an Order to
Show Cause issued by the Commissioner of Insurance (“Commissioner”) on May 11, 2017,
against Home Warranty Administrator of Nevada, Inc, dba Choice Home Warranty., A hearing
was held on September 12, 13, and 14, 2017. At the close of the hearing, the Parties were
ordered to file briefs on a legal issue, and written closing arguments. The Findings of Fact,
Conclusions of Law, Order of the Hearing Officer, and Final Order of the Commissioner were
issued on December 18, 2017.

On September 6, 2018, the First Judicial District Court of the State of Nevada in and for
Carsan City issued an Order Granting Petitioner’s Motion for Leave to Present Additional
Evidence, remanding the matter on judicial review for the Hearing Officer’s consideration of
proposed exhibits KK, LL, and MM. As the Court explained, “pursuant to NRS 233B.131(2),
Petitioner [HWAN] must demonstrate that the Evidence is material to the issues before the
agency and that good reasons exist for Petitioner’s [HWAN’s] failure to present the same in the
proceeding below.” (Ord. Granting Pet’'r’s Mot. Leave to Present Add’l Evid 2.) The Court
declined to examine the evidence in camera, and left the issue of materiality to the Hearing
Officer. “Material” means “Of such a nature that knowledge of the item would affect a person’s
decision-making; significant; essential.” Black’s Law Dictionary (3d ed. 2006). Thus, the
Hearing Officer’s obligation is to receive the evidence, determine if it is material and, if so,
issue a new decision with new findings where applicable, but if not, issue a new decision
indicating the evidence would have had no impact on the original findings. While the issue of
materiality was remanded, the Remand Order does not give the Hearing Officer the authority to

-1-
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determine good reason for failure to present evidence at the hearing. Therefore, the Hearing
Officer only addresses materiality in this new decision.

On remand, the Hearing Officer received exhibits KK, LL, and MM. After reviewing
the exhibits, the purpose of each exhibit was not readily apparent, and the Hearing Officer
issued an order on October 31, 2018, to give Home Warranty Administrator of Nevada, Inc, an
opportunity to address the purpose of the exhibits by November 13, 2018, and to give the
Division an opportunity to present its objections or opposition by November 20, 2018. The
Parties timely filed their briefs. Home Warranty Administrator of Nevada, Inc. also filed a
reply brief to the Division's opposition. Having reviewed exhibits KK, LL, and MM, and
considered the Parties’ briefs (addressed below), the Hearing Officer finds that the exhibits are
not material and do not impact the final decision.

Review of Proposed Exhibits KK, LL, and MM

The proposed exhibits were presented out of chronological order; they are reviewed here
in chronological order. For clarification, Home Warranty Administrator of Nevada, Inc. is also
identified as HWAN, CHW Group, Inc. is also identified as CHW Group, and Choice Home
Warranty is only identified as Choice Home Warranty.

L. In July 2010, in response to another state’s inquiry about a company called ‘“‘Choice
Home Warranty,” Division employees were aware that such a named company was
operating in Nevada without a registration. (Ex. LL at 1-3.) Employee Dolores Bennett
referenced “CHW Group, Inc., dba Choice Home Warranty,” but all other employees
only referenced ‘Choice Home Warranty.” (Ex. LL at 2.) Whether all employees
understood Choice Home Warranty to be CHW Group in this emails is not discernable.

2. In July 2011, Division employees again discussed “Choice Home Warranty,” and
Bennett again referred to “CHW Group, Inc. dba Choice Home Warranty.” (Ex. MM at
1-3.) Division Counsel indicated that the Division was in the process of filing a
complaint against Choice Home Warranty. (Ex. MM at 2.) Whether all employees
understood Choice Home Warranty to be CHW Group is not discernable, and no
evidence was presented that a complaint was filed against Choice Home Warranty.

-
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3. Approximately two weeks later, in July 2011, Bennett sent an email about Choice Home
Warranty and Home Warranty Administrator of Nevada, Inc., and indicated that HWAN
listed Choice Home Warranty as its administrator in the proposed contract. (Ex. KK at
3-4.) Bennett did not make any reference to CHW Group, Inc. dba Choice Home
Warranty.

4. On November 1, 2011, a note was written referencing Choice Home Warranty, and
business written without being registered. (Ex. KK at 2.) Whether the Division
interpreted Choice Home Warranty to include CHW Group is not discernable, and the
author of the note is unknown,

5. On November 7, 2011, Bennett emailed Division employees indicating Victor
Mandalawi, president of CHW Group, Inc. obtained a certificate of registration as a
service contract provider a year earlier for a different corporation called Home Warranty
Administrator of Nevada, Inc. (KK at 1.) Whether the reference to CHW Group Inc.,
dba Choice Home Warranty was intended to mean Choice Home Warranty as used in
prior discussions is not discernable.

Arguments
1. The Exhibits Are Not Sufficient to Meet the Requirements for Equitable Estoppel

HWAN argues that exhibits KK, LL, and MM are material because they clearly establish
that the Division was fully aware that CHW Group used the fictitious name Choice Home
Warranty and that, because Choice Home Warranty was easily identifiable as CHW Group, the
Division should be equitably estopped from penalizing HWAN. HWAN also argues that the
Division should be equitably estopped from penalizing HWAN because the Division explicitly
authorized the structure of the relationship.

In Nevada, “equitable estoppel operates to prevent a party from asserting legal rights
that, in equity and good conscience, the party should not be allowed to assert because of his
conduct.” Chanos v. Nev. Tax Comm’n, 124. Nev. 232, 238 (2008). The Supreme Court has
established a four-prong test to determine whether equitable estoppel applies. As applied to this
case, equitable estoppel requires proof that (1) the Division was apprised of the true facts,

3.
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(2) the Division intended for HWAN to act upon the Division’s conduct, (3) HWAN was
ignorant of the true state of facts, and (4) HWAN detrimentally relied on the Division’s conduct,
Id. at 237.

Exhibits KK, LL, and MM are conversations that reflect the Division’s awareness that
there was an entity that went by the name Choice Home Warranty that was selling unlicensed
service contracts and that the Division was investigating and trying 1o address the situation.
Discussions among Division staff in which one employee identified CHW Group, Inc. dba
Choice Home Warranty in her comments relating to questions about and investigations of
Choice Home Warranty do not prove that the Division knew Choice Home Warranty was, in
fact, CHW Group. There was no substantive discussion as to who CHW Group, Inc. dba
Choice Home Warranty was, nor any substantive discussion as to who Choice Home Warranty
was. Any interpretations about what Division staff meant in the email discussions and note of
exhibits KK, LL, and MM would be conjecture.

Further, the discussions in 2010 and 2011 did not lead to any action by the Division to
establish that the Division was fully aware that CHW Group was Choice Home Warranty.
Awareness that CHW Group operated a fictitious name Choice Home Warranty does not prove
that the Choice Home Warranty the Division had been investigating was the same company.
The Division cannot regulate based on speculation—it must act on facts. The only action the
Division took was to ask HWAN to register Choice Home Warranty as a fictitious name
because, after a discussion with Mandalawi and based on records filed by Mandalawi, the
Division believed that Choice Home Warranty and HW AN were one-and-the-same entity. Even
if the conclusion did not come until 2014, the Division took no administrative action against
Choice Home Warranty on the understanding that Choice Home Warranty did not operate
without a license because it was HWAN., A discussion with Mandalawi and the filings
Mandalawi submitted solidifted the Division’s conclusion.

A pérson wishing to sell service contracts in Nevada is required to register with the
Division prior to selling service contracts, and CHW Group did not register with the Division.
Without CHW Group’s registration or administrative action taken by the Division that

-4~
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concluded CHW Group was the same Choice Home Warranty being investigated by the
Division, HWAN's arguments piece together speculation——it is not clear that the Division knew
CHW Group dba Choice Home Warranty was the Choice Home Warranty the Division was
investigating. Thus, there is no proof that the Division was apprised of the true facts,

Nothing in this evidence reflects that the Division intended HWAN to improperly sell
contracts for CHW Group, nor is there evidence that the Division intended HWAN’s registering
Choice Home Warranty as a fictitious name to mean that CHW Group could sell contracts in
Nevada. Since becoming registered as a service contract provider in Nevada, HWAN did not
change its conduct, so nothing in the evidence suggests that HW AN relied to its detriment on
the State.

On the other hand, HWAN was fully aware that CHW Group existed and operated the
fictitious name Choice Home Warranty because it was spelled out in the Independent Service
Provider Agreement that existed between HWAN and CHW Group; and because Mandalawi is
the president of both HWAN and CHW Group. In other words, HWAN knew who the entities
were and what they were doing, but there is no evidence to show that HWAN made clear to the
Division that Choice Home Warranty was CHW Group. While exhibits KK, LL, and MM are
relevant to the matter, they are not material because they are not enough to show that the
Division actually knew that Choice Home Warranty was CHW Group. Therefore, the equitable
estoppel test fails, and there is no impact on the final decision.

2. The Exhibits Do Not Negate the Findings of False Representations of Material Fact

HWAN argues that exhibits KK and LL are material because they show that the
Division was aware that HWAN used Choice Home Warranty as its administrator and,
therefore, HWAN should not have been fined for not correcting the “pre-populated entry of
‘self”,” which was not a knowing misrepresentation.

Exhibit KK contains three items: (1) an email from July 27, 2011, from Bennett
indicating that HWAN submitted for review a contract listing Choice Home Warranty as the
administrator; the contract was pending due to certain objections, and the contract would be
approved after correction of errors; (2) a note dated November 1, 2011; and (3) an email from

-5
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November 7, 2011, from Bennett notifying Division employees that Mandalawi, who is
president of CHW Group, obtained a certificate of registration for another company, HWAN, a
year earlier. Only the first email in exhibit KK is relevant to HWAN’s argument. As explained
in Section 1, above, exhibit LL does not clearly show that the Division knew as of 2010 that
Choice Home Warranty was CHW Group.

The email in exhibit KK shows that the Division was aware that HWAN’s contract
identified Choice Home Warranty as the administrator, However, HWAN failed to identify
Choice Home Warranty on every renewal application HWAN submitted after the contract was
approved. The fact that Mandalawi signed the application and each renewal affirming that the
statements in the applications were true makes every answer regarding having an administrator
on each application a knowing misrepresentation. HWAN had entered an agreement for CHW
Group to act as its administrator on July 29, 2010, but HWAN did not report this on the
application, which was also dated and signed on July 29, 2010. (Ex. 22 & Test. Mandalawi.)
Mandalawi signed a separate notarized verification on August 31, 2010, affirming that the
information presented in the application was true. (Ex. 22 at 4.) Only one document was filed
with the Division identifying Choice Home Warranty as the administrator. Even if the Division
had been aware that Choice Home Warranty was the administrator, three months later,
Mandalawi submitted a renewal application indicating HWAN was the administrator, and did so
again in 2012 and 2013. Pre-populated or not, Mandalawi attested to the truth of the
informatjon in the application, and the Division relied on the attestations such that the Division
asked HWAN to register Choice Home Warranty as a fictitious name.! The Division's
knowledge of whether Choice Home Warranty was CHW Group has no bearing on HWAN’s
intentional acts because nothing in the exhibits shows that Mandalawi was unaware of who the
administrator was. The Division could only know what HWAN disclosed. Nothing in the

exhibits refutes that it was a knowing misrepresentation. Thus, exhibits KK and LL do not

show that the Division knew CHW Group was the administrator such that HW AN should not be

! 'The evidence shows that HWAN presented itself as one-and-the-same with Choice Home Warranty in the
renewal applications, which also supporis the conclusion in Section 1.
-6~
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fined for making false representations of fact.
3. The Exhibits Do Not Show that the Division’s Testimony Was Inaccurate

HWAN argues that the exhibits are material because they show that the Division’s
testimony was inaccurate. Specifically, HWAN argues that the credibility of Rajat Jain is
directly contradicted by the exhibits because the exhibits show that the Division had long
known that CHW Group is Choice Home Warranty. As explained in Sections 1 and 2, above,
exhibits KK, LL, and MM do not show that the Division knew all along that Choice Home
Warranty was CHW Group. The exhibits also do not show that the Division knew of and
approved of CHW Group’s sale of service contracts in Nevada. Therefore, the exhibits do not
affect Jain’s credibility. Jain’s name does not appear in any of the email correspondence of
exhibits KK, LL, or MM, so whether he was aware of or part of the discussions of 2010 and
2011 is unknown. Jain testified as to how the Division arrived at the determination in 2014 that
HWAN and Choice Home Warranty were one-and-the-same entity, which is not the subject of
any of the exhibits. Thus, the finding that HWAN engaged in unsuitable conduct is not
impacted by exhibits KK, LL, or MM.
4. The Exhibits Do Not Establish that the Final Order Imposed Penalties Beyond the
Statute of Limitations

HWAN argues that exhibits KK, LL, and MM are material since the exhibits show that
the Division was aware that CHW Group was selling service contracts on behalf of HWAN as
early as 2011. As a result, HWAN argues, the penalties for making false entries of material fact
in its 20112015 renewal applications and for allowing CHW Group to sell service contracts on
its behalf are improper under the statute of limitations. As explained in Sections 1, 2, and 3,
above, exhibits KK, L1, and MM do not show that the Division knew that Choice Home
Warranty was CHW Group. Moreover, HWAN did not raise the statute of limitations as an
affirmative defense in the hearing; as such, the Hearing Officer will not consider it on remand.
5. Admissibility of Exhibits KK, LL, and MM

HWAN argues that any argument by the Division that exhibits KK, LL, and MM are
privileged is without merit because the Remand Order requires the Hearing Officer to receive

.-
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and consider the exhibits. The Division argues that the Remand Order allows the Hearing
Officer to only consider materiality because the Court has not yet ruled on whether HWAN had
good reason for not presenting the exhibits during the hearing.

The Remand Order requires the Hearing Officer to receive the exhibits and consider
materiality, and issue a new decision addressing materiality and impact on the final decision.
The Court did not grant the Hearing Officer authority to make a determination as to whether
good reasons exist for HWAN’s failure to present the exhibits at the hearing. Receiving the
exhibits and considering materiality required the Hearing Officer to look at the exhibits and
evaluate them in the context of the issues; the Hearing Officer is not considering the exhibits’
admissibility. Therefore, any argument regarding admissibility, such as privilege, is not within
the Hearing Officer’s jurisdiction.

Conclusion

Having received and reviewed exhibits KK, LL, and MM, as mandated in the Court’s
Remand Order, the Hearing Officer finds exhibits KK, LL, and MM not to be material and,
therefore, do not impact the final decision.

DATED this Q&%‘ady of January, 2019.

y _
7XIA M. EMMERMANN

Hearing Officer
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CERTIFICATE OF SERVICE
I hereby certify that I have this date served the ORDER ON REMAND, in CAUSE
NOQ. 17.0050, via electronic mail and by mailing a true and correct copy thereof via First Class

mail, properly addressed with postage prepaid, to the following:

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600

Las Vegas, NV 89106
E-MAIL: klenhard@bhfs.com

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600

Las Vegas, NV 89106
E-MAIL.: tchance @bhfs.com

Lori Grifa, Esq.

Archer & Greiner, P.C.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, NJ 07601

E-MAIL: lgrifa@archerlaw.com

and copies of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Attorney General
Nevada Attorney General’s Office

E-MAIL: ryien@ag.nv.goy
DATED this 22" day of January, 2019.

e LA

Emp'}o;gé of the State of Nevada

Departient of Business and Industry

Divisign of Insurance
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Holland & Hart LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Constance L. Akridge, Esq.

Nevada Bar No. 3353

Sydney R. Gambee, Esq.

Nevada Bar No. 14201

HovLLaND & HART LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: ¢lakridge@hollandhart.com
srpambee(@hollandhart.com

Artorneys for Petitioners

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATHOF NEVAIA
IN AND FOR CARSON CITY - £

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC., dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,

VS,

NEVADA COMMMISSIONER OH
INSURANCE BARBARA D. RICHARDSON
and THE STATE OF NEVADA,
DEPARTMENT OF BUSINESS AND
INDUSTRY — DIVISION OF INSURANCE, 4
Nevada administrative agency,

Respondents.

Petitioner HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. dba
CHOICE HOME WARRANTY (“HWAN?™), by and through their attorneys of record, the law
firm of Holland & Hart LLP, and pursuant to NRS 233B.130, hereby request judicial review of
the Findings of Fact, Conclusion of Law, and Order of the Commissioner (the “Decision”) by the
NEVADA COMMISSIONER OF INSURANCE BARBARA D. RICHARDSON
(“Commissioner”) AND THE STATE OF NEVADA DEPARTMENT OF BUSINESS AND
INDUSTRY — DIVISION OF INSURANCE (the “Division”) which was filed on January 2,
2019, in the matter of In re Home Warranty Administrator of Nevada, Inc. dba Choice Home

Warranty, Cause No. 18.0095. A copy of the Decision is attached hereto as Exhibit “1.”
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Jurisdiction with this Court is proper pursuant to NRS 233B.130, as the Decision is not
reviewable by any other administrative body. Venue is proper under NRS 233B.130(2)(b)
(“Petitions for judicial review must . . . [ble instituted by filing a petition in the district court . . .
in the district court in and for Carson City.”).

Petitioner, a party to the administrative proceeding, is aggrieved by and appeals the
Findings of Fact, Conclusions of Law, and Order in the Decision, and any and all interlocutory
orders giving rise to the Decision. While the Division is required to transmit the record of
proceedings to this Court and there is no requirement for Petitioners to designate portions of the
record, Petitioners request that a complete copy of the transcript of the proceedings, together
with copies of all documents provided by Petitioners to the Division in this matter, as well as
copies of legal briefings and correspondence with the Division, be included in the record for
review by this Court.

Finally, Petitioners will be filing a memorandum of points and authorities pursuant to
NRS 233B.133 within the time required by that statute following notice to the undersigned of
transmission of the record of the proceedings to this Court. This “Petition” is the appellate
notification required to commence the appeal and judicial review, and should not be construed as
Petitioners” memorandum of points and authorities under NRS 233B.133.

The undersigned affirms that the foregoing does not contain the social security number of
any person.

DATED this 23rd day of January, 2019.

(st i

Constance L. Akridge, Esq.

Sydney R. Gambee, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Petitioner
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DIVISIGN OF INSU
STATE OF NEVADA

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE

Y

&

IN THE MATTER OF CAUSE NO. 18.0095

HOME WARRANTY ADMINISTRATOR FINDINGS OF FACT,

OF NEVADA, INC. dba CHOICE HOME CONCLUSIONS OF LAW, AND
WARRANTY ORDER OF THE COMMISSIONER

Respondent.

This matter is before the State of Nevada, Department of Business and Industry,
Division of Insurance (Division™) on an Order Granting Division’s Request for a Hearing issued
by the Deputy Commissioner of Insurance (“Deputy”) on March 12, 2018, The Division’s
Request was made pursuant to Nevada Revised Statutes (“NRS™) 690C.325(1) to effectuate the
denial of the service contract provider renewal application of Home Warranty Administrator of
Nevada, Inc. dba Choice Home Warranty (“HWAN” or “Respondent”). NRS 690C.325(1)
requires a hearing, or a waiver of a hearing, to non-renew, suspend, limit or revoke a provider’s
certificate of registration as a service contract provider in Nevada. Thus, a due process hearing
must commence, unless waived, to implement certain actions against the certificate of a
registered service contract provider. The Division alleges that the Respondent violated various
provisions of the NRS title 57 (“Insurance Code”) to such an extent that the Division requested
a due process hearing under NRS 690C.325(1) to allow HWAN to provide evidence supporting
HWAN'’s position that its January 11, 2018 renewal application as a Service Contract Provider
should be renewed rather than effectuating a denial.

The Commissioner, as head of the Division, is charged with regulating the business of
insurance and service contracts in Nevada. NRS 232.820-825.2; NRS 690C.120(1)(a); NRS
679B.120; Chapter 690C of NRS.

The hearing in this matter was properly noticed and was originally set for May 2, 2018,
(continued to May 3, 2018, if necessary) at 9:00 a.m. at the offices of the State of Nevada,

Department of Business and Industry, Division of Insurance (“Division”), located at 1818 E.
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College Parkway, Suite 103, Carson City, Nevada 89706. Pursuant to Nevada Administrative
Code (“NAC”) 679B.211(3)(a), and in response to two separate Joint Motions to Continue the
hearing, the Joint Requests to Continuc were each granted. The first Continuance was granted
on April 20, 2018, and the second was granted on June 6, 2018. On August 17, 2018, the
Respondent, HWAN, submitted a third Motion to Continue the Hearing which was opposed by
the Division. On August 22, 2018, the Hearing Officer set a new Hearing date and Pre-hearing
schedule. In response, on August 28, 2018, HWAN submitted a Motion to Reset the Hearing
Date to accommodate Religious Observation. On September 10, 2018, the Hearing Officer set a
new Hearing date for October 23, 2018, (continued to October 24, 2018, if necessary) which
was properly noticed to the parties.

The hearing was held over the two day period of October 23 and 24, 2018, and was held
pursuant to chapter 233B of the NRS, Title 57 of NRS, including 679B et seq., chapter 679B of
NAC, and all other applicable laws and regulations.

Present for the Division were Deputy Attorney General, Richard Yien, and Senior
Deputy Attorney General, Joanna Grigoriev.  HWAN was represented by counsel, Kitk B.
Lenhard, Esq., Daven P. Cameron, Esq., of the Nevada law firm Brownstein Hyatt Farber
Schreck, LLP; Lori Grifa, Esq., of the law firm of Archer & Greiner P.C. of Hackensack, New
Jersey; and Brian Tretter, Special Counsel of Bedminster, New Jersey. Barbara D. Richardson,
Commissioner of Insurance (“Commissioner”), presided as the Hearing Officer.

SUMMARY OF PROCEEDINGS

On February 1, 2018, renewal applicant HWAN was provided a Notice of Denial to
renew its Service Contract Provider Certificate of Registration. HWAN was provided four
reasons for the denial of its January 11, 2018 Renewal Application (“Renewal Application™).

On February 2, 2018, the Division received a Request for a Hearing from HWAN to
reconsider an October 26, 2017 renewal application from HWAN to retain its certificate as a
Service Contract Provider in Nevada. (See Cause No. 18.0069). The Division did not process
the October 26, 2017 renewal application for a Service Contract Provider for HWAN, as both
HWAN and the Division were awaiting the results of a previous administrative action between
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the two parties, Cause No. 17.0050. This previous action began on May 9, 2017, when the
Division, through the Nevada Attorney General, filed a Complaint and Application to Show
Cause, resulting in Cause No. 17.0050. HWAN's request for a Hearing was granted based on
the February 2, 2018 Request for a Hearing, and a Notice of Hearing was sent via certified mail
on February 9, 2018, opening Cause No. 18.0069. Cause No 18.0069 was eventually closed
due to a March 9, 2018 formal Notice of Withdrawal of Request for Hearing by HWAN. On
March 12, 2018, the Hearing Officer Provided an Order Granting [HWAN’s] Notice to
Withdraw Request for Hearing and Cause No. 18.0069 was closed.

The results of the previous administrative action, Cause No. 17.0050, ended with a
December 18, 2017 Final Order from the Division by Hearing Officer Alexia Emmermann
(“Emmermann Order”). The Emmemmann Order determined that, among other items,
HWAN’s certificate of registration expired as a matter of law. In the Emmermann Order, the
Hearing Officer provided a time line for HWAN to submit a renewal application and for the
Division to review this renewal application. The January 11, 2018 HWAN Renewal
Application and its February 1, 2018 denial are now the subject of this current administrative
action. Cause No. 18.0095.

HWAN was provided a notice of the denial of the Renewal Application on February 1,
2018, explaining the four reasons for the denial of the January 11, 2018 Renewal Application.
The Division requested a hearing to effectuate this denial on March 12, 2018, On March 13,
2018, the Division’s request for a hearing was granted and notice was sent via certified mail to
the Respondent. In the March 13, 2018 Notice of Hearing, Barbara Richardson, the
Commissioner of Insurance (“Commissioner’), was named as Hearing Officer.

On March 14, 2018, the Commissioner, as Hearing Officer sent out a Pre-Hearing Order
to the parties and set the hearing date for May 2, 2018 at 9:00 a.m. (continued to May 3, 2018, if
necessary).

On March 28, 2018, HWAN submitted a Request for a Hearing and noted that “HWAN
will consent to consolidate and hold this hearing on the date previously set by Commissioner

Richardson for Cause No. 18.0095; to wit, May 2, 2018.”
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On April 3, 2018, the Hearing Officer issued an Order Regarding Stipulated Hearing
Date; Order Confirming Terms of [March 14, 2018)] Pre-Hearing Order which included the
granting of the request for the parties to consolidate the hearing requests into the May 2, 2018
Hearing.

On two following occasions, April 18, 2018 and June 5, 2018, the parties submitted joint
requests to Continue Hearing Dates. The Joint Requests were each granted: the first on April
20, 2018, and the second on June 6, 2018, based on the representations of the parties that each
party felt they could use more time to negotiate a settlement.

On May 24, 2018, HWAN submitted a Motion for Subpoenas Ad Testificandum and
Application for Subpoena Duces Tecum.

On August 17, 2018, HWAN submitted a third Motion to Continue the Hearing. On
August 21, 2018, the Division submitted an Opposition to the Request for a Continuance. On
August 22, 2018, the Hearing Officer set a new Hearing date and Pre-hearing schedule.

On August 28, 2018, HWAN submitted 2 Motion to Reset the Hearing Date to
Accommodate Religious Observance.

On August 31, 2018, the Division filed an Opposition to Respondent’s Motion for
Subpoenas.

On September 10, 2018, the Hearing Officer set a new Hearing date for October 23,
2018, (continued to October 24, 2018, if necessary). On October 16, 2018, each party
submitted Pre-Hearing statements.

On September 13, 2018, HWAN filed a Motion for a More Definite Statement.

On September 14, 2018, the Division filed a Non-Opposition to Respondent’s Motion
for a More Definite Statement.

On September 19, 2018, the Hearing Officer filed an Order Granting Motion for More
Definite Statement.

On September 25, 2018, Subpoenas for Appearance at Hearing were sent to Rajat Jain,
Timothy Ghan, Mary Strong and the State of Nevada Division of Insurance.

On September 26, 2018, HWAN filed a Motion for a Subpoena Duces Tecum.

-4- Exhibit Page

EXHIBIT PAGE NO. 46

No. 5

AA002094



10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

26

27

28

On September 27, 2018, the Division filed a Limited Opposition to Respondent’s
Second Motion for Subpoenas.

On September 28, 2018, the Division filed a More Definite Statement.

On September 28, 2018, the Hearing Officer filed an Order on the Motion for Second
Subpoena Duces Tecum. On October 3, 2018, the Subpoena Duces Tecum for the second
request was filed,

On October 8, 2018, HWAN submitted a Third Motion for Third Subpoena Duces
Tecum. In response, on October 10, 2018, the Division submitted an Opposition to
Respondent’s Third Motion for Subpoenas,

On October 11, 2018, the Hearing Officer filed an Order on the Motion for Third
Subpoena Duces Tecum.

On October 16, 2018, both parties met the Pre-Hearing notice deadlines and submitted
their Prehearing Statements, their Proposed Hearing Exhibit List, and their List of Hearing
Witnesses.

On October 17, 2018, HWAN submitted an additional Prehearing Statement.

On October 19, 2018, the Parties submitted a Joint Request for Prehearing Conference.
The Prehearing Conference was held on the momning of the first date of the Hearing, October
23, 2018.

On November 19, 2018, HWAN submitted a Brief Regarding Recusal of Commissioner
as Hearing Officer, and the Division submitted its Brief Regarding Recusal of Commissioner as
Hearing Officer. These contemporaneous briefs were stipulated to as part of the October 23,
2018 Hearing.

On December 3, 2018, HWAN and the Division submitted timely contemporaneous
Closing Briefs.

On December 11, 2018, the Hearing Officer issued her Order Denying Petitioner’s
Motion for the Recusal of the Commissioner as Hearing Officer.
iy
Iy
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WITNESSES

RAJAT JAIN. Rajat Jain, Chief Insurance Examiner of the property casualty unit for
the Division (“Jain”), provided testimony under subpoena from HWAN about the Division
policies and procedures for reviewing Service Contract Provider initial and renewal
applications. Jain also provided testimony regarding the actual review process for the HWAN
Janvary 11, 2018 Renewal Application. Additionally, Jain provided testimony regarding
Choice Home Warranty’s (“CHW?™) continued sales practices in the service contract market in
Nevada, as well as testimony regarding the Division’s past enforcement actions against Service
Contract Providers.

TIMOTHY GHAN. Timothy Ghan, Assistant Chief Insurance Examiner of the
property casualty unit for the Division (“Ghan™), provided testimony under subpoena from
HWAN about the Division policies and procedures in reviewing Service Contract Provider
initial and renewal applications. Ghan also provided testimony regarding the actual review
process for the HWAN January 11, 2018 Renewal Application. Ghan also provided testimony
regarding a solicitation he received from CHW to purchase a service contract product at a
discount.

FELECIA CASCI. Felecia Casei, Chief Legal Secretary for the Division (“Casci”),
provided testimony on behalf of the Division, regarding the use of certified mail for the
transmittal of the Notice of Hearing and the Division’s Request for a Hearing.

MARY STRONG. Mary Strong, Management Analyst III for the Division (“Strong”),
provided testimony under subpoena from HWAN regarding the policies and procedures in
reviewing Service Contract Provider initial and renewal applications.

EXHIBITS

The Respondent proposed 70 exhibits (Exhibits A-RRR), and each was marked for
identification. Exhibits B, D, J, Q, 8, V, W, Y, Z, AA, CC, DD, GG, HH, 11, JJ, KK and NN
were admitted to and entered into evidence. The Division proposed 17 exhibits (Exhibits 1-17).
Exhibits 11, 12 and 13 were withdrawn by the Division at the Hearing. All other Division
Exhibits were admitted and entered into evidence.
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FINDINGS OF FACT

1. NRS 690C.325(1) states that, [t}he Commissioner may refuse to renew or may
suspend, limit or revoke a provider’s certificate of registration if the Commissioner finds after a
hearing thereon, or upon waiver of hearing by the provider, that the provider has:

a. Violated or failed to comply with any lawful order of the
Commissioner;

b. Conducted business in an unsuitable manner;

c. Willfully violated or willfully failed to comply with any lawful
regulation of the Commissioner; or

d. Violated any provision of this chapter.

2. The Emmermann Order, in its Order of the Hearing Officer, noted specifically
that if HWAN wishes to continue engaging in the business of service contracts in Nevada,
HWAN may apply for a certificate of registration as provided in the Emmermann Order.
Division Exhibit 2, pg. 27.

3. The Emmermann Order provided the following instruction to HWAN:

Therefore , as of the date of this Order [December 18, 2017], [HWAN)] is
on notice that it must apply for a renewal of its certificate of registration if

it wishes to continue in the business of service contracts in Nevada within
30 days of the date of this [the Emmermann] Order. Division Exhibit 2,

pe. 27.

4, The Emmermann Order provided the following instruction to the Division in
relation to the instructions provided to HWAN:

The Division must issue its determination on the application no later than
15 business days after the receipt of the complete application. As a result,
the Division cannot take action against [HWAN] for issuing, selling, or
offering for sale service contracts without a certificate of registration from
the date of this Order plus 45 days. Division Exhibit 2, pg. 27.

5. BWAN submitted a Renewal Application for a Service Contract Provider
Certificate of Registration (“Renewal Application”) which was received by the Division on
January 11, 2018.

6. According to the Emmermann Order, HWAN was required to provide a
complete renewal application by January 17, 2018.

7. HWAN'’s Renewal Application was received by the Division within the 30 days

after the Emmermann Order, however, it was deemed incomplete by the Division. Division
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Exhibit 4, pg.2.

8. Despite the deadline under the Emmermann Order for a complete application to
be received within the 30 days, the Division provided some additional time, until January 26,
2018, for HWAN to complete its application. Division Exhibit 4, pg. 2.

9. The Emmermann Order required that the Division make a determination on the
renewal application no later than 15 business days after the receipt of the complete application.
Division Exhibit 2, pg. 27.

10.  Fifteen business days from the date of receipt of the Renewal Application would
have been February 2, 2018, if the Renewal Application was received by the Division on
January 11, 2018.

11.  There was an argument made at the Hearing that the Renewal Application
actually arrived at the Division on January 10, 2018, This was supported by Division staff
testimony. Hr’g Tr., Day 1 at 182:16- 21 (10/23).

12. In a March 27, 2018 letter from Victor Mandalawi, President of HWAN to
Division representative, Mary Strong, HWAN states that, “Unless vacated or modified by the
pending appeal before Judge Russell in Nevada’s First District Court, the Emmermann Order
dated December 18, 2017 remains the law of the case.” HWAN Exhibit DD, pg. 2.

13,  The March 27, 2018 letter also formally requested that the Division reconsider
the February 1, 2018 denial notice. HWAN Exhibit DD, pg 3.

CONCLUSIONS OF LAW

Based upon all pleadings and papers on file in this matter, the testimony of the
witnesses, which were all found to be credible, a review of the exhibits admitted at the hearing,
and the foregoing Findings of Fact, the Hearing Officer makes the following Conclusions of
Law:

A. Jurisdiction

The Commissioner has jurisdiction over this matter pursuant to NRS 690C.120,
679B.120, NRS 679.125, and NRS 690C.300,-.310 and .320. Service Contracts are regulated
by the Commissioner under the Insurance Code pursuant to chapter 690C of NRS.
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B. Burden of Proof

The Division bears the burden of showing, by a preponderance of the evidence, that
HWAN violated provisions of the Insurance Code to support an action under NRS 690C.325(1)
which provides that “{tlhe Commissioner may refuse to renew ... a provider’s certificate of
registration if the Commissioner finds after a hearing thereon, ... that the provider has:”
violated any one of the elements required under NRS 690C.325(1)(a-d). In hearings before the
Division, “the hearing officer shall liberally construe the pleadings and disregard any defects
which do not affect the substantial rights of any party.” NAC 679B.245.

C. Division Arguments

On February 1, 2018, a notice of denial, hereafter known as a Letter of Determination
(“Determination Letter”) from the Division was sent to HWAN, as required under the
Emmermann Order, listing four reasons to deny HWAN’s January 11, 2018 Renewal
Application, HWAN Exhibit Z, Division Exhibit 6:

1. Violation of an Order — specifically, the Emmermann Order which called for

the payment of fines for various insurance Code violations by HWAN in

Nevada.

2. Incomplete Application based on missing financial security statutory

requirement.

3. Concems Regarding Administrator, Choice Home Warranty, (“CHW™).

4. Unsuitability of Applicant, HWAN,

The Determination Letter which listed the four reasons for denial was also included in
the Division’s Request for a Hearing sent to HWAN via Certified Mail on March 12, 2018.
These reasons correspond to the statutorily required reasons for an action under NRS 690C.325

NRS 690C.325 Administrative fines; suspension, limitation, revocation or

refusal to renew certificate of registration.

1. The Commissioner may refuse to renew or may suspend, limit or revoke a
provider’s certificate of registration if the Commissioner finds after a hearing
thereon, or upon waiver of hearing by the provider, that the provider has:

(a) Violated or failed to comply with any lawful order of the Commissioner;

(b) Conducted business in an unsuitable manner;

(c) Willfully violated or willfully failed to comply with any lawful regulation

of the Commissioner; or
(d) Violated any provision of this chapter.

The statutory reasons from NRS 690C.325 for refusal to renew were the basis of the

Division’s arguments at the Hearing and cotrespond to the points below.
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a. Violation of a lawful Order of the Commissioner, specifically a violation of
the Emmermann Order

The first reason in the Division’s argument that HWAN’s renewal of its certificate of
registration as a Service Contract Provider be denied was listed in the Determination Letter as
HWAN was in violation of the Emmermann Order, namely that HWAN failed to pay the fines
called for in that Order. Division Exhibit 6, HWAN Exhibit Z. The Emmermann Order imposed
administrative fines on HWAN totaling $1,224,950 for various violations of the Insurance
Code, The fines were due no later than 30 days from the date of the Emmermann Order which
would make them due January 17, 2018. Division Exhibit 6, pg. 2. No such payment was
received by the Division. Hr’g Tr., Day 1 at 119:4-23 (10/23).

HWAN argues that since HWAN submitted a Motion to Stay of Final Administrative
Decision (“Motion™) filed with the District Court on January 16, 2018 that this Motion halted
any enforcement of the fines due under the Emmermann Order. HWAN Exhibit AA. However,
the District Court denied that Motion for a Stay on February 14, 2018. HWAN Exhibit AA.

HWAN and the Division filed a Stipulation and Order for Interpleading of Fines
Pending Final Decision (“Interpleading’), which was granted by the District Court on March
15, 2018. HWAN Exhibit CC. HWAN argues that this joint Interpleading should act as a stay
to allow them not to pay the required fines under the Emmermann Order; however, the District
Court already ruled on the Motion for a Stay when it denied it on February 14, 2018. HWAN
Exhibit AA.

The Division argues that NRS 233B.135(2) controls the current action. NRS
233B.135(2) states that “[t]he final decision of the agency shall be deemed reasonable and
lawful until reversed or set aside in whole or in part by the court. The burden of proof is on the
party attacking or resisting the decision to show that the final decision is invalid pursuant to
subsection 3.”

HWAN argues that since the District Court remanded the Emmermann Order back to
the Division on September 6, 2018, (*Remand Order”) that the Emmermann Order was set

_—

aside by the District Court. (emphasis added). Attachment 1. HWAN also argues that the term

o. 11
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remand has the same definition as the term set aside such that the District Court’s act to

remand the Emmermann Order would affect whether the Emmermann Order should be
considered as a lawful final decision of the agency under NRS 233B.135(2). However,
according to the definition from Black’s Law, to remand is “to send a case or claim back to the
court or tribunal from which it came for some further action.” Black’s Law Dictionary (10™ ed.
2014). Black’s defines set aside as “to annul or vacate (a judgment, order, etc.).” /d.

Under NRS 233B.135(2), to reverse or set aside a final order of an agency is a final
action by the court which would certainly affect the status of a final order of an agency decision
that had been appealed to that court. A remand does not alter the terms or the final status of the
agency’s final decision. In this situation, the District Court did provide that the Hearing Officer
in the Emmermann case must draft a new Order. The District Court noted that the new Order
would be on a limited basis and focused on a determination of whether the three additional
proposed Exhibits proffered by HWAN to the District Court for review would affect the
agency’s final decision. Attachment 1.

In its September 6, 2018 Order Granting Petitioner’s Motion for Leave to Present
Additional Evidence, the court did not annul, vacate, reverse or set aside the agency’s final
decision. Given that the District Court had an opportunity to, but chose not to, make any
determination to annul, vacate, reverse or set aside the agency’s final decision as required under
NRS 233B.135(2) to override the Division’s lawful order, the Emmermann Order is considered
as a lawful final decision of the agency.

b. Division’s Argument that by providing an Incomplete Application, HWAN
willfully violated or willfully failed to comply with any lawful regulation of the
Commissioner

The Division’s second reason for a denial of HWAN’s renewal of its certificate of
registration noted in the Determination Letter was that HWAN did not provide a complete
application within a timely manner as required by the Emmermann Order. The annual statutory
requirement to provide an update for a financial security deposit for Service Contract Providers
was not met by HWAN within the 30-day due date provided in the Emmermann Order. Division

Exhibit 6, HWAN Exhibit Z.
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The annual financial security deposit for Service Contract Providers is calculated using
unearned gross considerations as required under NRS 690C.170(1)(b) which states a Service
Contract Provider must “[m]aintain a reserve account in this State and deposit with the
Commissioner security as provided in this subsection. The reserve account must contain at all
times an amount of money equal to at least 40 percent of the uneamed gross consideration
received by the provider for any unexpired service contracts. ... The provider shall also deposit
with the Commissioner security in an amount that is equal to $25,000 or 10 percent of the
uneamed gross consideration received by the provider for any unexpired service contracts,
whichever is greater.”

There was also significant debate by HWAN at the Hearing regarding whether the
January 11, 2018 Renewal Application was complete or not as of the January 11, 2018 date.
HWAN argued that the Renewal Application should have been considered complete at the
January 11, 2018 date, and it further supports this in its March 27, 2018 letter from Victor
Mandalawi, President of HWAN, to Division representative, Mary Strong. HWAN Exhibit DD,
e 1.

HWAN argues that the Division failed to show that HWAN’s Renewal Application was
incomplete. The Division argued that HWAN was on notice pursuant to NRS 690C.170(1)(b)
that its reserve account and deposit with the Division must comply with required security
deposit requirements. HWAN did submit a security deposit for the January 11, 2018 Renewal
Application on January 16, 2018, in the amount of $345,811, but this amount was based on data
from the quarter ending June 30, 2017.

The Division argues that, since HWAN did not submit data documenting its uneamed
gross considerations for the most recent quarter which would have been December 31, 2017 for
a Renewal Application dated January 11, 2018, the Division was unable to determine if HWAN
was in compliance with NRS 690C.170(1)(b). The Division argues that HWAN submitted
unearned gross considerations for the quarter ending June 30, 2017, and given that this Renewal
Application was dated January 11, 2018, HWAN should have known that it needed to submit

the required application data from December 31, 2017.
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While the Division may be technically correct about the appropriate time period for the
data, HWAN was not provided notice that the unearned gross considerations data it provided in
its Renewal Application was for an improper quarterly time period until it received the February
1, 2018 Determination Letter, Under NRS 690C.160(3), the Division is not required to allow
Service Contract Provider applicants extra time to correct any defects in their initial or renewal
Service Contract Provider certificate of registration applications. NRS 690C.160(3) states that
“[a] certificate of registration is valid for 1 year after the date the Commissioner issues the
certificate to the provider. A provider may renew his or her certificate of registration if, before
the certificate expires, the provider submits to the Commissioner ...” As such, if a Service
Contract Provider does not submit a complete application under the requirements of
NRSC.160(3), then the certificate expires as a matter of law.

However, the Division did provide a January 19, 2018 letter of instruction drafted by
Mary Strong to HWAN (“Strong letter”). The Strong letter asked for threc additional items
from HWAN which could easily have been interpreted to be the only three items that HWAN
would have to submit to the Division to fulfill the requirement to have a complete renewal
application on file at the Division. Division Exhibit 4, pg. 2. However, the Strong letter did not
ask HWAN to provide any information on its unearned gross considerations for the most recent
quarter. Division Exhibit 4, pg. 2.

Given that the Division attempted to help correct the incompleteness of HWAN’s
Renewal Application, it hardly appears reasonable that the Division could hold missing data
from that Renewal Application against HWAN when the Division did not ask for it in their
attempt to help.

On March 27, 2018, the Division did receive the required data from HWAN for
determining the unearned gross considerations as of December 31, 2017, which would be the
most recent quarter before its January 11, 2018 renewal application. The data accompanied a
payment for a new security deposit based on this new data, in the amount of $393,465. This
brought the total amount of the statutory security deposit to $629,230 as would have been
required under the January 11, 2018 Renewal Application. HWAN Exhibit DD, pg. 2.
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Thus, as of March 27, 2018, HWAN had corrected the defect for the incompleteness of
its January 11, 2018 Renewal Application, Despite the January 19, 2018 Strong letter to HWAN
noting that the Renewal Application was incomplete, the testimony at the Hearing as well as the
Division’s own policies and procedures for processing Renewal Applications did not
sufficiently support the Division’s argument that HWAN was provided adequate notice to
provide a completed Renewal Application as required under the Emmermann Order. Division
Exhibit 4, HWAN Exhibit Y, HWAN Exhibit Z, pg. 3.

¢. Division Argument that HWAN conducted business in an Unsuitable
Manner, specifically regarding HWAN"s use of CHW

The Division’s third reason for the denial of HWAN’s renewal of its certificate of
registration noted in the Determination Letter states that HWAN did not properly obtain a
certificate of registration for its administrator Choice Home Warranty (“CHW”). NRS
690C.150 states that “[a] provider shall not issue, sell or offer for sale service contracts in this
state unless the provider has been issued a certificate of registration pursuant to the provisions
of this chapter.”

HWAN has been on notice of the requirement to have CHW obtain a certificate of
registration as of December 18, 2017, under the Emmermann Order. Division Exhibit 2, pg. 24,
lines 21-28 and pg. 25, lines 1-19. The Emmermann Order stated that, “Nevada law clearly
prohibits the issuance, sale, or offering for sale service contracts unless the provider has been
issued a certificate of registration. NRS 690C.150.” Division Exhibit 2, pg. 24, lines 24-25.

On January 19, 2018, the Division sent the Strong letter to HWAN giving HWAN a
status of its Renewal Application as a Service Contract Provider in Nevada. HWAN Exhibit W,
Division Exhibit 4.

On January 26, 2018, HWAN responded to the January 19, 2018, Strong letter and noted
as part of its response that the duties of CHW to HWAN were all set forth in the Independent
Service Provider Agreement (“ISP”) attached to the January 26, 2018 letter. HWAN Exhibit Y,
pg. 3, Division Exhibit 5, pg. 3. HWAN also supplied an excel spreadsheet as an attachment to
the January 26, 2018 letter which provided a list of contracts sold by CHW in Nevada from
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December 18, 2017, through January 19, 2018. HWAN Exhibit Y, pgs. 11-26. The attachment
to the January 26, 2018 letter was a document titled Independent Service Provider Agreement
(“ISP™) which laid out the relationship of HWAN to CHW. HWAN Exhibit Y, pg. 3-10.

It is unclear why the ISP is titled as an “Independent Service Provider Agreement™ when
HWAN argued that CHW is not a Service Contract Provider, HWAN Exhibit Y, pg. 3, Division
Exhibit 5, pg. 3. It is also unclear why HWAN would use this document to argue CHW is only
administering service contracts when Section B of the ISP, under the Duties of the Parties,
states that CHW is responsible for selling and negotiating service contracts to clients. HWAN
Exhibit Y, pg. 3, Division Exhibit 5, pg. 3.

HWAN argues that under the internal Division checklist for reviewing Service Contract
applications and renewals, the checklist indicates that “[t]hird party administrators are not
required to be registered for service contracts.” HWAN Exhibit B. HWAN further argues that
since CHW- is an administrator, it does not have to have a certificate of registration as a Service
Contract Provider.

NRS 690C.020 under the Service Contract chapter of the Insurance Code defines an
administrator as a person who is responsible for administering a service contract that is issued,
sold, or offered for sale by a provider. This definition does not allow for the sale or negotiations
of service contracts by an administrator.

Even if HWAN’s argument that the notation on the Division’s internal checklist stating
that third-party administrators do not have to get a Service Contract Provider certificate of
registration, it should be noted that third-party administrators are required to hold a certificate of
registration under a different section of the Insurance Code, NRS 683A.085. NRS 683A.085
requires that “[nJo person may act as, offer to act as or hold himself or herself out to the public
as an administrator, unless the person has obtained a certificate of registration as an
administrator from the Commissioner pursuant to NRS 683A.08524.” The Division’s internal
checklist specifically indicated that third-party administrators do not have to get a Service
Contract Provider certificate of registration.
vy
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HWAN sent a letter to the Division which was received on March 28, 2018. In that letter
from HWAN’s President Victor Mandalawi (“Mandalawi letter”), he stated that “CHW Group
Inc. will no longer function as HWAN’s Nevada Administrator effective April 30, 2018,
HWAN Exhibit V, pg. 2, Division Exhibit 7, pg. 2. However, testimony was provided by two
members of the Division staff, Jain and Ghan, that supported the fact that CHW continues to
solicit and sell service contracts in Nevada through at least October 2, 2018, Hr'g Tr., Day 1 at
241:21-242: 5 (10/23) and Hr’g Tr., Day 2 at 34:14-36:2 and 38:7-11 (10/24). The Division was
also able to provide a copy of an email advertisement that had been sent to Ghan from CHW
offering a discount on the purchase of a service contract from them. Division Exhibit 9.

HWAN argues that CHW is allowed to sell service contracts as an agent of HWAN
without being registered as a Service Contract Provider in Nevada. However, this is contrary to
the statutes, specifically NRS 690C.150 which prohibits the issuance, sale, or offering for sale
service contracts unless the provider has been issued a certificate of registration.

In its closing argument HWAN attempted to argue that, since the Division contends that
only “providers” are allowed to sell service contracts, somehow this means that the Division
believes that a provider’s employees could not sell service contracts. This makes no sense as
that the term “person” in the Insurance Code is given the same definition as “person” within the
general application of the law.

A line of Supreme Court rulings dating back over 200 years has blurred the distinction
between flesh and blood human beings and the businesses they own. The most recent Supreme
Court cases embracing this blurred definition are Citizen’s United v. Federal Elections
Committee, 558 U.S. 310 (2010) and Burwell v. Hobby Lobby, 134 S. Ct. 2751, 2785 (2014).
Unless the plain language of the statute says “natural person” then “person” must be given the
meaning determined by years of legal precedent, In Citizens, the Court recognized that First
Amendment protection of free speech extends to corporations when they determined that bans
on corporations and unions are disallowed when those organization make independent
expenditures and financing electioneering communications. In Burwell, as part of their opinion,

the Court opined that closely held corporations could hold religious beliefs that could be
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protected under the Relgious Freedom Resoration Act of 1999. (“RFRA”) The Court
determined that the RFRA permits for-profit corporations are closely held to refuse, on religious
grounds, to pay for legally mandated overage of certain contraceptive drugs and devices in their
employees’ health insurance plans. In so ruling, the Court embraced the view that closely held
for-profit corporations are legal “persons” under the RFRA and are therefore capable of
exercising religious choices. These cases reinforce the general supposition in law that
corporations are considered “persons”.

HWAN also argues that since the Division has not, as of yet, non-renewed another
registered Service Contract Provider for using a non-registered agents, then the Division is
estopped from doing so in this case. This argument falls short as HWAN was unable to provide
sufficient evidence that other Service Contract Providers were using non-registered agents in the
same manner as HWAN. As each case heard by the Division must be determined on a case by
case basis using the facts in front of the agency, HWAN’s argument falls short as it provided no
substantial evidence. HWAN only provided inferences and unsupported insinuations, but no
evidence was provided in this hearing to support HWAN’s argument of disparate treatment.
HWAN’s argument also falls short as it ignores that HWAN has been on notice from the
Division since December 18, 2017, through the Emmermann Order that CHW had to be
registered.

Based on the evidence presented, HWAN is still in violation of NRS 690C.150 by
continuing to allow CHW as its administrator to sell service contracts without a certificate of
registration.

d. Division Argument that HWAN is an Unsuitable Renewal Applicant because
HWAN has willfully violated or willfully failed to comply with any lawful
regulation of the Commissioner

The fourth reason for the Division’s argument to deny HWAN’s renewal of its
certificate of registration as stated in the Determination Letter is that HWAN violated numerous
provisions of the Insurance Code, including making false entries of material fact on its renewal
applications from 2011 to 2015 in violation of NRS 686A.070; using a service contract form

that was not approved by the Division in violation of NRS 686A.070; not producing
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information requested by the Division regarding the number of claims incurred and opened
contracts held in Nevada in violation of NRS 690C.320(2); and allowing an unregistered entity
to issue, sell, or offer for sale service contracts in Nevada in violation of NRS 690C.150. Each
of these last four set of statutory violations were originally violations addressed in the
Emmermann Order. Division Exhibit 2.

HWAN argues that, since the Emmermann Order addressed each of these violations and
determined that fines should be administered rather than revocation or non-renewal of HWAN’s
certificate of registration, these violations cannot now be used to impose additional punishment
for the same acts.

The Division did not provide any additional evidence or testimony that supported that
HWAN continued to make false entries of material fact on its renewal applications from 2011 to
2015 in violation of NRS 686A.070, or that HWAN continued using a service contract form that
was not approved by the Division in violation of NRS 686A.070, or that HWAN continued to
not produce information requested by the Division regarding the number of claims incurred and
opened contracts held in Nevada in violation of NRS 690C.320(2) subsequent to the
Emmermann Order. Given that there was no evidence provided to support that HWAN had
continued to violate these statutes after the Emmermann Order, and that these violations had
been addressed in that previous administrative action covered by the Emmermann Order, the
Division cannot argue that these violations can be used to support a finding in the current
administrative hearing. Unless HWAN had continued to violate the same statutes, the Division
cannot use these same violations against HWAN unless the Division provided evidence to
support that these statutory violations had continued beyond the administrative action in which
they were addressed.

However, the Division was able to provide substantial evidence that HWAN was still
violating NRS 690C.150. Hr’g Tr., Day 1 at 241:21-242: 5 (10/23) and Hr’g Tr,, Day 2 at
34:14-36:2 and 38:7-11 (10/24). HWAN provided insufficient evidence to refute the Division’s
contention. Hr'g Tr.,, Day 1 at 241:21-242: 5 (10/23) and Hr’g Tr., Day 2 at 34:14-36:2 and
38:7-11 (10/24).
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The Commissioner is obligated under the Insurance Code to protect Nevadans from
entities within her jurisdiction when those entities are cavsing harm to the Nevada consumers.
Nevada consumers are harmed when an entity conducts business in an unsuitable manner. The
NAC defines unsuitable manner in NAC 679B.385 as conducting business in 2 manner which:

1. Results in a violation of any statute or regulation of this State relating to
insurance;

2. Results in an intentional violation of any other statute or regulation of this
State; or

3. Caus’es injury to the general public, with such frequency as to indicate a
general business practice.

NAC 679B.0385 applies to Service Contract Providers, as well as the general insurance
business, as NRS 690C.120 under the Service Contract Provider chapter lays out the
applicability of other Insurance Code provisions regarding the marketing, issuance, sale,
offering for sale, making, proposing to make and administration of service contracts, These
applicable Insurance Code provisions are:

(a) NRS 679B.020 to 679B.152, inclusive;
(b) NRS 679B.,159 to §79B.300, inclusive;
(c) NRS 679B.310 to 679B.370, inclusive;

(d) NRS 679B.600 to §79B.690, inclusive;
(e) NRS 685B.090 to 685B.190, inclusive; ...

Given that NAC 679B.0385 is applicable under NRS 679B.125, which is made
applicable to Service Contract Providers by NRS 690C.120, conducting business in an
unsuitable manner as a Service Contract Provider is a violation of NRS 679B.125 and NRS
690C.150.

HWAN’s continued violations of NRS 690C.150 post the Emmermann Order by using
an unregistered entity to issue, sell, or offer for sale service contracts in Nevada is conducting
business in an unsuitable manner as it is misleading to the Nevada consumers; and HWAN has
been on notice of this violation since December 18, 2017.

There was insufficient evidence provided that HWAN had continued to violate NRS
686A.070 and NRS 690C.320(2) as stated in the Determination Letter, but there was substantial
evidence provided that HWAN continued to violate NRS 690C.150, and thus, the weight of the

Division’s argument for this fourth reason to deny HWAN’s application to renew its certificate
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of registration as a Service Contract Provider is held to establish only that HWAN continued to
violate NRS 690C.150.

D. HWAN Arguments

HWAN laid out four arguments to support its request to have its Service Contract
Renewal Application for a certificate of registration approved. In its first argument, HWAN
claims that the Division’s Request for a Hearing should be considered a request for an illegal
proceeding. HWAN’s second argument is that since the Determination Letter was not sent via
certified mail, it must be treated as an unlawful denial under the statutes. HWAN’s third
argument is that it cannot be held in violation of the Emmermann Order because of its Motion
to the District Court to stay the fines determined by the Emmermann Order creates a
presumption that HWAN has complied with the Emmermann Order on the specific requirement
to pay fines to the Division as per that Order. The final argument HWAN presents in support of
its request to have its Service Contract Renewal Application for a certificate of registration
approved is a procedural dispute in that HWAN argues that the Division did not comply within
its time requirements to make a determination on HWAN?’s renewal application as required in
the Emmermann Order, Each of HWAN’s arguments is discussed below.

a. Illegal proceeding

HWAN maintains that the Division’s Request for a Hearing, filed on March 12, 2018,
states that a hearing is being sought pursuant to NRS 679B.310 and NRS 690C.325(1). HWAN
argues that the hearing itself as an illegal, extra-statutory proceeding as it contends that there is
no such proceeding to “effectuate a denial” of a renewal application for a Service Contract
Provider certificate under NRS 679B.310(2)(b) which provides that, “the Commissioner shall
hold a hearing ...[u]pon written application for a hearing by a person aggrieved by any act,
threatened act, or failure of the Commissioner to act....”

HWAN argues that since the Division cannot be aggrieved by the actions, or failure to
act of the Commissioner or its employees, the Division cannot request a hearing if the purpose
of the hearing is to deny a renewal application of a Service Contract Provider certificate of

registration. However, this argument fails, as HWAN is relying on the incorrect statutory
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reference. The Division relies on NRS 690C.325, which specifically lays out a hearing
requirement under the Service Contract Provider Chapter of the Insurance Code. HWAN’s
statutory reference is a general requirement under the Insurance Code, which, if not specifically
contradicted in the Service Contract Provider Chapter within the Insurance Code, would prevail.
In this situation, the Service Contract Provider Chapter within the Insurance Code specifically
calls for a hearing under NRS 690C.325 if the Division is secking to non-renew a Service
Contract Provider certificate of registration.

The Division cannot refuse to renew a certificate of registration unless it holds a hearing
as required under NRS 690C.325 which provides the statutory right and requirement for this
hearing to be held in this case:

NRS 690C.325 Administrative fines; suspension, limitation, revocation or
refusal to renew certificate of registration.

1. The Commissioner may refuse to renew or may suspend, limit or revoke a
provider’s certificate of registration if the Commissioner finds after a hearing
thereon, or upon waiver of hearing by the provider, that the provider has:

(a) Violated or failed to comply with any lawful order of the Commissioner;

(b) Conducted business in an unsuitable manner;

{¢) Willfully violated or willfully failed to comply with any lawful regulation
of the Commissioner; or

(d) Violated any provision of this chapter.
= In lieu of such a suspension or revocation, the Commissioner may levy upon
the provider, and the provider shall pay forthwith, an administrative fine of not
more than $1,000 for each act or violation.

2. The Commissioner shall suspend or revoke a provider’s certificate of
registration on any of the following grounds if the Commissioner finds after a
hearing thereon that the provider:

(a) Is in unsound condition, is being fraudulently conducted, or is in such a
condition or is using such methods and practices in the conduct of its business as
to render its further transaction of service contracts in this State currently or
prospectively injurious to service contract holders or to the public.

(b) Refuses to be examined, or its directors, officers, employees or
representatives refuse to submit to examination relative to its affairs, or to
produce its books, papers, records, contracts, correspondence or other documents
for examination by the Commissioner when required, or refuse to perform any
legal obligation relative to the examination.

(c) Has failed to pay any final judgment rendered against it in this State upon
any policy, bond, recognizance or undertaking as issued or guaranteed by it,
within 30 days after the judgment became final or within 30 days after dismissal
of an appeal before final determination, whichever date is the later.

3. The Commissioner may, without advance notice or a hearing thereon,
immediately suspend the certificate of registration of any provider that has filed
for bankruptcy or otherwise been deemed insolvent.

It makes no sense that the Division could not hold a hearing to refuse to renew, suspend,
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limit or revoke a provider’s certificate of registration because it is not an aggrieved party under
NRS 679B.310(2)(b), when NRS 690C.325 statutorily requires the Division to hold a due
process hearing.

HWAN argues that the February 1, 2018 Determination Letter must be considered a
final act of the Division and that the Determination Letter constitutes a denial under the statutes
which would not be allowed unless there was a hearing first as required by NRS 690C.325.
However, it was apparent from the evidence provided that HWAN did not consider the
Determination Letter a final determination of its ability to continue selling service contracts in
Nevada. According to a October 21, 2018 letter from HWAN President Victor Mandalawi to
the Division, HWAN stated that it did not stop using CHW Group, Inc. d/b/a/ Choice Home
Warranty as administrator. Division Exhibit 5 and Division Exhibit 16.

Given that HWAN has continued and continues to sell service contracts in Nevada, it
cannot argue that it has been harmed by the Determination Letter; nor has HWAN been denied
its right to due process under the statutes, as there was no evidence that the Division has taken
any action to stop the sales of service contracts by HWAN based on the February 1, 2018
Determination Letter except to initiate a hearing under the requirements of NRS 690C.325.

In its argument, HWAN does not consider that both HWAN and the Division were
under restrictive timelines for submitting the January 11, 2018 Renewal Application and for the
Division to act upon it. According to the terms of the Emmermann Order, the Division had to
commiit to a determination on the Renewal Application by the 15 day after the receipt of the
completed renewal application from HWAN. HWAN is very aware of these restrictive
timelines from the Emmermann Order as, in its arguments, it questioned the Division’s
compliance to meet them.

Under the requirements in NRS 690C.325, the February 1, 2018 determination could not
be effectuated until a hearing upon the determination was held and the renewal applicant was
provided its due process right to argue its position. As such, HWAN’s reliance on NRS
679B.310(2)(b) does not prevail over the Division’s required use of the statutory requirement to

provide a due process hearing to effectuate a determination of the Division under NRS
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650C.325.

b. Unlawful Denial, specifically HWAN argues that the Determination was
an unlawful denial of its certificate of registration

HWAN argues that the Division failed to send the Determination Letter via certified
mail as required under NRS 233B.127 (3) and, therefore, it was an unlawful denial. NRS
233B.127 requires that an agency must give notice by certified mail of a pending agency
proceeding to a [certificate holder] of facts or conduct which warrant the intended action and the
[certificate holder] is given an opportunity to show compliance with all lawful requirements for
the retention of its [certificate].

NRS 233B.127 Licenses: Applicability of provisions governing contested
cases to grant, deny or renew; expiration notice and opportunity to show
compliance required before adverse action by agency; summary suspension.

1. The provisions of NRS 233B.121 to 233B.150, inclusive, do not apply to
the grant, denial or renewal of a license unless notice and opportunity for hearing
are required by law to be provided to the applicant before the grant, denial or
renewal of the license.

2. When a licensee has made timely and sufficient application for the
renewal of a license or for a new license with reference to any activity of a
continuing nature, the existing license does not expire until the application has
been finally determined by the agency and, in case the application is denied or the
terms of the new license limited, until the last day for seeking review of the
agency order or a later date fixed by order of the reviewing court.

3. No revocation, suspension, annulment or withdrawal of any license is
lawful unless, before the institution of agency proceedings, the agency gave
notice by certified mail to the licensee of facts or conduct which warrant the
intended action, and the licensee was given an opportunity to show compliance
with all lawful requirements for the retention of the license. If the agency finds
that public health, safety or welfare imperatively require emergency action, and
incorporates a finding to that effect in its order, summary suspension of a license
may be ordered pending proceedings for revocation or other action. An agency’s
order of summary suspension may be issued by the agency or by the Chair of the
governing body of the agency. If the order of summary suspension is issued by
the Chair of the governing body of the agency, the Chair shall not participate in
any further proceedings of the agency relating to that order. Proceedings relating
to the order of summary suspension must be instituted and determined within 45
days after the date of the order unless the agency and the licensee mutually agree
in writing to a longer period.

The requirements of NRS 233B.127 were met when the Division provided the
Division’s Request for a Hearing to HWAN via certified mail on March 12, 2018, and attached

the February 1, 2018 Determination Letter so that HWAN would have notice of the facts or

conduct which warranted the intended action of the Division which is to have the renewal
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application denied pursuant to this hearing, Division Exhibit 17.
¢. HWAN’s Motion to the District Court to Stay the Payment of Fines
under the Emmermann Order should stay the Division’s ability to take
action against HWAN for not paying the ordered fines

The March 12, 2018 Division’s Request for a Hearing, which included the February 1,
2018 Determination Letter as an attachment, set out the Division’s four reasons used to seek a
denial of HWAN’s Renewal Application. The first reason was that HWAN failed to pay the
fines required under the Emmermann Order in a timely manner, therefore HWAN was in
violation of NRS 690C.325(1)(a). Division Exhibit 6, pg. 2.

HWAN provided evidence at the Hearing that it had made a timely application for a stay
of the fine in a Motion for Stay of Final Administrative Decision filed with the District Court on
January 16, 2018. HWAN Exhibit V.pg. 5.

HWAN argues that since the Motion for the Stay was filed, this prevents the Division
from relying on the NRS 233B.135(2) which states:

NRS 233B.135 Judicial review: Manner of conducting; burden of proof;

standard for review.

1. Judicial review of a final decision of an agency must be:
(a) Conducted by the court without a jury; and
(b) Confined to the record.

= In cases conceming alleged irregularities in procedure before an agency that

are not shown in the record, the court may receive evidence concerning the

irregularities.

2. The final decision of the agency shall be deemed reasonable and lawful
until reversed or set aside in whole or in part by the court. The burden of proof is

on the party attacking or resisting the decision to show that the final decision is
invalid pursuant to subsection 3.

HWAN also maintains that its position relies on case law which states that “where an
order of an administrative agency is appealed to a court, that agency may not act further on that
matter until all questions raised by the appeal are finally resolved.” Westside Charter Serv., Inc.
v. Gray Line Tours of S. Nev., 99 Nev. 456.459, 664 P.2d 351, 353 (1983).

The situation in the Westside case is unlike the situation in this case. The Westside
decision was based on an agency taking action contravening to the decision of an earlier district
court decision, which was on appeal. This created a conflict between the decision of the

appellate court and the agency. Id. at 458-460. The court in Westside also noted that it would be
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clear that a district court’s stay of judgement while the case was under appeal would not allow
the agency to deal with the subject matter encompassed in that stay of judgment. Id. at 460.
However, this is not the situation in the current matter. HWAN did file a Motion for Stay of
Final Administrative Decision filed with the District Court on January 16, 2018, but the court
denied that Motion for Stay on February 14, 2018.

The Westside court based its understanding of a generally accepted principle of the
interaction of agency final decisions and the treatment of them by parties during and appeals
process on the Alaska Supreme Court decision in Fischback & Moore of Alaska, Inc. v. Lynn,
407 P.2d 174 (Alaska 1965). The Fischback court stated that:

If a court has appellate jurisdiction over a decision of an administrative body, it
would not be consistent with the full exercise of that jurisdiction to permit the
administrative body also to exercise jurisdiction which would conflict with that
exercised by the court. The court’s jurisdiction over the subject matter of an
appeal must be complete and not subject to being interfered with or frustrated by
concurrent action by the administrative body.

Operation of the rule is limited to situations where the exercise of administrative

jurisdiction would conflict with the proper exercise of the court’s jurisdiction. If

there would be no conflict, then there would be no obstacle to the administrative

agency exercising a continuing jurisdiction that may be conferred upon it by law.
Id. at 176, See also, Westside at 459.

HWAN also argues that Baker v. Labor Comm’n 351 P. 3d 111, 113 (Utah Ct. App,.
2015), as it cited Westside, supports its premise noting that, upon petition for judicial review, an
agency lacks jurisdiction to alter or modify final agency decisions during such review. The
actual language from the Baker case is that, “the Commission did not have the jurisdiction to
alter its final orders once Sunrise instituted proceedings to review the Commission’s orders in
the district court.” (Emphasis added). Id. at 113.

Enforcement of a violation of the Emmermann Order does not alter or modify the
agency’s final Order, and it does not conflict or create an obstacle or interfere with the
jurisdiction of the District Court proceeding addressing the December 22, 2017 Petition for
Judicial Review of the Emmermann Order by HWAN. As such, the Division’s reliance on NRS

233B.135(2) is appropriate and under NRS 233B.135(2) “[t]he final decision of the agency shall

be deemed reasonable and lawful until reversed or set aside in whole or in part by the court.”
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d. HWAN’s Argument that the Division did not meet the time requirements
under the Emmermann Order to make a determination on HWAN’s
Renewal Application thus the Division is estopped from bringing a hearing
to deny that renewal,

HWAN argues that the Renewal Application was received by the Division on January
10, 2018, and therefore, the Division did not make its 15 business day after receipt deadline
requirement under the Emmermann Order. HWAN maintains that the 15™ business day trigger
would have been January 31, 2018. HWAN contends that since the Division missed the
required deadline, the Division should approve HWAN’s Renewal Application.

Assuming the January 10, 2018 date of receipt by the Division of the Renewal
Application is true, HWAN failed to account for Martin Luther King Day on January 15, 2018
which does not count as a business day. HWAN also failed to account for the actual wording of
the Emmemmann Order, which states that the Division must issue a decision within 15 business
days after receipt of the Renewal Application. (Emphasis Added). The 15" business day after
the January 10, 2018 receipt of the Renewal Application was February 1, 2018. As such, this
procedural argument has no merit.

CONCLUSION

1. The February 1, 2018 Determination Letter from the Division to HWAN is based
on four specific concems that the Division has regarding the renewal applicant HWAN:

a. Violation of an Order — specifically the Emmermann Order which
called for the payment of fines for various insurance Code violations
by HWAN in Nevada.

b. Incomplete Application based on missing financial security statutory
requirement.

c. Concerns Regarding Administrator, Choice Home Warranty, (“CHW”)

d. Unsuitability of Applicant, HWAN.

Each of these concerns was addressed through evidence and testimony by the Division
in the Hearing. These specific concems all tie back to specific violations of the statutes under
the Insurance Code.

2. The preponderance of evidence shows HWAN continues to be in violation of a

lawful Order of the Commissioner for not paying the required fines in the Emmermann Order

under 1(a), above. The Emmermann Order is considered as a lawful final decision of the agency
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under NRS 233B.135(2), and a violation of an Order is one of the reasons provided in NRS
690C.325 to non-renew a Service Contract Provider certificate of registration, specifically NRS
690C.325(1)(a).

3. The Division did not meet its burden to show that HWAN should be denied its
renewal certificate of registration based on an incomplete application, therefore not supporting
denial reason 1(b), above.

4. Based on the preponderance of the evidence presented, HWAN is still in
violation of NRS 690C.150, therefore supporting denial reason 1(c) above, which is a criteria
necessary to take an action not to renew a certificate of registration under NRS
690C.325(1)(a)and (b). HWAN is still in violation of NRS 690C.150 by continuing to allow
CHW as HWAN's administrator to sell service contracts without a certificate of registration
even after December 18, 2017, when HWAN was provided notice via the Emmermann Order
that CHW must apply for its own certificate of registration as a Service Contract Provider if it
sells service contracts to Nevada citizens.

S. The preponderance of the evidence shows that HWAN continues to violate NRS
690C.150 by using an unregistered entity to issue, sell, or offer for sale service contracts in
Nevada, which is considered to be conducting business in an unsuitable manner as it is
misleading to the Nevada consumers, and HWAN has been on notice of the violation since
December 18, 2017, therefore supporting denial reason 1(d) above, specifically a criteria
necessary to take an action not to renew a certificate of registration under NRS 690C.325(1)(b).

6. Under the arguments presented to support a non-renewal of HWAN’s certificate
of registration under 1(d) above, the Division did not provide any additional or substantial
evidence or testimony that supported its contention that HWAN continued to make false entries
of material fact on its renewal applications from 2011 to 2015 in violation of NRS 686A.070; or
that HWAN continued using a service contract form that was not approved by the Division in
violation of NRS 686A.070; or that HWAN continued to not produce information requested by
the Division regarding the number of claims incurred and opened contracts held in Nevada in
violation of NRS 690C.320(2). As a result, these three additional reasons proposed by the
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Division to support the unsuitability of the applicant HWAN as a criteria to take an action not to
renew a certificate of registration under NRS 690C.325(1)(b) do not carry sufficient weight to
do so.

7. While the Division’s argument did not carry sufficient weight as to violations of
NRS 686A.070 and NRS 690C.320(2) as provided in arguments to support 1(d), the Division’s
argument presented to support a non-renewal of HWAN’s certificate of registration under 1(d)
above showed by a preponderance of the evidence that HWAN is still continuing to violate
NRS 690C.150 by using an unregistered entity to issue, sell, or offer for sale service contracts in
Nevada. This violation does support the unsuitability of the applicant HWAN under NRS
690C.325, but it is being considered by this Hearing Officer as a duplication of the concems
regarding the Administrator, CHW, under the arguments presented for non-renewal of a
certificate of registration under 1(c) above. As such, it does not receive any additional weight
due to.the violation falling into two categories under the Determination Letter.

ORDER OF THE HEARING OFFICER

Based on the testimony and exhibits contained in the record, all pleadings and
documents filed in this matter, and pursuant to the foregoing Findings of Fact and Conclusions
of Law, the Hearing Officer makes the following order:

NOW, THEREFORE, IT IS HEREBY ORDERED that the February 1, 2018
Determination Letter from the Division to HWAN is EFFECTUATED in part and DENIED in
part as follows:.

1. The February 1, 2018 Determination Letter from the Division to HWAN is
DENIED in part as to the Division’s use of HWAN’s incomplete application as a reason for
denial of the Renewal Application.

2. The February 1, 2018 Determination Letter from the Division to HWAN is
DENIED in part as to the Division’s use of HWAN’s violations of NRS 686A.070 and NRS
690C.320(2) as stated in the Determination Letter under the category of Unsuitability of
Applicant as a reason for denial of the Renewal Application as these violations were not shown

to be on-going.
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3. The February 1, 2018 Determination Letter from the Division to HWAN is
UPHELD to effectuate denial of the January 11, 2018 renewal application, since HWAN
continues to be in violation of a lawful Order of the Commissioner for not paying the required
fines in the Emmermann Order.

4. The February 1, 2018 Determination Letter from the Division to HWAN is
UPHELD to effectuate denial of the January 11, 2018 renewal application, since HWAN
continues to be in violation of NRS 690C.150 even after receiving notice of this violation on
December 18, 2017.

5. Given that each violation of NRS 690C.150 can stand on its own as a criteria to
non-renew a Service Contract Provider certificate of registration under NRS 690C.325,

HWAN'’s Renewal application, Certificate No, NV 113194 is DENIED.

IT IS SO ORDERED.
a
DATED this 2 i day of January, 2019,

A,

BARBARA D. RICHARDSON
Hearing Officer/Commissioner of Insurance
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KIRK B. LENHARD, ESQ., Nevada Bar No, 1437 REC'D & FILEL
TRAVIS E. CHANCE, ESQ. Nevada Bar No. 13500 BIBSEP -6 P 2: |1y
M%%%mm, ESQ., Nevada Bar No. 14642 5%
%%%Aﬁ FARBER SCHRECK, LLP BY.

100 North CiN%Pnrkway, Suite 1600
Las Vegas, 89106-4614
Telephone: 702.382.2101
Facaimile: 702.382.8135

LORI GRIFA, ESQ. (admitted pro hac vies) SEP - 6 20I8

lgri law,com

ARCHER & GREINER P.C. DIVISTON OF NSURANG

21 Mein Stret, Suite 353 L STATE OF NEVADA =~ _ |

Hackensack, NJ 97601
Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator of

Nevada, I{c. dba Cholce Homa Warranty

ARBIT"

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
v.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY -DIVISION
OF INSURANCE, a Nevada administrative

agency,

Respondent.

CASENO.: 170C 00269 1B
DEPTNO.: I

ORDER GRANTING PETITIONER'S
MOTION FOR LEAVE TO PRESENT
ADDITIONAL EVIDENCE

This matter having come on for hearing on August 6, 2018 on Petitioner Home Warranty
Administretor of Nevada, Inc. dba Choice Home Warranty's (“Petitioner”) Motion for Leave to
Present Additional Evidence pursuant to NRS 233B.131(2) (the “Motion”), which was filed

herein on April 19, 2018,

The Respondent State of Nevada, Department of Business and Industry — Division of
Insurance (the “Division™) having filed an Opposition thereto on May 4, 2018 and Petitioner

having filed a Reply in Support of the Motion on May 14, 2018,

The Court, having considered the papers on file herein and the arguments of counse] at the

17264498
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hearing, end being fully advised in the premises, finds as follows:

Petitioner seeks to introduce new evidence to be considered by the Division, namely its
Proposed Exhibits KK, LL, and MM (the “Evidence™) in the proceeding below. The Court
acknowledges that, pursuant to NRS 233B.131(2), Petitioner must demonstrate that the Evidence
is material to the isyues before the agency and that good reasons exist for Petitioner’s failure to
present the same in the proceeding below. The Court declines both Parties’ offer to examine the
disputed evidence in camera. Instead, the issue of materiality is best left to the Administrative
Hearing officer to decide.

IT IS HEREBY ORDERED that Petitioner's Motion is GRANTED on the limited basis
that -this matter be REMANDED to the Division of Insurance. The hearing officer is to consider
Petitioner’s Proposed Exhibits KX, L1, and MM. The hearing officer will receive the Evidence
and determine whether the Evidence is material, and if so, whether it would have had any impact
on the final decision. If so, the hearing officer will {ssue a new decision with new findings where
applicable. If not, the hearing officer will issue a new desision indicating ths Bvidence would
have had no impact on the original findings.
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Upon issuance of the new decision, the Division shell file an amendment to the
Administrative Record on file herein to include a copy of the new decision.

DATED this Gftdsy of <Saydéns 2018,
O v «MW
msmcrﬁﬁ
Submitted by: (-

BROWN /C/\'— ER SCHRECK, LLP
By:
KIRKB.T, , ESQ., Bar No, 1437

TRAVIS H HANCB ES% , Bar No, 13800
MACKEN $Q., Bar No, 14642

LORI GRIFA, admitted pro hoe vice
ARCHER & GRE[NE(R P )

Attorneys for Petitioner Home Warranty Administrator
of Nevada, Inc. dba Choice Home Wearranty

Approved a3 to form and content by:
ADAM PAUL LAXALT, NEVADA ATTORNEY GENERAL

YL

JOANNA GRIGORIEV, ESQ., Bar-No. 5649
RICHARD P. YIEN, ESQ., Bar No, 13035

Attorneys for Respondent
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e undersigned, an employee of the First Judicial District Court, bereby certifies that on
the k9 _day of September, 2018, I served the foregoing Order by placing a copy in the United
States Mail, postage prepaid, addressed as follows:

Kirk B, Lenhard, Esg.

Travis F, Chance, Esq.

Mackenzie Warren, Esq.

100 North City Parkway, Suite 1600
Las Vepgas, NV 89106-4614

21 Main Street, Suite 353
Hackensack, NJ 97601

Richard Paili Yien

Deputy Attomey Genersl

100 N. Carson Street

Carson City, NV 89701 ' -
.4—"'/ i

Angela Jeffries
Judicial Assistant, Dept. 1
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Dolores! Banaast
From: Diotores Peoied
8ant oy, Novmbee 07, 2013 0:21 AM
To! D Hal
co! Yed Bader; Made Holt
Subject: Update: CIOY Gaaip, 1ho. g Choks Home Wararity
Importance Hgh
Davkd:

1t was Just recapping my notes from our meeting fast week akiout CHW Group, Inc. dba Choloe Home Warranty and
reallred that Victor Mandatawl, who was listed a3 President of CHW Group, inc., obtained a Certificate of Reglstration as
a service contract provider o yesr ago with our office on 11/18/20 under s different corporation: Home Warranty
Adminlstrator of Nevada, Inc. {Org. (D ¥ 113184},

Note: Home Warranty Administrator of Nevada, Inc. was formed In Nevads on 7/23/20, but the fevada Secretapy of
statefevoked Afialr corporation;on8/1/13, sints they only fled their Articles of incarporation, ant then missed two
filings {8/31/10 List of Officars nnd 7/31/13 Asnual Llst), | Just recalved thelr service contract provider renews
application for thalr 11/18/11 renewsl whh us, 5o Jwil have to contact Mr, Mandataw} about thelr corporate status,
sinca | cannot renew a licanse for a corporation that does not exist. Fl: They indicatad on our renewal that they have
had no sales since wo ficensed them.

Dolores Benwnett, ARC, ARM, AIS, AINS

insurance Exsminer
rty A Casualty Sectlon
Nevada Divislon of insurancs
1818 E. Colise Patkway, Sults 103
Carson Clty, NV 80708
direct: {775) 887-0763
maln: {TT5) 687-0700
fo:  (775) 0670787

Vislt us online at the Service Conlracts Saclion for sarvios contract provider requirements, fiing information, and more.
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Page 3ol 4
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Ve

Duterea Beonah

Frami Dol Bennott .

8t Weoasdiy, iy 27, 2011 230 PM
To! Hasand Ambony, David Hall

Co: Ted Buder; Gonraindy

Gubjach RE: Ciovos Homa Weininty

Mr. Hal:

Cholce Homs Warmanty b not regiatsred as a sarvica contmct provider in Nevada.

Homs Warranty Admintstrator OF Huvade, Ino, (Org, ID € 113104) la registacad aa a eervica contract provider In
Nevnda, and only has ond 601vics contract pproved for salo ia Nevada ei this time: Homo Bervice Agreement §
HWAADMIN-BZI0 (Approved: 14/22/10), Thet contract Is under the “Homs Warranty Adminlsirmiorn” nams and makes
no montion of Chekte Homo Warmnty, Howaver, Horna Warranty Adminfetrates of Nevada, Ing, hios g pending fdrm filing
{Filng # 26200) ka SERFF lor & now contract calfod "Cheles Home Warranly® (Home Bervico Agreomant # HWANV.
0711) liating Homa Warranty Adminstrator Of Novada, no. as the Obligor, and dottag Cheloe Homo Warranty ea tho
Adminieirator,

Tha cover lattar containg both Cholog Home Warmunty snd Homa Warmanty Adminlstrotons logos and teads,
© Waloms to Choloe Homis Warmantyl You mad i wise decision whan you chooa to prolect your home with a

home warmanty, We sppreciate your
business and look foyward 1o providing you with quallly servics for all your homo proleciion nesds,
To obtain the mpst valus from your new homo warranly, pleaso take & momon to read and undswtand your
ooverage. Youur cowrags Is depandan on the plan you have eslsctod,
Showdd you hava & problem with any of your coversd sysiams o appliances, please call us tol-free ot (828)-831-
BAIK. Wo are avaliablo 24 hotins a-day, 7 duys & weaek, 365 days & yoar, or simply log an to our webshie located
alpraw CholeaHomeWamnty,com end fils your elalim ontine.

Howavar, the agronmont reads,
& Throughoint

this Agrasmant the wotds "Wa®, *Us* and "Our® refez io Home Warmanty Administrator of Nevada, Inc.

(HWA), B0 Washington

Valley Road, Badminster, NJ 07021, the Obligor of this Agreemond and i s backed by the full faith and oredit of
HWA. This Agraement la

agministored by Cholce Homs Wamanty (Adminietrator), 510 Thomall Street, Edison, NJ 08887,

That pending fing b etiil undar review pending the company rseponge to our ebjections to cortaln slalomants, wording
and typogmphical emors In the contract. We will approve ths contract aftar they correct thosa erore.

Dolores Bennett, ARC, ARM, AIS, AINS

1018 E. Coflege Parkway, Sults 103
Caraon Clty, NV 85708
direct: (775) 587-07¢3
maln: (778) 887-0700
fa:  (775)Q87-0787

viait us oniine at the Ssivice Contracts Section tor servics contract provider requirements, {iing information, and more.

Fromy: Harlend Ambom

Sant: Wednesday, July 27, 2011 1:39 PM
Tos David st

C¢s Dolores Bennatt
Bubdact: Choice Home Warranty
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40M

Enforcement Cass ID: 11424
<< Flle: DOC.POF >>

Here are two responsas that wa racelved from Chalco Home Warranty on Consumer Complainis that
wate filad. I'm not sure that Home Warranty Administrator of Nevada, Inc Company ID << OLE
Object: Picture (Metafile) >> <<OLE ObJect: Pleture (Metafile) >> 113194 can "back” a warranty from
Cholce Home Warmuniy,

Harland F, Amborn

Depnty Commissioner

Nevada Division of Insuranoe
2501 B. Sahara Ave., Ste. 302
Las Veges, NV 80104

(702) 486-4370

(702) 4584007 (fax)

Thia E-mall fatich hchudss oy 13 daxt 1o b rmadd ooy by thie peraarie) o whos B e ackh o This £ y conteky conbdoniial
rogpukeior oey, propdelany ¥ i 3y Lo & Conbied “wmmmwmwmum
mm&mham.dommamuumlanmmmmu—mmmwmsm|u
wmunmmmsmmﬁune«ummwmw.mmummmmz«ummu
condicsres 1 be tn securk: sionEbire O An okicial opinion frors of sniesa ciharekis Indoaled
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v
Dadoren Bonrns(t
Froem Lt Poleppinl
sent Thersdwry, hly 22, 2010 358 PM
Tor Dolorss Baoesatt
Sublech AE: Chalos Hors Wassanly

No doubt ebout that. ¥ talked to the Insurance Divislon in Washington and it sounds like Cholce s a blg scam.

From: Dolores Benhett

Santt Thursday, July 22, 2010 3:51 P4
To: Lars Pellagrin
Subject: RE; Cholce Home Warranty

mwm.mmwmummmmb.Somummmuuommaxummm

Dolores Bewnett, ARC, ARM, A8

Stale of Nevada

Divislon of Insurance

788 Falrviaw Driva, Suite 300
Camon Clty, Navada 86701
{775) 687-42T0 x 250

From: Lara Pefiegrin

Sent: Thursday, July 22, 2030 3:50 PM
Tot Dolores Bennett
Subjects RE: Cholos Home Wavanty

1.am sure Davld is working on it. I just wanted you (o be awarc that (hey have been in violation of Nevada law,
if they do apply to be registered,

From: Dolores Bannett

Sentr Thursday, July 22, 2010 3:16 PM
To1 Lar Pellegrini
Subjact: RE: Cholce Hame Warmanty

HmyouumodwmvummHamwumummrmwmmmmmm action?
Maybo Ben Gitiard has been deading with David Hall

Polores BEnnett, ARC, ARM, AIS
Stalo of Navada

Fromi Lara Peliegrinl

Sent: Thursday, July 22, 2010 2:36 PM
To: Dolores Bennelt
subject: RE: Choloe Home Warranty

DIVISION-SDT000404
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Pege 2013

Tdonot ungerstand why we are sven walling for therm fo get repistercd before taking any administrutive

uctinh, They have slyeady violuted Movadn fow by seliing service contructs fo Nevuda residenis without being
reglstored, and then when the residents have n claim, Choloe Home Warunly 1ries 1o find imy repson they can to
deny o claim, Clicek out this link!

hup://swyw compluintsbosrd cunvbycompanylcholce-home:warranty-u96136. i

From: Dolores Beanett

Sant: Thursday, July 1S, 2010 7:42 AM

Yoi Ben GTiond; Dave Erickson; Lara Peflegrin; Kristy Scott; Felecha Tuln
€« David Hall

Subjett: RE: Choloe Home Warranty

RE: CHW GROUP, INC., DBA CHOICE HOME WARRANTY

fen:

David Haltin our Logal departmant has boan workimy on that case, 8o plosaa consult with him. David sent ma emells in
Fabruary mentiontag this company ond neking how tompantes el 1oplaterad. Thenan February 17, 2010 David Hall and
| rocelvars the olowing messago from At Chartrand {artchartand@me.com}: :

The antached iz being Fed X'd today to your attention in original: The completed signed registration, the list
of officers and eopy of eeriificala of incorporation,

Chalee s working earnextly on oblalning ¢ bond and completing the affidavit on the reserves for Nevada
butinasy and hopes to hava completed goon.

As L advieed, the obtalning of @ bond for smuller companies can de problematic. We wlil kesp you advized.
We appreclaie your willingness 1o work with Cholce as it continues fo serva the best interests of its Nevada
crstomers.

I nevar rocelved ths Fad Ex of lha application foen of prool of finanstal rasponsibiiy, so thay are slinct a reghtarad
sotvica Eantrsct provider in Novarda, { botleve it fight bave ban directed 1o Mr. Hall, Plasge ask him. Lel ms koo if you

woltld 1ka a copy of o applicalion that he 3ad along with tho nheve maessags, §l han tholr FEIN 4 27-0255041 and
statos thal they are Incomorated In New Joreny., | don't bollove wo have receivod any registration feos for thie company.
Dolores Bennett, ARC, ARM, AIS

Btale of Nevada

Divislon of ouanco

788 Felnvaw Driva, Suite 300
Carson Clty, Nevada 82701
{775} 687-4270 % 250

From: Ben Glliard

Sent: Wednesday, July 14, 2010 4:34 PM

Yo: Duve Etickson; Lara Pellegrink Kristy Scott; Dolores Bannatl; Felecta Tuin
Suhjact: FA: Cholea Home Wamanty

Does anyone have anything on “Cholce Home Warranty™?

;‘;omz Singer, Alan (Dl'(’:’)'m H
Sent: Wednesday, July 14, 2010 3:46 PM

DIVISION-SDT000405
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HiBen,
| learned that Elzabeth Saenz fefk the agency = sorry to hear that, | enjoyed working with herl
§ am watting to ask your help. We received a Cholce Hame Warranty complaint and | wanted to ask if you would plesse

check and see If your stete has taken any actlon or issued any order or had any complaint sbout Cholce Home Warranty.
1f there was onlya complaint and no regulatory arder or other action taken, | went to leam tha disposition.

1 appreclate yous halp.

Thanks,

Alsn

Alan Michael Singer

Suft Attorney

Lega! Affairs

ORice of the Insuranca Commissioner
PO Box 40255

Olympla, WA 98504-0255

360-725-7T046
360-586-0152 Fax
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Denstt
A 11,2001 80O AN

: Geradbls Horre Warranty, LLC (Ovg. 1D # 112841)

From:
Gend:

1]
i

Yo!
Sodjects

2

For file,

Dolores Bennetl, ARC, ARM, AIS, AINS

Inewrnoe Examinar
Proparly 8 Castalty Section
Nevade Divigorn of nsurence
1818 E. Colleges Parkway, Sulte 103
Carson Cliy, NV 80708
direcl: {770) 8870763
maln: [778) GAT-0T00
tg: {770} 6810107
¥

Visit us online at tha Sorvice Contracis Section for sarvice contraci provider requirements, fiting information, and move.

Frum; Ted Sader

Sent: Monday, July 11, 2011 B:08 AM

To: Dolores Bennett

Cc2 David Hall; Ted Bader

Subjfectt RE: Sensible Home Warranty, LLC (O ID # 113841)

Thenk you. David and | discyssed (hs befora ha respordod io you and | concur with hia gporalyal, Should you discover
mymmbawnnmm.pummoum

Yed L. Bader, CFE, Senlor Invastigator
£nforcement Unit, Nevada Division of imurance
1818 East College Parkway

Carson City, NV 89706

thader@dol state,nv.ss

{775) 687-0711; FAX: (775) 6870787

I you hold a cat by the 1all you learn things you cannot learn sny other way.
Mark Twaln

Trils electronio masanga trenamission contbia iformation which is confidentlad ond priviaged. This moleral b prolecled
under the kawa of T porticipating stalos end fodard ogonclos, bchuding undar the Information Sharing and Confidonitalily
Agreemant and os attomey wark product, atlomoy cliont communications of s relaing to an invastigation of examination,
The Infocmalion is Intentded 1o be for tha use of the thdividusts nsmod ahave. I you sre nat the infended reciplent, bo
pwrare that any disclosure, copying. distibution of tae of tha conlonla of thig moassoge s prohiblied, il you have recsvod
this edoctronts Lmnsenission In efror, plesse nollly us by lsiephone (775-687-0711) or by elactronic mak

tothadentudol ntsio.nva immsdiately.

From: Dolores Bennett

Seont: Monday, July 11, 2011 7:35 AM

To: Ted Bader

Ce: Dokores Bennett

Subject: PW: Sensible Home Warranty, ULC (Org, TD # 113841)

DIVISION-SDT000407
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Page 2 0(3

Fyi

Please nott; our new addrass and phone aumber:

Dolores Bennett, ARC, ARM, AIS, AINS

{nsuranca Examiner
Proparly & Casualty Bection
Navada Division of Insuranco

4848 E, Chilago Parkway, Sulte 103
Carson Cjty, NV 80708
direct; {770) 6370783
matnz  (778) 0870700
fox:  {778) 6870787
dbangell i)

vuuu-omnmmesmmmmmmmmmxmmwm.mmmmwmm.

|3

From: David Hal

Sent: Friday, July 09, 2011 9:16 AM

To! Dolores Bennett

Subjectt RE: Sensible Home Warrenty, LAC (Omp. 1D # 113841)

We are In the protess of filing a complaint againet Cholce Home Warranty. Tha connection with
Sensibla Is difficult to prove, 5o we are going to hald off on following that up unless it bacomas an
issue.

David R. Hall

Insurance Counsel

Department of Businees and Induslry
Divislon of insurance

1518 College Phkwy., Suite 103
Carson City, NV 89708

Phone: (775)687-0700

Faxc (775)687-0787

Emalk

3 ot Pxiividio! o gy 0 whom B eddreiand, Any
Feeviow, chassasnORON, OF Coning . prohibied X{ronko C o Pryacy
A, 18U 8.0, 2310-2528. Hyou aro it Bw lotonded , PRzt conted T saniae by 1y emalt wid daatioy it mopies of S orghocl ranasgn

Fron Dolores Bennett

Sants Friday, July 01, 2011 10:51 AM

To: Ted Bader

Cc2 David Hal; Ben Gillord

Subject Seralble Home Warranty, LLC (Org. ID # 113841)

Re: Sensible Home Warranty, LLC [Org. 1D 8 113841)

Ted:

Juny Parks wanted me to follow up with you or David Hslt1o make sure there’s no problem with Sensihle Homs
Warranty, LLC in relation to CHW Group Inc., dba Cholce Homz Warranty, You hod o copy of records from New Jersey
that estabiished & velalion btweaen tha two, Have you spaken to David Hsll sbout this situation? Choles Home warranty
15 not reglistered with us,

Pleage note our new address and phone number:

DIVISION-SDT000408
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Doloves Benattt, ARG, Ak. , AlS, AINS

insurknce Examiner
Proparty & Casuaity Geclion
Nevads Qivision of Insuranca
1818 E, Cbilage Parkway, Suite 103
Carson Cily, NV 80708
direct: {778) 687-0783
main: (778} 8870700
fax:  (775) 6870787
banna

Visit us oniine st the Serviea Coniracts Soction for service contract provider requiremants, fling information, end mara.
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CERTIFICATE OF SERVICE

I hereby certify that I have this date served the FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDER OF THE COMMISSIONER, in CAUSE NO.
18.0095, via electronic mail, and by mailing a true and correct copy thereof via Certified Mail,
return receipt requested, properly addressed with postage prepaid, to the following: .

Kirk B. Lenhard, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: klenhard@bhfs.com

CERTIFIED MAIL NO. 7017 3380 0000 0598 4544

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106

E-MAIL: tchance@bhfs.com

CERTIFIED MAIL NO. 7017 3380 0000 0598 4551

Lori Grifa, Esq.

Archer & Greiner, P.C.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, NJ 07601

E-MAIL: lgrifa@archerlaw.com
CERTIFIED MAIL NO. 7017 3380 0000 0598 4568

Attorneys for Respondent Home Warranty Administrator
of Nevada, Inc. dba Choice Home Warranty

and a copy of the foregoing was sent via electronic mail and by Inter-departmental mail to the
following:

Richard Yien, Deputy Attorney General
Nevada Attomey General’s Office

E-MAIL: rvien(@ag.nv.gov.

Joanna Grigoriev, Senior Deputy Attomey General
Nevada Attorney General’s Office
E-MAIL: jgrigoriev(@ag.nv.gov

Attorneys for the Division of Insurance

DATED this 2™ day of January, 2019.

;
Eniployee of tile Statd of Nevada~
Department of Busings and Industry
-1- Division of Insurance Exhiblt Page
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HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
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Constance L. Akridge, Esq.

Nevada Bar No. 3353

Sydney R. Gambee, Esq.

Nevada Bar No. 14201

Brittany L. Walker, Esq.

Nevada Bar No. 14641

HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com
srgambee@hollandhart.com
blwalker@hollandhart.com

nL00 & FILED
W3 HAY 28 PH L ik

BT fa e
ARG Ul Re

CLERA

By HERCEERGAD

Attorneys for Home Warranty Administrator of Nevada, Inc.

dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
V.
STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative

agency,

Respondent.

Case No.: 170C 00269 1B
Dept. No.: 1

NOTICE OF AMENDMENT TO RECORD
ON APPEAL

Petitioner Home Warranty Administrator of Nevada, Inc., dba Choice Home Warranty

(“HWAN™) hereby provides notice of amendment to the Record on Appeal. Pursuant to the Order

Granting Petitioner’s Motion for Leave to File Supplemental Memorandum of Points and

Authorities Pursuant to NRS 233B.133 and Amend the Record on Appeal (filed herein on March

Page 1 of 4

12555019 1
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HOLLAND & HART LLP
Las Vegas, Nevada 89134

9555 Hillwood Drive, 2nd Floor

10
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28

13, 2019 with notice of entry filed on May 21, 2019),! the following will be included in the Record

on Appeal with this Court:

EXHIBIT 1 Order Regarding Exhibits KK, LL & MM 004764 -
EXHIBIT 2 HWAN’s Brief Regarding Exhibits KK, LL, and MM 0%(214:72676-
EXHIBIT 3 The Division’s Opposition to Exhibits KK, LL and MM 0%%7213—
EXHIBIT 4 HWAN’s Reply to the Division’s Opposition to Exhibits 0%(211/78821-
KK, LL and MM 004786

DATED this _/§ g day of May, 2019.

f AN
Ol A e
Constance.L. AKfidge, Esq.
Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.
HOLLAND & HARTLLP

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Home Warranty Administrator
of Nevada, Inc. dba Choice Home Warranty

THWAN was not served with this order until May 17, 2019.

Page 2 of 4
12555019 1
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CERTIFICATE OF SERVICE
I hereby certify that on the Zﬁ day of May 2019 a true and correct copy of the foregoing

NOTICE OF AMENDMENT TO RECORD ON APPEAL was served via email and by
depositing same in the United States mail, first class postage fully prepaid to the persons and

addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General

STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101
ryien@ag.nv.gov jgrigoriev@ag.nv.gov

Attorneys for State of Nevada, Department Of  Attorneys for State of Nevada, Department Of
Business and Industry — Division of Insurance  Business and Industry — Division of Insurance

HOLLAND & HART LLP
Las Vegas, Nevada 89134

9555 Hillwood Drive, 2nd Floor

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

12555019 1

At ).

An Employee of Helland & Hart LLp

Page 3 of 4
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9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

HOLLAND & HART LLP

10
11
12
13
14
15
16
17
18
19
20

2
22
23
24
25
26
27
28

INDEX OF EXHIBITS

EXHIBIT 1 Order Regarding Exhibits KK, LL & MM 004764 -
EXHIBIT 2 HWAN?’s Brief Regarding Exhibits KK, LL, and MM 0%2%76676—
EXHIBIT 3 The Division’s Opposition to Exhibits KK, LL and MM 0%%777743-
EXHIBIT 4 HWAN’s Reply to the Division’s Opposition to Exhibits O%%;SSZI—
KK, LL and MM 004786

Page 4 of 4
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EXHIBIT 1

Order Regarding Exhibits KK, LL. & MM

EXHIBIT 1

Order Regarding Exhibits KK, LL & MM
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N
STATE OF NEVADA JE OCT 31 2018

DEPARTMENT OF BUSINESS AND INDUSTRY |i
DIVISION OF INSURANCE
e, of !nsuranccj:e
IN THE MATTER OF CAUSE NO. 17.0050 Stale of Nevada
HOME WARRANTY ADMINISTRATOR

OF NEVADA, INC. dba CHOICE HOME
WARRANTY,

Respondent.

ORDER REGARDING EXHIBITS KK, LL & MM

On or about September 6, 2018, the Hearing Officer received a copy of the First Judicial
District Court’s Order Granting Petitioner’'s Motion for Leave to Present Additional Evidence
(“Remand Order”) in the matter of Home Warranty Administrator of Nevada, Inc. dba Choice Home
Warranty v. State of Nevada, Department of Business and Industry, Division of Insurance, Case No.
17 0C 00269 1B, Dept. No. 1. The Remand Order instructs the Hearing Officer to “consider
Petitioner’s Proposed Exhibits KK, LL, and MM . . . and determine whether the Evidence is material,”
and to issue a new decision reflecting the Evidence’s impact on the original findings. (Remand Ord. at
2:10-12.)

Having reviewed Exhibits KK, LL, and MM, the purpose of these Exhibits is not readily
apparent. Therefore, to fully consider the materiality of these exhibits, consistent with the Court’s
Remand Order, the Hearing Officer HEREBY ORDERS the Parties to file the following:

1. Home Warranty Administrator of Nevada, Inc. (“HWAN"} shall address the purpose for
which Exhibits KK, LL, and MM are offered. The brief must be filed no later than

5:00 p.m. on November 13, 2018.

2. If the Division of Insurance (“Division”) has any objection or opposition to the Exhibits,

the Division may file the objections or opposition no later than 5:00 pm. on

November 20, 2018,

Each Party’s brief may not exceed 5 pages. The Parties may file their briefs electronically through the
Hearing Officer’s Legal Secretary, Yvonne Renta at yrenta@doi.nv.gov. In order to expedite this

matter and reduce the cost of service to the Parties, the Hearing Officer finds that good cause exists to

-1-
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allow the Parties to use electronic service. Thus, if the Parties so stipulate, service may be met through
clectronic service.
At ()
So ORDERED this y day of { ﬁ) b ,2018.
Alexia M{ Emmermann
Hearing Officer
e

004765

AA002145



19

20

21

22

23

24

25

26

27

28

I hereby certify that I have this date served the ORDER REGARDING EXHIBITS
KK, LL & MM, in CAUSE NO. 17.0050, via electronic mail and by mailing a true and correct
copy thereof via First Class mail, properly addressed with postage prepaid, to the following;

Kirk B. Lenbard, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: klenhard @bhfs.com

Travis F. Chance, Esq.

Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, NV 89106

E-MAIL: tchance @bhfs.com

CERTIFICATE OF SERVICE

Lori Grifa, Esq.

Archer & Greiner, P.C.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, NJ 07601
E-MAIL: |grifa@archerlaw.com

and copies of the foregoing were sent via electronic mail to:

Richard Yien, Deputy Attorney General
Nevada Attorney General’s Office

E-MAIL: ryien@ag.nv.gov
DATED this 31* day of October, 2018.

Ui Lt

Emp'l:)fée of the State of Nevada

Deparyment of Business and Industry
Division of Insurance

-l 004766
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HWAN's Brief Regarding Exhibits KK, LL, and MM

EXHIBIT 2
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BROWNSTEIN HYATT FARBER SCHRECK, LLP

106 North City Parkway, Suite 1600

Las Vegas, NV 8910645614

702 382 2103
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KIRK B. LENHARD, ESQ., Nevada Bar No. 1437

klenhard@bhfs.com

TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800

tchance@bhfs.com

BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600
Las Vegas, NV 89106-4614
Telephone: 702.382.2101
Facsimile: 702.382.8135

LORI GRIFA, ESQ., NJ Bar No. 011551989
lgrifa@archerlaw.com

ARCHER & GREINER, P.C.

21 Main Street, Suite 353

Hackensack, NJ 07601

Telephone: 201.342.6000

Facsimile: 201.342.6611

Attorneys for Respondent

STATE OF NEVADA - DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE

IN THE MATTER OF:

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. dba CHOICE HOME
WARRANTY,

Respondent.

CAUSE NO.: 17.0050

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC. d/b/a CHOICE HOME
WARRANTY’S BRIEF REGARDING
EXHIBITS KK, LL, AND MM

Respondent HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. d/b/a Choice
Home Warranty (“HWAN?”) hereby submits the instant Brief Regarding Exhibits KX, LL, and
MM, pursuant to the Order entered October 31, 2018 (the “Brief”). This Brief is made and based

upon the pleadings and papers on file herein, the following arguments, and any oral arguments of

counse] that are agreed to be considered.

DATED this 13th day of November, 2018.

BROWerjIN HYATT FARBER SCHRECK, LLP

BY:

KIRICKEENHARD, ESQ., Nevada Bar No. 1437
% F. CHANCE, ESQ., Nevada Bar No. 13800
iRIFA, ESQ., NJ Bar No. 011551989

TRA
LORI

Attorneys for Respondent

17809600

004767
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BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Saite (600

Las Vegas, NV 89106.4614

702 382 210}
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I INTRODUCTION

On Dec ember 18, 2017, a Findings of Fact, Conclusions of Law, Order of Hearing
Officer, and Final Order of the Commissioner (the “Decision”) was issued in this Cause. The
Decision found that HWAN had violated NRS 686A.070 five times by representing it was self-
administered in its 2011-2015 renewal applications when CHW Group, Inc. (“CHWG”) was its
administrator, It also found that HWAN had conducted business in an unsuitable manner under
NRS 679B.125 and NRS 690C.325 by allowing CHWG to sell and offer for sale service contracts
on HWAN’s behalf because CHWG does not hold a certificate of registration.

On December 22, 2018, HWAN timely filed a Petition for Judicial Review of the Order
with the First Judicial District Court and on April 19, 2018, HWAN filed a Motion for Leave to
Present Additional Evidence (the “Motion™) — namely, Exhibits KX, LL, and MM — for the
hearing officer’s consideration. The district court entered an order on September 6, 2018 granting
the Motion and requiring the hearing office in the instant cause to “receive the [Exhibits] and
determine if [they] are material, and, if so, whether it would have had any impact on the final
decision.”' Pursuant to the hearing officer’s order entered herein on October 31, 2018, HWAN

submits the instant Brief outlining the relevance of the Exhibits.

IL ARGUMENT

A. Exhibits KK, LL, and MM are relevant to whether the Division should be
equitably estopped from penalizing HWAN for its relationship with CHWG,

The Exhibits are directly material to numerous issues and findings in the Decision itself
related to the Division’s knowledge of certain facts. Specifically, HWAN’s argument that the
Division should be equitably estopped from penalizing HWAN for its relationship with CHWG
was rejected because “[t]here is no evidence that the Division knew that CHW Group and Choice
Home Warranty were the same.” 2 Exhibit KK clearly establishes that no later than November 7,
2011, the Division was fully aware of the fact that CHWG used the fictitious name Choice Home
Warranty. Moreover, there can be no merit to any contention that the Division thought Choice
Home Warranty was HWAN since the Division did not require that HWAN file the fictitious

name Choicc Home Warranty until 2014,

! See Order Granting Pet.’s Mot. for Leave to Present Add'l Evidence, attached hereto as Exhibit 1.
% See Decision 23:21-22.
1
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Furthermore, Exhibit LL shows that the Division’s Legal Department had been
investigating CHW Group, Inc. dba Choice Home Warranty in response to questions about
“Choice Home Warranty.” In other words, a simple inquiry into any information on “Choice
Home Warranty” was easily identifiable by the Division as relating to CHWG, as early as July
15, 2010, Exhibit MM, also an e-mail exchange, corroborates that the Division was fully aware
that “CHW Group, Inc.” was in fact the same as Choice Home Warranty.

It is equally indisputable that the Division knew that CHWG was selling service contracts

on behalf of HWAN and explicitly authorized the structure of that relationship. In the Decision,

the Hearing Officer rejected HWAN’s arguments regarding equitable estoppel based upon the
conclusion that “[t]he record likewise shows no evidence that the Division was aware that CHW
Group was selling contracts in Nevada, only that Choice Home Warranty was selling contracts in
Nevada.”® Exhibit KK shows that in 2011 the Division knew CHWG was selling service
contracts on behalf of HWAN and that the Division ultimately decided that CHWG could sell
service contracts backed by HWAN, as the provider, by approving HWAN’s service contract with
full knowledge of the relationship between HWAN and CHWG,

NRS 690C.070 defines provider as a “person who is obligated to a holder pursuant to the
terms of a service contract to repair, replace, or perform maintenance on, or to indemnify the
holder for the costs of repairing, replacing, or performing maintenance on, goods.” The record
for this hearing demonstrates that CHWG has never been a provider in the State of Nevada, and
the Exhibits demonstrate that the provider has always been HWAN and the Division has known
this since at least 2011. Accordingly, Exhibits KK, L.LI. and MM clearly show that the Division
must be equitably estopped from seeking to penalize HWAN for utilizing CHWG to sell service

contracts because it explicitly approved the relationship and HWAN relied upon that approval.

B. Exhibits KK and LL are relevant to the issue of whether HWAN made false
representations of material fact.

The Decision imposed a fine on HWAN for not correcting the pre-populated entry of
“self” as HWAN’s administrator in HWAN’s renewal applications. Leaving aside that the failure
to correct this information was not a knowing misrepresentation, Exhibit KX notes the corporate

identity of HWAN as “Home Warranty Administrator of Nevada, Inc.” It also notes that “Choice

3 See Decision 23:22-24.
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Home Warranty” is HWAN’s administrator and has an office address in New Jersey. Further, as
detailed above, Exhibit LL clearly shows the Division knew that “Choice Home Warranty” was
CHWG in 2010, Taken together, the only logical conclusion from Exhibits KK and LL is that the
Division was obviously aware that HWAN was a separate entity from CHWG/“Choice Home
Warranty.” Moreover, these documents demonstrate that any error in the renewal application was
not a knowingly false entry since the entry was contrary to all of the information provided to the
Division through other documents. HWAN’s inadvertent mistake cannot rise to the level of a
knowing misrepresentation. Thus, even if HWAN made a mistake by failing to correct the “self”

entry on its prior renewal applications, the Division knew that CHWG was administrator.

C. The Exhibits indicate that the testimony at the hearing was inaccurate and
that the Division has known all along that CHWG sells on behalf of HWAN,

As sct forth above, the Exhibits indicate several important facts related to the Division’s
knowledge: (1) that “Choice Home Warranty” is and was CHWG; (2) that HWAN and CHWG
were separate legal entities; (3) that CHWG/“Choice Home Warranty” was not certificated and
was selling service contracts in Nevada with the Division’s knowledge and explicit approval; and
(4) that HWAN used CHWG as its contract administrator. These facts, taken together, are
relevant to the credibility of certain testimony made at the hearing. As the Decision noted, Rajat
Jain testified that “iJt was identified that Choice and HWAN were one and the same entity, that
Choice was not selling illegally because HWAN was a licensed entity in Nevada.”

But this testimony is directly contradicted by the Exhibits, which show that the Division
has long known that CHWG is Choice Home Warranty. The Exhibits further show that the
Division clearly knew CHWG had been selling service contracts in Nevada and approved of the
relationship. Contrary to Mr. Jain’s testimony, then, the Division had specific knowledge that
“Choice and HWAN were” not the same entity. In other words, the Division plainly knew that
CHWG was selling contracts in Nevada without a certificate and, more importantly, was selling
on behalf of HWAN as early as 2011 and never took any affirmative action due to this
arrangement — likely because it knows that contract administrators and sales agents are not

required to be certificated under Nevada law.” Indeed, not only was the Division aware of these

4 See Hr'g Tr., Day 1 at 117:12-15.
% Indeed, the Division’s own website contains numerous approved service contracts where the seller is not

3
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facts, it explicitly approved the relationship between CHWG and HWAN. Consistent with the
foregoing, the Decision erred in finding that HWAN engaged in unsuitable conduct by allowing

an uncertificated entity to sell contracts on its behalf.

D. The Exhibits establish that the Decision erred by imposing penalties bevond
the time permitted by the applicable statute of limitations.

The Decision ultimately imposed penalties pursuant to Nevada statutes for making false
entries of material fact in its 2011-2015 renewal applications and for allowing CHWG to sell
service contracts on its behalf since 2010.° As is set forth above, the Exhibits are relevant to the
correctness of each of these findings and indicate that the Division was aware that CHWG was
selling service contracts on behalf of HWAN as early as 2011. On this basis, the Exhibits are
relevant to show that the current penalties violate the applicable statute of limitations. NRS
11.190(4)(b) is clear that “[a]n action upon a statute for a penalty or forfeiture, where the action is
given to a person or the State” is two years. Enforcement actions and penalties against contract
providers are clearly given to the Division and the Exhibits’ timeline indicate that no penalties
may be imposed for conduct prior to May 8, 201 5. The Decision should be revised accordingly.

E. Even if the Exhibits are privileged, that privilege has been waived.®

To the extent that the Division will argue in opposition that the Exhibits are privileged and
must therefore not be considered, such a contention is without merit. As a threshold matter, the
District Court’s order requires the Hearing Officer to receive and consider the Exhibits so any
argument regarding privilege is moot. In any event, it is questionable as to whether these exhibits
are privileged at all, A privileged communication under Nevada law is one made between a client
and lawyer for the purposes of facilitating legal services. See NRS 49.095. Exhibit LL is not
directed to a Division attorney.’ And, although Exhibits KK and MM are made to David Hall, a

Division attorney, they do not on their face appear to be requesting legal advice or services.'®

certificated, See, e.g., hitp://di.nv.gov/ins/f2p=600:35:0:

¢ See Decision at 25:19-20; 27:13-21. These penalties were imposed pursuant to NRS 686A.070, NRS

686A.181(1)(a), NRS 679B.125, and NRS 690C.325(1).

7 This is because the Division did not initiate the instant cause until May 9, 2017.

¥ Due to the outstanding and unresolved claim of privilege of the e-mails, HWAN has made best efforts not to

directly quote or attach the Exhibits.

? See generally Ex. 3.

1 See generally Exs, 2, 4. See also Wynn Resorts, Ltd. v. Eighth Jud. Dist. Ct., 399 P.3d 334, 341 (Nev. 2017).
4
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Even if the Exhibits are privileged, however, that privilege has been waived. Nevada law
has long held that “[i]f there is disclosure of privileged communications, this waives the
remainder of the privileged consultation on the same subject.” Cheyenne Const., Inc. v. Hozz, 102
Nev, 308, 311-12, 720 P.2d 1224, 1226 (1986). Here, the Division voluntarily produced the
Exhibits in response to a properly served subpoena duces tecum. This voluntary disclosure
waived any privilege that could have attached to them.

In addition, “where the client has placed at issue the substance or content of a privileged
communication,” waiver attaches. Wynn Resorts, 399 P.3d at 345, This is because “[a] party is
not allowed to assert the privilege when doing so places the claimant in such a position, with
reference to the evidence, that it would be unfair and inconsistent to permit the retention of the
privilege because the attorney-client privilege is not to be both a sword and a shield.” Mendoza v.
MecDonald’s Corp., 213 P.3d 288, 304 (Ct. App. 2009) (internal quotations omitted). Here, the
Division has argued directly contrary to the facts these very Exhibits make evident, as described
hereinabove, at length on review.'' The Division attempts to use the privilege as a sword, when it
is meant to be a shield, and this it cannot do. The Division should not be permitted to invoke the
privilege so that it can take a position that is directly contradictory to the facts.

III. CONCLUSION

Based upon the foregoing, the Exhibits should be considered and admitted into the record
here and appropriate reconsidered findings made by the hearing officer as set forth above. In
addition, HWAN requests that the hearing officer attach the Exhibits to any supplemental order
entered to allow for proper review by the district court.

DATED this 13th day of November, 2018.

BROWNSTEIN HYATT FARBER SCHRECK, LLP
BY:

KIRK BYEENHARD, ESQ., Nevada Bar No. 1437
TRAWSF. CHANCE, ESQ., Nevada Bar No. 13800

Attorneys for Respondent

" See Division’s Answering Br., attached hereto as Exhibit 2, at 11:11-12; 12:14-17; 12:14-13:9; 17:12; 22:16-17,;
23:4-5;34:12-13; 34:17-18.
5
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I hereby certify that I am an employee of Brownstein Hyatt Farber Schreck, LLP, and that
on the 13th day of November, 2018, I caused a true and correct copy of the foregoing HOME
WARRANTY ADMINISTRATOR OF NEVADA, INC. d/b/a BRIEF REGARDING
EXHIBITS KK, LL, AND MM to be served, U.S. Mail, postage prepaid, and via electronic

mail, to the following:

BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614
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Richard P. Yien, Esq., Deputy Attorney General
Office of the Attorney General

100 North Carson Street

Carson City, NV 89701

Telephone: 775-684-1100

ryien@ag.nv.gov

Joanna Grigoriev, Sr. Deputy Attorney General
Office of the Attorney General

Grant Sawyer Bldg.

555 E. Washington Ave. Suite 3900

Las Vegas, Nevada 89101

jgrigoriev(@ag.nv.gov

Attorneys for Petitioner State of Nevada, Department Of
Business And Industry - Division Of Insurance

ALEXIA M. EMMERMANN, ESQ.
Hearing Officer

Department of Business and Industry
Division of Insurance

1818 East College Parkway, Suite 103
Carson City, NV 89706

Email: yrenta@doi.nv.gov
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The Division's Opposition to Exhibits KK, LL, and MM
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The Division's Opposition to Exhibits KK, LL, and MM
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE

IN THE MATTER OF CAUSENO. 17.0050

§
HOME WARRANTY ADMINISTRATOR ) DIVISION’S OPPOSITION TO HWAN’S
OF NEVADA, INC. dba CHOICE HOME ) PROPOSED EXHIBITS KK, LL, AND MM
WARRANTY )

)

)

Respondent.

COMES NOW the State of Nevada Depattment of Business and Industry, Division of Insurance
(“Division”) through its counsel DAG Richard Paili Yien and SDAG Joanna Grigoriev. This matter
appears before the Hearing Officer on a limited remand from the First Judicial District Court (“Court
Order”) instructing the Hearing Officer as follows: “[t]he hearing officer is to consider Petitioner’s
Proposed Exhibits KK, LL, and MM (‘Exhibits’). The hearing officer will receive the evidence and
determine whether the evidence is material, and if so, whether it would have had any impact on the final
decision.” (Order Granting Petitioner’s Motion for Leave to Present Additional Evidence 2:11-13).
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MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION/ PERTINENT FACTS

Pursuant to the instructions of the Court Order, the Hearing Officer, in turn, issued an order
requiring HWAN to submit a brief to “address the purpose for which Exhibits KK, LL, and MM are
offered.” The Division was presented with the option to file an opposition to the proposed Exhibits',
The Division objects and opposes the introduction of these Exhibits, as set forth.

IL ARGUMENT
EXHIBITS KK, LL, AND MM ARE IMMATERIAL TO THIS MATTER AND NOTHING

IN THE EXHIBITS NEGATES THE VIOLATIONS BY HWAN OR ABSOLVES IT
FROM THE RESPONSIBILITY IMPOSED BY LAW

After an administrative hearing in Cause No. 17.0050, the Hearing Officer found that HWAN
violated NRS 686A.070, by making false entries of material fact (six counts); conducted business in an
unsuitable manner in violation of NRS 690.325 and 679B.125 by using Choice Home Warranty Group
(“CHWG®), an unlicensed entity, for all activities for which Nevada law requires a certificate of
registration (23,889 contracts)?; and violated NRS 690C.320.2 (one count) by failing to make records
available to the Commissioner upon request,’ and ordered fines.* The Exhibits HWAN is seeking to
introduce are not material to any of these rulings and none would be affected by them.

HWAN makes five arguments in its brief. HWAN does not argue that the Exhibits show that it
did not violate the law. The essence of HWAN’s claim of relevancy can be characterized as follows—
because the Exhibits may be suggesting that the Division staff knew or should have known of HWAN’s
misrepresentations, HWAN should not have been penalized for them. For the reasons set forth below,
HWAN’s arguments must fail.

A, Equitable Estoppel Does Not Apply
HWAN claims that Exhibits KK, LL, and MM show that “the Division must be equitably

estopped from seeking to penalize HWAN for utilizing CHWG to sell service contracts because it

1 “[i)f the Division of Insurance has any objection or opposition to the Exhibits, the Division may file the objections
or opposition no later than 5:00 pm.m on November 20, 2018 {October 31, 2018, Order, 1: 23-25).

2 Final Order, 25;17-24, 27:18-21.

3 Final Order; 22:1-5; 27:16-17.

4 Final Order 27:13-21,
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explicitly approved the relationship . . .* (HWAN Br., 2:23). Setting aside the fact that these Exhibits do
not show what HWAN claims they show?, it is well-settled that “estoppel cannot prevent the state from
performing its governmental functions.” Chanos v. Nevada Tax Com’n, 124 Nev. 232, 238, 181 P.3d
675, 679 (2008). The Commissioner cannot be prevented from exercising her duties imposed by the
Legislature under the Insurance Code, title 57 of the NRS, including protection of the public by
disciplining licensees for their violations. HWAN’s argument that the Division should be estopped from
enforcing the law must be rejected. Even if Exhibits KK, LL, and MM did show that someone from the
Division staff could have had the knowledge of the existenice of two separate entities, it is immaterial to
whether or not the Commissioner may enforce the provisions of Title 57. Notably, HWAN does not

argue that these Exhibits in any way could show that it did not use CHWG to sell its contracts.

B. The Exhibits Are Not Relevant to HWAN's Statutory Responsibility Under NRS 686A.070
or to the Finding of Violations Thereof

HWAN claims the Exhibits are relevant to HWAN’s violations found under NRS 686A.070. In
its Complaint, the Division alleged that HWAN violated NRS 686A.070 by failing to disclose material
facts about its business in its renewal applications of the Nevada certificate of registration. The Hearing
Officer found six (6) violations of NRS 686A.070%. NRS 686A.070 provides:

A person subject to regulation under this Code shall not knowingly make
or cause to be made any false entry of a material fact in any book, report
or statement of any person or knowingly omit to make a true entry of any

material fuct pertaining to such person s business in any book, report or
statement of such person.

(Emphasis added). The language of the statute places no burden on the Division to hold the hand of an
applicant and correct any misstatements applicant enters as answers (o the questions posed in the
application. There is nothing in Exhibits KK, LL, and MM that would absolve HWAN from its
responsibility to be truthful in applications to the Division under NRS 686A.070.

It is undisputed that Victor Mandalawi (“Mandalawi™), the president of HWAN and of CHWG,

d/b/a Choice Home Warranty, did not disclose CHWG as HWAN’s Administrator in its annual renewal

% See analysis in section C of this brief,
5 Final Order, 20:17-19, 26-27; 27:13-15.
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applications. On its initial application filed with the Division on September 2, 2010, in response to the
question, “[h]ave you designated an administrator to be responsible for administration of Nevada
service contracts?” HWAN answered “No,”” even though, according to HWAN’s own representations
to this tribunal, the purported agreement between HWAN and CHW Group was signed on July 29,
2010. (See HWAN’s Ex. E, ISP Agreement). Thereafter, the false entries and omissions continued in
renewal applications. In response to the question pertaining to the “administrator” of the applicant
(question 2 of Division’s Exs. 2, 4, 5, and 21—renewal applications for years 2011, 2012, 2013 and
2016), HWAN’s reply was “self.” The answer to the same question in renewal applications for years
2014 and 2015 was left blank. (Exs. 7 and 12). When asked by the Hearing Officer who Mandalawi was
referring to by entering “self” in response to these questions, he responded, “CHW,” in direct conflict
with HWAN’s own defense that HWAN and CHWG are two separate entities.?

HWAN does not deny this. Instead, it argues that “[t]he Decision imposed a fine on HWAN for
not correcting the pre-populated entry of ‘sel’ as HWAN’s administrator in HWAN’s renewal
applications.””® This is a new argument, and it must be rejected on many grounds, mainly, because it is
irrelevant to the issue on the limited remand and because it attempts to re-litigate issues already ruled
upon.’® HWAN’s attempt to introduce a new argument that its false entries are merely “inadvertent
mistakes” to correct a “prepopulated application form” not only improper, but it is also contradicted by
tangible evidence.'!

Nothing in the proposed Exhibits even remotely affects the findings of HWAN’s violations of
NRS 686A.070—HWAN made false entries and knowingly omitted material information in violation of
NRS 686A.070. The allegation by HWAN that the Exhibits indicate knowledge by the Division of the

relationship between HWAN and CHWG, even assuming it is true, does not negate or absolve HWAN

7 Division's Ex. 22 and HWAN's Ex, P.

8 Tr,, Day 3, 46:15-25,

? HWAN Br.,, 2:25-26,

19 |t is also an attempt to introduce an alleged fact not in the record. There is nothing in this record that suggests
that the Division pre-populated HWAN's applications, including their initial application.

1l The fact that HWAN attempted to conceal CHWG as its Administrator on the initial application, coupled with its
answers in each subsequent renewal application--consistently making the same false representations—means the concealment
was, at the least, with the knowledge thereof. Moreover, evea if the renewal applications were “pre-populated,” they would
be pre-populated based on the information submitted by HWAN on its original application.
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from the mandate or the responsibility placed on the applicant by NRS 686A.070.

HWAN does not claim that any other findings of violations by the Hearing Officer would be
impacted by these Exhibits. They would not.
C. HWAN’s Argument That Witness Testimony Was Inaccurate Has No Merit

This argument, designed to justify the introduction of these Exhibits by claiming that they
discredit Division witnesses, is also without merit. Substantively, no argument is set forth on how these
proposed Exhibits may be relevant, or affect the findings. As far as any effect on the credibility of the
witnesses—HWAN’s counsel was in possession of these Exhibits during the hearing, yet no attempt
was made at that time to impeach the witnesses. In fact, counsel for HWAN voluntarily decided not to
seek admittance of these Exhibits.’? This attempt by HWAN to re-litigate the case under the guise of the
limited Court Order is disingenuous, inapposite, and untimely.

Lastly, Exhibits KK, LL, and MM, are consistent with the testimony of the Division witnesses.
These Exhibits, including privileged attorney-client communications in 2011, at best, show the
confusion among Division employees, resulting from the deceit perpetrated on the State of Nevada by
the set of overlapping characters operating CHWG and HWAN." After being told by Mandalawi that

the two entities were one and the same* '%, the Division allowed HWAN to register Choice Home

12 See Tr., 9/14/17, 107:8-15.

13 CHWG was selling service contracts as Choice Home Warranty in various states, including Nevada, as carly as
2008, and it had run into problems in some jurisdictions for selling without a license. Mandalawi testified:

Q: In 2010, in Nevada, right before you started the HWAN, there were a few problems, correct?

Yes.

Well, the nature of the problems in Oklahoma, California and Washington were basically of the same
nature, right?

Yes.

And that involved selling without —

Selling without a license.

And in Nevada?

Yes.

Nevada, a similar problem?

Yeah (Tr.9/13/17, 139:14-25, 140:1-5

what was the company against whom the allegations {consumer complaints] were made?
. CHW Group. (Tr., 9/13/17, 138:24-25).

4 Chief Jain testified; “[a]t some point, there was a discussion with Mr. Mandalawi, It was identified that Choice
and HWAN were one in the same entity, that Choice was not selling illegally because HWAN was a licensed entity in
Nevada. And Mr. Mandalawi then chose to register Choice in the state and surrendered the certificate of registration and
agreed 1o the new certificate showing HWAN dba Choice.” Tr., 09/12/17, 117: 11-18.

15 This is also supported by testimony of comingling of funds between HWAN and CHWG Tr,, 09/12/17, 69:21-

POPOPOPOP OF

72:18.
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Warranty as its d/b/a to avoid confusion among consumers. This is also consistent with HWAN’s own
annual renewal applications, which never disclosed an administrator. It was precisely because the
Division thought that HWAN and “Choice Home Warranty” were one entity, that it requested that
HWAN register a dba, as the public already knew it as “Choice Home Warranty.”'¢

Believing the two entities to be one and the same, the Chief of Property and Casualty at the
Nevada Division of Insurance testified, “[flrom every documentation that I have seen, from the
consumer complaints that we have seen, from the dba’s, from the service contract form that is out in the
market, from the email advertisements that we have heard consumers receive, in fact, I have received
them, there is no doubt in my mind that Choice Home Warranty is the same entity as Home Warranty
Administrators of Nevada.”'7 HWAN’s attempt to now use its own deception, resulting in confusion
among Division staff, to in order to discredit Division witness by arguing the witness should have been

aware of the lies and deceit perpetrated by HWAN, is troubling, absurd, and untimely.

D & E. HWAN’s Attempt to Re-litigate the Case by Introducing New Arguments for the First
Time is Improper as is HWAN’s Attempt to Introduce the Issue of Waiver of Privilege in
this Limited Remand Order.

HWADN, again, audaciously oversteps the scope of this briefing by attempting to introduce new
legal arguments and theories. The Division’s position is that improper and, again, beyond the scope of
the limited charge in the Court Order. HWAN introduces a new argument citing NRS 11.190(4)(b) for
the first time. Additionally, in an attempt to bypass the District Court’s ruling and use these exhibits in
the pending PJR, HWAN argues that the Division waived its privilege. The Division has not waived
any such privilege. Moreover, the District Court still needs to find “good reasons” pursuant to NRS
233B.135 (1)(a) in order to admit these exhibits into the record. Because the District Court decided to
first address the issue of materiality, by remanding it to the Hearing Officer prior to addressing whether
“good reasons” exist, no such admittance of privileged information has occurred. These issues are
beyond the scope of the limited remand order and need not be addressed to answer the question posed
by the District Court. The charge of the Hearing Officer is limited to determining whether the proposed

exhibits would have been material and had any affect as to her Final Order; no more.

16 Tr,, 09/12/17, 114:21-115:18.
17Tr,, 09/12/17, 117:21-118:2.

004779

AA002161



L.  CONCLUSION
For the reasons set forth above, the Exhibits are not material to the issue of HWAN’s statutory

responsibilities or to the finding of violations thereof.

DATED this 20th day of November 2018.

ADAM PAUL LAXALT
Afttorney General

N Temm—N

By: > Lo
JOANNA N. GRIGORTEV
Senior Deputy Attorney General
555 East Washington Ave., Suite 3900
Las Vegas, NV 89101
(702) 486-3101
RICHARD PAILI YIEN
Deputy Attorney General
100 No. Carson Street
Carson City, NV 89701
(775) 684-1129
Attorneys for the Division of Insurance
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CERTIFICATE OF SERVICE

I certify that | am an employee of the State of Nevada Attorney General’s Office and that on the
20" day of November 2018, I served the foregoing Nevada Division of Insurance’s DIVISION'S
OPPOSITION TO HWAN’S PROPOSED EXHIBITS KK, LL, AND MM via email and by U.S.

Mail, postage prepaid, as follows:

Alexia Emmerman, Esq., Hearing Officer
Attn: Yvonne Renta

yrenta@doi.nv.gov

Department of Business and Industry
Division of Insurance

1818 E. College Pky., Ste. 103

Carson City NV 89706

Kirk B. Lenhard, Esq.

klenhard@bhfs.com
Travis F. Chance, Esq.

tchance@bhfs.com

Brownstein Hyatt Farber Schreck, LLP
100 N. City Pky., Ste. 1600

Las Vegas NV 89106-4614

Lori Grifa, Esq.
lgrifa@archerlaw.com
Archer & Greiner, P.C.
21 Main St., Ste. 353
Hackensack NJ 07601

(Licre (Apliy
An Employee of e
Office of the Attorney General
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EXHIBIT 4

HWAN's Reply to the Division's Opposition to Exhibits
KK, LL, and MM

EXHIBIT 4

HWAN's Reply to the Division's Opposition to Exhibits
KK, LL, and MM
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BROWNSTEIN HYATT FARBER SCHRECK, LLP

Las Vegas, Nevada 89106
(702) 382-2101
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KIRK B. LENHARD, ESQ., Nevada Bar No. 1437
klenhard@bhfs.com

TRAVIS F. CHANCE, ESQ., Nevada Bar No. 13800
tchance@bhfs.com

BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106-4614

Telephone: 702.382.2101

Facsimile: 702.382.8135

LORI GRIFA, ESQ., (Admitted pro hac vice)
lgrifa@archerlaw.com

ARCHER & GREINER P.C.

21 Main Street, Suite 353

Hackensack, NJ 97601

Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator of

Nevada, Inc., dba Choice Home Warranty

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
DIVISION OF INSURANCE

IN THE MATTER OF

HOME WARRANTY ADMINISTRATOR

OF NEVADA, INC., dba CHOICE HOME HOME WARRANTY
ADMINISTRATOR OF NEVADA, INC.

d/b/a CHOICE HOME WARRANTY’S
Respondent. REPLY TO DIVISION’S OPPOSITION
TO ITS BRIEF REGARDING
EXHIBITS KK, LL and MM

WARRANTY, a Nevada corporation,

Respondent HOME WARRANTY ADMINISTRATOR OF NEVADA, INC. d/b/a Choice
Home Warranty (“HWAN”), a Nevada corporation, hereby replies the Division of Insurance’s
November 20, 2018 Opposition (the “Opposition™) to HWAN’s November 13, 2018 Brief
Regarding Exhibits KK, LL and MM (the “Exhibits”) in light of material mischaracterizations of
the terms of the underlying Order and prior sworn testimony adduced in the instant Cause.

HWAN requests this Reply at it is necessary to correct the record.

i

16302719.2

CAUSE NO.: 17.0050
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BROWNSTEIN HYATT FARBER SCHRECK, LLP
100 North City Parkway, Suite 1600
Las Vegas, Nevada 82106
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DATED this 21st day of November, 2018,
BROWNSTEIN HYATT FARBER SCHRECK, LLP

KIRK B. LENHARD, ESQ., NV Bar No. 1437
klenhard@bhfs.com

TRAVIS F. CHANCE, ESQ., NV Bar No. 13800
tchance@bhfs.com

100 North City Parkway, Suite 1600

Las Vegas, NV 89106:4614

Telephongr 702.383.210] )

Facsimi} ¢: 7023’82.81}37 e

ARCHER & GREINER P[C

S b g .S
'\5-/(‘}/ N/ /
BY: | \. /W

IJ

LORI \QKIFA, ESQ.
(Admitted pro hac vice )
lgrifa@archerlaw.com

21 Main Street, Suite 353
Hackensack, NJ 97601
Telephone: 201.342.6000

Attorneys for Respondent Home Warranty
Administrator of Nevada, Inc., dba Choice Home
Warranty

16302719.2
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MEMORANDUM OF POINTS AND AUTHORITIES

HWAN incorporates by reference the procedural and factual background set forth in its
April 19, 2018 Motion before the First Judicial District Court, that Court’s September 6, 2018
Order (the “Order”) granting HWAN’s Motion, as well as HWAN’s November 13, 2018 Brief.
For the sake of brevity, HWAN will not restate that which is contained therein.

The Division, by Sr. Deputy Attorney General Joanna Grigoriev, filed an Opposition to
Respondent’s Brief on November 20, 2018. Said Opposition, at Page 2, misstates the terms of the
Order of the First Judicial Court in a material way. The Division “objects to and opposes” the
introduction of these Exhibits”. Neither an objection, nor an opposition is available to the
Division pursuant to the terms of the Court’s September 6, 2018 Order. That Order very plainly
required the hearing officer “receive the [Exhibits] and determine if they are material and would

have had any impact on the final decision.”" Indeed, the Division quotes this very directive on

Page 1 of its Opposition brief. It should be clear that the hearing officer has been ordered to

receive the Exhibits and will do so.

The Division further argues that the Exhibits cannot be received because they were
available during to HWAN during the instant Cause and HWAN “voluntarily decided” not to use
them. The Division goes further to suggest the April 19, 2018 Motion is a tactic which is
“disingenuous, inapposite, and untimely.” This jibe ignores the procedural posture of the motion
and the Order. To be clear, these Exhibits were not addressed by either party or their witnesses in
the underlying hearing because the Division had never given notice of any fact, claim or argument
in any complaint or filing that made them material or relevant to the proofs adduced at the
hearing. Indeed, it was only after the hearing that these Exhibits became an issue, Well after the
hearing, when the Division filed its closing papers, the Division proffered conclusions directly
contrary to facts set forth in these Exhibits — contrary to facts in its possession and known at the

time of the briefing, necessitating the post-hearing motion and this review. HWAN argues that

! See Order Granting Pet’s Mot. For Leave to Present Add’l Evidence, attached to HWAN's Briefas Ex. 1

16302719.2
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the Division cannot proffer conclusions based on facts it knows to be contrary to the argument
and that these proffered conclusions formed the basis of errors in the hearing officer’s decision
that require reversal.

Finally, in its Opposition, the Division has taken liberties with sworn testimony, which
cannot stand. Neither HWAN nor Mr. Mandalawi ever wavered on the separate identities of the
two corporations before the Division in the instant Cause. There was no conflict or contradiction
in Respondent’s proofs. When asked, “So you listed the current administrator as self. Who’s
self?” He responded: “The administrator would be CHW Group.”, referencing CHW Group, Inc.

d/b/a Choice Home Warranty, an entity duly incorporated and operating in New Jersey.?

L CONCLUSION:
Based upon the foregoing, HWAN respectfully requests record be corrected accordingly.
DATED this 21st day of November, 2018.
BROWNSTEIN HYATT FARBER SCHRECK, LLP

KIRK B. LENHARD, ESQ., Bar No, 1437
klenhard(@bhfs.com

TRAVIS F. CHANCE, ESQ., Bar No. 13800
tchance(@bhfs.com

100 North City Parkway, Suite 1600

Las Vegas, NV 89106-4614},

Telephone: 702.382.2101 ./
Facsimile: 702.382.8135 -

ARCHER' & GREINER P.C.
gy: WA A

LORI GRIFA, ESQ.
(Admitted pro hac vice)
lgrifa@archerlaw.com

21 Main Street, Suite 353
Hackensack, NJ 97601
Telephone: 201.342.6000

Attorneys for Petitioner Home Warranty Administrator
of Nevada, Inc., dba Choice Home Warranty

2 See Hr'g Tr. Day 3 at 46:22-25.
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Archer & Greiner, P.C. and that on 21st day of
November, 2018, I served a true and correct copy of the foregoing HOME WARRANTY
ADMINISTRATOR OF NEVADA, INC. d/b/a CHOICE HOME WARRANTY’S REPLY
TO DIVISION’S OPPOSITION TO ITS BRIEF REGARDING EXHIBITS KK, LL, and
MM via electronic mail and Federal Express, at Las Vegas and Carson City, Nevada, addressed

to the following at the last known address of said individuals:

Richard P. Yien, Esq., Deputy Attorney General
Office of the Attorney General

100 North Carson Street

Carson City, NV 89701

Telephone: 775-684-1100

ryien(@ag.nv.gov

Joanna Grigoriev, Sr. Deputy Attorney General
Office of the Attorney General

Grant Sawyer Bldg.

555 E. Washington Ave. Suite 3900

Las Vegas, Nevada 89101
igrigoriev@ag.nv.gov

Alexia Emmermann, Hearing Officer
¢/o Yvonne Renta, Clerk

Nevada Commissioner of Insurance
1818 E. College Pkwy., Suite 103
Carson City, NV 89706
yrenta@doi.nv.gov

Attorneys for Defendant State of Nevada, Department Of
Business And Industry-Division Of Insurance

(\Q 104 DS (/ 0 A L

an employee of Archer & Greiner, P.C.

215542267v1
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Constance L. Akridge, Esq. RGN 8 (£
Nevada Bar No. 3353 e rilip

Sydney R. Gambee, Esq. 201

Nevada Bar No. 14201 INAY 30 PM 2: 1,9
Brittany L. Walker, Esq. AUBREY powy o
Nevada Bar No. 14641 ”rfu&
HOLLAND & HART LLP 8y C, RA N

9555 Hillwood Drive, 2nd Floor F Q‘;Z;?g*ﬁ,—

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com
srgambee(@hollandhart.com
blwalker(@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF] Case No.: 17 OC 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No.: I
WARRANTY, a Nevada corporation,

Petitioner, JOINT MOTION FOR CLARIFICATION
AND/OR RECONSIDERATION OF THE
V. MAY §,2019 ORDER DENYING
REQUEST FOR SUBMISSION

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent,

Petitioner Home Warranty Administrator of Nevada, Inc., dba Choice Home Warranty
(“HWAN™) and Respondent the State of Nevada, Department of business and Industry-Division of
Insurance (“Division”), by and through their counsel of record, hereby move this Court for
clarification and/or reconsideration of its May 8, 2019 Order Denying Request for Submission.

This Motion is made and based upon the following memorandum of points and authorities,
the pleadings and papers on file herein, and any oral argument this Court may consider.

MEMORANDUM OF POINTS AND AUTHORITIES

On February 22, 2019, HWAN filed and served its Motion for Leave to File Supplemental

Memorandum of Points and Authorities Pursuant to NRS 233B.133 and Amend the Record on

Page 1 of 4
12530082_3
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Appeal (“Motion for Leave”). On March 12, 2019, having received no opposition to the Motion
for Leave, HWAN filed a Notice of Non-Opposition to Motion for Leave and Notice of
Submission of Proposed Order (“Notice”) and a Request for Submission (“First Request for
Submission”) requesting that the Motion for Leave be submitted to the Court for consideration.
Thereafter, counsel fo.r the Division contacted counsel for HWAN contending that it did not
receive the Motion for Leave. See Stipulation and Order (1) Withdrawing Notice of Non
Opposition and Request for Submission of Motion for Leave to File Supplemental Memorandum
of Points and Authorities Pursuant to NRS 233B.133 and Amend the Record on Appeal and (2)
Extending the Time for Opposition to and Reply in Support of Motion for Leave, filed herein
March 25, 2019 (“Stipulation and Order”). HWAN agreed to withdraw its Notice and First
Request for Submission and extend the time for the Division to file an opposition to the Motion for
Leave. Id.

Unbeknownst to HWAN or the Division, the Court had already entered an Order Granting
Motion for Leave on March 13, 2019. Neither HWAN nor the Division was served with a copy of
the filed Order Granting Motion for Leave. Therefore, HWAN and the Division did not include
mention of this Order Granting Motion for Leave in the Stipulation and Order. Nonetheless, the
Court approved and filed the Stipulation and Order on March 25, 2019, which may supersede the
Order Granting Motion for Leave. Consistent with the Stipulation and Order, the Division filed
and served its Opposition to Motion for Leave on April 3, 2019 (“Opposition”) and HWAN filed
and served its Reply in support of Motion for Leave on April 15, 2019 (“Reply”). The Motion for
Leave being fully briefed, HWAN filed a Notice of Submission on May 6, 2019 (“Second Notice
of Submission”).

On May 8, 2019, the Court entered its Order Denying Request for Submission. HWAN
received the mailed service copy of the Order Denying Request for Submission on May 13, 2019.
The Court denied the Second Notice of Submission as moot based upon its March 13, 2019 Order
Granting Motion for Leave. HWAN and the Division first became aware of the unserved March
13, 2019 Order Granting Motion for Leave upon receipt of the May 8, 2019 Order Denying

Request for Submission. It was not until May 17, 2019 that HWAN was able to obtain a copy of

Page 2 of 4
12530082_3
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the March 13, 2019 Order Granting Motion for Leave. On May 21, 2019 HWAN filed a Notice of
Entry of Order Granting Motion for Leave. Pursuant to the terms of the Order Granting Motion
for Leave, HWAN was required to file and serve its Supplemental Memorandum and Notice of
Amendment to Record on Appeal within seven (7) days after notice of entry, or by May 28, 2019.
On May 28, 2019, HWAN filed its Supplemental Memorandum of Points and Authorities Pursuant
to NRS 233B.133 (“Supplemental Brief") and Notice of Amendment to Record on Appeal
(“Notice™).

Now, HWAN and the Division jointly request clarification and/or reconsideration of the
May 8, 2019 Order Denying Request for Submission. The parties were unaware of the March 13,
2019 Order Granting Motion for Leave at the time they entered into the Stipulation and Order.
Nonetheless, the Court granted and entered the Stipulation and Order withdrawing the Notice and
First Request for Submission and extending the time for briefing on the Motion for Leave on
March 25, 2019, affer entry of the Order Granting Motion for Leave. Thus, a ruling on the fully
briefed Motion for Leave is necessary.

The parties respectfully request that the Order Denying Second Request for Submission be
withdrawn and an order be entered on the fully briefed Motion for Leave. The parties request that
the Supplemental Brief and Notice filed on May 28, 2019 shall be deemed either accepted or
denied pursuant to the Court’s ruling on the fully briefed Motion for Leave. Should the fully
briefed Motion for Leave be granted, the Division requests that the Court set a deadline for a
response to the Supplemental Brief, with the deadline for such response running from notice of

entry of the Court’s order on the fully briefed Motion for Leave.

Dated this W'y of May, 2019, Dated this30 day of May, 2019
DA — Al My
Aaron D, Ford, Esq.,Attorney General Constance L. Aktidge, Esq.

Richard P. Yien, Esq., Deputy Attorney General Sydney R. Gambee, Esq.
Joanna Grigoriev, Esq., Deputy Attorney General — Brittany L. Walker, Esq.
100 N. Carson Street HOLLAND & HART LLP
Carson City, NV 89701 9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
Attorneys for Respondents
Attorneys for Petitioner

Page 3 of 4
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CERTIFICATE OF SERVICE
I hereby certify that on the 3¢ %iay of May 2019 a true and correct copy of the foregoing

JOINT MOTION FOR CLARIFICATION AND/OR RECONSIDERATION OF THE MAY

8, 2019 ORDER DENYING REQUEST FOR SUBMISSION was served via email and by
depositing same in the United States mail, first class postage fully prepaid to the persons and

addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General
STATE OF NEVADA STATE OF NEVADA

Office of Attormey General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101
ryien@ag.nv.gov jgrigoriev(@ag.nv.gov

Attorneys for State of Nevada, Department Of  Attorneys for State of Nevada, Department Of
Business and Industry — Division of Insurance  Business and Industry — Division of Insurance

(W A
An Employee-of Holland & Hart Lip

Page 4 of 4
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Constance L. Akridge, Esq.
Nevada Bar No. 3353

Sydney R. Gambee, Esq.
Nevada Bar No. 14201

Brittany L. Walker, Esq.
Nevada Bar No. 14641
HOLLAND & HARTLLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com

srgambee@holiandbart.com

biwalker@hollandhart.com

REC'D & FiLep
IIIHAY 31 AMIp: 3t

AUBREY 50w A

v
CLERK

BY.C ,
~FRANZ

Eant

Attorneys for Home Warranty Administrator of Nevada, Inc.

dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF|  Case No.: 17 0C 00269 1B

NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,

v,

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF

INSURANCE, a Nevada administrative
agency,

Respondent.

Dept. No.: 1

REQUEST FOR SUBMISSION

Petitioner Home Warranty Administrator of Nevada, Inc., dba Choice Home Warranty

(“HWAN™), by and through counsel of record, Holland & Hart LLP, hereby requests that the Joint

Motion for Clarification and/or Reconsideration of the May 8, 2019 Order Denying Request for

iy
vy
11/
11
iy

12578059_1
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Las Vegas, Nevada 89134

HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor

Submission, previously filed in the above-entitled matter on the 30th day of May, 2019, be

submitted to the Court for consideration.

DATED this 31st day of May, 2019.

12578059_1

Aol t

Constance~L. Akrlige, Esq.
Sydney R. Gambee, Esq.
Brittany L. Walker, Esq.
HoLLAND & HARTLLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

Attorneys for Home Warranty Administrator
of Nevada, Inc. dba Choice Home Warranty

Page 2 of 3

AA002175




9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

HOLLAND & HART LLP

3]

o - T = s T L T o

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify that on the 31st day of May, 2019 a true and correct copy of the foregoing
REQUEST FOR SUBMISSION was served via email and by depositing same in the United

States mail, first class postage fully prepaid to the persons and addresses listed below:

& U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General
STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101
ryien{@ag.nv.gov igrigoriev(@ag.nv.gov

Attorneys for State of Nevada, Department Of  Attorneys for State of Nevada, Department
Business and Industry — Division of Insurance ~ Of Business and Industry — Division of
Insurance

& Email: by electronically delivering a copy via email to the following ¢-mail address:

igrigoriev(@ag.nv.gov
ryien{@ag.nv,gov

e e

An Employee of Holland & Hart 1ip

Page 3 of 3
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Case No.: 17 0C 00269 1B
Dept. No.: 1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
vS.
ORDER ON JOINT MOTION FOR
STATE OF NEVADA, DEPARTMENT OF CLARIFICATION AND/OR
BUSINESS AND INDUSTRY-DIVISION OF | RECONSIDERATION OF THE MAY 8,
INSURANCE, a Nevada administrative agency,| 2019 ORDER DENYING REQUEST FOR
SUBMISSION

Respondent.

This matter is before this Court on a Joint Motion for Clarification and/or
Reconsideration of the May 8, 2019 Order Denying Request for Submission. The May 8, 2019
Order was entered based on this Court entering an Order Granting Petitioner’s Motion for Leave
to File Supplemental Memorandum of Points and Authorities on March 13, 2019 based on no
opposition having been filed by Respondent. Respondent and Petitioner now represent to this
Court that as set forth in a Stipulation and Order entered on March 25, 2019, that no opposition
was filed based on Respondent not receiving Petitioner’s Motion for Leave.

Therefore, good cause appearing, this Court does hereby STRIKE its Order of March 13,
2019 and its Order of May8, 2019, so that the Court can consider the Petitioner’s Motion for
Leave to File Supplemental Memorandum of Points and Authority, Respondent’s Opposition

filed on April 3, 2019, and the Reply Memorandum filed on April 15, 2019.

AA002177



Additionally, Petitioner’s Supplemental Memorandum of Points and Authorities Pursuant
to NRS 233B.137 will be considered by the Court only if the Motion for Leave is granted; and if
not then it will be stricken.

IT IS SO ORDERED.

Dated this 5% day of June, 2019. /) o

J@g}ﬁ% T. RUSSELL
ISTRICT JUDGE

2

3%}
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b,) I hereby certify that I am an employee of the First Judicial
District Court in and for Carson City, Department I, and that on the 5_ day of June, 2019, 1

placed a copy of the foregoing Order in the United States Mail, postage prepaid, addressed as

follows:

Constance L. Akridge, Esqg.
Sydney R. Gambee, Esqg.
Brittany L. Walker, Esq.

9555 Hillwood Drive, 2™ Floor
Las Vegas, NV 89134

Richard Yien

Deputy Attomey General
100 N. Carson St.
Carson City, NV 89701

Joanna Grigoriev

Senior Deputy Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, NV §9101

Angelé\ Jeffries
Judicial Assistant, Dept. 1

AA002179
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Constance L. Akridge, Esq.

Nevada Bar No. 3353

Sydney R. Gambee, Esq.

Nevada Bar No. 14201

Brittany L. Walker, Esq.

Nevada Bar No. 14641

HoLLAND & HART LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com
srgambee@hollandhart.com
blwalker@hollandhart.com

Attorneys for Petitioner

REC'D & FILED
218 JUK -6 PM 114

AUBREY ROWLATT

CLERK
DEPUTY”

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR
OF NEVADA, INC., dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
Vvs.
STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY — DIVISION
OF INSURANCE, a Nevada administrative

agency,

Respondent.

Case No. : 17 OC 00269 1B
Dept. No.: 1

NOTICE OF ENTRY OF ORDER ON
JOINT MOTION FOR CLARIFICATION
AND/OR RECONSIDERATION OF THE
MAY 8, 2019 ORDER DENYING
REQUEST FOR SUBMISSION

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an ORDER ON

JOINT MOTION FOR CLARIFICATION AND/OR RECONSIDERATION OF THE MAY

8, 2019 ORDER DENYING REQUEST FOR SUBMISSION was entered in the above-

captioned matter on the 5th day of June, 2019.

111
vy
vy
iy
1

Page 1 of 3
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Holland & Hart LIP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
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A copy of said Order is attached hereto.
DATED this 6th day of June, 2019,

S NUNAY e

Constance L. Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Petitioner

Page 2 of 3
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CERTIFICATE OF SERVICE

I hereby certify that on the 6th day of June, 2019, a true and correct copy of the foregoing
ORDER ON JOINT MOTION FOR CLARIFICATION AND/OR RECONSIDERATION
OF THE MAY 8, 2019 ORDER DENYING REQUEST FOR SUBMISSION was served by
the following method(s):

>X]  U.S.Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General

STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada 89101
rvien@ag.nv.gov jgrigoriev@ag.nv.gov

Attorneys for State of Nevada, Department Of  Attorneys for State of Nevada, Department Of
Business and Industry — Division of Insurance ~ Business and Industry — Division of
Insurance

™M Email: by electronically delivering a copy via email to the following e-mail address:

1grigoriev(@ag.nv.gov
ryien@ag.nv.gov

Lol s

An Employee of Holland & Hart LLP

Page 3 of 3
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Case No.: 170C 00269 1B
Dept. No.: 1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
VS.
ORDER ON JOINT MOTION FOR
STATE OF NEVADA, DEPARTMENT OF CLARIFICATION AND/OR
BUSINESS AND INDUSTRY-DIVISION OF | RECONSIDERATION OF THE MAY 8,

INSURANCE, a Nevada administrative agency,| 2019 ORDER DENYING REQUEST FOR
SUBMISSION

Respondent.

This matter is before this Court on a Joint Motion for Clarification and/or
Reconsideration of the May 8, 2019 Order Denying Request for Submission. The May 8, 2019
Order was entered based on this Court entering an Order Granting Petitioner’s Motion for Leave
to File Supplemental Memorandum of Points and Authorities on March 13,2019 based on no
opposition having been filed by Respondent. Respondent and Petitioner now represent to this
Court that as set forth in a Stipulation and Order entered on March 25, 2019, that no opposition
was filed based on Respondent not receiving Petitioner’s Motion for Leave.

Therefore, good cause appearing, this Court does hereby STRIKE its Order of March 13,
2019 and its Order of May8, 2019, so that the Court can consider the Petitioner’s Motion for
Leave to File Supplemental Memorandum of Points and Authority, Respondent’s Opposition

filed on April 3, 2019, and the Reply Memorandum filed on April 15, 2019.

AA002183



Additionally, Petitioner’s Supplemental Memorandum of Points and Authorities Pursuant
to NRS 233B.137 will be considered by the Court only if the Motion for Leave is granted; and if
not then it will be stricken.

IT IS SO ORDERED.

Dated this _S1¢ day of June, 2019. / //}

e W e
o fr
JAMES T. RUSSELL
DISTRICT JUDGE

18]
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b,) I hereby certify that I am an employeej\f the First Judicial
District Court in and for Carson City, Department I, and that on the _5___ ﬁay of June, 2019, 1

placed a copy of the foregoing Order in the United States Mail, postage prepaid, addressed as

follows:

Constance L. Akridge, Esq.
Sydney R. Gambee, Esq.
Brittany L. Walker, Esq.

9555 Hillwood Drive, 2™ Floor
Las Vegas, NV 89134

Richard Yien

Deputy Attorney General
100 N. Carson St.
Carson City, NV 89701

Joanna Grigoriev

Senior Deputy Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, NV 89101

Angel';J effries

Judicial Assistant, Dept. 1
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Las Vegas, Nevada 89134

HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor

Constance L. Akridge, Esq. S .
Nevada Bar No. 3353 REC'D & FILEL
Sydney R. Gambee, Esq, 219 JU

Nevada Bar No, 14201 NN I8 gy g, 27
Brittany L, Walker, Esq. Al

Nevada Bar No. 14641 BREY ROELATY
HOLLAND & HART LLP CLERK
9555 Hillwood Drive, 2nd Floor BY

Las Vegas, Nevada 89134 m@]ﬁf&ﬁ?«

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com
stgambee@hollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
HOME WARRANTY ADMINISTRATOR OF| Case No.: 17 0C 00269 1B
NEVADA, INC. dba CHOICE HOME Dept. No.:
WARRANTY, a Nevada corporation,
Petitioner, ORDER GRANTING PETITIONER’S
MOTION FOR LEAVE TO FILE
v. SUPPLEMENTAL MEMORANDUM OF

POINTS AND AUTHORITIES PURSUANT
STATE OF NEVADA, DEPARTMENT OF TO NRS 233B.133 AND AMEND THE
BUSINESS AND INDUSTRY-DIVISION OF RECORD ON APPEAL

INSURANCE, a Nevada administrative
agency,

Respondent.

This matter comes before the Court on Petitioner Home Warranty Administrator of
Nevada, Inc., dba Choice Home Warranty’s (“HWAN™) Motion for Leave to File Supplemental
Memorandum of Points and Authorities Pursuant to NRS 233B.133 and Amend the Record on
Appeal (the “Motion™), which was filed herein on February 22, 2019. HWAN requested leave to
file a Supplemental Memorandum of Points and Authorities Pursuant to NRS 233B.133, attached
to the Motion as Exhibit 2, and to amend the record on appeal with certain briefing requested by
the Hearing Officer in the administrative proceeding (Cause No. 17.0050), attached to the Motion
as Exhibits 3-6. Respondent State of Nevada, Department of Business and Industry-Division of
Insurance (the “Division”) filed its Opposition to the Motion on April 3,2019, and HWAN filed its

Page 1 of 2
12776402_2

AA002186




HOLLAND & HART LLP
Las Vegas, Nevada §9134

9555 Hillwood Drive, 2nd Floor

Hi Reply in support of the Motion on April 15, 2019, HWAN submitted the matter for decision on
21 May 6,2019.

3 The Court having considered HWAN’s Motion, the Division’s Opposition, HWAN’s
4)l Reply, and the papers and pleadings on file, and good cause appearing,

5 IT IS HEREBY ORDERED that the Motion is GRANTED. HWAN need not re-file its
6fl Supplemental Memorandum of Points and Authorities Pursuant to NRS 233B.133 or Notice of
7] Amendment to Record on Appeal, filed herein on May 28, 2019. The Supplemental Memorandum
8 of Points and Authorities Pursuant to NRS 233B.133 filed on May 28, 2019 is accepted by the
9l Court. The documents attached to the Notice of Amendment to Record on Appeal filed on May
10§ 28, 2019 as Exhibits 1-4, bates numbered 004764-004786, are hereby accepted as part of the

11} record on appeal. The Division shall have thirty (30) days from notice of entry of this order to file

12} and serve a response to the Supplemental Memorandum of Points and Authorities Pursuant to NRS

13]| 233B.133.
14 IT IS SO ORDERED.

15 DATED this Ji‘wéay of June, 2019,

16 /QW Z/W
17 DISTRICT COURT JUDGE

18|l Respectfully submitted by:

v /L(A //LVVV) /(iif/l/ WA i

20|l Constafice L. Akridge, Esq.

Sydney R. Gambee, Esq.

21 Brittany L. Walker, Esq.

HOLLAND & HARTLLP

22l 9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

23 Attorneys for Home Warranty Administrator
4 of Nevada, Inc. dba Choice Home Warranty

Approved as to form and content: |

Richard P. Yien, Esg—
- Deputy Attorney General

B Joanna N. Grigoriev, Esq.

‘281l Senior Deputy Attorney General
“: )l Office of the Aitorney General

wi Page 2 of 2
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HOLLAND & HART LLP
9555 HILLWOOD DRIVE, 2ND FLOOR

LAS VEGAS, NV 89134
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24
25
26

28

Constance L. Akridge
Nevada Bar No. 3353
Sydney R. Gambee
Nevada Bar No. 14201
Brittany L. Walker
Nevada Bar No. 14641
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor

Las Vegas, NV 89134
Phone: 702.669,4600
Fax: 702.669.4650

clakridge@hollandhart.com
srgambee@hollandhart.com
blwalker@hollandhart.com

Attorneys for Home Warranty Administrator of Nevada, Inc.
dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,

V.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative

agency,

Respondent.

IN AND FOR CARSON CITY

Case No. 17 OC 00269 1B
Dept. No. I

NOTICE OF ENTRY OF ORDER
GRANTING PETITIONER’S MOTION
FOR LEAVE TO FILE SUPPLEMENTAL
MEMORANDUM OF POINTS AND
AUTHORITIES PURSUANT TO NRS
233B.133 AND AMEND THE RECORD
ON APPEAL

YOU, AND EACH OF YOU, will please take notice that an Order Granting Petitioner’s
Motion for Leave to File Supplemental Memorandum of Points and Authorities Pursuant to NRS
233B.133 and Amend the Record on Appeal was entered on the 18th day of June, 2019, in thg

above-styled cause of action.

vy
111
vy
Iy

BT et
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HOLLAND & HARTLLP
9555 HILLWOOD DRIVE, 2ND FLOOR

LAS VEGAS, NV 89134

~I L2l

o

A copy of said Order is attached hereto.

DATED this 10th day of July, 2019.

HOLLAND & HART LLP

(teze Pllocdn, a

Constance L. Akridge

Nevada Bar No. 3353

Sydney R. Gambee

Nevada Bar No. 14201

Brittany L. Walker

Nevada Bar No. 14641

9555 HILLWOOD DRIVE, 2ND FLOOR
LAS VEGAS, NV 89134

Attorneys for Home Warranty Administrator of
Nevada, Inc.
dba Choice Home Warranty
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HOLLAND & HART LLP
9555 HILLWOOD DRIVE, 2ND FLOOR

LAS VEGAS, NV 89134
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CERTIFICATE OF SERVICE

I hereby certify that on the 10th day of July, 2019, a true and correct copy of the foregoing
Notice of Entry of Order Granting Petitioner’s Motion for Leave to File Supplemental
Memorandum of Points and Authorities Pursuant to NRS 233B.133 and Amend the Record
on Appeal was served by the following method(s):

| U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

Richard Yien Joanna Grigoriev

Deputy Attorney General Senior Deputy Attorney General
STATE OF NEVADA STATE OF NEVADA

Office of Attorney General Office of Attorney General

100 N. Carson St. 555 E. Washington Avenue, Suite 3900
Carson City, Nevada 89701 Las Vegas, Nevada §9101
ryien@ag.nv.gov jgrigoriev@ag.nv.gov

Attorneys for State of Nevada, Department  Attorneys for State of Nevada, Department
Of Business and Industry — Division of Of Business and Industry — Division of
Insurance Insurance

“ Email: by electronically delivering a copy via email to the following e-mail address: ¢

jgrigoriev(@ag.nv.gov
ryien(@ag.nv.gov

e

An %ylpid&ee JFHolland & Hart LLP

13218455_v1 104645.0001
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9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
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Constance L. Akridge, Esq.

Nevada Bar No, 3353

Sydney R, Gambee, Esq.

Nevada Bar No. 14201

Brittany L, Walker, Esq.

Nevada Bar No. 14641

HOLLAND & HART LLP

9555 Hillwoad Drive, 2nd Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: clakridge@hollandhart.com
stgambee@hollandhart.com
blwalker@hollandhart.com

REC'D & FILEL,
28 Jyy 18 ay 9:27
AUBREY 3

LAY

CLERK

Attorneys for Home Warranty Administrator of Nevada, Inc.

dba Choice Home Warranty

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

HOME WARRANTY ADMINISTRATOR OF
NEVADA, INC. dba CHOICE HOME
WARRANTY, a Nevada corporation,

Petitioner,
V.
STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY-DIVISION OF
INSURANCE, a Nevada administrative
agency,

Respondent.

Case No.: 17 OC 00269 1B
Dept. No.: T

ORDER GRANTING PETITIONER’S
MOTION FOR LEAVE TO FILE
SUPPLEMENTAL MEMORANDUM OF
POINTS AND AUTHORITIES PURSUANT
TO NRS 233B.133 AND AMEND THE
RECORD ON APPEAL

This matter comes before the Court on Petitioner Home Warranty Administrator of

Nevada, Inc., dba Choice Home Warranty’s (“HWAN”) Motion for Leave to File Supplemental

Memorandum of Points and Authorities Pursuant to NRS 233B.133 and Amend the Record on

Appeal (the “Motion”), which was filed herein on February 22, 2019, HWAN requested leave to

file a Supplemental Memorandum of Points and Authorities Pursuant to NRS 233B.133, attached

to the Motion as Exhibit 2, and to amend the record on appeal with certain briefing requested by

the Hearing Officer in the administrative proceeding (Cause No. 17.0050), attached to the Motion

as Exhibits 3-6. Respondent State of Nevada, Department of Business and Industry-Division of

Insurance (the “Division”) filed its Opposition to the Motion on April 3, 2019, and HWAN filed its
Page 1 of 2
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Las Vegas, Nevada §9134

HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor
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Reply in support of the Motion on April 15, 2019. HWAN submitted the matter for decision on
May 6, 2019.

The Court having considered HWAN’s Motion, the Division’s Opposition, HWAN's
Reply, and the papers and pleadings on file, and good cause appearing,

IT IS HEREBY ORDERED that the Motion is GRANTED. HWAN need not re-filc its
Supplemental Memorandum of Points and Authorities Pursuant to NRS 233B.133 or Notice of
Amendment to Record on Appeal, filed herein on May 28, 2019. The Supplemental Memorandum
of Points and Authorities Pursuant to NRS 233B.133 filed on May 28, 2019 is accepted by the
Court. The documents attached to the Notice of Amendment to Record on Appeal filed on May

28, 2019 as Exhibits 1-4, bates numbered 004764-004786, are hereby accepted as part of the

record on appeal. The Division shall have thirty (30) days from notice of entry of this order to file
and serve a response to the Supplemental Memorandum of Points and Authorities Pursuant to NRS

233B.133.
IT IS SO ORDERED.

YA
DATED this |9 day of June, 2019.
g‘m}&@ W

DISTRICT COURT JUDGE

Respectfully submitted by:

A Ll/)LfV"V) /(é(""'/‘/('u’h '

Constafice L. Akridge, Esq.

Sydney R. Gambee, Esq.

Brittany L. Walker, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor :
Las Vegas, Nevada 89134 f
Attorneys for Home Warranity Administrator 5
of Nevada, Inc. dba Choice Home Warranty

__Approvcd as to form and content:

chhard P. Yien, qu !
Deputy Attorney General '
Joanna N. Grigoriev, Esq.
Senior Deputy Attorney General
Office of the Attorney General

B Page 2 of 2
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25(1)(b) and 25(1)(d), L, the undersigned, hereby certify
that I electronically filed the foregoing APPELLANT’S APPENDIX (VOLUME
XTI OF XIV) with the Clerk of Court for the Supreme Court of Nevada by using the
Supreme Court of Nevada’s E-filing system on May 12, 2020.

I further certify that all participants in this case are registered with the
Supreme Court of Nevada’s E-filing system, and that service has been accomplished
to the following individuals through the Court’s E-filing System as indicated below:

Via Electronic Filing System:

Richard P. Yien
Joanna N. Grigoriev

/s/ Joyce Heilich
An Employee of Holland & Hart LLP




