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CLERK OF
JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA
STATE OF NEVADA, District Court Case No.: C-16-315718-1
Dept.: XII
Plaintiff,
VS. Justice Court Case No.: 13F10723X
JAMES HOWARD HAYES IR,
Defendant

CERTIFICATE

I hereby certify the foregoing to be a full, true and correct copy of the proceedings as

the same appear in the above case.

Dated this 14th day of June, 2016

4

Justice of the Peace, Las Vegas Township

A

THE COURT
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JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA

STATE OF NEVADA, District Court Case No.:
Plaintiff,
VS. Justice Court Case No.: 13F10723X
JAMES HOWARD HAYES JR
Defendant

BINDOVER and ORDER TO APPEAR
An Order having been made this day by me that JAMES HOWARD HAYES JR
be held to answer before the Eighth Judicial District Court, upon the charge(s) of
Burglary, (1st) [S0424] committed in said Township and County, on April 09, 2013.
IT IS FURTHER ORDERED that said defendant is commanded to appear in the
Eighth Judicial District Court, Regional Justice Center, Lower Level Arraignment
Courtroom “A”, Las Vegas, Nevada on June 23, 2016 at 10:00 AM for arraignment and

further proceedings on the within charge(s).

Dated this 14th day of June, 2016

Justice of the Peace, Las Vegas Township




OO0e ~1 N W R W N

[ TG T W T NE T 0 TR - TR N S N T N T g e S e S e
O =) O th B W N e OO D8 W] W B W N e O

JUSTICE COURT, LAS VEGAS TOWNSHIP

CLARK COUNTY, NEVADA
7y T s
THE STATE OF NEVADA, )
' JUSTIRE SOURT
Plaintiff, 175 YEUAS REVLEDA
o eae = GASENQO:  13F10723X
VS~ w Loy C
DEPTNO: 3
JAMES HOWARD HAYES, aka,
James Howard Hayes, Jr. #2796708,
Defendant. CRIMINAL COMPLAINT

The Defendant above named having committed the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor - NRS 205.220.1, 205.222.2, 193.330), in the manner following, to-wit: That
the said Defendant, on or about the 9th day of April, 2013, at and within the County of
Clark, State of Nevada,
COUNT 1 - BURGLARY

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINQ, located at 3850 South
Las Vegas Boulevard, Las Vegas, Clark County, Nevada, occupied by JOSHUA JARVIS.
COUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, unlawfully, feloniously and intentionally, with intent to
deprive the owner permanently thereof, attempt to steal, take and carry away, lead away or
drive away personal property of a value of $650.00 or more, lawful money of the United
States, belonging to JOSHUA JARVIS, to-wit: lawful money of the United States, an iPhone
and other personal items, by taking and/or moving items within the room, but was stopped

before he could take all the items.
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Al of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada. Said Complainant

makes this declaration subject to the penalty of perjury.
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Justice Court, Las Vegas Township
Clark County, Nevada

Court Minutes AR 0

Lo D g 3
13F10723X State of Nevada vs. HAYES, JAMES HOWARD

7/29/2013 7:30:00 AM Arrest Warrant Reguest Result: Arrest Warrant Issued
PARTIES

PRESENT:

Judge: Pro Tempore, Judge

Pro Tempore: Federico, Michael A
[ PROCEEDINGS

Events: Arrest Warrant Ordered to be Issued

BAIL SET:

CT. 1-$20,000/20,000
CT. 2-$5,000/5,000

Probable Cause Found

CT. 1-BURGLARY
C7. 2-ATTEMPT GRAND LARCENY

Las Vegas Justice Court: Department 03 Case 13F10723X Prepared By: redfw
LVIC_Criminal_MinuteOrder 7/29/2013 9:03 AM




Justice Court, Las Vegas Township

Clark County, Nevada
Court Minutes

L 8 6 § 9 2 8§

0 ¢ 4
13F10723X State of Nevada vs. HAYES, JAMES HOWARD
3/20/2015 8:30:00 AM Arraignment {No bail posted) Result: Matter Heard
PARTIES
PRESENT:
Judge: Marshall, Janiece
Prosecutor: Laurent, Christopher
Court Reporter: Gardner, Cheryl
Court Clerk: Howard, Ertka
PROCEEDINGS }

Events: Motion to Quash Bench Warrant

Denied

Warrant Stands

Las Vegas Justice Court: Department 03
LVIC_RW_Criminal_MinuteOrder

Case 13F10723X Prepared By: medinay
372072015 1:47 PM



Ju.:e Court ‘Las Vegas Tow.1

- Clark County, Nevada
Court Minutes

QL

L LO06351667
13F10723X State of Nevada vs. HAYES, JAMES HOWARD Lead Atty: Public Defender
4/5/2016 7:30:00 AM Initial Appearance (In Result: Matter Heard
custody) .

PARTIES Attorney _ Devaney, Kelli M.

PRESENT: Defendant HAYES, JAMES HOWARD

Judge: Cruz, Cynthia o

Prosecutor: Dickerson, Michael

Court Reporter: Nelson, Bill

Court Clerk: ‘Breland, Jourisha

| ‘ , PROCEEDINGS

Attorneys:  Devaney, Kelli M. HAYES JR, JAMES HOWARD Added
Public Defender HAYES JR, JAMES HOWARD Added

Hearings: 4/19/2016 9:00:00 AM: Preliminary Hearing Added

Events: Initial Appearance Completed

Advised of Charges on Criminal Complaint, Waives Reading of Criminal Complaint

Public Defender Appointed

Bail Stands - Cash or Surety : Amount: $25,000.00

Counts. 001; 002 - $25,000.00/$25,000.00 Tota! Bail

Las Vegas Justice Court: Department 05
LVIC_RW_Criminal MinuteOrder

Case 13F10723X Prepared By: brelj

4/5/2016 11:21 AM




Jus’e Court, Las Vegas Towrﬂip

Clark County, Nevada

Department: 05 Court Minutes

13F10723X State of Nevada vs. HAYES, JAMES HOWARD

TN

L006408698
Lead Atty: Public Defender

4/19/2016 9:00:00 AM Preliminary Hearing
(Surety bond)

Resuit: Matter Heard

PARTIES Attorney : Devaney, Kelli M.
PRESENT: Defendant HAYES, JAMES HOWARD
Judge: : Cruz, Cynthia
Prosecutor_: Dickerson, Michael
Court Reporter: Nelson, Bill
Court Clerk: Breland, Jourisha
PROCEEDINGS
Hearings: 4/26/2016 7:30:00 AM: Negotiations Added
Events: Motion to Continue - Defense
Granted

Status Check
on defendant's other case 16F05242X
Continued For Negotiations

Las Vegas Justice Court: Department 05
LVIC_RW_Criminal_MinuteOrder ‘

Case 13F10723X Prepared By: brelj
4/19/2016 11:43 AM




Ju‘e Court, Las Vegas Tow .1ip
~Clark County, Nevada

. | Court Minutes LIIRA I

‘ _ _ LO0&E437247
13F10723X State of Nevada vs. HAYES, JAMES HOWARD Lead Atty: Public Defender
4/26/2016 7:30:00 AM Negotiations (Surety ‘ Result: Matter Heard
bond) _

PARTIES Attorney ) ' " Devaney, Kelli M. -
PRESENT: Defendant - : HAYES, JAMES HOWARD
Judge: Pro Tempore, Judge
Prosecutor: Laurent, Christopher
Court Reporter: Camgemi, Robert
Pro Tempore: Hua, Jeannie
Court Clerk: Breland, Jourisha
I PROCEEDINGS
Hearings: 5/31/2016 9:00:00 AM: Preliminary Hearing : Added
Events: Motion to Continue - Defense
Granted
Las Vegas Justice Court: Department 05 Case 13F10723X Prepared By: brelj
LVIC_RW_Criminal_MinuteOrder ' 4/26/2016 1:59 PM



Ju ce Court, Las Vegas Tov hip
Clark County, Nevada

So— Court Minutes RN 0T
LO06547317
13F10723X State of Nevada vs. HAYES, JAMES HOWARD Lead Atty: Public Defender
5/23/2016 7:30:00 AM Motion (Surety bond) Result; Motion Granted
PARTIES Attorney Devaney, Kelli M.
PRESENT: Defendant HAYES, JAMES HOWARD
Judge: Pro Tempore, Judge
Prosecutor: Beverly, Leah
Court Reporter: Cangemi, Robert
Pro Tempore: Hua, Jeannie
Court Clerk: Breland, Jourisha
PROCEEDINGS
Events: Motion

for setting of reasonable bail - motion granted

Bail Reset - Cash or Surety

Counts: 001; 002 - $13,000.00/$13,000.00 Total Bail

Surety Bond Ordered Exonerated Review Date: 5/23/2016
SV25-4731765

Status Check

on proof that Defendant posted a surety bond in the new bail amount. If not, Defendant to be remanded into
custodly.

Future Court Date Stands
05/31/16 92:00

Bonds: Surety - SV25-4731765 Bond Amount: $25,000.00
Las Vegas Justice Court: Department 05 Case 13F10723X Prepared By: brelj
LVIC_RW_Criminai_MinuteOrder 5/23/2016 2:38 PM
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Ju.ce Court, Las Vegas Tov‘hip
Clark County, Nevada

oopsrmarc0s Court Minutes LRI
L006981631

13F10723X State of Nevada vs. HAYES, JAMES HOWARD Lead Atty: Public Defender
5/31/2016 9:00:00 AM Preliminary Hearing (No Result: Matter Heard
Bail Posted)
PARTIES Attorney ) Devaney, Kelli M.
PRESENT: Defendant HAYES, JAMES HOWARD
Judge: _Pro Tempore, Judge
Prosecutor: Dickerson, Michael
Court Reporter: Cangemi, Robert
Pro Tempore: Stoberski, Holly S.
Court Clerk: Breland, Jourisha

PROCEEDINGS
Hearings: 6/14/2016 9:00:00 AM: Preliminary Hearing Added
Events: Notice of Motion

Filed in open Court

Hill Motion by State to Continue - Granted
Witness Not Present: Joshua Javis
Preliminary Hearing Date Reset

Motion to Dismiss

Denied

Marcum Notice Served in Open Court

Defense
Las Vegas Justice Court: Department 05 Case 13F10723X Prepared By: brelj
LVIC_RW_Criminal_MinuteQrder 5/31/2016 2:55 PM

11




Departrment: 05

Justice Court, Las Vegas Township
Clark County, Nevada

Court Minutes T

LO06640900
13F10723X% State of Nevada vs. HAYES, JAMES HOWARD Lead Atty: Public Defender
6/14/2016 9:00:00 AM Preliminary Hearing Result: Bound Over
{surety bond posted)

PARTIES Attorney Devaney, Kelli M,
PRESENT: Defendant HAYES, JAMES HOWARD
Judge: Cruz, Cynthia
Prosecutor: Dickerson, Michael
Court Reporter: Nelsoﬁ, Bill
Court Clerk: Breland, Jourisha
[ * PROCEEDINGS |
i
Exhibits: Document, Photograph, Etc. (ID: 1) Photo Admilled (For the purposes of the
preliminary hearing only)
Document, Photograph, Etc. (ID: 2) FPhoto Admitted (For the purposes of the
i L . preliminary hearing only)
Events: Preliminary Heaving Held
Motion to Exclude Witnessos by Defanse - Motion Granted States Witnesses!
1. Joshua Jarvis - Identified Defendant
State Rests.
Defendant Advised of His Statutory Right to Make a Statement Defendant VWaives the Right to a Sworn or
Unsworn Statement
Defense Rests
Motion to Dis'_mfs.-: and Argument In Favor of Said Motion by Defense - Argument Against Said Motion by
State - Mation to Dismiss Denied
Motion to Dismiss
count 2 ~ motion granted
Bound Over':to District Court as Charged Review Date: 6/15/2016
District Coui:'t Appearance Date Set
Jun 23 2016 '10:004M: Surety bond
Case CIosed;,- Bouind Over
Surety Bond ordered Transferred
Judgment Entered e )
Bonds: Surety - SV25-4743871 Bond Amount: $13.000.00
Plea/Disp:  001: Burglary, (15t) [50424)
Disposition: Bound ’Over to District Court as Charged (PC Found)
002: Att grand lajceny, < $3500 [56025]
Disposition: [?Alsmis"scd
_ g
Lo
[ s
1]
A
[ '
Las Vegas Justice Cour;t_-: Department 05 Case 13F10723X Prepared By: brelj
LVIC. RW,_Criminal_MinuteGrder' 1 6/14/2016 2:18 PM

12
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JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff, CASE NO: 13F10723X
-V~ DEPTNO: 3
James Howard Hayes, . #2706708, REQUEST FOR ARREST WARRANT
Defendant,

COMES NOW, STEVEN B. WOLFSON, District Attorney, and requests that a Warrant of Arrest
be issued for the above named Defendant pursuant to NRS 171.106 and the Complaint and/or Affidavit(s)
attached hereto and incorporated herein by this reference,

STEVEN B. WOLFSON

DISTRICT ATTORNEY
Nevada Bar #001565

PROBABLE CAUSE FOUND: / BAIL: 9T ,/
PROBABLE CAUSE NOT FOUND:

JUSTICE OF THE PEACE,
LAS VEGAS TOWNSHIP

MICHAEL FEDERICO

[Pt

JaE10723X
R
?\fﬂnm Far Arrest Warrant

i

13



"
)

oo w1 O th B W N

MNNMMMMMN_—'-—‘_I_—MMH
S 3 Th Lk B W R e O N 00 ) Y L R W Y — O

]

JUSTICE COURT, LAS VEGAS TOWNSHIP

| THE STATE OF NEVADA,

JUSTISE coLRs
Plaintiff, LLASYEQRS eva
Ve L CGASENO:  13F10723X

Vg~

JAMES HOWARD HAYES, aka,
James Howard Hayes, Jt. #221‘96708,

Defendant. FILED UNDER SEAL

DEPTNO: 3

All materials, except the Criminal Complaint, are being filed under seal in obedience
to Section 239B8.030 of the Nevada Revised Statutes and pursuant to the Order issued by the
Honorable Douglas E. Smith, signed December 28, 2006.

d—— - =

R

13F10723%
CRNMFUS
Filed Under Seal

A

14
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!3 VEGAS METROPOLITAN POLICE DEPARTMEN!

I DECLARATION OF WARRANT/SUMMONS
(N.RS.171.106) -
{N.R.S. 53 amended 7/13/1983)
fooa8
A ‘Event Number:  130409-0843
, SUSTICE dopny
STATE OF NEVADA ) James Howard Ha!?s“s LRAE dzyipa I
} ss: ID#: 2796708 T e e
COUNTY OF CLARK  } DOB: 02/02/70 SS#: 279725454 =~ V' S rition of WerranUSemmons (AMavt
2763193
1 ¥
William Rader, being first duly sworn, deposes and says: ‘HW‘“ “‘H m lﬂmmm

That he is a Detective with the Las Vegas Metropolitan Police Department, being so employed for a
period of 16 vears, assigned to investigate the crime(s) of Burglary, and Attempt Grand Larceny
committed on or about April 9th, 2013, which investigation has developed James Howard Hayes as the
perpetrator thereof.

THAT DECLARANT DEVELOPED THE FOLLOWING FACTS IN THE COURSE OF THE INVESTIGATION OF SAID
CRIME, TOWAT:

On Aprit 8% 2013 Joshua J. Jarvis, a tourist from Hartford, CT, became the victim of Burglary and Attempt Grand
Larceny when James Howard Hayes entered his hotel room located at the Excalibur Hotel and tried to take

several iterns without Joshua’s permission.
Probable Cause supporting the above statement is as follows:

On April 9", 2013 Joshua Jarvis was staying in Excalibur hotel room 17151 located at 3850 S. Las Vegas Bivd.
Las Vegas, NV 89109, Also registered to this room, staying with Joshua were Daisy Ramirez, and Jessica Ortiz.
Joshua was steeping in the room the moming of April 8. He awoke at approximately 07:05 hours by a strange
sound.

When Joshua awoke he observed a black male adult, iater identified as James Howard Hayes with a Nevada
drivers’ license ( 2104017611). Joshua observed Hayes standing next to the hed facing the window going through
same of their personal belongings. These belongings included clothing, electronics, and US currency that valued
more than $650.

After observing Hayes going through their belongings, Joshua jumped out of bed and confronted Hayes. Joshua
positioned himself i front of the small haliway that was the only exit point for Hayes. Joshua had Hayes empty his
pockets and searched Hayes. Joshua told Hayes to sit down on the bed and demanded Hayes provide him
identification. Hayes handed Joshua his Nevada drivers' license. Joshua retrieved his iPhone, which was also

LYMPD 314 {Rev. 800} WORD 2010

15



- VEGAS METROPOLITAN POLICE nspmmen‘
CONTINUATION

Event #: 130406-0843

located in the hotel room and is & very common item stolen in room burglaries, and took a picture of Hayes and
the Nevada drivers’ license Hayes provided.

Joshua asked Hayes “what are you doing and what did you take”. Hayes just kept repeating that he was sorry, he
was sorry. Joshua told Hayes that if he took anything he was going to call the pofice, Hayes got up and ran out of
the room. Joshua then called for hotel security.

Excalibur Hotel Security responded and completed a report {2013-0017158). Upon security arrival the only guests
in the room were Joshua Jarvis and Daisy Ramirez. Jessica Ortiz was not in the room when the burglary
oceurred. Daisy Ramirez was asleep but awoke as Joshua was calling the hotel security and Hayes ran out the
room. Joshua and Daisy went with Security to complete the report at one of the security offices.

Security spoke briefly to Ramirez who advised she was asleep in the room while Hayes was there. Due to this
fact they were concerned that Hayes may have tried to sexually assault victim. Security contacted Medica! Units
to checkout Ramirez. After medical services checked out Ramirez and everything appeared normal, all parties
went back 1o the hotel room {17151) to check and see if items were missing.

After checking for missing property it was determined that Daisy and Jessica were missing money from their
purses. Daisy was missing $125, and Jessica was missing $5 in cash. Joshua did not locate any cash on Hayes
but his check very quick and not thorough.

Las Vegas Metropolitan Police Officer Davina Rader P#4918 responded and completed a report under event
130409-0843. Joshua provided photos of the male and the drivers’ license that he produced as identification to
Of. Rader. Off. Rader aiso obtained 3 copy of the lock interrogation for room 17151, She aiso obtained a
voluntary statement from victim Joshua Jarvis. Daisy Ramirez declined to fill out 2 voluntary statement at the time.

Your declarant Detective Wiliam Rader P#5468 was later assigned case 130403-0834 for follow up. # ran the
drivers’ license number (2104017611) on the photo obtained by Off. Rader of Hayes and his identification. The
license number was 3 valid number and returned to James Howard Hayes. A phote was obtained from Nevada
DMV of Hayes. The license and photo matched that which was acquired by victim Joshua Jarvis. The photo taken
by Joshua of Hayes while he was in the room matched that of the subject in the Nevada DMV photo.

Mayes was located in SCOPE with an identification of 2796708. Hayes has priors for Petit Larceny, Grand
tarceny, Possession of Stolen Property, and Obtaining Credit Cards without Owners Consent, alf these crimes
consistent with crimes committed by room burglary suspects.

After reviewing the lock interrogation It was determined that the door was left insecure from 04:21 - 07.06. it is feit
that Hayes only had o push on the door fo gain access in the hotel room. Security was contacted and advised
that they located Hayes exiting on elevators but cannot locate Hayes arriving on property.

Page20f 3
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VEGAS METROPOLITAN POLICE DEPARTMED.

CONTINUATION
Event #: 130409-0843

Due to the fact that James Howard Hayes can be positively identified as the suspect who did enter Excalibur hotel
room 17151 without the permission of Joshua Jasvis and other occupants, did show his intent to commit a larceny
when caught going through luggage that did not belong to him, and property located in the room that he
attempted to steal did value more than $650, your declarant prays probabie cause exists for this warrant.

wherefore, Declarant prays that a Warrant of Arrest be issued for suspect James Howard Hayes on the charge(s)
of Burglary, and Attempt Grand Larceny.

{ declare under penalty of perjury under the law of the State of Nevada that the foregoing is true and
correct.

Executed on this 30th day of May, 2013,

DECLARANT: Z{/(}L- KQ SYed

WITNESS: W SHY e 5 / 3 o/’ 3

Pags 30of 3




DEFENDANT HAYES, JAMESQ)WARD DEFENDAN’ID# 02796708

CASE NO: 13F10723X DEPARTMENT  JCRT3
JUDGE MICHAEL A FEDERICO AGENCY: METRO-TQURIST CRIME
ORI VRI NAME HAYES, JAMES HOWARD

DOB 02021970 SOC 279725454 SID

RAC B SEX M HGT 510 WGT 220 HAI BLK EYE BRO
------------------------------ WARRANT -~ =« === === =2 —— s mmm e m e e m
HOI COI WNM HAYES, JAMES HOWARD

NOC 50424 AOC OFC ¥ FIF TRF JUV DSO  DOW 07292013
OCA 1304090843  CCN 13F10723X BAIL 25,000.00

TRA MIS

-------------------------- SUPPLEMENTAL - - = - = == m s m e i e e =

AKA HAYES, JAMES HOWARD JR
SUBMITTING OFFICER ID#:MP5468 NAME: RADER, WILLIAMM D
COUNTS CHARGE

1 BURGLARY, (18T)
1 ATT GRAND LARCENY, < $3500

hhkAkkAE CONPFIDENTIAL *odkok kR kR

o —

200 S T
awA h
T —

meogrp T CoRndents

VR
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WARRANT ELECTQIICALLY GENERATED AND ENTEQ’) INTO NCJIS
**+* DO NOT MANUALLY ENTER INTO NCJIS ***

JUSTICE CQURT, LAS VEGAS TOWNSHIP
CLARK COUNTY NEVADA

- e e e e e e Y A e e e W e s o e e e

THE STATE OF NEVADA CASE NQ: 13F10723X

PLAINTIFF DEPT. NC: 3
Vs,
AGENCY: METRO-TOURIST CRIME

ID# 02796708

ARREST WARRANT

}

)

)

)]

)

HAYES, JAMES HOWARD )
)

|

DEFENDANT )

}

THE STATE OF NEVADA,

TO: ANY SHERIFF, CONSTABLE, MARSHALL, POLICEMAN, OR PEACE OFFICER
IN THIS STATE:

A COMPLAINT AND AN AFFIDAVIT UPCN OATH HAS THIS DAY BEEN LAID
BEFORE ME ACCUSING HAYES, JAMES HOWARD, OF THE CRIME(S):

COUNTS CHARGE BAIL: CASH SURETY PROPERTY
1 BURGLARY, {18T) 20,000.00 20,000.00
1 ATT GRAND LARCENY, < § 5,000.00 5,000.00

YOU ARE, THEREFORE, COMMANDED FORTHWITH TO ARREST THE ABOVE NAMED
DEFENDANT AND BRING HIM BEFORE ME AT MY OFFICE IN LAS VEGAS TOWNSHIP,
COUNTY OF CLARK, STATE OF NEVADA, OR IN MY ABSENCE OR INABILITY TO
ACT, BEFORE THE NEAREST AND MOST ACCESSIBLE MAGISTRATE IN THIS COUNTY.

THIS WARRANT MAY BE SERVED AT ANY HOUR OF THE D T,

GIVEN UNDER MY HAND THIS 29TH DAY OF JULY, 3.

JUSTICE OF THE PEACE IN AND FOR SAID TOWNSHIP
MICHAEL A PFEDERICO

SHERIFF'S RETURN

I HEREBRY CERTIFY THAT I RECEIVED THE ABOVE AND FOREGOING WARRANT

ON THE DAY OF ; , AND SERVED THE SAME BY
ARRESTING AND BRINGING DEFENDANT, , INTO COU
THIS DAY OF , R
e e ST TR DOUGLAS C. GILLESPIE, SHERIFF, CLARK COUNTY, NEV
Arrost Warrast ~ Fane Shoet BY: , DEPUTY

MR
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PHILIP J. KOHN, PUBLIC DEFENDER | - ,
NEVADA BAR NO. 0556 F | L E D
309 South 'Igllird gtrgc;ti 5Sf:]ite: 226

Las Vegas, Nevada

(702) 4354685 Fes 3 210P4Y5
Attorney for Defendant W

S5
L 4S VECAS nEvaoA
JUSTICE COURT, LAS VE(,‘X '

CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
' )
Plaintiff, ) CASE NO. 13F10723X
)
g DEPT. NO. 3
JAMES HOWARD HAYES, )
) DATE: March 20, 2015
Defendant. ) TIME: 8:30 am.
)

DEFENDANT’S NOTICE OF MOTION AND MOTION TO QUASH ARREST
WARRANT

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff
YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office requests -
thét the above-entitled matter be placed on calendar on March 20, 2015 at 8:30 a.m., in Las Vegas
Justice Court Department No. 3, for the purpose of quashing an outstanding arrest warrant.
DATED this 3rd day of February, 2015.
PHILIP J. KOHN
"CLARK COUNTY PUBLIC DEFENDER

By:  /s/Daren B. Richards
DAREN B. RICHARDS, #5103
Assistant Public Defender

RECEIPT OF COPY
RECEIPT OF COPY of the above and foregoing Motion is hereby acknowledged
this .3 day of February, 2015.

"13F10723K T T
: DMPC :

! Defendant's Notice of Motian and Motion |
i 4703189

I

|

|
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[ GRAND JURY INDICTMENT SERVED ON
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APR- 216,625 DSDRECORD

P

wd o

— . LAS .._imba METROPOLITAN POLICE DEPARTMENT 7
Page_L_of TEMPORARY CUSTODY RECORD  '0-#-213610% _ events: W 1601020) 052 gco 052
DATE o_"»mmmmqtowlcblrﬁ»q_zm oF ARREST: _ 02 5O pes 0. ESTAB. BY: —2( 0Q
INTAKE NAME (AKA, ALIAS, ETC.)  Last First Middie TRUE NAME ) iddn

1 Haygs NAMES  iawarD SR i&cﬁm amés Howdard r:
ADDRESS NUMBER & STREET . BLDG /APT. # cITY J STATE ZIP

e R | r:: ES <7 Patmdatp q,b 9259510
DATE OF BIRTH SEX HEIGHT | WEIGHT | HAR EVES SOCIAL SECURITY # Speak English? OF BIRTH
02 02770 @ ! S |20 | UK ned [239-72- YSHS JYes ONo J\. As, OH
LOGATION OF CRIME (¢ - Streel - Cily - State - Zip) Chtizen Amrest | LOCATION OF ARREST PCN#
 HAZon NS % Y_® [2e s ia vupees VD LI/ 28109 ZLHI

BKG. . CHARGE ARR EVENT WARR / NCIC COURT
CoDE ORD /NRS # M GM F | qypg NUMBER NUMBER LV JC DOC OTHER
A0 pocciney  pec. &w% QO@pc | TV [lems2ay | Q@0 Q
Eail 33 20,000 o
seudtl | Bueciary (5D 195" 205,060, 2 uo @Wﬁ 12967234 Q& O
_ RS, BOE.22>. A , | RN _
5025 | ATT GRAND LAZGIWY LT 4 3500 QQ g JCs 13F107A3 X ﬂ_@ g 0
| oog o oo o
ONFIDENTIAL 990 0oa o
t Ve B 4 Gme? Rama 1 LI |
: Qa _ Qo0 Q
*ARREST TYPE: __PC - PROBABLE CAUSE BS - BONDSMAN n..uumzumm __BW- BENCHWARRANT WA -WARRANT _ RM-REMAND  GJI~ GRAND JURY IND. | OTHER COURT:
_ww fmm, T 51:5 pr— e SR msid 13979 Lomad _
) s .yi WAOS o ocuments L [Toceman  13%a. /pumeds |APPROVAL CONTROL#FOR
?)1 oy évu.ﬂ%; %ﬂ%ﬁ.zaa ; Slapstre _ (Print Name) P Agency ADDITIONAL CHARGES:
?m‘ | L pqconl 1468y et
.vsw £ v.ﬁmh s »ﬂw&; = Transporting Officer's Signature "(Print Nama) Pit Agency
Time Stamp
at BOOKING 1
[C] FoR PROBABLE CAUSEMNCIC HIT ARREST SEE n»mmqsomordﬂ.avm 0.2{ FIRST APPEARANCE: DATE: TIME:

COURT O sanparoeaL
{J wence [ orretease
(3 murncea [ rroessecause
| ._.._<m-h ._U 1AD.

JUDGE:

LVMPD 22 (REV. 3-05) {2) COURT » ORIGINAL
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

Page_| of 2 DECLARATION OF ARREST LD.# _ 2¥2 bF0B
True Name: ., JAMES HAJES Date of Arest: 4-2716  Time of Arrest: _0250 4

OTHER CHARGES RECOMMENDED FOR CONSIDERATION:

THE UNDERSIGNED MAKES THE FOLLOWING DECLARATIONS SUBJECT TO THE PENALTY FOR PERJURY AND SAYS: That | am a peace afficer with Lv MPD {Depariment}, Clark

County, Nevada, being so employed for a period of j’_ @ (months). That 1 lsarned the q facis and ei which lsad me 10 believe that the above named subject committed (or
was commiling) the offensa of B“%MRB! stthelocationof 3T S. LVEBLW v ARG

O {ADDRESS/ GITY 1 STATE/ ZIP)
and that the ofiense occurred at approximately _.Q?s_o haurs on the 2 ’,dny of __KP&LL ,——Loth . intecountya uClark or [ City of Las Vegas, NV.

DETAILS FOR PROBABLE CAUSE:

o Yd.2-16 Ar  etor 0230 yes £ Offion

Lo0ESozs 0391 s Wity  offiIcea . feracd  PTI3NE spepamisie
AS  MARKE@O Paren Blee et IMRI B wWEeE OiISPATCHED T A SuB)Ser

IN Cuitdoy AT € Mapems  chsde YIS S tvBu  Lve BAIS]. THE

Su@rOcr, tAvee \Ool€IeD R P  CALAMDANIA  DRIBA ((CBeEE AS

IAMES MAMES DB 2-27FP weS  fAcBO 1N wsﬂ:p«,. o ya

&QE" 6"% Drs fmp B AMNT -l S J‘\h—i'ﬁp-ﬂ'ﬂ.g CHE) a0 Sewh-ﬁ\}

Hopy  WAES ©n WDEo SEVEBILWAKE EntE@iudgy  ME LGED foom AT

Qo A € b~ B6D

b Lleh T  CODEEDd \npier oY of € LuseheE AT pogo uAs A  AfEAR T

ARLE  Momiy OVT  of WE WAL ST Awp OT T 1 we VOFT  Papur fawg

frever . NaMES Thew CLOSED e WaueT Anb AT o BRK N mE  LNGEAGE,

A0 CAOISD TUE  LuGaoaGE , VMpMES TheN P> aue Booer OogR, v EravT anp
WAL  toros  eYwo Csropy  BY XEoR T, WaNEs was follew e Wave

*350 e pouses  in s seondt 1 €¢T  Pary  PockOT. SG1ve . pee—

Koaves ENTEROP A Joltn CanlS Chm t—aom) WAt DRSS i tBT T temMmaT A

Lagccry @y  weving F260 vt Qoaacs ArY Concerude tv |m s Pouedr,

THG ey PY O ST TWE %Oomm wich € Moy , ke Wes chap SO

Al e CAmS  of  BURGLARy  urpBe oSS 2oF 060 . KAMES whAS
RSN S PopBO e CSPE Ay Bowdeld .

Wherefore, Declarant prays that a finding be made by a magistrate that probable cause exists to hold said person for preliminary hearing (if charges are a felony or
gross misdemeanor) or for trial (if charges are a misdemeanor).

Declarsht's Signaturg—__—"
. oesaza g
Print Declarant's Name .. . P#
LVMPD 22 - A (REV. 6-01) {1} ORIGINAL - COURT
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT
DECLARATION OF ARREST CONTINUATION PAGE

Page__Z_of % D#_ 33305

&M RreCorng cnECl  of  WPMES  REVEALED

Pe WS Tie ACIVE  WagBANKT  OUT of  JViMe€ coyer

_EDLEU\’-&LA‘P‘;! peD pTEmbe GRACO LARCONY | WAE Wil

_ ALSD YAv eSS v cv L5 Toby ot WY OUT SYANDIN & wARRA~RT |

Wherefore, Declarant prays that a finding be made by a magistrate that probable cause exists to hold said person for
preliminary hearing (if charges are a felony or gross misdemeanor) or for trial (if charges are a misdemeanor).

7 <
Dedlarant’s W !
Declarant must sign second page with original slynalur LSS y2A 13929
. % Print Declarant’s Name ¥
LVMPD 22.8 (301) (1) ORIGINAL - COURT
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ARREST WARRANT ABSTRACT 06:12

WARRANT NAME: HAYES, JAMES HOWARD
DOB: 02/02/1970 SSN: 279-72-5454
RAC: B SEX: M HGT: 5'10" WGT: 220 HAI: BLK EYE: BRO

WARRANT #: 13F10723X EVENT #: CLARK COUNTY ONLY:
CHRG NRS CASH ASSUR

CNT CODE CODE CHARGE LITERAL BAIL BAIL

01 50424 205.060 F BURGLARY, (1ST) $ 20000.00 § 20000.00
PCN#0028999877-001

02 56025 205.222 F ATT GRAND LARCENY, < $3500 $ 5000.00 § 5000.00
PCN#0028999877-002

ISSUED BY JUDGE: MICHAEL A FEDERICO DOW: 07/29/2013

COURT: LAS VEGAS JUSTICE CQURT DEPT: JCRTS5

I HEREBY CERTIFY THAT I RECEIVED THE ABOVE AND FOREGOING WARRANT
ON THE o DAY OF , Ol , AND SERVED THE
SAME BY ARRESTING THE WITHIN DEFENDANT, ‘

AND BRINGING HIM INTO COURT THIS ) DAY OF Axyﬂi ,

Q-

DOUGLAS C. GILLESPIE, SHERIFF, CLARK COUNTY, NEVADA

BY:N,\)\U\\) GRS LU\MDD , DEPUTY

*kkxxk%* C ONFIDENTTIRATIL +rxkkkx#k
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LAS VEGAS METROPOUTAN POLICE DEPARTMENT
TEMPORARY CUSTODY RECORD

paTE OF ARRESY: _QH-01 - 1 Lo Tive oF arresT: 02 HO WeS

10. a% Event #: LV gﬁ@@h%

10.ESTAB. BY: (GO F.

130!—12[.

[INTAKE RAME (AKA, ALIAS, ETC)  Last L) Middia TRUE NANE Lant Firsl
HANES CNAMES  Howskd IR
ADDRESS NUMBER & STREET QLDGAPT. # oY - STATE .
LEs Sb T T Eves mmvv”.s_mshm_wcaia Spook English? a;mm.w.uw_ﬂz &MVVU’ .
E SEX HEH o
or.0a 00 'R 510 |20 | OK |Bo [ 29972 Y5HS | Trve one
Chizen Aasost | LOGATION OF ARREST [SecioBeat |PCNE
v ® e 803 | M2 :
axa. CHARGE ARR EVENT WARR { NCIC COURT
CODE ORD/NRS # M oM F oI rvpe NUMBER NUMBER LV I OC OMeR
ek~ uRG: 205. 620 QO@|rc (il PHZHX |la@dda O
it uuﬂa y
50424 m.cno_>?4 (D 108" 20S. ocm a Q0@ |{gw Jdes 31072324 1 OB O 0O
a0F, 1. &
028 |- o 3500 O0@jew | ¥ 7 Jurneasx |Q@0O O
QoO0g aQaano Q
QoQ Qo0 a-
aa Qa0 a
*ARREST TYPE: PO — ..xowp!hnz..mm ow DONDSMAN GURRENDER. | OW - BENCH WARRANT . WA~ WARRANT  RM -~ REMAND Gl - GRAND JURY IND. ] ©THER COURT:
APPROVAL CONTROL # FOR
ADDITIONAL CHARGES:

13F10723X

WADS

Warrant Arrest Documents
6342169

(3 £or PROBABLE CAUBE/NCIC HIT ARRESY SEE PAGE TWO FOR DETAILS.
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Pt S . “GAS VEGAS METROPOLITAN POLICE DEPAN 1ce) NP

i‘.-'wage-_\_._of 2. oscmm'nou OF ARREST S L A 2R 08
True Name: .. JAMES _ HAYES : Date of Arest: 37L& Time of Arrest: — 2238

S ———
OTHER CHARGES RECOUMMENCED FOR CONSIDERATION:

Lv m@p {Onparimany. Clark

THE NDERBIGNED MAKES THE FOLLOWING DEDLABATIONS SUBJECT TO THE PENALTY FOR PERJURY AND SAYS: That | am a posct ofcar whh

Gouriry, Novada, being bo emplayod for a perios ol _j:_ @a (MORthE), Thal | 13emad the taiowing facts And EICUMETACIE wHICh (880 M 1o Gnficve INEL M2 Shar Aamed suBjSCt rameitled for

' L wa BALD
wns committing) the afansa of s‘ﬂm @ tha locstion ol 2 tmﬁ;!gg‘}cm, AT 1D }

oo
30 et 06 oftanss oocued o1 approxmetely —AID S _ hours on the 25 #Pl 2.0 fa . inhe county o (YQark or O City ol Lan Vages, NV.

DETAILE FOR PROBABLE CAUSE:

e _4.1-16¢ Ay edar D120ups 5 CtPweon
o \e0OBSocs MBI%  siete  whrw  officen X, (eadcrw  M7/IMT  afegane

AS  Moeye@D forest.  Blew  yeaT \M’s’i_g__u&__.mm_A_&u&L_
I €y vy AT e
—Se@aotr LAl \0GmIfIGD RA_hS  CALACBRAMA  DENOt \iBoS® _AS

IAMES  MoauSS  OoB:2-27FD a8  fASD i wﬁo-_-, for __ComMmm sl oo
&op_n_ﬂ%ﬁ;&_na fsotn P AT -US  Aselanl  CASIG $ECVRITY
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frewgr . WauEr ey  CLotED e wauer AND WD fMk N me  LVGCAGE,
Apd  CLot&D e LugeakE . ey Then OPEMSD que  Pootes Onop oow 9T app
wWAS  Tevon  WnYo CWrooy _BY setu . WaqSs was folew ~o Wave
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Whersfore, Daclarant prays that afinding be. mmhy a magistrate that probable cause exists to hold said perssn iw preliminary hearing (it charges are a falony or
gross misdemeanor) or for trial {if charges ate a mwdemeanor} Sl

- -

T
Declarant must sign second page with original signature L. DSsonh \n?
it Daclarant’s Name ¢

LYMPD 22 - A (REV, 6-07) m fm;trm.-oomr
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s T - LAS VEGAS METROPOLITAN POLICE DEPARTMENT
DECLARATION OF ARREST CONTINUATION PAGE
Page % _of % _ D 23A RTR
'l:},»:-x;.:k .ltr ecCarng  cwder of ‘:a 'ﬂ: '@M: gevenLEd

he  Was Do  AMVE _ wWeffAKS  OUVT of  JuinteS  Sougy .

.74
£k RS piy _ priD _pATTEM AT HPA LH'-LGNH,] —APNED by
A LSy oy o e €A S+l b= W DT QAN IN b wOAAAMAT

Wherefors, Doclarant prays that a finding be made by a magistrate that probable cause exists to hold said person for
preliminary hearing (it chargos are a felony or gross misdemoaner) of for trial {if charges are a misdemeanor),

‘ / Declarant sgalgs_n 'cond n with origina) algm % . RN o e )OS zA . - Lt 15?97'
" s, S A A AR 2 .///%//2 ‘_ :'mmﬂﬁﬂs Name e T JJ_T{’
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CONFIDENTIAL

FINANCIAL AFFIDAVIT

IN SUPPORT OF REQUEST FOR ATTORNEY, EXPERT, INVESTIGATIVE OR OTHER COURT SERVICES FOR INDIGENT PERSONS

JUSTICE COURT LAS VEGAS TOWNSHIP

IN THE CASE QF CASE # 16F05242X DEPT JCA1
STATE OF NEVADA VS.

Hayes Jr, James Howard DATE: 4/2i2016

[ SECTION 1 |

I, James Hayes Jr, do solemnly swear under penalty or perjury that | am named as defendant in the case of State
of Nevada VS. James Hayes Jr and that | do not have the ability to pay for an attorney or for any other court
services necessary for my defense because: (check () all that apply)

I currently receive SS| benefits;

| am currently a public housing resident / Section 8 recipient;

1 am currently receiving food stamps;

1 am currently a welfare recipient (TANF);

I currently receive Unemployment / Workers Compensation benefits as my sole income;

| have been determined disabled but benefits are pending; (310723

FFA
Financial Affidavit

| am a resident of Shade Tree Shelter; 5342245
| am a recipient of HELP Homeless Outreach Subsidy; I) ,I ,mumtm,""”mm""M
t am a recipient of Medicaid Disability Insurance;
g/lzﬁu a resident of the Salvation Army or a Transitionat Housing Program;
|

am currently incarcerated;

1 am unemployed with no source of income;

[ am a recipient of Women's Development Housing Assistance;

OO00Oo0000o0oon.

Do you now or have you ever served in any branch of the United States Armed Forces whether active duty,
reserve or guard?

tAm O | Am Not BJ

COMMENTS:

28




Are you employed? YES

How much do you earn each month? VARIES

Name and Address of employer: ¥OUCAN'T ME LLC.(SELF EMP) - PALMDALE, CA
Does your spouse work? NI/A v %'%

How much does he/she earn per month? N/A

Do you have any other income (from retirement funds, interest, dividends, rents, etc.}? N/A

List all other income sources: g‘?né:\ &M}))S‘ R ‘E ‘-\

How much money do you have in bank accounts? NO

Do you own any real estate, motor vehicles, motor homes, stocks or other valuable property? YES Please
describe and list value:

2009 LEXUS, VALUE $8,000

Marital Status:  Single
Total Number of dependents: 0

List the people you support (Name, Age & Relationship):

What is your address? 39534 WELES STREET PALMDALE, CA 93551
How much do you pay monthly in rent or mortgage? $575.00 MO.

List all other significant debts:

| declare under penalty of perjury t regding is true and correct. (NRS 53.045).
SIGNATURE OF DEFENDANT L
Revision Date: December 7, 2015
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DEPT = JCRT5

AAXRKRKEKRARKRRRRRRRRARK X SERVED ERAXKXRRXRRKRRAKKRKRKARRX

AXRAEA L AR AR AR R R R A AR RARAERA AR RRARREAARAAR AR AR AR AR RARNRA AR AKX AR AR R RRRRRARRARRAALR
AXEEER L ARER AR KR AR A A AR AR AR AL AR KRR AR A A AN ARRARARERXARARAALARARAA R RARERRXARRNRANK

xxxarxxxxxzxxxrx NCOJIJIS WANTED PERSON SYSTEM AAtxkArkskxikhxx
PIN-6209 NCJIS WARRANT HAS BEEN SUCCESSFULLY CLEARED

CLEARING AGENCY /NVLVJICOO1
ARRESTING AGENCY /NV0020135
ENTERING AGENCY /NVLVJC001
CONFIRMING AGENCY/NV0020135
WARRANT RECORD NUMBER/2962565

* NIN/WS05628436 DATE:04/02/16
* SEQ/001 REASON/SERVED TIME:06:39:43
* WARRANT NAME /HAYES, JAMESHOWARD
*
X

CLARK CO INFO SERVICES
CLARK COUNTY DETENTION CENTER
CLARK CO INFO SERVICES
CLARK COUNTY DETENTION CENTER

¥ O% X X ¥ * % X N

* B X ¥ OB % X F X #

BASE RECORD NAME/HAYES, JAMESHOWARD
COURT CASE #/13F10723X
* COURT/NVOQ2A53J - LAS VEGAS JUSTICE COURT

AEEXE AT RA KRR R R AR A A A A AR AR AL A A AR AR R R AR RA AR AR AR A AR ARARARRR AR RARARARAARK X
AR R AR R AL AR KA ARARRARRARARRRRANRRAARNRAXAXRAR AR AR RRRLRRR AR R AR kX

19F10729%
wsg X

Warrat 5 !
£343318 orvice 8lip

VR
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DEPT = JCRT5

ARKAKRAKAAKKKRXRRKRXRRK KR SERVED

KEXXRRXRARXRRAKRXXRXRR AR R X%

KERRKXRRERAAKRAR AR RAR LR IR AR RRARAR AR EARRARAARRAXARERRR A RARRRIRRAAXA AR AR AR R A AKX

*********************************t*************t**t*****t*k*****k*t**t***t

¥ * ¥ %

*

* % ¥ ¥

* % % » %

i

kxkkaxrrxrxexax NCIJIS WANTED PERSON SYSTEM #xxxxsxxxxkxnkis
PIN-0209 NCJIS WARRANT HAS BEEN SUCCESSFULLY CLEARED

CLARK CO INFO SERVICES
CLARK COUNTY DETENTION CENTER
CLARK CO INFO SERVICES
CLARK COUNTY DETENTION CENTER

CLEARING AGENCY /NVLVJCOG1
ARRESTING AGENCY /NV0020135
ENTERING AGENCY /NVLVJCOO01
CONFIRMING AGENCY/NVQ020135
WARRANT RECORD NUMBER/2962566

NIN/W805628436 . DATE:04/02/16
SEQ/002 REASON/SERVED TIME:06:39:43
WARRANT NAME /HAYES, JAMESHOWARD ~

BASE RECORD NAME/HAYES, JAMESHOWARD
COURT CASE #/13F10723X
COURT/NVOQ2A53J - LAS VEGAS JUSTICE COURT

N % B % ¥ ¥ N ¥

KERXKERRK KK AR K XK AKX XA AKX RARA AL AR AL R AR KRR AR R EARRERARN KA RARRXAARRARRXRRARKRRARRL R K

RERKRRARKRKRAER LR AR XRERRRARRARNLRARRA R R AR KAANRRXARARXRARRRRARARARARARKXXRARRRRARRARR
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CONFIDENTIAL
JUSTICE COURT, LAS VEGAS TOWNSHIP

CLARK COUNTY, NEVADA

PRETRIAL SERVICES INFORMATION SHEET

CASE # DEPT # REQUESTED BY:
13F10723X JC-5

NAME: ID #

James Hayes Jr. 2796708

CHARGES:

BURGLARY, (1ST), ATT GRAND LARCENY, < $3500

CURRENT BAIL:

25,000

VERIFIED: ADDRESS: PENDING VERIFICATION
WITH WHOM/HOW LONG:  /

VERIFIED: EMPLOYMENT STATUS: /
LENGTH:

VERIFIED: RELATIVES - LOCAL: NOT LOCAL:

FELONY/GROSS MISDEMEANOR CONVICTIONS: 07 TX FRAUD USE L.D. 2cts;
07 TX CREDIT CARD ABUSE 2c¢ts; 11 NV ATT. PCCWOOC

MISDEMEANOR CONVICTIONS: 2

FAIL TO APPEAR: 0

ALSO I/C: 16F05242X JC-1 04/06/2016

RECOMMENDATION:

DATE: 4/4/2016 PRETRIAL SERVICES: Nichele Kinmon
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Justice Court, Las Vegas Township
Clark County, Nevada

Custody Status Slip

LO0G351851
Housed At: ST-5N-59-S Clerk: brelj
Date: 4/5/2016: Initial Appearance Department; 05 Judge: Cruz, Cynthia
Name: HAYES IR, JAMES HOWARD Case: 13F10723X Defendant ID: 2796708

001: Burglary, {1st) [50424] {F) (0028399877-001)
Bail Stands - Cash or Surety: Counts: 001; 002 - $25,000.00/$25,000.00 Total Bail

002: Att grand larceny, < $3500 [56025] (F) (0028999877-002)
Bail Stands - Cash or Surety: Counts: 001; 002 - $25,000.00/525,000.00 Total Bail
Future Justice Court Hearings

4/19/2016 9:00:00 AM: Preliminary Hearing (JC Department 05)

Added

Las Vegas Justice Court: Department 05
LVIC_RW_Criminal_CustodyStatusSlip
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APR 15 2016

BAIL BONDM% X

] -4
In the Las Vegas Justice Court, County of CLARK, State of Nevada.
STATE OF NEVADA Bail Bond No SV25-4731765
(Power of sttorney with this number must be atiached.)
VS,
Defendant Hayes, James H Jr Case No. 13F10723X

Know all men by these presents:

That we, Aladdin Bail NV, Inc as principal and Seaview Insurance Co. as the surety, heretofore authorized to transact
Bail bonds in the State of Nevada, are held and bound, to the above court, for payment in the sum of:

$25,000.00 Dollars, whereof, we bind ourselves, our heirs, executors, administrators, and successors, and assigns,

jointly, severally, and firmly, by these presents. The condition of this obligation is such that the said defendant shall

appear from day to day and term to term of said court to answer the charge(s) of o 10728K
SBD

Surety Bond
6397201

B

And not depart the same without leave, then this obligation to be void, else to remain ir’féfuﬂ;force %d effect.

This bond shall be in full force and effect until any of the following events: Coah % ;
- : :‘:‘,n —_ [
1) Exoneration by court order, 2) Termination of this case by dismissal or conviction o — ;" ‘
=5 ey
Signed and sealed this 11th day of April , 2016 3 29} U -
NE™ g
<y - =

o,

Subscribed and sworn before me, a notary for the State of Nevada,
This 11th day of April, 2016

Attorney in fact

By

Bonding Company Stamp Insurance Agency Stamp
Aladdin Bail NV, Inc - SEAVIEW INSURANCE CO.

Designated Agent/Person

. .
626 Las Vegas Bivd. South * 1o receive all notices:

Las Vegas, NV 89101-6649

Telephone (702) 853-2245 1000 Aviara Parkway, Suite 300
License # 1843442 Carisbad, CA 92011
‘ Telephone (800) 808-2245 Fax (760)
431-2698
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COURT COPY SV-0402-02

KNOWALL MEN'BY THESE PRESENTS that SEAVIEW INS
State of CALIFORNIA and by the autharity:of theires

Which has not been amended or restinded::does:
rue and lawful Attorney-in-Fact for rt's,_a_ndﬁﬂ% it

Surety, a bail bond only. Authority of stich:Attorne

~

5" ¢orpioration duly

¢ organizedd
Dirgctors:at a.meeting dui%:i:pa

existifig un
lied and held on December 5, 2011
eand appoint the named agent its
‘and as its act and deed, as
uarantee defendant’s future
a court not specifically

lrawfu conduct, adherence to travel limita)
¢jated_to_court.app: i

and provided this Pow@r—of—Aﬂomé i filads
Power-of-Attorney the name of the féfsofiic

INWITNESS WHE
oriherpupose an

ﬁEQE...SEAVlE /
grihespurpose andits cirporate se

B T <
R

2EW|

NUMBER
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Las Vegas Justice Court

Regional Justice Center
200 Lewis Avenue 2nd Fi ¢ Box 552511 e Las Vegas NV 89155-2511
(702) 671-31186
NlA justi .uUs

BOND ACCEPTANCE NOTICE

NOTICE TO APPEAR OFFICIAL RECEIPT

Date: 4/11/2016 1310723
SBAN
Sure

Case#: 13F10723X Ts0mg "™ ACCEPIANCe _Notig of 5

N ——— _ﬂ///I/IlM/I/l/IIWl/I/IfIII//MI//

Scope ID: 2796708

Charges: Burglary, (1st) Bail Amount: $25,000.00
[50424]; Att grand
larceny, < $3500
[56025]
Bond Company(s): | Aladdin Bail Power Number: | S§V25-4731765
Bonds
YOU ARE TO APPEAR ON:

April 19, 2016 at 9:00 AM in JC Department 05
Failure to appear could result in a bench warrant being issued for your arrest.
Appropriate Courtroom attire required

No shorts, halter tops or tank tops, shoes are required.
(NO FOOD OR DRINK PERMITTED)

Surety Bond Acceptance-Notice of Appearance Revised on October 31, 2012
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AGREEMENT TO APPEAR IN COURT
AND TO WAIVE EXTRADITION
AFTER ADMISSION TO BAIL
NRS 178.484

o#_ 279 676 %

Event # . Arrest Date ﬁ;(%{[ é _ f

Court of Jurisdiction __J (.,
Case# 12 £ 10722 X

Charges (s) @CJQCf[aﬁ&% / Qﬁ ?tm LQ/Z-ML/

ﬁ%U/es J/Q James | Lwill

appear at aII times and pfaces as ordered by the court releasing me and as ordered by any :
court before which the charge may be subsequently heard.

| further state that | will comply with all other conditions imposed by the Court on my g
admission to bail. ' ;

- | FURTHER ACKNOWLEDGE AND STATE THAT IF | FAIL TO APPEAR WHEN SO |
ORDERED AND AM TAKEN INTO CUSTODY OUTSIDE OF NEVADA, | WAIVE ALL OF
MY RIGHTS RELATING TO EXTRADITION PROCEEDINGS. | :

(gl

. 13r1rii£éx T
Wa f Extradition After Admission to Bail
Distribution: Original-Court Copy-Inmate File i |

T
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i ORIGINAL

0205 fF 1 L E
PHILIP J. KOHN, PUBLIC DEFENDER

NEVADA BAR NO. 0556 #'16
KELLI M. DEVANEY-SAUTER, DEPUTY PUBLIC DEFENDER}sy i1 G 53 K
NEVADA BAR NO. 13101 ‘ -
PUBLIC DEFENDERS OFFICE -
309 South Third Street, Suite 226
Las Vegas, Nevada 89155
Telephone: (702) 455-4685
Facsimile: (702) 455-5112
Attorneys for Defendant

Rl
. ogd
e,

JUSTICE COURT, LAS VEGAS
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
)
Plaintiff, ) CASE NO. 13F10723X
)
v. ) DEPT. NO. 5
)
JAMES HOWARD HAYES, )
) DATE: May 23, 2016
Defendant, % TIME: 7:30 am.

MOTION FOR SETTING OF REASONABLE BAIL

COMES NOW, the Defendant, JAMES HOWARD HAYES, by and through his
attorney, KELLI M. DEVANEY-SAUTER, Deputy Public Defender, and moves this Honorable
Court for an order for the setting of bail in a reasonable amount.

This Motion is based upon thé attached Declaration of Counsel, any documents
attached hereto, argument of Counsel and any information provided to the Court at the time set for
hearing this motion.

DATED this 16th of May, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER
Motion

By:
BFTII % EEY-SAUTER, #131&S
Deputy Public Defender
6519730

[T —
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DECLARATION
KELLI M. DEVANEY-SAUTER makes the following declaration:

1. That I am an attorney duly licensed to practice law in the State of Nevada;
that I am the Deputy Public Defender assigned to represent the Defendant in the instant matter, and
that I am familiar with the facts and circumstances of this case.

2. Mr. Hayes is currently charged with one count of Burglary, a category B
felony, and one count of Attempt Grand Larceny, a wobbler which may be treated as either a gross
misdemeanor or a category D felony. Mr. Hayes’ bail in this case is currently set at $25,000.

3. Based on the Las Vegas Township Justice Court Standard Bail Schedule,
standard bail for a category D felony is $3,000 and standard bail for a category B felony with a
maximum term of imprisonment of 10 years is $10,000.

4. | The Standard Bail Schedule was amended on May 26, 2015, and it appears
tha.t Mr. Hayes bail is set based on the previous schedule, which provided for a standard bail of
$20,000 on category B felonies and $5,000 on category D felonies.

5. Based on the foregoing, the defense simply asks that Mr. Hayes bail be
reduced to $13,000 in the instant case, consistent with the standard bail setting for the offenses
charged. ‘

I declare under penalty of perjury that the foregoing is true and correct. (NRS
53.045). '

EXECUTED this 16™ day of May, 2016.

% .
\

.~~~ KELLI M. DEVANEY-SAUTER >
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the foregoing MOTION OR/BAIL will
be heard on May 23, 2016, at 7:30 am in Justice Court, Department 5.
DATED this 16™ day of May, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:

WNEY-SAUTER, #1319
epu blic Defender )

RECEIPT OF COPY
RECEIPT OF COPY of the above and foregoing MOTION is hereby acknowledged
this \-1 day of May, 2016.
CLARK COUNTY DISTRICT ATTORNEY
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| DR'.C’.. A
OPPS | FILED

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHRISTOPHER LAURENT
Chief Deputy District Attorney
Nevada Bar #005043

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671 2500

Attorney for Plaintiff
JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-Vs- CASENO: 13F10723X
JAMES HOWARD HAYES, aka, .
James Howard Hayes, Jr. #2796708 DEPTNO: 5
Defendant.

STATE’S OPPOSITION TO DEFENDAN ET’s MOTION FOR SETTING OF
= REASONABLEBAIL

DATE OF HEARING: May 23, 2016
TIME OF HEARING: 7 30 AM

COMES NOW, the State of Ne\}ada, by STEVEN B. WOLFSON, Clark County
District Attorney, through CHRISTOPHER LAURENT Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Opposmon to Defendant's Motion.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

"
n
I

13F10723X
OPTM
Opposition to Motion

8621296
|| || " |||“I||||"I"|l| W:201 3201 3R 10T IIF10723-0PPS-(HAYES__JAMES)-001.DOCX
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POINTS AND AUTHORITIES
Facts of the Case

On April 9%, 2013, Joshua Jarvis, Daisy Ramirez and Jessica Ortiz, were staying in
room 17151 of the Excalibur Hotel in room 17151. The occupants of room 17151 were all
asleep and at 7:05 AM Jarvis was awakened by a strange sound.

Jarvis observed the Defendant standing next to the bed facing the window going
through some of the occupant’s personal belongings. Jarvis jumped out of bed and confronted
the Defendant. Jarvis had the Defendant empty his pockets and he also searched the
Defendant. Jarvis also required that the Defendant identify himself and Defendant provide a
Nevada Driver’s License. Jarvis also took the Defendant’s photograph and said that he was
going to call the police. The Defendant then ran out of the room and J arvis called security.

Defendant’s Background '

Defendant’s intake report shows that he has suffered the following felony or gross

misdemeanor convictions:

1. 2007 — Texas — 2 Counts Fraudulent Use of L.D.

2. 2007 — Texas — 2 Counts Credit Card Abuse

3. 2011 — Nevada — Attempt Possession of Credit Card without Cardholder’s

Consent
Defendant also has two misdemeanor convictions and is also in custody on 16¥05242X on a
Burglary charge for a hotel burglary occurring on April 2, 2016. That case is currently set for
preliminary hearing on May 23, 2016.
Statement of the Case

The instant crime was committed in April of 2013. An arrest warrant was issued in
July of 2013. On February 3, 2015, the Defendant through his counsel filed a motion to quash
the arrest warrant which was set for March 20, 2016. On March 20, 2016 the Defendant failed
to appear and the Motion was denied. It fact it wasn’t until the Defendant was arrested for
similar conduct on 16F05242X that the Defendant made his first appearance on this case on

April 5, 2016.

WA2013201 IR 10AZN3F10723.0PPS-(HAYES__JAMES)-001.D0CX
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At the arraignment a preliminary hearing was set for April 19, 2016. The preliminary
hearing was vacated based on the offer of global negotiations. The case was set for status
check negotiations on April 26, 2016. On that day the Defendant rejected the offer and the
preliminary hearing was set for May 31, 2016.

On May 17, 2016, the Defendant filed the instant Motion.

Argument

The Defendant has been on the lamb for almost three years. It is clear that he knew that
they was a warrant for his arrest as evidenced by his Motion to Quash Arrest Warrant which
was filed in March 20, 2015. Defendant is a danger to the community as he continues to
engage in burglaries on the Las Vegas Strip.

Defendant would not even be answering these charges if he had not been caught in the
act and arrested almost three years after the instant case. It is apparent that the Defendant has
engaged in a pattern of larceny and burglary. One can only wonder how many additional
burglaries that the Defendant actually got away with in that time. It is beyond credulity to
believe that the only two times the Defendant engaged in this conduct that he got caught.

The bail currently set, although now higher that the current standard bail, is approiate
based on the Defendant’s record and the fact that he actively avoid responsibility on this case
for almost three years. In fact, one could argue that is it entirely too low based on the
Defendant’s conduct and record.

Conclusion

For the reasons stated above the Defendant Motion should be denied.

DATED this_ V10" day of May, 2016,

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney (T

Nevadﬁmg%ﬁS
BY \ 7

N
ST§§3HI:R TAURENT

Chief Depuity District Attoiney
Nevada Bar #005043

3 !

W:20132013R107\2M3F10723-0PPS-(HAYES__JAMES)-001. DOCX
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CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of STATE’S OPPOSITION TO DEFENDANT’S
MOTION FOR SETTING OF REASONABLE BAIL, was made this 17th day of May, 2016,
by facsimile transmission to:

KELLI DEVANEY-SAUTER, DEPUTY PUBLIC DEFENDER
FAX: 702:471-1527

Se(@y for the Dlsmc@omcy's Office

BY

13F10723X/CJL/mlb/L-2

w20 13\2013F\10723\13F10723-OPPS{HAYES__JAMES)-001. DOCX
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Las Vegas Justice Court

Fegional Justice Center
200 Lewis Avenue 2nd ] « Box 552511 » Las Vegas NV 89155-2511
{7023 671-3116
htpuivrene clark countycourts. usiviciindex htmi

NOTICE OF BOND EXONERATION

CASE NUMBERC(S): 13F10723X
DEFENDANT: JAMES HOWARD HAYES JR
BOND COMPANY:‘ Aladdin Bail Bonds

SURETY COMPANY: Seaview Insurance Company Two
Jinn, Inc.

POWER NUMBER(S): SV25-4731765

DATE OF EXONERATION:  May 23, 2016

TR0
. SBOE \
- Surety Bond Ordared Exoneraled

6545471

Entered by Jourisha Brefand
CRM Bond Exoneration Court Ordered Revised on August 29, 2012
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STEVEN B. WOLFSON

- °
ORIGINAL

Clark County District Attorney

Nevada Bar #001565
MICHAEL R. DICKERSON

FILED IN OPEN COURT
5Pl
N
CKARK

Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

CASE NO: 13F10723X

-V§-

JAMES JOWARD HAYES,
#2796708

DEPT NO: 35

Defendant.

NOTICE OF MOTION AND MOTION TO CONTINUE
DATE OF HEARING: 5/31/2016
TIME OF HEARING: 9:00 A.M.
TO: JAMES JOWARD HAYES, Defendant; and

TO: KELLIDEVANEY-SAUTER, Attorney for Defendant
YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that the State

respectfully moves this Court to continue the above entitled case.
1
"
i
"
"

" csFozeax Y
HOMO |

" Hofles of Hoton ,
g | QLT
! !

DOCUMENT2
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This Motion, which will be heard in Justice Court on the 31st day of May, 2016, at 9:00
o'clock, A.M., is based upon Hill v. Sheriff of Clark County, 85 Nev. 234 (1969), State v.
Nelson, 118 Nev. 399, 401 (2002), and their perogeny, and is supported by the following
Affidavit.

DATED this_ 8 4™ day of May, 2016.

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /fﬂ.@«uw
MICHAEL K. DICKERSON

Deputy District Attorney
Nevada Bar #013476

DOCUMENT2
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AFFIDAVIT

STATE OF NEVADA 3
SS:

COUNTY OF CLARK
MICHAEL R. DICKERSON, being first duly sworn, deposes and says:

1. That Joshua Javis is a witness for the State of Nevada in this matter; that
his present address is 46 Kenneth Street, Hartford, CT;

2. That the following efforts were made to procure the attendance of this
witness at the preliminary hearing scheduled in this matter for 5/31/2016; that a subpoena was
issued on May 12, 2016; that Your Affiant emailed the known email of Mr. Jarvis on May 11,
2016; Clark County District Attorney's Office process servers also emailed the known email
of Mr. Jarvis at least twice after the issuing of the subpoena; Your Affiant called the last known
phone number of Mr. Jarvis; All efforts to contact Mr. Jarvis have failed to make contact with
him; The last contact the State had with Mr. Jarvis was in mid-April 2016, when he noted that
he had "military 6bligations" that resticted his ability to freely travel;

3. That JAMES JOWARD HAYES is an essential witness in that he is the
victim of the charged crimes and the only person with whom contact has been made that can
testify to the fact that Defendant unlawfully entered his hotel room and attempted to commit
theft therein; that to affiant's present knowledge there is no other witness who could so testify;

4. The State requests additional time to attempt to make contact with Mr.
Jarvis; that it will be necessary to seek a continuance in this matter due to the unavailability of
this witness; that affiant first learned on May 27, 2016, as no contact had been successful, that
this witness would not be available to testify at the scheduled preliminary examination;

1
"
i
1
1
1

DOCUMENT2
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5.

That this Motion is made in good faith and not for the purpose of delay.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on

md/L-2

stelte

(Date)

LM

(Signature)

DOCUMENT2
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BAIL BOND ﬂ » _—

In the éﬁ?’ ¢ //@dj J[//f 7[ (0. Court, County of CLARK; State of Nevada. JUN -3 zmﬁ

STATE OF.NEVADA ' | Bail Borid No 5_V25 ~YLTYIR/ — 528 5,;

(Power of attomey with his mumber must be aftached.) ==25¢

vs. K : | = = g
Defendant ﬁé{y@j; JM@S /'} J ro ) “CassNo. [3FIT73XK %

Know all men by these presents:

rance Co. as the surety, heretofore authorized fo transact

That we, Aladdin Bail NV, Inc as principal and Seaview Insu
payment in the sum of:

Bail bonds in the State of Nevada, are held and bound, to the above court, for

/ ~Bollars, whereof, we bind ourselves, our heirs, executors, administrators, and SUCCESSOrS, and assigns, jointly,
severally, and firmly, by these presents. The condition of this obligation is such that the said defendant shall appear from
day to day and term to term of said court to answer the charge(s) of .

L

Puatasd (17, t-Gand larceny < 43500
JJ I A

And not depart the same without Iéave, then this obligation to be void, else to remain in fult force and effect. .

L1

-This bond shall be in full 'force and effect until any of the following events:

1) Exoneration by court order, 2) Termination of this case by dismissal or conviction

Signed and sealed this[@[ﬁﬁd&fﬁ

20/

Attorney in fact Y Raquera Rives
' ' : . blic
Subscribed and swom before me, a notary for the State'of Nevada, ﬁ:g;“‘md& o
This /0/7 &F Jane Z0/6 - ' My Commission Exples: 032748
. Certficate No: WM
_Place of Notary Seal
Ap}aﬂ{;d s dayof 20 o
By' . - r; g
e & T
Bonding Company Stamp ] Insurance Agency Stamp gg . ? F__--
’ . - . >M : -
Aladdin Bail NV, inc . SEAVIEW INSURANCE COé’ ;g o fa gl
. < ™
‘ _ ~ Designated Agent/Person § gﬂ o .
626 Las Vegas Bivd. South to receive all notices. >
Las Vegas, NV 89101-6649 T . ) -
" Licehse # 1843442 - » Carlsbad, CA 92011

Telephone (800) 808-2245 Fax (760}
431-2698
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COURT COPY SV-0401-01

VERIFY 1. THE FACE OF THIS FORM IS PRINTED IN RED, BLUE AND BLACK INKS WITH A MUL COLORED BACKGROUND. 2. THE PAPER THIS FORM IS PRINTED ON CONTAINS A “TRUE" WATERMARK, HOLD UP TO A LIGHT SOURCE
FIAST O SEE THE PATTERNN THE PAPER, 3. LOOK CLOSELY AT THE THIN BLUE BORDER LINE - YU MAY NEED MAGNTFICATION. T IS MADE UP OF REPEATING LETTERS THAT READ TWOJNNING

bt &, .- POWER OF ATTORNEY, <,
7 *@;:SEAMEW%NSURANCE COMPANW ¥

9* Ma Y' ‘*& \& ?ﬁ\
POWER AMOUNT $ " POWERNO. = SV25-4743871
KNOW.ALL MEN\BY JHESE PBESENTS that Seaview Insurance Company, a corporation duly organized.and existingwunderdhe laws of
the Stﬁ“?&?écgiﬁbrma ndiBy the authorityiof the resolution adopted by the Boafd of Dirsctors at a medting duly calledand g@ld ohect 5, 2011

whichk am\Re‘s (ution

beenmmended or rescmded, doés constltute and appomt and by these' presents 1dogs ;makeaconstltute
S true and lawful, Attorney-m Fact for'it and in itsmame, place: and*stead to‘%xecme se‘al&nd deliver

and appoint theinamied agent its.¢
for and on its behalf and 8 its act and deed, as surety, a bail bond only Authority of such Attomey-in-Fact i fimited o ¢ appearance bonds
and cannot be construed to guarantee defendant’s future lawful conduct, adherence to travel limitations, fines, restitution, payments or
penalties, or any other condition imposed by a court not specifically related to court appearance.

This Pawer of Attorney is for use with Bail Bonds only. Not valid if used in connection with Federal Immigration Bonds. Not valid for Federal Bail Bonds. This power
void if altered or erased, void if used with other powers of this company or in combination with powers from any other surety company, void If used to furnish ball in
excess of the stated face amount of this power, and can only be used once.

The obligation of the company shall nat exceed the sum of
**Twenty five thousand dollars and no cents***

and provided this Power-of-Attorney is filed with the bond and retained as a part of the court records. The said Attomney-in-Fact is hereby authorized to insert in this
Power-of-Attorney the name of the person on whose behalf this bond was given.

IN WITNESS WHEREOF, SEAVIEW INSURANCE COMPANY has cdirsed these presentstc be signed by its duly authorized attomey-in-fact,
proper for the purpose and its corp%%te seﬁl "-'be héreunto ‘aﬁ" xea thls @/ day Of\ /M’%w\

Bond Amount $ @0 ARRT Y e
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Defendart_/ 7 'I/. s /1, /‘/ 0 X “‘i‘m&"’%

"a
e .

uus 1a
1883 EA
4uson\\‘ SR NOT VALID IF USED IN FEDERAL COURT

Q

" " " DOCUMENT S NOT
CONTROL NC. POWER

9@7(/5&, A Grarof larceny, < 2500,
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= Las Vegas Justice Court
Regional Justice Center
200 Lewis Avenue 2nd FI o Box 552511 « Las Vegas NV 89155-2511
(702) 671-3116
http://iwww.lasvegasjusticecourt.us
BOND ACCEPTANCE NOTICE
NOTICE TO APPEAR OFFICIAL RECEIPT
Date: 6/1/2016 N
_ 13F1n723)t
Case#: 13F10723X smw pond Acceplance - Notice of Appearanct

e IAMES L HAYES (R

Scope ID: 2796708

Charges: Burglary, (1st) Bail Amount: $13,000.00
[50424]; Att grand
larceny, < $3500
[56025]
Bond Company(s): | Aladdin Bail Power Number: | SV25-4743871
Bonds
YOU ARE TO APPEAR ON:

June 14, 2016 at 9:00 AM in JC Department 05

Failure to appear could result in a bench warrant being issued for your arrest.

Appropriate Courtroom attire required
No shorts, halter tops or tank tops, shoes are required.
(NO FOOD OR DRINK PERMITTED)

Surety Bond Acceptance-Notice of Appearance Revised on October 31, 2012 \"E
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INFM . W
STEVEN B. WOLFSON Qi b

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

MICHAEIL DICKERSON

Depugy District Attorney

Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff

LA. 6/23/16 DISTRICT COURT
Il) %OO AM CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff,
vs- DEPTNO:  XII

CASE NO: C-16-315718-1

JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708

Defendant. INFORMATION

STATE OF NEVADA

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

SS.

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka James Howard Hayes, Jr., the Defendant(s)
above named, having committed the crime of BURGLARY (Category B Felony - NRS
205.060 - NOC 50424), on or about the 9th day of April, 2013, within the County of Clark,
Stafe of Nevada, contrary to the form, force and effect of statutes in such cases made and
provided, and against the peace and dignity of the State of Nevada, did then and there wilfully,
unlawfully, and feloniously enter, with intent to commit larceny, Room No. 17151, of the
1
1
i
i

W120132013R107\23\13F10723-INFM-(HAYES __JAMES)-001.DOCX
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EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,
Clark County, Nevada, occupied by JOSHUA JARVIS.

STEVEN B. WOLFSON
Clark County District Attorney

Nevada Bar #001565

BY ”7 -ﬁ . éQ;W_e_,_——a
MICHAEL DICKERSON
Depu? District Attorney
Nevada Bar #013476

2
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Names of witnesses known to the District Attorney's Office at the time of filing this

Information are as follows:

NAME
CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

CUSTODIAN OF RECORDS
OR DESIGNEE

ADDRESS

Clark County Detention Center,
330 S. Casino Center Blvd., Las Vegas, NV

LVMPD Communications

LVMPD Dispatch

LVMPD Records, 400 S. Martin Luther King Blvd.,,
Las Vegas, NV

LVMPD Project Management & Video Bureau

Nevada DMV

BARLOW, DAWN OR DESIGNEE Clark County District Attorney’s Office-Investigator

ERMILIO, JOHN
JARVIS, JOSHUA
ORTIZ, JESSICA
RADER, D.
RADER, W.
RAMIREZ, DAISY

13F10723X /ec/L2
LVMPD EV#1304090843
(TKS)

Excalibur Hotel, 3850 S. Las Vegas Blvd., Las Vegas, NV
46 Kenneth St., Hartford, CT

Unknown

LVMPD P#4918

LVMPD P#5468

Unknown

3
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Electronically Filed

TRAN 07/29/2016 01:22:22 PM
Case No. C-16-315718-1 i t 5&
Dept. 5

CLERK OF THE COURT

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP
COUNTY OF CLARK, STATE OF NEVADA

THE STATE OF NEVADA,

Plaintiff,
PRELIMINARY HEARING
vS. JC Case No. 13F10723X

JAMES HOWARD HAYES,

E N N N N NN

Defendant.

REPORTER'S TRANSCRIPT OF PROCEEDINGS

BEFORE JUDGE CYNTHIA CRUZ, JUSTICE OF THE PEACE
Tuesday, June 14, 2016, 9:00 a.m.

APPEARANCES:

For the State: Michael Dickerson, Esqg.
Deputy District Attorney

For the Defendant: Kelli DeVaney-Sauter, Esqg.

Deputy Public Defender

REPORTED BY: BILL NELSON, RMR, CCR No. 191

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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WITNESS DR

Joshua Jarvis 5

I NDZE X
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21

RDR

31
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LAS VEGAS, NEVADA; TUESDAY, JUNE 14, 2016

PROCEUZEDTINGS

THE COURT: Let's get everybody moving.

And we're going to get going on James Howard
Hayes, unless we have a final resolution.

All right. So let's transport the in-custodies
out, so that we can get going on the preliminary
hearing.

James Howard Hayes, 13F10723X.

He's present out of custody with the assistance
of the Public Defender.

This is the time and date set for the preliminary
hearing.

MS. DEVANEY-SAUTER: Your Honor, the Defense is
ready to proceed.

MR. DICKERSON: The State's ready to proceed,
Your Honor.

THE COURT: All right. Any preliminary motions
to make at this particular juncture?

MS. DEVANEY-SAUTER: Your Honor, I would ask the
exclusionary rule be invoked at this time.

THE COURT: Counsel invoked the exclusionary

rule.
BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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All witness, aside from the State's first
witness, please step outside the courtroom.

State, call your first witness.

MR. DICKERSON: The State's first witness 1is
Joshua Jarvis.

THE MARSHAL: Please step up to the witness
stand.

Remain standing, and face the clerk to be sworn.

JOSHUA JARVIS,

who, being first duly sworn to tell
the truth, the whole truth, and
nothing but the truth, was examined
and testified as follows:
THE CLERK: Please be seated.
Please state your full name, spelling both your
first and last name for the record.
THE WITNESS: Joshua Jeremiah Jarvis,
J-o-s-h-u-a, last name Jarvis, J-a-r-v-i-s, middle name

Jeremiah, J-e-r-e-m-i-a-h.

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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DIRECT EXAMINATION OF JOSHUA JARVIS

BY MR. DICKERSON:

Q. Mr. Jarvis, on April 9th, 2013 were you here in
Las Vegas on vacation?

A. Yes.

Q. And at that point in time were you staying at the
Excalibur Hotel casino?

A. Yes, 1 was.

Q. Located at 3850 south Las Vegas Boulevard?

A. That's correct.

Q. And specifically that is here in Clark County,

Nevada?
A. Yeah.
Q. And the room that you were staying in was room
171517
A. I believe so.
I'm not -- It was a while ago, I'm not sure
exactly.

Q. That rings a bell to you?

A. Yes.

Q. At that point in time in the morning hours of
April 9th, 2013 where were you?

A. I was in the room the whole time.

0. In that hotel room?

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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A. Yes.

Q. At the Excalibur Hotel?

A. That's correct.
Q. The one you were staying in?
A. Yes.

Q. And did something out of the ordinary happen in
the early morning hours of April 9th, 20132
A. I heard some rattling, which was kind of
upsetting because my sister and her friends were out, so
I was guessing it was them, until I saw him in the room,
and I was wondering if if he was with the people I was
with -- on wvacation with, and then I noticed that there
was no one else there besides him, so that's when I got
up, and he proceeded to run out the door -- or tried to
run out the door.
Q. Okay. So you're saying, he, you saw he in the
room.
Who are you referring to?
A. James, that guy right there.
MR. DICKERSON: Your Honor, if the record could
reflect, the witness just identified the Defendant?

THE COURT: It will.

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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BY MR. DICKERSON:
Q. So the Defendant is the individual you saw in

your room?

A. That's correct.
0. And in the -- early in the morning?
A. That's correct.

Q. What did you happen to see when you wake up?
A. I just heard rattling, I saw him going through
luggage.

I kind of yelled at him, and then he ran through
the door.

I ran towards him.

He didn't seem to be aggressive at all.

I turned around, patted him down, and then I took
his wallet out. At that time I told him to sit down on
the bed and put the license right in front of the camera
and took a picture of him.

Q. Okay. So we'll get to all of that.

Firstly, who were you staying with in the hotel
room?

A. It was my sister, her friend, which was in the
hotel room, she was pretty much knocked out, and my

girlfriend at the time.

Q. Okay. What is your sister's name?

A. Jessica Jarvis.
BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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Q.

And what is -- or what was your girlfriend at the

time, her name?

A.

Q.

Misty Mustafa.

And you were staying with both of them in that

room 171517

A. That's correct.

Q. Now, it's approximately 7:05 a.m. when these
events start?

A. That's correct.

Q. Who's in the room at that point in time?

A. At that time it was just me and my sister's
friend, Daisy.

0. Daisy is who?

A. My sister's friend, she's the third person that
was on vacation with us.

Q. Okay. Is she staying in that room?

A. Yes, that's correct.

Q. And are you guys awake?

A. I was awake the whole time.

She was asleep.
Q. So were you awake prior to this event, or asleep?
A. Negative.
I was asleep.

Q. So at approximately 7:05 a.m. you hear something?

A. That --
BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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Q. What exactly does it sound
A. Just rustling around under
door open, just really sounds I'm
because usually my sister's -- or
really loud.
Q. Okay. So it was quiet?
A. Yes, it was quiet.

0. Rustling?

like?
-- I didn't hear any
not accustomed to

her friends come 1in

A. Yes.

Q. Where did you hear that sound coming from?

A. From like the lower end of my bed towards the
wall

0. Okay. What -- or where 1s this area?

A. When you walk in,
TV.
When you first walk in,

was at.

So it's like there's two beds,

hallway is right there at the end

wall, next to the TV.

Q. Okay. And the luggage was
Is there a window there as

A. Negative.

0. If you could, describe the

entry from the door, could you do

there's the dresser with the

that's where tall luggage

and then the

of the bed next to the

next to the wall.

well?

room from the point of

that for the Court?

BILL NELSON & ASSOCIATES
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A. Standing up or --

Q. No, describing if you're looking into the room
from the door to the room.

A. When you look into the room, there's a window
facing 12:00.

To the right side there's two beds.

As soon as you pass the hallway, there's a TV on
the left side, just before you get to the window, and
there's luggage right before you get to the TV.

Q. Okay. So the luggage was directly in front of
the bed?

A. That's correct.

Q. And is that the bed you were sleeping on?

A. Yes.

Q. Was the individual you identified as Daisy, was
she also sleeping in that bed?

A. Negative.

On the bed to the right of me.

Q. Was there anybody else sleeping in that room?
A. Negative.

Just me and her.

Q. Okay. Now, when you wake up, what was the first
thing you see?
A. I see him going through the luggage, that's the

first thing I see.

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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0. The Defendant?

A. Yes.

Q. So you see the Defendant going through luggage
that you identified as being at the foot of your bed?

A. That's correct.

Q. Can you see what part of his body at this point
in time?

A. I just saw his back, didn't see his face.

Q. Okay. And what did he look like at that point in
time?

A. At that point in time?

I don't really understand.

Q. What did you see, what did you recognize the
individual to be?

A. Just a guy, older male, going through my luggage,
or my sister's luggage.

Q. Did you recognize him?

A. Not from any time frame when we were in Vegas,
no.

That was the first time I ever seen him, when he

went into the hotel room.

Q. So you didn't know the Defendant before

approximately 7:05 a.m. on April 9th, 20137

A, No.

Q. And when you wake up, you see this, what do you
BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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do?

A. I just freaked out, just reacted and asked who he
is.

0. What did he say?

A. He just stared at me and made a run for the door.

Q. What did you do?

A. I ran to the door to stop him, and at that time
he wasn't aggressive at all.

Q. How was it that you stopped him?

A. Just turned him around, patted him down, and then
at the bed sat him down at the bed, and he said, sorry.

MS. DEVANEY-SAUTER: Objection, Your Honor.
Narrative.
MR. DICKERSON: I don't believe so.
THE COURT: Overruled.
BY MR. DICKERSON:
Q. Go ahead, sir.
So you stopped him how?

A. I stopped him before he got to the door and then
just patted him down, and then as soon as I patted him
down I took his wallet out, took a picture with the
prhone.

Q. So he's heading towards the door, you have to
grab him, you get in front of him?

A. I get in front of him.

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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Q. And as soon as you get in front of him what does
he do?
A. He wasn't aggressive, just --

Q. He just stopped?

A. He Jjust stopped.

Q. And then you took the steps to pat him down?

A. That's true.

Q. How did you pat him down?

A. Just from left to right, and then took his wallet
out, and took his ID out, and took a picture.

Q. Was he facing you, or facing away from you, when
you patted him down?

A. I'm pretty sure he was facing away from me at the
beginning.

Q. Okay. So you had him turned away from you when
you patted him down?

A. That's correct.

Q. And while you're patting him down, you take his
wallet out?

A. That's correct.

Q. And once you take his wallet out, do you see

whether there's any identification in that wallet?

A. Yes, that's correct.

Q. And did you retrieve that identification?

A. That's correct.
BILL NELSON & ASSOCIATES 702.360.4677
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68



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

Q. Did you recognize that identification as a Nevada
driver's license?

A. From the picture, yeah.

Q. The picture you took?

A. That's correct.

Q. So you say you pulled the wallet out, pulled the
ID out, then you take a picture.

What do you take a picture with?

A. With my phone.

Q. Your cell phone?

A. That's correct.

0. It has a standard camera on 1it?
A. That's correct.

MR. DICKERSON: I'm going to ask to approach,
Your Honor.

I'll be showing him State's Proposed Exhibit a
and 2.

MS. DEVANEY-SAUTER: No objection, Your Honor.

MR. DICKERSON: I've already shown this to
Defense counsel.

THE COURT: Go ahead.
BY MR. DICKERSON:

Q. Sir, take a look at State's Proposed Exhibits 1

and 2.

Do you recognize these two documents?
BILL NELSON & ASSOCIATES 702.360.4677
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A.

Q.

A.

whole time.

Q.

what do you recognize it to be?

A.

to sit

finger

admission of State's Exhibit 1 and 2, Your Honor.

purposes of the preliminary hearing only.

BY MR.

Q.

right there in front of vyou.

That's correct.
Okay.

I also seen that she was sleeping over there the

How do you recognize first State's Exhibit 1,

This is what I took the picture of and told him
down, and this --

So State's Exhibit 1 is a picture you took?
That.

Of the Defendant?

Yes, that's correct.

And State's Exhibit 2, do you recognize this?
Yeah, I took that picture as well. It has my
on it.

MR. DICKERSON: Okay. The state moves for

MS. DEVANEY-SAUTER: No objection.

THE COURT: 1 and 2 will be admitted for the

DICKERSON:

First we'll go into State's Exhibit 1, which is

What is that?

A. That's a picture of him on the bed with me taking
BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844
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a picture of his driver's license that I took out of his
pocket.
Q. So the foreground is that the Defendant's

driver's license?

A. That's correct.

Q. That's the driver's license you pulled out of his
wallet?

A. Yeah.

Q. All right. And in the background sitting on the
bed, who is that?

A. That's my sister's friend Daisy.

Q. Sitting on the bed?

A. Sitting on the bed is the Defendant.

Q. That's that same individual you identified today

as being in your room?

A. Yes.

Q. And this is the picture you took of him in your
room?

A. That's correct.

Q. How long after you awoke was it you took this

picture?
A. I want to say, within like five to ten minutes.
Q. Okay. And at that point in time did you also
take another picture?

A. Yes, I did.

BILL NELSON & ASSOCIATES 702.360.4677
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0. Looking at State's Exhibit 2, is that the other
picture that you took?

A. That's correct.

0. What is that a picture of?

A. His driver's license.

I took a second picture because I wasn't sure if

the first picture was good.

Q. So you took the second picture, so you could get
a better view of the license?

A. That's correct.

Q. And, in fact, this was the same license you
pulled out of the Defendant's wallet?

A. That's correct.

0. You see the Defendant's name on that license?

A. Yes, I do.

Q. What does it say?

A. It says, James —-- This one is black and white, so
I can't really see the middle one, Howard, Jr.

Q. Okay. And after you took these two photographs,
what did you do?

A. He wasn't aggressive, and he didn't seem like he
was —-

Q. Did you say anything to him?

A. I can't remember much of what I said to him.

I just I remember him saying he was sorry.
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Q. How many times did he tell you he was sorry?
A. A multiple amount of times. I can't remember

exactly how many times.

Q. That is the primary substance of what he said?
A. Yes, that's correct.
Q. Do you recall him saying anything else?

A. Negative.

Q. Did you at any point in time decide to call for
assistance?

A. From the time I apprehended him, no, and then
after that we called I guess the authorities within the
building.

Q. Okay. That would be security at the Excalibur

Hotel?
A. Yes.
Q. So you called security at Excalibur Hotel?
A. That's correct.

Q. And does anything happen during that time you're
calling security?

A. No, just they wanted to have us explain what
happened and a report, and that was it.

Q. Had the Defendant already run out of the room by
then?

A. Yeah, he left.

Q. How did he leave?
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A.

1O

A.
Q.
security?
A.
Q.
A.
0.
Daisy was on the other bed?
A.
Q.
was originally on?
A.
0.
A.
right side.
Q.
luggage that the Defendant was going through was
directly in front of you?
A.
Q.
A.
Q.

Exhibit 172

I just let him leave.
He walked right out the front door?
Yeah.

And how long after he left was it that you called

I want to say, within like 20 minutes.
Very short?
Yes.

Now, you pointed out on State's Exhibit 1 that

Yes, that's correct.

Was that the opposite bed that you -- that she

She was on the right side of me.
Is that the bed that is closest to the wall?

Yeah, that's to the wall to the doorway on the

Is that the bed that is directly -- or the

No, it was in front of my bed.
In front of the bed close to the door?
Yes.

The same bed he's seen sitting on in State's
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A. Yes, that's correct.
Q. Okay. Now, the items that he was going through

in front of that bed, what were they?

A. I don't know, that's not my luggage. That was my

sister and her friends' luggage.

Q. Okay. Do you have any idea -- or do you know at
all what was in there?

A. All I know is, she took out extra money, which I
told her not to do, and I don't know anything else that
was inside that luggage.

Q. Do you know how much extra money?

A. I think a hundred bucks or something like that.

MR. DICKERSON: Okay. Court's brief indulgence.
THE COURT: Yes.
BY MR. DICKERSON:

Q. Did you ever give the Defendant permission to be
in your room at Excalibur Hotel on April 9th, 201372

A. Negative.

Q. Do you have knowledge of whether any of your
roommates staying in that room at that time gave the
Defendant permission to be in that room on April 9th,
20137

A. Actually, no, one of them was actually crying

when she found out she was asleep the whole time someone

actually entered the room.

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844

75



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

0. Who was that?

A. That was Daisy.

Q. And so your answer whether any of your roommates
gave the Defendant permission to be in the room?

A. No, there was no permission given.

Q. And Daisy, why was she crying?

A. She felt l1like if I wasn't there, something could
have happened to her.

Q. Were there any steps taken after security was
called as far as relation to Daisy?

A. Just to calm her down, that was pretty much it,
like gave her a bottle of water and just talked to her,
and that was 1it.

MR. DICKERSON: The State will pass the witness.

THE COURT: Cross.

CROSS-EXAMINATION OF JOSHUA JARVIS

BY MS. DEVANEY-SAUTER:

Q. Mr. Jarvis, there had been three other people
staying in this hotel room with you?

A. Correct.

0. And to make sure I'm clear, the first is your

sister, Jessica Jarvis?

A. Yes.

Q. The second is Jessica's friend, Daisy Ramirez?
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That's correct.

And the third was your girlfriend?

Yes.

And then would you repeat her name again?
Misty Mustafa.

Thank vyou.

Okay. And how long had you known Ms. Ramirez at

point?
Daisy?
Yes.
I have known her since I was little.
Since you were a child?
Yeah.
How long had the four of you been in Las Vegas?
Let me see.
That's was our first night.
Your first night in town?
We were coming back from California.
What time did you arrive at the Excalibur?
Afternoonish.

I can't be exactly sure, that was like three

years ago.

Q.

A.

Q.

But it was daylight you think when you arrived?

Yeah, 1t was.

And had you all gone out to do any partying after
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arriving in Las Vegas?
A. No, not me.
I was the one driving, so --
Q. So you opted to stay behind, make sure you're the
designated driver and sober?
A. Yes, that's correct.
Q. And then the three ladies went out on The Strip?
A. The three ladies went out.
One of them came back at first, was Daisy, and

the other two stood out.

Q. So Misty and Jessica had remained out on the The
Strip?

A. That's correct.

Q. Do you remember what time Daisy had returned to

the hotel room?

A. I do not recall exactly what time.

I would say, probably around 1:00 -- 1:00.

Q. And at the time of this incident Misty and
Jessica had not yet returned to the hotel room?

A. No.

Q. But you had been asleep during these hours?

A. While they were out, vyes.

Q. When do you believe you fell asleep?

A. I was pretty much -- So they took like three

hours to get ready, so I fell asleep around probably
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When they were ready to go out, which was around
I want to say 11:00, I told them to go out, they were
taking too long, and I have to drive in the morning.

The other two decided to stay out, and the other
one came back, and that's when I went back to sleep.

0. To make sure I have it clear then, you went to
sleep at 9 p.m., you awoke again at 11 when the ladies
were ready to go out?

A. Yeah, I woke up, and one other person came back.

Q. You fell asleep again at some point after they
had gone out?

A. Exactly.

Q. From there, did you stay asleep until about 7

A. I stayed asleep until he came in.
MS. DEVANEY-SAUTER: Court's brief indulgence.
THE COURT: Yes.
BY MS. DEVANEY-SAUTER:
Q. When you were woken up, vou didn't see anybody
going through your luggage?
A. No.
I kept all my luggage inside the vehicle.
Q. So this was just the ladies' luggage then in the

hotel room?
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A. Exactly, most of it, vyes.

0. And had it all been collected at the foot of the
bed?

A. Most of it, ves.

The girls would leave everything all over the

room, SO --

Q. So they had property kind of strewn about?

A. In the bathroom and stuff like that.

Q. Clothes everywhere, that kind of getting ready to
go out mess?

A. Not particularly, like mostly in the bathroom.

Q. Okay. And do you know if you didn't know what
was in this luggage?

A. Yes, I didn't know, besides she took extra money
out.

Q. Okay. And so you had patted down Mr. Hayes after
waking to find him in the room?

A. Yes, that's correct.

Q. But first you had been yelling and using
profanity you noted?

A. Yes, I did.

Q. Do you remember what you had said?

A. Do you want me to say verbatim?

Q. I don't mind profanity, ves.

A. I told him -- I said, who the fuck are you, and
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what are you doing in here, and he looked at me and with

like just a deer in the headlights, and he tried to make

a run for the door, and so I patted him down to make

sure he didn't have any weapons or anything like that.
Q. And you had been then very freaked out to be

yvelling at the stranger in your room?

A. Me or him?
Q. You.
A. Yeah.

I don't know, you would be freaked out if someone
came into your hotel, tried to rob you.

0. Understandable.

A. Okay.

Q. So you, even though you noted that he had not
been aggressive, you had been aggressive?

A. I'm sorry?

Rephrase that.

Q. You noted earlier that the man in your room had
not been aggressive towards you?

A. When I say, he wasn't aggressive, I mean in terms
of when he ran for the door, and I stopped him, he
didn't try to hit me, or try to do anything, that's what
I meant by not being aggressive.

Q. So you took control of the situation?

A. Exactly.
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Q. All right. And at this time then you patted him

down?
A. Correct.
Q. You noted earlier you were afraid of any sort of

a weapon?

A. Exactly.

Q. So you had been I take it moving quickly patting
him down?

A. Well, yeah, fairly quickly.

Q. You wanted to make sure as quickly as possible
there wasn't any sort of a weapon on his person?

A. Yes, that's correct.

Q. S0 —--

MS. DEVANEY-SAUTER: Court's indulgence.

BY MS. DEVANEY-SAUTER:

Q. So you didn't do a very thorough search of this
person?

A. Ma'am, I've done a lot of searches in the past,
my search was good enough to know he didn't have a
weapon on him that could hurt me or Daisy that was in
the room.

Q. That's okay.

A. Can I ask you a gquestion?

Do you find him innocent?

MS. DEVANEY-SAUTER: Well, actually --
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THE COURT: No, you can't ask her questions.
It's for her to ask questions of you.
Don't answer that guestion.
BY MS. DEVANEY-SAUTER:
Q. So backing up a bit, you had not gone out with
the women onto The Strip?
A. No, not with my sister and her friends.
Q. So you don't know whether or not they were
drinking that night?
A. It's Vegas I'm pretty sure they were.
Q. You don't have any reason to know whether they
had met anybody out on The Strip?

A. I'm pretty sure that they did not know this guy.

Q. But you couldn't say for sure?

A. No, I couldn't say for sure.

Q. Because you had not gone out with the ladies?
A. No, because I know them, I grew up with them.

They are not stupid, they are street smart.
Q. But you weren't with them to see if they talked
to anybody while out on The Strip?
A. First of all, they ain't going to find him
attractive, so they're not going to talk to him.
Q. I'm simply asking you, confirming you had not
been with them and seen their interactions with anybody

that night?
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A. I told you I was in the hotel.

Q. So you're telling me today then you don't believe
that they would have had a drink with this gentleman
here today?

MR. DICKERSON: Speculation, Your Honor.

THE COURT: Sustained.

THE WITNESS: No, I don't think so at all.

THE COURT: You don't have to answer that.
BY MS. DEVANEY-SAUTER:

Q. The three women staying in the hotel room with
you were all adults, correct?

A. I hope so, yeah.

Q. And each one then had the ability to go out on
their own on The Strip?

A. Yes, that's correct.

Q. Okay. And you had not been with them every
moment of the trip?

A. No.

0. And as each of them was an adult in the room,
each would have the ability to invite someone back to
the room?

A. They would never do that.

Q. But they have the ability to invite people back?

A. They would not do that.

Q. But you're not making the statement today based
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on anything you had witnessed on the night of May 28th
to the morning of May 29th?

MR. DICKERSON: Vague, Your Honor.

THE COURT: Actually --

MS. DEVANEY-SAUTER: My apologies on the date.

THE COURT: Why don't you rephrase the question.
BY MS. DEVANEY-SAUTER:

Q. You were not basing that statement though on
having been with them through the night and into the
early morning before this incident?

A. In terms of a lot, so you are saying that --
you're asking me, or stating that they met this guy, and
somehow invited him --

Q. Well, I'm not stating anything.

I'm asking you gquestions, sir.

A. Rephrase the question then.

Q. You say that these young women would not have had
any interaction with Mr. Hayes, or anyone-?

A. Interaction?

Q. I'm clarifying your basis for that statement that
it is based on your impression of these women and your
opinion about Mr. Hayes, not about anything that you had
witnessed on the night or early morning leading into

this incident?

A. I'm basing it on my knowledge of my sister and
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her friends, that I know that they did not meet after
speaking with him.

After the incident, they never seen the person,
after showing the picture that I took, so yes, I'm
basing it on the fact I was not with them that night.

MS. DEVANEY-SAUTER: No other qguestions, Your
Honor.

THE COQOURT: Redirect?

MR. DICKERSON: Thank you, Your Honor.

REDIRECT EXAMINATION OF JOSHUA JARVIS

BY MR. DICKERSON:

Q. Mr. Jarvis, you said that you conducted a lot of
searches?

A. Yes, that's correct.

Q. What did you mean by that?

A. I did searches in Afghanistan for people trying
to come inside, that I was conducting a detail.

Q. What do you do for a living?

A. Right now -- I used to be in the military for
nine years.

I'm switching over to a cop.
Q. Doing what?
A. Special forces.

Q. And on April 9th, 2013 can you estimate how many
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searches you've done before that date?

A. I don't know, probably like 60.

Q. Were those searches when you were in Afghanistan
for weapons?

A. That's correct.

Q. The search you conducted on April 9th, 2013 of
the Defendant, was that also a search for weapons?

A. That's right.

Q. Did you search the Defendant for any property
that he may have stolen?

A. Negative, no.

Q. So if there was something that was concealed upon
his person that was not a weapon, your search was not

designed to detect that?

A. Negative, no.

Q. That's correct?

A. Yes.

Q. And, in fact, you didn't find any weapons on him?

A. No, I did not.

Q. And so at that point in time was when you had him
sit down on the bed, you took the pictures?

A. That's correct.

Q. And to your knowledge nobody that you were here
in Las Vegas with gave the Defendant permission to be in

that room?
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A. That's correct.

MR. DICKERSON: The State has no further
questions for this witness.

MS. DEVANEY-SAUTER: Court's indulgence.

No questions, Your Honor.

THE COURT: Mr. Jarvis, thank very much for your
time and testimony today.

You're excused.

You may step down.

Please don't discuss your testimony with anybody,
aside from a representative of the Public Defenders
office or District attorneys office. Both will identify
themselves appropriately.

State, call your next witness.

MR. DICKERSON: The State has no further
witnesses in this matter, Your Honor.

THE COURT: The State rests?

MR. DICKERSON: Prior to resting, the State's
going to strike Count 2, attempt grand larceny count.

THE COURT: All right. Count 2 is stricken by
the State.

MR. DICKERSON: If I could, Your Honor, Mr.
Jarvis, can you could just wait outside?

Thanks.

THE COURT: The State rests as to Count 1°7?
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MR. DICKERSON: The State rests as to Count 1.

THE COURT: All right.

MS. DEVANEY-SAUTER: Court's brief indulgence.

THE COURT: Any witnesses or evidence on behalf
of the Defense today?

MS. DEVANEY-SAUTER: No, Your Honor.

I have advised Mr. Hayes of his right to testify
in this matter, and he's opting not to testify in
accordance with my advice.

THE COQURT: Mr. Hayes, 1is that correct, you had a
discussion with your attorney, and you are following her
advice today?

THE DEFENDANT: Yes, ma'am.

THE COURT: All right. The Defense rests?

MS. DEVANEY-SAUTER: The Defense rests.

THE COURT: State.

MR. DICKERSON: The State will waive and rebut.

THE COURT: Defense.

MS. DEVANEY-SAUTER: Your Honor, I will note that
the State has failed to meet its burden of establishing
probable cause as to entering the hotel room on the
count of burglary.

While Mr. Jarvis here today was able to testify
that he had not given Mr. Hayes permission to enter the

room, or go through any property, he simply is unable to
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state whether or not the other ladies in the room whose
luggage it was actually could have given him that
permission.

He is only able to say that he doesn't think they
would have been attracted to Mr. Hayes, but not that he
had been present with them the whole night, and did not
know to his knowledge -- Court's indulgence -- He's not
able to say he had been present with him the entire
night, or he had not, or he had been in a position to
know whether they would have actually permitted someone
access to the room in order to obtain property for them.

THE COURT: State.

MR. DICKERSON: Your Honor, the intent element of
burglary is well established by the Defendant's actions
once inside the room.

Upon first being seen in the room, the Defendant
was seemingly rummaging through the property of the
occupants of the room, which lends to the reasonable
inference that in rummaging through property that is not
yours he was there to commit a larceny of that property.

Upon being confronted, he looked like a deer in
the headlights, and he attempted to run for the door,
also showing his intent that was not above board intent,
showing what he was doing with that luggage was likely

trying to commit a larceny.
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Then after being confronted by Mr. Jarvis, the
Defendant said, I'm sorry, which only indicates more
that he was not supposed to be in that room an had
felonious intent to be in that room.

It's pretty clear, Your Honor, the reasonable
inference is drawn, and the preliminary hearing slight
or marginal evidence is met for the intent element of
burglary.

THE COURT: Mr. Hayes, I do find the State has
met their burden of proof to hold you to answer in the
Eighth Judicial District Court on the charges of
burglary.

You will appear with your attorney in the Lower
Level Arraignment Court on the following date and time.

THE CLERK: June 23rd, 10 a.m., lower level
District Court arraignment.

THE COURT: My suggestion is, Mr. Hayes, stay out
of the resort corridor.

Sir, stay in contact with your attorney.

Make sure you make your lower level arraignment.

All right?

THE DEFENDANT: Yes, ma'am.

(Proceedings concluded.)
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REPORTER'S CERTIFICATE

I, Bill Nelson, a Certified Court Reporter in and
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) ss.

CLARK COUNTY )

I, Bill Nelson, RMR, CCR 191, do hereby certify
that I reported the foregoing proceedings; that the same
is true and correct as reflected by my original machine

shorthand notes taken at said time and place.
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COMES NOW, the Defendant, JAMES HOWARD HAYES, by and through
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the attached Declaration of Counsel, and oral argument at the time set for hearing this Motion.
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PHILIP J. KOHN
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MEMORANDUM OF POINTS AND AUTHORITIES

L STATEMENT OF FACTS
James Howard Hayes is currently charged with one count of Burglary (Category B
Felony), arising from the State’s assertion that Mr. Hayes committed a “door push” hotel room
burglary at the Excalibur Hotel & Casino on April 9, 2013.
I ARGUMENT

A. BOTH THE UNITED STATES AND NEVADA CONSTITUTIONS OBLIGE THE STATE
TO PROVIDE THE DEFENDANT WITH DISCOVERY.

The State must provide the defense with all evidence favorable to an accused in its actual
or constructive possessive prior to trial. United States v. Blanco, 392 F.3d 382, 393-94 (9th Cir.
2004). The State’s failure to do so violates Due Process guarantees afforded to criminal
defendants by the Fifth and Fourteenth Amendments to the United States Constitution, and
Article I, Section 8 of the Nevada Constitution. Brady v. Maryland, 373 U.S. 83, 87 (1963)
(“[TThe suppression by the prosecution of evidence favorable to an accused upon request violates
due process where the evidence is material either to guilt or punishment, irrespective of the good
or bad faith of the prosecutor.”); Lay v. State, 116 Nev. 1185, 1194 (2000). The State’s
obligation in this regard exists regardless of how the State has chosen to structure its discovery
process, and regardless of whether the Defense has tendered a specific request. Kyles v. Whitley,
514 U.S. 419, 433 (1995); United States v. Agurs, 427 U.S. 97, 106-07 (1976).

Under the law, the State must turn over to the Defense any and all evidence that is (1)
favorable to an accused in that it is either exculpatory or impeachment evidence, and (2) within
the actual or constructive possession, including evidence possessed by the police or any other
state agency. Giglio v. United States, 405 U.S. 150, 154-55 (1972); Brady, 373 U.S. at 87;

Blanco, 392 at 393-94 (finding that exculpatory evidence in the possession of an investigating
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agency cannot be kept out of the hands of the Defense just because a prosecutor does not have
it).
B. THE STATE MUST TURN OVER ALL INFORMATION THAT IS FAVORABLE TO THE
ACCUSED, WHETHER IT IS THE SUBJECT OF A SPECIFIC DISCOVERY REQUEST OR
NOT.

The State’s constitutional obligation to provide material evidence to the defense exists
whether or not the Defendant has filed a discovery motion or tendered specific discovery
requests. Agurs, 427 U.S. 106-07, 110 (“[T]here are situations in which evidence is obviously of
such substantial value to the defense that elementary fairness requires it to be disclosed even
without a specific request.”). This rule recognizes that “exculpatory information in the
possession of the prosecutor may be unknown to defense counsel,” precipitating either defense
counsel’s lack of a request for exculpatory evidence, or her general request for the same. Id. at
106.

Given the inevitable imprecision of the foregoing standard, the significance of the Due
Process rights involved, and the likelihood of reversal if those rights are violated, the U.S.
Supreme Court has long counseled that “the prudent prosecutor will resolve doubtful questions
in favor of disclosure.” Id. at 108; Mazzan v. Warden, 116 Nev. 48, 67 (2000) (“[A] prosecutor
anxious about tacking too close to the wind will disclose a favorable piece of evidence.”).

i. Evidence “favorable to the accused” includes all information
material to the issue of guilt or punishment, including
impeachment evidence.

The Nevada Supreme Court has squarely addressed what constitutes evidence “favorable
to the accused.” In Mazzan, the court stated:

Due process does not require simply the disclosure of ‘exculpatory’
evidence. Evidence also must be disclosed if it provides grounds for the
defense to attach the reliability, thoroughness, and good faith of the police

investigation, to impeach the credibility of the state’s witnesses, or to
bolster the defense case against prosecutorial attacks. Furthermore,
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‘discovery in a criminal case is not limited to investigative leads or reports

that are admissible in evidence.” Evidence ‘need not have been

independently admissible to have been material.’
116 Nev. at 67, quoting Carriger v. Stewart 132 F.3d 463, 481 (9th Cir. 1997) and State v.
Jiminez, 112 Nev. 610, 620 (1996); see also Strickler v. Greene, 527 U.S. 263, 281-82 (1999)
(holding that a Brady violation occurs where evidence favorable to the accused, defined as
exculpatory or impeachment evidence, is willfully or inadvertently suppressed by the prosecutor,
resulting in prejudice to the defendant).

The following is a non-exclusive list of the type of evidence that must be turned over

under the Mazzan standard:

1. Forensic testing that was order but not completed, or that was completed but did not
inculpate the defendant—e.g., fingerprint analysis that returned as “inconclusive”;

2. Criminal records, or other evidence concerning the State’s witnesses, that might suggest a
witness’s bias, motive to lie, or otherwise impeach credibility—e.g., civil litigation;

3. Evidence that the alleged victim in the instant case has claimed to be a victim in other
cases;

4. Leads, evidence, or investigations that law enforcement discounted or failed to pursue;

5. Evidence that suggests an alternate suspect, or calls into question whether a crime
actually occurred;

6. Anything that is inconsistent with prior or present statements of a State’s witness,
including the initial failure to make a statement that is later made or testified to.

Brady material applies not only to evidence regarding the Defendant’s innocence or guilt,
but also to mitigation evidence. See, e.g., State v. Bennett, 119 Nev. 589, 600-03 (2003)
(describing a case in which the prosecutor’s failure to turn over a codefendant’s statement to an
informant constituted a Brady violation because the content of the statement was relevant to
mitigation at sentencing). Consider a case in which the victim of a robbery identifies a defendant

as one of two people who robbed her. The victim reports to police that this defendant actively
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prevented his codefendant from hitting her during the robbery. Although the victim’s statement
is inculpatory, it nevertheless constitutes Brady material because, if ultimately convicted, the
defendant’s effort to aid the victim might justifiably mitigate the punishment imposed. Thus, any
information that could either convince a court to impose less than a maximum sentence or rebut
alleged aggravating circumstances is relevant to punishment and, therefore, must be produced by
the State. Jiminez, 112 Nev. at 619, quoting Roberts v. State, 110 Nev. 1121, 1127 (1994)
(specifying that a prosecutor’s duty to disclose favorable evidence includes evidence material to
punishment).

ii. The State’s disclosure obligation is the same regardless of the
specificity of the Defendant’s requests.

In Nevada, the standard for determining the materiality of evidence withheld by the
prosecution—i.e., whether a Brady violation has occurred—yvaries depending upon whether the
Defendant’s discovery request was general or specific. Id. However, the State’s constitutional
obligation to turn over favorable evidence that is material either to guilt or punishment does not
change. See Kyles, 514 U.S. 419, 433 (1995) (indicating that, regardless of the nature of
Defendant’s discovery request, favorable evidence is material); U.S. v. Bagley, 473 U.S. 667,
682 (1985) (plurality) (concluding that the prosecution’s constitutional duty to disclose favorable
evidence is not limited to situations where defendant requests favorable evidence). The State
must disclose all favorable, material evidence in its actual or constructive possession to the
defense, regardless of the instant Motion’s specificity or lack thereof.

As more fully explicated below, the prosecutor’s disclosure obligation further requires
her to meet with detectives, crime scene analysts, investigators, and/or any other State actors or
potential witnesses prior to trial to determine whether they possess evidence favorable to the
accused. See Strickler, 527 U.S. at 281, quoting Kyles, 514 U.S. at 437 (“In order to comply with

Brady . . . ‘the individual prosecutor has a duty to learn of any favorable evidence known to

5
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other acting on the government’s behalf in this case, including police.””). This facet of the
prosecutor’s disclosure obligation is likewise static, regardless of this Motion’s specificity or
lack thereof.
C. THE STATE IS RESPONSIBLE FOR ALL EVIDENCE IN ITS ACTUAL OR
CONSTRUCTIVE POSSESSION, AND HAS AN AFFIRMATIVE DUTY TO OBTAIN SUCH
EVIDENCE.

In Kyles, the United States Supreme Court imposed upon prosecutors the affirmative duty
to obtain and turn over to the defense Brady material, even if a prosecutor is initially unaware of
its existence. 514 U.S. at 437. The Court also made plain the existence of this prosecutorial
obligation whether the defense lodges no request, a general request, or specific requests. Id.
(“[TThe prosecution’s responsibility for failing to disclose known, favorable evidence rising to a
material level is inescapable.”) (emphasis added). In finding that the State committed a Brady
violation in Kyles, the Court discussed the prosecutor’s “affirmative duty” in detail:

[The prosecution, which alone can know what is undisclosed . . . has a
duty to learn of any favorable evidence known to the others acting on the
government’s behalf in the case, including the police. . . . Since, then, the
prosecutor has the means to discharge the government’s Brady
responsibility if he will, any argument for excusing a prosecutor from
disclosing what he does not happen to know about boils down to a plea to
substitute the police for the prosecutor, and even for the courts themselves,
as the final arbiters of the government’s obligation to ensure fair trials.
Kyles, 514 U.S. at 437, 438.

The Nevada Supreme Court has also expounded upon this affirmative prosecutorial
obligation. In Jimenez, it concluded that a due process violation results when a prosecutor
withholds exculpatory evidence, and deemed the prosecutor’s motive for failing to disclose
exculpatory evidence immaterial. 112 Nev. at 618, citing Wallace v. State, 88 Nev. 549, 551-52

(1972). “Moreover,” the court counseled, “even if the detectives withheld their reports without

the prosecutor’s knowledge, ‘the state attorney is charged with constructive knowledge and
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possession of evidence withheld by other state agents, such as law enforcement officers.”” Id. at
620, quoting Gorham v. State, 597 So0.2d 782, 784 (Fla. 1995).

This affirmative duty means that a prosecutor may not enlist ignorance to excuse any
failure to meet her constitutional discovery obligations. A prosecutor’s lack of subjective
knowledge neither excuses nor assuages a discovery violation because the individual prosecutor
is legally obligated to contact any and all State agents. Furthermore, the scope of this legal
obligation demands more than a placing a call to the local police department or chatting with the
lead detective. See Kyles, 514 U.S. at 432-39 (placing on the prosecutor the duty to become
aware of exculpatory or impeachment evidence, assess its materiality, and disclose evidence
material to guilt or punishment to the defense).

Moreover, evidence in the prosecutor’s constructive possession includes evidence
actually possessed by a jurisdictionally diverse law enforcement agent that is cooperating with
local law enforcement. In Bennett, the Nevada Supreme Court concluded that a Utah police
detective was aware of evidence favorable and material to the defense. 119 Nev. at 603. The
court deemed it “appropriate to charge the State with constructive knowledge of the evidence
because the Utah police assisted in the investigation of this crime . . . .” Id. Extrapolating this
principal, out-of-state law enforcement officers and agencies, parole and probation officers,
welfare agents, employees of Child Protective Services, and correctional facility personnel, inter
alia, are all potential State agents from whom prosecutors must affirmatively collect Brady
material.

Exculpatory evidence cannot be kept out of the hands of the defense just
because the prosecutor does not have it, where an investigative agency
does. That would undermine Brady by allowing the investigating agency
to prevent production by keeping the report out of the prosecutor’s hands
until the agency decided the prosecutor ought to have it, and by allowing

the prosecutor to tell the investigators not to give him certain material
unless he asked for them.
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United States v. Zuno-Arce, 44 F.3d 1420, 1427 (9th Cir. 1995).
This affirmative obligation is entrusted to prosecutors in the interest of justice. See Brady,
373 U.S. at 87-88 (‘A prosecution that withholds evidence on demand of an accused which, if
made available, would tend to exculpate him or reduce the penalty . . . casts the prosecutor in the
role of an architect of a proceeding that does not comport with standards of justice . . . .””). When
prosecutors fail to uphold this affirmative obligation, they violate constitutional Due Process. See
U.S. Const. amend. V, XIV; Nev. Const. Art. 1, §8.
D. THE STATE MUST PROVIDE THE DEFENSE WITH ALL INFORMATION REQUIRED
UNDER NRS 174.235, INCLUDING THE DEFENDANT’S DIRECT AND VICARIOUS
STATEMENTS.
NRS 174.235 requires the State to provide the Defendant with discovery and obliges the
State to permit inspection of a defendant’s written or recorded statements. In the interest of
fundamental fairness, NRS 174.235 should be read to compel the State’s disclosure of any and
all statements allegedly made by the Defendant, or for which the Defendant can be held
vicariously liable.

Courts have recognized the fundamental fairness of “granting the accused equal access to

his own words, no matter how the Government came by them.” See United States v. Caldwell,

543 F.2d 1333, 1353 (D.D.C. 1974) (emphasis added). This principle of “fundamental fairness”
should expand the scope of the State’s obligation regarding the Defendant’s statements to
include the Defendant’s oral statements and statements for which the Defendant is vicariously
liable.

Under NRS 51.035(3)(a) and (e), a defendant can be vicariously liable for a statement
made by a third party in a representative capacity or by a coconspirator in furtherance of the
conspiracy. Because a Defendant may be held accountable for these statements as if they were

his own, and because NRS 174.235 requires the State to permit inspection of a Defendant’s
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written or recorded statements, fundamental fairness dictates that statements for which the
Defendant could be vicariously liable under NRS 51.035(3)(a) and (e) should be included within
the definition of a Defendant’s “statement.”

E. DEFENDANT’S SPECIFIC REQUESTS

The following specific requests are meant only to assist the State in its duty to locate and
disclose required discovery material. The following enumerated requests do not in any way limit
or supplant the foregoing generalized duties, nor do they alleviate any legal obligation placed
upon the prosecution by the United States and Nevada Constitutions and relevant, interpretive
case law.

The following requests should be read to encompass any evidence related to the instant
matter, as well as any other instances, acts, incidents, or information the State intends to
introduce at trial—e.g., other acts or prior bad acts evidence. The State must produce:

1. NOTES, REPORTS & DOCUMENTATION - Any and all notes, documents, and
records in connection with this case.' This request includes the formal documents

and raw notes of any law enforcement or state agent related to this case. It

includes all documents recording what physical evidence was taken in the case,

where it was stored, and any related chain of custody documents. In addition, the

request encompasses any photographs, videos, or audio recordings related to this
case, whether to be introduced by the state at trial or not.

2. WITNESS INFORMATION - All updated witness contact information in the
case, including the witnesses’ last known address and telephone number.” If need
be, this information can be provided to defense counsel under seal for privacy and
security concerns, and will not be shared with the Defendant or other parties.

3. WITNESS STATEMENTS (Recordings and Notes) - Any and all notes or
recordings of interviews of any witnesses and any potential witnesses in the case,
including notes/recordings of interviews of the Defendant.” This includes any and
all audio and video recordings of any and all witness interviews and any notes of

! This is required under NRS 171.1965 1(b) and NRS 174.235 1(b).
*NRS 174.234; 174.235.

> NRS 174.235; Kyles, 514 U.S. 419, Brady, 373 U.S. 83 (and their progeny).

9
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interviews that were not later recorded, notes of patrol officers, notes of phone
calls made to potential witnesses, or attempts to contact such witnesses, including
the Defendant. The State must produce any police reports, notes, or other
documents that contain information pertaining to this case or any witnesses in this
case (including the Defendant), no matter what the form or title of the report.

4. WITNESS STATEMENTS (Inconsistent with State’s case) - Any inconsistent
statements made by any material witnesses in the case to any State actor,
including but not limited to any employee or representative of the District
Attorney’s office or the police department.”* Even if not recorded, written down
or otherwise memorialized, the State must disclose to the Defense all details of
the inconsistent statement. The request also encompasses any prior inconsistent
statement that the witness’ trial testimony will not reflect, and the failure of any
witness to provide the police or the State with information testified to at trial.
This includes any law enforcement officers’ or state agents’ raw notes related to
any witness statements.

5. WITNESS STATEMENTS (Defendant Specific) - Defendant is entitled to any
and all statements (both exculpatory and inculpatory) that he, or any other witness
made, related to this case to any State actor, including but not limited to any
employee or representative of the District Attorney’s office or the police
department. This includes any statement allegedly made by the Defendant, or for
which the Defendant can be held vicariously liable.’ Any notes of any statements
by the Defendant, to include any raw notes of law enforcement officers or other
agents of the State who have had contact with the Defendant in this case.

6. WITNESS BENEFITS - Any and all records and notes regarding any benefits or
assistance given to any informant or witness related to the case, as well as any
other evidence of bias of State informants or witnesses. This includes any
monetary benefits received, services or favors, or promises of favorable
treatment, witness fees, and payments for pretrial interviews. This also includes
an estimate of future benefits to be received during or after the trial.©

7. INCONSISTENT INFORMATION - Any and all information that tends to show
the defendant did not commit the crimes alleged or that presents the possibility of
another perpetrator or explanation for the acts/harm alleged.” This includes

*NRS 174.235; Kyles, 514 U.S. 419, Brady, 373 U.S. 83 (and their progeny).

3 Under NRS 51.035(3)(a)(e), a defendant can be vicariously liable for a statement made by a third party. Thus, NRS
174.235 should be construed to include within the definition of a defendant’s “statement” both the words actually
uttered by the Defendant and any statements for which the defendant may be held vicariously liable. See United
States v. Caldwell, 543 F.2d 1333, 1353 (D.D.C. 1974) (finding that there is a fundamental fairness involved in
“granting the accused equal access to his own words, no matter how the Government came by them”).

® This is relevant to issues regarding possible bias, credibility, motive to lie, and impeachment. See Davis v. Alaska,
415 U.S. 308 (1974).

" NRS 174.235; Kyles, 514 U.S. 419, Brady, 373 U.S. 83 (and their progeny); see also Holmes v. South Carolina,
547 U.S. 319 (2006) (preventing a defendant from presenting evidence of third-party guilt deprives him of a

10
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information regarding any informants or witnesses who do not fully corroborate
the State’s case, as well as witnesses or documents that serve to impeach the
State’s evidence. In addition, the request encompasses any information
concerning an investigation and/or arrest of any other individual for the charged
crime and any information suggesting a possible suspect other than the defendant.

8. WITNESSES CRIMINAL HISTORY - Any information regarding the criminal
history of any witness in the case.® This includes any juvenile record,
misdemeanors, or any other information that would go to the issue of credibility,
veracity and bias, whether or not the information is admissible by the rules of
evidence.’

9. UNRELIABILITY OF WITNESSES - Any information tending to show the
unreliability of a State informant or witness in the case.'” This includes
information that would tend to discredit the testimony of a State informant or
witness, including any citizen complaints against the officers involved in this
incident.

10. INFORMANT TIPS - Any information related to the case given by anyone to any
police department, state agency, or crime tip organization such as Crime
Stoppers, and any reward or benefit received for such tip''

11. PRESERVATION OF EVIDENCE - All relevant reports of chain of custody and
all reports of any destruction of evidence or failure to collect and/or preserve
evidence in the case.'?

meaningful right to present a complete defense under the 14™ and 6™ Amendments of the United States
Constitution).

¥ NRS 174.235; Kyles, 514 U.S. 419, Brady, 373 U.S. 83 (and their progeny).

° The State is frequently operates under the mistaken impression that they need only disclose felony convictions
from the last ten (10) years that can be used as impeachment under NRS 50.095. However, in Davis, 415 U.S. 308,
the United States Supreme Court found that a witness can be attacked by

revealing possible biases, prejudices, or ulterior motives of the witnesses as they may
relate directly to the issues or personalities on the case at hand. The partiality of a
witness is...always relevant as discrediting the witness and affecting the weight of his
testimony.

Id. at 354. The Court found that the State’s policy interest in protecting the confidentiality of a juvenile offender’s
record must yield to the Defendant’s right to cross examine as to bias. Id. at 356. See also, Lobato v. State, 120 Nev.
512 (2004) (discussing the nine basic modes of impeachment). Therefore, juvenile records, misdemeanors and older
criminal records may yield information relevant to many forms of impeachment other than that outlined in NRS
50.095.

" 1d.
"' NRS 174.235; Kyles, 514 U.S. 419, Brady, 373 U.S. 83 (and their progeny).
12 Destruction of evidence can result in dismissal of the case or a jury instruction stating such evidence is presumed

favorable to the accused. Sanborn v. State, 107 Nev. 399, 409 (1991); Sparks v. State, 104 Nev. 316, 319 (1988);
Crockett v. State, 95 Nev. 859, 865 (1979).

11
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12.

ELECTRONIC COMMUNICATIONS - Any and all electronic communications in the
case, as well as any reports related to those communications.”” This includes recordings
and transcripts of any 911 telephone calls, 311 telephone calls, or any other recorded
police telephone calls related to this case, LVMPD Call and Dispatch Log (“CAD Log”)
and related reports, a key for the codes used in CAD Logs and related reports, as well as
any radio runs.

a. Specifically, albeit nonexclusively, the defense requests
production of the following: Any electronic communications,
recorded communications, CAD Log, and/or transcripts of
communications related to LVMPD Event No. 130409-0843.

13. WARRANTS / AFFIDAVITS - Copy of any and all warrants obtained and or used in
connection with the instant offense, to include affidavits and any recording or writings
related to the affidavits and/or warrants.

DATED this 18" day of November, 2016.

PHILIP J. KOHN

CLARK COUNTY PUBLIC DEFENDER

By: __/s/ _Kelli M. DeVaney-Sauter
KELLI M. DEVANEY-SAUTER, #13101
Deputy Public Defender

B 4.
12
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NOTICE OF MOTION

TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
above and foregoing MOTION on for hearing before the Court on the tz2-6-1¢ , 2016, at

8:30 a.m.
DATED this 18" day of November, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: :__/s/ Kelli M. DeVaney-Sauter
KELLI M. DEVANEY-SAUTER, #13101
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing MOTION was served via

electronic e-filing to the Clark County District Attorney’s Office at motions@ clarkeountvda.com

on this 18" day of November, 2016

By:/s/ Patty Barber-Bair

An employee of the
Clark County Public Defender’s Office

13
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Electronically Filed
11/21/2016 06:35:52 AM

NOTC Qe h S
STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

MICHAEL R. DICKERSON

Depug.r District Attorney

Nevada Bar #13476

200 Lewis Avenue

Las Vegas, Nevada 8§9155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
VS CASE NO: (C-16-315718-1

JAMES HOWARD HAYES, aka, _
James Howard Hayes, Jr., #2796708 DEPTNO:  XII

Defendant.

NOTICE OF INTENT TO SEEK PUNISHMENT AS
AHABITUAL CRIMINAL

TO: JAMES HOWARD HAYES, aka, James Howard Hayes, Jr., Defendant; and

TO: KELLI DEVANEY-SAUTER, DEPUTY PUBLIC DEFENDER,

Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that pursuant to NRS
207.010, the STATE OF NEVADA will seek punishment of Defendant JAMES HOWARD
HAYES, aka, James Howard Hayes, Jr., as a habitual criminal in the event of a felony
conviction in the above-entitled action.

That in the event of a felony conviction in the above-entitled action, the STATE OF
NEVADA will ask the court to sentence Defendant JAMES HOWARD HAYES, aka, James
Howard Hayes, Jr. as a habitual criminal based upon the following felony convictions, to-wit:
"t
1
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I. That on or about 2007, the Defendant was convicted in the State of Texas,
for the crime of TWO (2) counts of FRAUDULENT USE/POSSESSION OF PERSONAL
IDENTIFICATION INFORMATION (felony).

2. That on or about 2007, the Defendant was convicted in the State of Texas,
for the crime of TWO (2) counts of CREDIT CARD ABUSE (felony.

3. That on or about 2011, the Defendant was convicted in the State of
Nevada, for the crime of ATTEMPT POSSESSION OF CREDIT OR DEBIT CARD
WITHOUT CARDHOLDER'S CONSENT (felony) in C270308.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY W Qc/iwe‘—-—————*—.‘_
MICHAEL R. DICKERSON
Depu(tiy District Attorney
Nevada Bar #13476

CERTIFICATE OF ELECTRONIC FILING

1 heri:g certify that service of NOTICE OF INTENT TO SEEK PUNISHMENT AS
A HABITUAL CRIMINAL, was made this 18th day of November, 2016, by Electronic Filing
to:

KELLI DEVANEY-SAUTER, Deputy Public Defender

EMAIL: kelli.devaney-sauter@clarkcountynv.gov;
pdclerk@clarkcountynv.goy.

13F10723X/mlb/L-2
2

W:20132013A1072M13F10723-NOTC-(HAYES __JAMES)-001.DOCX
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Electronically Filed
11/21/2016 03:14.34 PM

NWEW .

STEVEN B. WOLFSON

glarkdc%m% (I]%Hsgrg%t Attorney %‘- B kﬁ\m—-
evada Bar

MICHAEL R. DICKERSON . CLERK OF THE COURT

Deputy District Attorney
Nevada Bar #13476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, ’

Plaintiff,

-V§- CASE NO: C-16-315718-1

JAMES HOWARD HAYES, aka, DEPT NO: XII
James Howard Hayes, Jr., #2796708

Defendant.

NOTICE OF WITNESSES

[NRS 174.234(T)(a)]

TO: JAMES HOWARD HAYES, aka, James Howard Hayes, Jr., Defendant; and
TO: KELLIDEVANEY-SAUTER, DEPUTY PUBLIC DEFENDER,

Counsel of Record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF

NEVADA intends to call the following witnesses in its case in chief:

NAME ADDRESS

ALBRIGHT, T. LVMPD P#12930

BROMLEY, J. LVMPD P#13723

COLE, R. LVMPD P#13351

CUSTODIAN OF RECORDS  LVMPD, Records, 400 So. Martin Luther King
Or Designee Blvd.,, LV, NV

i

W:20132013RI 0723\ 3F10723-NWEW-HAYES__JAMES)-001.DOCX
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CUSTODIAN OF RECORDS
Or Designee

CUSTODIAN OF RECORDS
Or Designee

CUSTODIAN OF RECORDS
Or Designee

CUSTODIAN OF RECORDS
Or Designee

DESOUZA, C.

DODDER, RYAN

DRIVER, J.

ERMILIO, JOHN

GARRIS, D.

HAYES, J.

HENDREX, C.

JARVIS, JESSICA

JARVIS, JOSHUA
MCFERRIN, J.
MUSTAFAT, MESTIANA
PERALTA, T.

PILETTE, CHARLES
RADER, D.

RADER, W.

RAMIREZ, DAISY
SHAMIRZA, ALFRED
STALEY, L.

WHITTY, ALAN

WILSON, M.

LVMPD, Communications, 400 So. Martin Luther
King Blvd., LV, NV

CCDC, Records, 330 So. Casino Center Blvd,,
LV,NV

NV DMV, 555 Wright Way, Carson City, NV

EXCALIBUR HOTEL & CASINO

3850 Las Vegas Blvd.,, LV, NV

LVMPD P#13979

EXCALIBUR HOTEL & CASINO, Security, LVN
LVMPD P#9790

c/o CCDA, 200 Lewis Ave., LV, NV

LVMPD P#5985

LVMPD P#14010

LVMPD P#9995

c/o CCDA, 200 Lewis Ave.,, LV, NV

c/o CCDA, 200 Lewis Ave., LV, NV

LVMPD P#13719

c/o CCDA, 200 Lewis Ave., LV, NV

LVMPD P#13912

EXCALIBUR HOTEL & CASINO, Security, LVN
LVMPD P#4918 .
LVMPD P#5468

c¢/o CCDA, 200 Lewis Ave., LV, NV

DISTRICT ATTORNEY INVESTIGATOR
LVMPD P#14734

EXCALIBUR HOTEL & CASINO, Security, LVN
LVMPD P#14035

2
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These witnesses are in addition to those witnesses endorsed on the Information or
Indictment and any other witness for which a separate Notice of Witnesses and/or Expert

Witnesses has been filed.

STEVEN B. WOLFSON
DISTRICT ATTORNEY
Nevada Bar #001565

sy A2 Q@%
MICHAET, R, DICKERS

Deputy District Attorney
Nevada Bar #13476

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of Notice of Witnesses, was made this 21st day of
November, 2016, by Electronic Filing to:

KELLI DEVANEY-SAUTER, Deputy Public Defender
EMAIL: kelli.devaney-sauter@clarkcountynv.gov;
pdclerk@clarkcountynv.gov

Al Ao

Secretary fo the District Att mel's Office

13F10723X/mlb/L-2

3
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Electronically Filed
12/05/2016 01:02:29 PM

RSPN Qi b s

STEVEN B. WOLFSON

Clark County District Attorney CLERKOF THE COURT

Nevada Bar #001565

MICHAEL R. DICKERSON

Depuz District Attorney

Nevada Bar #013476 s

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

- Ve CASENO: C-16-315718-1

JAMES HOWARD HAYES, aka, .
James Howard Hayes, Jr., #2796708, DEPTNO: XTI

Defendant.

STATE’S RESPONSE TQ DEFENDANT’S MOTION FOR DISCOVERY, AND

TATE QUEST FOR ROCA C

DATE OF HEARING: 12/5/16
TIME OF HEARING: 8:30 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through MICHAEL R. DICKERSON, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Motion for Discovery.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

74
/
i/
/

WAZ013\201 3072341 3F10723-OPPS-{(HAYES __JAMES)-002. DOCX

119




7

O e 1 & R WD =

B BN DN NN N NN N e e e e e e e e e
o0 1 N L AW N = O W e N W~ o

STATEMENT OF THE CASE
An Arrest Warrant issued in this case on July 29, 2013, based on the Declaration of

Warrant/Summons describing the facts and circumstances surrounding James Howard Hayes
(hereinafter “Defendant™) entering a hotel room occupied by a group of sleeping tourists’ and
subsequently being caught rummaging through the tourists’ luggage. On June 14, 2016,
following a preliminary hearing, Defendant was bound over to the District Court to answer to
one (1) count of Burglary. On June 23, 2016, Defendant was arraigned in District Court on
the Information charging one (1) count of Burglary. Defendant pled not guilty and waived his
statutory right to a trial within si::(ty (60) days. Defendant’s trial is currently set for January 3,
2017.

Defendant filed the instant motion on November 18, 2016. The Sfate provided
Defendant copies of the full discovery available in this case and invites defense counsel to
review the evidence in the State’s possession. The State’s response to the Defendant’s motion
is as follows.

ARGUMENT
L MOTION TO COMPEL DISCOVERY IS IMPROPER
Defendant filed a motion to compel discovery prior to ever inspecting and copying the
information in the possession of the State. Thus, a motion to compel discovery is not properly
before the Court. NRS 174.235 requires the State to allow the defense to inspect and copy
various pieces of information. NRS 174.295, allows for the defense to seek an order to compel

only upon the State’s failure to allow such an inspection. Specifically, NRS 174.295(2) states:

If at any time during the course of the proceedings it is brought to the attention
of the court that a party has failed to comply with the provisions of NRS 174.234
to 174.295, inclusive, the court may order the party to permit the discovery or
inspection of materials not previously disclosed, grant a continuance, or prohibit
the party from introducing in evidence the material not disclosed, or it may enter
such other order as it deems just under the circumstances.

" (Emphasis added). Itis clear from the language of the statutes that a motion to compel is only

appi'opriate where the State refuses a defendant’s request to review the discoverable material

WA013Q013RI0N23\3F 16723-0PPS-(HAYES__JAMES)-002.DOCX
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in its possession. As the State has complied with NRS 174.235, the Court must deny the
motion in its entirety.
Moreover, Defendant seeks to compel items which are not discovery. Defendant

predicates the Court’s authority on a line of cases beginning with Brady v. Maryland.

However, Brady and its progeny are not cases granting the Court the authority to compel
discovery, but cases defining remedies upon the failure of the State to fulfill its constitutional
obligations. Thus, the Court should not be in the business of usurping the constitutional
authority of the State in making Brady determinations. As such, the Court should deny the
motion in its entirety.
II. BRADY AND ITS PROGENY IN NEVADA

The State understands that its obligation to Defendant in this and every other case is to
provide discovery pursuant to the provisions of NRS 174.235 et seq., together with any
exculpatory material pursuant to Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963) and

its progeny.

NRS 174.235 states:

1. Except as otherwise provided in NRS 174.233 to NRS 174.295
inclusive, at the request of a defendant, the prosecuting attorney
shall permit Defendant to inspect and to copy or photograph ang:
(a) Written or recorded statements or confessions made by
Defendant, or any written or recorded statements made by a
witness the prosecuting attorney intends to call during the case in
chief of the state, or copies thereof, within the possession, custody
or control of the state, the existence of which is known, or by the
exercise of due diligence may become known, to the prosecuting
attorney,
(b) Results or reports of physical or mental examinations,
scientific tests or scientific experiments made in connection with
the particular case, or copies thereof, within the possession,
custody or control of the state, the existence of which is known, or
by the exercise of due diligence may become known, to the
prosecuting attorney; and
(c) Books, papers, documents, tangible objects, or copies thereof,
which the prosecuting attorney intends to introduce during the
case in chief of the state and which are within the possession,
custody or control of the state, the existence of which is known, or
by the exercise of due diligence may become known, to the
grosecuting attorney.

. Defendant is not entitled, pursuant to the provisions of this
section, to the discovery or inspection of:
(a) An internal report, document or memorandum that is prepared
by or on behalf of the prosecuting attorney in connection with the
investigation or prosecution of the case.

3
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(b) A statement, report, book, paper, document, tangible object or
any other type of item or information that isil?riwlegc_ed or protected
from disclosure or inspection pursuant to the constitution or laws
of this state or the Constitution of the United States.

3. The provisions of this section are not intended to affect any
obligation placed upon the prosecuting attorney by the
constitution of this state or the Constitution of the United States to
disclose exculpatory evidence to Defendant.

In the case of Riddle v. State, 96 Nev. 589, 613 P.2d 1031 (1980) the Nevada Supreme

Court reaffirmed the strictures of the provisions of Nevada’s discovery statutes by making the

following statement:

The trial court is vested with the authority to order the discovery
and inspection of materials in the possession of the State. The
exercise of the court's discretion however is predicated on a
showing that the evidence sought is material to the presentation of
the defense and the existence of the evidence is known or, by the
exercise of due diligence may become known to the District
Attorney. Id. at 390.

The Nevada Supreme Court further addressed what items must be disclosed in Mazzan
v. Warden, 116 Nev. 48, 993 P.2d 25 (2000). “Brady and its progeny require a prosecutor to
disclose evidence favorable to the defense when that evidence is material either to guilt or to

punishment.” Id. (citing Jimenez v. State, 112 Nev. 610, 618-19, 918 P.2d 687, 692 (1996))

(emphasis added). “In other words, evidence is material if there is a reasonable probability
that the result would have been different if the evidence had been disclosed. Mazzan, 116
Nev. at 66, 993 P.2d at 36. A reasonable probability is shown when the nondisclosure
undermines confidence in the outcome of the trial. Id.

In determining its materiality, the undisclosed evidence must be considered

collectively, not item by item. Kyles v. Whitley, 514 U.S. at 436, 115 S.Ct. 1555. “[TThe

character of a piece of evidence as favorable will often turn on the context of the existing or
potential evidentiary record.” Id. at 439, at 1555. “In sum, there are three components to a
Brady violation: the evidence at issue is favorable to the accused; the evidence was withheld
by the state, either intentionally or inadvertently; and prejudice ensued, i.e., the evidence was
material.” Mazzan, 116 Nev. at 67, 993 P.2d at 37; See also Strickler v.’Greene, 527 U.S.
263, 119 8.Ct. 1936, 1948, (1999) (emphasis added).
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III. BRADY DOES NOT REQUIRE THE STATE TO PREPARE AND SUPPLY
THE DEFENDANT WITH A DEFENSE

The State notes that neither Brady nor any of its progeny require disclosure of evidence

that defense through their own efforts could obtain. If the defendant requests documents or
evidence from the State which is obtainable through his own efforts, the State has no obligation
to disclose them. Defense counsel is required to utilize his or her ability and resources to
obtain necessary information and evidence to prepare a defense and not simply rely upon the
disclosures of the State. The State has no obligation to disclose “reasonably available”
evidence to the defense. Steese v State, 114 Nev. 479, 495, 960 P.2d 321, 331 (1998); see
Browning v. State, 120 Nev. 347, 370, 91 P.3d 39, 55 (2004). The Nevada Supreme Court

has repeatedly held that, “The State is under no obligation to accommodate a defendant’s
desire to flail about in a fishing expedition” Matter of Halverson, 123 Nev. 493, 169 P.3d 1161
(2007) (quoting Sonner v. State, 112 Nev. 1328, 1340-41, 930 P.2d 707, 715 (1996)).

IV. DEFENDANT’S REQUESTS

Defendant makes thirteen (13) specific requests for discovery, while providing no

explanation as to why the requested information is relevant and material and/or whether it is
even in the custody and control of the State. Prior to addressing Defendant’s requests the State
notes that without first making a showing of materiality for each of the items requested, there
is no obligation for the State to disclose them. Defendant fails to identify why the requested
items would be material and exculpatory and thus the State technically at this point has no
obligation to disclose such items. “A defendant must advance some factual predicate which
makes it reasonably likely the requested file will bear information material to his or her
defense. A bare assertion that a document ‘might’ bear such fruit is insufficient.” See Matter
of Halverson, 123 Nev. 493, 169 P.3d 1161 (2007). Nonetheless, the State will address each

of Defendant’s bare requests for purposes of efficiency.

The State previously subpoenaed the case records from the Las Vegas Metropolitan

Police Department. The State subsequently provided Defendant all such records on or about
November 21, 2016.

WAZ0132013RI0723\3F10723-OPPS(HAYES __JAMES)-)2.DOCX

123




o0 1 N L AW N

| N o T N R N R N R L R N T T
gﬂO\Lh-wat—O\OOO\JO\m#MMHO

1. Notes, Reports and Documentation

Defendant requests the notes of all police officers in the case. This request is not
covered by a single line of any discovery statute. If there is exculpatory information, the State
obviously must produce it, however, there is no requirement that the notes of all officers be
produced and the State requests that this Court not expand the statutory text to include such a
requirement.

Courts have held that officer notes are not subject to discovery statutes. In State v.
Bray, 569 P.2d 688 (Ore. App. 1977), an officer arrested a suspect on a DUI charge. He
recorded observations in a booklet. He later prepared a report from his penciled notes and
erased the notes. The final report was furnished to the defense. At frial, the court ruled that
because the officer had taken notes while speaking to a witness and those notes had been
destroyed, the State would be precluded from calling the witness at trial. The issue on appeal
was whether the fragmentary notes of the officer constituted a statement within the meaning
of the state discovery statutes. The Appellate Court reversed the trial court:

We construe the statute to require production of any “statement” which is

intended by its maker as an account of an event or a declaration of a fact. The

statutory purposes of providing witness statements are to minimize surprise,

avoid unnecessary trial, provide adequate information for informed pleas and to

promote truthful testimony by allowing examination based on prior inconsistent

statements. . . Requiring preservation and availability of fragmentary notes

intended only as a touchstone for memory would be more likely to discourage

police officers from taking notes, with a consequent reduction in accuracy, than

to promote the statutory goals. Furthermore, it would be unfair and misleading

to allow cross-examination of a witness based upon fragmentary or cryptic notes

which were never intended to express a complete statement. For these reasons,

we hold that fragmentary notes are not subject to production under discovery
statutes.

1d. at 690; State v. Wrisley, 909 P.2d 877 (Ore. App. 1995) (noting that police notes are not
discoverable when their substance is incorporated into a report disclosed to the defendant); see

also State v. Jackson, 571 P.2d 523 (Ore. App. 1978) (holding that a rough draft of a report an

officer dictated to a stenographer was not discoverable).
///
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2. Witness Information

The State objects to this request as it requests the State provide information outside
the scope of its obligation under NRS 174.234. NRS 174.234 provides the law regarding the
notice of witnesses. It provides that both sides must disclose witness names and addresses it
intends to call in its case-in-chief not less than five (5) judicial days before trial. See NRS
174.234 (1) (a) (2). The State will continue to comply with NRS 174,234,

3. Witness Statements

The State has no objection to this request as it pertains to written or recorded witness
statements and those statements made by witnesses to police officers during the investigation
that were audio or video recorded, or memorialized in a police report. While the State usually
voluntarily provides all written or recorded statements of witnesses, except those protected as
confidential and attorney work product, the State’s decision to over include discovery does
not expand the nature of those items subject to mandatory disclosure by court order based
upon statutory or constitutional authority. The State objects to rest of this request as being
vague, overbroad, and compound. Additionally, portions of the request fall outside the scope
of the State’s obligations under NRS 174.235, as well as Brady v. Maryland, 373 U.S. 83
(1963) and Giglio v. United States, 405 U.S. 150 (1972). To the extent that the request and its

multiple subparts fall within the State’s obligations under 174.235, Brady and Giglio, they are
not specific requests.

The State objects to any order requiring the State to present to the defense any attorney
work product, including attorney notes and notes regarding attempts to contact witnesses, and
statements made to the State during a pretrial conference. The State will not be taping its
pretrial conferences with witnesses. Should the defense wish to interview these witnesses
prior to trial, the defense is free to contact any witnesses noticed by the State and conduct their
own interviews. Should the witnesses say anything that is inconsistent with the statements
previously provided, the State will provide that information to the defense.

i "
H
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Additionally, the State objects to Defendant’s request for “raw notes” of law
enforcement officers or other agents. This request is improper and additionally seeks attorney
work product. The State addressed Defendant’s request for notes supra in Subsection 1.

4. Witness Statements (Inconsistent with State’s case)

NRS 174.235 states that:

1. Except as otherwise provided in NRS 174233 to 174.295,
inclusive, at the request of a defendant, the prosecuting attorney shall permit the
defendant to inspect and to copy or photograph any:

(a) Written or recorded statements or confessions made by the
defendant, or any written or recorded statements made by a witness the
prosecuting attorney intends to call during the case in chief of the State, or copies
thereof, within the possession, custody or control of the State, the existence of
which is known, or by the exercise of due diligence may become known, to the
prosecuting attorneys;...

(Emphasis Added)

Defendant, in his motion, specifically requests that the State produce any oral
statements or statements “not recorded, written down, or memorialized” of the defendant or
of any State witnesses including those for which Defendant may be vicariously liable. This
request would seem to include any oral statement which may also be obtained during pretrial
conferences. Defendant further requests documentation and disclosure of any interactions
with outside agencies, such as child protective services or other family services agency, and
also requests that the State provide documentation and disclosure of any oral communications
between any witness and any said outside agency(s). Such a request far exceeds the State’s
discovery obligations outlined in NRS 174.235, and does not comport with Nevada law.

More specifically, the Nevada Supreme Court has rejected Defendant’s assertion that
he is entitled to oral statements of Defendant:
"Pretrial discovery of the accused's statements is not constitutionally compelled by the

Fourteenth Amendment." Mears v. State, 83 Nev. 3, 7, 422 P.2d 230, 232 (1967). Further,

voluntary disclosure is not contemplated by our statutory provisions concerning criminal
discovery. See NRS 174.235(1).
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Thompson v. State, 93 Nev. 342, 565 P.2d 1011 (1977). As such, there is no authority

to order discovery of oral statements of Defendant which have not be memorialized in any
manner, and the same rationale applies for oral statements of other witnesses. Additionally,
to the extent that this request may be construed as a request for statements of witnesses made
during the course of pretrial conferences with the State, such materials are explicitly protected

from disclosure pursuant to NRS 174.235(2). See also, Lisle v. State, 113 Nev. 679, 696, 941

P.2d 459 (1997)(Prosecutor’s notes from pretrial conference of witness constituted attorney
work product and were not subject to disclosure.), holding limited on other grounds by,

Middleton v. State, 114 Nev. 1089, 1117 n. 9, 968 P.2d 296, n. 9 (1998).

As to the defense’s request for documents/records/oral statements pertaining to |
witnesses’ interactions with outside, agencies, the State objects. While, the State
acknowledges that its Brady obligations not only apply to materials in its possession, but also
extends to materials in the hands of its agents, the State maintains that rather than being
accountable for all evidence in the hands of all State agencies, it is only accountable for that
evidence in the hands of State agencies who are actually acting on its behalf in the investigation

and prosecution of the case. See, Kyles v. Whitley, 514 U.S. 419, 437, 115 S.Ct. 1555, 1567

(1995)(“This in turn means that the individual prosecutor has a duty to learn of any favorable
evidence known to the others acting on the government’s behalf in the case, including the

police.”); Carriger v. Stewart, 132 F.3d 463, 479 (9" Cir. 1997)(“[T]he prosecution has a duty

to learn of any exculpatory evidence known to others acting on the government’s behalf.”).

In light of the foregoing authority, and Defendant’s failure to cite to any statute or case
which would provide authority for his request for said oral statements, said request should be
denied.

5. Defendant’s Statements

The State has no objection to this request as it applies to statements made by the
Defendant that are covered under the State’s obligations under NRS 174.235, as well as Brady
v, Ma_ryl land, 373 U.S. 83 (1963) and Giglio v. United States, 405 U.S. 150 (1972). This

request is addressed in detail above, see subsection 4 supra. The State objects as the
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Defendant’s request seeks raw notes, see subsection 1 supra, and those statements not
memorialized.
The State does, at this time and in this Response, provide the following information
related to a statement made by the Defendant:
e On June 14, 2016, after Defendant was leaving the courtroom following the
> preliminary hearing, Defendant approached victim Joshua Jarvis, who was
standing with Detective W. Rader, and told Mr. Jarvis in the presence of Det.
W. Rader: “I apologize, but I didn’t mean to take anything from you.”
6. Witness Benefits
The State objects to all requests for records under this request as being vague,
overbroad, compound, and duplicative. However, if the State intends to call an individual at
trial who was offered an inducement, pursuant to Giglio, the State must disclose the
inducement. The State has no objection to this request as it relates to Giglio and will contact
the Victim Witness Office to determine what, if any, funds were provided to the witnesses in
this case. Aside from the statutorily required witness fees, the undersigned is not aware of any
other promises or benefits provided to the witnesses in this case.
Courts recognize that “[pJromises made by the state to a witness in exchange for his
testimony relate directly to the credibility of the witness.” Alderman v. Zant, 22, F.3d 1541,
1554 (11th Cir.), cert. denied 115 S. Ct. 673 (1994). Therefore, “pursuant to Giglio, the

Government must disclose impeachment evidence, including all promises, inducements, or
threats made to a witness in order to gain the cooperation of that witness in the investigation
or prosecution of the defendant.” United States v. Mathur, 2012 U.S. Dist. LEXIS 7085 (Nev.
2012). The rule requires that the jury know of any “promise which induces a key government
witness to testify on the government’s behalf.” United States v. Cawley, 481 F.2d 702 (5th
Cir. 1973). However,

The [Giglio] rule does not address nor require the disclosure of all factors which
may motivate a witness to cooperate. The simple belief by a defense attorney
that his client may be in a better position to negotiate a reduced penalty should
he testify against a codefendant is not an agreement within the purview of Giglio.

10
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Alderman, 22 F.3d at 1555.
" The United States Supreme Court has recognized three “promises” to witnesses that

constitute an inducement. Napue v. Illinois, 360 U.S. 264, 266 (1959) (promise of a reduced

sentence); Giglio v. United States, 405 U.S. 150, 151 (1972) (promise of nonprosecution);

United States v. Bagley, 473 U.S. 667, 671 (1985) (promise to pay informant money

commensurate with services rendered). While the undersigned is not aware of any such
inducements in this case, the State will provide that information if it exists.

7. Inconsistent Information

The State has will continue to abide by its obligations under NRS 174.235, as well as
Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v. United States, 405 U.S. 150 (1972), but

objects to this request as s being vague, overbroad, compound, and duplicative. As addressed
in subsection 3 supra, should the witnesses say anything that is inconsistent with the
statements previously provided, the State will provide that information to the defense.

8. Witness Criminal History

The State objects to this request in so far as it is incredibly broad and outside of Nevada
Law. Defendant requests the criminal history of all witnesses whether or not resulting in a
conviction including, the NCIC for these witnesses, mental health records, criminal
convictions outside of the ten (10) year time-frame, juvenile records, any evidence of bad
character of any witness known to the State, and any other information that would go to
credibility and bias, whether or not that information is admissible by the rules of evidence.

Defendant’s request is extremely overbroad and amounts to requiring that the State
conduct an investigation for him so that he can conduct a smear campaign upon the victim.
Contrary to Defendant’s belief, the State is not required to go on a fishing expedition to help
Defendant develop a “self-defense argument” or to blacken the character of the victim. Sonner
v. State, 112 Nev. 1328, 1340-41, 930 P.2d 707, 715 (1996); NRS 50.095; Jones v. State, 93
Nev. 287, 564 P.2d 605 (1977). The defense is entitled to felony convictions within the last

ten years as well as any crimes involving moral turpitude. NRS 50.095. The State is not aware

of any felonies that fall within that range for any of the State’s lay witnesses.

11
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The State will also provide information it has regarding convictions for crimes
involving moral turpitude, however, the State is not currently aware of any such convictions.
Pursuant to NRS 50.085, evidence of a witness’s character is admissible only if it goes
to truthfulness or untruthfulness. Moreover, extrinsic evidence, other than a prior criminal
conviction, may not be used for the purpose of attacking the credibility of a witness. NRS

50.095 addresses the issue of impeachment by evidence of conviction of a crime as follows:

1. For the purpose of attacking the credibility of a witness,
evidence that the witness has been convicted of a crime is
admissible but only if the crime was punishable by death or
imprisonment for more than 1 year under the law under which the
witness was convicted.

2. Evidence of a conviction is inadmissible under this section if a
period of more than 10 years has elapsed since:

(a) The date of the release of the witness from confinement; or
(b) The expiration of the period of the witness’s parole, probation
or sentence, whichever is the later date.

3. Evidence of a conviction is inadmissible under this section if
the conviction has been the subject of a pardon.

4. Evidence of juvenile adjudications is inadmissible under
this section.

5. The pendency of an appeal therefrom does not render evidence
of a conviction inadmissible. Evidence of the pendency of an
appeal is admissible.

6. A certified copy of a conviction is prima facie evidence of the
conviction. ‘

(emphasis added).

The State opposes the release of any aﬁd all criminal history of the State’s witnesses
that is outside the mandates of the Nevada Revised Statutes. It is clear that Nevada’s discovery
statutes are to be strictly construed and adhered to since no Common Law right of discovery

exists in Nevada. The rule of Brady v. Maryland, 373 U.S. 83, 83 8.Ct. 1194 (1963), which

requires the State to disclose to the Defendant any exculpatory evidence, is founded on the
constitutional requirement of a fair trial. Brady is not a rule of discovery, however, as the

Supreme Court held in Weatherford v. Bursy, 429 U.S. 545, 559, 97 S.Ct. 837, 846 (1977):

12
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There is no generally constitutional right to discovery in a criminal
case, and Brady did not create one [. . .] ‘the Due Process Clause
has little to say regarding the amount of discovery which the
parties must be afforded [ . . .]" Wardius v. Oregon, 412 U.S. 470,
474,93 S.Ct. 2208, 2212, 37 L.Ed.2d 82 (1973).

Thus, non-exculpatory evidence, such as the existence of any criminal record of a prosecution

witness and documents or papers within the possession of the State, is obtainable in advance
of trial only by virtue of discovery statutes. United States v. Kaplan, 554 F.2d 544 (3rd Cir.
1977).
In the case of Riddle v. State, 96 Nev. 589, 613 P.2d 1031 (1980), the Nevada Supreme

Court reaffirmed the structures of the provisions of NRS 174.234, et. seq. by making the
following statement:

The trial court is vested with the authority to order the discovery

and inspection of materials in the possession of the state. The

exercise of the court’s discretion, however, is predicated on the

showing that the evidence sought is material to the preparation of

the defense and the existence of the evidence is known or, by the

exercise of due diligence, may become known to the district
attorney.

Riddle, 96 Nev. at 590, 613 P.2d at 1032 (citing NRS 174.235, 174.245). In Riddle, the
defendant was charged with the offense of murder and filed a motion for discovery requesting
evidence pertaining to the decedent’s character. The trial court denied the motion and the
Supreme Court in affirming said denial stated, after citing the relevant provisions of NRS
174.235 and 174.245 that “evidence of the decedent’s predisposition for violence would only
be material if appellant had known of it at the time of the incident.” Id. at 590, 613 P.3d at
1032-33. The Court held that since the defendant’s knowledge was not alleged in her motion
for discovery, the denial of the motion was not an abuse of discretion. Id.

In addition, several Federal cases have interpreted Federal Rule of Criminal Procedure
16(c), from which the Nevada statute at issue was adopted. While these cases are not binding
on Nevada courts, they illustrate the uniform approach the federal courts have taken with

discovery issues. In general, the criminal records of government witnesses are not

13
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discoverable under federal discovery rules absent a claim of materiality. United States v.
Rodgers, 549 F.2d 490 (8th Cir. 1976).
In United States v. Conder, 423 F.2d 904 (6th Cir. 1970), the Sixth Circuit held that the

required showing of materiality is not satisfied by mere conclusory allegations that the
requested information is material to the preparation of the defense. Likewise, the Fifth Circuit

in United States v. Ross, 511 F.2d 757, 762 (5th Cir. 1975), held that materiality means more

than an abstract logical relationship to the issues of a case. In that case, defendant’s conviction
would not have enabled the defendant to alter the quantum of proof in his favor.
Defendant’s motion lacks an assertion that his discovery request is reasonable.

Moreover, he is not entitled to the juvenile records he seeks. Davis v. Alaska, 415 U.S. 308,

94 S.Ct. 1105 (1974). Should Defendant seek to locate any juvenile records outside of the
State he is just as capable of requesting a court order to unseal those records as the State is.
As to Defendant’s blanket request for arrests or misdemeanor convictions, “mere
arrests and convictions for misdemeanors may not ordinarily be admitted even for the limited
purpose of attacking a witness’s credibility.” Sheriff. Washoe County v. Hawkins, 104 Nev.
70,776,752 P.2d 769, 773 (1988); see also Azbill v. State, 88 Nev. 240, 246-47, 495 P.2d 1064,
1068 (1064). Defendant is not entitled to the information he is seeking. Accordingly, his

request should be denied.

The State is not required to engage in a fishing expedition for the defense. See Matter
of Halverson, 123 Nev. 48, 169 P.3d 1161 (2007). For example, in United States v. Flores,
540 F.2d 432 (9th Cir. 1976), the defendants moved prior to trial to compel the government to

disclose the criminal history of the names and numbers of prior cases in which an informant-
witness had testified on behalf of the government. The purpose of this evidence was to
impeach the credibility of the informant. The Ninth Circuit affirmed the trial court’s denial of
that motion by holding that the defendant had made no showing of reasonableness. The Court
stated, “[t]heir request was tantamount to asking the government to fish throughout public

records and collate information which was equally available to the defense.” Id. at 437.
it

14
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Although a witnesses’ criminal record may be material under some circumstances, it is

not always relevant. Hill v. Superior Court, 112 Cal Rptr. 257, 518 P.2d 1353 (1974). In Hill,

the defense sought production of a witness’s felony conviction record. Because the witness
was the only eyewitness other than the defendants, and the corroboration of his report was not
strong, the court found the requisite materiality and granted the defense motion. However, the
court concluded, “[w]e do not hold that good cause exists in every case in which a defendant
charged with a felony seeks discovery of any felony convictions any “rap sheet” of prosecution
witnesses.” Id. at 1358.

In the present case, Defendant has requested the victim’s criminal background
information. The State strenuously objects to defense requests that the State provide this
information.

Although Defendant liberally touts Brady v. Maryland, 373 U.S. 83 (1963) as the basis
for his criminal background request, the defense has failed, however, to establish that the
requested information falls within the scope of Brady, that is, that it might in some way be
exculpatory or that it might somehow constitute impeachment evidence. Moreover, Defendant
has not shown how such information might be "material." In other words, the defense has
failed to show that the lack of any State witnesses’ criminal background information will
somehow result in an unfair trial or will produce a verdict that is not worthy of confidence.
See Kyles v. Whitley, 514 U.S. 419, 434 (1995).

The Supreme Court has stated that information is considered material if there is a
"reasonable probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different.” U.S. v. Bagley, 473 U.S. 667, 682 (1985). The
Supreme Court defined reasonable probability as probability sufficient to "undermine
confidence in the outcome” of the trial. Id. In addition, the Court in Bagley, stated that
"[ilmpeachment evidence . . . as well as exculpatory evidence, falls within the Brady rule." Id.
at 675. The Court defined impeachment evidence as "evidence favorable to an accused . . . so
that, if disclosed and used effectively, it may make the difference between conviction and

acquittal.” Id. (internal quotes omitted).

15
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In the present case, Defendant has failed to articulate even an arguable use of the
victim’s criminal background information that would comport with the requirements as
outlined by the Supreme Court in Brady, Kyles and Bagley. Defendant is simply looking for
any information that he can use to cloud the facts of the case at bar and to cast aspersions on
the victim.

Defendant further requests discovery of all criminal histories of “any witnesses.” As
in Flores, such a shotgun request is inherently unreasonable as the State cannot be expected to
go on a fishing expedition for all the documents requests. Moreover, Defendant has failed to
provide how the requested information related to any and all criminal history of the State’s
witnesses is reasonable.

As noted above, Defendant is only entitled to felony convictions within the last ten (10)
years as well as convictions for crimes involving moral turpitude. Anything else is outside the
scope of information the State is required to provide. Should the defense wish to know more
about witnesses or the defendant himself than the State of Nevada is legally obligated to
provide, the defense should conduct an investigation of their own.

To the extent that the defense is requesting additional information to support their
defense claim, the defense is perfectly capable of conducting their own investigation.

9. Unreliability of Witnesses

The State objects to this request as being vague, overbroad, compound, and duplicative.
Witness information may be gleaned by discovery as addressed in subsections 2 through 8
supra and by way of defense investigation. As this overbroad request relates to the State’s
obligations under NRS 174.235, Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v. United
States, 405 U.S. 150 (1972), it has already been addressed and the State has made clear that it

will provide said material as it becomes available.

10. Informant Tips
The State objects to this request as being vague, overbroad, duplicative, and without
factual support. At this time, the state is not aware of any informant tips which play even the

slightest roll in this case or that exist at all. Witness information has been addressed in
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subsections 2 through 8 supra. As this vague, irrelevant and overbroad request relates to the
State’s obligations under NRS 174.235, Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v.
United States, 405 U.S. 150 (1972), State has made clear that it will provide said material as

it becomes available.

11. Preservation of, and Access to, Raw Evidence

The State objects to this request as being vague, overbroad, compound, and duplicative.
Additionally, this is not a request for discovery at all, it is a request that the State not destroy
evidence, without specifically noting what the evidence in question is. Even absent an order
from this Court, the State is under legal and ethical obligations not to destroy evidence. Given
that the instant request is not for discoverable information, and the fact that the defense has
not been denied access to any evidence in this case, the State requests that this Court deny the
request outright.

12, Crime Scene Analysis, Evidence Collection, and Forensic Testing

The State has no objection to this request as it pertains to crime scene investigation,
forensic testing, and photographs, however, the evidence does not exist. No crime scene
analysis was conducted in this case and no forensic testing was requested.

In so far as Defendant is requesting records from the “Urgent Care” and their perceived
“payments or deals” with the victim, the State objects to this request as it is overly broad. The
State has turned over the records from the urgent care facility that it recived and Defendant is
free to conduct his own investigation and subpoena urgent care facility, as it is a private entity.
The State does not have any evidence of “payments or deals” made by the urgent care facility
to the victim in this case. The State objects to any order requiring the State to provide this
information to the defense since they are perfectly capable of exercising due diligence and
requesting that information from the Las Vegas Urgént Care themselves. Should the State
come into possession of this evidence, and intend to use it, the State will provide it to the
defense.

i
1
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13. Preservation of Evidence

The State objects to this request as being vague, overbroad, compound, and duplicative.
Additionally, many of the subparts of this request are boilerplate, having nothing to do with
the instant case (ex. the request for “Photographic negatives”). Furthermore, this is not a
request for discovery at all, it is a request that the State not destroy evidence, without
specifically noting what the evidence in question is, and that the State provide “access” to the
evidence, without specifically noting what type of access is being sought. Also, even absent
an order from this Court, the State is under legal and ethical obligations not to destroy
evidence. Given that the instant request is not for discoverable information, and the fact that
the defense has not been denied access to any evidence in this case, the State requests that this
Court deny the request outright.

14. Electronic Communications

The State has already provided Defendant with 911/311 audio, dispatch and officer
logs from the requested event (LVMPD 130409-0843) and two (2) additional events (LVMPD
130610-0461 & 130402-0522). To the State’s knowledge and inquiry, transcripts of these
communications do not exist. To the extent Defendant requests additional discovery under
this request, the State objects to this reqﬁest as being vague and overbroad, but as it relates to
the State’s obligations under NRS 174.235, Brady v. Maryland, 373 U.S. 83 (1963) and Giglio
v. United States, 405 U.S. 150 (1972), State has made clear that it will provide said material

as it becomes available.

15. Warrants/Affidavits

The State objects to this request as being vague, overbroad, duplicative, and without
factual support. At this time, the state is not aware of any warrants or affidavits that have not
been provided to Defendant, including as early as March 20, 2015, when Defendant was first
provide the Declaration of Warrant/Summons for which his arrest warrant was based upon.
To the State’s knowledge and inquiry, the Declaration of Warrant/Summons is the only such
document that exists in this case. As this vague, irrelevant and overbroad request relates to

the State’s obligations under NRS 174.235, Brady v. Maryland, 373 U.S. 83 (1963) and Giglio
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v. United States, 405 U.S. 150 (1972), State has made clear that it will provide said material

as it becomes available.
V.  REQUEST FOR RECIPROCAL DISCOVERY

The State is entitled to reciprocal discovery under NRS 174.245. The United States
Supreme Court has observed that: “Discovery, like cross-examination, minimizes the risk that
a judgment will be predicated on incomplete, misleading, or even deliberately fabricated
testimony. The ‘State’s interest in protecting itself against an eleventh-hour defense’ is merely
one component of the broader public interest in a full and truthful disclosure of critical facts.”
Taylor v. Illinois, 484 U.S. 400, 411-412, 108 S.Ct. 646, 654 (1988). Justice Traynor of the

California Supreme Court once noted: “absent the privilege against self-incrimination or other
privileges provided by law, the defendant in a criminal case has no valid interest in denying
the prosecution access to evidence that can throw light on issues in the case.” Jones v, Superior
Court, 58 Cal.2d 56, 59, 22 Cal.Rptr. 879, 372 P.2d 919 (1962). The State hereby moves for
an order that Defendant comply with his reciprocal discovery obligations under NRS 174.245,

and otherwise be barred from introducing any covered material at trial should he not comply
with those obligations.
NRS 174.245 governing “Disclosure by defendant of evidence relating to defense;

limitations,” provides in pertinent part:

1. Except as otherwise provided in NRS 174.233 to 174.295,
inclusive, at the request of the prosecuting attorney, the defendant
shall permit the prosecuting attorney to inspect and to copy or
photograph any:
(a) Written or recorded statements made by a witness the
defendant intends to call during the case in chief of the
defendant, or copies thereof, within the possession, custody or
control of the defendant, the existence of which is known, or
by the exercise of due diligence may become known, to the
defendant;
(b) Results or reports of physical or mental examinations,
scientific tests or scientific experiments that the defendant
intends to introduce in evidence during the case in chief of the
defendant, or copies thereof, within the possession, custody or
control of the defendant, the existence of which is known, or
by the exercise of due diligence may become known, to the
defendant; and
gc) Books, papers, documents or tangible objects that the
efendant intends to introduce in evidence during the case in
chief of the defendant, or copies thereof, within the possession,
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custody or control of the defendant, the existence of which is
known, or by the exercise of due diligence may become
known, to the defendant.

Thus, the Court should order Defendant and his counsel to comply with these statutory
obligations prior to trial, particularly in the event Defendant plans to testify at trial or introduce
evidence in his‘case-in-chief, such as percipient or expert witnesses, including testimony of
individuals who will attempt to sponsor facts or evidence that Defendant did not commit the
instant crimes, Because the State will have no recourse to an appeal should Defendant be
acquitted in whole or part by withholding information he is obliged to turn over, only an order
barring him from introducing late or never-disclosed evidence will ensure his compliance with
his statutory obligétions.

In particular, the State emphasizes that NRS 174.245 requires Defendant to turn over
any witness statements or other statements by Defendant should Defendant’s own testimony
or witness testimony be presented during the trial. This extends to any notes the defense
investigator may have obtained in the course of interviewing witnesses if the investigator or
those witnesses will be testifying at trial. Neither the Fifth Amendment nor attorney-
client/work product privilege shields such material from production. U.S. v. Nobles, 422 U.S.
225, 95 S.Ct. 2160 (1975) (where defense counsel sought to impeach credibility of key
prosecution witnesses by testimony of defense investigator regarding statements previously‘
obtained from witnesses by the investigator, investigator’s contemporaneous report might
provide critical insight into the issues of credibility that investigator’s testimony would raise,
and court had inherent power to require production of the report without Fifth Amendment or
work product privilege being implicated); accord Izazaga v. Superior Court, 54 Cal.3d 356,
815 P.2d 304 (Cal. 1991).

Likewise, should Defendant’s investigator or witnesses produce material bearing on the

credibility of witnesses testifying at trial for Defendant, including himself, that material must
be turned over to the State. Should Defendant fail to comply with the Court’s order, exclusion
of his evidence is an appropriate remedy. Taylor v. Illinois, 484 U.S. at 412-418, 108 S.Ct. at

20
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654-658 (recognizing that exclusion rather than granting the prosecution a continuance is a
permissible remedy where a defendant fails to comply with his discovery obligations).
The State requests that the defense comply with the statute and provide the State with
any and all evidence they intend to admit at trial.
CONCLUSION
The State will comply with Brady, its progeny, the Nevada Revised Statutes, and the

Nevada and United States Constitutions. Based upon the foregoing, this Honorable Court
should DENY Defendant’s Motion per the State’s Response and order Defenadnt to provide

reciprocal discovery to the State.

DATED this 5 day of December, 2016.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY %’ E Lot
MICHAEL R, DICKERSON
Deputy District Attorney
Nevada Bar #013476

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of STATE’S RESPONSE TO DEFENDANT’S MOTION
FOR DISCOVERY, AND STATE’S REQUEST FOR RECIPROCAL DISCOVERY, was
made this 5th day of December, 2016, by Electronic Filing to:

KELLI DEVANEY-SAUTER, Deputy Public Defender

EMALIL: kelli.devaney-sauter@clarkcountynv.gov;
pdclerk@clarkcountynv.gov

13F10723 X/MD/mib/L-2
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MOT s b i

STEVEN B. WOLFSON

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

WILLIAM C. ROWLES

Depu(?/ District Attorney

Nevada Bar #13577

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
-Vs~ ) CASE NO: C-16-315718-1
gﬁ%%[]g%lgOWARD HAYES, JR., DEPT NO: XII
Defendant.

NOTICE OF MOTION AND MOTION FOR JOINDER OF CASE C315718
INTO CASE C315125

DATE OF HEARING: January 3, 2017
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through WILLIAM C. ROWLES, Deputy District Attorney, and files this
Notice of Motion and Motion to Motion for Joinder of Case C315718 into Case C315125.

This Motion is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the foregoing motion on for setting before the above entitled Court, in Department
XX thereof, on Tuesday, the 3rd % of January, 2017, at the hour of 8:30 o’clock, or as soon
thereafter as counsel may be heard.

DATED this -1 v day of December, 2016.
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY M/U%V

LIAM (J ROWLES
Deputy Disffict Attorney
Nevada Bar #13577

STATEMENT OF FACTS AND CASES
1. CASE NO. C315125 - Harrah’s Hotel and Casino

On April 2, 2016, security investigators were conducting an integrity check at the
Harrah’s Hotel and Casino. See State’s 1 at 6-7. An integrity check occurs when hotel security
investigators “set up a room to make it look like an occupied room and place it with money
and other valuable items.” Id. The investigators left the door slightly ajar (to make it appear
as if a guest may have forgotten to close the door) and conducted surveillance on the hotel
room. Id.

While conducting the integrity check, security investigators observed Defendant James
Hayes come down the hallway, push the door open, and walk into the hotel room. Id. at 10.
Once inside, Defendant surveyed the items inside, and subsequently stole $350 in bait money
from a wallet inside the room. Id. at 9-12. Defendant then proceeded to search through the
other items (such as luggage) in the room before leaving. Id. at 13. Defendant was
subsequently detained by security investigators with the bait money in tow. Id. 14. Defendant
did not have permission to be inside the hotel room. Id.

/"
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On May 26, 2016, the State filed an Information charging Defendant with one count of
Burglary. The trial is currently set in this Court for January 9, 2017.
2. CASE NO. C315718 ~ Excalibur Hotel and Casino

On April 9, 2013, Joshua Jarvis was staying at the Excalibur Hotel and Casino while on

vacation here in Las Vegas, Nevada. See State’s 2 at 5. While sleeping his hotel room, Mr.
Jarvis heard some “rattling.” Id. at 6. Mr. Jarvis then notice the Defendant inside the hotel
room searching through luggage. Id. Mr, Jarvis “freaked out,” jumped out of bed and asked
who Defendant he was. [d. at 12, Defendant immediately attempted to run for the door. Id.
Mr. Jarvis proceeded to stop Defendant, pat him down, and detain him. Id. Defendant then
apologized to Mr. Jarvis multiple times. Id. at 18. Defendant did not have permission to be
inside the hotel room. Id. at 20.

On June 17, 2016, the State filed an Information Charging Defendant with one count
of Burglary. The trial is currently set in Department 12 for January 3, 2017.

ARGUMENT
L
JOINDER IS PROPER

NRS 174.155 gives this Court discretion to consolidate charges:

“The court may order two or more indictments or information’s or
both to be tried together if the offenses, and the defendants if there
is more than one, could have been joined in a single indictment or
information. The procedure shall be the same as if the prosecution
were under such single indictment or information.”

NRS 173.115 provides that two or more offenses may be charged in the same
information if the offenses charged are: 1) based on the same act or transaction; or 2) based
on two or more acts or transactions connected together or constituting parts of a common
scheme or plan. See NRS 173.115 (emphasis added).

Joinder is to be broadly construed in the interest of more efficient administration of

justice and in favor of initial joinder. United States v. Ford, 632 F.2d 1354, 1373 (9th Cir.

1980). Joinder of offenses is a means of avoiding expensive duplicative trials and such joinder

is favored where there are common elements of proof in the joined offenses, and where the

3
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interests of judicial economy outweigh any prejudice to the defendant. United States v.
Wilson, 715 F.2d 1165, 1171 (7th Cir. 1983). Further, there must be more prejudice shown
than is inherent in any joinder of counts. United States v. Bright, 630 F.2d 804 (5th Circ.

1980). It is insufficient to show that severance gives the defendant a better defense. He must
show prejudice of such a magnitude that he is denied a fair trial. United States v, Martinez,
486 F.2d 15 (5th Cir. 1973).

“In assessing the potential prejudice created by joinder, [the Nevada Supreme Court]
has held [t]he test is whether joinder is so manifestly prejudicial that it outweighs the dominant
concern with judicial economy and compels the exercise of the court's discretion to sever."

Tabish v. State, 72 P.3d 584, 591 (2003) (quoting Honeycutt v. State, 118 Nev. 660, 56 P.3d

362, 367 (2002)). Honeycutt further clarified that:

To require severance, the defendant must demonstrate that a joint trial would be
“manifestly prejudicial.” The simultaneous trial of the offenses must render the
trial fundamentally unfair, and hence, result in a violation of due process. In this
case, in a trial of the sexual assault and kidnapping would be admissible to
establish motive, and in a trial of the sexual assault and kidnapping charges, the
solicitation to commit murder would be admissible to show consciousness of
guilt. Cross-admissibility of the evidence in the two separate charges is one of
the key factors in determining whether joinder is appropriate. As this court said
in Middleton v. State, [i]f ... evidence of one charge would be cross-admissible
in evidence at a separate trial on another charge, then both charges may be tried
together and need not be severed.””

Honeycutt, 118 Nev. at 668 (overruled on other grounds by Carter v. State, 121 Nev. 759, 121
P.3d 592 (2005)).

Here, review of the Defendant’s actions in the aforementioned District Court cases
shows they are woven together with the same common scheme. Defendant’s plan was to gain
entrance to both hotel rooms to commit larceny therein. As will be explored further in this
Motion, evidence of Defendants common scheme is extremely probative of his intent, which
is an element of the charged crimes in both cases, and to rebut his probable defense of mistake.
Moreover, nothing about the joinder of these two cases comes close to raising to the level of
being so manifestly prejudicial that it would preclude the charges being tried together.

4
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1. Judicial Economy Encourages Joinder

From the outset, in considering whether to allow joinder, courts have looked at the
conflicting policies of economy and efficiency in judicial administration (e.g., a court’s
calendar) and any resulting prejudice to the defendant. See Cantano v. United States, 176 F.2d
820 (4th Cir. 1948); United States v. Fletcher, 195 F. Supp. 634 (D. Conn, 1960). Indeed, the

Eighth Judicial District Court promotes judicial economy, as the Court rules read as follows:

(a) When an indictment or information is filed against a defendant
who has other criminal cases pending in the court, the new case
may be assigned directly to the department wherein a case against
that defendant is already pending;

(b) Unless objected to by one of the judge’s concerned, criminal
cases, writs or motions may be consolidated or reassigned to any
criminal department for trial, settlement or other resolution.

See EDCR 3.10. It is clear that when a case can be properly joined, the NRS and Eighth
Judicial District Court Rules encourage consolidation. Thus, in determining whether joinder
is proper, this Court must look into whether the acts were connected together or constituted a
common scheme or plan.
2. Defendant’s Actions Constitute a Common Scheme or Plan

In order for a crime to constitute a common “scheme or plan,” as used in NRS
173.115(2), there must exist some “design or plan formed to accomplish some purpose; a
system. A plan is a method of design or action, procedure, or arrangement for accomplishment
of a particular act or object. Method of putting into effect an intention or proposal.” Weber
v. State, 121 Nev. 554, 572, 119 P.3d 107, 119-20 (2005) (internal quotations omitted).

Essentially, the Court noted that purposeful design is central to a scheme or plan. Id.
Nonetheless, the Court noted that “this does not mean that every scheme or plan must exhibit
rigid consistency or coherency....” Id. Indeed, the Court noted that “a scheme or plan may
have to contend with contingencies, and therefore [] can in practice reflect some flexibility
and variation.,..” Id,

In Graves v. State, 112 Nev. 118 (1996), the defendant was charged with two counts of

burglary, first for entering the one casino and attempting to steal coins from a patron, and

5

W01 31201 IRI0TRIN IFI0723-NOTM-{HAYES _JAMES)-001.D0CK

144
Docket 80222 Document 2020-02271




R = B -~ T B e o

[ % TN N6 TR O TR % TR O TN ¥ TN 0 T (N N V0 TN v S VOO G O VDS VOO o vy
[ - I B o O " ™ B T o= B o+ B T S T T Y N =~

second for entering another casino and attempting to steal money from a cashier’s booth. This
Court held that the district court did not abuse its discretion in allowing the two charges to be
joined because the defendant “systematically walked from casino to casino and acted similarly
suspicious at each casino.” Id. at 128, 912 P.2d at 239. This Court held that both offenses
were part of a common scheme or plan. Id.

Likewise, Defendant’s actions in the instant matter, and in C315718 demonsirate a
systematic design by him to enter into hotel rooms and systematically rummage through the
contents inside the rooms in order to take any items of value he can find. As noted supra, in
both cases, Defendant enters a hotel room, begins to search the room and rummage through
luggage inside the room. This is no different than in Graves, when the defendant
systematically walked from casino to casino attempting to steal money. Here, Defendant
walked from hotel-casino to hotel-casino and entered room after room to steal money. Thus
the charges in both cases are properly joined as they constitute a common scheme or plan.

3. Defendant’s Actions are Connected Together

Furthermore, the charges are connected together because the charges are cross-
admissible at trial and must be joined as a result. In order for a crime to be “connected
together” under NRS 173.115(2), “a court must determine that evidence of either crime would
be admissible in a separate trial regarding the other crime.” Weber, 121 Nev. at 573
(recognizing cross-admissibility of evidence as a basis for joinder). Indeed, “[c]harges with
mutually cross-admissible evidence are properly joined because in such a situation the accused
would fare no better from a severance and trial of the severed counts independently.” Zana v.
State, 125 Nev. 541, 549 (2009) (internal quotations and citations omitted). This is due to the
fact that lack of joinder would “naturally result in separate trials presenting identical evidence
and consequentially result in needless judicial inefficiency.” Id. (internal quotations and
citations omitted).

Here, joinder is proper because evidence for each charge would be admissible as
evidence in a separate trial for the other charges. In this case, Defendant is charged with the

crime of burglary. Burglary is a crime requiring proof of a specific intent rather than mere
6
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general criminal intent. See NRS 205.060(1); Carr v. Sheriff, 95 Nev. 688, 690 (1979) (“The

offense of burglary is complete when the house or other building is entered with the specific
intent to commit larceny...”). In other words, the State is required to prove beyond a
reasonable doubt that Defendant possessed the specific intent to commit larceny the very
moment that he stepped into the rooms. See NRS 205.060(1).

Generally, evidence of other uncharged acts by a defendant are not admissible at trial
unless used for the purpose of proving motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident. NRS 48.045(2). When a defendant is

charged with a specific intent crime, his intent is inherently at issue. See Hubbard v. State,

Nev. App. 129 No. 66185 (2016) (unpublished) (Tao, J. concurring in part and dissenting in
part). In United States v. Gomez, 763 F.3d 8435, 858-859 (7th Cir. 2014), the court noted that

“for general intent crimes, the defendant’s intent can be inferred from the act itself, so intent
is not automatically at issue.” (internal quotations and citations omitted). “In contrast, when
intent is at issue—in cases involving specific intent crimes...other-act evidence may be
admissible to prove intent.” Id. (internal quotations and citations omitted); see United States
v. Tan, 254 F.3d 1204, 1212 n.8 (10th Cir. 2001) ("because specific intent cannot be inferred
from the charged conduct, other act evidence may be especially probative in cases where the

defendant is charged with a specific intent crime"); United States v. Van Metre, 150 F.3d 339,

350-51 (4th Cir. 1998) (bad acts evidence especially probative of specific intent); United
States v. Johnson, 27 F.3d 1186, 1192 (6th Cir. 1994) ("intent is in issue precisely because a
specific intent, separate and apart from underlying prohibited conduct, is made an element of
the crime charged.... In prosecuting specific intent crimes, prior acts evidence may often be
the only method of proving intent.") (citations omitted); United States v. Gruttadauro, 818

F.2d 1323, 1327-28 (7th Cir. 1987) ("Evidence of prior bad acts is admissible to prove intent

if intent is automatically in issue or if the defendant puts his or her intent in issue. We have
said that intent is automatically in issue in a criminal case . . . if the crime is a 'specific intent’
crime."). This is because the crime of burglary is commonly committed in secret. Edwards v.

State, 90 Nev. 255, 258 (1974). Rare is the case in which a defendant announces at the top of

7
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his lungs “I am here to commit larceny.” Because of this, the crime of burglary must
frequently be proved by circumstantial evidence. Id. Indeed, in determining the intent with
which entry was made is a question of fact which may be inferred from a defendant’s conduct
before, during, and after, and all other circumstances disclosed by the evidence. See Flynn v.
State, 93 Nev. 247, 562 P.2d 1135 (1977).

Because intent is inherently at issue here, and Defendant’s specific intent cannot solely
be inferred from the fact that he entered the hotel room, and so his conduct and participation
in strikingly similar crimes, both of which are identical in design, is relevant, probative and
material in demonstrating the existence of his specific intent to commit larceny inside each
hotel room. Therefore, evidence of each crime would be cross-admissible in separate trials
resulting in a waste of judicial resources.

CONCLUSION

Based upon the above and foregoing, the State respectfully requests this Court grant
the State’s Motion and join cases C315718 and C315125. As C315125 is the lower case
number, the State requests that C315718 be consolidated into the instant case.

DATED this IZ day of December, 2016.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

IAM 7. ROWLE
R Bl e
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CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of Notice of Motion and Motion for Joinder of Case

C315718 into Case C315125 was made this [é’éy day of December, 2016, by electronic
filing to:

KELLIM. DEVANEY-SAUTER,
Deputy Public Defender

Email: Kelli.DeVaney-Sauter{@clarkcountynv.gov

BY:

Secretary for the District Attorney’s Office

13F10723X: WCR/ckb/L4
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CASE NO. C315125

DEPARTMENT NO. 1

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP
COUNTY OF CLARK, STATE OF NEVADA
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CLERK OF THE COURT
CASE NO. 16F05242X

THE STATE OF NEVADA,
Plaintiff,
vs.
JAMES HOWARD HAYES, JR.,

Defendant.
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JUSTICE OF THE PEACE PRC TEMPORE

MONDAY, MAY 23, 2016

9:00 A.M.
APPEARANCES:
For the State: WILLIAM ROWLES, ESQ.
Deputy District Attorney
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LAS VEGAS, NEVADA, MAY 23, 2016

THE COURT: This is the date and time
scheduled for the preliminary hearing in the matter of
James Howard Hughes, Jr., Case Number 16F05242X.

It's the Court's understanding that
both parties are ready to proceed; is that correct?

MR. ROWLES: Yes, Your Honor.

And before the State calls its first
witness, there are a few housekeeping matters that I'd
like to put on the record. Do you want me to do that
now?

THE COURT: Ge¢ ahead.

MR. ROWLES: Your Honor, I would just like to
note for the record that the State did extend an offer
to plead guilty to a Categoxry B felony in this matter,
16Fr05242X. The State would agree to make no
recommendation at the time of sentencing. In
addition, the State would agree to dismiss 13F10723X
after rendition of sentence in this, which is also
another Category B felony, and also another burglary
charge that the defendant, Mr. Hayes, currently faces.

Additionally, I was provided video
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surveillance this morning. I have it. I informed
defense counsel that I am in possession of the video
surveillance. There are a number of copies that I'd
like to sort out before I provide that over to him. I
think what I have is a copy of esach camera that was
used. I did inform Mr. Gaston that I do not intend to
use these, and I will provide these to him as soon as
possible.

MR. GASTON: He actually -- he actually gave
me a chance to view them this morning, too, if T
wanted, and he was going to give me his copies. But I
think that was all the copies, so he said he would go
back to his office and send an e-mail and whatnot. I
haven't had an opportunity to review them, just this
morning, but I don't think that?’s a basis to continue
the prelim. And he indicated that they're not going
to be used in preliminary hearing.

MR. ROWLES: Yes.

THE COURT: Thank you.

How many witnesses does the State

anticipate calling?

MR, ROWLES: Cne to two.

THE COURT: One to two.

MR. ROWLES: I believe this may be able to be

done in one witness, Your Honor.
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THE COURT: Go ahead and call your first
witness.

MR. ROWLES: The State's first witness would
be David Travis, Your Honor.

MR. GASTON: And I'd just invoke the
exclusionary rule at this point.

THE COURT: 1If there are any parties in the
courtroom today that are anticipated to testify in the
preliminary hearing or the trial in this matter, I'm
going to ask you to please step ocutside until your
name is called.

MR. ROWLES: I do believe, just for the
record, there is one additional witness,

Richard Lazo, who is in the courtroom. He will be
present outside.

THE COURT: Great. Thank you,

MR. GASTON: Thank you, Your Honor.

Whereupon,

DAVID TRAVIS,

having been first duly sworn to testify to the truth,
the whole truth, and nothing but the truth, was

examined and testified as follows:

THE CLERK: Please be seated. I1'11 have you
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state your name and spell it for the record.
THE WITNESS: My name is David Travis,
D-a-v-i-d. My last name is T~r-a-~v-i-s.
THE CQURT: Please proceed.

MR. ROWLES: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. ROWLES:

C. Sir, how are you currently employed?

A, I'm the security investigator at Harrah's
Las Vegas.

Q. And how long have you been employed?

A, I've been employed by Caesar's Entertainment
for 15 years.

Q. Okay. Sir, I'd like to turn your attention
to April 2, 2016. On that day were you employed by
the Harrah's Hotel and Casino?

A. . Yes, sir.

Q. And were you located at the Harrah's Hotel
and Casino?

A, Yes, sir.

0. And is that located here in Clark County,

Nevada?
A. Yes, sir.
Q. Okay. What's the address?
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A, 3475 Las Vegas‘Boulevard South.
Q. Sir, and were you working in your capacity as
a security investigator on that day?
A, Yes, sir.
Q. And on that day, were you conducting an
integrity check?
A, Yes, sir.
Q. And could you just briefly describe for the
Court what an integrity check is?
A. What we do is that we set up a room to make
it look like an occupied rcom and place it with money
and other valuable items in it. And then we'll leave
the door open, ajar, to make it look like a guest may
have forgot to close the door.‘
Q. Okay. BAnd where within the hotel were you
conducting that integrity check?
A. That would have been done on the Mardi Gras,
9th floor.
THE COURT REPORTER: I'm sorry. Mardi Gras?
THE WITNESS: Mardi Gras.
THE COURT REPORTER: Qkay. Thank vou.

BY MR. ROWLES:

0. And what is the Mardi Gras? 1Is that in one
of the towers?

A. That's the name of the towers we have. We
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have three -- we have two towers. We have the Mardi

Gras tower and the Carnival tower,

Q. What rooms were you specifically occupying?
A, I believe it was Mardi Gras 946 and 948.

Q. Okay. &And what room were you present in?
A, I believe I was in Mardi Gras 946.

Q. Okay. 2and so the -- the integrity check

would have been in?

A. Mardi Gras 948.

Q. Okay. While conducting the integrity check,
did you come into contact with anyone that you see
here in the courtroom?

A. Yes, sir.

Mr. Hayes walked into our room about
1:49 at night.

Q. You referenced Mr. Hayes. Can you please
point to that individual and describe an article of
clothing?

A, (Indicating) He's in the white suit, the
gentleman in the white suit.

MR. ROWLES: Your Honor, may the record
reflect the identification of the defendant?

MR. GASTON: No objection.

THE COURT: I just want to make sure that --

the color of the suit.
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THE WITNESS: White or beige or --
THE COURT: Green perhaps?

THE WITNESS: Green.

THE COURT: All right. So noted.

THE WITNESS: The light colored suit.

THE COURT: The defendant has -- 1
apologize -- the witness has identified the defendant.
Thank you.

BY MR. ROWLES:

Q. You testified that you came into contact with
Mr. Hayes while conducting the integrity check. Can
vou describe how you came into contact with the
defendant?

A, What we do is that we set two cameras up
inside the room. And one is on our luggage that we
have on the wall inside, and the other one is on the
door. We also have a camera in the hallway that we
use.

Q. And these -~ these cameras, during the
integrity check, are you watching this in realtime?

A, Yes. We're watching it live from the

]
observation room, which was Mardi Gras 946.

Q. And you're personally watching this; correct?
A. Yes. I am personally watching it at all
times.
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Q. You referenced that in the integrity check
room, 948, there was luggage. What was inside the
luggage?

A, The luggage had a white ladies' wallet with
$350 in it, costume jewelry, and other ladies'
articles of clothing.

0. And the room, 948, is the door -- is it
closed? Or ajar?

A, It's ajar. We leave it ajar.

Q. Okay. And so while you're conducting this
integrity check, what do you see the defendant do?

A, He comes down the hallway. He sees the door
open. He pushes the door. He walks into the room.
He c¢loses the door behind him. He comes up to our
luggage. He looks in the luggage and sees the wallet,
appears to see the wallet. Walks over to our
electronics, but doesn't appear to touch the
electronics. Goes back to the wallet.

MR. GASTON: I'm going to object at this
point. It seems like he's giving a narrative. If he
can just answer questions asked by the State.

THE COURT: I agree.

Mr. Travis, can you please make sure
that you limit your answers --

THE WITNESS: Okay.
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THE COURT: -- to the guestions that are
asked? And the State's attorney will go ahead and ask
you the appropriate questions.

THE WITNESS: Okay.

THE COURT: All right.

BEY MR. ROWLES:

Q. We'll break this down step by step.
A. Ckay.
0. Sir, you mentioned that you saw the defendant

approach the room?

A. Yes, sir.
Q. Pid he enter the room?
A, Yes, sir. He pushed the door open and

entered the room.

Q. And after he entered the room, where did he
go?

A, He went over tc the luggage.

Q. What did he do when he went to the luggage?

A, He looked at the luggage at that point but

didn't touch anything at that second.

Q. What was inside the luggage?

A, A white ladies' wallet, clothing, and costume
jewelry,

Q. S¢ you're saying he didn't grab anything

inside the luggage, he was just looking at it?
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A, At that time.
Q. What does he do after that?
A. He walked over to where we had electronics,

an iPad, and another piece of reading material,.
Q. What did he do when he was in that area?
A. He didn't touch that part of the item either.

Q. Okay. And so after he was looking at the

electronics, what did he do?

A. He walked back over to the luggage, picked up
the white wallet, took the money out of the white

wallet, turned around, and put it into his left

pocket, turned around and checked the costume

jewelry -- checked through the jewelry, checked
through the rest of the jewelry, and then closed the
lid to the luggage.

Q. Okay. You referenced that he grabbed the
money out of the wallet. How much money was there?
How much money did you guys place in there before --

A. $350.

Q. Okay. And so he placed that money -- where
did you place that money?

A. The left front pocket of his pants.

Q. Okay. &nd then so he also -- you also
mentioned that he looked at some Jjewelry; did he take

any of the jewelry?
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A. He didn't take any of the jewelry.
Q. Okay. What did he do after that?
A, He went through the rest of the luggage, the

ladies' luggage. When he was done, he closed the lid.

Q. After closing the lid, where did he go?

A. He started heading out. Once he opened the
door, he exited.

. Okay. And so after he exited the rocom, was
he subsequently detained by security officials?

A, He was detained by security as scon as he
opened the door to leave, yes, sir.

Q. Did you -- after detaining the defendant, was

Metrc contacted?

A, Yes, they were.

Q. And did Metro respond?

A. Yes, sir.

Q. Were you present when Metro was speaking with

the defendant?

A. Yes, sir.
Q. And did you observe anything at that time?
A, Metro -- we searched him, read him his

rights, searched him, and removed the money from his
left pocket. And they verified the money with our
photo copies.

Q. and did you personally observe the money that
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was confiscated from the defendant?

A. Yes, sir.

Q. And was that the money that you placed in the
luggage?

A. Yes, sir.

Q. 8ir, did -- with regards to Room 248, who was

the registered occcupant of that room?

A. Do you mean 9487 That would have been --
Q. 948.
A. It was under a fictitious name. And it was

my room, but we used a different name in case an
employee is involwved.
Q. And did vou give the defendant permission to
enter Room 9487
A. I did not.
MR. ROWLES: Court's indulgence, Your Honor.
{Pause in proceedings)
MR. ROWLES: I'll pass the witness,
Your Honor.

THE COURT: Cross-examination.

CROSS-EXAMINATION

BY MR. GASTON:
Q. Where do you work, again?

A. Harrah's Las Vegas.
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Q. And how long have you been working there?

A. I've been at Harrah's Las Vegas for 15 -- for
13 years. Excuse me.

Q. What's your job title?

A, Security investigator.

Q. What does that mean?

A. I'm responsible for investigating any crimes
or activities -- illegal activities on property.

Q. Okay. And you call this an "integrity
check"; correct?

A. Yes, sir.

Q. What it really is, is, like, kind of, a bait

operation; riéht?

THE CQURT REPORTER: I'm sorry. Could you
please repeat that?
BY MR. GASTON:

Q. What it really is, kind of, like, a bait
operation; right?

A. You can call it that. Yes, sir.

Q. So you guys essentially set up bait and watch
it on cameras and wait for someocne to come and take
it; right?

A. Yes, sir.

Q. Okay. About how many of these integrity

checks, 7just a guesstimate, would you say vou'wve done?
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MR. ROWLES: Objection, Your Honor.
Relevance.

MR. GASTON: I think it goes to their
procedures, and it goes to what their actions are and
whatnot.

THE COURT: I'm going to overrule the
objection.

THE WITNESS: I have done probably --
probably a aozen of them
BY MR. GASTON:

0. A dozen of them. Okay.

And that's over about 13 years?

Aa. No, sir. That's over the last 4 years
probably.
C. Okay. Is there a reason you didn't do any of

them prior to 4 years ago?

A, Before I was an investigator, I was only a
supervisor.

Q. S0 —- |

A I've been an investigator for 4 years.

Q. So it just wasn't your job function?

A. Yes, sir.

Q. But the security office itself was still

doing integrity checks; right?

A. Excuse me?
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Q. The security office itself --
A, The security department, yes, sir,
THE COURT REPCGRTER: I need you to both go
cne at a time, please.
MR. GASTON: I'm sorry,.
THE COURT REPORTER: Thank you.
BY MR. GASTON:
Q. How many -- how many cameras did you set up
in the room?
A. I had two in the room and one in the hallway.
Q. Okay. And did you provide all of that

survelllance video to the State?

A, Yes, I did.
Q. Is that the surveillance videc that you -~
A, There is two copies of each. I could show

you which ones are which.

Q. That's okay.

A, There is two copies of each. Yes, sir.

Q. So they should have gotten six disks; right?
A. Actually -- sorry =-=- actually, the video is

small enough that they were put on the same disk, and
then you have the interviewing disk. So you've got
three cameras on one disk and they each have a
separate disk.

Q. OCkay. How many pecple were in this room
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watching the video?

A, Three of us.
Q. And who were those people?
A. It was myself, Richard Lazo, and then

Anthony Maliwat.
Q. Okay. &nd what were the items set up in the

room again? You have ladies' luggage; right?

A. Ladies' luggage.
Q. And what's in there, just clothing items?
A. We have two suitcases, ladies'" luggage, with

¢lothing in it.

Q. Okay.

A. Costume jewelry,‘various hygiene products.
There's a ladies' wallet in this case and the money.

We also had an iPad, and a reading device that was on

the table.
Q. What's a reading device?
A, This one -- this device I used was a

hearing-impaired reading device.

Q. So, if you know, what's the approximate value
of the costume jewelry?

A. I haven't -- can't answer. I don't know.

Q. QOkay. If you know, what's the approximate
value of the wallet itself?

A, The wallet we valued at $25.
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Q. OCkay. Was there anything else in the wallet
other than just cash?

A, There was gift cards or ~-- correction -- it
was, I guess, a Smiths, kind of, reward card. There
was also a Sam's Club card. There was some -- a fake
ID in there that we used. BAnd there was also other

items inside the bait that made it lock like a real

wallet.

Q. Were there any credit cards inside?

A, No, sir. We don't use credit cards in that
wallet.

Q. Any actual gift cards?

A. No, sir. ©Nothing with actual value in it.

Q. If you know --

A. Besides the money.

Q. If you know, let's talk about the suitcase

‘that has the clothing inside. What is the approximate

value of that suitcase?

A. $20, approximately.

Q. What about the other suitcase?

A. Probably about $10.

Q. Okay. What about the clothing inside?
A I can't answer that,.

Q. Okay. Excuse me. I'm sorry. I'm not

feeling very well.
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What's the approximate value of the

irPad?
A. That iPad was wvalued at $200.
Q. Okay. What about the hearing-impaired

reading device?
A. I don't have a value on that, sir.
Q. So originally the defendant looked through

the luggage; right?

A. Yes, sir.
Q. And he looked thfough the wallet; right?
A. He doesn't look -- he looks at the luggage

originally, but doesn't go through it until he comes

back to it. -

Q. Okay. So when is the first time he saw the
wallet?
A, That would be speculative. I'm assuming he

saw i1t when he first walked by.

Q. Okay. So he walked by the wallet. He didn't
take it out at that point; right?

A. No.

Q. He goes and he looks at the iPad and the
electronic devices; right?

A. Yes, sir.

Q. But he didn't try to pocket any of those or

anything; right?
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A.

Q.

No, sir.

He didn't try to conceal them under hig shirt

or his jacket or something like that?

A.
Q.

roomy

OO ¥ O ¥ OO ¥ oo ¥

Q.

No, sir,

And he didn't take anything else from the
right?

No, sir.

So then he goes back to the luggage: right?

Yes, sir.

And then he checked the wallet?

Yes, sir.

At that point he sees the cash inside?

Yes, sir.

And he takes the cash?

Yes, sir.

But he doesn't take anything else from the

wallet; right?

A,

Q.

No, sir.

And he deoesn't take anything from the

luggage; right?

A,

Q.

No, sir.

So nothing else was taken from the room other

than the cash?

A,

Q.

Correct.

What exactly happens when someone falls for
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yvour integrity check?

I ==

What do -- what deo you do when you --

We --

-- the room, what do you do?

-- we arrest them. We detain them.

And you have authority to do that?

Yes, sir.

So what does that mean? What do you do?

We detain them, we bring them down, and we

call Metro.

[ o

-

that the

0.

Do you place them in handcuffs?

Yes, sir.

Do you guys have handcuffs?

Yes, sir.

And you guys -- and it's your understanding
law allows you to handcuff the individual?
Yes, sir.

And detain them?

Yes, sir.

Which means prevent them from leaving?
Yes, sir.

And you put them in, kind of, a rooem, or what

do you do with them?

A.

We put them in the room, sir, and wait for
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Metro,

Q. And then you said you call Metro?

A, Yes, sir.

Q. And then Metro comes out and does what they
do; right?

A, Yes, sir.

Q. Okay. If you know, vou've had some
experience with this job function. You were a

supervisor before this; right?

A. Yes, sir.

Q. S0, if you know, I'm not asking you to guess,
but if you know, why do you guys do this operation
instead of Metro doing the operation?

MR. ROWLES: (QObjection, Your Honor.
Relevance.

MR. GASTON: I think it's relevant to an
entrapment defense on statute because we're gcing to
talk about whether it's a state action or not. And
because the first element of entrapment is government
instigation. And in this case if we want te go with
an entrapment defense, we have to show government
instigation. In this case I think security is so0
intertwined with Metro and especially its operations
as to amount to state action. 8¢ I'm trying to follow

and develop that.
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MR. ROWLES: Your Honor, if I may respond?

THE COURT: Yes,

MR. ROWLES: Your Honor, what we're here for
is the preliminary hearing. It's the justice court's
jurisdiction to determine whether or not there's
slight or marginal evidence that a crime was committed
and this defendant committed the crime. Any
constitutional issues are best left to the district
court. And on that, I'll submit it,

MR. GASTON: If I can respond?

A c¢ouple points. Number one,
constitutional issues are relevant in justice court.
There are statutes on point, they are the subject of
litigation, and there's disagreement among various
justice courts. Judge Lippis is under the position,
which she's made very clear, that she does consider
justice court to have jurisdiction on constitutional
issues.

Additionally, the confrontation clause
doesn't apply to preliminary hearings in Nevada;
however, in Colorado it does. And when deciding that,
the Nevada Supreme Court ultimately decided that when
we do a preliminary hearing in Nevada, we give
attorneys much more leeway on the questioning and

whatnot, rather than Colcrado, which is one reason why
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the confrontation clause doesn't apply at prelim, but
it would apply at Colorado. And on that, 1'd submit.
THE COURT: I'm going to go ahead and
overrule the objection and allow Mr. Gaston to
continue guestioning.
MR. GASTON: Thank you.
BY MR. GASTON:
Q. If you know -- if vyou know, in your
experience and whatnot, is there a reason that vou
guys conduct these operations instead of just letting

Metro try to do it?

A, I have no clue, sir. We have always done
them.

Q. You have always done them?

A. Well, yes, gir. As long as I've been around.

MR. GASTON: Court's indulgence.
(Pause in proceedings)

BY MR. GASTON:

Q. Now, you said that you didn't give him
permission to enter the room; correct?

A. Correct.

Q. Do you know if any of the other people gave
him permission to enter the room?

A, No one gave him permission to enter cur room.

Q. But, I mean, you don't know for sure, though;
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right?

A, I know for sure., No one gave him permission
to enter my room.

Q. Okay. How do you know that nobody gave him
permission to enter the room?

A. Because only three people knew it was our
room. And it was -- I was sitting in the room all by
myself. And in order to enter the room, somecne had
to give him permission; for example, if you don't have
your key, you don't have whatever, we send an officer
up to do a check, we verify through the front desk
that your name is correct, and then we have you enter
the room.

Q. We can agree, though, it's possible that some
other individual told him, Hey, my money's up in that

room. Will you go get it for me? Right?

A, I doen't know that, sir.

Q. You don't know one way or the other?

A. I don't know.

Q. You said you've done about 12 or 13 integrity
checks?

A, Approximately, that many, yes, sir.

Q. And in those 12 or 13 times, how many times

did scmebody not enter the room?

A. (No verbal response)
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Q. So you guys just sat there and, kind of,

watched TV for a while?

A. Probably ~- probably four sets.

0. I'm sorry?

A. Probably four -- four sets,.

0. How long do you run the operation until you

guys, kind of, give up?

A, We have a set period of time depending on
what shift we're looking at. At this operation, for
this cne, was 16 hours.

Q. And about how long -- you were into the
operation for about 16 hours before my client entered
the room?

A, Not -- no. We were only on this -- this
one before he walked into the room was 10 hours,

10 1/2 hours.

Q. So then you took care of all of the stuff you
had to do with him, and then you resume the operation?

A. Yes, sir.

Q. Did anyone else get arrested that day

entering that room?

A. No, sir.
0] Did anyone else try to enter that room?
A, No, sir.
Q He never actually left the room, though;
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correct? With the property?

A. He opened the door. And as soon &g he opened
the door, we detain him right as he was leaving the
room. Yes, sir.

Q. Okay. 5o as soon as he opened the door, you
guys rushed in?

A, Yes, sir.

MR. GASTON: HNo further guestions.

THE CQURT: Redirect?

REDIRECT EXAMINATICN

BY MR. ROWLES:
Q. Sir, ycu work for the Harrah's Hotel and

Casino; is that correct?

A, Yes, sir.
Q. And is that a private corporation?
A, It's --

MR. GASTON: Objection. Foundation. If he
knows.
THE COURT: I'm going to sustain the
objection.
BY MR. ROWLES:
Q. Were you directed by the Metropolitan Police
Department to conduct this operation?

A. No, we were not.
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Q. When you cbserved the defendant enter the

room, did he use a room key?

A. No, sir.

Q. Did he punch in a code?

A. No, sir.

Q. When he was subseqguently detained, did he

present the room key to you?
A. No, sir.
Q. Did he present a receipt showing access -~
that he had purchased the room?
A, No, sir.
MR. ROWLES: I'll pass the witness,
Your Honor.

MR. GASTON: Really brief recross.

RECROSS-EXAMINATION

BY MR. GASTON:

Q. Did he say anything to you? When you
arrested him, did he say anything to you?

A. I don't remember the conversation we might
have had up in the hallway.

Q. But he didn't -~ but it's your understanding
that you don't remember whether he said anything or
not?

A, I was ~-- I was the one watching the camera.

SHAWNA J. MCINTOSH, CCR NO. 770
(702) 671-3464

178

30




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

30

The officer detained him. But he didn't say nothing
to me at the hallway or in the hallway.

Q. If he had said something, like a reason for
entering the room or vice versa, if he said anything
admitting that he was trying to steal stuff, you would
have put that into your report; correct?

A, I would. If he said something before we took
him down, vyes, sir. And I don't remember the
conversation in the interview room, but the interview
room was recorded.

Q. I'm sorry?

a, I don't remember the conversation we had with

him in the interview room, but the interview room is

recorded,
Q. All right. Thank you.
Do we have video surveillance of that
interview?
A. Yes, you do.
Q. And you provided that tc the State?
A. Yes, sir.

MR. GASTON: No further guestions.
THE CCURT: Great. Thank you.
Mr. Travis, a quick point. You
indicated that you personally provided those CDs?

THE WITNESS: Yes, ma'am.
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THE COURT: And just as a housekeeping thing,

can you, just by looking at them, tell them what is

what?

THE WITNESS: Yes, ma'am.

MR. ROWLES: Your Honor, I think I know where
you're going with this. I was going to have

Mr. Travis wait & little bit so that he can sort these
out, and then provide them to the defense.

THE COURT: Qkay. All right.

MR. GASTON: And I think he's going to do
that.

THE COURT: I thought that as long as he's
here.

THE WITNESS: They're marked. I can do it,
yes, ma'am.

THE COURT: All right. Great. Thank you.
Neither side has any further questions. Thank you for
your time.

THE WITNESS: Thank you.

THE COURT: ©State, are there any other
witnesses that you wish to present at this time?

MR. ROWLES: ©No, Ycur Honor. I'1]l rest.

THE COURT: Great. Thank you.

Does the defense have any witnesses

that it wishes to put on?
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MR. GASTON: No, Your Honor. I've advised my
client of his right to testify. Based on my advice,
he's going to decline to do so tcday. And the defense
would rest.

THE COURT: Great.

Mr. Hayes, I just want to make sure
that information is correct. You have been informed
by your counsel that you have the right to testify and
the right to remain silent and that cannot be held
against you?

THE DEFENDANT: Yes, ma'am.

THE COURT: Do you understand that?

THE DEFENDANT: Yes, ma'am.

THE COURT: And you've elected not tfo
testify:; is that correct?

THE DEFENDANT: Yes, ma'am.

THE COURT: Great. Thank you.

The Court is ready to hear closing
arguments.

State,

MR. ROWLES: Submit and reserve, Your Honor.

MR. GASTON: Court's indulgence.

{Pause in proceedings)

MR. GASTON: Your Honor, at this time I'm

going to move to dismiss this case. I don't think
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they've met their burden of probable cause to show
that when he entered the room, he intended to commit a
larceny. We've heard about what he did when we was
actually in the room. We've alsc heard it was, kind
of, a bait set up. He originally didn't take the
wallet when he first saw it. He didn't take the
electronic devices when he had the opportunity to do
so. He didn't take any jewelry. He didn't take
anything else. Ultimately, ves. Did he give into
temptation? According to the evidence and light most
favorable to the State, did he give into temptation
and take the cash? Yes, he did. But there's nothing
to show that he intended to do s¢ when he entered the
room.

Now, I know that officer said he
didn't give him specific permission to enter that
room, but he doesn't know if somecne else might have
told him to go get the cash for him in the room
because they're gambling downstairs or what his reason
was for going into the room. The State didn't present
any evidence to show the intent. If he had been
charged with petty larceny here or theftr or something,
then they would be in a different situaticn. But they
have to show his intent when he enters the room, and

all they have to do so is his eventual actions. And I
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think that's pretty -- that's countered by the fact
that he didn't take the cash when he first entered the
room. He didn't take everything. In fact, it shows a
man who was looking for -- we don't know what he was
doing, but when he was in that room, he ultimately
gave in to temptation. But he still only took the
cash. BAn iPad is obviously valuable, and he didn't
take that. And on that, I would submit.

MR. ROWLES: Your Honor, the question with
which the defendant enters with any intent is a
question left for the jury. I will touch briefly upon
this right now. With regards tc any affirmative
defense with regard to entrapment, that is an
affirmative defense. That's a question for the Jjury,
not for here.

Intent, the crime is completed for
burglary when he enters the room. You're well aware.
Defendants don't enter rooms saying, I am here to
commit larceny. You look at the circumstances and
conduct before, during, and after. 1In fact, even the
mere fact that a crime was committed after entry is
sufficient to prove intent with regards to that. And
the fact that it's a gquestion that's left for the
ultimate trier of fact, the jury, I'll submit it,

Your Honozx.
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THE COURT: Great. Thank you,.
Mr. Hayes.

THE DEFENDANT: Yes, ma'am.

THE COURT: The Court having heard the
evidence that's been presented, including the
testimony of Mr. David Travis in this matter, finds
that at this time the State has met its burden by
establishing by slight or marginal evidence that the
crime of burglary occurred in this matter. We're
going to bind this case over to district court. You
are to appear in district court to answer these
charges on the date that we provide you,

THE CLERK: June lst, 10 a.m., lower level,
district court arraignment.

(Proceedings concluded)

-—~olo--

Attest: Full, true, and accurate transcript of

proceedings.

/s/ Shawna J. McIntosh

Shawna J. MclIntosh, CCR No. 770
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TRAN 07/29/2016 01:22:22 PM
Case No. C-16-315718-1 £ ’ o0 ¥
Dept -3 CLERK OF THE COURT

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP
COUNTY OF CLARK, STATE OF NEVADA

THE STATE OF NEVADA, )
)
Plaintiff, )
) PRELIMINARY HEARING
vs. ) JC Case No. 13F10723X
)
JAMES HQOWARD HAYES, )
)
Defendant. )

REPORTER'S TRANSCRIPT OF PROCEEDINGS

BEFQRE JUDGE CYNTHIA CRUZ, JUSTICE OF THE PEACE
Tuesday, June 14, 2016, 9:00 a.m.

APPEARANCES:

For the State: Michael Dickerson, Esqg.
Deputy District Attorney

For the Defendant: Kelli DeVaney-Sauter, Esqg.

Deputy Public Defender

REPORTED BY: BILL NELSON, RMR, CCR No. 191

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360.28644
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LAS VEGAS, NEVADA; TUESDAY, JUNE 14, 2016

PROCEEUDTINGS

THE COURT: Let's get everybody moving,

And we're going to get going on James Howard
Hayes, unless we have a final resolution,

All right. So let's transport the in-custodies
out, so that we can get going on the preliminary
hearing.

James Howard Havyes, 13F10723X.

He's present out of custody with the assistance
of the Public Defender.

This is the time and date set for the preliminazry
hearing.

MS. DEVANEY-SAUTER: Your Honor, the Defense is
ready to proceed.

MR. DICKERSON: The State's ready to proceed,
Your Honeor,

THE COURT: All right. Any preliminary motions
to make at this particular juncture?

M5, DEVANEY-SAUTER: Your Honor, I would ask the
exclusionary rule be invoked at this time.

THE COQURT: Counsel invoked the exclusionary

rule,
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All witness, aside from the State's first
witness, please step outside the courtroom.

State, call your first witness.

MR. DICKERSON: The State's first witness is
Joshua Jarvis.

THE MARSHAL: Please step up to the witness
stand.

Remain standing, and face the clerk toc be sworn.

JOSHUA JARVIS,

who, being first duly sworn to tell
the truth, the whole truth, anrd
nothing but the truth, was examined
and testified as follows:
THE CLERK: Please be seated.
Please state your full name, spelling both your
first and last name for the record.
THE WITNESS: Joshua Jeremiah Jarvis,
J-o-s-h-u-a, last name Jarvis, J-a-r-v-i-s, middle name

Jeremiah, J-e-r-~e-m-i-a-h.
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DIRECT EXAMINATION OF JOSHUA JARVIS

BY MR. DICKERSON:

Q. Mr. Jarvis, on April 9th, 2013 were you here in
Las Vegas on vacation?

A. Yes.

0. And at that point in time were you staying at the
Excalibur Hotel casino?

A. Yes, I was.

Q. Located at 3850 south Las Vegas Boulevard?

A. That's correct.

Q. And specifically that is here in Clark County,
Nevada?

A. Yeah.

¢. And the room that you were staying in was room
1715172

A, I believe so.

I'm not -- It was a while age, I'm not sure

exactly,

Q. That rings a bell to you?

A. Yes.

Q. At that point in time in the morning hours of
April 9th, 2013 where were you?

A. I was in the room the whole time.

Q. In that hotel room?
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A. Yes.

Q. At the Excalibur Hotel?

A. That's correct.

Q. The one you were staying in?

A. Yes.

Q. And did something out of the ordinary happen in
the early morning hours of April 9th, 20137

A. I heard some rattling, which was kind of
upsetting because my sister and her friends were out, so
I was guessing it was them, until I saw him in the room,
and I was wondering if if he was with the people I was
with -- on vacation with, and then I noticed that there
was no one else there besides him, so that's when I got
up, and he proceeded to run out the door ~- or tried to
run out the door.

Q. Okay. So you're saying, he, you saw he in the
room,

Who are you referring to?
A, James, that guy right there.
MR. DICKERSON: Your Honor, if the record could

reflect, the witness just identified the Defendant?

THE COURT: It will.,
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BY MR. DICKERSON:

Q. 8o the Defendant is the individual vou saw in
your room?

A. That's correct.

Q. &and in the -- early in the morning?

A. That's correct.

0. What did you happen to see when you wake up?

&, I just heard rattling, I saw him going through
luggage.

I kind of yelled at him, and then he ran through
the door.

I ran towards him.

He didn't seem to be aggressive at all.

I turned around, patted him down, and then I took
his wallet out. At that time I told him to sit down on
the bed and put tae license right in front of the camera
and took a picture of him.

Q. Okay. ©So we'll get to all of that.

Firstly, who were you staying with in the hotel
room?

A, It was my sister, her friend, which was in the
hotel rcom, she was pretty much knocked out, and my
girlfriend at the time.

Q. Okay. What is your sister's name?

A. Jessica Jarvis.
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Q.

And what is -- or what was your girlfriend at the

time, her name?

A.

Q.

Misty Mustafa.

And you were staying with both of them in that

room 171517

A, That's correct.

0. Now, it's approximately 7:05 a.m. when these
events start?

A, That's correct.

Q. Who's in the room at that point in time?

A. At that time it was just me and my sister's
friend, Daisy.

Q. Daisy is who?

A. My sister's friend, she's the third person that
was on vacation with us.

Q. ©Okay. Is she staying in that room?

A, Yes, that's correct.

Q. And are you guys awake?

A. I was awake the whole time.

She was asleep.
Q. So were you awake prior to this event, or asleep?
A. Negative.
I was asleep.

Q. So at approximately 7:05 a.m. you hear something?

A. That --
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Q.

A,

door open,

What exactly does it sound like?

Just rustling around under -- I didn't hear any

just really sounds I'm not accustomed to

because usually my sister's -- or her friends come in

really loud.

Q.

?ﬂ!O L &

wall.

V.

was at.

Okay. So it was quiet?
Yes, 1t was quiet.
Rustling?

Yes.

Where did vou hear that

From like the lower end

Okay. What -- or where

When you walk in, there'

When you first walk in,

sound coming from?

of my bed towards the

is this area?

s the dresser with the

that's where tall luggage

So it's like there's two beds, and then the

hallway is right there at the end of the bed next to the

wall,

Q.

A

Q.

next to the TV.

Okay. And the luggage was next to the wall.

Is there a window there

Negative.

as well?

If you could, describe the room from the point of

entry from the door, could you

do that for the Court?
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A, Sﬁanding up or --

Q. No, describing if yvou're looking into the room
from the door to the room.

A. When you look into the room, there's a window
facing 12:00.

To the right side there's two beds.

As soon as you pass the hallway, there's a TV on
the left side, just before you get to the window, and
there's luggage right before you get to the TV,

Q. Okay. So the luggage was directly in front of
the bed?

A. That's correct.

Q. And is that the bed you were sleeping on?

A, Yes.

Q. Was the individual you identified as Daisy, was
she also sleeping in that bed?

A. Negative.

On the bed to the right of me.

Q. Was there anybody else sleeping in that room?
A. Negative.

Just me and her.

Q. Okay. Now, when you wake up, what was the first
thing you see?
A. I see him going thraugh.the luggage, that's the

first thing I see.
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Q. The Defendant?

A. Yes,

Q. So you see the Defendant going through luggage
that you identified as being at the foot of your bed?

A. That's correct.

Q. Can you see what part of his body at this point
in time?

A, I just saw his back, didn't see his face.

0. Okay. BAnd what did he look like at that peint in

A, At that point in time?
I don't really understand.
Q. What did you see, what did you recognize the
individual to be?
A, Just a guy, older male, going through my luggage,
or my sister's luggage.
Q. Did you recognize him?
A. Not from any time frame when we were in Vegas,
no.
That was the first time I ever seen him, when he
went into the hotel room.
Q. So you didn't know the Defendant before
approximately 7:05 a.m. on April 9th, 20132
A, No.

Q. And when you wake up, you see this, what do you
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do?

A. I just freaked out,

is.
Q. What did he say?
A. He just stared at me and made a run for the door.
0. What did you do?
A. I ran to the door to stop him,
he wasn't aggressive at all,

Q. How was it that you

A. Just turned him around, patted him down,

at the bed sat him down at
MS, DEVANEY-SAUTER:

Narrative.

MR. DICKERSON: I don't believe so.
THE COURT: Overruled.
BY MR, DICKERSON:
Q. Go ahead, sir.

So you stopped him how?

A. I stopped him before he

just patted him down,
down I took his wallet out,

phone.

Q. So he's heading towards the door,

grab him, you get in front

A. I get in front of him.

and then

just reacted and asked who he

and at that time

stopped him?
and then
the bed,

and he said, sorry.

Objection, Your Honor.

got to the-door and then
as soon as I patted him

took a picture with the

you have to

of him?
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Q. And as soon as you get in front of him what does

he do?
A. He wasn't aggressive, just --
Q. He just stopped?
A. He just stopped.
Q. And then you took the steps to pat him down?
A. That's true.
Q. How did you pat him down?

A. Just from left to right, and then took his wallet
out, and took his ID out, and took a picture.

Q. Was he facing you, or facing away from you, when
you patted him down?

A. I'm pretty sure he was facing away from me at the
beginning.,

Q. Okay. 8¢ you had him turned away from you when
you patted him down?

A, That's correct.

Q. And while you’'re patting him down, you take his
wallet out?

A, That's correct.

Q. And once you take his wallet out, do you see
whether there's any identification in that wallet?

A. Yes, that's correct.

Q. And did you retrieve that identification?

A. That's correct.
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Q.

driver'

A.
Q.
A.
Q.

1D out,

A.
Q.
A,
Q.

A.

Your Honor.

and 2.

Defense counsel.

Did you recognize that identification as a Nevada
s license?

From the picture, yeah,.

The picture you took?

That's correct.

S0 you say vyou pulled the wallet out, pulled the
then you take a picture,

What do you take a picture with?

With my phone.

Your cell phone?

That's correct.

It has a standard camerxa on it?

That's correct.

MR. DICKERSON: I'm going to ask to approach,

I'll be showing him State's Proposed Exhibit a

MS. DEVANEY-SAUTER: No objection, Your Honor.

MR. DICKERSON: I've already shown this to

THE CQURT: Go ahead.

BY MR, DICKERSON:
Q. Sir, take a lock at State's Proposed Exhibits 1
and 2.
Do you recognize these two documents?
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A,

Q.

A.

That's correct.

Okay.

I also seen that she was sleeping over there the

whole time. <

Q.

How do you recognize first State's Exhibit 1,

what do you recognize it to bev?

A.

to sit

» o » oo

finger

This is what I took the picture of and told him

down, and this --

S0 State's Exhibit 1 is a picture you took?
That.,

0f the Defendant?

Yes, that's correct.

And State's Exhibit 2, do you reccgnize this?
Yeah, I took that picture as well. It has my
on it.

MR. DICKERSON: Okay. The state moves for

admission of State's Exhibit 1 and 2, Your Honor,

MS. DEVANEY-SAUTER: No objection.

THE CQURT: 1 and 2 will be admitted for the

purposes of the preliminary hearing only.

BY MR.

Q.

DICKERSON:

First we'll go into State's Exhibit 1, which is

right there in front of vyou.

A,

What is that?

That's a picture of him on the bed with me taking
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a picture of his driver's license that I took ocut of his
pocket.

Q. So the foreground is that the Defendant's
driver's license?

A, That's correct.

Q. That's the driver's license you pulled out of his
wallet?

A. Yeah.

Q. All right. And in the background sitting on the
bed, who is that?

A, That's my sister’s friend Daisy.

Q. Sitting on the bed?

A. 8Sitting on the bed is the Defendant.

Q. That's that same individual you identified today
as being in your room?

A, Yes,

0. And this is the picture you took ¢of him in your
room?

A, That's correct.

Q. How long after you awoke was it you took this
picture?

A. I want to say, within like five to ten minutes.

0. Qkay. And at that point in time did you also
take another picture?

A, Yes, I did.
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Q. Looking at State's Exhibit 2, is that the othex
picture that you took?

A, That's correct.

Q. What is that a picture of?

A. His driver's license.

I took a second picture because I wasn't sure if

the first picture was good.

Q. 50 you took the second picture, so you could get
a better view of the license?

A. That's correct.

Q. And, in fact, this was the same license you
pulled out of the Defendant's wallet?

A. That's correct.

Q. You see the Defendant's name on that license?

A, Yes, I do.

Q. What does it say?

A. It says, James -- This one is black and white, so
I can't really see the middle one, Howard, Jr.

Q. Okay. And after you took these twe photographs,
what did you do?

A. He wasn't aggressive, and he didn't seem like he
was -

Q. Did you say anything to him?

A. I can't remember. much of what I said to him.

I just I remember him saying he was sorry.
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¢. How many times did he tell you he was sorry?

A, A multiple amount of times. I can't remember
exactly how many times.

Q. That is the primary substance of what he said?

A. Yes, that's correct.

Q. Do you recall him saying anything else?

A, Negative.

Q. Did you at any point in time decide to call for
assistance?

A. From the time I apprehended him, no, and then
after that we called I guess the authorities within the
building.

Q0. Okay. That would be security at the Excalibur
Hotel?

A. Yes.

Q. So vou called security at Excalibur Hotel?

A. That's correct.

Q. And does anything happeﬂ during that time you're
calling security?

A, No, just they wanted to have us explain what
happened and a report, and that was it.

Q. Had the Defendant already run out of the room by
then?

A, Yeah, he left.

Q. How did he leave?
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A
Q.
A,

Q.

security?

A.
Q.
A,

Q.

Daisy was on the other bed?

A,

Q.

was originally on?

A.
Q.

A.

right side.

Q.

luggage that the Defendant was going through was

directly in front of you?

A.
0.
A,

Q.

Exhibit 17?

I just let him leave.
He walked right out the front door?
Yeah,

And how long after he left was it that you called

I want to say, within like 20 minutes.
Very short?
Yes.

Now, wvou pointed out on State's Exhibit 1 that

Yes, that's correct.

Was that the opposite bed that you -- that she

She was on the right side of me.
Is that the bed that is closest to the wall?

Yeah, that's to the wall to the doorway on the

Is that the bed that is directly -- or the

Ne¢, it was in front of my bed.
In front of the bed close to the door?
Yes.

The same bed he's seen sitting on in State's
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A, Yes, that's correct.
Q. Okay. Now, the items that he was going through

in front of that bed, what were they?

A. I don't kno%, that's not my luggage. That was my

sister and her friends' luggage.

Q. Okay. Do you have any idea -- or do you know at
all what was in there?

A, All I know i1s, she took out extra money, which I
told her not to deo, and I don't know anything else that
was inside that luggage.

Q. Do you know how much extra money?

A. I think a hundred bucks or something like that.

MR. DICKERSON: Okay. Court's brief indulgence.
THE COURT: Yes.
BY MR. DICKERSON:

Q. Did you ever give the Defendant permission to be
in your reoom at Excalibur Hotel on April 9th, 20137

A. Negative.

Q. Do you have knowledge of whether any of your
roommates stayving in that room at that time gave the
Defendant permission to be in that room on April S%th,
20137

A. Actually, no, one of them was actually crying

when she found out she was asleep the whole time someone

actually entered the room.
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Q. Who was that?

A, That was Daisy.

Q. And so your answer whether any of your roommates
gave the Defendant permission to be in the room?

A. No, there was no permission given.

9. And Daisy, why was she crying?

A, She felt like if I wasn't there, something could
have happened to her.

Q. Were there any steps taken after security was
called as far as relation to Daisy?

A, Just to calm her down, that was pretty much it,
like gave her a bottle of water and just talked to her,
and that was it.

MR. DICKERSON: The State will pass the witness.

THE COQURT: Cross.

CROSS-EXAMINATICN OF JOSHUA JARVIS

BY MS. DEVANEY—SAETER:

Q. Mr. Jarvisg, there had been three other people
stéying in this hotel rcom with you?

A, Correct.

Q. And to make sure I'm clear, the first is your
sister, Jessica Jarvis?

A. Yes.

Q. The second is Jessica's friend, Daisy Ramirez?
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© ¥ oL

That's correct.

And the third was your girlfriend?

Yes.

And then would you repeat her pname again?
Misty Mustafa.

Thank you.

Okay. And how long had you known Ms. Ramirez at

this point?

A.

o p oo PO

L.

>

o

Daisy?

Yes,

I have known her since I was little.

Since you were a child?

Yeah.

How long had the four of you been in Las Vegas?
Let me see.

That's was our first night.

Your first night in town?

We were coming back from California.

What time did you arrive at the Excalibur?
Afternconish,.

I can't be exactly sure, that was like three

years ago.

0. But it was daylight you think when you arrived?

A. Yezh, 1t was.

Q. And had you all gone out to do any partying after
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arriving in Las Vegas?
A. N¢o, not me.
I was the one driving, so --
Q. So you copted to stay behind, make sure you're the
designated driver and sober?
A, Yes, that's correct.
Q. And then the three ladies went out on The Strip?
A, The three ladies went out.
One of them came back at first, was Daisy, and
the other two stood out.
. So Misty and Jessica had remained out on the The
Strip?
A, That's correct.
Q. Do vou remember what time Daisy had returned to
the hotel room?
A. I do not recall exactly what time.
I would say, probably around 1:00 -- 1:00.
¢. And at the time of this incident Misty and
Jessica had not yet returned te the hotel room?
A. No.
Q. But you had been asleep during these hours?
A. While they were out, yes.
Q. When do you believe you fell asleep?
A, I was pretty much -- So they tecok like three

hours to get ready, so I fell asleep around probably
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9:00.
When they were ready to go out, which was around
I want to say 11:00, I told them to go out, they were
taking too long, and I have to drive in the morning,
The other two decided to stay out, and the other
one came back, and that's when I went back to sleep.

0. To make sure I have it clear then, you went to
sleep at 9 p.m., you awoke again at 11 when the ladies
were ready to go out?

A. Yeah, I woke up, and one other person came back.

Q. You fell asleep again at some point after they
had gone out? '

A. Exactly.

Q. From there, did you stay asleep until about 7

A, I stayed asleep until he came in.
MS. DEVANEY-SAUTER: Court's brief indulgence.
THE COURT: Yes.
BY MS5. DEVANEY-SAUTER:
Q. When you were woken up, you didn't see anyboedy
going through your luggage?
A, No.
1 kept all my luggage inside the vehicle.
Q. So this was just the ladies' luggage then in the

hotel room?
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a. Exactly, most of it, yes.

0. And had it all been collected at the foot of the
bed?

A. Most of it, ves.

The girls would leave everything all over the

room, 8o --

Q. So they had property kind of strewn about?

A, In the bathroom and stuff like that.

Q. Clothes everywhere, that kind of getting ready to
go out mess?

A. Not particularly, like mostly in the bathroom,

Q. Okay. And do you know if you didn't know what
was in this luggage?

A, Yes, I didn't know, besides she took extra money
out

Q. Okay. And so you had patted down Mr, Hayes after
waking to find him in the room?

A, Yes, that's correct.

Q. But first you had been yelling and using
profanity you noted?’

A. Yes, I did.

Q. Do vou remember what you had said?

A, Do you want me to say verbatim?

Q. I don't mind profanity, yes.

A, I told him -- I said, who the fuck are you, and
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what are you doing in here, and he looked at me and with
like just a deer in the headlights, and he tried to make
a run for the door, and so I patted him down to make
sure he didn't have any weapons or anything like that.

Q. And you had been then very freaked out to be
yelling at the stranger in your room?

A. Me or him?

Q. You.

A. Yeah.

I don't know, you would be freaked out if someone
came into youxr hotel, tried to rob you.

Q. Understandable.

A. Okay.

Q. So you, even though you noted that he had not
been aggressive, vou had been aggressive?

A, I'm sorxry?

Rephrase that.

Q. You noted earlier that the man in your room had
not been aggressive towards you?

A. When I say, he wasn't aggressive, I mean in terms
of when he ran for thé door, and I stopped him, he
didn't try to hit me, or try to do anything, that's what
I meant by not being aggressive.‘

Q. So you took contrel of the situation?

A, Exactly.
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0. All right. And at this time then you patted him
down?

A, Cerrect.

Q. You noted earlier you were afraid of any sort of
a weapon?

A. Exactly.

Q. S0 you had been I take it moving quickly patting
him down?

A, Well, yeah, fairly quickly.

Q. You wanted to make sure as quickly as possible
there wasn't any sort of a weapon on his person?

A, Yes, that's correct.

Q. So --

MS. DEVANEY-SAUTER: <Court's indulgence.

BY MS., DEVANEY-SAUTER:

Q. So you didn't do a very thorough search of this
person?

A, Ma'am, I've done a lot of searches in the past,
my search was good enough to know he didn't have a
weapon con him that could hurt me or Daisy that was in
the room.

Q. That's okay.

A, Can I ask you a guestion?

Do you find him innocent?

MS. DEVANEY-SAUTER: Well, actunaliy -~
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THE COURT: No, you can't ask her gquestions.
It's for her to ask questions of you.
Don't answer that question.
BY MS. DEVANEY-SAUTER:
Q. So backing up a bit, you had not gone out with
the women onto The Strip?
A. No, not with my sister and her friends.
Q. So you don't know whether or not they were
drinking that night?
A, It's Vegas I'm pretty sure they were.
Q. You don't have any reason to know whethexr they
had met anybody out on The Strip?
A. I'm pretty sure that they did not know this guy.
Q. But you couldn't say for sure?
A, No, I couldn't say for sure.
Q. Because you had not gone out with the ladies?
A, No, because I know them, I grew up with them.
They are not stupid, they are street smart.
Q. But you weren't with them to see if they talked
to anybody while out on The Strip?
A, First of all, they ain't going to find him
attractive, so they're not going to talk to him.
Q. I'm simply asking you, confirming you had not
been with them and seen their interactions with anybody

that night?
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A. I told you I was in the hotel.

Q. So you're telling me today then you don't believe
that they would have had a drink with this gentleman
here today?

MR. DICKERSON: Speculaticn, Your Honor.

THE COURT: Sustained.

THE WITNESS: ©No, I don't think so at all.

THE CQURT: You don't have to answer that.
BY MS5. DEVANEY-SAUTER:

Q. The three women staying in the hotel room with
you were all adults, correct?

A, I hope so, vyeah.

Q. And each one then hgd the ability to go out on
their own on The Strip?

A. Yes, that's correct.

Q. Okay. And yvou had not been with them every
moment of the trip?

A. No.

Q. And as each of them was an adult in the room,
each would have the ability to invite someone- back to
the room?

A. They would never do that.

Q. But they have the ability to invite people back?

A, They would not do that.

0. But you're not making the statement today based
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on anything you had witnessed on the night of May 28th
to the morning of May 28th?

MR. DICKERSON: Vague, Your Honor.

THE COURT: Actually --

MS. DEVANEY-SAUTER: My apologies on the date.

THE COURT: Why don't you rephrase the question,
BY MS. DEVANEY-SAUTER:

Q. You were not basing that statement though on
having been with them through the night and into the
early morning before this incident?

A, In terms of a lot, so you are saving that --
you're asking me, or stating that they met this guy, and
somehow invited him --

Q0. Well, I'm not stating anything.

I'm asking you gquestions, sir.

A, Rephrase the question then.

Q. You say that these young women would not have had
any interaction with Mr. Hayes, or anyone?

A. Interaction?

Q. I'm clarifying your basis for that statement that
it is based on your impression of these women and your
opinion about Mr. Hayes, not about anything that you had
witnessed on the night or early merning leading into
this incident?

A. I'm basing it on my knowledge of my sister and
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her friends, that I know that they did not meet after
speaking with him.

After the incident, they never seen the person,
after showing the picture that I tock, so0 yves, I'm
basing it on the fact I was not with them that night.

MS. DEVANEY-SAUTER: No other questions, Your
Honor,

THE COURT: Redirect?

MR. DICKERSON: Thank you, Your Honor.

REDIRECT EXAMINATION OF JOSHUA JARVIS

BY MR. DICKERSON:

Q. Mr. Jarvis, you said that vou conducted a lot of
searches?

A. Yes, that's correct.

Q. What did you mean by that?

a, I did searches in Afghanistan for people trying
te come ingide, that I was conducting a detail.

Q. What do you do for a living?

A, Right now -- I used to be in the military for
nine years,

I'm switching over to a cop.
Q. Doing what?
A. Special forces.

Q. And on April 9th, 2013 can you estimate how many

BILL NELSON & ASSOCIATES 702.360.4677
Certified Court Reporters Fax 360,2844

222



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

searches you've done before that date?

A, I don't know, probably like 60,

Q. Were those searches when you were in Afghanistan
for weapons?

A. That's correct.

Q. The search you conducted on April 9th, 2013 of
the Defendant, was that also a search for weapons?

A. That's right.

Q. Did you search the Defendant for any property
that he may have stolen?

A. Negative, no.

Q. So if there was something that was concealed upon
his person that was not a weapon, your search was not
designed to detect that?

A. Negative, no.

That's correct?

Yes.

-

And, in fact, you didn't find any weapons on him?

No, I did not.

°© p o P oo

And so at that point in time was when you had him
g8it down on the bed, you took the pictures?

A. That's correct.

Q. And to your knowledge nobody that you were here
in Las Vegas with gave the Defendant permission to be in

that room?
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A. That's correct.

MR, DICKERSON: The State has no further
questions for this witness.

MS. DEVANEY-SAUTER: Court's indulgence.

No guestions, Your Honor.

THE CQURT: Mr, Jarvis, thank very much for your
time and testimony today.

You're excused.

You may step down,.

Please don't discuss your testimony with anybody,
aside from a representative of the Public Defenders
office or District attorneys office. Both will identify
themselves appropriately.

State, call your next witness.

MR. DICKERSON: The State has no further
witnesses in this matter, Your Honor.

THE COURT: The State rests?

MR, DICKERSON: Prior to resting, the State's
going to strike Count 2, attempt grand larceny count.

THE COURT: All right. Count 2 is stricken by
the State.

MR. DICKERSON: If I could, Your Honor, Mr.
Jarvis, can you could just wait outside?

Thanks.

THE COQURT: The State rests as to Count 17?
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MR. DICKERSON: The State rests as to Count 1.

THE COURT: All right.

M3. DEVANEY-SAUTER: Court's brief indulgence.

THE COURT: Any witnesses or evidence on behalf
of the Defense today?

MS. DEVANEY-SAUTER: No, Your Honor.

I have advised Mr. Haves of his right to testify
in this matter, and he's copting not to testify in
accordance with my advice.

THE COQURT: Mr. Hayes, is that correct, you had a
discussion with your attorney, and you are following her
advice today?

THE DEFENDANT: Yes, ma'am.

THE COURT: All right. The Defense rests?

MS. DEVANEY-SAUTER: The Defense rests.

THE COURT: State.

MR. DICKERSON: The State will waive and rebut.

THE COURT: Defense.

MS. DEVANEY-SAUTER: Your Honor, I will note that
the State has failed to meet its burden of establishing
probable cause as to entering the hotel room on the
count of burglary.

While Mr. Jarvis here today was able to testify
that he had not given Mr. Hayes permission to enter the

room, ©or go through any property, he simply is unable to
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state whether or not the other ladies in the room whose
luggage it was actually could hawve given him that
permission.

He is only able to say that he doesn't think they
would have been attracted to Mr. Hayes, but not that he
had been present with them the whole night, and did not
know to his knowledge -- Court'’s indulgence -- He's not
able to say he had been present with him the entire
night, or he had not, or he had been in a position to
know whether they would have actually permitted someone
access to the room in order to cobtain property for them.

THE COQURT: State.

MR. DICKERSON: Your Honor, the intent element of
burglary is well established by the Defendant's actions
once inside the room.

Upon first being seen in the room, the Defendant
was seemingly rummaging through the préperty of the
occupants of the room, which lends to the reasonable
inference that in rummaging through property that is not
yours he was there to commit a larceny of that property.

Upon being confronted, he looked like a deer in
the headlights, and he attempted to run for the door,
also showing his intent that was not above board intent,
showing what he was doing with that luggage was likely

trying to commit a larceny.
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Then after being confronted by Mr. Jarvis, the
Defendant said, I'm sorry, which only indicates more
that he was not supposed to be in that room an had
felonious intent to be in that room.

It's pretty clear, Your Honor, the reasonable
inference is drawn, and the preliminary hearing slight
or marginal evidence is met for the intent element of
burglary.

THE CQURT: Mr. Hayes, I do find the State has
met their burden of proof to hold you to answer in the
Eighth Judicial District Court on the charges of
burglary.

You will appear with your attorney in the Lower

Level Arraignment Court on the following date and time.

THE CLERK: June 23rd, 10 a.m., lower level

District Court arraignment.

THE COQURT: My suggestion is, Mr., Hayes, stay out

of the resort corridor.

8ir, stay in contact with your attorney.

Make sure you make your lower level arraignment.

All right?
THE DEFENDANT: Yes, ma‘am.

(Proceedings concluded.)
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13:19, 13:21, 18:22, 14:6,
16:7, 17:12

waterp - 21:12

weapon [4] - 27:5, 2711,
27:20, 32:13

weapons 4] - 26:4, 32:4,

BILL NELSON & ASSQCIATES
Certified Court Reporters
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STEVEN B. WOLFSON
Clark County District Attorney

Nevada Bar #001565

MICHAEL R. DICKERSON

Deputy District Attorney

Nevada Bar #13476
200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500
Attorney for Plaintiff

THE STATE OF NEVADA,
Plaintiff,

-V S

(Electronically Filed
12/16/2016 02:09:13 PM

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO:

JAMES HOWARD HAYES, aka, DEPT NO:

James Howard Hayes, Jr., #2796708

Defendant.

NOTICE OF WITNESSES
" [NRS 174.234())(@)]

CLERK OF THE COURT

C-16-315718-1
X1I

TO: JAMES HOWARD HAYES, aka, James Howard Hayes, Jr., Defendant; and
TO: KELLI DEVANEY-SAUTER, DEPUTY PUBLIC DEFENDER, Counsel of

Record:

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF

NEVADA intends to call the following witnesses in its case in chief:

1

NAME ADDRESS
ALBRIGHT, T. LVMPD P#12930
BROMLEY, J. LVMPD P#13723
COLE, R. LVMPD P#13351
CUSTODIAN OF RECORDS

Or Designee Blvd., LV, NV

LVMPD, Records, 400 So. Martin Luther King

WA20132013R10T\23\3F10723-NWEW-(HAYES__JAMES)-002.DOCX
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CUSTODIAN OF RECORDS
Or Designee
CUSTODIAN OF RECORDS
Or Designee
CUSTODIAN OF RECORDS
Or Designee

CUSTODIAN OF RECORDS

Or Designee
DESOUZA, C.
DODDER, RYAN
DRIVER, J.
ERMILIO, JOHN
GARRIS, D.

HAYES, I.
HENDREX, C.
JARVIS, JESSICA
JARVIS, JOSHUA
MCFERRIN, J.
MUSTAFAT, MESTIANA
PERALTA, T.
PILETTE, CHARLES
RADER, D.

RADER, W.
RAMIREZ, DAISY
SHAMIRZA, ALFRED
STALEY, L.
WHITTY, ALAN
WILSON, M.

LVMPD, Communications, 400 So. Martin Luther
King Blvd., LV, NV

CCDC, Records, 330 So. Casino Center Blvd.,
LV, NV

NV DMV, 555 Wright Way, Carson City, NV

EXCALIBUR HOTEL & CASINO

3850 Las Vegas Blvd., LV, NV

LVMPD P#13979

EXCALIBUR HOTEL & CASINO, Security, LVN
LVMPD P#9790

¢/o CCDA, 200 Lewis Ave., LV, NV

LVMPD P#5985

LVMPD P#14010

LVMPD P#9995

c¢/o CCDA, 200 Lewis Ave., LV, NV

c¢/o CCDA, 200 Lewis Ave., LV, NV

LVMPD P#13719

c¢/o CCDA, 200 Lewis Ave.,, LV, NV

LVMPD P#13912

EXCALIBUR HOTEL & CASINO, Security, LVN
LVMPD P#4918

LVMPD P#5468

c/o CCDA, 200 Lewis Ave., LV, NV

DISTRICT ATTORNEY INVESTIGATOR
LVMPD P#14734

EXCALIBUR HOTEL & CASINO, Security, LVN
LVMPD P#14035

2

Wi2013R2013R1072 3 3F 10723 NWEW-(HAYES__JAMES)-002.DOCX
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These witnesses are in addition to those witnesses endorsed on the Information or
Indictment and any other witness for which a separate Notice of Witnesses and/or Expert

Witnesses has been filed.

STEVEN B. WOLFSON
DISTRICT ATTORNEY
Nevada Bar #001565

BY ﬁﬂYOV(/{—

MICHAEL R. DICKERSON
Depu?' District Attorney
Nevada Bar #13476

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of Notice of Witnesses, was made this 16th day of
December, 2016, by Electronic Filing to:

KELLI DEVANEY-SAUTER, Deputy Public Defender
EMAIL: kelli.devanc}«-sauter@clarkcountynv.com
pdclerk@clarkcountynv.com

Al
Secretary for tiie District Attorngy's Office

13F10723X/mlb/L-2
3

Wi20132013R107233IF10723-NWEW-(HAYES__JAMES)-002.DOCX
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Electronically Filed
12/16/2016 02:45:31 PM

MOT R
STEVEN B. WOLFSON

Clark County District Attorney m tkg‘““"""
Nevada Bar #001563 CLERK OF THE COURT

MICHAEL R. DICKERSON
Deputy District Attorney
Nevada Bar #13476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASE NO: C-16-315718-1
JAMES HOWARD HAYES, aka, DEPT NO: XII
James Howard Hayes, Jr. #2796708 DEPARTMENT X/
NOTICE OF HEARING
Defendant. DATE j2:28-1e_TIME $:20 a_ud
APPROVED B )

NOTICE OF MOTION AND MOTION TO ADMIT EVIDENCE OF OTHER ACTS

DATE OF HEARING: December 22, 2016
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through MICHAEL R. DICKERSON, Deputy District Attorney, and files
this Notice of Motion and Motion to Motion To Admit Evidence of Other Acts.

This Motion is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
1
1
1
1
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‘ NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned
will bring the foregoing motion gg for setting before the above entitled Court, in Department
XII thereof, on Thursday, the 2~ day of December at 8:30 AM the hour of o'clock , or as
soon thereafter as counsel may be heard.

DATED this_ 16" day of December, 2016.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY M 'ﬂl ﬂjy&“"-‘tﬂ___——
MICHAEL R. DICKERSON

Dcpu‘? District Attorney
Nevada Bar #13476

L
STATEMENT OF FACTS AND CASES
1. CASE NO. C315718 — Excalibur Hotel and Casino

On April 9, 2013, Joshua Jarvis was staying at the Excalibur Hotel and Casino while on
vacation here in Las Vegas, Nevada. See Exhibit 1 at 5. While sleeping his hotel room, Mr.
Jarvis heard some “rattling.” Id. at 6. Mr. Jarvis then notice the Defendant inside the hotel
room searching through luggage. Id. Mr. Jarvis “freaked out,” jumped out of bed and asked
who Defendant Hayes he was. Id. at 12. Defendant immediately attempted to run for the door.
Id. Mr. Jarvis proceeded to stop Defendant, pat him down, and detain him. Id. Defendant
then apologized to Mr. Jarvis multiple times. Id. at 18. Defendant did not have permission to
be inside the hotel room. Id. at 20.

On June 17, 2016, the State filed an Information Charging Defendant with one count
of Burglary. The trial is currently set in this Honorable Court beginning January 3, 2017.
2. CASE NO. C315125 — Harrah’s Hotel and Casino

On April 2, 2016, security investigators were conducting an integrity check at the
Harrah’s Hotel and Casino. See Exhibit 2 at 6-7. An integrity check occurs when hotel
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security investigators “set up a room to make it look like an occupied room and place it with
money and other valuable items.” Id. The investigators left the door slightly ajar, to make it
appear as if a guest may have forgotten to close the door, and conducted surveillance on the
hotel room. Id.

While conducting the integrity check, security investigators observed Defendant James
Hayes walk down the hallway, push the door open, and walk into the hotel room. Id. at 10.
Once inside, Defendant surveyed the items inside, and subsequently stole $350 in bait money
from a wallet inside the room. ]d. at 9-12. Defendant then proceeded to search through the
other items, including luggage, in the room before ieaving. Id. at 13. Security investigators
subsequently detained the Defendant with the bait money in his possession. Id. 14. Defendant
did not have permission to be inside the hotel room or take property. Id. at

On May 26, 2016, the State filed an Information charging Defendant with one count of
Burglary. The State currently has a motion for joinder of the instant case and Case. No.
C315125 set to be heard before District Court Department XX on December 22, 2016. The
trial is currently set to begin January 9, 2017.

IL
ARGUMENT .

Evidence of the Harrah’s Hotel and Casino burglary is admissible in the instant case to
show Defendant James Hayes’s intent when he entered the Excalibur Hotel and Casino hotel
room, Defendant’s common plan/scheme of committing door-push burglaries, and
Defendant’s absence of mistake when he entered the victim’s Excalibur hotel room. Said
evidence is admissible pursuant to well-established case law and NRS 48.045, the other-
admissible-acts statute. NRS 48.045(2) provides,

Evidence of other crimes, wrongs or acts is not admissible to prove the character
of a person in order to show that the person acted in conformity therewith. It
may, however, be admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plamn, knowledge, identity, or absence of
mistake or accident.

See NRS 48.045(2) (emphasis added).
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