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1. Evidence of the Harrah’s Hotel Room Burglary is Admissible, Non-Propensity Evidence
of Defendant’s Intent Regarding the Burglary in this Case.

Here, Defendant is charged with the crime of burglary. Burglary is a crime requiring
proof of a specific intent rather than mere general criminal intent. See NRS 205.060(1); Carr

v. Sheriff, 95 Nev. 688, 690 (1979) (“The offense of burglary is complete when the house or

other building is entered with the specific intent to commit larceny...”). In other words, the
State is required to prove beyond a reasonable doubt that Defendant possessed the specific
intent to commit larceny the very moment that he stepped into the Excalibur hotel room. See
NRS 205.060(1).

When a defendant is charged with a specific intent crime, his intent is inherently at
issue. See Hubbard v. State, Nev. App. 129 No. 66185 (2016) (unpublished) (Tao, J.
concurring in part and dissenting in part). In United States v. Gomez, 763 F.3d 845, 858-859

(7th Cir. 2014), the court noted that “for general intent crimes, the defendant’s intent can be
inferred from the act itself, so intent is not automatically at issue.” (internal quotations and
citations omitted). “In contrast, when intent is at issue—in cases involving specific intent
crimes ... other-act evidence may be admissible to prove intent.” Id. (internal quotations and

citations omitted); see United States v. Tan, 254 F.3d 1204, 1212 n.8 (10th Cir. 2001)

("because specific intent cannot be inferred from the charged conduct, other act evidence may
be especially probative in cases where the defendant is charged with a specific intent crime");
United States v. Van Metre, 150 F.3d 339, 350-51 (4th Cir. 1998) (bad acts evidence is
especially probative of specific intent); United States v. Johnson, 27 F.3d 1186, 1192 (6th Cir.

1994) ("intent is in issue precisely because a specific intent, separate and apart from underlying
prohibited conduct, is made an element of the crime charged ... In prosecuting specific intent
crimes, prior acts evidence may often be the only method of proving intent.") (citations

omitted); United States v. Gruttadauro, 818 F.2d 1323, 1327-28 (7th Cir. 1987) ("Evidence of

prior bad acts is admissible to prove intent if intent is automatically in issue or if the defendant
puts his or her intent in issue. We have said that intent is automatically in issue in a criminal

case ... if the crime is a 'specific intent' crime.”). This is because the crime of burglary is
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commonly committed in secret. Edwards v. State, 90 Nev. 255, 258 (1974). Rare is the case

in which a defendant announces at the top of his lungs “I am here to commit larceny.” Because
of this, the crime of burglary must frequently be proven by circumstantial evidence. Id.
Indeed, in determining the intent with which entry was made is a question of fact, which may
be inferred from a defendant’s conduct before, during, and after the entry, and all other
circumstances disclosed by the evidence. See Flynn v. State, 93 Nev. 247, 562 P.2d 1135
(1977).

In Darnell v. State, 92 Nev. 680, 558 P.2d 624 (1976). The Court held that evidence

that the defendant had previously purchased stolen property was properly admitted to prove
he intended to possess stolen property in a subsequent prosecution for Attempted Possession
of Stolen Property. Id. (citing Richardson v. State, 91 Nev. 266, 534 P.2d 913 (1975); Wallace
v. State, 77 Nev. 123, 359 P.2d 749 (1961); cf. State v. Carner, 541 P.2d 947 (Ariz.App.

1975)). Like the prosecution for Attempt Possession of Stolen Property in Darnell, the
prosecution of Burglary in this case requires proof of Defendant’s specific intent, and so the
evidence of the Harrah’s burglary is properly admissible here.

In United States v. Beechum, 582 F.2d 898 (CAS 1978), the case of a United States

Postal Service letter carrier unlawfully possessing a 1890 silver dollar that had been stolen
from the mail, the government introduced evidence of defendant’s possession of two credit

cards stolen from addresses on the defendant’s mail route some ten months earlier. The court
held in that;

Where the issue addressed is defendant's intent to commit the
offense charged, the relevancy of the extrinsic offense derives
from the defendant's indulging himself in the same state of mind
in the perpetration of both the extrinsic and charged offenses. The
reasoning is that because the defendant had unlawful intent in the
extrinsic offense, it is less likely that he had lawful intent in the
present offense.

Id., 582 F.2d at 911.
As to the time period between the 2013 Excalibur hotel room burglary and the 2016
Harrah’s hotel room burglary, the court in United States v. Kirk, 528 F.2d 1057 (CAS 1976),

held that the fact that another offense occurred three years prior to the charged offense does
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not make it inadmissible. In Kirk, defendant was charged with threatening the life of the
President of the United States of America. At trial, the prosecution presented evidence
showing that three years earlier defendant had committed the same crimes. The court ruled

this evidence to be properly admissible to show defendant's intent, holding as follows:

Whether the prior intended to show that defendant made this threat
intentionally or as the result of "alcohol taking," was a matter for
the jury's termination. The fact that the former offense occurred
three years prior to the offense charged does not make it so remote
as to be excluded.

528 F.2d at 1061. Likewise, in United States v. Wilson, 732 F.2d 404 (CA5 1984), defendant
was convicted of conspiracy and illegal shipping of explosives to Libya in 1977. The
prosecution introduced evidence concerning extraneous offenses and incidents involving
terrorism, including a 1979 incident and a 1982 incident in which similar explosives were
discovered. The court ruled the evidence concerning the extraneous offenses and incidents
were properly admissible to establish defendant's motive, intent, and plan.

In this case, Defendant committed the same crime in the same exact manner almost
three years to the day after he committed the burglary charged in this case. Especially given
the specific and unique crime the Defendant is charged with, namely two hotel room door-
push burglaries, Defendant’s criminal intent in one is relevant to show his criminal intent in
the other. Because intent is inherently at issue here, and Defendant’s specific intent cannot
solely be inferred from the fact that he entered the hotel room, and so his conduct and
participation in strikingly similar crimes, both of which are identical in design, is relevant,
highly probative and material in demonstrating the existence of his specific intent to commit
larceny inside the Excalibur hotel room. Therefore, evidence of the Harrah’s burglary is
properly admissible, non-propensity evidence of Defendant’s intent.

2. Evidence of the Harrah’s Hotel Room Burglary is Admissible, Non-Propensity Evidence
of Defendant’s Common Plan or Scheme Regarding the Burglary in this Case.

In order for a crime to constitute a common “scheme or plan,” there must exist some
“design or plan formed to accomplish some purpose — a system. A plan is a method of design

or action, procedure, or arrangement for accomplishment of a particular act or object. Method
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of putting into effect an intention or proposal.” Weber v. State, 121 Nev. 554, 572, 119 P.3d

107, 119-20 (2005) (internal quotations omitted). Essentially, the Court noted that purposeful
design is central to a scheme or plan. Id. Nonetheless, the Court noted that “this does not
mean that every scheme or plan must exhibit rigid consistency or coherency ...” 1d. Indeed,
the Court noted that “a scheme or plan may have to contend with contingencies, and therefore
[] can in practice reflect some flexibility and variation....” Id.

In Graves v. State, 112 Nev. 118 (1996), the defendant was charged with two counts of

burglary, first for entering the one casino and attempting to steal coins from a patron, and
second for entering another casino and attempting to steal money from a cashier’s booth. The
Court held that the district court did not abuse its discretion in allowing the two charges to be
joined because the defendant “systematically walked from casino to casino and acted similarly
suspicious at each casino.” Id. at 128, 912 P.2d at 239, This Court held that both offenses
were part of a common scheme or plan. Id.

In Brinkley v. State, 101 Nev. Adv. Op. 135 (1985), defendants Brinkley and

Drummeond were convicted of five (5) counts of Unlawfully Obtaining a Controlled Substance
and one (1) count of Unlawful Conspiracy to Obtain a Controlled Substance. The prosecution
successfully offered evidence revealing that subsequent to the occurrence of the substantive
crimes, Drummond attempted to pass a forged prescription while Brinkley waited outside in a

car. Under these facts, the high court stated:

Evidence under the "common plan or scheme" exception must
tend to prove the charged crimes by revealing that the defendant

planned to commit the crimes , . . [tlhe offense must tend to
establish a é)reg:oncewed plan which resulted in the commission of
the charged crime . . .

In Thompson v. State, 102 Nev. Ad. Op. 79 (1986) the Court affirmed a conviction for
Murder, Attempt Murder, Robbery, and Attempt Robbery all with use of a deadly weapon and
imposition of the death penalty. Thompson shot, killed and robbed a man he met camping
beside the railroad tracks near Reno. Later, he shot and attempted to rob two woman of their
car in a parking lot outside of a Reno casino. At the time of the commission of these crimes,

Thompson knew police were looking for him concerning a double homicide in California. The
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trial court allowed evidence of the two collateral homicides in California under NRS 48.045(2)
stating in 102 Nev. Adv. Op. 79, at 3:

That statute provides for the admission of such evidence when
used for certain limited purposes. One of the listed exceptions
concerns evidence tending to show that a defendant's crime was
committed in furtherance of a plan. The State offered the evidence
in question to show Thompson's plan to obtain money to allow
him to flee the state because he knew that law enforcement officers
were looking for him concerning another homicide. The evidence
was admitted for this purpose. The district court did not err in
allowing the admission of such evidence.

Defendant’s actions in the instant burglary and in the Harrah’s burglary demonstrate a
systematic design by him to unlawfully enter into hotel rooms and systematically search
through the contents inside the rooms in order to steal any items of value. As noted, in both -
cases, Defendant enters a hotel room by pushing open the door, begins to search the room and

luggage inside the room. This is no different than in Graves, when the defendant

systematically walked from casino to casino attempting to steal money. Here, Defendant
entered multiple hotels searching for hotel rooms to burglarize. Review of the Defendant’s
actions in the both cases shows they are woven together with the same common scheme.
Defendant’s plan was to gain entrance to both hotel rooms to commit larceny therein.
Evidence of Defendants common scheme is extremely probative of his intent, which is an
element of the charged crimes in both cases, and to rebut his probable defense of mistake.
Therefore, evidence of the Harrah’s burglary is properly admissible, non-propensity evidence
of Defendant’s common plan or scheme of committing hotel room door-push burglaries.

3. Evidence of the Harrah’s Hotel Room Burglary is Admissible, Non-Propensity Evidence
of Defendant’s Absence of Mistake Regarding the Burglary in this Case.

In Petrocelli v. State, 101 Nev. 46 (1985) the defendant was convicted of First Degree

Murder and the death penalty was imposed. The Court affirmed the verdict. One issue raised
on appeal concerned the admissibility of testirhony relating to the prior killing of Petrocelli's
girlfriend. Petrocelli had gotten into an argument with his fiancé and tried to drag her away
from work; she refused and a struggle ensued. Petrocelli pulled out a gun and killed his fiancé

in a flurry of shots; he claimed the death was accidental. After killing his fiancé, Petrocelli
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fled Washington and eventually ended up in Reno, Nevada. While test driving a vehicle in
Reno, Petrocelli shot and killed the car dealer with the same gun used on his fiancé, robbed
the victim, and hid the car dealer’s body under rocks and sagebrush. At trial for the murder
of the car dealer, Petrocelli claimed he had gotten into an argument with the car dealer and as
they struggled for the gun it went off two or three times. The Court held the testimony was
properly admissible under NRS 48.045(2) to show absence of mistake or accident stating:

. . . that the "two killings with the same gun involving the same

erson, Mr. Petrocelli, who within a short period of time
Fcommitted both killings]" bore sufficient similarity to admit the
evidence at trial.

101 Nev. at 50.
In United States v. DeLoach, 654 F.2d 763 (D.C.C.A. 1980), defendants were convicted

for submitting false application for labor certification of an alien. The court allowed admission
of testimony of three government witnesses, all undocumented immigrants, that defendant was
a swindler who took their money with false promises to find them jobs and labor certifications.
The testimony showed that defendant’s swindling conduct occurred over a year and a half

prior to the offense charged. The court held in 654 F.2d at 769:

These prior acts were instead introduced to show intent. In this
case, where intent was the only real issue, and where appellant
predictably raised the defense of mistake, the admissible bad acts
evidence need not show incidents identical to the events charged,
so long as they are closely related to the offense and tend to rebut
the defense of mistake.

In this case, it became apparent at the preliminary hearing that Defendant intends to
predictably raise a defense of mistake — e.g. Defendant mistakenly walked in to the victim’s
hotel room and searched through the victims’ luggage, but did not intend to commit larceny.
This defense of mistake is quickly rebutted by the relevant and highly probative evidence of
Defendant’s nearly identical hotel room burglary at the Harrah’s hotel three years later. For
this reason, the Court should permit the State to admit evidence of the Harrah’s burglary as it

is necessary to rebut the deceiving defense of mistake or accident.
n
i
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4. Evidence of the Harrah’s Hotel Room Burglary is
The State bears the burden of requesting the admission of the evidence and
establishing its admissibility. Tavares v. State, 117 Nev. 725, 731, 30 P.3d 1128, 1131 (2001).

To accomplish this task, the State must demonstrate, at a hearing outside the presence of the

jury, that: "(1) the incident is relevant to the crime charged; (2) the act is proven by clear and
convincing evidence; and (3) the probative value of the evidence is not substantially
outweighed by the danger of unfair prejudice.” Rhymes v. State, 107 P.3d 1278, 1281 (2005);
Tinch v. State, 113 Nev. 1170, 1176, 946 P.2d 1061, 1064-65 (1997).

For the foregoing reasons, the State has shown that the Harrah’s burglary is relevant to

show Defendant’s intent, common scheme/plan, and absence of mistake. As follows, after a
court finds that evidence of other crimes does not violate NRS 48.045(2), the court must then
review the evidence in regard to NRS 48.035. This statute requires a weighing of probative

value against prejudicial effect. Tucker v. State, 82 Nev. 127 (1966). The court in Tucker

then went on to state how the balancing of "probative vs. prejudicial” is to occur in 8 Nev. at

130:
The reception of such evidence is justified by necessity and, if

other evidence has substantially established the element of the

crime involved Smotlve intent, identity, absence of mistake, etc.),

the probative value of showing another offense is diminished, and

the trial court should rule it inadmissible even though relevant and

within an exception to the rule of exclusion.
As demonstrated above, the evidence of Defendant’s intent and absence of mistake are not
established by other substantial evidence. Therefore, evidence of the Harrah’s burglary is
necessary to establish the burglary-element of intent and to rebut the defense of mistake in the
case of the Excalibur burglary at issue.

The State must also show by clear and convincing evidence that the defendant

committed the other crime, Petrocelli v. State, supra. The State has attached the preliminary

hearing transcripts of the Harrah’s burglary (Exhibit 2) for this Honorable Court to review. At
that hearing, the Defendant had the full opportunity cross-examination and so it is properly
relied upon to determine whether the Harrah’s burglary is proven by clear and convihcing

evidence. Nonetheless, the State is happy to present the evidence to this Honorable Court by

10
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— .
way of hearing, should this Honorable Court so desire. In sum, the Court should admit
evidence of the Harrah’s burglary because it is relevant to show Defendant James Hayes’s
intent and absence of mistake, its extraordinary probative value outweighs ény chance of
undue prejudice, and it is patently established by clear and convincing evidence.
IIL
CONCLUSION

Based upon the above and foregoing, the State respectfully requests this Honorable
Court find the other acts requested for admission have been proven by clear and convincing
evidence by review of the preliminary hearing transcript attached as Exhibit 2 or, if deemed
necessary, a hearing before Your Honor, and grant the State’s Motion to admit evidence of the
Defendant’s nearly identical crime perpetrated at the Harrah’s hotel.

DATED this !té w day of December, 2016.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY mfﬂ.@axﬁ\__,_

MICHAEL R. DICKERSON
Deputy District Attorney
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LAS VEGAS, NEVADA; TUESDAY, JUNE 14, 2016

PROCEETDINGS

THE COURT: Let's get evervbody moving.

And we're going to get going on James Howard
Hayes, unless we have a final resolution.

All right. So let's transport the in-custodies
out, so that we can get going on the preliminary
hearing.

James Howard Hayes, 13F10723X.

He's present out of custody with the assistance
of the Public Defender.

This is the time and date set for the preliminary
hearing.

MS. DEVANEY-SAUTER: Your Honor, the Defense is
ready to proceed.

MR. DICKERSON: The State's ready to proceed,
Your Honor.

THE COURT: All right. Any preliminary motions
to make at this particular juncture?

MS. DEVANEY-SAUTER: Your Honor, I would ask the
exclusionary rule be invoked at this time.

THE CQURT: Counsel invoked the exclusionary

rule.
BILL NELSON & ASSOQOCIATES 702.360.4677
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All witness, aside from the State's first
witness, please step outside the courtroom.

State, call your first witness.

MR. DICKERSON: The State's first witness is
Joshua Jarvis.

THE MARSHAL: Please step up to the witness
stand.

Remain standing, and face the clerk to be sworn.
JOSHUA JARVIS,

who, being first duly sworn to tell
the truth, the whole truth, and
nothing but the truth, was examined
and testified as follows: |
THE CLERK: Please be seated.
Please state your full name, spelling both your
first and last name for the record.
THE WITNESS: Joshua Jeremiah Jarvis,
J~o-s~h-u-a, last name Jarvis, J-a-r-v-i-s, middle name

Jeremiah, J-e-r-e-m-i-a-h.
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DIRECT EXAMINATION OF JOSHUA JARVIS

BY MR. DICKERSON:

Q. Mr. Jarvis, on April 9th, 2013 were you here in
Las Vegas on vacation?

A. Yes.

0. And at that point in time were you staying at the
Excalibur Hotel casino?

A, Yes, I was.

Q. Located at 3850 south Las Vegas Boulevard?

A. That's correct.

Q. And specifically that is here in Clark County,
Nevada?

A. Yeah.

. And the room that you were staying in was room
1715172

A, I believe so.

I'm not -- It was a while ago, I'm not sure

exactly.

Q. That rings a bell to you?

A, Yes.

Q. At that point in time in the morning hours of
April 9th, 2013 where were you?

A. I was in the rcom the whole time.

Q. In that hotel room?

BILL NELSON & ASSOQCIATES 702.360.4677
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Yes.

At the Excalibur Hotel?

That's correct.

The one you were staying in?

L - S & i

Yes.
Q. And did something out of the ordinary happen in
the early morning hours of April 9th, 20137
A, I heard some raétling, which was kind of
upsetting because my sister and her friends were out, so
I was guessing it was them, until I saw him in the room,
and I was wondering if if he was with the peoﬁle I was
with -- on vacation with, and then I noticed that there
was no cne else there besides him, so that's when I got
up, and he proceeded to run out the docor -- or tried to
run out the door.
Q. Okay. So you're saying, he, you saw he in the
room.
Who are you referring to?
A. James, that guy right there.
MR. DICKERSON: Your Honor, if the record could
reflect, the witness just identified the Defendant?

THE COURT: It will.

BILL NELSON & ASSOCIATES 702.360.4677
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BY MR. DICKERSON:

0. So the Defendant is the individual you saw in
your room?

A, That's correct.

Q. 2And in the -- early in the morning?

A, That's correct.

Q. What did you happen to see when you wake up?

A. I just heard rattling, I saw him going through
luggage.

I kind of yelled at him, and then he ran through
the door.

I ran towards him.

He didn't seem to be aggressive at all.

I turned around, patted him down, and then I took
his wallet out. At that time I told him to sit down on
the bed and put the license right in front of the camera
and took a picture of him.

Q. QOkay. 50 we'll get to all of that.

Firstly, who were you staying with in the hotel
room?

A. It was my sister, her friend, which was in the
hotel room, she was pretty much knocked out, and my
girlfriend at the time.

Q. Okay. What is your sister's name?

A. Jessica Jarvis.

BILL NELSON & ASSOCIATES 702.360.4677
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Q.

and what is -- or what was your girlfriemnd at the

time, her name?

A.

Q.

Misty Mustafa.

And you were staying with both of them in that

room 171517

A.
Q.
events
A,
Q.
A,
friend,
Q.
A.
was on
0.

A.

A,

-

That's correct.

Now, it's approximately 7:05 a.m. when these

start?

That's correct.

Who's in the room at that point in time?

At that time it was just me and my sister'’s

Daisy.
Daigsy is who?
My sister's friend, she's the
vacation with us.
Okay. 1Is she staying in that
Yes, that's correct.
And are you guys awake?
I was awake the whole time.

She was asleep.

third person that

room?

So were vou awake prior tc this event, oxr asleep?

Negative.
I was asleep.
So at approximately 7:05 a.m.

That =--

you hear something?
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Q. What exactly does it sound

A, Just rustling around under
door open, just really sounds I'm
because usually my sister's -- ox
really loud.

Q. Okay. So it was quiet?

like?
-~ I didn't hear any
not accustomed to

her friends come in

my bed towards the

A, Yes, it was quiet,
Q. Rustling?
A, Yes,
Q. Where did you hear that socund coming from?
A. From like the lower end of
wall.
Q. Okay. What -- or where is

this area?

A. When vou walk in, there's the dresser with the

TV.

When you first walk in, that's where tall luggage

was at.

So it's like there's two beds, and then the

hallway is right there at the end
wall, next to the TV.
¢. Okay. And the luggage was
Is there a window there as
A. Negative.
Q. If ygu could, describe the

entry from the door, could you do

0of the bed next to the

next to the wall.

well?

room from the point of

that for the Court?
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A. Standing up or --

Q. No, describing if you're looking into the room
from the door te the room.

A. When you loo0k into the room, there's a window
facing 12:00.

To the right side there's two beds.

As soon as you pass the hallway, there's a TV on
the left side, just before you get to the window, and
there's luggage right before you get to the TV.

Q. Okay. 8o the luggage was directly in front of
the bed?

A. That's correct.

Q. And is that the bed you were sleeping on?

A. Yes.

Q. Was the individual you identified as Daisy, was
she also sleeping in that bed?

A. Negative.

On the bed to the right of me.

Q. Was there anybody else sleeping in that room?
A. Negative.

Just me and her,.

Q. Okay. Now, when you wake up, what was the first
thing you see?
A. I see him going through the luggage, that's the

first thing I see.
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Q. The Defendant?

A. Yes,

0. 5o you see the Defendant going through luggage
that you identified as being at the foot of your bed?

A. That's correct.

Q. Can you see what part of his body at this point
in time?

A, I just saw his back, didn't see his face.

Q. ©Okay. And what did he locok like at that point in
time?

A, At that point in time?

I don't really understand.

Q. What did you see, what did you recognize the
individual to be?

A, Just a gquy, older male, going through my luggage,
or my sister's luggage.

0. Did you recognize him?

A. Not from any time frame when we were in Vegas,
no.

That was the first time I ever seen him, when he

went into the hotel room.

Q. So you didn't know the Defendant before
approximately 7:05 a.m. on April 9th, 201372

A, No.

0. And when you wake up, vou see this, what do you

BILL NELSOM & ASSOCIATES 702.360.4677
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do?

A. I just freaked out, just reacted and asked who he
is.

Q. What did he say?

A. He just stared at me and made a run for the door.

Q. What did you do?

A. I ran to the door to stop him, and at that time
he wasn't aggressive at all.

Q. How was it that you stopped him?

A. Just turned him around, patted him down, and then
at the bed sat him down at the bed, and he said, sorry.

MS. DEVANEY-SAUTER: Objection, Your Honor.
Narrative.
MR, DICKERSON: I don't believe so.
THE COURT: Overruled.
BY MR. DICKERSON:
Q. Go ahead, sir.
So you stopped him how?

A. I stopped him before he got to the door and then
just patted him down, and then as soon as I patted him
down I took his wallet out, toock a picture with the
phone.

Q. 8o he's heading towards the door, you have to
grab him, you get in front of him?

A. I get in front of him.

BILL NELSON & ASSOQOCIATES 702.360.4677
Certified Court Reporters Fax 360.2844

260



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

N ‘_7,.‘ "
(H} N

13

Q. And as soon as you get in front of him what does
he do?

A, He wasn't aggressive, just --

Q. He just stopped?

A. He just stopped.

Q. And then you took the steps to pat him down?

A, That's true.

Q. How did you pat him down?

A. Just from left to right, and then took his wallet
out, and took his ID out, and took a picture.

Q. Was he facing you, or facing away from you, when
you patted him down?

A, I'm pretty sure he was facing away from me at the
beginning.

0. Okay. So you had him turned away from you when
vou patted him down?

A. That's correct.

Q. And while you're patting him down, you take his
wallet out?

A. That's correct.

Q. And once you take his wallet out, do you see
whether there's any identification in that wallet?

A. Yes, that's correct.

Q. And did you retrieve that identification?

A, That's correct.

BILL NELSON & ASSOCIATES 702.360.4677
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Q. Did you recognize that identification as a Nevada
driver's license?

A, From the picture, yeah.

Q. The picture you took?

A, That's correct.

Q. So you say you pulled the wallet out, pulled the
ID out, then you take a picture.

What do vou take a picture with?
. With my phone.
. Your cell phone?
Thét's correct.

. It has a standard camera on it?

» 0O » 0O W

. That's correct.
MR. DICKERSON: 1I'm going to ask to approach,
Your Honozx.
I'll be showing him State's Proposed Exhibit a
and 2.
MS. DEVANEY-SAUTER: ©No objection, Your Honor.
MR, DICKERSON: I've already shown this to
Defense counsel.
THE COURT: Go ahead.
BY MR. DICKERSON:

Q. 8ir, take a look at State's Proposed Exhibits 1

and 2.

Do you recognize these two documents?
BILL NELSON & ASSOCIATES 702.360.4677
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A, That's correct.

Q. Okay.

A. I also seen that she was sleeping over there the
whole time.

Q. How do yvou recognize first State’s Exhibit 1,
what do you recognize it to be?

A, This is what I took the picture of and told him
to sit down, and this --

Q. S0 State's Exhibit 1 is a picture you took?

A. That.

Q. 0Of the Defendant?

.\ Yes, that's correct.

And State's Exhibit 2, do you recognize this?

.

?ﬁ Q

Yeah, I took that picture as well. It has my
finger on it.
MR. DICKERSON: Okay. The state moves for
admission of State's Exhibit 1 and 2, Your Honor.
MS. DEVANEY-SAUTER: No objection.
THE COURT: 1 and 2 will be admitted for the
purposes of the preliminary hearing only.
BY MR. DICKERSON:
Q. First we'll go into State's Exhibit 1, which is
right there in front of you.
What is that?

A. That's a picture of him on the bed with me taking
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a picture of his driver’'s license that I took out of his
pocket.

Q. So the foregrcund is that the Defendant's
drivex's license?

A. That's correct.

Q. That's the driver's license vou pulled out of his
wallet?

A, Yeah,

Q. All right. And in the background sitting on the
bed, who 1s that?

A. That's my sister's friend Daisy.

Q. Sitting on the bed?

A. Sitting on the bed is the Defendant.

Q. That's that same individual you identified today
as being in your room?

A. Yes.

Q. And this is the picture you took of him in your
room?

A, That's correct.

Q. How long after you awoke was it you took this
picture?

A. I want to say, within like five to ten minutes.

Q. Okay. &and at that point in time did you also
take another picture?

A. Yes, I did.
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Q. Looking at State's Exhibit 2, is that the other
picture that you took?

A. That's correct.

Q. What is that a picture of?

A, His driver's license.

I took a second picture because I wasn't sure if

the first picture was good.

Q. S0 you took the second picture, sc you could get
a better view of the license?

A. That's correct.

Q. And, in fact, this was the same license you
pulled out of the Defendant's wallet?

A. That's correct.

Q. You see the Defendant's name on that license?

A. Yes, I do.

Q. What does it say?

A. It says, James -- This one is black and white, so
I can't really see the middle one, EHoward, Jr.

Q. Okay. And after you toock these two photographs,
what did you do?

A. He wasn't aggressive, and he didn't seem like he
was --

Q. Did you say anvthing to him?

A, I can't remember much of what I said to him.

I just I remember him saying he was sorry.
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Q. How many times did he tell you he was sorry?

A. A multiple amount of times. I can't remember
exactly how many times.

Q. That is the primary substance of what he said?

A. Yes, that's correct.

Q. Do you recall him saying anything else?

A. Negative.

Q. Did you at any point in time decide to call for
assistance?

A. From the time I apprehended him, no, and then
after that we called I guess the authorities within the
building.

0. Okay. That would be security at the Excalibur
Hotel?

A, Yes.

Q. So you called security at Excalibur Hotel?

A, That's correct.

Q. And does anything happen during that time you're
calling security?

A. No, just they wanted toc have us explalin what
happened and a report, and that was it.

Q. Had the Defendant already run out of the room by
then?

A, Yeah, he left.

0. How did he leave?
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A. I just let him leave.

Q. He walked right out the front door?

A. Yeah.

Q. And how long after he left was 1t that you called
security?

A, I want to say, within like 20 minutes.

o. Very short?

A. Yes,

0. Now, you pointed out on State's Exhibit 1 that
Daisy was on the other bed?

A, Yes, that's correct.

Q. Was that the copposite bed that you -- that she
was originally on?

A. She was on the right side of me.

Q. Is that the bed that is closest to the wall?

A. Yeah, that's to the wall to the doorway on the
right side.

Q. Is that the bed that is directly -- or the
luggage that the Defendant was going through was
directly in front of you?

A. No, it was in front of my bed.

Q. In front of the bed close to the door?

A. Yes.

Q. The same bed he's seen sitting on in State's

Exhibit 17?
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A. Yes, that's correct.

Q. Okay. ©Now, the items that he was going through
in front of that bed, what were they?

A. I don't know, that's not my luggage. That was my
sister and her friends"luggage.

Q. Okay. Do you have any idea -- or do vou know at
all what was in there?

A. All I know is, she took out extra money, which I
told her not to do, and I don't know anything else that
was inside that luggage.

Q. Do you know how much extra money?

A. I think a hundred bucks or something like that.

MR. DICKERSON: Okay. Court's brief indulgence.
THE COQURT: Yes.
BY MR. DICKERSON:

Q. Did yvou ever give the Defendant permission to be
in your room at Excalibur Hotel on April 9th, 20137

A, Negative.

Q. Do you have knowledge of’whether any of your
roommates staying in that room at that time gave the
Defendant permission to be in that room on April 9th,
20137

A, Actually, no, one of them was actually crying
when she found out she was asleep the whole time someone

actually entered the room.
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Q. Who was that?

A. That was Daisy.

Q. And so your answer whether any of your roommates
gave the Defendant permission to be in the room?

A. No, there was no permission given.

Q. And Daisy, why was she crying?

A, She felt like if I wasn't there, something could
have happened to her.

Q. Were there any steps taken after security was
called as far as relation to Daisy?

"A. Just to calm her down, that was pretty much it,
like gave her a bottle of water and just talked to her,
and that was it.

MR. DICKERSON: The State will pass the witness.

THE COQURT: Cross.

CROSS~EXAMINATION OF JOSHUA JARVIS

BY MS5. DEVANEY-SAUTER:

Q. Mr. Jarvis, there had been three other people
staying in this hotel room with you?

A. Correct.

0. And to make sure I'm clear, the first is your
sister, Jessica Jarvis?

A. Yes.

Q. The second is Jessica's friend, Daisy Ramirez?
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A That's correct.
Q. And the third was your girlfriend?
A, Yes.
0. And then would you repeat her name again?
A, Misty Mustafa.
Q Thank you.
Okay. And how long had you known Ms. Ramirez at
this point?
A. Daisy?
0. Yes.
A -I have known her since I was little.
Q0. Since you were a child?
A. Yeah.
Q. How long had the four of you been in Las Vegas?
A, Let me see,.
That's was our first night.
Q. Your first night in town?
A. We were coming back from California.
Q. What time did you arrive at the Excalibur?
A. Afternconish.
I can't be exactly sure, that was like three
years ago.
0. But it was daylight you think when you arrived?
A, Yeah, it was.

Q. And had you all gone out to do any partying after
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arriving in Las Vegas?
A, No, not me.
I was the one driving, so --
0. So you opted to stay behind, make sure vou're the
designated driver and sobexr?
A, Yes, that's correct.
Q. And then the three ladies went out on The Strip?
A. The three ladies went out.
One of them came back at first, was Daisy, and
the other two stoed out.
Q. So Misty and Jessica had remained out on the The
Strip?
A. That's correct.
Q. Do vou remember what time Daisy had returned to
the hotel room?
A, I do not recall exactly what time.
I would say, probably around 1:00 -- 1:00.
Q0. And at the time of this incident Misty and

Jessica had not yet returned to the hotel room?

A. No.

Q. But you had been asleep during these hours?
A. While they were out, yes.

Q. When do you believe you fell asleep?

A. I was pretty much =-- So ;hey took like three

hours to get ready, so I fell asleep around probably
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9:00.
When they were ready to go out, which was arocund
I want to say 11:00, I told them to go out, they were
taking too long, and I have to drive in the morning,
The other two decided to stay out, and the other
one came back, and that's when I went back to sleep.

Q. To make sure I have it clear then, you went to
sleep at 9 p.m., you awoke again at 11 when the ladies
were ready to go out?

A. Yeah, I woke up, and one other person came back.

Q. You fell asleep again at some point after they
had gone out?

A. Exactly.

Q. From there, did you stay asleep until about 7

A. I stayed asleep until he came in.
MS. DEVANEY-SAUTER: Court's brief indulgence.
THE COURT: Yes.
BY MS5. DEVANEY-SAUTER:
Q. When you were woken up, you didn't see anybody
going through your luggage?
A, No.
I kept all my luggage inside the vehicle.
Q. So this was just the ladies' luggage then in the

hotel room?
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A. Exactly, most of it, vyes.

Q. And had it all been collected at the foot of the
bed?

A, Most of it, ves.

The girls would leave everything all over the

room, SsSo —-

0. So they had property kind of strewn about?

2. In the bathroom and stuff like that.

0. Clothes everywhere, that kind of getting ready to
go out mess?

A. Not particularly, like mostly in the bathroom.

Q. Okay. And do you know if you didn't know what
was in this luggage?

A. Yes, I didn't know, besides she took extra money
out.

0. Okay. And so you had patted down Mr. Hayves after
waking to find him in the room?

A, Yes, that's correct.

Q. But first you had been yelling and wusing
profanity you noted?

A. Yes, I did.

Q. Do you remember what you had said?

A, Do you want me to say verbatim?

Q. I don't mind preofanity, vyes.

A. I told him -~ I gaid, who the fuck are you, and
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what are you doing in here, and he looked at me and with
like just a deer in the headlights, and he tried to make
a run for the door, and so I patted him down to make
sure he didn't have any weapons or anything like that.

0. And you had been then very freaked out to be
yelling at the stranger in your room?

A. Me or him?

Q. You.

A. Yeah.

I don't know, vou would be freaked out if someone
came into your hotel, tried to rob you.

Q. Understandable,

A. OQkay.

o. So you, even though you noted that he had not
been aggressive, you had been aggressive?

A. I'm sorxy?

Rephrase that.

0. You noted earlier that the man in vour room had
not been aggressive towards you?

A. When I say, he wasn't aggressive, I mean in terms
of when he ran for the door, and I stopped him, he
didn't try to hit me, or try to do anything, that's what
I meant by not being aggressive.

Q. So you took ceontrol of the situation?

A. Exactly.
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down?
A,

Q.

A1l right. And at this time then you patted him

Correct.

You noted earlier vou were afraid of any sort of

a weapon?

A,

Q.

Exactly.

S0 you had been I take it moving quickly patting

him down?

A, Well, yeah, fairly quickly.

Q. You wanted to make sure as quickly as possible
there wasn't any sort of a weapon on his person?

A. Yes, that's correct.

Q. So --

MS. DEVANEY-SAUTER: Court's indulgence.

BY MS. DEVANEY-SAUTER:

Q. So you didn't do a very thorough search of this
person?

A. Ma'am, I've done a lot of searches in the past,

my search was good enough to know he didn't have a

weapon on him that could hurt me or Daisy that was in

the room.

Q. That's okay.
A. Can I ask you a guestion?
Do you find him innocent?
MS. DEVANEY-SAUTER: Well, actually --
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BY MS.

Q.

THE COURT: No, you can't ask her questions.
It's for her to ask questions of you.

Don't answer that question.

DEVANEY-SAUTER:

So backing up a bit, you had not gone out with

the women onto The Strip?

A,

Q.

No, not with my sister and her friends.

So you don't know whether or not they were

drinking that night?

A,

0.

It's Vegas I'm pretty sure they were.

You don't have any reason to know whether they

had met anybody out on The Strip?

A,

Q.

I'm pretty sure that they did not know this guy.
But you couldn't say for sure?

No, I couldn't say for sure,

Because you had not gone out with the ladies?
No, because I know them, I grew up with them.
They are not stupid, they are street smart.

But you weren't with them to see if they talked

to anybody while out on The Strip?

A.

First of all, they ain't going to find him

attractive, so they're not going to talk to him.

Q.

I'm simply asking you, confirming you had not

been with them and seen their interactions with anybody

that night?
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A. I told you I was in the hotel.

Q. So vou're telling me today then you don't believe

that they would have had a drink with this gentleman
here today?
MR, DICKERSON: Speculation, Your Honor.
THE COURT: Sustained.
THE WITNESS3: No, I don't think so at all.
THE COURT: You don't have to answer that.
BY MS. DEVANEY-SAUTER:
Q. The three women staying in the hotel room with
you were all adults, correct?
A. I hope so, yeah.
Q. And each one then had the ability to go ocut on
their own on The Strip?
A. Yes, that's correct.
Q. Okay. And you had not been with them every
moment of the trip?
A. No.
Q. And as each of them was an adult in the room,
each would have the ability to invite someone back to
the room?

They would never do that.

They would not do that.

© p oo P

. But you're not making the statement today based

But they have the ability to invite people back?
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on anything you had witnessed on the night of May 28th
to the morning of May 29th?

MR, DICKERSON: Vague, Your Honor,.

THE COURT: Actually --

MS. DEVANEY-SAUTER: My apologies on the date.

THE COURT: Why don't you rephrase the question.
BY M5. DEVANEY-SAUTER:

Q. You were not basing that statement though on
having been with them through the night and into the
early morning before this incident?

A. In terms of a lot,_so you are saying that --
you're asking me, or stating that they met this guy, and
somehow invited him --

Q. Well, I'm not stating anything.

I'm asking you questions, sir.

A. Rephrase the question then.

Q. You say that these young women would not have had
any interaction with Mr. Havyes, oxr anvone?

A, Interaction?

Q. I'm clarifying your basis for that statement that
it is based on your impression of these women and your
opinion about Mr. Hayes, not about anything that you had
witnessed on the night or early morning leading into
this incident?

A. I'm basing it on my knowledge of my sister and
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her friends, that I know that they did not meet after
speaking with him.

After the incident, they never seen the person,
after showing the picture that I took, so yes, I'm
basing it on the fact I was not with them that night.

MS. DEVANEY-SAUTER: No other gquestions, Your
Honor.

THE CQURT: Redirect?

MR. DICKERSCON: Thank you, Your Honor.

REDIRECT EXAMINATION OF JOSHUA JARVIS

BY MR, DICKERSON:
Q. Mr., Jarvis, you said that you conducted a lot of
searches?
A, Yes, that's correct.
Q. What did you mean by that?
A, I did searches in Afghanistan for people trying
to come inside, that I was conducting a detail.
Q. What do you do for a living?
A. Right now -~ I used to be in the military for
nine years.
I'm switching over to a cop.
Doing what?
A. Special forces.

0. And on April 9th, 2013 can you estimate how many
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searches you've done before that date?

A, I don't know, probably like 60.

Q. Were those searches when you were in Afghanistan
for weapons?

A, That's correct.

Q. The search you conducted on April 9th, 2013 of
the Defendant, was that also a search for'weapons?

A. That's right.

Q. Did you search the Defendant for any property
that he may have stolen?

A. Negative, no.

Q. So if there was something that was concealed upon
his persen that was not a weapon, your search was not
designed to detect that?

A. Negative, no.

0 That's correct?

A. Yes.

o) And, in fact, yvou didn't find any weapons on him?

A, ©No, I did not.

Q. And so at that point in time was when you had him
sit down on the bed, you took the pictures?

A. That's correct.

Q. And to your knowledge nobody that you were here
in Las Vegas with gave the Defendant permission te be in

that room?
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A. That's correct.

MR. DICKERSON: The State has no further
gquestions for this witness.

MS. DEVANEY-SAUTER: Court's indulgence.

No guestions, Your Honor,.

THE COURT: Mr, Jarvis, thank very much for your
time and testimony today.

You're excused.

You may step down.

Please don't discuss your testimony with anybody,
aside from a representative of the Public Defenders
office or District attorneys office. Both will identify
themselves appropriately.

State, call your next witness.

MR. DICRKERSON: The State has no further
witnesses in this matter, Your Honor.

THE COURT: The State rests?

MR, DICKERSON: Prior to resting, the State's
going to strike Count 2, attempt grand larceny count.

THE COURT: All right. Count 2 is stricken by
the State.

MR. DICKERSON: If I could, Your Honor, Mr.
Jarvis, can you could just wait outside?

Thanks,

THE CQOURT: The State rests as to Count 1°?
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MR. DICKERSCON: The State rests as to Count 1.

THE COQURT: All right.

MS. DEVANEY-SAUTER: Court's brief indulgence.

THE COURT: Any witnesses or evidence on behalf
of the Defense today?

MS5. DEVANEY-SAUTER: No, Your Honor.

I have advised Mr. Hayes of his right to testify
in this matter, and he's opting not to testify in
accordance with my advice.

THE COURT: Mr. Hayes, is that correct, you had =a
discussion with vour attorney, and you are following her
advice today?

THE DEFENDANT: Yes, ma'am.

THE COURT: All right. The Defense rests?

MS. DEVANEY-S5AUTER: The Defense rests.

THE 'COURT: State.

MR. DICKERSON: The State will waive and rebut.

THE COURT: Defense.

MS. DEVANEY-SAUTER: Your Honor, I will note that
the State has failed to meet its burden of establishing
probable cause as to entering the hotel rcom on the
count of burglary.

While Mr. Jarvis here today was able to testify
that he had not given Mr. Hayes permission to enter the

room, or go through any property, he simply is unable to
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state whether or not the other ladies in the room whose
luggage it was actually could have given him that
permission.

He is only able to say that he doesn’'t think they
would have been attracted to Mr. Hayes, but not that he
had been present with them the whole night, and did not
know to his knowledge -- Court's indulgence -- He's not
able to say he had been present with him the entire
night, or he had not, or he had been in a position to
know whether they would have actually permitted someone
access to the room in order to obtain property for them.

THE COURT: State.

MR. DICKERSON: Your Honor, thé intent element of
burglary is well established by the Defendant's actiocons
once inside the room.

Upon first being seen in the rooﬁ, the Defendant
was seemingly rummaging through the property of the
occupants of the room, which lends to the reasonable
inference that in rummaging through property that is not
yours he was there to commit a larceny of that property.

Upon being confronted, he looked like a deer in
the headlights, and he attempted to run for the door,
also showing his intent that was not above board intent,
showing what he was doing with that luggage was likely

trying to commit a larceny.

BILL NELSON & ASSQCIATES 702.360.4677
Certified Court Reporters Fax 360.2844

283



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

Then after being confronted by Mr. Jarvis, the
Defendant said, I'm sorry, which only indicates more
that he was not supposed to be in that room an had
felonious intent to be in that room.

It's pretty clear, Your Honor, the reasonable
inference is drawn, and the preliminary hearing slight
or marginal evidence is met for the intent element of
burglary.

.THE COQURT: Mr. Hayes, I do find the State has
met their burden of proof to heold you to answer in the
Eighth Judicial District Court on the charges of
burglary.

You will appear with your attorney in the Lower
Level Arraignment Court on the following date and time.

THE CLERK: June 23rd, 10 a.m., lower level
District Court arraignment.

THE COURT: My suggestion is, Mr. Hayes, stay out
of the resort corridor.

Sir, stay in contact with your attorney.

Make sure you make your lower level arraignment.

All right?

THE DEFENDANT: Yes, ma'am.

(Proceedings concluded.}
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LAS VEGAS, NEVADA, MAY 23, 2016

k Kk k k%

THE COURT: This is the date and time
scheduled for the preliminary hearing in the matter of
James Howard Hughes, Jr., Case Number 16F05242X.

It's the Court's understanding that
both parties are ready to proceed; is that correct?

MR. ROWLES: Yes, Your Honor.

And before the State calls its first
witness, there are a few housekeeping matters that I'd
like to put on the record. Do you want me to do that
now?

THE COURT: Go ahead.

MR. ROWLES: Your Honor, I would just like to
note for the record that the State did extend an offer
to plead guilty to a Category B felony in this matter,
16F05242X. The State would agree to make no
recommendation at the time of sentencing. In
addition, the State would agree to dismiss 13F10723X
after rendition of sentence in this, which is also
another Category B felony, and also another burglary
charge that the defendant, Mr. Hayes, currently faces.

Additionally, I was provided video
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surveillance this morning. I have it. I informed
defense counsel that I am in possession of the wvideo
surveillance. Theré are a number of copies that I'd
like to sort out before I provide that over to him. I
think what I have is a copy of each camera that was
used. I did inform Mr. Gaston that I do not intend to
use these, and I will provide these to him as soon as
possible.

MR. GASTON: He actually -- he actually gave
me a chance to view them this morning, too, if I
wanted, and he was going to give me his copies. But I
think that was all the copies, so0 he said he would go
back to his office and send an e-mail and whatnot. I
haven’t had an opportunity to review them, just this
morning, but I don't think that's a basis teo continue
the prelim. &And he indicated that they're not going
to be used in preliminary hearing.

MR, ROWLES: Yes.

THE COURT: Thank you.

How many witnesses does the State

anticipate calling?

MR. ROWLES: One to two.

THE COURT: One to two.

MR. ROWLES: I believe this may be able to be

done in one witness, Your Honor.
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THE CQURT: Go ahead and call youf first
witness.

MR. ROWLES: The State's first witness would
be David Travis, Youxr Honor.

MR. GASTON: And I'd just invoke the
exclusionary rule at this point.

THE CQURT: If there are any parties in the
courtroom today that are anticipated to testify in the
preliminary hearing or the trial in this matter, I'm
going to ask you to please step outside until your
name is called.

MR. ROWLES: I do bhelieve, just for the
record, there 1s one additional witness,

Richard Lazo, who is in the courtroom. He will be
present outside.

THE COURT: Great. Thank you.

MR, GASTON: Thank you, Your Honor.

Whereupon,

DAVID TRAVIS,

having been first duly sworn to testify to the truth,
the whole truth, and nothing but the truth, was

examined and testified as follows:

THE CLERK: Please be seated. 1I'll have you
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state your name and spell it for the record.
THE WITNESS: My name is David Travis.
D-a-v-i-d. My last name is T-r-a-v-i-s.
THE COQURT: Please proceed.

MR. ROWLES: Thank you, Ycur Honor.

DIRECT EXAMINATION

BY MR. ROWLES:

Q. Sir, how are you currently employved?

A. I'm the security investigator at Harrah's
Las Vegas.

Q. And how long have yvou been employed?

A. I've been employed by Caesar's Entertainment
for 15 years.

Q. Okay. S8ir, I'd like to turn your attention
to April 2, 2016. On that day were you employed by
the Harrah's Hotel and Casino?

A. Yes, sir.

0. And were you located at the Harrah's Hotel

and Casino?

A. Yes, sir.

Q. And is that located here in Clark County,
Nevada?

A, Yes, sir.

Q. Okay. What's the address?
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A, 3475 Las Vegas Boulevard South.
Q. Sir, and were you working in your capacity as
a security investigator on that day?
A. fes, sir.
Q. And on that day, were you conducting an
integrity check?
A. Yes, sir.
Q. And could you just briefly describe for the
Court what an integrity check is?
A, What we do is that we set up a room to make
it look like an occupied room and place it with money
and other valuable items in it. And then we'll leave
the door open, ajar, to make it look like a guest may
have forgot to close the door.
Q. Okay. And where within the hotel were you
conducting that integrity check?
A, That would have been done on the Mardi Gras,
9th floor.
THE COURT REPCRTER: I'm sorry. Mardi Gras?
THE WITNESS: Mardi Gras.
THE COURT REPORTER: Okay. Thank you.

BY MR. ROWLES:

Q. And what is the Mardi Gras? Is that in one
of the towexrs?

A. That's the name of the towers we have. We
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have three -- we have two towers. We have the Mardi
Gras tower and the Carnival tower.
Q. What rooms were you specifically occupying?

A. I believe it was Mardi Gras 9246 and 948.

Q. Okay. And what room were you present in?
A. I believe I was in Mardi Gras 946.
0. Okay. And so the -- the integrity check

would have been in?

A. Mardi Gras 948.

Q. Okay. While conducting the integrity check,
did you come into contact with anyone that you see
here in the courtroom?

A. Yes, sir.

Mr. Hayes walked into our room about
1:49 at night.

Q. You referenced Mr. Hayes. Can you please
point to that individual and describe an article of
clothing?

A. {Indicating) He's in the white suit, the
gentleman in the white suit.

MR. ROWLES: Your Honor, may the record
reflect the identification of the defendant?

MR. GASTON: No¢ cbjection.

THE CQURT: I just want to make sure that --

the color of the suit.
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9
THE WITNESS: White or beige or --
THE COURT: Green perhaps?
THE WITNESS: Green.
THE COURT: All right. S§o noted.
THE WITNESS: The light colored suit.
THE CCURT: The defendant has -- I
apologize -- the witness has identified the defendant.
Thank you.
BY MR. ROWLES:

Q. You testified that you came into contact with
Mr. Hayes while conducting the integrity check. Can
you describe how you came into contact with the
defendant?

A. What we do is that we set two cameras up
inside the room. And one is on our luggage that %e
have on the wall inside, and the other one is on the
door. We also have a camera in the hallway that we
use.

Q. And these -- these cameras, during the
integrity check, are you watching this in realtime?

A, Yes. We're watching it live from the
observation room, which was Mardi Gras 946.

Q. And you're personally watching this; correct?

A, Yes. I am personally watching it at all
times.

SHAWNA J. MCINTCSH, CCR NO. 770
{702) 671-3464
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Q. You referenced that in the integrity check
room, %48, there was luggage. What was inside the
luggage?

A. The luggage had a white ladies' wallet with
$350 in it, costume jewelry, and other ladies'
articles of clothing. h

Q. And the room, 948, is the door -- is it
closed? Or ajar?

A. It's ajar. We leave it ajar.

Q. Okay. And so while you're conducting this
integrity check, what do you see the defendant do?

A, He comes down the hallway. He sees the door
open. He pushes the door. He walks into the room.
He closes the door behind him. He comes up to our
luggage. He looks in the luggage and sees the wallet,
appears to see the wallet. Walks over to our
electronics, but doesn't appear to touch the
electronics. Goes back to the wallet.

MR. GASTON: I'm going to object at this
point., It seems like he's giving a narrative. If he
can just answer questions asked by the State.

THE COQURT: I agree,

Mr. Travis, can you please make sure
that you limit your answers --

THE WITNESS: Okay.

SHAWNA J. MCINTOSH, CCR NO. 770
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THE COURT: -- to the gqguestions that are
asked? And the State's atiorney will go ahead and ask
you the appropriate questions.

THE WITNESS: Okay.

THE COURT: All right.

BY MR. ROWLES:

Q. We'll break this down step by step.
A, Qkay.
Q. Sir, you mentioned that you saw the defendant

approach the room?

A. Yes, sir.
Q. Did he enter the room?
A. Yes, sir. He pushed the door open and

entered the room.

0. And after he entered the room, where did he
go?

A, He went over to the luggage.

Q. What did he do when he went to the luggage?

A, He looked at the luggage at that point but

didn't touch anything at that second.

Q. What was inside the luggage?

A. A white ladies' wallet, c¢lothing, and costume
jewelry.

Q. So you're saying he didn't grab anything

inside the luggage, he was just looking at it?

SHAWNA J. MCINTOSH, CCR NO. 770
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A. At that time.

Q. What does he do after that?

A. He walked over to where we had electronics,
an iPad, and another piece of reading material.

Q. What did he do when he was in that area?

A. He didn't touch that part of the item either.

0. Okay. And so after he was looking at the
electronics, what did he do?

A. He walked back over to the luggage, picked up
the white wallet, took the money out of the white "
wallet, turned around, and put it into his left
pocket, turned around and checked the costume
jewelry -- checked through the jewelry, checked
through the rest of the jewelry, and then closed the
lid to the luggage.

Q. Okay. You referenced that he grabbed the
money out of the wallet. How much money was there?
How much money did you guys place in there bhefore --

A. $350.

Q. Okay. And so he placed that money -- where
did you place that money?

A, The left front pocket of his pants.

Q. Ckay. And then so he also -- you also
mentioned that he looked at some jewelry; did he take
any of the jewelry?

SHAWNA J. MCINTCSH, CCR NO. 770
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A. He didn't take any of the jewelry.

Q. Okay. What did he do after that?

A, He went through the rest of the luggage, the
ladies' luggage. When he was done, he closed the 1lid.

Q. After closing the lid, where did he go?

A. He started heading out. Once he opened the
door, he exited.

Q. Okay. And so after he exited the room, was
he subseguently detained by security officials?

A, He was detained by security as scon as he
opened the door to leave, yes, sir.

Q. Did you -- after detaining the defendant, was
Metro contacted?

A. Yes, they were.

Q. And did Metroc respond?

A. Yes, sir.

Q. Were you present when Metro was speaking with
the defendant?

A. Yes, sir.

Q. And did you observe anything at that time?

A. Metro -- we searched him, read him his
rights, searched him, and removed the money from his
left pocket. And they verified the money with our
photo copies.

Q. And did you personally observe the money that

SHAWNA J. MCINTOSH, CCR NO, 770
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was confiscated from the defendant?

A, Yes, sir,

Q. And was that the money that you placed in the
luggage?

A. Yes, sir.

Q. Sir, did -- with regards to Room 248, who was
the registered occupant of that room?

A, Do you mean 9487 That would have bheen --

C. 948.

A. It was under a fictitious name. And it was
my room, but we used a different name in case an
employee is involved,

Q. And did you give the defendant permission to
enter Room 9487

A, I did not.

MR. ROWLES: Court's indulgence, Your Honor.
{Pause in proceedings)
MR. ROWLES: 1I'll pass the witness,
Your Honor.
THE CQOURT: Cross-examination.
CROSS-EXAMINATION
BY MR. GASTON:
Q. Where do you work, again?
A. Harrah's Las Vegas.
SHAWNA J. MCINTOSH, CCR NO. 770
{702) 671-3464
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Q. And how long have you been working there?
A, I've been at Harrah's Las Vegas for 15 -- for
13 years. Excuse me. .

Q. What's your job title?

A, Security investigator,

Q. What does that mean?

A, I'm responsible for investigating any crimes
or activities -- illegal activities on property.

Q. Okay. And you c¢all this an "integrity
check"; correct?

A. Yes, sir.

Q. What it really is, is, like, kind of, a bait

operation; right?

THE COQURT REPQORTER: I'm sorry. Could you
pPlease repeat that?
BY MR. GASTON:

Q. What it really is, kind of, like, a bait
operation; right?

A. You can call it that. Yes, sir.

Q. So you guys essentially set up bait and watch
it on cameras and wait for someone to come and take
it; right?

A. Yes, sir.

Q. Okay. BAbout how many of these integrity

checks, just a guesstimate, would ycocu say you've done?
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MR. ROWLES: Objection, Your Honor.
Relevance.

MR. GASTON: I think it goes to their
procedures, and it goes to what their actions are
whatnot.

THE COURT: I'm going to overrule the
objection.

THE WITNESS: I have done probably --
probably a dozen of them
BY MR. GASTON:

Q. A dozen of them. OQkay.
And that's over about 13 years?
a. No, sir. That's over the lést 4 years

probably.

Q. Okay. Is there a reasecn you didn't do any of

them prior to 4 years ago?

and

A, Before I was an investigator, I was only a

supervisor,
Q. So -—-
A. I've been an investigator for 4 years,
0. So it just wasn't your job function?
A, Yes, sir.
Q. But the security office itself was still
doing integrity checks; right?

A. Excuse me?
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Q. The security office itself --
A. The security department, yes, sir.
THE COURT REPORTER: I need you to both go
one at a time, please.
MR. GASTON: I'm sorry.
THE COQURT REPCRTER: Thank you.
BY MR. GASTON:
Q. How many =-- how many cameras did you set up
in the room?
A, I had two in the room and one in the hallway.
c. Okay. And did you provide all of that

surveillance video to the State?

A. Yes, I did.
Q. Is that the surveillance video that you =--
a, There is two coplies of each. I could show

you which ones are which,

Q. That's ockay.

A, There is two copiegs of each. Yes, sir.

Q. So they should have gotten six disks; right?

A. Actually -- sorrxy -- actually, the video is
small enough that they were put on the same disk, and
then vou have the interviewing disk. So you've got
three cameras on one disk and they each have a
separate disk,.

Q. Okay. How many people were in this room

SHAWNA J. MCINTOSH, CCR NQ. 770
(702) 671-3464

18

308




10
11
12
13
i4
15
le
17
18
19
20
21
22
23
24
25

18

watching the video?

A, Three of us.
Q. And who were those people?
A. It was myself, Richard Lazo, and then

Anthony Maliwat.
Q. Okay. And what were the items set up in the

room again? You have ladies' luggage; right?

A. Ladies' luggage.
0. And what's in there, just clothing items?
A. We have two suitcases, ladies' luggage, with

clothing in it.

Q. Okay.

A, Costume jewelry, various hygiene products.
There's a ladies' wallet in this case and the money.

We also had an iPad, and a reading device that was on

the table.
Q. What's a reading device?
A. This one ~=- this device I used was a

hearing-impaired reading device.

Q. So, if you know, what's the approximate value
of the costume jewelry?

A. I haven't -- can't answer. I don't know.

Q. Okay. If you know, what's the approximate
value of the wallet itself?

A. The wallet we valued at $25.

SHAWNA J, MCINTOSH, CCR NO. 770
(702) 671-3464

18

309




10
11
iz
13
14
15
16
17
18
19
20
21
22
23
24

25

19

Q. Okay. Was there anything else in the wallet
other than just cash?

A. There was gift cards or -- correction -- it
was, I guess, a Smiths, kind of, reward card. There
was also a Sam's Club card. There was some -- a fake
ID in there that we used. And there was also other
items inside the bait that made it look like a real
wallet.

Q. Were there any credit cards inside?

A, No, sir. We don't use credit cards in that
wallet.

Q. Any actual gift cards?

A. No, sir. Nothing with actual value in it.~

0. If you know ~-

A, Besides the money.

Q. If you know, let's talk about the suitcase
that has the clothing inside. What is the approximate
value of that suitcase?

A, $20, approximately.

Q. What about the other suitcase?

A, Probably about $10.

Q. Okay. What about the clothing inside?

A. I can't answer that.

Q. Okay. Excuse me. I'm sorry. I'm not
feeling very well.

SHAWNA J. MCINTOSH, CCR NO. 770
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What's the approximate value of the
irPad?

A. That iPad was valued at $200.

Q. Okay. What about the hearing-impaired
reading device?

A. I don't have a value on that, sir.

Q. So originally the defendant looked through
the luggage; right?

A. Yes, sir.

Q. And he looked through the wallet; right?

A. He doesn't look -- he looks at the luggage
originally, but doesn't go through it until he comes
back to it.

0. Okay. So when is the first time he saw the
wallet?

aA. That would be speculative. I'm assuming he
saw it when he first walked by.

Q. Okay. S0 he walked by the wallet. He didn't
take it out at that point; right?

A. No.

C. He goes and he looks at the iPad and the
electronic devices; right?

A. Yes, sir.

Q. But he didn't try to pocket any of those or
anyvthing; right?

SHAWNA J. MCINTOSH, CCR NO. 770
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A. No, sir.

Q. He didn't try to conceal them under his shirt
or his jacket or something like that?

A. No, sir.

Q. And he didn't take anything else from the
room; right?

A, No, sir.

Q 30 then he goes back to the luggage; right?

A Yes, sir.

Q. And then he checked the wallet?

A, Yes, sir.

Q At that point he sees the cash inside?

A Yes, sir.

Q. And he takes the cash?

A, Yes, sir.

Q. But he doesn't take anything else from the
wallet; right?

A. No, sir.

Q. And he doesn't take anything from the
luggage; right?

A, No, sir.

Q. So nothing else was taken from the rcom other
than the cash?

A, Correct.

Q. What exactly happens when someone falls for

SHAWNA J. MCINTOSH, CCR NO. 770
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your integrity check?

A, I -~

0. What do -- what do you do when you --

A, We --

Q. -~ the room, what do you do?

A. -- we arrest them. We detain them.

Q. And you have authority to do that?

A. Yes, sir.

Q. So what does that mean? What do you do?

A, We detain them, we bring them down, and we
call Metro.

Q. Do you place them in handcuffs?

A. Yes, sir.

Q. Do you guys have handcuffs?

A, Yes, sir,.

Q. and you guys -- and it's your understanding
that the law allows you to handcuff the individual?

A, Yes, sir.

Q. And detain them?

A. Yes, sir.

Q. Which means prevent them from leaving?

A. Yes, sir.

Q. And you put them in, kind of, a room, or what
do you do with them?

A. We put them in the room, sir, and wait for
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Metro.

Q. And then you said you call Metro?

A. Yes, sir.

0. And then Metro comes out and does what they
do; right?

A. Yes, sir.

Q. Okay. If you know, you've had some
experience with this job function. You were a
supervisor before this; right?

A, Yes, sir.

Q. So, if you know, I'm not asking you to guess,
but if you know, why do you guys do this operation
instead of Metro doing the operation?

MR. ROWLES: Objection, Your Honor.
Relevance.

MR. GASTON: I think it's relevant to an
entrapment defense on statute because we're going to
talk about whether it's a state action or not. And
because the first element of entrapment is government
instigation. And in this case 'if we want to go with
an entrapment defense, we have to show government
instigation. In this case I think security is so
intertwined with Metro and especially its operations
as to amount to state action. Sc I'm trying to follow
and develop that. \
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MR. ROWLES: Your Honor, if I may respond?

THE COURT: Yes.

MR. ROWLES: Your Honor, what we're here for
is the preliminary hearing. It's the justice court's
jurisdiction to determine whether cor not there's
slight or marginal evidence that a crime was committed
and this defendant committed the crime. Any
constitutional issues are best left to the district
court. A&And on that, I'll submit it.

MR. GASTON: If I can respond?

A couple points. Number one,
constitutional issues are relevant in justice court.
There are statutes on point, they are the subject of
litigation, and there's disagreement among various
justice courts. Judge Lippis is under the position,
which she's made very clear, that she does consider
justice court to have jurisdiction on constitutional
issues.

Additionally, the confrontation clause
doesn't apply to preliminary hearings in Nevada;
however, in Colorade it does. And when deciding that,
the Nevada Supreme Court ultimately decided that when
we do a preliminary hearing in Nevada, we give
attorneys much more leeway on the questioning and

whatnot, rather than Cclorado, which is one reason why
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the confrontation clause doesn't apply at prelim, but
it would apply at Colorado. And on that, I'd submit.

THE COURT: I'm going to go ahead and
overrule the objection and allow Mr. Gaston to
continue questioning.,.

MR. GASTON: Thank you.

BY MR. GASTON:

Q. If you know -- if you know, in your
experience and whatnot, is there a reason that you
guys conduct these operations instead of just letting
Metro try to do it?

A, I have no clue, sir. We have always done
them.

Q. You have always done them?

A, Well, yes, sir. As long as I've been around.

MR. GASTON: Court's indulgence.

(Pause in proceedings)
BY MR. GASTON:

Q. Now, you said that you didn't give him
permission to enter the room; correct?

A. Correct.

Q. Do you know if any of the other people gave
him permission to enter the room?

A. No one gave him permission to enter our room.

Q. But, I mean, you don't know for sure, though;

SHAWNA J. MCINTOSH, CCR NO. 770
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right?

A, I know for sure. No one gave him permission
to enter my room.

Q. Okay. How do vou know that nobody gave him
permission to enter the room?

A. Because only three people knew it was our
room. And it was -- I was sitting in the room all by
myself. And in order to enter the room, someone had
to give him permission; for example, if you don't have
your key, you don't have whatever, we send an officer
up to do a check, we verify through the front desk
that your name is correct, and then we have you enter
the room.

Q. We can agree, though, it's possible that some
other individual told him, Hey, m? money's up in that

room. Will you go get it for me? Right?

A. I don't know that, sir.

Q. You don't know one way or the other?

A, I don't know.

Q. You said you've done about 12 or 13 integrity
checks?

A, Approximately, that many, yes, sir.

Q. And in those 12 or 13 times, how many times

did somebody not enter the room?

A. (No verbal response)
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Q. So you guys just sat there and, kind of,
watched TV for a while?

A, Probably -- probably four sets.

Q. I'm sorry?

A. Probably fou; -- four sets.

Q. How long do you run the operation until you
guys, kind of, give up?

A. We have a set period of time depending on
what shift we're looking at. At this operation, for
this one, was 16 hours.

Q. And about how long -- you were into the
operation for about 16 hours before my client entered
the room?

A. Not -- no. We were only on this -- this
one before he walked into the room was 10 hours,

10 1/2 hours.

Q. So then you took care of all of the stuff you
had to do with him, and then you resume the operation?

A. Yes, sir.

Q. Did anyone else get arrested that day
entering that room?

A. No, sir.

Q. Did anyone else try to enter that room?

A. No, sir.

Q. He never actually left the room, though;
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correct? With the property?

A. He opened the door. And as soon as he opened
the door, we detain him right as he was leaving the
room. Yes, sir.

Q. Okay. So as soon as he opened the door, you
guys rushed in?

A. Yes, sir.

MR. GASTON: ©No further gquestions.
THE COURT: Redirect?
REDIRECT EXAMINATION
BY MR. ROWLES:

Q. Sir, you work for the Harrah's Hotel and
Casino; is that correct?

A, Yes, sir.

Q. And is that a private corporation?

A.' It's --

MR. GASTON: OCbijection. Foundation. If he
knows.

THE COURT: I'm going to sustain the
objection.
BY MR. ROWLES:

Q. Were you directed by the Metropolitan Police
Department to conduct this operation?

A. No, we were not.
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Q. When you observed the defendant enter the
room, did he use a room key?

A. No, sir.

Q. Did he punch in a code?

A. No, sir.

0. When he was subsequently detained, did he
present the room key to you?

A. No, sir.

Q. Did he present a receipt shoﬁing access --
that he had purchased the room?

A. Ne, sir.

MR. ROWLES: I'l1l pass the witness,
Youxr Honor.
MR. GASTON: Really brief recross.
RECROSS-EXAMINATION
BY MR. GASTON:

Q. Did he say anything to you? When you
arrested him, did he say anything toc you?

A, I don't remember the conversation we might
have had up in the hallway.

Q. But he didn't -- but it's your understanding
that you don't remember whether he said anything or
not?

A, I was -- I was the one watching the camera.
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The officer detained him. But he didn't say nothing
to me at the hallway or in the hallway.

Q. If he had said something, like a reason for
entering the room or vice versa, if he said anything
admitting that he was trying to steal stuff, you would
have put that into your report; correct?

A, I would. If he said something before we took
him down, yes, sir. And I don't remember the
conversation in the interview room, but the interview
room was recorded.

Q. I'm socrry?

A, I don't remember the conversation we had with
him in the interview room, but the interview room is
recorded,

Q. All right. Thank you.

Do we have video surveillance of that
interview?

A, Yes, you do.

0. And you provided that teoe the State?

A, Yes, sir.

MR. GASTON: No further qguestions.
THE COURT: Great. Thank you.
Mr. Travis, a quick point. You
indicated that you personally provided those CDs?
THE WITNESS: Yes, ma'am.
SHAWNA J., MCINTOSH, CCR NO. 770
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THE COURT: And just as a housekeeping thing,
can you, just by looking at them, tell them what is
what?

THE WITNESS: Yes, ma'am.

MR. ROWLES: VYour Honor, I think I know where
you're going with this. I was going to have
Mr. Travis wait a little bit so that he can sort these
out, and then provide them to the defense.

THE COQURT: Ckay. All right.

MR. GASTON: 2And I think he's going to do
that.

THE COURT: I thought that as long as he's
here.

THE WITNESS: They're marked. I can do it,
yes, ma'am.

THE COURT: All right. Great. Thank you.
Neither side has any further questions. Thank you for
your time.

THE WITNESS: Thank you.

THE COURT: State, are there any other
witnesses that you wish t¢ present at this time?

MR. ROWLES: No, Your Honor. 1I'll rest.

THE COURT: Great. Thank you.

Does the defense have any witnesses
that it wishes to put on?
SHAWNA J. MCINTOSH, CCR NO. 770
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MR. GASTON: No, Your Honor. I've advised my
client of his right to testify. Based on my advice,
he's going to decline to do so today. And the defense
would rest.
THE COURT: Great.

Mr. Hayes, I just want to make sure
that information is correct. You have been informed
by vour counsel that you have the right to testify and
the right to remain silent and that cannot be held
against you?

THE DEFENDANT: Yes, ma'am.

THE CQURT: Do you understand that?

THE DEFENDANT: Yes, ma'ém.

THE COURT: And vou've elected not to
testify; is that correct?

THE DEFENDANT: Yes, ma'am.

THE COURT: Great. Thank you.

The Court is ready to hear closing
arguments.

State.

MR. ROWLES: Submit and reserve, Your Honor.
MR. GASTCN: Court's indulgence,
(Pause in proceedings)
MR. GASTON: Your Honor, at this time I'm
going to move to dismiss this case. I don't think
SHAWNA J. MCINTOSH, CCR NO., 770
(702) 671-3464
33

323




10
11
12
13
14
15
l6
17
18
19
20
21
22
23
24
25

33

they've met their burden of probable cause to show
that when he entered the room, he intended to commit a
larceny. We've heard about what he did when we was
actually in the room. We've also heard it was, kind
of, a bait set up. He originally didn't take the
wallet whén he first saw it. He didn't take the
electronic devices when he had the opportunity to do
so. He didn't take any jewelry. He didn't take
anything else. Ultimately, yes. Did he give into
temptation? According to the evidence and light most
favorable to the State, did he give into temptation
and take the cash? Yes, he did. But there's nothing
to show that he intended to do so when he entered the
room.

Now, I know that officer said he
didn't give him specific permission to enter that
room, but he doesn't know if someone else might have
told him to go get the cash for him in the room
because they're gambling downstairs or what his reason
was for going into the room. The State didn't present
any evidence to show the intent. If he had been
charged with petty larceny here or theft or something,
then they would be in a different situation. But they
have t¢ show his intent when he enters the room, and

all they have to do so is his eventual actions. And I
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think that's pretty ~- that's countered by the fact
that he didn't take the cash when he first entered the
room. He didn't take e%erything. In fact, it shows a
man who was looking for -- we don't know what he was
doing, but when he was in that room, he ultimately
gave in to temptation. But he still only took the
cash. An iPad is obviously valuable, and he didn't
take that. And on that, I would submit.

MR. ROWLES: Your Honor, the question with
which the defendant enters with any intent is a
question left for the jury. I will touch briefly upon
this right now. With regards to any affirmative
defense with regard to entrapment, that is an
affirmative defense. That's a question for the jury,
not for here,

Intent, the crime is completed forx
burglary when he enters the room. You're well aware.
Defendants don't enter rooms saying, I am here to
commit larceny. You look at the circumstances and
conduct before, during, and after. In fact, even the
mere fact that a crime was committed after entry is
sufficient to prove intent with regards to that. And
the fact that it's a guestion that's left for the
ultimate trier of fact, the jury, I'll submit it,

Your Hconor.
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THE COURT: Great. Thank you.

Mr. Hayes.

THE DEFENDANT: Yes, ma'am.

THE CQURT: The Court having heard the
evidence that's been presented, including the
testimony of Mr. David Travis in this matter, finds
that at this time the State has met its burden by
establishing by slight or marginal evidence that the
crime of burglary occurred in this matter. We're
going to bind-this case over to district court. You
are to appear in district court to answer these
charges on the date that we provide you.

THE CLERK: June 1lst, 10 a.m., lower level,
district court arraignment.

{Proceedings concluded)
--o0o--
Attest: Full, true, and accurate transcript of
proceedings.
/s/ Shawna J. McIntosh
Shawna J. McIntosh, CCR No. 770
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20:15, 20:18, 21110, 21:17, 33:6

walchy - 15:20

walched p - 27:2 .

walching @) - 9:20, 9:21, 923, 9:24,
18:1, 28:28

whatnot 3 - 4:13, 16:5, 24:25, 258

whiten - 8:19, 8:20, 9:1, 10:4, 11:22,
12:10

whole 1] - 522

WILLIAM 1] - 1:21

wishy - 31:21

wishes 1) - 31,25

WITNESS 131 - 2.7, 6:2, 7:20, 8:1, 9:3,
9.5, 10:25, 11:4, 16:8, 30:25, 31:4,
31:14, 31219

witness [g - 3:12, 4:25, 5:2, 5:3, 5:13,
97, 14:18, 29:12

witnesses 3] - 4:20, 31:21, 31:24

WITNESSES (1) - 2:11

Witnesses (] - 2:12

ultimate [1] - 34:24

ultimately (3} - 24:22, 339, 34:5

undar) - 14:10, 21:2, 2415

up 14 - 7:10, 9:14, 10:14, 12:8, 15:20,
17:8, 18:8, 26:11, 26:15, 27:7, 29:21,
335

Y

v

valuable jg) - 7212, 34:7

value jo) - 18:20, 18:24, 19:13, 19:18,
20:1, 20:6

valued 77 - 18:25, 20:3

various 12 - 18:13, 24:14

VEGAS - 1.4, 311

Vegas (4] - 6:11, 7:1, 14:25, 15:2

varbal [1] - 26:25

verified [1] - 13:23

verify [1] - 26:11

versa 1) - 304

vice (1) - 30:4

video [7)- 3:25, 4:2, 17:112, 1714,
17:20, 18:1, 30016

view [1] - 410

vsa[-1.8

SEAWNA J. MCINTOSH, CCR NO.

years (g - 6:14, 15:3, 16:12, 16:13,
16:16, 16:20

(702) 671-3464
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Electronically Filed
12/20/2016 03:17:01 PM

PHILIP J. KOHN, PUBLIC DEFENDER m i-kg‘“"“"‘

NEVADA BAR NO. 0556

KELLI M. DEVANEY-SAUTER, DEPUTY PUBLIC DEFENDER
NEVADA BAR NO. 13101

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4685

Facsimile: (702) 455-5112

Kelli.Devaney-Sauter @ClarkCountyNV.gov

Attorneys for Defendant

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, ; CASE NO. C-16-315718-1
. ; DEPT. NO. XII
JAMES HOWARD HAYES, ;
Defendant, %

OPPOSITION TO THE STATE'S MOTION TO ADMIT EVIDENCE OF OTHER ACTS
COMES NOW, the Defendant, JAMES HOWARD HAYES, by and through
KELLI M. DEVANEY-SAUTER, Deputy Public Defender and hereby requests that this
Honorable Court DENY the State's Motion to Admit Evidence of Other Acts.
This Motion is made and based upon all the papers and pleadings on file herein,
the attached Declaration of Counsel, and oral argument at the time set for hearing this Motion.
DATED this 20" day of December, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: _/s/ Kelli M. DeVaney-Sauter
KELLI M. DEVANEY-SAUTER,#13101
Deputy Public Defender
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DECLARATION

KELLI M. DEVANEY-SAUTER makes the following declaration:
1. I am an attorney duly licensed to practice law in the State of Nevada; [ am
a Deputy Public Defender for the Clark County Public Defender’s Office appointed to represent
Defendant James Howard Hayes in the present matter;
2. I am more than 18 years of age and am competent to testify as to the
matters stated herein. I am familiar with the procedural history of the case and the
substantive allegations made by The State of Nevada. I also have personal knowledge of

the facts stated herein or I have been informed of these facts and believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct. (NRS
53.045).
EXECUTED this 20" day of December, 2016.

/s/ Kelli M. DeVaney-Sauter
KELLI M. DEVANEY-SAUTER
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PROCEDURAL HISTORY

James Howard Hayes is currently charged with one count of Burglary (Category B
Felony), arising from the State’s assertion that Mr. Hayes committed a “door push” hotel room
burglary at the Excalibur Hotel & Casino on April 9, 2013. The instant case was set for Calendar
Call on December 20, 2016 and set for trial on January 3, 2016.

On December 12, 2016, the State filed its Motion for Joinder of Case C315718 into Case
C315125. On December 16, 2016, the State filed the instant motion, giving the same arguments
in support of the introduction of bad act evidence as those which were given in support of
consolidating the instant case with Mr. Hayes’ other case, C315125. The State’s Motion for
Joinder of Case C315718 into Case C315125 is set for argument in District Court Department 20
on December 22, 2016 at 9:00 am.

LEGAL ARGUMENT

The Nevada Supreme Court has consistently held that the use of bad act evidence to

convict a defendant is heavily disfavored in our criminal justice system. Tavares v. State, 117

Nev. 725, 730, 30 P.3d 1128, 1131 (2001) holding modified on other grounds by Mclellan v.
State, 124 Nev. 263, 182 P.3d 106 (2008); Knipes v. State, 124 Nev. 927, 936, 192 P.3d 1178,
1184 (2008); Weber v. State, 121 Nev. 554, 589, 119 P.3d 107, 130-31 (2005) (concurring
opinion); Richmond v. State, 118 Nev. 924, 932, 59 P.3d 1249, 1254-55 (2002). The Court's

primary concern with the admission of such acts is that juries are often unduly influenced by the
evidence, and thus convict the accused because they believe the accused is a bad person.
Richmond, 118 Nev. at 932, 59 P.3d at 1254-55; Weber, 121 Nev. at 589-90, 119 P.3d at 130-31.

“Evidence of other crimes, wrongs or acts is not admissible to prove the character of a
person in order to show that he acted in conformity therewith.” Richmond, 118 Nev. at 932, 59
P.3d at 1254-55. Under NRS 48.045, evidence of a defendant’s prior bad acts may only be used
for purposes which do not relate to the defendant’s propensity to commit the crime charged, and

instead may only relate be used for non-propensity purposes. NRS 48.045; Weber, 121 Nev. at

589-90, 119 P.3d at 130-31.
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Based on the foregoing, evidence of uncharged bad acts is presumed to be inadmissible.
Rosky v. State, 121 Nev. 184, 195, 111 P.3d 690, 697 (2005). In order to overcome the
presumption of inadmissibility of a prior bad act, the State must request a hearing. Id. The State
has the burden of establishing at a hearing outside the jury's presence that (1) the incident is
relevant to the crime charged for a purpose other than establishing the defendant’s propensity
to commit the crimes charged, (2) the act is proven by clear and convincing evidence, and (3)
the probative value of the evidence is not substantially outweighed by the danger of unfair
prejudice to the defendant. Tavares, 117 Nev. at 730, 30 P.3d at 1131. However, there is no
need for a hearing in this instant case because the State simply cannot meet this burden.

Here, the State cannot establish the prerequisites to allow admission of the acts
referenced in the State’s motion. The State asserts that the alleged bad acts are relevant to Mr.
Hayes’ innocence or guilt in the current offenses — however, the prior bad act which the State
seeks to admit is not admissible for any non-propensity purpose which would be acceptable
under NRS 48.045(2). And most importantly, any limited probative value of the Mr. Hayes’

alleged prior bad acts is substantially outweighed by the danger of unfair prejudice to Mr. Hayes.

I. EVIDENCE OF THE ALLEGED HARRAH’S BURGLARY IS NOT
ADMISSIBLE FOR ANY NON-PROPENSITY PURPOSE

When the State requests the introduction of bad act evidence, it must thoroughly explain
how one or more of the specific exceptions contained in NRS 48.045(2) apply to the facts of the
case. "A mere recitation of the statute is not sufficient justification for the admission of prior
acts." Taylor v. State, 109 Nev. 849, 854 (1993). NRS 48.045 and all the jurisprudence
stemming from this statute is based on the fundamental principle of our criminal judicial system
that bad acts cannot be used to show that a defendant acted in conformity therewith. However,
this prohibited use is precisely why the State seeks to admit the bad act evidence in this case.

"
"
1
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A. EVIDENCE OF THE ALLEGED HARRAH’S BURGLARY DOES NOT
CONSTITUTE EVIDENCE OF INTENT;: INSTEAD., IT IS MERELY
PROPENSITY EVIDENCE.

The State asserts that the alleged Harrah’s burglary establishes Mr. Hayes’ intent to
commit burglary in the instant case because Mr. Hayes’ alleged “conduct and participation in
strikingly similar crimes” establishes Mr. Hayes’ “specific intent to commit larceny” upon entry
into the hotel room in the instant case. State’s Motion at 6. Such a purpose is impermissible
under NRS 48.045(2).

The fact that Mr. Hayes entered a different hotel room, on a different date, and allegedly
intended to steal is of little to no relevance to prove that he had the intent when he entered the
hotel rooms in the instant case. Rather than to prove intent in the instant case, the only thing this
prior bad act evidence can be offered to prove is conformity with prior conduct: that Mr. Hayes
is accused of burglarizing a hotel room in 2016, so he must have also done the same in the
instant case.

And while the State notes that specific intent offenses are more difficult to prove, the
State cites no authority to suggest that it may improperly present evidence of prior bad acts in
order to lessen its burden. While a defendant’s intent is at issue in a Burglary trial, the State is
not excused from the prohibitions against the introduction of propensity evidence set out in NRS
48.045.

The cases cited by the State in its Motion are readily distinguishable from the case at
hand. In each of the cases cited by the State, the Supreme Court concluded that admission of
evidence of other bad acts was permissible where the bad act occurred at the same time or

involved the same set of actors. See Darnell v. State, 92 Nev. 680 (1976) (evidence that

defendant had previously purchased firearms he knew to be stolen was admissible when

defendant was on trial for purchasing firearms from the same individual, as the evidence of the

5
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prior purchase and his knowledge that the individual sold stolen firearms evidenced his intent to

buy a stolen firearm); see also, United States v. Beechum, 582 F.2d 898 (5th Cir. 1978) (evidence
that postal employee/defendant had in his possession two credit cards, which were known to
have been stolen from his route 10 months prior to the charged incident, was admissible where
defendant had the credit cards in his possession at the same time he had the silver dollar he was
charged with stealing in his possession, in order to show that defendant did not have intent to

return items to their rightful owners); see also, United States v. Kirk, 528 F.2d 1057 (Sth Cir.

1976) (evidence of a previous threat to kill the President of the United States made by the
defendant was admissible at trial where defendant was once again charged with threatening to
kill the President of the United States, with the court noting that the incidents surrounding the
prior threat evidenced the defendant’s knowledge at the serious nature of such a statement).
Here, we are not dealing with the same time frame or same sets of actors. Instead, the State is
asking this Court to extend the “intent exception” to ensure that an individual accused of
burglary can never enter a building again without that prior accusation being used to establish
intent: essentially that, if he did it once, he will do it again.

The State proposes the introduction of pure propensity evidence masquerading as a non-
propensity purpose. It is propensity evidence in sheep’s clothing, and it is the exact type of
analysis that NRS 48.045 forbids. Therefore, evidence of the alleged 2016 Harrah’s burglary is
not admissible in the instant case under NRS 48.045.

B. EVIDENCE OF THE ALLEGED HARRAH’S BURGLARY DOES NOT
CONSTITUTE EVIDENCE OF A COMMON SCHEME OR PLAN.

Under NRS 173.115(2), Nevada case law defines a common scheme or plan as a method
of design or procedure for accomplishment of a specific act or object. Weber, 121 Nev. at 572.

“The test is not whether the other offense has certain elements in common with the crime
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charged, but whether it tends to establish a preconceived plan which resulted in the commission
of that crime.” Nester v. State, 75 Nev. 41, 47 (1959) abrogated on other grounds by Bigpond v.
State, 128 Nev. Adv. Op. 10, 270 P.3d 1244 (2012). Therefore, the Supreme Court of Nevada
has stated that District Courts must engage in a fact-specific analysis before they may determine
whether a common plan or scheme exists. Weber, 121 Nev. at 572.

In its Motion, the State cites to Graves v. State, 112 Nev. 118 (1996), as support for its
assertion that the crimes allegedly committed by Mr. Hayes constitute part of a common scheme
or plan. This is likely in acknowledgement of the fact that Mr. Hayes is accused of committing
“door push” hotel room burglaries, a crime of opportunity which requires no true planning to
execute. The State notes that in Graves, the defendant was found to have a common scheme or
plan after skulking around downtown casinos, seeking crimes of opportunity. However, the

State fails to note the massive distinction between Graves and Mr. Hayes’ two cases: the time

frame within which these crimes of opportunity are said to have occurred. In Graves, there was

only one night between the two incidents which were joined at trial. Id. at 120, 128. Whereas, in
Mr. Hayes’ cases, the alleged crimes are separated by a span of over three years.

This extreme gap in time between alleged crimes is significant. The Supreme Court of
Nevada has previously concluded that similar offenses do not automatically constitute a common
scheme or plan, especially where the two alleged offenses are remote in time. Tabish v. State,
119 Nev. 293, 303 (2003), citing Mitchell, 105 Nev. 735. The combination of the alleged crimes
being “door push” burglaries, which are crimes of opportunity that require little to no planning,
and the time in between the alleged crimes precludes joinder on the grounds that the two alleged
burglaries being part of a “common scheme or plan.”

Further, the Nevada Supreme Court held that a perpetrator’s purpose of attaining money
in multiple crimes does not alone sufficiently connect crimes to create a common scheme or plan
behind them. Tabish, 119 Nev. at 303. Therefore, any assertion by the State that Mr. Hayes’

entry into hotel rooms to obtain private property and money cannot support a joinder, either.
1

1
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C. EVIDENCE OF THE ALLEGED HARRAH’S BURGLARY DOES NOT
CONSTITUTE EVIDENCE ON THE ABSENCE OF A MISTAKE OR
ACCIDENT.

Lack of mistake is in issue only when a defendant is claiming his acts were a mistake or
an accident. An example of this is classic case where the husband shoots the wife with his
shotgun and he alleges it accidentally went off while he was cleaning the gun. In that case, the
State needs to prove that the shooting was not a mistake or an accident. Per NRS 48.045, the
State would be allowed to admit evidence of prior incidents where the defendant shot his
previous wives with firearms. There is no conceivable correlation from that example to this
instant case.

Mr. Hayes is not alleging that there is any mistake or accident in this case. There will be
no defense that Mr. Hayes accidentally tripped and entered a hotel room, or that he erroneously
believed Mr. Jarvis® luggage to be his own. Without the existence of a mistake or accident being
an issue in this case, any evidence seeking to prove the absence of a mistake or accident is
simply irrelevant. Thus, this alleged bad act evidence is not admissible under the guise of having

to prove the absence of mistake or accident. The State’s Motion must be denied.

I INTRODUCING EVIDENCE OF THE ALLEGED HARRAH’S BURGLARY
WOULD UNDULY PREJUDICE MR. HAYES: FURTHER, THAT UNDUE
PREJUDICE WOULD SUBSTANTIALLY OUTWEIGH THE PROBATIVE
VALUE OF THE BAD ACT EVIDENCE.

The primary concern with the admission of such acts is that juries are often unduly
influenced by the evidence, "and thus convict the accused because they believe the accused is a
bad person” rather than on a factual or evidentiary showing of guilt beyond a reasonable doubt.
Richmond, 118 Nev. at 932, 59 P.3d at 1254-55; Weber, 121 Nev. at 589-90, 119 P.3d at 130-31.
It cannot be denied that showing the jury evidence that Mr. Hayes is alleged to have committed a

second burglary will unduly and unfairly prejudice Mr. Hayes while offering no probative value
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to any of the elements or facts at issue in the instant case. Under such circumstances, the jury
would not be analyzing the weight and sufficiency of the evidence in this case, but rather, would
be quick to punish Mr. Hayes for his alleged other bad acts.

These prior bad acts are presented under the guise of establishing intent, absence of
mistake or accident, or identity and are purely a pretextual attempt to prejudice the jury. The
State seeks to offer the prior bad act evidence solely for the prejudicial effect it will have on the
jury, all but ensuring a guilty verdict regardless of the proof presented as to the instant offense.
The defense implores this Honorable Court to consider the insurmountable prejudicial effect the
admission of prior bad acts will have on jurors, particularly in comparison to the minimal
relevance the prior bad acts have as to intent, common scheme or plan, or lack of mistake or
accident.

Here, it is apparent that the State only seeks to introduce evidence relating to the alleged
Harrah’s burglary in order to inflame the passions of the jury and to lead the jury to conclude
that, if Mr. Hayes had committed such a crime once, he would do it again. In the State’s Motion
to Admit Evidence of Other Acts, the State concedes that it does not have sufficient evidence to
secure a conviction in each of the cases alone, by acknowledging the difficulty it would have

in establishing intent in the offenses at issue. See State’s Motion pg. 10, line 19-22. Allowing

for the introduction of the bad acts evidence relating to the alleged Harrah’s burglary would
serve as a tool to have to jury find Mr. Hayes guilty because of the fact that he has been accused
of a similar crime, rather than based on the evidence relating to the instant charges. The law
does not allow for the State to unfairly prejudice Mr. Hayes through the use of prior bad act

evidence in order to bolster the weaknesses in the State’s case.

III. THE STATE’S MOTION CANNOT BE GRANTED WITHOUT A
PETROCELLI HEARING; PRELIMINARY HEARING TESTIMONY DOES
NOT SATISFY THE PETROCELLI REQUIREMENTS.

“Before admitting evidence of a prior bad act or collateral offense, the district court must

conduct a hearing outside the presence of the jury.” Armstrong v. State, 110 Nev. 1322, 1323-24

(1994) (citing Petrocelli v. State, 101 Nev. 46 (1985) (emphasis added). The Supreme Court

demands a Petrocelli hearing to enable adequate appellate review, Meek v. State, 12 Nev. 1288,

9
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1293 (1996); see Knipes v. State, 124 Nev. 927, 931-32 (2008) (confirming the purpose of

requiring on-the-record determinations in Petrocelli hearings), and the Supreme Court will
reverse a conviction and order a new trial if a Petrocelli hearing is not held. Id., at 1297.

The State asserts that merely attaching the transcript from the preliminary hearing on a
charge satisfies the requirements of Petrocelli; this is wholly inaccurate.  First and most
importantly, the standard the State must meet differs between a Preliminary Hearing and a
Petrocelli Hearing. At the Preliminary Hearing stage, the State must only establish probable
cause that a crime occurred, and this may be satisfied by a showing of slight or marginal

evidence. Sheriff v. Middleton, 112 Nev. 956, 961-62 (1996). However, in a Petrocelli Hearing,

the standard is significantly higher, requiring the State to establish that the bad act occurred by a
showing clear and convincing evidence. Petrocelli, 101 Nev. at 52. Thus, attaching a copy of
the preliminary hearing transcript cannot satisfy the requirements of Petrocelli, as it was only
established at the hearing that there was slight or marginal evidence supporting the finding of
probable cause; not the clear and convincing evidence demanded by Petrocelli. Second, the
purpose of the two hearings is entirely distinct and involve different considerations and inquiries.

And finally, the State asserts that somehow, because defense counsel had the opportunity
to cross examine witnesses at the Preliminary Hearing, this somehow justifies using the
transcript in lieu of conducting a Petrocelli Hearing. The State cites no authority as to why such
a substitution for a Petrocelli Hearing is permissible on those grounds, and actually seems to be

conflating the opportunity to cross-examine consideration from Crawford v. Washington, 541

US 36 (2004), which addressed the use of prior statements by an unavailable witness. Crawford
does not address the introduction of bad act evidence and is wholly unrelated to NRS 48.045.
Based on the foregoing, if the State is not inclined to immediately deny the State’s

motion, a Petrocelli hearing is required.
1

1
1
1

10
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CONCLUSION

In order for JAMES HAYES to get a fair trial, free from undue prejudice, this Court should

DENY the State’s request to introduce evidence of the alleged Harrah’s burglary.

DATED this 20" day of December, 2016.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: _/s/ Kelli M. DeVaney-Sauter
KELLI M. DEVANEY-SAUTER ,#13101
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing MOTION was served via

electronic e-filing to the Clark County District Attorney’s Office at moticns@ clarkeountvda.com

on this 20" day of December, 2016

By: /s/ Melissa A. Boudreault

An employee of the
Clark County Public Defender’s Office
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CLERK OF THE COURT
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ORDER DENYING STATE'S MOTION TO ADMIT EVIDENCE OF OTHER ACTS

Whereas, the State of Nevada filed a Motion {0 Admit Evidence of Other Acts Pursuant

and whereas Defendant James Hayves filed an Opposition to Motion to Admit Evidence of Other

Bad Acts and

‘Whereas, the matter came before the Court on January 1§, 2017 with the Defendant

present and represented by Clark County Deputy Public Defender Kelli M. DeVaney-Sauter, and

the State of Nevada represented by Clark County Deputy District Attorney Michael Dickerson

and

Whereas, the Court heard the arguments of counsel;
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A" Deputy Public Defender

IT IS HEREBY ORDERED THAT THE MOTION TO ADMIT EVIDENCE OF

OTHER ACTS IS DENIED.

DATED _{ I day of January, 2017.

Submitted by:

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

_KFLIIN, DEVANEY-SAUTER, #13101
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing COURT ORDER was

served via electronic -e-filing to the Clark County District Attorney’s Office at

motionsiiclarkeourtvda.com on this 2( 2 day of January, 2017

Case Name:
Case'No.:
Dept. No.:

By: /s/Kelli M. DeVaney-Sauter -PD
An employee of the
Clark County Public Defender’s Office

James Howard Hayes
C-16-315718-1
XII
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Tony Abbatangelc, Esqg.

Nevada Bar No.: 003837 CLERK OF THE COURT
COLQUITT & ABBATANGELO, LID.

321 §. Casino Center Blvd., Ste. 112

Las Vegas, Nevada 89101

Tel: (702) 384-1000

Fax: (702) 543-2197

Email: LasVegasLawOffice@gmail.com

Attorney Defendant

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA,
Case No.: C-16-315718-1

Plaintiff, Dept No.: XII

Vs.

BAYES, JAMES,
SUBSTITUTION COF ATTORNEY

Defendant.

COMES NOW, DEFENDANT, JAMES HAYES, and hereby substitutes
TONY 1. ABBATANGELO, ESQ., as his counsel of record in the above
entitled matter in place and instead of his prior counsel,
PUBLIC DEFENDER’S OFFICE.

DATED this day of January, 2017,

Cohanglthge

JA.M{ES HAYES, “Defendank
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CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregeing

was made this %&”ﬁay of T doewad , 2017 to:

Office of the District Attorney
Motions@clarkcountyda.com

T e

By: -
An Empf6ye§”6fqtolquitt & Abbatangelo, Ltd.

Page 3 of 3
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11

12

13

14

15
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Electronically Filed
02/10/2017 12:25:25 PM

DISTRICT COURT % i'zgg‘“’"""‘"

CLARK COUNTY, NEVADA CLERK OF THE COURT

% ok % %

Case No.: C-16-315718-1
STATE OF NEVADA

VS DEPARTMENT 19

JAMES HAYES

NOTICE OF DEPARTMENT REASSIGNMENT

NOTICE IS HEREBY GIVEN that the above-entitled action has been reassigned to Judge
William D. Kephart.

This reassignment is due to the recusal of Judge Michelle Leavitt. See minutes in file.

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE RESET BY THE
NEW DEPARTMENT. PLEASE INCLUDE THE NEW DEPARTMENT NUMBER ON ALL FUTURE
FILINGS.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Diana Matson

Diana Matson,
Deputy Clerk of the Court

CERTIFICATE OF SERVICE
T hereby certify that this 10th day of February, 2017

D] The foregoing Notice of Department Reassignment was electronically served to all registered
parties for case number C-16-315718-1.

BJ Iplaced a copy of the foregoing Notice of Department Reassignment in the appropriate attorney
folder located in the Clerk of the Court's Office:

Anthony L Abbatangelo
Steven B Wolfson

/s/ Diana Matson
Diana Matson
Deputy Clerk of the Court
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Electronically Filed
03/23/2017 09:31:38 AM

t | orr i b W

STEVEN B WOLEFSON

2 Clark County District Attorney CLERK OF THE COURT
. Nevada Bar f‘QHE‘%i}‘\
38 CHRINTOPHER L LALLL

Assistant Dhsteict Aum a8y
4§ Nevada Rar #0033
200 Lowis Avenue

38 Las Vogas, Nevada, 891852211
O {T02Y 6712500

& Autorney for Plantff

& O DISTRICT COURT
. CLARK COUNTY, NEVADA
[y

IO THE STATE OF NEVADA,

% e } Case No, C-17-321718-1
11 Plaintiff, } TTENO 146X
) 17F03122X
12 VS } Ce16- 31*“; )ém
} C-17-3218
13§ See Auached } Ce17-3217
) C-16-31
14 o ) C-17-324
Defendant. 3 Ce17.32
15 3 Celfa3le
_ ) C-17-322
6 ) {7F0293
] L6F
17 3 {7029
} E)%CZS@%”&
18 }
)
19 } Dept No, See Attached
}
20 }
}
32 ORDER FOR PRODUCTION OF INMATES
23 T Mevada Department of Correction, Central Transpontation Division
24 TO Joseph Lombardo, Shertff of Clark County, Nevada
35 Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by STEVEN

26 § B WOLFSON, District Attorney, and good cause appearing therefor,

~ I
7 it
ey
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i 15 HEREBY ORDERED that Nevada Department of Correction, Central
2§ Tramsportation Division shall be, and i3, horeby directed to produce the Defendants Hsted on

3§ the attached document at such time and place as is designated thereon.

4 T I8 FURTHER ORDERED that loseph Lombardo, Sherift of Clark County,
& § Nevada, shall accept and retain custody of the said Defendants i the Clark County

& f Detention Center, Las Vegas, Nevada, pending completion of said matter in Clark County,

74 or untif the farther Ovder of this Cowrty or in the slternative shall make all arrangements for

{ I the transportation of the said Defendants t© and from the Nevada Department of Corrections
9§ which are npecessary o insure the Defendamts’ appearance i Clark County pending
{3 § completion of said matter, or uatil further Order of this Court.

11 DATED this 1% day of Manede

15 8 STHVEN B, WOLFSON
i Clark County District Attorney
Y i Nevada Bar #001565

§
i
Y
§
i

Ry <R 4 '@“«gf

18 4 HRE‘;H‘?HF’R 3 LALL l
o Assistant Diglrivt Attorney
ot Nevada Ba w{&%*%

kb
KO RS Rl

IR
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

inter-QOffice Memorandum

To: Al Personnet Date: 31688147
From: Fiald Services Sgt.
Subjech: Fanding cowst dates of inmales sentenced ©
NROQOHIGH DESERT and wers transferrad on MONDAY, MARCH 20, 2017,
The inmates listed below were transferrad 1o Nevada Dept of Corections and will have the
follpwing cowt dates.
NAME/AGTION 18 CASE # SRIDATE | pepre
1| Beer SARL 1883254 | ITFNOTBX | 4RONTOON | NLV#2
RTLE, ANTHONY S BETIR 5 sy Tan iy 5
Z gggifixf\%&;%o N 2585728 CH17-331718-1 &f2TINT 0830 fCH21
SANCHEZ MARID R ERRGH AP 4 JPT o
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

Inter-Office Memorandum

RE Al Persanned Date: IMEMT

From: Fighd Sevices Bgt

Subject: Fending cowt dates of inmates sentenced 1o

NOGCHRIGH DESERTY and were ransferred on TUESDAY, MARCH 21, 2017,

The inmates listed below ware fransfarred to Nevada Dept of Corractions and will have the

fnliowing court dates.

NAME/ACTION g CASE # SRIDAIEL | peprs
e EE 5700197 | C-18-315408-1 | 6/27M7 0830 | DCH#20
p | QRTEZA ANTHONY 1399612 | 173219691 | 4M4IT 0900 | DO#S
3 | DUrUIS MARK STETEI3 | CATIZITL1 | 46170900 | DCH4
4 | EETERSON JASON 2795880 | C6-318587-1 | 406170830 | DC#10
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LAS VEGAR METROPQLITAN POLICE DEPARTMENT

inter-Gffice Maemorandum

To: Al Personnst Date: 3720017
From: Fiadd Servizes Syt
Subject: Panging court datey of nmates senlenced o

NOQCHIGH DESERT and ware transfarred on: WEDNESDAY. MARCH 22, 2017,

The inmates fisted below were tranaferred o Nevada Dept of Corrections ard will bave the
foimwing nourt dates.

NAME/ACTION 1D CASE # CRIDATE | pepry
NAME/AGTION 1n# CASES FIME
GEIGGAR TRYGUAN R T T
1 s*f&w%émasm 2TEETS C-17-320808-1 AF3E7 OD00 U‘“ﬁ#?,
2
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

Inter-Office Memorandum

To: Al Personns!
From: Figld Services Sgt
Subjesct: Panding court dates of inmales santenced o

NDOC/HIGH RESERT and were transferred on: FRIDAY . MARCH 24, 2017,

Date: 312817

The nmates Hatsd balow ware ranaferred to Navada Dept of Corsctions and will have ths

frufimwing sourt dates.

CRT DATES

NAME/ACTION CASE # tie DEPT ¢
1 S?g“;@ﬁf‘*f*”‘““ CAAT-331100-1 | 47117 0900 DC#4

2 %:?&ﬁgi‘& C16-318718-1 | 413717 0830 D10

. | COORER WiLLIAM C17-322045-1 L 4M170800 | DO#2

3 j%‘ifﬁg‘ggi " TPROZEEEX GIBIATOTRY | JCEY

4 e e 16F20008X 8267 0730 | JOBTT

5 | BISHOP DERRICK 7FO2957A 41017 0930 | JCHB

PRELIM
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

inter-Office Memorandum

To: All Peraonns Date: 32217
Frosm Fisdd Seyvices Sgt.
Subject: Fanding cowrt datey of inmates sentenved fo

WOMEN'S PRISON andd wers tranaferred on ERIDAY, MARCH 24, 2017

NAME/ACTION DF | CASE® CRY DATE DEPT

BYERS, SAMANTHA UV e i B
1 RO ATON 26508Y5 | 08C2E6426 AT 0930 | DOERS
2
3
4
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Las Vegas, Nevada 89101
Tel: (702) 384-1000 FAX: (702) 543-2197

COLQUITT & ABBATANGELO, LTD.
321 8. Casino Center Blvd., Ste. 112
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Electronically Filed
5/31/2017 2:40 PM
Steven D. Grierson

CLERK OF THE CO!

Tony Abbatangelo, Esqg.

Nevada Bar No.: 0038987

COLQUITT & ABBATANGELO, LTD.

321 8. Casino Center Bivd., Ste. 112
Las Vegas, Nevada 82101

Tel: (702) 384-1000

Fax: (702) 543-2197

Email: LasVegasLawOffice@gmail.com
Attorney for Defendant

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF NEVADA,
Case No.: €C-16-315718-1

Plaintiff, Dept No.: XIX

vs.
HAYES, JAMES HOWARD,

ID#: 2786708, MOTION TO WITHDRAW AS ATTORNEY
QOF RECORD FOR DEFENDANT

Defendant.

COMES NOW Defendant by and through Tony Abbatangelo, Esq.
with the instant motion for an order withdrawing as attorney of
record for Defendant.

This Motion 1s made and based upon the following Memorandum
of Points and Authorities, the Affidavit of Counsel, argument at
the time of hearing and all pleadings and papers on file herein.
//

//
//

Page 1 of 7

Case Number: C-16-315718-1
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Las Vegas, Nevada 89101
Tel: (702) 384-1000 FAX: (702) 543-2197

COLQUITT & ABBATANGELO, LTD.
321 S. Casino Center Blvd., Ste. 112
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DATED this 31lst day of May, 2017.

COLQUITT & ABBATANGELO, LTD.

L." Abbatangelo,
Nevada Bar No. 3897
321 S. Casino Center Blvd.
Ste. 112

Las Vegas, Nevada 89101
Tel: (702) 384-1000

Fax: (702) 543-2197
LasVegasLawOfficelgmail.com
Attorney of Defendant

Esqg.

NOTICE OF MOTION

TO: 'THE STATE OF NEVADA, Plaintiff; and
TO: CLARK COUNTY DISTRICT ATTORNEY’S OFFICE, Plaintiff’s
attorney; and
TO: JAMES HOWARD HAYES, Defendant.
PLEASE TAKE NOTICE that the attorney for Defendant will
bring MOTION TO WITHDRAW AS ATTORNEY OF RECORD FCR DEFENDANT on

12

for hearing before the above-entitled Court on the day of

JUNE , 2017, at the hour of 8:30A .m. Or as soon

thereafter as counsel may be heard.
DATED this 31st day of May, 2017.

COLQUITT & ABBATANGELCG, LTD.

(/,167

L. Abbatangéieﬁ Esag.
Nevada Bar No. 3897

Page 2 of 7
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Las Vegas, Nevada 89101
Tel: {702) 384-1000 FAX: (702) 543-2197

COLQUITT & ABBATANGELO, LTD.
321 S. Casino Center Blvd., Ste. 112
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POINTS & AUTHORITIES

I. FEighth Judicial District Court Rule 7.40 provides in

pertinent part:

EDCR Rule 7.40 states, in pertinent part, as follows:

(2) When no attorney has been retained to replace the attorney withdrawing, by order of

the court, granted upon written motion therefore, and

I. If the application is made by the attorney, he must include in an affidavit the
address, or last known address, at which the client may be served with notice of
further proceedings taken in the case in the event the application for withdrawal is
granted, and he must serve a copy of the application upon the client and all other

parties to the action or their attorneys. . .

3. No application for withdrawal...may be granted if a delay of the trial or of the
Hearing of any other matter in the case would result.

Attached hereto i1s an Affidavit of Tony L. Abbatangelo,
Esq., setting forth the reasons for withdrawal from Defendant’s
representation. Most notably, Defendant has wholly and totally
failed to maintain communication with counsel in this matter and
has failed to meet all of his obligations to counsel’s office
necessary to allow for the preparation of a defense in this
matter, financial and otherwise. Due to the facts set forth in
that affidavit, counsel, Tony L. Abbatangelo, respectfully
requests that he be allowed to withdraw as attorney of record
for Defendant in the above matter.

/7
/f
/7
/7
//

Page 3 of 7
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Las Vegas, Nevada 89101
Tel: (702) 384-1000 FAX: (702) 543-2197

COLQUITT & ABBATANGELO, LTD.
321 8. Casino Center Blvd,, Ste. 112
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CONCLUSION

Based upon the above and foregeing,

firm respectfully request

an

Order

Granting the Motion

Withdraw as Attorney of Record for James Howard Hayes.

RESPECTFULLY SUBMITTED.

DATED this 31lst day of May,

361

2017.

COLQUITT & ABBATANGELC, LTD.

e B

Affiant and this law

to

Tbnx/f. Abbatangelo, Esg.
Nevada Bar No. 3897
321 S. Casino Center Blwvd.

Ste. 112

Las Vegas, Nevada 83101
Tel: (702) 384-1000

Fax: (702) 543-2197

LasVegasLawOfficelgmail.com
Attorney of Defendant

Page 4 of 7




COLQUITT & ABBATANGELOQO, LTD.

Las Vegas, Nevada 89101
Tel: {702) 384-1000 FAX: (702) 543-2197

321 8. Casino Center Blvd,, Ste. 112
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AFFIDAVIT OF TONY L. ABBATANGELO, ESQ.

IN SUPPORT OF MOTION TO WITHDRAW

STATE OF NEVADA )
) ss:
COUNTY OF CLARK }

oath,

I, Tony L. Abbatangelo, Esq., being first duly sworn under

subject to the penalty for perjury pursuant to Nevada law,

and in conformity with N.R.S. 53.045, hereby depcses and says:

/7
/7

1. T am the attorney of record for the Defendant, JAMES
HOWARD HAYES, in the above-entitied matter and I am an
attorney duly licensed to practice before all Courts in
the State of Nevada;

2.1 make this Affidavit based upon facts within my own
knowledge, save and except as to those matters alleged
upen information and belief, and at to those matters, I
believe them to be true.

3. At the commencement of my representation of the
Defendant, JAMES HOWARD HAYES, he and T entered into an
agreement for payment of the professional services being
rendered in his defense. Defendant has wholly and
completely failed to meet all of his financial
obligations to my office since entering into said

agreement.

Page 5 of 7
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COLQUITT & ABBATANGELO, LTD.

321 S. Casino Center Blvd., Ste. 112
Las Vegas, Nevada 89101
Tel: (702) 3841000 FAX: (702) 5432197
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4. The Defendant’s last known address is as follows:
James Howard Hayes, ID# 2796708
High Desert State Prison
P.0O. Box 650
Indian Springs, NV 89070
5. That Defendant, JAMES HOWARD HAYES, refuses tec cooperate
with this firm and follow legal advice. That Defendant
has refused numercus attempts by this firm to negotiate
with the State. That the lines of communication have
been severed and Defendant has exhibited a lack of
cooperation such that T can no longer adequately
represent Defendant, JAMES HOWARD HAYES, in this matter.

6. If called upon to testify regarding any of the above,

your Affiant could do so confidently;

G A

Fony L. AbbatangeidTﬁEsq.

Signed in conformity with N.R.S. 53.045 this
31lst day of May, 2017 in Las Vegas, Nevada.

Page 6 of 7

363




Las Vegas, Nevada 89101
Tel: (702) 384-1000 FAX: (702) 543-2197

COLQUITT & ABBATANGELO, LTD.
321 8. Casino Center Blvd,, Ste. 112
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CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregoing
was made this 31lst day of May, 2017 to:

Office of the District Attorney
Motions@clarkcountyda.com

By:

An Emplggile?‘oiDColquitt & Abbatangelo, Ltd.

Page 7 of 7
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Las Vegas, Nevada 89101
Tel: (702) 384-1000 FAX: (702)543-2197

COLQUITT & ABBATANGELQ, LTD.
321 8. Casino Center Blvd,, Ste. 112
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Electronically Filed
6/1/2017 11:10 AM
Steven D. Grierson

CLERK OF THE CO
Tony &Zn—ﬁ

Tony Abbatangelo, Esqg.

Nevada Bar No.: 003897

COLQUITT & ABBATANGELO, LTD.

321 8. Casino Center Blvd., Ste, 112
Las Vegas, Nevada 83101

Tel: (702) 384-100C

Fax: (702) 543-2197

Email: LasVegasLawOffice@gmail.com
Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,
Case No.: C-16-315718-1

lai iff
Plaintift, Dept No.: XIX

V3.

HAYES, JAMES HOWARD,
CERTIFICATE OF MAILING

Defendant.

I hereby certify that service of a filed copy of the Motion
to Withdraw as Attorney of Record was made this 1°° day of June,
2017, by depositing a true and correct copy therecof in the U.S.
Mail 4in a sealed envelope, first c¢lass postage, prepaid,
addressed as follows:

James Howard Havyes, ID#1175077
High Desert State Prison

P.C. Box 650
Indian Springs, NV 89%070-0650

i

An %ﬁployee\of Colquitt & Abbatangelo, Ltd.

Page 1 of |

Case Number: C-16-315718-1
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STEVEN B. WOLFSON

Electronically Filed
8/29/2017 11:35 AM
Steven D. Grierson

CLERE CF THE COEE

Clark County District Attorney

Nevada Bar #001565
MICHAEL DICKERSON
Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 89155-221
(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,
PlaintifT,
=-VS-

JAMES HOWARD HAYES

aka James Howard Hayes, It #2796708
Defendant.

2

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-16-315718-1

~ DEPT NO: XII

RECEIPT OF COPY

Certified records of the State of Nevada Department of Motor Vehicles Drivers License

Data of James Howard Hayes,

(éﬁECEIPT OF COPY
% day of August, 2017.

md/L2

Jr., including photo (7 pages).
of the above and foregoing is hereby acknowledged this

BY

/k .
Clark County Public Defender

w20132013R107\23\13F10723-ROC-(170825)-001 .docx

Case Number: C-16-315718-1
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Electronically Filed
8/29/2017 3:10 PM
Steven D. Grierson

) : CLERK OF THE CO '

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

MICHAEL R. DICKERSON

Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
Vs ' CASE NO: C-16-315718-1

JAMES HOWARD HAYES, aka, .
James Howard Hayes, Jr., #2796708 DEPTNO:  XIl

Defendant.

AMENDED NOTICE OF INTENT TO SEEK PUNISHMENT AS

TO: JAMES HOWARD HAYES, aka, James Howard Hayes, Jr., Defendant; and

TO: JESSICA W. MURPHY, Deputy Public Defender, Counsel of Record:

YOU, AND EACH OF YOU, WILL PLEASE- TAKE NOTICE that pursuant to NRS
207.010, the STATE OF NEVADA will seek punishment of Defendant JAMES HOWARD
HAYES, aka, James Howard Hayes, Jr., as a habitual criminal in the event of a- felony
conviction in the above-entitled action.

That in the event of a felony conviction in the above-entitled action, the STATE OF
NEVADA will ask the court to sentence Defendant JAMES HOWARD HAYES, aka, James
Howard Hayes, Jr. as a habitual criminal based upon the following felony coﬁvictions, to-wit:
I
"

Case Number: C-16-315718-1
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_ 1. That on or ébbut 2007, the Defendant was convicted in the State of Texas,
for the crime of CREDIT CARD ABUSE (Felony) in Case No. 108378501010.
2, That on or about 2011, the Defendant was convicted in the State of
Nevada, for the crime of ATTEMPT POSSESSION OF CREDIT OR DEBIT CARD
WITHOUT CARDHOLDER'S CONSENT (Category E Felony) in Case No. C270308.
3. That on or about 2017, the Defendant was convicted in the State of
Nevada, for the crime of BURGLARY (Category B Felony) in Case No. C315125.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

o S

MICHAEL R. DICKERSON
Deputy District Attorney
Nevada Bar #013476

CERTIFICATE OF ELECTRONIC FILING
I hereby cértify that service of AMENDED NOTICE OF INTENT TO SEEK
PUNISHMENT AS A HABITUAL CRIMINAL, was made thisZMday of August, 2017,
by Electronic Filing to:
JESSICA W. MURPHY, Deputy Public Defender

EMAIL: murphyjw@clarkcountynv.gov;
pdclerk@clarkcountynv.gov

-
rd

Secretary for the District Attorney's Office

13F10723Xpm/L-2
2

W:20132013F\10723\13F10723-NOTC-(HAYES__JAMES)-002.DOCX
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NOTC

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHAEL R. DICKERSON
Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

“Las Vegas, Nevada 89155-2212

(102)6 1-2500
ttorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

-vs- CASE NO:
JAMES HOWARD HAYES, .
aka, James Howard Hayes, Jr., #2796708 DEPT NO:

,Defcndant.

NOTICE TO INTRODUCE CERTIFIED RECORDS

[NRS 52.260(4)]

TO: JAMES HOWARD HAYES, aka, James Howard Hayes, Jr.,

Defendant; and

TO: JESSICA W. MURPHY, Deputy Public Defender, Counsel of Record:
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF
NEVADA intends to introduce in its case in chief records made in course of regularly

conducted activity and supporting affidavits/declarations pursuant to NRS 52.260 and NRS

51.135 from the following custodians of records/employers:
1. Clark County Detention Ceﬁter;
2. Nevada Department of Motor Vehicles; and
3. Excalibur Hotel & Casino.

/i

i

W:2013\2013R10723\3F] 0723-NOTC-(CERT_RECORDS)-001.DOCX

Case Number: C-16-315718-1

369

Electronically Filed
8/29/2017 3:06 PM
Steven D. Grierson

CLERK OF THE CO
. g ol

C-16-315718-1
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The substance -of each record made in course of regularly conducted activity and

supporting affidavits/declarations have been provided in discovery.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

py /b frl—

MICHAEL R. DICKERSON
Deputy District Attorney
Nevada Bar #013476

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of NOTICE TO INTRODUCE CERTIFIED
RECORDS [NRS 52.260(4)], was made this zﬁ?!day of August, 2017, by
Electronic Filing to: |

JESSICA W. MURPHY
DEPUTY PUBLIC DEFENDER

'EMAIL: murphyjw@clarkcountynv.gov,

pdclerk@clarkcountynv.gov,

| P. Manis -
Secretary for the District Attorney’s Office

WR20132013R\1072303F10723-NOTC(CERT_RECORDS)-001.DOCX
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Electrenically Filed
10/24/2017 2:37 PM
Steven D. Grierson

CLERK CF THE CO!
v &«—“ j E;'"“'""
STEVEN B. WOLFSON '

Clark County District Attorney
Nevada Bar #001565 -
MICHAEL DICKERSON
Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 891 55-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
_ CASE NO: C-16-315718-1
Plaintiff, .
VS DEPT NO: X1I

JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708

Defendant.

RECEIPT OF COPY
1. Excalibur Security Incident File Full Report #IN2013 0017158 (15 pages).

9. Hotel room door lockout records (5 pages).

3. Room # 17151 guest records 4/5/13-4/15/13 (3pages).

4. Two (2) discs containing surveillance footage of complainants in holding room.
RECEIPT OF COPY of the above and foregoing is hereby acknowledged this

N day of Axdgust, 2017.
JESSICA MURPHY, ESQ.

W W ATTORNEY FOR DEFENDANT
B

Clark G‘Gunty Public Defender

md/L2

wA20132013F\107\23413F10723-ROC-(170926)-001 docx

Case Number: C-16-315718-1
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" FL.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Acting Court Division Administrator

February 07, 2018

Attorney: Public Defender Case Number: C-16-315718-1
309 S Third Street Department: Department 19
PO Box 552610

Las Vegas NV 89155

Defendant: JAMES HOWARD HAYES

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Petition For Writ Of Habeas Corpus

Rule 3.70. Papers which May Not be Filed
Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to

Rule 7.40(b)2)(ii).
Cordially yours, ES-F16-315113-1
DC Criminal Desk # 56 Loft Side Fillm
ey ClakoftheCoun | LR
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. WHEREFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this proceeding,
’ 4 ~
EXECUTED at High Desert State Prison on the 23 day of the month of 4 'a 5& , 20_13

D

High Desert State Prison

Past Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

VERIFICATION

Under penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing petition and
knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as to such matters the undersigned believes them to be true.

Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

g i : AFFIRMATION (Pursuant to NRS 239B.030)

Plagtlin- b
Theundersigned does hereby affirm that the preceeding PETITION FOR WRIT OF HABEAS CORPUS filed in District
Gom;tl,c-_asg.Nmn_bexCing ~B\ERIE | Does not contdin the social security number of any person,

P N LR G

Fodlr oo 5
High Desert State Prison
Post Office Box 650
Indian Springs, Nevada 89070

Petitioner in Proper Person

. . ) ' P penie s and
’% I (VA1

CERTIFICATE OF SERVICE BY MAIL

I}LSB] =S g . &\&L\% , hereby certify pursuant to N.R.C.P. 5(b), that on this .23__ day of the month of

20 \f, T ritgiled a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS

éddressed to:

U.W. Neven, Warden High Desert State Prison Attorney General of Nevada
Post Office Box 650 100 North Carson Street
Indjan Springs, Nevada 89070 Carson City, Nevada 89701

Vi, v
Clark County District Attorney's Office
290 Lewis Avenue

as Vegas, Nevada 89155

High Desert State Prison
Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

?‘Prmt your name and NDOC back number and sign
D | | Q&S i
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PHILIP J. KOHN, PUBLIC DEFENDER.
NEVADA BAR NOQ. 0556

309 South Third Street, Suite 226

Las Vegas, Nevada 89155
(702)455-4685

Attorneys for Defendant

CASENO. C-16-315718-1

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,, b)
o )

Plaintiff, g

v. } DEPT. NO. XiI

JAMES HOWARD HAYES, %
‘Defendant, %

COURTESY FILING OF DEFENDANT’S PRO PER PETITION.

Electronically Filed
3/1/2018 2:17 PM
Steven D. Grierson

CLERS OF THE 0025

Case Number: C-16-315718-1
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CERTIFICATE OF ELECTRONIC SERVICE
I hereby certify that service of the above and forgoing COURTESY FILING was served

vid electronic. e-filing to the Clatk County District Attorney’s Office at

‘motionst@clarkcountyda.com on this 1st day of March, 2018.

By: __/s/Melissa Boudreault
Anemployeeiof the
Clark Courity Public Defender’s Office
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WHBREFOR& petitioner prays that the coust -grant‘ petitibnisr relief io. which petitioner may be.entitled in this proceeding. |

H1g1£‘Desett State Pnson
Post Office Box 650

Indian Sprmgs, Névada 89070
Petitioner in Proper Person

VERIFICATION

U'ndei- penalty of perjury; the undersigned declares that the undersigned is the petitioner named in the foregoing petition and

know’s the contents thereof: that the pleading is true ofthe undersigned’s own knowledge, except as to those matters stated on
_"miomxahon and behef, and as to such mattets the undersigned helieves thém to be true,

-ngk‘])esert State Prison
Post Office Box 650
Indian Springs, Nevada 89070
Petition’e'r in Proper Person

P AFFIRMATION (Pursusntto NRS 239B.030)

t

The undersigned do&s hereby affirm that the preceeding PETITION FOR WRIT OF HABEAS CORPUS filed in Distiict
C‘ﬂm“ CaseNumbem Al TAERIE:- i ‘Does.not comam the gocial security number of any person.

\;. M

EI@;Desert State Pnson L iman o
Post Office Box 650, ’ c
Indian Springs, Nevada 39070

‘Petitioner in Proper Person

”"f. A O l o P . . AT I
Bt NET 5 oy & A5 | hereby cortify pursuant to N.R.C.P, 5(5), that on this ) day of the month of
LYW, 201, Tritgiled a true and cotrect copy of the forsgoing PETITION FOR WRIT OF HABEAS CORPUS

CERTIFICATE OF SERVICE BY MAIL

addressedto

13.W. Neven, Wardeén H1gh Desert State Prison Attorney -General of Nevada
_.Post Office Box 650 100 North.Carson Street
Lndum Springs, Nevada 89070 Carson City, Nevada 89701

: Clark County District Attomey's. Office
'700 Lewis Avenue
Las Vegas, Nevada 89155

High'Désert State Prison:
Post. Office Box 650

Indiari Sprmgs, Nevada 89070
_"‘::’eQUOnelj in Proper Person

,*Prmt yout hame and NDOC back number and sign i ;
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PHILIP J. KOHN, PUBLIC DEFENDER

NEVADA BAR NO. 0556

309 South Third Street, Suite 226
Las-Végas, Nevada 89155

(702) 455-4685

Attorneys for Defendant

DISTRICT COQURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA, %
Plaintift’ )
. )
V. 9k
_ . . 3}
JAMES HOWARD HAYES, !
. b}
Defendanit, %

DEPT. NO. XIX

Electronically Filed
4/6/2018 1:23 PM
Steven D. Grierson

CLERS OF THE 0025

CASENO. C-16-315718:1

Date: 04/23/18 Time: 8:30 AM

AMENDED. COURTESY FILING OF DEFENDANT'S PRO PER

PETITION FOR WRIT OF HABEAS CORPUS

Case Number: C-16-315718-1
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13
14
15
16
17

18

19
20
21
22
23
24

25

26
27

28

NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the Public Defénder’s Office will bring the
above and foregoing PRO PER MOTION on for hearing. before the. District Court, Department
XIX, onthe 23 day.of April, 2018 at 8:30°a.m.

DATED this 6" day of April, 2018
PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: __/s/ Jessica Murphy :
JESSICA W. MURPHY, #8587
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE
I hereby certify that service.of the above and forgoing COURTESY FILING was seérved
via electronic e-filing to the Clark County' District Attorney’s Office. at

motions@elarkcounityda.com on this 6™ day of April, 2018.

By: __/s/Melissa Boudreauit
An employee of the _
Clark County Public Defender’s Office.
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WI-IBREFORE petitioner prays that the coust grant petitioner relief to-which petitiorier may be eiitled i this ‘praceeding. |
EKBCUTED at Figh Desert Sfmc Prison onthe ,l oo day of the monfh of ¢ 2-“ \ §

\. 204

High Désert State Pnso_n
Post Oftice Box 650

Indian’ Sprmgs, Nevaia. 89070
Petitiofier in Proper Pérson

VERIFICATION

Under penalty of perjuiy, the undersignied declares that the undersigned is the petitioner named in the foregoing petition dnd

kniow/'s'the contents thereof;, that the pleading is frue of the undersigned’s.own lnowledge,-excopt as to those niatteérs stated on
mfomanon andbelief and as:to such matfers the imdérsigned believes thém to be true,

Higl}ﬁmert -State Pnaon
Pogt Office Box 650

Indxan Springs, Nevada §9070
Peimoner i Proper Pefson.

gt T AFFIRMATION (Pursusntto NRS 2398.030)

td 1

m‘undemgued docs herchy afﬁrm that the preceeding PETTTION FOR WRIT OF ‘HABEAS CORPUS filed in District
(2% {___ Doesnot conia'in the socisl security nuriber of any person.

féos -.-Ofﬁce qu 550,
hxdlairSpnngs, Nevada 89070
Petﬂnoner in Broper Person

CERTIFICATE OF SERVICE BY MAIL,
h | herebyemtxﬁ!pursuanttoNR.CP, S(b),thatonthls wr dayofthemonth of

- dddreﬂed.to -

3.9 Neven, Wardén’ H1gh Desert State Prison Attorney General of Nevada
Post. Office Box 650. 100 North Carson Street
lndsan Springs, Nevada. 89070 Carsott'City, Nevada 89701

Clark Ccunty District Attorney’s- Office:
'700 Leiwis Avenue’
Las‘ Vegas, Nevada 89155

IﬁghDesert St&te Prisonr
Post: Offica Box 650

Indias; Sprmgs, Nevada 89070
'Peutmne: in Proper Person

¥ Prift your namis and NDOC back number asid sigit

e -
L \

A
s
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GCLER OF THE 'C‘Dl?'i
MOoT %ﬂi o

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
MICHAEL R. DICKERSON
Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-vs- CASE NO: C-16-315718-1

JAMES HOWARD HAYES, aka, DEPT NO: XIX
James Howard Hayes, Jr., #2796708

Defendant.

STATE’S NOTICE OF MOTION
AND MOTION TO DISMISS DEFENDANT’S AMENDED COURTESY FILING OF
DEFENDANT’S PRO PER PETITION FOR WRIT OF HABEAS CORPUS

DATE OF HEARING: May 9, 2018
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through MICHAEL R. DICKERSON, Deputy District Attorney, and files
this Notice Of Motion And Motion To Dismiss Defendant’s Amended Courtesy Filing Of
Defendant’s Pro Per Petition For Writ Of Habeas Corpus.

This Motion is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
"
i

Cage Number: C-18-315718-]
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the foregoing motion on for setting before the above entitled Court, in Department
XIX thereof, on Tuesday, the 9™ day of MAY, 2018, at the hour of 8:30 AM, or as soon
thereafter as counsel may be heard.

DATED this _ 25™  day of April, 2018.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ Michael R. Dickerson
MICHAEL R. DICKERSON
Depu& District Attorney
Nevada Bar #013476

PROCEDURAL HISTORY

On June 23, 2016, Defendant James Howard Hayes appeared in District Court for Initial
Arraignment, his first appearance, in this case. At that time, the magistrate ordered “if the
Preliminary Hearing Transcript has not been filed as of today, Counsel has 21 days from the
filing of the Transcript.” Thirty-six (36) days later, on July 29, 2016, the preliminary hearing
transcript, entitled “Reporter's Transcript of Proceedings Preliminary Hearing 6/14/16,” was
filed.

Jury trial was initially scheduled for January 3, 2017, with Calendar Call set for
December 27, 2018.

On November 18, 2016, Defendant filed Defendant's Motion For Discovery. On
December 5, 2016, the State filed State's Response to Defendant's Motion for Discovery, and
State's Request for Reciprocal Discovery. That Motion was ultimately adjudicated on
December 8, 2016.

On December 12, 2016, the State filed Notice of Motion and Motion for Joinder of
Case C315718 into Case C315125. That motion was adjudicated and denied in Case No.
C315125.
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Calendar Call was moved up to December 20, 2016. On December 20, 2016, at the
Calendar Call, Defendant requested a continuance due to pending motions and their request
for time to complete “additional investigation.”

On December 16, 2016, the State filed Notice of Motion and Motion to Admit Evidence
of Other Acts. On December 20, 2016, Defendant filed Opposition To The State's Motion To
Admit Evidence Of Other Acts. That Motion was untimely heard and denied on January 12,
2017. On January 20, 2017, an Order Denying State's Motion To Admit Evidence Of Other
Acts was filed.

On January 26, 2017, trail was scheduled to begin on March 21, 2017,

On February 8, 2017, Substitution of Attorney. On February 9, 2017, recusal of the
court was ordered. On February 10, 2017, Notice of Department Reassignment issued
assigning this case to this Honorable Court.

On March 6, 2017, trial was scheduled by this Court to begin on March 27, 2018, with
Calendar Call on March 22, 2018. On March 22, 2018, at Calendar Call, the Defendant
requested trial be vacated and a status check be set for negotiation of the case. The State was
ready for trial, but did not oppose the request.

After a number of status checks, defense counsel filed Tony Abbatangelo, Esq's Motion
to Withdraw as Attorney of Record on May 31, 2017. After that Motion was granted, the
Public Defender re-confirmed on the case on July 10, 2017.

On August 30, 2017, Pretrial Conference was heard by this Court. On September 27,
2017, Calendar Call was held and Defendant advised there is an offer Defendant wants to
accept; however, Defendant filed an appeal which a decision has not been reached. Trial was
vacated and the case was set for a Status Check as to the Supreme Court Decision. On October
25,2017. On October 25, 2017, Defendant asked for a new trial setting, stating that the Court
of Appeals dismissed his pro per writ petition. Trial was scheduled to begin on May 14, 2018.

On March 1, 2018, five-hundred-eighty (580) days after the filing of the preliminary
hearing transcript, Defendant filed Courtesy Filing Of Defendant's Pro Per Petition.
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On April 6, 2018, six-hundred-sixteen (616) days after the filing of the preliminary
hearing transcript, Defendant filed Amended Courtesy Filing Of Defendant's Pro Per Petition
For Writ Of Habeas Corpus.

On April 11, 2018, Pretrial Conference was held.

On April 23, 2018, the Court heard Defendant’s Amended Courtesy Filing Of
Defendant's Pro Per Petition For Writ Of Habeas Corpus and requested a written response
from the State. This matter is set to be heard on May 9, 2018.

Trial is scheduled to begin on May 14, 2018.

POINTS AND AUTHORITIES

L DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS IS
PROCEDURALLY BARRED

Defendant has failed to properly file his petition for writ of habeas corpus. As such,

the Court lacks jurisdiction to consider the petition. NRS 34.700 is mandatory and states:

1. Except as provided in subsection 3, a pretrial petition for a writ
of habeas corpus based on alleged lack of probable cause or
otherwise chali]penging the court's right or jurisdiction to proceed
to the trial of a criminal charge may not be considered unless:

(a) The petition and all supponin%ldocuments are filed within 21
da'a/s after the first appearance of the accused in the district court;
an

(b) The petition contains a statement that the accused:

(1) Waives the 60-day limitation for bringing an accused to trial;
or

2) If the petition is not decided within 15 days before the date set
or trial, consents that the court may, without notice or hearing,
continue the trial indefinitely or to a date designated by the court.

2. The arraignment and entry of a plea by the accused must not be
continued to avoid the requirement that a Ipretrial petition be filed
within the period specified in subsection 1.

3. The court may extend, for good cause, the time to file a petition.
Good cause shall be deemed to exist if the transcript of the
preliminary hearing or of the proceedings before the grand jury is
not available within 14 days after the accused's initial appearance
and the court shall grant an ex parte application to extend the time
for filing a petition. All other applications may be made only after
appropriate notice has been given to the prosecuting attorney.
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(Emphasis Added).

Any petition which is not filed in conformance with NRS 34.700 is not cognizable and
cannot be considered by the Court. NRS 34.710. See also Gatlin v. State, 96 Nev. 303, 608
P.2d 1100, 1980 Nev. LEXIS 576 (Nev. 1980); Sheriff, Clark County v. Marshall, 96 Nev.
304, 608 P.2d 1101, 1980 Nev. LEXIS 577 (Nev. 1980). As such, the petition must be
dismissed. Sheriff, Clark County v. Jensen, 95 Nev. 595, 600 P.2d 222, 1979 Nev. LEXIS
690 (Nev. 1979); see also Sheriff v. Toston, 93 Nev. 394, 566 P.2d 411 (1977) (holding that a

pre-trial writ of habeas corpus that did not meet the requirements imposed on habeas
petitioners by the NRS was not cognizable in the district court); see also Sheriff of Washoe

County v. Chumphol, 95 Nev. 818, 603 P.2d 690 (Nev. 1979) (pre-trial petition for a writ of

habeas corpus not containing the consent required by subdivision 1(b) of this section and not
verified as required by statute was not cognizable in the district court); see also State v. Eighth
Judicial Dist. Court (Riker), 121 Nev. 225, 231-33, 112 P.3d 1070, 1074-75 (2005)

(“[a]pplication of the statutory procedural default rules to post-conviction habeas petitions is
mandatory,” and “cannot be ignored [by the district court] when properly raised by the State.”)
(emphasis added); see also Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002)

(post-conviction writ for petition of habeas corpus rejected by the Nevada Supreme Court filed
two days late, despite evidence presented by the defendant that he purchased postage through
the prison and mailed the notice within the one-year time limit).

A review of the Court’s electronic filing system shows that Defendant never sought an
extension of time for the filing of the petition, either ex parte or otherwise. As such, his time
for filing the petition ran on August 19, 2016, twenty-one (21) days after the filing of the
preliminary hearing transcript. Defendant filed the instant Petition five-hundred-ninety-five
(595) days late. Since no request was filed, and no extension was granted, the writ is
procedurally barred.

As the Court lacks jurisdiction to hear the writ, the State will not be responding to the
substantive allegations without further order of the Court.

1
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CONCLUSION
Based upon the foregoing, the Court should discharge the writ as being procedurally
barred.

DATED this __ 25th day of April, 2018.

STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

BY _/s/ Michael R. Dickerson

Depu District Attorney
Nevada Bar #013476

CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of STATE'S NOTICE OF MOTION AND MOTION TO
DISMISS DEFENDANT'S AMENDED COURTESY FILING OF DEFENDANT'S PRO
PER PETITION FOR WRIT OF HABEAS CORPUS, was made this & day of April,
2018, by Electronic Filing to:

JESSICA MURPHY, Deputy Public Defender
murphyjw(@clarkcountynv.gov

C. Jimenez
Secretary for the District{Attorney's Offi

MRD/emj/L2
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Electronically Filed
5/7/2018 10:11 AM
Steven D. Grierson

CLERK OF THE CO
NOTC &j‘»} ﬂb

PHILIP J. KOHN, PUBLIC DEFENDER

NEVADA BAR NO. 0556

JESSICA W, MURPHY, DEPUTY PUBLIC DEFENDER
NEVADA BAR NO, 8587

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4685

MurphyJW @clarkcountynv.gov

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
Plaintiff, g CASE NO. C-16-315718-1
V. % DEPT. NO. XIX
JAMES HOWARD HAYES, g
Defendant, %

DEFENDANT’S NOTICE OF WITNESSES,
PURSUANT TO NRS 174.234

TO: CLARK COUNTY DISTRICT ATTORNEY:
You, and each of you, will please take notice that the Defendant, JAMES HOWARD

HAYES, intends to call the following witness in his case in chief:

KEVIN GENE, Investigator, Clark County Public Defender
309 S. Third Street
Las Vegas, NV 89155

CUSTODIAN OF RECORDS or Designee, EXCALIBUR HOTEL
C/O; CSC SERVICES OF NEVADA, INC.  2215-B Renaissance Drive
Las Vegas, NV 89119
ALL WITNESSES NOTICED BY THE STATE IN ANY FILED WINTESS NOTICES
DATED this 7th day of May, 2018.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: _ /siJessica W. Murphy
JESSICA W. MURPHY, #8587
Deputy Public Defender

Case Number: C-16-315718-1
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing NOTICE was served via electronic

e-filing to the Clark County District Atiorney’s Office at motions@clarkcountyda.com on this

7th day of May, 2018.

Case Name:
Case No.:
Dept. No.:

By: /s/Melissa Boudreault

An employee of the
Clark County Public Defender’s Office

James Howard Hayes
C-16-315718-1
District Court, Department XIX
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NOTC

PHILIP J. KOHN, PUBLIC DEFENDER

NEVADA BAR NO. 0556

JESSICA W, MURPHY, DEPUTY PUBLIC DEFENDER
NEVADA BAR NO, 8587

PUBLIC DEFENDERS OFFICE

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

Telephone: (702) 455-4685

MurphyJW @clarkcountynv.gov

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
V.
JAMES HOWARD HAYES,

Defendant,

S S et et et et s’ et o et

DEPT. NO. XIX

Electronically Filed
5712018 11:22 AM
Steven D. Grierson

CLERS OF THE 6025

CASE NO. C-16-315718-1

DEFENDANT’S SUPPLEMENTAL NOTICE OF WITNESSES

PURSUANT TO NRS 174.234
TO: CLARK COUNTY DISTRICT ATTORNEY:

You, and each of you, will please take notice that the Defendant, JAMES HOWARD

HAYES, intends to call the following witness in his case in chief:

ALAN WHITTY, EXCALIBUR HOTEL
Security Assistant Manager or Designee, 2215-B Renaissance Drive
C/O CSC SERVICES OF NEVADA, INC. Las Vegas, NV 89119
ROBERT ZIPAT, EXCALIBUR HOTEL
Excalibur Hotel and Security Investigator or Designee, 2215-B Renaissance Drive
C/O CSC SERVICES OF NEVADA, INC. Las Vegas, NV 89119

DATED this 7th day of May, 2018.

PHILIP J. KOHN

CLARK COUNTY PUBLIC DEFENDER

By: __/s/Jessica W. Murphy

JESSICA W, MURPHY, #8587

Deputy Public Defender

Case Number: C-16-315718-1
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CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that service of the above and forgoing NOTICE was served via electronic

e-filing to the Clark County District Attorney’s Office at motions(@clarkcountyda.com on this 7™

day of May, 2018.

Case Name:
Case No.:
Dept. No.:

By: /s/Melissa Boudreault

An employee of the
Clark County Public Defender’s Office

James Howard Hayes
C-16-315718-1
District Court, Department XIX
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. . . B/12/2018 7:35 AN
Bievan D, Briarson

. . CLERY OF THE GCOURT,
OPI %}E ﬁ%—ﬁ
STEVEN B. WOLFSON '

Clark County District Attorney
Nevada Bar #001565
MICHAEL R. DICKERSON
Deputy District Attorney
Nevada Bar #013476
200 Lewis Avenue

Las Ve%as, Nevada 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
mVs- CASENO: C-16-315718-1
JAMES HOWARD HAYES, aka, .
James Howard Hayes, Jr., #2796708 DEPTNO: ~ XIX
Defendant.

ORDER FOR PRODUCTION OF INMATE
JAMES HOWARD HAYES, aka, James Howard Hayes, Jr., BAC #2796708

DATE OF HEARING: July 11, 2018
TIME OF HEARING: 8:30 A.M.

TO: BRIAN WILLIAMS, Warden of the High Desert State Prison;

TO: JOSEPH LOMBARDO, Sheriff of Clark County, Nevada
Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by STEVEN B.

WOLFSON, Clark County District Attorney, through MICHAEL R. DICKERSON, Deputy
District Attorney, and good cause appearing therefor,

IT IS HEREBY ORDERED that BRIAN WILLIAMS, Warden of the High Desert State
Prison shall be, and is, hereby directed to produce JAMES HOWARD HAYES, aka, James
Howard Hayes, Jr., in Case Number C-16-315718-1, wherein THE STATE OF NEVADA is
the Plaintiff, inasmuch as the said JAMES HOWARD HAYES, aka, James Howard Hayes, Jr.

is currently incarcerated in the High Desert State Prison located in Indian Springs, Nevada and

W:A20132013R10723\3F10723-0PI-(HAYES__JAMES)-002.DOCX

Casa Numbsr: C-18-37157718-1
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his/her presence will be required in Las Vegas, Nevada camméncing‘on July 11, 2018, at the
hour of 8:30 o'clock A.M. and continuing until completion of the prosecution's case against
the said Defendant.

IT IS FURTHER ORDERED that JOSEPH LOMBARDO, Sheriff of Clark County,
Nevada, shall accept and retain custody of the said JAMES HOWARD HAYES, aka, James
Howard Hayes, JIr. in the Clark County Detention Center, Las Vegas, Nevada, pending
completion of said matter in Clark County, or until the further Order of this Court; or in the
alternative shall make all arrangements for the transportation of the said JAMES HOWARD
HAYES, aka, James Howard Hayes, Jr. to and from the Nevada State Prison facility which are
necessary to insure the JAMES HOWARD HAYES, aka, James Howard Hayes, Jr.'s
appearance in Clark County pending completion of said matter, or until further Order of this

Court. %

DATED this H day of June, 2018.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

B%&(Qﬁ%@é& i

Deput District Attorney
Nevada Bar #013476

emj/L2

WAZOI 203 FI07T2RIIFI0723-0P{HAYES __JAMES 002 DOCX
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309 South Third Street, Suite 226

- argument at the time set for hearing this Motion.

Electronically Filed
7/30/2018 8:33 AM
Steven D. Grierson

CLERK OF THE cw
0042 { %m 46

PHILIP J. KOHN, PUBLIC DEFENDER

NEVADA BAR NO. 0556

JESSICA W. MURPHY, DEPUTY PUBLIC DEFENDER
NEVADA BAR NO. 8587

PUBLIC DEFENDERS OFFICE

Las Vegas, Nevada 89155
Telephone: (702) 455-4685
Facsimile: (702) 455-5112
MurphyJW@clarkcountynv.gov

Attorneys for Defendant
ys Jor Defe o DEPARTMENT XIX
DISTRICT COURT NOT CE F HE;\RENG
CLARK COUNTY, NEVADA DATEM IME_B: 24 ¢
APPROVED BY Y>>
THE STATE OF NEVADA, ; '
Plaintiff, ) CASE NO. C-16-315718-1
V. ; DEPT. NO. XIX
JAMES HOWARD HAYES, ;
) DATE: August 15, 2018
Defendant, % TIME: 8:30 a.m.

MOTION TO WITHDRAW AS ATTORNEY OF RECORD
COMES NOW, the Defendant, JAMES HOWARD HAYES, by and through JESSICA

W. MURPHY, Deputy Public Defender, and hereby moves this Court to withdraw the Public

Defender’s Office and appoint alternate counsel,
This Motion is based upon all the papers and pleadings on file herein, the attached

Declaration of Counsel, Memorandum of Points and Authorities in support herecf, and oral

DATED this 27" of July, 2018.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: __/siJessica W, Murphy
JESSICA W. MURPHY, #8587
Deputy Public Defender

Case Number: C-16-315718-1
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DECLARATION

JESSICA W. MURPHY makes the following declaration:

L. I am an attorney duly licensed to practice law in the State of Nevada; I am the
Deputy Public Defender assigned to represent the Defendant in the instant matter, and 1 am
familiar with the facts and circumstances of this case.

2, That, Mr. Hayes has left me numerous voicemail messages accusing me of being
racist, and has yelled “black lives matter’ numerous times.

3. That Mr. Hayes believes I have not shared discovery with him because he is
black. I have informed him many times that I have provided him all the discovery I have
received. However he refuses to believe me.

4. That Mr. Hayes believes that I have not investigated his case because he is black.
I have updated him regarding the investigation with him numerous times and repeatedly asked
for his input and direction.

5. That Mr. Hayes continually files his own pleadings both in the Nevada Supreme
Court and this Court because he does not think [ am litigating his case.

6. That there is a complete breakdown in the attorney-client relationship. At this
point my representation is detrimental to Mr. Hayes and it is in his best interest to have new
counsel so he can feel properly represented and focus on his case.

[ declare under penaity of perjury that the foregoing is true and correct. (NRS 53.045).
EXECUTED this 27" day of July, 2018.

/st Jessica W. Murphy
JESSICA W. MURPHY
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NOTICE OF MOTION
TO: CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the foregoing MOTION TO WITHDRAW
AS ATTORNEY OF RECORD will be heard on August, 15, 2018, at 8:30 a.m. in District Court,
Department XIX.
DATED this 27" day of July, 2018.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By: _ /shfessica W. Murphy
JESSICA W. MURPHY, #8587
Deputy Public Defender

CERTIFICATE OF ELECTRONIC SERVICE
I hereby certify that service of the above and forgoing MOTION was served via

electronic e-filing to the Clark County District Attorney’s Office at motions(@clarkcountyda.com

on this 27" day of July, 2018,

By:  /siMelissa Boudreault

An employee of the
Clark County Public Defender’s Office
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Electronically Filed
9/12/2018 8:26 AM
Steven D. Grierson

CLERK CF THE COEE
ORDR &uﬂé

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHAEL R. DICKERSON
Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

el CASE NO: C-16-315718-1
JAMES HOWARD HAYES, aka ‘
|l James Howard Hayes, Jr., DEPT NO: XIX

#2796708

Defendant.

ORDER DENYING DEFENDANT'S ngp%%lé PETITION FOR WRIT OF HABEAS

DATE OF HEARING: August 29, 2018
TIME OF HEARING: 08:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
29th day of August, 2018, the Defendant not being present, represented by MICHAEL W,
SANFT, ESQ., the Plaintiff being represented by STEVEN B. WOLFSON, District Attorney,
through MICHAEL R. DICKERSON, Deputy District Attorney, without argument, based on
the pleadings and good cause appearing therefor,
i
m
1
i

W:\2013\2013R\107\23\13F10723-ORDR-(HAYES __JAMES)-001.DOCX

Case Number: C-16-315718-1

414




W00 N1y R W N -

| T NG TR N T N6 TR N T NG T N R N i N I R e T e T e S T R R
00 ~I O W W N = D D 00 NI N R W NN = O

The Court findsthe Defendant's Pro Per Petition for Writ of Habeas Corpus was not
filed within the statutory timeframe required by NRS 34.700 and, therefore, is not cognizable
by this Court. -

IT IS HEREBY ORDERED that the Defendant's Pro Per Petition for Writ of Habeas
Corpus shall be, and it is I%EgED.

DATED this i day of September, 2018.

STEVEN B, WOLFSON %

Clark County District Attorney
Nevada Bar #001565

BY é,%éc&
MICHAEL R. DICKER

Deputy District Attorney
Nevada Bar #013476

CERTIFICATE OF SERVICE

I certify that on the IQ‘M day oﬁ@QW , 2018, I mailed a copy of the foregoing Order

to:

JAMES HOWARD HAYES, aka
James Howard Hayes, Jr., #1175077
High Desert State Prison

P.O. Box 650

Indian Springs, NV 89070

BY &WW\/QZ‘AM/

C. Garcia o
Secretary for the District Attorney’s Office

W:2013\ 20130723\ 3F10723-ORDR-(HAYES__JAMES)-001.DOCX
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Electronically Filed
9/18/2018 12:52 PM
Steven D. Grierson

CLERK OF THE CO
NEOJ a Ei’" ’

DISTRICT COURT
CLARK COUNTY, NEVADA
JAMES HAYES,
Case No: C-16-315718-1
Petitioner,
Dept. No: XIX
vs.
THE STATE OF NEVADA,
NOTICE OF ENTRY OF ORDER
Respondent,

PLEASE TAKE NOTICE that on September 12, 2018, the court entered a decision or order in this
matter, a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on September 18, 2018.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Courtnie Hoskin
Courtnie Hoskin, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

L hereby certify that on this 18 day of September 2018, I served a copy of this Notice of Entry on the
following:

By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

The United States mail addressed as follows:

James Hayes # 1175077 Michael W. Sanft, Esq.
P.O. Box 650 228 S, 4" St, 3 Fl
Indian Springs, NV 89070 Las Vegas, NV 89101
/s/ Courtnie Hoskin

Courtnie Hoskin, Deputy Clerk

-1-

Case Number: C-16-315718-1
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Electronically Filed
9/12/2018 8:26 AM
Steven D. Grierson

CLERK CF THE COEE
ORDR &uﬂé

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHAEL R. DICKERSON
Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

el CASE NO: C-16-315718-1
JAMES HOWARD HAYES, aka ‘
|l James Howard Hayes, Jr., DEPT NO: XIX

#2796708

Defendant.

ORDER DENYING DEFENDANT'S ngp%%lé PETITION FOR WRIT OF HABEAS

DATE OF HEARING: August 29, 2018
TIME OF HEARING: 08:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
29th day of August, 2018, the Defendant not being present, represented by MICHAEL W,
SANFT, ESQ., the Plaintiff being represented by STEVEN B. WOLFSON, District Attorney,
through MICHAEL R. DICKERSON, Deputy District Attorney, without argument, based on
the pleadings and good cause appearing therefor,
i
m
1
i

W:\2013\2013R\107\23\13F10723-ORDR-(HAYES __JAMES)-001.DOCX

Case Number: C-16-315718-1
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The Court findsthe Defendant's Pro Per Petition for Writ of Habeas Corpus was not
filed within the statutory timeframe required by NRS 34.700 and, therefore, is not cognizable
by this Court. -

IT IS HEREBY ORDERED that the Defendant's Pro Per Petition for Writ of Habeas
Corpus shall be, and it is I%EgED.

DATED this i day of September, 2018.

STEVEN B, WOLFSON %

Clark County District Attorney
Nevada Bar #001565

BY é,%éc&
MICHAEL R. DICKER

Deputy District Attorney
Nevada Bar #013476

CERTIFICATE OF SERVICE

I certify that on the IQ‘M day oﬁ@QW , 2018, I mailed a copy of the foregoing Order

to:

JAMES HOWARD HAYES, aka
James Howard Hayes, Jr., #1175077
High Desert State Prison

P.O. Box 650

Indian Springs, NV 89070

BY &WW\/QZ‘AM/

C. Garcia o
Secretary for the District Attorney’s Office

W:2013\ 20130723\ 3F10723-ORDR-(HAYES__JAMES)-001.DOCX
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding 1&@9 Q ~;

. (Title of Document)
fled In District Court Case number __ (-~ 1o - 315 218 -

E/ Does not contain the social security number of any person.

-OR-

O  Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:
(State specific law)

-or~

B. For the administration of a public program or for an application
for a federal or state grant.

@m&.@\m Q-2)-218
Signature Date

Jdone i, }l‘(ﬂn

Print Name -

Do PR

Title
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ASTA

IN THE EIGHTH JUDICIA

Electronically Filed
10/10/2018 10:42 AM
Steven D. Grierson

CLERS OF THE 002 5

L DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
V8.

JAMES HOWARD HAYES
aka JAMES HOWARD HAYES, JR.,

Defendant(s),

Case No: C-16-315718-1

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): James H. Hayes
2. Judge: William D. Kephart
3. Appellani(s): James H. Hayes
Counsel:
James H. Hayes #1175077
P.O. Box 650
Indian Springs, NV 89070
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.,

C-16-315718-1

1-

Case Number: C-16-315718-1

423
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Las Vegas, NV 89101
(702) 671-2700

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: Yes
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: June 14, 2016
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Writ of Habeas Corpus
11. Previous Appeal: Yes

Supreme Court Docket Number(s): 73436, 75173

12. Child Custody or Visitation: N/A
Dated This 10 day of October 2018.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: James H. Hayes

C-16-315718-1 2

424




OO e N R W N —

o N [y N [\ [\S] [\ ~ [\ — — — — — — — — — —
00 ~1 N W R W N e OO e 1N R W N = O

® (RIGINAL °

FILED IN OPEN COURT

AINF STEVEN D. GRIERSON
STEVEN B. WOLFSON CLERK OF THE COURT
Clark County District Attorney

Nevada Bar #001565 NOV 07

MICHAEL DICKERSON
Deputy District Attorney &
Nevada Bar #013476 b
200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff,
CASE NO. C-16-315718-1

DEPT NO. XIX

-V§-

JAMES HOWARD HAYES, aka,

James Howard Hayes Jr., #2796708 AMENDED
Defendant. INFORMATION
STATE OF NEVADA
ss:
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka, James Howard Hayes Jr., the Defendant(s)
above named, having committed the crime of ATTEMPT GRAND LARCENY (Category
D Felony/Gross Misdemeanor - NRS 205.220.1, 205.222.2, 193.330 - NOC 56025/56026),
on or about the 9th day of April, 2013, within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such cases made and provided, and against the peace
and dignity of the State of Nevada, did willfully, unlanully, feloniously, and intentionally,
with intent to deprive the owner permanently thereof, e‘l‘tf'empt_ to steal, take and carry away

lawful money of the United States in an amount of $650.00, or greater, owned by another

" €-18-316718-1
AINF
Amended Information

[Ty

WiA2013\2013R107\23\13F10723-AINF-(Hayes__James)-002.docx
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person, to wit: JOSHUA JARVIS, by attempting to steal lawful money of the United States,
an iPhone and other personal items from the said JOSHUA JAVIS.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /%% L

MICHAEL DICKERSON
Deputy District Attorney
Nevada Bar #013476

DA#13F10723X /cmj/L2
LVMPD EV#1304090843
(TK3)

WiAZ013R2013RUI0T2 M 3F10723- AINF{HAYES __JAMES)-002.DOCX
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LED iN OPEN COURT
GPA FIe:‘rrs\/:eu D. GRIERSON
STEVEN B. WOLFSON CLERK OF THE COURT

Clark County District Attorney
Nevada Bar #001565
MICHAEL DICKERSON
Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

VS~ CASE NO: C-16-315718-1

JAMES HOWARD HAYES, aka DEPT NO: XIX
James Howard Hayes, Jr.,
#2796708

Defendant.

GUILTY PLEA AGREEMENT

I hereby agree to plead guilty, pursuant to North Carolina v. Alford, 400 U.S. 25 (1970),
to: ATTEMPT GRAND LARCENY (Category D Felony/Gross Misdemeanor - NRS
205.220.1, 205.222.2, 193.330 - NOC 56025/56026), as more fully alleged in the charging
document attached hereto as Exhibit "1".

My decision to plead guilty by way of the Alford decision is based upon the plea
agreement in this case which is as follows:

The State has agreed to make no recommendation at the time of sentencing. The State
has no opposition to probation with the only condition being thirty (30) days in ihe Clark
County Detention Center (CCDC), with thirty (30} days credit for time served.

I agree to the forfeiture of any and all weapons or any interest in any weapons seized
and/or impounded in connection with the instant case and/or any other case negotiated in
whole or in part in conjunction with this plea agreement.

"
C-16-315718-1
GPA
Gullty Plea Agreemsnt

T

WI2013\2013R107 23\ 3F10723-GPA-(HAYES __JAMES)-004. DOCX
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I understand and agree that, if I fail to interview with the Department of Parole and
Probation (P&P), fail to appear at any subsequent hearings in this case, or an independent
magistrate, by affidavit review, confirms probable cause against me for new criminal charges
including reckless driving or DUI, but excluding minor traffic violations, the State will have
the unqualified right to argue for any legal sentence and term of confinement allowable for the
crime(s) to which I am pleading guilty, including the use of any prior convictions I may have
to increase my sentence as an habitual criminal to five (5) to twenty (20) years, Life without
the possibility of parole, Life with the possibility of parole after ten (10) years, or a definite
twenty-five (25) year term with the possibility of parole after ten (10) years.

Otherwise I am entitled to receive the benefits of these negotiations as stated in this

plea agreement.

CONSEQUENCES OF THE PLEA

By pleading guilty pursuant to the Alford decision, it is my desire to avoid the
possibility of being convicted of more offenses or of a greater offense if I were to proceed to
trial on the original charge(s) and of also receiving a greater penalty. I understand that my
decision to plead guilty by way of the Alford decision does not require me to admit guilt, but
is based upon my belief that the State would present sufficient evidence at trial that a jury
would return a verdict of guilty of a greater offense or of more offenses than that to which I
am pleading guilty.

I understand that by pleading guilty I admit the facts which support all the elements of
the offense(s) to which I now plead as set forth in Exhibit "1".

I understand that as a consequence of my plea of guilty by way of the Alford decision
the Court may elect to treat this offense as a felony or as a gross misdemeanor. If the Court
elects to treat this offense as a felony I may be imprisoned in the Nevada Department of
Corrections for a minimum term of not less than one (1) year and a maximum term of not more
than four (4) years. In addition, I may be fined up to $5,000.00. I further understand that the
minimum term of imprisonment may not exceed forty percent (40%) of the maximum term of

imprisonment. If the Court elects to treat this offense as a gross misdemeanor, I may be

2
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imprisoned in the Clark County Detention Center for a period of not more than three hundred
sixty-four (364) days. In addition, I may be fined up to $2,000.00. I understand that the law
requires me to pay an Administrative Assessment Fee.

I understand that, if appropriate, I will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of any related offense which is
being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to
reimburse the State of Nevada for any expenses related to my extradition, if any.

If the Court elects to treat this offense as a felony or as a gross misdemeanor, I
understand that [ am eligible for probation for the offense(s) to which I am pleading guilty. |
understand that, except as otherwise provided by statute, the question of whether I receive
probation is in the discretion of the sentencing judge.

. 1 understand that I must submit to blood and/or saliva tests under the Direction of the
Division of Parole and Probation to determine genetic markers and/or secretor status.

I understand that if I am pleading guilty to charges of Burglary, Invasion of the Home,
Possession of a Controlled Substance with Intent to Sell, Sale of a Controlled Substance, or
Gaming Crimes, for which [ have prior felony conviction(s), I will not be eligible for probation
and may receive a higher sentencing range.

I understand that if more than one sentence of imprisonment is imposed and I am
eligible to serve the sentences concurrently, the sentencing judge has the discretion to order
the sentences served concurrently or consecutively.

I understand that information regarding charges not filed, dismissed charges, or charges
to be dismissed pursuant to this agreement may be considered by the judge at sentencing.

I have not been promised or guaranteed any particular sentence by anyone. I know that
my sentence is to be determined by the Court within the limits prescribed by statute.

I understand that if my attorney or the State of Nevada or both recommend any specific
punishment to the Court, the Court is not obligated to accept the recommendation.

I understand that if the offense(s) to which I am pleading guilty was committed while |

was incarcerated on another charge or while I was on probation or parole that I am not eligible

3
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for credit for time served toward the instant offense(s).
I understand that if | am not a United States citizen, any criminal conviction will likely

result in serious negative immigration consequences including but not limited to:

1. The removal from the United States through deportation;
2. An inability to reenter the United States;

3. The inability to gain United States citizenship or legal residency;

4. An inability to renew and/or retain any legal residency status; and/or

5. An indeterminate term of confinement, with the United States Federal
Government based on my conviction and immigration status.

Regardless of what I have been told by any attorney, no one can promise me that this
conviction will not result in negative immigration consequences and/or impact my ability to
become a United States citizen and/or a legal resident.

I understand that P&P will prepare a report for the sentencing judge prior to sentencing.
This report will include matters relevant to the issue of sentencing, including my criminal
history. This report may contain hearsay information regarding my background and criminal
history. My attorney and I will each have the opportunity to comment on the information
contained in the report at the time of sentencing. Unless the District Attorney has specifically
agreed otherwise, then the District Attorney may also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty, I understand that I am waiving and forever giving up the
following rights and privileges:

1. The constitutional privilege against self-incrimination, including the right
to refuse to testify at trial, in which event the prosecution would not be
allowed to comment to the jury about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury,
free of excessive pretrial publicity prejudicial to the defense, at which
trial I would be entitled to the assistance of an attorney, either appointed
or retained. At trial the State would bear the burden of proving beyond

a reasonable doubt each element of the offense(s) charged.

3. The constitutional right to confront and cross-examine any witnesses who
would testify against me.

4
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4, The constitutional right to subpoena witnesses to testify on my behalf.
5. The constitutional right to testify in my own defense.
6. The right to appeal the conviction with the assistance of an attorney,

either appointed or retained, unless specifically reserved in writing and
agreed upon as provided in NRS 174.035(3). 1 understand this means I
am unconditionally waiving my right to a direct appeal of this conviction,
including any challenge based upon reasonable constitutional,
jurisdictional or other grounds that challenge the legality of the
proceedings as stated in NRS 177.015(4). However, | remain free to
challenge my conviction through other post-conviction remedies
including a habeas corpus petition pursuant to NRS Chapter 34,

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with my
attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the charge(s) against
me at trial.

I have discussed with my attorney any possible defenses, defense strategies and
circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best interest, and
that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my attorney, and I am
not acting under duress or coercion or by virtue of any promises of leniency, except for those
set forth in this agreement.

1
"
/"
"
"
"
1
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I am not now under the influence of any intoxicating liquor, a controlled substance or
other drug which would in any manner impair my ability to comprehend or understand this
agreement or the proceedings surrounding my entry of this plea.

My attorney has answered all my questions regarding this guilty plea agreement and its

consequences to my satisfaction and I am satisfied with the services provided by my attorney.
NOVENBER
DATED this_F  day of-Sept-ember 2018.

Jarhes Howard Hayes, Jr
De¥endant

AGREED TO BY:

tﬁﬁﬂﬂaépm

Deputy District Attorney
Nevada Bar #013476

6
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CERTIFICATE OF COUNSEL:

1, the undersigned, as the attorney for the Defendant named herein and as an officer of the court
hereby certify that:

1. I have fully explained to the Defendant the allegations contained in the
charge(s) to which Alford pleas are being entered.

2. [ have advised the Defendant of the penalties for each charge and the restitution
that the Defendant may be ordered to pay.

3. I have inquired of Defendant facts concerning Defendant’s immigration status
and explained to Defendant that if Defendant is not a United States citizen any
criminal conviction will most likely result in serious negative immigration
consequences including but not limited to:

a. The removal from the United States through deportation;

b. An inability to reenter the United States;

C. The inability to gain United States citizenship or legal residency;

d. An inability to renew and/or retain any legal residency status; and/or

€. An indeterminate term of confinement, by with United States Federal

Government based on the conviction and immigration status.

Moreover, | have explained that regardless of what Defendant may have been
told by any attorney, no one can promise Defendant that this conviction will not
result in negative immigration consequences and/or impact Defendant’s ability
to become a United States citizen and/or legal resident.

4, All pleas of Alford offered by the Defendant pursuant to this agreement are
consistent with the facts known to me and are made with my advice to the
Defendant.

5. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of
pleading Alford as provided in this agreement,

b. Executed this agreement and will enter all Alford pleas pursuant hereto
voluntarily, and

c. Was not under the influence of intoxicating liquor, a controlled
substance or other drug at the time I consulted with the Defendant as
certified in paragraphs 1 and 2 above.

NOVEm el
Dated: This 7~ day of-September, 2018.

ORNEY FOR DEFENDANT

cg/l.2

7
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHAEL DICKERSON
Deputy District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff,
CASENO. C-16-315718-1

DEPTNO. XIX

-VS-

JAMES HOWARD HAYES, aka,

James Howard Hayes Jr., #2796708 NDED
Defendant. INFORMATION
STATE OF NEVADA
ss:
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court;

That JAMES HOWARD HAYES, aka, James Howard Hayes Jr., the Defendant(s)
above named, having committed the crime of ATTEMPT GRAND LARCENY (Category
D Felony/Gross Misdemeanor - NRS 205.220.1, 205.222.2, 193.330 - NOC 56025/56026),
on or about the 9th day of April, 2013, within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such cases made and provided, and against the peace
and dignity of the State of Nevada, did willfully, unlawfully, feloniously, and intentionally,
with intent to deprive the owner permanently thereof, attempt to steal, take and carry away
lawful money of the United States in an amount of $650.00, or greater, owned by another
i
i

E “| o
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person, to wit: JOSHUA JARVIS, by attempting to steal lawful money of the United States,
an iPhone and other personal items from the said JOSHUA JAVIS.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /%%L

MICHAEL DICKERSON
Deputy District Attorney
Nevada Bar #013476

DA#13F10723X /emj/L2
LVMPD EV#1304090843
(TK3)

WiA2013\201 3R07T2NIF10723-AINF-{HAYES __JAMES)002. DOCX
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES HOWARD HAYES, JR., Supreme Court No. 77151

Appellant, District Court Case No. C315718

Vvs.

THE STATE OF NEVADA,

Respondent. Fl LED
CLERK'S CERTIFICATE JAN ” 1

STATE OF NEVADA, ss. &%ﬁ

I, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER this appeal DISMISSED.”
Judgment, as quoted above, entered this 12th day of December, 2018.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme

Court at my Office in Carson City, Nevada this
January 07, 2019.

Elizabeth A. Brown, Supreme Court Clerk

By: Amanda Ingersoll

Chief Deputy Clerk
B C-16-315718-1
e ‘_, - o _;\x :-: Wwﬁ%‘%"" Court Clerks Cortitcate/Judgn
o 1
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES HOWARD HAYES, JR., No. 77151
Appellant, :
vs,
THE STATE OF NEVADA, FILED
R dent.
sspondent DEC 12 2018

ELIZAR S TH A. BROWN
CLERK O i REME COURT

BY ST CLER
ORDER DISMISSING APPEAL Ry —

This is a pro se appeal from an order of the district court
denying appellant’s pretrial petition for writ of habeas corpus. Eighth
Judicial District Court, Clark County; William D. Kephart, Judge.

Our review of this appeal reveals a jurisdictional defect.
Specifically, no appeal lies from an order denying a pretrial petition for a
writ of habeas corpus. Gary v. Sheriff, 96 Nev. 78, 605 P.2d 212 (1980). The
right to appeal is statutory; where no statute or court rule provides for an
appeal, no right to appeal exists. See Castillo v. State, 106 Nev. 349, 352,
792 P.2d 1133, 1135 (1990). Accordingly, we conclude that we lack
jurisdiction to consider this appeal, and we

ORDER this appeal DISMISSED.

c,'\ULW J.

Cherry

J

Parraguirre Stiglich
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cc:  Hon. William D. Kephart, District Judge
James Howard Hayes, Jr.
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JAMES HOWARD HAYES, JR., Supreme Court No. 77151
Appellant, District Court Case No. C315718
VS,
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: January 07, 2019
Elizabeth A. Brown, Clerk of Court

By: Amanda Ingersoll
Chief Deputy Clerk

cc (without enclosures):
Hon. William D. Kephart, District Judge
James Howard Hayes, Jr.
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR
Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on JAN 112019 .

HEATHER UNGERMANN
Deputy District Court Clerk

RECEWVED
APPEALS

JAN 11 2019 1 19-00803
CLERKOFmECOUR‘I'
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77 "TElectronically Filed
1131/2019 3:16 PM
Steven D. Grierson

CLERE OF THE COﬂ

MOT
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHAEL R. DICKERSON

I?I Igist%gl:ti;;%omey DEPARTMENT XiX

evada bar NOTIGE OF HEARING

200 Lewis Aven __b:&ﬂ

Las Vegas, Nevada 89155-2212 DATEZ TIME__&* %7 +Z0M

(702) 671-2500 APPROVED BY.
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
. CASENO:  C-16-315718-1
S e Hiayew. 11, #2756708 DEPTNO: XX
Defendant.

STATE’S NOTICE OF MOTION AND MOTION TO REVOKE BAIL

DATE OF HEARING: February 4,2019
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through MICHAEL R. DICKERSON, Deputy District Attorney, and files
this Notice Of Motion And Motion To Revoke Bail.

This Motion is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

H
1t
i
i
it

wZQIIRDIIR BTENIIFI0723-NOTM-{Revoke_Bail}00% ducx

Case Number: C-16-315718-1
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NOTICE OF HEARING
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned

will bring the foregoing motion on for setting before the above entitled Court, in Department
XIX thercof, on the 4th day of February, 2019, at the hour of 8:30 o'clock AM, or as soon
thereafter as counsel may be heard.

DATED this 31st day of January, 2019.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ MICHAEL R. DICKERSON
MICHAEL R. DICKERSON
Dcpu?' District Attorney
Nevada Bar #13476

POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On November 7, 2018, the Defendant pled guilty, pursuant to North Carolina v. Alford,

400 U.S. 25 (1970), to Attempt Grand Larceny (Category D Felony/Gross Misdemeanor -
NRS 205.220.1, 205.222.2, 193.330 - NOC 56025/56026). Pursuant to the Guilty Plea
Agreement (GPA), the State “agreed to make no recommendation at the time of sentencing
[and have] no opposition to probation with the only condition being thirty (30) days in the
Clark County Detention Center (CCDC), with thirty (30) days credit for time served.” (GPA

at 1:22-24). Defendant further agreed to the following terms:

[ understand and agree that, if I fail to interview with the Department of
Parole and Probation (P&P), fail to appear at any subsequent hearings in this
case, or an independent magistrate, by affidavit review, confirms probable cause
against me for new criminal charges including reckless driving or DUIL but
excluding minor traffic violations, the State will have the unqualified right to
argue for any legal sentence and term of confinement allowable for the crime(s)
to which I am pleading guilty, including the use of any prior convictions I may
have to increase my sentence as an habitual criminal to five (5) to twenty (20)
years, Life without the possibility of parole, Life with the possibility of parole
after ten (10) years, or a definite twenty-five (25) year term with the possibility
of parole after ten (10) years.
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(GPA at 2:1-9 (emphasis added)).
Prior to the GPA being entered, the State filed Amended Notice of Intent to Seek
Punishment as a Habitual Criminal on August 29, 2017. That notice lists the Defendant’s prior

convictions as follows:

1. That on or about 2007, the Defendant was convicted in the State of Texas,
for the crime of CREDIT CARD ABUSE (Felony) in Case No. 108378501010.
2. That on or about 2011, the Defendant was convicted in the State of
Nevada, for the crime of ATTEMPT POSSESSION OF CREDIT OR DEBIT
CARD WITHOUT CARDHOLDER'S CONSENT (Category E Felony) in Case
No. C270308.

3. That on or about 2017, the Defendant was convicted in the State of
Nevada, for the crime of BURGLARY (Category B Felony) in Case No.
C315125.

(Amended Notice of Intent to Seek Punishment as a Habitual Criminal, August 29, 2017).
The Defendant is currently scheduled to be sentenced by Your Honor on March 6,2019.
STATEMENT OF FACTS AND RELEVANT BACKGROUND
1. The Instant Case — Excalibur Hotel and Casino Burglary

The underlying facts of the this case stem from April 9, 2013, when victim Joshua
Jarvis was sleeping his hotel room at the Excalibur Hotel and Casino while on vacation here
in Las Vegas, Nevada. (See Reporter's Transcript of Proceedings Preliminary Hearing
6/14/16). Mr. Jarvis awoke to hear some “rattling,” then notice the Defendant inside the hotel
room searching through luggage. Mr. Jarvis “freaked out,” jumped out of bed and asked the
Defendant who he was. Id. Defendant immediately attempted to run for the door. Id. Mr.
Jarvis, a United States military Special Forces operator, proceeded to stop the Defendant, pat
him down, and detain him. Defendant then apologized to Mr. Jarvis multiple times. 1d. Mr.
Jarvis photographed the Defendant and the Defendant’s Nevada identification, then allowed
the Defendant to leave. Id. Security and police officers eventually responded to Mr. Jarvis’
hotel room and an arrest warrant was subsequently issued for the Defendant for the crimes of
Burglary and Attempt Grand Larceny.
"
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The Defendant remained at large and the arrest warrant active until April 2, 2016, when
the Defendant was arrested at the Harrah’s Hotel and Casino perpetrating yet another burglary
of a hotel room.

2. Case No. C315125 — Harrah’s Hotel and Casino Burglary

On April 2, 2016, Harrah’s security investigators were conducting an integrity check at
the Harrah’s Hotel and Casino. (See Docket of Case No. C315125: Transcript of Proceedings
Jury Trial - Day 1, Januvary 9, 2017; Transcript of Proceedings Jury Trial - Day 2, January 10,
2017). An integrity check occurs when hotel security investigators stage a room to appear
occupied, including placing money and other valuable items within. Id. The investigators left
the door slightly ajar, to make it appear as if a guest may have forgoiten to close the door, and
conducted surveillance on the hotel room. Id. While conducting surveillance, security
investigators observed Defendant James Hayes walk down the hallway, push the door open,
and walk into the hotel room. Id. Once inside, Defendant surveyed the items inside, and
subsequently stole $350 in bait money from a wallet inside the room. Id. Defendant then
proceeded to search through the other items, including luggage, in the room before leaving.
Security investigators subsequently detained the Defendant with the bait money in his
possession. Id. Defendant did not have permission to be inside the hotel room or take
property. Id. The Defendant was arrested and charged with Burglary of the Harrah’s hotel
room.

On January 10, 2017, following jury trial in which the Defendant testified untruthfully
about his entry into the hotel room, a jury found the Defendant guilty of Burglary. On
February 23, 2017, the court sentenced the Defendant to 21 to 72 months in prison. The
Defendant was released to parole on October 1, 2018.

3. LVMPD Event 190100120467 — Mirage Hotel Burglary

On January 26, 2019, the Defendant yet again committed another hotel-room burglary,
this time at the Mirage Hotel in a room occupied by victim James McGroth. (See Exhibit 1 —
Declaration of Arrest, 190100120467; Exhibit 2 — Voluntary Statement of James McGroth;
Exhibit 3 — Show-up Witness Instructions of McGroth identification of Defendant; Exhibit 4

4
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— Voluntary Statement of Ryan Erhart; Exhibit 5 — Voluntary Statement of James Huang).
Approximately 2:00 A.M., the Defendant entered Mr. McGroth’s room, saw Mr. McGroth,
said “sorry” and exited. Id. The Defendant was uncooperative with security when contacted
in the hotel and gave a story that he was meeting a friend in valet. Id. The story did not check
out, as security escorted the Defendant to valet and there was no friend located there. Id. The
Defendant was also found in possession of a Mirage hotel room key, but was not found to be
currently, or ever in history, a Mirage hotel guest. Id.

In Las Vegas Township Justice Court case number 19F01534X, The Defendant has
been charged by way of Criminal Complaint with Burglary. On January 27, 2019, Justice of
the Peace De La Garza found probable cause for the charge. (See Exhibit 6 - Court Minutes,
19F01534X, 1/27/19).

A status check in that matter is scheduled to be heard on February 2, 2019, regarding
Defendant’s revocation of bail in this case. The Defendant is currently being held in the Clark
County Detention Center on the aforementioned charge with no bail and is schedule for
preliminary hearing on February 12, 2019,

ARGUMENT

Pursuant to NRS 178.487:

Every release on bail with or without security is conditioned upon the
defendant’s good behavior while so released, and upon a showing that the proof
is evident or the presumption great that the defendant has committed a felony
during the period of release, the defendant’s bail may be revoked, after a hearing,
by the magistrate who allowed it or by any judge of the court in which the
original charge is pending. Pending such revocation, the defendant may be held
without bail by order of the magistrate before whom the defendant is brought
after an arrest upon the second charge.

Here, the underlying event charged in 19F01534X, which are detailed for Your Honor
in the sworn declarations attached as Exhibit 1 through 5 show the proof is evident and the
presumption great that the Defendant has committed a felony during the period of his release
from custody in the instant case. Probable cause has been found on that charge by an
independent magistrate. As aresult, the condition precedent in the Guilty Plea Agreement has
been met for the State to regain the right to argue at sentencing and seek habitual criminal

5
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treatment. The State will be arguing for habitual criminal treatment and, therefore,
incarceration in the Nevada Department of Corrections. Accordingly, the State requests
revocation of the Defendant’s release in the instant case in light of Defendant’s continued
felony criminal behavior.
CONCLUSION

In light of the foregoing, the State respectfully requests the Court to grant State’s
Motion to Revoke Bail and hold the Defendant in custody without bail until he can be
sentenced in the instant case.

DATED this 31st day of January, 2019.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s MICHAEL R. DICKERSON
MICHAEL R. DICKERSON
eru? District Attorney
Nevada Bar #13476

CERTIFICATE OF ELECTRONIC FILING
I hereby certify that service of the foregoing, was made this 31st day of January, 2019,

by Electronic Filing to:
MICHAEL SANFT, ESQ.
E-mail Address: michael@sanftlaw.com
/s/ Laura Mullinax
Secretary for the District Attorney's Office
MRD/llm/M-4
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Exhibit 1



LAS VEGAS METROPOLITAN POLICE DEPARMENT

DECLARATION OF ARREST REPORT

TCR1003254
] county Jait [ city Jan 3 Adun [ suvenile Bureau: CCAC

R EVERT# ARRESTEE'S NAME [LAST) {FIRET) (MIBELEY TEERE
2796708 LEV190100120467 HAYES JAMES HOWARD

CHAGE T TEEX | boB HaT WeT FAIR EVES FOR
B ! M 2021870 510" 220 BLK BRC TOLEDRO
"ARRESTEE'S ADDRESS STREET &Y |"8TATE ZIFCODE
4735 DECKOW LAS VEGAS NV gg169

OCCURRED ARREST LOGATION OF ARREST (NUMBER, STREET, CITY. STATE, 2iF CODE)
pate: 172802048 | wes 02:00 | pare: 12612018 i me:03:45 | 3400 LAS VEGAS BLVD S LAS VEGAS NEVADA 89
HIN WU STREET, CITY, STATE 4P ]
3400 LAS VEGAS BLVD S LAS VEGAS NEVADA 89108
" CHARGES f OFFENSES
PC - JC - 50442 - F - ATT BURGLARY
CONNECTING REPORTS (1 YPE OR EVENT NW%
FELONY ARREST PACKET

The undersigned makes the following declarations subject to the penaity of perjury and says: That | am a peace officer
with the Las Vegas Metropalitan Police Department, Clark County, Nevada, being so employed for a period of
approximately 2 year(s).

That 1 leamed the following facts and circumstances which lead me to believe thal the above named subject committed or
was committing the offenses above at the location of 3400 LAS VEGAS BLVDS LAS VEGAS NEVADA 89109 and
that the offense(s) occurred at approximately 02:00 hours on the 26th day of January, 2018,

Details for Probable Cause:
{Body Worn Camera Available)

On January 26th, 2019 while operating as marked patrol units 7M04, Officers E. Varsin P#16252 and A. Fox P#18559
along with marked patrol unit 7M@6, Officers L. Jex P#16622 and D. McElroy P#16985 responded to a call for service at
The Mirage Hotel 3400 § Las Vegas Bivd reference a subject in custody for a possible attempted burglary.

Upon officers amival we made contact with Mirage hotel security. Security stated that a victim had called the front desk
and reported a black male that had enlered his room without his permission while he was sieeping. Hotel security had a
subject in custody that had been identified via his California Driver's License as HAYES, JAMES DOB 2/2/1970. Mirage
Security Officer Apoionio Batoon said that around 0256 hours via security surveillance footage, Hayes was seen enlering
elevator bank S-18 and then seen axiting from elevator bank 2-8. Securily said that this means ihat Hayes had to have
taken the elevator to another floor in order o enter at one bank and exit at another.

Security Officer Brandon Huang was contacted and stated the following:

On 26 January 2019 at approximately 0300 |, Security Officer Brandon Huang, responded to a report of a man entering a
persons room without permission. The man refused to identify himself and attempted 1o leave property. At main valet
Officer Erhart read the man & trespass warning in accordance with NRS 207.200. Control instructed us to bring the man to
processing. He refused and was placed in mechanical restraints, | secured and double locked the restraints. We waiked
back to the processing without further issue.

Officers than made contact with the victim who identified himself verbally as McGroth, James DOB 4/18/1858. MoGroth
stated the following:

| was asleep at approximately 2:00 AM on 1/26/18. | heard my door open. A man walked in approximately 5 feet into my
room. | was startled and sat up in bed. The man was dark complected and wearing @ white jacket. The man saw me. He
Wherefare, Declorant prays that @ findiag be made by o magistrate thot probable covse exists to hold soid person for preliminary hearing fif churges ore ¢ felony or
gross misdemeanor] or for triol {f chorges ore misdecneanor).

Rrresting Offioar: £ VARBIW P4y 1£252
LVMPD B0Z (Rev (28] Word 2013
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

CONTINUATION REPORT

SCOPE 1D: 2796708  EVENT #: LLY180100120467
Page 2 of 2

said "sorry” then left my rocom and closed doar.
Officers then conducted a Show-Up Witness {via LVMPD 497) with McGroth and he stated the foltowing:

I was asked 1o identify subject. He appeared to be the man that entered my room at approx 2 AM. He was also wearing
the same white jacket | saw. t am approximately 80% sure this was same person.

Hayes was read his Miranda Rights via LVMPD 148 at 0331 hours by Officer Fox, to which he replied "yes”. When asked
gbout what took place tonight, he stated he had nothing to say. Security also told officers that when Hayes was confrented
he told securily that he was meeting a friend in valet, but when they escorted im to valet there was no friend there. Once
Hayes was escorted back 1o security located on him was a Mirage Hotel room key. However security stated that Hayes
was not located in Lheir system as a hotel guest, nor was he ever a hotel guest at Mirage

Mayes is a two time convicted ex-felon in Nevada for Burglary and AttPass CC WIO Owner's Consent. He is also a two
time convicted ex-felon in Texas for Fraud Use/Poss of identifying Lnfo and Credit Card Abuse.

Due to the fact that Hayes by night entered a hotel room without the cwners consent with the intent to commit grand or
petit larceny, assault or battery on any person or any felony, or to obtain monay or property by false pretenses, he was
arrested and charged with Attempted Burglary. Hayes was transporied to CCDC where he was booked accordingly.

AdiiAned End ik

Wherefore, Deciorant prays thot o finding be made by a magistrate that probuable cause exists 1o hold said person for preliminary heating {if charges are o feloay or
grass misdemeonor) or for rio! (if charges are misdemeanor),

Arresting Officer: £ VARSIN Pg: LE252

LVMPD $02 (Rey 02/18) Word 2013
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Exhibit 2



LAS VEGAS METROPOLITAN POLICE DEPARTMENT [érom&

Page__‘of 1__ | VOLUNTARY STATEMENT Volgo 12041, 7
- THISPORTION 70 BE COMPLEJED.BY DFFICER" .
Specific Cime - Dale Ocourred I ime Oeoured
AitEnr! Budisi An 7 cl-2b-20t5 | D3P
SzcieiBeat 0 City
ML B County
Your Name (Lst/ Fical § Mitldie) | Social Beourity
Sc’ﬂﬁﬁrcn‘ /fmrs/j ‘1‘/3/5'3‘ ’
Race Sex Weight Eyes | Work Schl {Hours)  {Days O | Busiess / Schoo!
covg. | M Ea Co;%amo%: i
Residence Address:  (Number & Stresl) Bidg/Apt¥ Cily . Siate ‘letodw Res Phons:
. Bus, Phorre; - H
wus, Local Address:  (Number & Strest) Bidg/Apl# Cly Stew  Zip Code Onoupation Depart Dats {If visitor)
|
Beal place o tontact you during the day ' o Bast fme to cantast you during the dey mv«;uwmwy
the Suspect? g

DETAILS A T wos asleey o g‘egwaxfma‘}fff 2.004M 9w 1 /26 /1%
I/h‘fovct my dooy {S’ffm A mou wolhed (v q;ﬁggax(mﬁf
C avto way vpoun, T was sHdgedlrd aud sat Lje i’
hed, The miu was davk zouwpl m‘c sad VAL AN,
3 white | y deleetd . The wmaum svw we, Hesard ‘;wrv “
thea fﬁ’f{‘ wa g rPBing Qud closed doow, :

| HAVE READ THIS STATEMENT AND | AFFIRM TO THE TRUTH AND ACCURACY OF THE FACTS CONTAINED HEREIN, THIS STATEMENT WAS
COMPLETED AT {LOCATION} _34i? S 1A VEbAS Rl inf vy GHI R THE MIAALE

ON THE ?a:mi;n? AT 035 awiewy, 28 .
’ {EIenETu :
PE etk

LVED B8 (REV. 5.08) i




Exhibit 3



LAS VEGAS METROPOLITAN POLICE DEPARTMENT

) . SHOW-UP WITNESS INSTRUCTIONS . -
EVENT# 90100124y
NAME. Jow fS . ME Bt L{, INTERVIEWED BY: 4. FOY
rooRESs: Y00 S, Las 1/ eas Vay _ LOCATION: _HE md#até
. * % -

Rl -

PHONE NUMBER: DATE: Q~26-20, % TIME:_03¢

“In a moment | am going to show you a person who is being detained, This person may or tnay not bea person who
committed the crime now being investigated. The fact that this person Is detained should not cause you to believe or
guess that hefshe is guilly. You do not have to identify anyone. It is just as important to free innocent persons from
suspicion as it is to identify those who are guilty. Please keep in mind that clothing can be easily changed, Please do not
talk to anyone other than police officers while viewing this person. You must make up your own mind and not be
influenced by other witnesses, if any. When you have viewed the person, please tell me whether or not you can make
identification. If you can, tell me in your own words how sure you are of your identification. Please do not indicate in any
way fo other witnesses that you have or have not made an identification. Thank you.”

* .

[-26-1q 0317
55 Sighsture DatelTime

Statement:
1 was dshed +o }Jm‘h%} g‘b?aj-rcl, He awlew;cé +s
be +he mon tuad & enteved My 10 Y u at iae A AA
He ways at’{:a Wf“av‘;ﬂﬁ 'Htf’ sgn/ W[ﬁ%e 5#6&«*"{1« Sl e

I em G;fr’&xima{ﬁlj GOy Suve 'H*?:S War Sdw f Prose

_MW d=26~ 13 2872
ess Sighature DatelTime

L= | 0l-26-2015 SH

Officer Signature DatelTime
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Exhibit 4



| VOLUNTARY STATEMENT 14 01009 suL™

| LAS VEGAS METROPOLITAN POLICE DEPARTMENT [gwomy
Page __L of __.L

o THIS PORTION TOIBE COMPLETED BY DFFICER: ., o, =

Your Name (Lest/ Fiest f Middls) Diate of Birth Sooil Securiy £
ERUART . Kyl Alex § -4~ 19
Race Sex Hei?niu Wolntd Halr Eyes Wark Schd, {Hours)  (Days OF) | Business/ School
whae | ng | LD | 2ebls Ga. | Bea, l TR STIRAGE
Residance Addrass; (Number & Sireef] BldgJApte Chy Statle Zip Code Res, Phons:
| | [ P Bus Phone 209 . 791 o« $7175
Bus. {Locel) Address: (Number & Sireat) SidgAptE Cily State 2 Cods Ocrupetion Dapart Dals (f visitor)
G5As ) [£4S VEGA: W] 89109  Sevwesry .
Besl placs to cantact you gurting the day Bast ime to contard yau duting the day ‘CanYou identlly i Yes
Zﬁ Msﬂ§£‘ the Buspect? I Ho
s ‘ &
DETALS Dy Sackrolay 1/2L/8 ot aoprexi ‘ o=

&5475(&; rei?h o oyl MWZ& qol /£ 170 a--l? Fee.
(riven_amo resuestes] Fo see i :je;:a._f L) TAR S w,g;-_;
ﬁ&(dslé'bﬂ C&.}’;wf.j A T acas A Ass m:A:g[:, e o forin gfﬁ;
mecting a Grend in tHe macn lf-&fig:?l‘ e hen. _ore gerived
pen  rhaen Va../c:{ -z ﬂ’—agrmi hin  that he cwas 90/78 fogfe
;é:gg,zgg;em’ oo e Rroger i Zé%& reqal e Sﬁcéft ‘o
;gdsﬁiw Fhe AKRS 207 300 f:iss'_ éﬁ& Fthen xémﬁadtd/
/z_;:xd’s_éf P 4 &cmﬁy Vs e :‘;4!4&;? % place Mg__&é{ﬁgim__
mechanical reshaintc anol CScorl bt o Lroc.essling for
gutshining I uscol fhe rear arsf ek forestrain fhe subyect
5o te cowlel be glaced b g mechanica] rnesthrants.

| HAVE READ THIS STATEMENT AND | AFFIRN TO THE TRUTH AND ACCURACY qu‘S’{Hg_éAC‘FS CONTAINED HEREN, THIS STATEMENT WAS

COMPLETED AT (LOCATION) : & - Ly, 8V

ONTHE DAYOF __Taahnady AT arpa, 2019,
Wilness/Officen

LNMIPD 05 (REV. 6.08) )
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT [ Eusnd
I VOLUNTARY STATEMENT ] jf),i@(); 2007

" a

ATTEMPT  Bapbisny

| Lotation of Qoourence

Yopr Neme {Last/ Fire} / Middle) Date of Birth Sooisl Bacurity &
Hing andon |, TamlS
Rave Sex Helght Waight Halr Eyss | Wok Schdl (Hours)  (Days DE) | Business / Schoo
Residence Addross:  (Number & Sirest) Bidg.lApL# Cily Sigle 2 Code Res. Phone:
! ; E Bus, Phonm §
Bus, (Local) Address:  (Mmber & Strset) BilglAmH Giy Sele 24 Cods Oorupaiion Dapart Data O visiior)
- " q
B0 S Lo s Bl | 1% Wepa v | 59109
B%Imlucmﬂ&s& yors tuging (he day Bast fine o contac! yau during the day CenYou ldeotfy {3 Yes
Yass . 2245~ 0eS theSuspect? o

._x_m.,é/m /,.2; m/m/f }1 ;»w £ |

MMW A‘+ /g elet oﬁi‘*f,w &é_ﬁ (2od

Al
~+. ;

B ED f';’l' ,{M‘ 2164, Jea L2000 j 'i"*-'
dnd_wis placed in f%@,&j ﬁ(ﬁ'q‘#k L Sopured and Aokl

leeked thy [2stants. Vh walf td_back t2 frolshey Withort
ﬁ/f thes KSve.

{ HAVE READ THIS STATEMENT AND 1 AFFIRNM TO THE TRUTH AND ACCURACY OF THE FACTS CONTAINED HEREIN, THIS STATEMENT WAS

COMPLETED &F (LOCATION) /V{[/&
ON THE DAY OF ar_[) 325

(A i P,




Exhibit 6



Justice Court, Las Vegas Township
Clark County, Nevada

—— Cours it T
L010455593
PC19F01534X State of Nevada vs. HAYES JR, JAMES HOWARD
1/27/2019 9:00:00 AM Initial Appearance Justice Result: Matter Heard
Court {PC Review)
PARTIES State Of Nevada Fattlg, John
PRESENT: Defendant HAYES IR, JAMES HOWARD
Judge: De La Garza, Melisa
Court Clerk: Cardenas, Pompeya
PROCEEDINGS
Hearings: 1/28/2019 8:30:00 AM: Status Check on Filing of Criminal Complaint Added
Events: Probable Cause Found

72~-Hour Hearing Completed

Counsel Provisionally Appointed

2. Robison, Esq- Public Defender provisionally appointed for limited purposes of first appearance hearing.
Ball Argument Heard

The Court has heard arguments from the prosecution and defense counsel regarding custody of the
Defendant

Bail Reset - Cash or Surety
Counts: 001 - $0.00/$0.00 Total Bail
HMotion to Continue - State
Granted

Continued for Status Check on filing of Criminal
Complaint

Las Vegas Justice Court: Department 70 Case PC19F01534X Prepared By: pallanj
LVIC_RW _Criminal_MinuteOrderByEventCode 1/27/2019 11:25 AM
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Electronically Filed
3M2/2019 9:03 AM
Steven D. Grierson

| CLERK OF THE Cogf1
Jocp &!&A'

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
Vs CASENO:  C-16-315718-1
JAMES HOWARD HAYES aka .
James Howard Hayes, Jr. DEPTNO:  XIX
#2796708
Defendant.
JUDGMENT OF CONVICTION
(PLEA OF GUILTY-ALFORD)

The Defendant previously appeared before the Court with counsel and entered a plea of
guilty pursuant to Alford Decision to the crime of ATTEMPT GRAND LARCENY (Category D
Felony/Gross Misdemeanor) in violation of NRS 205.220.1, 205.222.2 193.330; thereafter, on the 6o
day of March, 2019, the Defendant was present in court for sentencing with counsel MICHAEL W.
SANFT, ESQ., and good cause appearing,

THE DEFENDANT IS HEREBY ADJUDGED guilty of said offense under the felony
statute and SMALL HABITUAL Criminal Statute and, in addition to $25.00 Administrative
Assessment Fee plus the $3.00 DNA Collection Fee, the Defendant is sentenced to - a MAXIMUM
of ONE HUNDRED SEVENTY-FOUR (174) MONTHS and a MINIMUM of SIXTY (60)
MONTHS in the Nevada Department of Corrections (NDC), CONSECUTIVE to C315125; with
TEN (10) DAYS credit for time served. As the $150.00 DNA Analysis Fee and Genetic Testing

have been previously imposed, the Fee and Testing in the current case are WAIVED.

DATED this /’)‘é day of March, 2019.

YUl k.ot

WILLIAM D. KEPHART

DISTRICT COURT J UDGFQ//’

‘ﬁsuiny Plea with Sent (before trel) €] ity Piee with Sent. (during tief
0 Transterred (befora/during tiel)  £3 Convittion
T Other Manner of Disposition

0 Nalle Prosequi {before {rial) Bench (Non~Jury) Trial
[J Dismissed {after diversion) 3 Dismissed (during trtal}
0 Dismissed (bafore trial) 3 Aoquinei

Case Number: C-16-315718-1
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" F.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson , Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

March 27, 2019

Attorney: Michael W. Sanft Case Number; C-16-315718-1
Sanft Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counse! deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(bX2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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Deféndént/ In Propria Person

Post Office Box 650
Indian Springs,Nevada 89018

h
IN THE ES JUDICAL DISTRICT COURT OF THE STATE

OF NEVADA IN AND FOR THE COUNTY OF ( ]éﬂk

The State of Nevada ’

Vs

Rl H &@[{5 ,

Plaintiff,

Case No. ( ‘l!g',i!ﬁ 2123 “
pepe vo._YAX. (9

Defendent.

i

e

MOTION TO MODIFY AND/OR CORRECT

ILLEGAL SENTENCE

Date c¢f hearing :

Time of hearing :

COMES NOW, DEFENDENT,MHHJ@__, proceeding

n proper person, hereby motion this Honorable Court

pursuant to N.R.S 176.555 and Edwards v. state.

This motion is made in based upon all papers and pleadings

on file, the points and authorities and exhibits attached

5

eﬁg to.
P’

-~y

373

=t

wd L4

Y,

=

L

. ;Dged: this 23 day of H‘Sﬁﬂh, 209 .

v

Y%
DEFEADENT/ <

Tz U Mevies 1125632

473




Case No. "lk -3‘67'9"‘

: pept. No. X I

4

’ IN THE 8% JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

: IN AND FOR THE COUNTY OF

8 The State of Nevada ;

9 Plaint{iff, ;

10§ vs. ) Case No. C- 16T 1518 -
0| Jeves Ul pepeo. XIX

12 Defent‘dant, % Docket

13

14 NOTICE OF MOTION

15 YOU WILL PLEASE TAKE NOTICE, that _ MOTION TO MODIFY AND/OR

16 CORRECT ILLEGAL SENTENCE s
17 ¥ will come on for hearing before the above-entitled Court on the & day of l I@E@h ,20 _B_
18§ at thehourof ___ o’clock ___. M. In Department __ of said Court.

19

20f CCFILE

21

2|  paTED: tisZ3 dayor Mrech 2089,

23

24

25

26

27

28
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POINTS AND AUTHORITIES

"Motion to modify sentence"” is limited in scope to sentences
based on mistaken assumptions about defendent's c¢riminal record
which work to defendant's extreme detriment, while " Motion to
correct illegal sentence " addresses only facial legality of

sentence. State v. Pistrict Court, 100 nev. 90, 97, 677 p.2d 1044

1048 (1984), and Edwards v. State, 918 p.2d 321 (nev. 1996)}.

Further N.R.5 176.555 Motion to Modify and/or Correct a
sentence, may be filed at any time.
Defendant herein alleges that his sentence should be modified
and/or corrected pursuant to the following facts.
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Theraby, pursuant to the facts and the law stated herein,

Defendant, reguest that his sentence be modified/corrected as

follows: bu bawda et eNd omhzl e 4% omandmast
Vadlehmad DeuNe Jngredyy’, Do o sneoererd PIT end
consinbione) vidiodnis ond Zmwlgehle ond }Jaahm
Suspeet Ehdaﬁ_ ghet dhe &Q(&d unm\ ADA bu redth

M_Nn\( Seeed.

Dated;this 2% DAY OF%&) , 20 !a

s W e * 2140

X #
Defféndant opria berson



1 CERTFICATE OF SERVICE BY MAILING
2 L, &f‘ﬂﬁ% ﬁ E‘(&[Ef) , hereby certify, pursuant to NRCP 5(b), that on thisza
3{ day of | f@ﬂ:h , 20 l‘i I mailed a true and correct copy of the foregoing, “M
| MeaSy il e repret Tllege) Senshenie
5 | by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
- 6 § addressed as follows:
7
8 %ﬁ%@
9 )39, N\
£K9)a5
10
11
12
13
14
15
16
173 CCFILE
18
1o} DATED: wis 27 dsyof [MeECh 209
20
21 ' EL%@;&—SQE%
zz Post Office box 650 [HDgP] crsonam
- IN FORMA PAUPERIS:
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26
27
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