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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN
AND FOR THE COUNTY OF CLARK

Plaintiff,

Jores N );lagz * 2298

Defendant.

CASENO. C-1o~-J15718 -
DEPT.NO. XiX

NOTICE OF APPEAL

Notice is hereby given that O‘él! £ H HE%!E , Defendant above-named,

hereby appeals to the Supreme Court of Nevada from

Jase) Gidaona) fbe
cowieknd ot ngr demdd (R NRS 206.222.2

entered in this action on the %"& day of %_, 2019.

DATED this 2D

MAR 28 2019
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inal Judgment or an Order (describe it) on the lines above, Il

C-16-315718-1
NOASG

Notice of Appeal (criminal)
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IN THE EIGHTH JUDICIA

Electronically Filed
4/12/2019 2:50 PM
Steven D. Grierson

CLERS OF THE 002 5

L DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
V8.

JAMES HOWARD HAYES
aka JAMES HOWARD HAYES, JR.,

Defendant(s),

Case No: C-16-315718-1

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): James H. Hayes
2. Judge: William D. Kephart
3. Appellani(s): James H. Hayes
Counsel:
James H. Hayes #1175077
P.O. Box 650
Indian Springs, NV 89070
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.,

C-16-315718-1

1-

Case Number: C-16-315718-1
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Las Vegas, NV 89101
(702) 671-2700

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: Yes
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: June 14, 2016
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Judgment of Conviction
11. Previous Appeal: Yes
Supreme Court Docket Number(s): 73436, 75173, 77151
12. Child Custody or Visitation: N/A

Dated This 12 day of April 2019,

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: James H. Hayes

C-16-315718-1 2
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 37 Fl.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

April 15,2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)}(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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R 175077

Defendent/ In Propria Person

Post Office Box 650

Indian Springs,Nevada 89018

IN THE zif\JUDICAL DISTRICT COURT OF THE STATE
OF NEVADA IN AND FOR THE COUNTY OF Cf&&k

The State of Nevada ’

| Plaintiff,

Vs

| Case No. C-\&rﬁlf?lg‘l
/‘h-’

SN

Defendent.

" Dept NO. XIK

MOTION TO MODIFY AND/OR CORRECT

ILLEGAL SENTENCE j&bDEMDuM“

Date of hearing :

Time of hearing :

COMES NOW, DEFENDENT, ,: [%ﬂ)ﬁ A. !‘:‘E! |I;_E> . proceeding

in proper person, hereby motion this Honorable Court
pursuant to N.R.S 176.555 and Edwards v. state.
ﬁ This motion is made in based upon all papers and pleadings

on file, the points and authorities and exhibits attached

re to.
here-;

s oéted';f this ﬁ,ﬂmday of M&Rﬂll 2009 .

5 )l “Isey

DEFEMDENT/ ,
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POINTS AND AUTHORITIES

"Motion to modify sentence" is limited in scope to sentences
based on mistaken assumptions about defendent’s criminal record
which work to defendant's extreme detriment, while " Motion toc
correct illegal sentence " addresses only facial legality of

sentence. State v. District Court, 100 nev. 90, 97, 677 p.2d 1044

1048 (1984), and Edwards v. State, 218 p.2d 321 (nev. 1996).

Further N.R.S 176.555 Motion to Modify and/or Correct a

sentence, may be filed at any time.

Defendant herein alleges that his sentence should be modified

and/or corrected pursuant to the following facts.

SEpie %£ mmﬁ{s mQ dusth
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Theraby, pursuant to the facts and the law stated herein,

Defendant, request that his sentence be modified/corrected as

3 [ o) t>‘ 595 c

follows:

aldk Nad

Dated:;this &4 DAY or Mepch |, 20 q .

B N9eh
Defendant/proﬂggg perésﬁl2
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CERTFICATE OF SERVICE BY MAILING

L Jane 1 o

, hereby certify, pursuant to NRCP 5(b), that on'this A1
day of MNarch 20 {9 I mailed a true and correct copy of the foregoing, Mlﬁﬂ)ﬂ
P Medfy and e Crad Tilega) Sanee "AdDdaiiM’
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows:

Cleek @ She Cayeds s
O LpNns Adr: J9 Yo =
o L24 NP
CC:FILE
DATED: this 24 day of M‘eﬁeh 2019 .
/In Propria Personam
Post Office box 650 [HDSP]
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MDQ?N ')D

Modiky 2 2pict Tlleasl v ANMRSBUM

(Title of Document})

filed in District Court Case number (\_- \lo - 3 IS"Z \8 2

E-}'/ Does not contain the social security number of any person.

-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

J-2-2619

Signgture Date

o
& . tRdy

Print Name

A

Title
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Case No. C-!(p-i‘nlS'llB l

2 Dept. No. !“/:
3
4
’ IN THE 8% JUDICIAL DISTRICT COURT OF THE STATE 0O
F NEVADA
: IN AND FOR THE COUNTY OF ( lﬁ(ﬁ&
8 The State of Nevada )
9 Plaintiff, %
10§ vs. % Case No.c,“llo‘ﬂ 15 N& -
it :ré;!\lrj) & bE';L?Q s ; DeptNo.l[L
12 Defentdant, %) Docket
13

14 NOTICE OF MOTION

15 YOU WILL PLEASE TAKE NOTICE, that _ MOTION TO MODIFY AND/OR

L
16 CORRECT TLLEGAL, SENTENCE ‘AN)L"“N_\M

17§ will come on for hearing before the above-entitled Court on the day of 20

18 {§ at the hour of o’clock . M. In Department ___, of said Court.
19
20§ CC:FILE

2)  DATED: this &1 dayor Mawch | 20A

28
JRT
(2]
<
p—]
>

;mmg(_ﬂtw#—ﬂm

/In Propria Personam

D
h
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yhsE Y
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5 B Moy, 136077 FILED
Propria Per
IP;1ods't Ugicg go;:?psoagfﬁs):%:j;m APR 2 9 2019
ian Springs, Nevada .
kb

IN THE 8 Lh JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF _( |Qf E

Plashity

Vs, Case No. C--Ig—ﬁ'lﬁ?lB-l
_,: iﬁ! {1d) l‘L L}',:cﬂ_(d(_r)- t_ Dept. No. ﬂl i

Docket

Date of Hearing: | “ e 5 7/0[6
Time of Hearing: 2150 M/f
"“ORAL ARGUMENT REQUESTED, Yes _ No _‘é’
COMES NOW, Defendant, gm }-\ . (‘{l d A , proceeding in proper person,
moves this Honorable Court for an ORDER Granting him pJennission to withdraw his present counsel

of record in the proceeding action, namely,
Cae Ne, CAtL-315 78 -

This Motion is made and based on all papers and pleadings on file with the Clerk of the Court

which are hereby incorporated by this reference, the Points and Authorities herein, and attached

Affidavit of Defendant.

. DATED: this 24 day of Aﬁﬁ L . 2l9
!
o BY: 41)%

/In Proprig Persbnam
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POINTS AND AUTHORITIES

NRS 7.055 states in pertinent part:

1. An attomef\{ who has been discharged by his client shall upon demand and payment of the fee
m the client, immediately deliver to the client all papers, documents, pleadings and itemsr
of tangible personal property which belong to or were prepared for that client.

due from t

2. .. Ifthe court finds that an attorney has, without just cause, refused or neglected to obey its
order given under this section, the court may, after notice and fine or impnison him until the
contempt purged. If the court finds that the attorney has, without just cause, withheld the
client’s papers, documents, pleadings, or other property, the attorney is liable for costs and

attorney’s fees.

Counsel in the above-entitled case was court-appointed due to Defendant’s indigence. Defendant
does not owe counsel any fees.
WHEREFORE, Defendant prays this Honorable Court, Grant his Motion to Withdraw Counsel
and that counsel deliver to Defendant all papers, documents, pleadings, discovery and any other

tangible property which belong to or were prepared for the Defendant to allow Defendant the proper

assistance that is needed to insure that justice is served.

DATED: this £2- day of Aim 209

501

/InPropria'Personam
Post Office Box 650 [HDSP]
Indian Springs, Nevada 89018

Respectfully submitted,

#




we: QE0Es Wby v 1195072

HIGH DESERT STATE PRISON
P.O. BOX 650
INDIAN SPRINGS, NEVADA 89018

DATE: J—‘ - 22—’ 2,&\C|
o (lek (!@;@; bfﬁ[

20 LA A\{c
kas, Versas (N
29165 -1k

SUBJECT: TERMINATION OF COUNSEL/TRANSFER OF RECORDS

ease w.: " =)o - Z19 2B
DEPT. NO.: 'K_]\L

CASE NAME:

Coned Dept Wiy Mhee] | Sanst €59-

Please be advised that fram this date forward, your authority as Atrtorney
of Record in the above-stated action is hereby terminated. All of the professional
reiations of Attormey and Client do hereby cease.
Please enter vour withdrawal from this action with the Court immediately.
Pursuant to NRS 7.055, I respectfully request that you deliver to me,
forthwith, all documents, papers, pleadings and tangible perscnal property that
is in your possession that relates to the above-named action.
Your prompt attention to this request is genuinely appreciated.

Respectfully,
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CERTFICATE OF SERVICE BY MAILING
I JAM hereby certify, pursuast to NRCP S(b), that on this 7

day of Aix L ,ZOﬁImaﬂedatme and correctcopyofthe foregoing, “ _ﬂ_{ﬂggg_
to Withdee Cowns] »

20
21

23
24
25
26
27
28

by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows: .

e

e
L

A2 J1))

~rRYrAT

CC:FILE
DATED: this 22_day of ,éqy,) ,2009.

1) :
- nll‘l'l‘l-l %, "‘J_.-’IIULYHL'
Itr Propria Personam
Post Office box 650 (HDSP]

Indian Springs. Nevagy.
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding I\I\DQ(M

To Nethdeaw douise]

(Title of Document)

filed in District Court Case number C “1lo *3 lgq‘ ‘8 - [

G/ Does not contain the social security number of any person.
-OR-

U Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Jemen W s

Print Name

d

Title

504



LA WEGAS
23 APR 1%
FH S L

(lagk mgiﬁy Nisted Coues

o ek of $he Caels
265 Laws AE: 7P Hwe
[ 25 \eers | Nevede
89199 -11D

T sistfsjatia T il ity

505



Jooes A phauss 21195072 FILED 4

/ In Propria Personam APR 29 2019
2 || Post Office Box 650 [HDSP]

Indian Springs, Nevada 89018 %%‘o‘ﬁﬁ?

—

[#8]

5 DISTRICT COURT
6 CLARK COUNTY, NEVADA
7
: Dot}
10§ vs. ; Case No, { "Qg"ﬂa 15_'218"
11 S@lﬂ@ H HUJ ‘S ; Dept No._&_'_L_
12 3 ; Docket
13 )
14 I

IS  YOU WILL PLEASE TAKE NOTICE, that J‘amﬁﬁ }4 L(%lf =3
_ J

16

1 ,
17 § will come on for hearmg before the above-entitled Court on the % day of “ A h Z(Ii,
18 || at the hour of & 30 ciock . M. In Department __ of said Court.
19

20 [ CC:FILE
21

22§  DATED: this 22_day of Apul L2018,

23

24 BY: /\}\’dmt"ﬁ H mC’i

L ) # W50
25 -

In"Propria Personam

26
27
28
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DISTRICT COURT
(el COUNTY, NEVADA

Sae of Naveya
vs. Case No. :Ily%lf?l%'

o Dept. No. K | L
Jﬂmﬁq@ )) Docket

ORDER

Upon reading the motion of defendant, , \RM\E U R requesting
withdrawal of counsel, ) t , Esq., of the Clark county Public

Defender’s Office, and Good Cause Appearing,

IT IS HEREBY ORDERED that defendant’s Motion for Withdrawa! of Counsel is
GRANTED.
IT IS HEREBY FURTHER ORDERED that Counsel deliver to defendant at his address, all

documents, papers, pleadings, discovery and any other tangible property in the above-entitied case.

20

—— Y —_—

DATED and DONE this day of

DISTRICT COURT JUDGE
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" Fl.
LAS VEGAS, NEVADA 89155-1160

(702) 671-4554
Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator
June 04, 2019
Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law : Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101
Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Or Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed
Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not

be filed

but must be marked with the date received and a copy

forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,

DC Criminal Desk # 7
Deputy Clerk of the Court
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RECTIVEDS

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

JeUS H . Newjes * 1195092
Defendent/ In ropria Person

Post Office Box 650
Indian Springs,Nevada 89018

IN THE & JUDICAL DISTRICT COURT OF THE STATE

OF NEVADA IN AND FOR THE COUNTY OF (' {%ﬁk

The State of Nevada '
Plaintiff,

'S : Case No. { -lig-,”ﬂglfjl
Fooes N poges

fendent.
Defendent Dept No. l(a

MOTION TO MODIFY AND/OR CORRECT

ILLEGAL SENTENCE

Date of hearing :

Time of hearing :

COMES NOW, DEFENDENT, \ b[le) A Hﬂ! !‘-fi + proceeding

in proper person, hereby motion this Honorable Court
pursuant to N.R.S 176.555 and Edvards v. state.
This motion is made in based upon all Papers and pleadings

on file, the points and authorities and exhibits attached

here to.

Dated; this 3o day of QUMJE | 2019 .

ﬂm
ES
DEFEPJDE}N{%JM
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POINTS AND AUTHORITIES

"Motion to modify sentence" is limited in scope to sentences
based ¢n mistaken assumptions about defendent's criminal record
which work to defendant's extreme detriment, while " Motion to
correct illegal sentence " addresses only facial legality of

sentence. State v. District Court, 100 nev. 90, 97, 677 p.2d 1044

1048 (1984), and Edwards v. State, 918 p.2d 321 (nev. 1996} .

Further N.R.S 176.555 Motion to Modify and/or Correct a
sentence, may be filed at any time.
Defendant herein alleges that his sentence should be modified

and/or corrected pursuant to the following facts.
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Theraby, pursuant to the facts and the law stated herein;,

Defendant, reguest that his sentence be modified/corrected as

followS' mhmgﬂgg dﬂgﬁki “i @!!tﬁiﬁ ﬂ!, i ﬂ)f ('QLE:!: Qg‘“

1._~ U = DE ENNHECL.
gbti-l LtuiL AL quﬂ | s;.fq " e ~

Jede o *
AJENER N B 0
Defendant/propria person
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CERTFICATE OF SERVICE BY MAILING

1, JAY AN hereby certify, pursuant to NRCP S(b), that on this 3 _
day of Suld[- , Zoﬂ_, I mailed a true and correct copy of the foregoing, “ M(Ii\%\
ond| o ('oarect Zilege| Sastade .
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows:

Clerk C\'? e Cﬂés} < ‘"ilﬁ'.' _]; _

2! m { /) .lim o
SEYA &’*"muimnm 2
CCFILE

DATED: this ﬁ_duy of JUME: ,2019.

/In"Propria Personam
Post Office box 650 [HDSP]

INYORMA PAUPERIS:

~13-
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding MD‘Q\DI\&

Me of (& a | -

(Title"of Docurhent)

filed in District Court Case number &‘ l(o ‘31‘5 Q |g‘f

EQ/ Does not contain the social security number of any person.
-OR-

a Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or—

B. For the administration of a public program or for an application
for a federal or state grant.

Q[mmﬂ@mm_ o319
Signgture Date

Janes ). H@g‘éﬁ

Print Name

Delaidas

Title

~4H -
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHAEL DICKERSON
Dcpu?' District Attorney
Nevada Bar #013476

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASENO. C(C-16-315718-1
-VS-
DEPTNO. XIX
JAMES HOWARD HAYES, aka,
James Howard Hayes Jr., #2796708 AMENDED
Defendant. INFORMATION
STATE OF NEVADA
sS:
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka, James Howard Hayes Jr., the Defendant(s)
above named, having committed the crime of ATTEMPT GRAND LARCENY (Category
D Felony/Gross Misdemeanor - NRS 205.220.1, 205.222.2, 193.330 - NOC 56025/56026),
on or about the 9th day of April, 2013, within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such cases made and provided, and against the peace
and dignity of the State of Nevada, did willfully, unlawfully, feloniously, and intentionally,
with intent to deprive the owner permanently thereof, atlempt to steal, take and carry away
lawful money of the United States in an amount of $650.00, or greater, owned by another
i
H

EXH ' B,T & l i WA20132013F\107233F 10723- AINF-(Hayes__Junes}002 docx
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person, to wit: JOSHUA JARVIS, by attempting to steal lawful money of the United States,
an iPhone and other personal items from the said JOSHUA JAVIS.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY %%L

"MICHAEL DICKERSON
Deputy District Attorney

Nevada Bar #013476

DA#13F10723X /cmj/L2
LVMPD EV#1304090843
(TK3)

W01 IAIOTIN IFIOTE-AINF(HAYES_JAMES)-002, D0CX
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Electronically Filed
06/17/2016 02:44:33 PM

INFM e i.M

STEVEN B. WOLFSON
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565
MICHAEL DICKERSON
Deputy District Aftorney
Nevada Bar #013476
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
S‘IOZ) 671-2500
ttorney for Plaintiff

LA. 6/23/16 DISTRICT COURT
113(1)):00 AM CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
“VY5~ DEPT NO: XII

CASE NO: C-16-315718-1

JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708

Defendant. INFORMATION

STATE OF NEVADA

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka James Howard Hayes, Jr., the Defendant(s)
above named, having committed the crime of BURGLARY (Category B Felony - NRS
205.060 - NOC 50424), on or about the 9th day of April, 2013, within the County of Clark,

88.

State of Nevada, contrary to the form, force and effect of statutes in such cases made and
provided, and against the peace and dignity of the State of Nevada, did then and there wilfully,
unlawfully, and feloniously enter, with intent to commit larceny, Room No. 17151, of the

i

i

i

i

W2013C013RI0T23\3F 10723-INFM-(HAYES__JAMES)-001.DOCX
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EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,
Clark County, Nevada, occupied by JOSHUA JARVIS.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #301565

» (4
BY 77 4. ﬁm;__——— 7
"MICHAEL DICKERSON
Deputy District Attorney
Nevada Bar #013476

2

W:20132013R 10723\ 3F10723-INFM-(HAYES __JAMES)-001.DOCX
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*PAGE 1 ofF 1 O vor [ eopy cam LAS VEGAS METROPOLITAN POLICE DEPARTMENT

*n/cs#* 2796708 CInewn TEMPORARY CUSTO DY RECORD *ARREST DATE: ___ 21412019 *ARRESTTIME: 1624
[ suveNILE [onasamPLe TAKen X DNA NOT REQ'D (* DENOTES OFFICER REQUIRED FIELD) *EVENT #:
CO. SGT APPROVAL *CO-DEF: N
< REBOOK 3 ABseENTIA [0 Form6 O nooc [ exT TO LAS VEGAS Owe Ouwwo Onv  CcourtesyHoo [ DETAINER
“INTAKE NAME (AKA, ALIAS, ETC.)  LAST FIRST MIDDLE TRUE NAME  LAST FIRST MIDDLE
HAYES JAMES HOWARD HAYES JAMES HOWARD JR
*HOME ADDRESS {STREET # AND STREET NAME) BLDG./APT.# | *CITY *STATE *ZiP *PLACE OF BIRTH
4735 E DECKOW 21 LAS VEGAS NV 89169 TOLEDO, OHIO
*DATE OF BIRTH *RACE | HISPETHN| *SEX *HEIGHT | “WEIGHT | "HAIR *EVES *SOCIAL SECURITY # *CITIZENSHIP *ALIEN REGISTRATION # | [] Us vETERAN
02/02/1970 B M 510" 220 BLK BRO USA [ AcTIvE miLTARY
“LOCATION OF CRIME (STREET ADDRESS, CiTY, STATE, z7) B cc [ *LOCATION OF ARREST (STREET ADDRESS, CITY, STATE, ZIF) T crizen's ArResT
REMAND DC 19 LAS VEGAS, NV 89101 CCDC LAS VEGAS, NV 89101 > NV-2E-51-L . BQ sPEAKS ENGLISH
*ARR** | "COURT “# *NOC * N . - -
TYPE JURIS "WARRANT#/CASEE | onrs cooe M_GM F CHARGE LITERAL ORD / NRS BAIL EVENTH#/ NiC#
RM Dc C-16-315718-1 1 56025 OOK ATT GRAND LARCENY, LESS THAN $3500 205.222.2 NO BAIL
ooa
oogon TAPP 03/06/19 @ 0830 DC# 19 FOR SENT
ooo
ooa
oaa
*OTHER JURISDICTION: *ARREST TYPES:

PC ~ PROBABLE CAUSE BS — BONDSMAN SURRENDER BW = BENCH WARRANT AW — ARREST WARRANT RM —REMAND GJI = GRAND JURY INDICTMENT

TIME STAMP JOSHUA D FERRY 7398 MPD oT FIRST APP DATE: TIME STAMP
AT BOOKING TARRESTING OFFICER SIGNATURE RINTED NAME =" YAGENCY * SECTOR/EAT AT RELEASING
2/412019 4:25 PM OF ARREST TIME:
OTHER
*TRANSPORTING OFFICER SIGNATURE *PRINTED NAME “Pi *AGENCY AREA CMD COURT: [ JusTicE
[ muiciear [ suveniLe
"EMERGENCY CONTACT
NOTGIVEN NOTGIVEN CUSTODY RELEASED TO [l stoear [JoR ReL
*RELATIONSHIP NAME
NOT PROVIDED Oec Jrao.
“PHONE NUMBER POSITION
P# T439728 JUDGE; P
*EMAIL ADDRESS AGENCY
poc DisT P# REL REV PH
PID: 1:1 RT LT RI LI SCORE: SCORE 1IN RT LT Rt LI SCORE:
[J POLICE RECORDS COPY [0 COURTS COPY [ DSD RECORDS COPY [1 PROCESSING COPY

o2 5 cONTWORD 2 Q ixjou U (o
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JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA

75 "y 7
THE STATE OF NEVADA, B
' JUSTULE SOUHT
Plaintiff, L LIS VETAS REVADA
(RS ];*\ —im GASE NO: 13F10723X
-Vs- BT
DEPTNQO: 3
JAMES HOWARD HAYES, aka,
James Howard Hayes, Jr. #2’5’96708,
Defendant. CRIMINAL COMPLAINT

The Defendant above named having committed the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor - NRS 205.220.1, 205.222.2, 193.330), in the manner following, to-wit: That
the said Defendant, on or about the 9th day ot" April, 2013, at and within the County of
Clark, State of Nevada,
COUNT 1 - BURGLARY

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINO, located at 3850 South
Las Vegas Boulevard, Las Vegas, Clark County, Nevada, occupied by JOSHUA JARVIS.
COUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, unlawfully, feloniously and intentionally, with intent to
deprive the owner permanently thereof, attempt to steal, take and carry away, lead away or.
drive away personal property of a value of $650.00 or more, lawful money of the United
States, belonging to JOSHUA JARVIS, to-wit: lawful money of the United States, an iPhone
and other personal items, by taking and/or moving items within the room, but was stopped

before he could take all the items.

"
i
" e T T
" E;:-Em Complain |
~ ) AN -
ENHBT T
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All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada. Said Complainant

makes this declaration subject to the penalty of perjury.

S T .C(

13F10723X/cb
LVMPD EV# 1304090843
(TK3)

PAWPDOCS\COMPLTIFCOMP2013310720131072301.DOC
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Case No. ( ;—lig-3l5?18"l
Dept. No. _L

IN THE é 349\ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN ASD FOR THE COUNTY OF ( !l‘ﬁ Qk

The State of Nevada

Plaintiff,

Case No. c.‘ lé '5‘5?18 -
Dept No. t i

Docket

NOTICE OF MOTION

YOU WILL PLEASE TAKE NOTICE, that _ MOTION TO MODIFY AND/OR

VS.
oo N }lagzz% ,

Defentdant,

S et N s v Vst Nt e N S’

CORRECT ILLEGAL, SENTENCE

will come on for hearing before the above-entitled Court on the day of , 20
at the hour of o’clock___. M. In Department —— of said Court.

CCFILE

DATED: this 3% dayof e 20 Il
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SANFT LAW

2880 W Sahara Ave, Las Vegas, NV 89102

AW

~l N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed
6/14/2019 6:54 PM
Steven D. Grierson

CLERK OF THE CC
Michael W. Sanft (8245) &;‘,ﬁ ﬂ'«ﬂ-—-’

SANFT LAW

2880 W. Sahara Ave

Las Vegas, Nevada 89102
(702) 497-8008 (office)
{702) 297-6582 (facsimile)
michael@sanftlaw.com

Attorneys for Defendant/Appellant

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA,
Case No. : C-16-315718-1
Plaintiff,
VS. Dept. No.: 19
JAMES HOWARD HAYES, JR.,
Defendant.

CERTIFICATE THAT NO TRANSCRIPT IS BEING REQUESTED

Notice is hereby given that Defendant/ Appellant JAMES HOWARD HAYES, JR., is not

requesting the preparation of transcripts for this appeal.

DATED this 14th day of June, 2019.

F

MICHAEL W, SANFT
Attorney for Defendant/Appellant

SANFT LAW

Case Number: C-16-315718-1
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3° F1.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

June 18, 2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Or Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attomey for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court

534



13

RELTIVED

b ing
it

Ny

2.
LA

ety

b T

© W -3 » n e o -t

10
11
12
13
14
156
16
17
18
19

21

————

5 H. Nawes *11eseqe
Defendent/ In ropria Person

Post Office Box 650
Indian Springs,Nevada 89018

IN THE @ JUDICAL DISTRICT COURT OF THE STATE

OF NEVADA IN AND FOR THE COUNTY OF f ]E‘E_k

The State of Nevada p
Plaintiff,

Vs
Cage No, M"
Fooes N Moies
Deandent. l(?

Dept NO.

MOTION TO MODIFY AND/OR CORRECT

ILLEGAL SENTENCE

Date of hearing :

Time of hearing

COMES NOW, DEFENDENT, \kﬂ]ﬁ Ab&‘&l{i + proceeding

in proper person, hereby motion this Honorable Court

.

pursuant to N.R.S 176.555 and Edwards v. state.
This motion is made in based upon al) pPapers and pleadings

on file, the points ang authorities and exhibits attached

here to.

Dated; this ;:SQ‘) day of Q-UL% | ' zoﬁ_.

=y

EFENDENT/__JI¥SDFR

535



POINTS AND AUTHORITIES

"Motion to modify sentence" is limited in scope to sentences
based on mistaken assumptions about defendent's criminal record
which work to defendant's extreme detriment, while " Motion to
correct illegal sentence " addresses only facial legality of
Sentence. State v. District Court, 100 nev. 90, 97, 677 p.2d 1044

e —n.

1048 (1984), and Edwards v. State, 918 p.2d 321 (nev. 1996),

Further N.R.S 176.555 Motion to Modify and/or Correct a
sentence, may be filed at any time.
Defendant herein alleges that his sentence should be modified

and/or corrected Pursuant to the followlng facts.

defia oy Juided Halez el

e SNk Verllodied e
N (‘mhhhaud (ighis. %l%m..

L_hutﬁs 44%# [SEC DG Pt p)es astumpbng
o » dae

Qoeaeendna _.h[mdsé gg%lm& 2 Prve Dsha”
&&MMM&W




=00 NetaNES OF e Highiag. T Alech
~ b

1

2

8 o

o ad QOSSN Uas L.
5 Wherens $he debondants 257 hed Jrvepal
6

7

8

9

Ga

ety

7

| onedepiel Bods N Arror 29 Ligded hedan .
- Covichons dhaild tads Yl

Musdemenwes 2 b 3
Sade Bl Cames 2 -
10 > INeRr 4 (. ¥

11 .
12 -4 le&%ﬁ d

13 -2t Mawe_@-),-20518. . Burglegd [*()
1 2. A Geon | L &
15 " Shaild end Naterd 04 -n9- 2013 ﬁ!QT Q{ﬁg-zbgu

16

7 J&qmm;

18 1"7' occum?i sum 3 tul!?ﬂf‘)' )?’QEP ol o4-02-
19 “Tas coichon crg= Mo, 1083385 aid 1083741

2ndhaas 1§ $on) o Y- Judgr. LA NAVEE B]if X
O ColE o MOEFA Ui Asaian) 5 s

2

2

m =

o3 M'Pﬁf (B o= Spop| doe _ond Yhe
2 | Ageiman o} Puhlin folty Avisiens b sl pnadl
25
28
27

@MMMQEQMJA@AM WTea\!
Lbdroniomeal Aty and (WMMM%
28 || fVE hery &Ny hahth;&l u%gp\a (&ommandahn (.

-2 -

—

537



~CONT+ D
e ARE VSTEA O s AQue( AN O OO

oAEGhaMoAl A Anfadl S LSO el e P Ne P

L‘gmiﬂmgd_’&ph\ﬁ 2

pummm&mumm
(ot} Les NEerd Toondup (rag # (3F10223K onf 7-23-2013
choaug defadit hoving mmmﬂ'bd e tome of Bumlt{g

O .36 Lawhd -

53

o uiAﬂanam;mF_d:&m&

1 e st ous Jgrd 2 20 bt 0] olotirn il ol

12 ol b ehweegs o (Heade

i
IQ O29F, WA NEINA SNEP 1o ISIGAL (‘)@ NA M) 13/ 0"'

\q fowd Aslsen Q07 of MR PIGBANCE I fvevd 3
! ' f
A CUSHOCT CRIRT S dEts dond doa 2oHevn BRI 1R

538



12

13

14

15

i6

17

18

19

20

21

22

23

24

25

26

27

28

| 4 STATEMENT OF FACTS

Y

o 14 %E ﬁ“*ﬁ-ﬁ Mmi o It’{’LEMd w‘“ﬁ dﬁmmj& &L

O it M&m&'m\\_
. e :
secusahon) pasngt iy (Nes n'za.o'tsabg\}hvf
diee ! -
AE Girs X with
AMemoF arand e O} HIE (o - i mm&h
Noanbed 7 2008 wphatt 2 g 3 o

DUt QRO DRI e E&Mof_&% AYRGE
Yt hes oner pranmaly dismissd
: o sliaht ol ~idawe 4

t‘ .!)—;‘L . -, ..

ENOSE dod

W TTHIRY GIM0 -
) } .
e eoncludin LQ@MK@L@J#MM@Q&ME'

539



wdons the o004 chege s dumesd. . . .
 Idberess, e ghate oM Mereh & 409 cowicled .

_the defaydand o the_dwmesed chage et the conclusiod

_.&'_o(é_hmmm_uheamg“.@? oot grad leag) and.
Sattece ds%s}ﬂms% b teve o\me&he.defhﬁhﬂ .

. Jepedy B Yhe 4hTime o e done o thsthd
. beas dsmugsed N Justes et B kack & endage

Mo eoxus detest Slight or meiqusdd Bidmer Yoo hes

- censgd the defasdant 1crepaieble Wy, oredics,
_ond 6 s miseemege o wshee,

Nz tha 17 & g5 of Fogd imession..
AR aNclsR ¢

Exigit 1 —Argmda) TsBemshon]

EXHBIT 2 - Ihstoremeshon]

QBT 4- Culby Pl Armmay
QBT 5 - Sudgenat of Covnahond
BRI G - Custndy Reesal (Rebok)

REPTEOFIAED DTS 2P AE -

2R

\

3

-

&

SABT T~ Cronn | Complad
ENBT 8- NRS 14085

540



eher m& %m wwm( x M@&m&& mm
5 a4 & hohoel offauiee fe the Megohs il chicae of Mgt
¥ O, ahe -I 10" \{%5%5

o "t‘ OB EN L uz all®

- \f&);dz?u 042

‘J " ..\ ‘ .L. A i‘ “ ... [.‘!’ ‘

\ | @
7 A W defadh LQ%MM@M ) %E

RLANE. N (TR X5 S

M&ﬂmﬁm Suetr | crunic et e oveary i ey

e oneaideafnac ¢ OGN, N Or)E N 13 st @ o lwd4

M \ & £ 1-1'- NA YOE 2000 Elmut LoNistan Y5 J QA
2rUR. W MDTCA Cnfi 5 \H\ E s.eY, DA A) 1 ’y,dm
-

541



whees Coniseniive Sattaicrs Imaeid b the At

|
2. congt el ihg ]@ml’gﬂﬂt INd Qg NP g:ug 035 v dge
3 Ner Sete Yhe iiresks of Juabies .

- res, the eafﬁ“&a&d&m}s_ﬁﬁam} Ao Leivease) Tk
- 5_place o) or %b&l Anla ot g0

5 uale_mgm amumhm %m‘ oetued Aoﬁ]_ém b OriiR.

z $ = desnidoast
4 wes chérqﬁd uo&k ‘W\E L.\M%& o-ﬁ?emsp N ZQ_LM wer( et
’D_hﬂleLEd_.im:Hmsr_q@m Oriek 3 Yhe conchind that the
U—bﬁﬁﬁﬁmdjﬁgu_ﬂmm&ue da8msers.
ld}‘&&,_‘);b& d%aﬂdzew\ﬁ bk Ggo( Yhe Nﬁl@w} o%i\.ﬁ

9151 Ve e hauld e e EA ﬁ -_lf o '{’mﬁ
B o YhE ESH AR YE RSt pHAG, m}mx @(&6\
19 Lecen¥ hbha u\s $end Lhgy Yhe Neatned ooy J0dae g

20 e sbotes moHia s %nu_l 4. 2019 oA sy an(epehind
2 the m\ﬂ\)he dFQanaks% DX Nk mmimw

542



16

kﬁ:xklE-C “u.n -"'_ bs ( A L I 3
Aareeonanit wonld dedimfiy Noher wheh il sk
| gahv,ﬁg (E_z_i?&ahgc nited af copeR Nohee of habdus]
cnoimalht with Yhe Wslne} Gl

17

hereas Hhe Mishoned Caue)c Jelge did. k[o_L@V’_afé
bl
Q) (TAUOIE OEE. Nhad 1 4t Yhe nasay o)
DILANIANMEL ll e Judar a e d :-L.!_‘._L
ﬁ"r W3 |2 » 48 Mo S 102, el ifsardl?] NG
oM s T QX099 (s en@ kol Hismadt alu

Iherarg the athidew? fanen of prahsehle

Quﬂﬂmmm—‘ L 04 Ao él@ al,ﬁa_)lame as
mﬂ%@& i e Lorond] (x5 clisrusiog
Pﬁ'_&ﬂdm(‘ 25 %f Sl (& cmm_- detads

Wtahm¥ dhat 1§ & C((:c ﬂ_mlﬁ&im&z‘_ |

Page §

543



2] (Qehon) U4 o

Nejede 203 2 NBS 174085 vio kehna( of Daule lede Pl MRS 12005
Jenpeidd,
] Viehons

4 S fes o @&a},
She T coichns a4 oae At ond 1l o
4 Yhe JUdqE demn

E . T894

Rl climes M C._g L}: B PSONRM . (Y lm
W(ERVMAION NAE LRI, 4 sy OOBNA . En
SN £ IN ynE dannizRl, AnQ Yo 2dlb Ruralop
DA NAGTION ald AT BE & Dlw EOAMY d HE
INGQERA COTEA N D13, A0 N[ 340 ,
dendait ookl bl one dese Bl el had
Mﬂ&_bﬂiju_ﬂmm_mj b a&rm;

[IDCA ) {1Y0.12]4)) Gl

hnede b e cmnt charaﬁd Ae%fmmrd Atangd

_neceny| (ead Vhea 9759,

*Nore s e coniviohoal N Teves (5 Nat 2 clwas ABCD
—o £ drdouy dees wob cwaps & ppsoud Yeem 9 of He

@l A4 OL ) e @\ b 23U 115 Om\aniils 1o

A8 “‘ \ a(I‘L Ya, AN L‘.E-,

mw\neﬁd oP & \/IO\BJ\“ o

Paqe ﬂ_

544

|




>

> 8 W13 \ :n L D (A MNE QA

‘HIE Dmh’a%mh Vhet %E ﬂmfﬁﬂﬂ&%d,z(_hﬁg

1

2

8

4

SL D (E(A d' _.9;3 1) QLD LN O(IFA9\D l
6

7

8

9

12 || 2G(B0)

13 [ W N ]

1;1 2asdiEd e mahion] 154 Yhe detosdiay Hhald Kassny- -+
1 §
16 ﬂf&d&iﬁﬁa}_ﬁt caild at plad Yhe crme anth

17 H X CNA(Q uu:mm.c QK V2 @800\

18 i AACH QUG(Y) '.c.lal)n_l,;' af .Jﬂk‘

L ’ ’
o N EV 1 304 NEEN QENEG (ME AEYENCENT 2oniol

20

21

2 \ _

o3 [ AR Quulhl 05 ﬂ-mm A\ QUE Prd t
» ‘

25

545



) _ ()
WWNEGHS  ASTRAATT DN, Aaichédhd 8 3 At h’iv.‘.nk,-‘

H 1
IE) A U 31 PAMNSNTVEMT INAT INK O Y LN WA I Ve

y b 7
fl DO ARES e 9l £QEOC m N hhid é+ ! e
R de () . | J ) )
a\L<n SEACA Coy ANYT WNE (] Eﬂ aldariyt np o We e CHFAARN

B _came A he % 1B Jure ot 2. :(n%t ahate \/Ldla‘?Edmmﬁ Sud

546



Therzaby., pursuant to the facts and the law stated herein,

Defendant, request that his sentence be modified/corrected as

rotovs:_tuheneGive defaudent requesis tht whe caled geatt
déndeat such cehel B whieh he mnh_be_aibﬂch
e_cowichon, Medillf densience 3o ( 2

Dated;this gsnb DAY OF;!iLh&E : 20 E .

&

Defendant/propria person

*'EL' &
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1 CERTFICATE OF SERVICE BY MAILING
2 LMH_HMLMMW pursuant to NRCP 5(b), that on this J
3| dayof JQLS[ ,20 19, 1 mailed a true and correct copy of the foregoing, “ Pl(ﬂ&\.\
o| 20| e (ot Tolegel Sastaier :
5 | by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
- 6 ]| addressed as follows:
7
8 \ Coneprl
9 0l PR‘?'H)D
10
11
12
13
14
15
16
17§ CCFILE
18
19|  DATED: this I aayor JUNE 201
20
» b Hge
z . Personam Rl
23 Post Oﬂice box 650 [Hng _
24
25
26
27
28

-13- .
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding Mqukg

H Mody ~ z 3

(Title"of Document)

filed in District Court Case number (=l 315 2 18- |

l]/ Does not contain the social security number of any person.

-OR-

O Contains the sodial security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Q%m&ﬁ_@bm&, da-3-19
Signgture Date

/\..
> -
A

Print Name

Deladas

Title

44
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STEVEN B. WOLFSON
Clark County District Attomey
Nevada Bar #001565
MlCHAELD DICAKERSON

ty District
5:5" Bar ﬂm“n?ogney
200 Lewis Avenue
Las Vegas, Nevada 89155.2212
{702) 671-2500
Attomney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff,
CASENO. C-16-315718-1

DEPTNO. XIX

AMENDED
INFORMATION

-Vs-

JAMES HOWARD HAYES, nlmb
James Howard Hayes Jr., #2796708

Defendant.
STATE OF NEVADA i
58’

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka, James Howard Hayes Jr., the Defendani(s)
above named, having committed the crime of ATTEMPT GRAND LARCENY (Category
D Felony/Gross Misdemesuor - NRS 205.220.1, 205.222.2, 193.330 - NOC 56025/56026),
on or about the 5th day of April, 2013, within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such cases made and provided, and against the peace
and dignity of the State of Nevada, did willfully, unlawfully, feloniously, and intentionally,
with intent to deprive the owner permanently thereof, attempt to stea), take and carry away

lawful money of the United States in an amount of $650.00, or greater, owned by another
I/
m

EXH ,B ,T u » W.2013Q0LIRIOTGIIIFIOTII-AINF (Hayes _lames»802 docx
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person, to wit: JOSHUA JARVIS, by attempting to steal lawful money of the United States,
an iPhone and other personal items from the said JOSHUA JAVIS.
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

o _/AlbD
"MICHAEL DICKERSON

District
N Bar #013476

DA#13F10723X /cmj/L2
LVMPD EV#1304090843
(1K3)

Y3001 100 P OTINIP N ADIRMAYES_ JAMRE)-002.00CK
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06/17/2016 02:44:33 PM
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STEVEN B. WOLFSON
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565
MICHAEL DICKERSON
Deputy District Attorney
N Bar #013476
200 Lewxs Avenue
Nevada 89155-2212
g 02) 671-25

ttorney for Plamuff

LA, 6/23/16 DISTRICT COURT
11,(])):00 AM CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
Ve DEPTNO:;  XII

JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708

Defendant. INFORMATION

CASENO:  C-16-315718-1

STATE OF NEVADA

COUNTY OF CLARK
STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State

of Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That JAMES HOWARD HAYES, aka James Howard Hayes, Jt., the Defendant(s)
above named, having committed the crime of BURGLARY (Category B Felony - NRS
205.060 - NOC 50424), on or about the 9th day of April, 2013, within the County of Clark,
State of Nevada, contrary to the form, force and effect of statutes in such cases made and
provided, and against the peace and dignity of the State of Nevada, did then and there wilfully,
unlawfully, and feloniously enter, with intent to commit larceny, Room No, 17151, of the
i
"

/)
i

W.20I3R013FV072NIFI0723-INFM-(HAYES._JAMES)-801.DOCX

BUHBT £
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EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,
Clark County, Nevada, occupied by JOSHUA JARVIS.
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY Mvﬁ. ﬂ;bm_-—-

) District Attorn
I%ep Bear #013476 <

BN NN NN
e ~ & Lt A

2

WAZDIIR0I3AI0723\3F 10723-INFM-HAYES __JAMES)-001 DOCX
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*PAGE 1 o 1 Duor [ eony cam LAS VEGAS METROPOLITAN POLICE DEPARTMENT

/s 2796708 CInewio TEMPORARY CUSTODY RECORD *ARREST DATE: 21412019  *ArRESTTIME: 1624

(* DENOTES OFFICER REQUIRED FIELD)

] suveniLE [Jonasameie taken B3 ona NOT rea'd *EVENT #:
CO. SGT APPROVAL *CO-DEF: N
3 reBOOK O assenva Ororme  [Jnooc [Jexr 10 tas vecas Qe Owve Owmv  COcourtesvroo  Cloetamer
*INTAKE NAME (AKA, ALIAS, ETC.)  LAST FRST MIDDLE TRUE NAME  LAST FIRST MIDOLE
HAYES JAMES HOWARD HAYES JAMES HOWARD JR
*HOME ADDRESS {STREET # AND STREET NAME) BLDG/APT.® | “ciTy *STATE “zP *PLACE OF BIRTH
4735 E DECKOW 21 LAS VEGAS NV 89169 TOLEDO, OHIO
*DATEOFBIRTH | “RACE | HISPETHN| *3Bx | *HEIGHT | ‘WEIGHT | "HAIR *EYES "SOCIAL SECURITY # *CITIZENSHIP *ALIEN REGISTRATION® | L] U3 veT=man
02/02/1970 8 M 5'10% 220 BLK BRO USA O acrve smumany
* OCATION OF CRIME (STREET ADDRESS, CITY, STATE, z¢) cc [Juw *LOCATION OF T (STREET ADDRESS, CITY, STATE, ZiF) L} cmzeN's armesT
REMAND DC 19 LAS VEGAS, NV 89101 CCDC LAS VEGAS, NV 89101 > NV-2E-51-L _ B sreaxs encusy
*ARR*™ { *COURT * *NOC * N
»quum JURS *WARRANT #/ GASE # oNTS cope o oM F “CHARGE LITERAL ORD / NRS BAL [—r—
RM Dc C-16-315718-1 1 56025 OORX ATT GRAND LARCENY, LESS THAN $3500 206.222.2 NO BAIL
ooo
ogo TAPP 03/06/19 @ 0830 DC# 13 FOR SENT
oOon
oono
ooo
“OTHER JURISDICTION: **ARREST TYPES:
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PC — PROBABLE CAUSE BS ~ BONDSMAN SURRENDER BW=BENCH WARRANT ~ AW~ARREST WARRANT RM=REMAND  GJI—GRAND JURY INDICTMENT

TIME STAMP JOSHUA D FERRY 7398 MPD OTF | FIRSY APP DATE: TIME STAMP
AT BOOKING TARRESTING OFFICER SIGNATURE “PRINTED NAME Py AGENCY SSECTORBEAT AT RELEASING
20472019 4:26 PM OF ARREST e
OTHER
*TRANSPORTING OFFICER SIGNATURE “PRINTED NAME P *AGENCY AREA CuD COURT: D JUSTICE
= I mmscea [ juvenne
MERGENCY CONTACT
NOTGIVEN NOTGIVEN CUSTODY RELEASED TO O sweat Do ret
"RELATIONSHIP NAME
NOT PROVIDED Oec Orao.
*PHONE NUMBER POSITION
P#  T138728 JUDGE: Pi#
“EMAN ADDRESS AGENCY
DOC DIST P REL REV P#
PID; 1 RT LT RI L SCORE: SCORE 1N RT LT RI LI SCORE:

[J POLICE RECORDS COPY__[J COURTS COPY ] DSD RECORDS COPY __[] PROCESSING COPY
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JUSTIC(E: COURT, LAS VEGAS TOWNSHIP

ARK COUNTY, NEVADA
P79 "5
THE STATE OF NEVADA,
T S
A e b
T L GASENO:  13FI0723X
vs- ery
DEPTNO: 3
JAMES HOWARD HAYES, aka
James Howard Hayes, Jr. #2’/96708 -
_ Defendant. | CRIMINAL COMPLAINT

The Defendant above named having committed the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor - NRS 205.220.1, 205.222.2, 193.330), in the manner following, to-wit: That
the said Defendant, on or about the 9th day of April, 2013, at and within the County of
Clark, State of Nevada,
COUNT | - BURGLARY

did then and there wiifuily, unlawfully, and feloniously enter, with intent to commit
larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINO, located at 3850 South
Las Vegas Boulevard, Las Vegas, Clark County, Nevada, occupied by JOSHUA JARVIS.
COUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, unlawfully, feloniously and intentionally, with intent to
deprive the owner permanently thereof, attempt to steal, take and carry away, lead away or
drive away personal property of a value of $650.00 or more, lawful money of the United
States, belonging to JOSHUA JARVIS, to-wit; lawful money of the United States, an iPhone
and other personal items, by taking and/or moving items within the room, but was stopped
before he could take all the items.
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All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada. Said Complainant
makes this declaration subject to the penaity of perjury.

el

13F10723X/cb
LVMPD EV# 1304090843
(TK3)

PAWPDOCS\COMPLTIFCOMPA2013\107120131072301.DOC
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! Case No. ( -112-315?’[8"
Dept. No. l i

IN THE éiw\ JUDICIAL DISTRICT COURT QF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF g lﬁgk

The State of Nevada

\DN‘-IO'\U’I&UN

Plaintiff,

S
P

-

—
N

Defentdant,

)
N N et g
&

[y
w

|

o
un

YOU WILL PLEASE TAKE NOTICE, that _ MOTION TO MODIFY AND/OR

—
[+ )

— CORRECT YLLEGAL SENTENCE

-t
~I

will come on for hearing before the above-entitled Courtonthe _ day of
at the hourof ___ o'clock__ M In Department __, of said Court,

—
v w

20] CCFILE

2220 DATED: tis 3% day o ] wWe 2009

24 BY%{ ?gg gg ¥[ !
25 -
/In Propria Personam
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER

200 LEWIS AVENUE, 3" 1.
LAS VEGAS, NEVADA 89155-1160

(702) 671-4554
Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator
July 15, 2019
Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19

Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Withdraw Plea

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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IN THE 8 th JUDICIAL DISTRICT COURT OF THE STATE OF

. NEVADA IN AND FOR THE COUNTY OF (" \‘éf&\

©C O N OO b~ oW N

-
o

THE STATE OF NEVADA,
Plaintiff

case No. (-1 "315%1E -1

DEPT,NO. 19

-—
—

-
N

V.
S B Hozs

-
w

e et et et sl e st Nt st g

Defendant.

-
E-N

MOTION TO WITHDRAW __ PLEA 'Alkees Die”

ry
(4]

-
(2]

COMES NOW, Defendant, \ JA{43 | E‘th{’) -, proceeding in proper

—
-y

person, and moves this Honorable Court for an Order granting him permission to withdrawal his Plea
Agreement in the the case number (' -]l,- I5YUA -] , on the date of gg*h in the month

of Mﬂ{b’n the year& }‘ ﬂ -where defendant was then represented by M id‘{* E’? J@M‘Q‘l as

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

— ek
©O oo

N
o

N
pire

hereby incorporated by this reference, and Points and Authorities herein and attached Affidavit of

Defendant.

s .
?‘"3 Dated this f\“\ day of j\k\l-g .20 |4

;.“ Respectfully submitted,
& /‘;mm M hueo

Defegﬁant in Proper Person °
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MEMORANDUM OF POINTS AND AUTHORITIES

NRS. 176.165 PROVIDES:

A motion to withdraw a plea of guilty or nolo contendere
may be made only before sentence is imposed, or imposition of sentence is suspended.
To correct manifest injustice, the court, after sentencing, may set aside the judg-
ment of conviction and permit the defendant to withdraw his or plea.
Failure to adequately inform a defendant of the full consequencies of his/her
plea creates manifest injustice which could be corrected by setting aside the conviction

and allowing him/her to withdraw the guilty plea. Meyer v. State, 603 P.2d 1066 (Nev.

1979), and Little v. Warden, 34 P.3d 540 (Nev.2001).

Defendant herein alleges that his/her plea is in error and must withdraw the plea

- | i: ‘ G
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Therefore, 'pursuant to the facts and the law stated herein, Defentant requests

that his guilty plea be withdrawn.

Dated this _&“\day of ‘ hl!!! s ZOB.

Respectfully Submitted,

CERTIFICATE OF SERVICE BY MAILING

» hereby certify, pursuant to NRCP 5(b), that

X hngs s ZOL:}, I mailed a true and correct copy of
ehe roresorss_ Mohad 1, withdrew Plea * Aldbey Pl

by depositing it in the High Derest State Prison legal mail service provided through

3

the Law Library, with First class Postage prepaid, and addressed to the following:

FANING

LosNeety N (o c,ﬂ;"' l Nigad
BUSE -l W

CC: File

Dated this g_u\ day of O.'U)ls s 20_6
BY: CDW\QQ ” d:hd@

v Oobs RN ¥ 9w
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding r’ ,\Dﬂ(\m ‘}D

wihdeae Plea “,A\R\Qhﬂ[f‘é‘u

(Title of Document)

filed in District Court Case number (L:l lg" :ﬂ{? lE ) f

N/ Does not contain the social security number of any person.
-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit;

(State specific law)
_or_

B. For the administration of @ public program or for an application
for a federal or state grant.

. ¢ -89

Sig ture‘ - Date

Oeenies Y Hr_ﬂt[(fy

Print Name

Ackadn?

Title

566



TN

RECEIVED

JUb 17 2om

A Bvus B 195099

/ In Propria Personam
2§ Post Office Box 650 [HDSP]
Indian Springs, Nevada 89018

3

4

5 DISTRICT COURT

6 CLARK COUNTY, NEVADA

7

a0
8 . )
Stele &8 Nevade )
9 )
0] vs ; Case No. (1o BITUE- |
1 _ ) Dept No. __19
& R Ha

1 Jenizs M Haes i e

13

14 NOTICE OF MOTION

T A }:L -

15|  YOU WILL PLEASE TAKE NOTICE, that_ JAW7) H. Beled

16§ ,
17 § will come on for hearing before the above-entitled Court on the day of _,20

18 {| at the hour of o’clock . M. In Department __, of said Court.

20§ CCFILE

22]  DATED: this _aihdayof ,Iigh; 20 19,
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

- FRANK LOGRIPPO

Depu;?/ District Attorney
Nevada Bar #013911

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

THE STATE OF NEVADA,
Plaintiff,
-V§-

JAMES HOWARD HAYES,
#2796708

Defendant.

DISTRICT COURT
CLARK COUNTY, NEVADA

ORDER GRANTING DEFENDANT'S PRO PER MOTION TO WITHDRAW
COUNSEL

DATE OF HEARING: July 15, 2019
TIME OF HEARING: 08:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
15th day of July, 2019, the Defendant not being present, in proper person, the Plaintiff being
represented by STEVEN B. WOLFSON, District Attorney, through FRANK LOGRIPPO,

Deputy District Attorney, without argument, based on the pleadings and good cause appearing

therefor,
1
1
1
i
"

Electrenically Filed
7/29/2019 8:48 AM
Steven D. Grierson

CLERE CF THE COEE

CASE NO: C-16-315718-1
DEPT NO: XIX

WA2013\2013F\107\23\3F 10723-ORDR-(HAYES__JAMES)-002.DOCX

Case Number: C-16-315718-1
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Withdraw Counsel,

shall be, and it is GRA;;EB._‘
DATED this day of July, 2019.

~—
YA [Cu ™
DISTRICTJUDGE ¢
STEVEN B. WOLFSON %

Clark County District Attorney
Nevada Bar #001565

CERTIFICATE OF SERVICE
I certify that on the gq‘h\day of | [ IAI y, 2019, I mailed a copy of the foregoing Order

to:

JAMES H, HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV 89018

C. Garcia
Secretary for the District Attorney’s Office

WA2013'201 3R 107201 3F10723-ORDR-(HAYES__JAMES)-002.DOCX
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herebycernfypurwxnttoNRCPS(b) thatontlnsl‘,"l

day of 20_1 I mmled a true and correct copy of the foregomg, ”ﬁmg (£
m) (; 2“95 v

”

by deposatmg it in the High Desert State Pnson, Legal Library, Fnrst-Class Postage fu]ly prepmd,
addressed as follows

CCFILE _ : e
DATED: this lfld\day Of!!l! - zoﬁ .
¥ JHﬂW_ '

N GronN
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Propna Personam -
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AFFIRMATION :
Pursuant to NRS 2398 030

. The undersigned does hereby affrm that the precedrng M
E Amaal (2%

(Title of Document)

filed in District Court Case nurnberCJ ls 3 |5 q"B I 6M’} &C NO 78595

Er/ Does not contarn the socral secunty number of any person
-OR- b
& -Contains the socaal secunty number of a person as requrred by:

A. A specific state or federal Iaw, to wit ‘

(State specrﬁc law)

-or-

B. Forthe admrmstrat!on of a publlc program or for an appllcatson
for a federal or state grant _

'5.__9:4 19

e Date

%@H Hemss
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COURT; LAS VEGAS TOWNSHIP
TUSTICE O "NEVADA

COUNTY,
75 "3
'ATE OF NEVAD, )
THE STATE @ Hm‘.:: fusnie coumt
- - L -
e -5, GASENO:  13F10723X
hid DEPTNO: 3
JAMES HOWARD HAYES
James Howard Hayes, Jr. #2996708,
Defendant. CRIMINAL COMPLAINT

The Defendant sbove named having committed the crimes of BURGLARY (Category
B Felony - NRS 205.060) and ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor - NRS 205.220.1, 205.222.2, 193.330), in the manner following, to-wit: That
the said Defendant, on or sbout the 9th day of Apeil, 2013, st and within the County of
Clark, State of Nevada,
COUNT 1 - BURGLARY

did then and there wilfully, unlawfully, and feloniously enter, with intent to commit
larceny, Room No. 17151, of the EXCALIBUR HOTEL & CASINO, Jocated at 3850 South
Las Vegas Boulevard, Las Vegas, Clark County, Nevada, occupied by JOSHUA JARVIS.
COUNT 2 - ATTEMPT GRAND LARCENY

did then and there wilfully, unlawfully, feloniously and intentionally, with intent to
deprive the owner permaneatly thereof, attempt to steal, take and carry away, icad away or.
drive away personal property of a value of $650.00 or more, lawful money of the United
States, belonging to JOSHUA JARWIS, to-wit: lawful money of the United States, an iPhone
mmmmwmw«mmmmmunww
before be could take all the items.
1/

n
/4
W

s~

584



All of which is contrary to the form, force and effect of Statutes in such cases made
and provided and against the peace and dignity of the State of Nevada, Said Complainant
makes this declaration subject to the penaity of petjury.

erieeel

13F1
L
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Electronically Flled
06/17/2016 02:44:33 PM

Q. bbb

STEVEN B,
Clark District Attorney CLERK OF THE COURT

200 Lewis Avenue
Las z%ada 8§9155-2212

Vi
5702) Ifor

LA, 6/23/16 DISTRICT COURT
1000 AM CLARK COUNTY, NEVADA
THE STATE OF NEVADA, CASENO:  C-16-315718-1
. . 57
Plaintiff,
-Vi- DEPT NO: X1
JAMES HOWARD HAYES,
aka James Howard Hayes, Jr., #2796708
Defendant, INFORMATION
STATE OF NEVADA
88,
COUNTY OF CLARK

STEVEN B. WOLFSON, District Attorney within and for the County of Clark, State
of Nevada, in the name and by the authority of the State of Nevada, informs the Court*

That JAMES HOWARD HAYES, aka James Howard Hayes, Jr., the Defendant(s)
above named, hlvhgoommiwedthecﬁmeofBURGLARY(CmmBFelmy-NRs
MSM-NWSMMMG&MM%M“MLMI&WMMCM&M
State of Novada, contrary to the form, force and cffect of statutes in such cases made sad
mmwmmmmwﬁesmeomadmmmmy,
unlawfully, and feloniously enter, with intent to commit larceny, Room No. 17151, of the
w
1/

i
m

WHIISIINIOTONIIFIOTI-INFM-(HAYESJAMES)401.D0CX

EUHBT £
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EXCALIBUR HOTEL & CASINO, located at 3850 South Las Vegas Boulevard, Las Vegas,

Clatk County, Nevada, occupied by JOSHUA JARVIS,
STEVEN B. WOLFSON
ng%lsss

py P2 Dehtpe

“MICHAEL, DICRERSON
Distict Atiorney
m Bar #013476

WA0IIQ0ISAIOTANIIFI0723-INM-HAVES__JAMES)-001.00CK
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]
2 s Aht‘muy
3 NeMB-'DI 1565
4 | Rends B Fo1 S
Lewis Avenue
3 Luvwmss-mz
6 e ity
7 DISTRICT COURT
s CLARK COUNTY, NEVADA
9 'ﬁ-lBSTA'I'EOFNEVADA,
10 Plaintiff,
1 CASENO. C-16-315718-1
V3~
DEPTNO. XIX
12 | JAMES HOWARD HA
13 Jw}hmh% AMENDED
14 Defend INFORMATION

-
L]

STATE OF NEVADA
COUNTY OF CLARK is:

STEVEN B. WOLFSON,DWiuAnmyw&hhmdfwtheCmtyofCh&.M
owandn,inthenameudhythemhuityoﬂheMofNenﬁ. informs the Court:

That JAMES HOWARDHAYBS,II:I,MuHoMHaqur,theDBWs)
mmwmmmaammcmmum(cm
nmum-mmumlm-mm
muabmthe&h«hyoﬂpdl,ml&wiMnﬂquofChk, State of Nevada, contrary
mhmmmmamhmmmmmmmum
snd dignity of the State of Nevada, did willfully, unlewfly, feloniously, and intentionally,
mhmmdmmummwmhmmme
lmﬁﬂmyofﬁcUnhedSMhmmﬁmm.ummwm
i
"

N
MESGSSR

Ieuen

23

EXH’B,T “__‘_" ORI IN OIAIIT 1623 ANY Pyl 402 dvex
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mmwiuJOSHUAJARVIS,tymwMMmoEMUMM
an iPhone and other personal items from the said JOSHUA JAVIS,
STEVEN B. WOLFSON
Cluk District Attormey
NentE‘moolsss

w /AL

R ps s

DA#13F10723X fom;
LVMPD EV#13 3
(0x3)
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ASTA

IN THE EIGHTH JUDICIA

Electronically Filed
8/9/2019 10:46 AM
Steven D. Grierson

CLERS OF THE 002 5

L DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
V8.

JAMES HOWARD HAYES
aka JAMES HOWARD HAYES, JR.,

Defendant(s),

Case No: C-16-315718-1

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): James H. Hayes
2. Judge: William D. Kephart
3. Appellani(s): James H. Hayes
Counsel:
James H. Hayes #1175077
P.O. Box 509
Pioche, NV 89043
4. Respondent: The State of Nevada

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.,

C-16-315718-1

1-

Case Number: C-16-315718-1

592
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10

11

12

13

14

15

16

17

18

19

20

21

26

27

28

Las Vegas, NV 89101
(702) 671-2700

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: Yes
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: June 14, 2016
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Judgment of Conviction
11. Previous Appeal: Yes

Supreme Court Docket Number(s): 73436, 75173, 78590, 77151, 78622

12. Child Custody or Visitation: N/A
Dated This 9 day of August 2019.

Steven D. Grierson, Clerk of the Court

/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: James H. Hayes

C-16-315718-1 2
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. ‘ = Electronically Filed
8/30/2019 9:23 AM
Steven D. Grierson

CLERK OF THE CO
ORDR &w& ﬂw.-

STEVEN B, WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W. THOMAN
Chief D%puty District Attorney
Nevada Bar #012649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, CASENO: C-16-315718-1

Vs DEPTNO: XIX

JAMES HAYES,
42796708

Defendant. ORDER FOR TRANSCRIPT

Upon the ex-parte application of the State of Nevada, represented by STEVEN B.
WOLFSON, Clark County District Attorney, by and through, CHARLES W. THOMAN,
Chief Deputy District Attorney, and good cause appearing therefor,

IT IS HEREBY ORDERED that a transcript of the Calendar Call - Guilty Plea
Agreement heard on the 7 day of November, 2018, be prepared by Christine Erickson, Court
Recorder for the above-entitled Court.

DATED this_ 987" day of August, 2019.

%ﬁ%ﬁ&—w

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

:‘gﬁ"

&

<
CHARLES W. THOMAN
Chief Deputy District Attorney
Nevada Bar #012649

BY

jg/CAU

W:2013\2013R\10723\13F10723-ORDR-(HAYES __JAMES)-003.DOCX

Case Number: C-1 6-315718-1'
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*/ In Propnia Personam '
Post Office Box 650 [HDSP]} F".ED
Indian Springs, Nevada 89018 SEP 09 203

L

DISTRICT COURT
CLARK COUNTY, NEVADA

Sk o Noda saoam

Plaintiff,

EshIlE")HH“‘ )

Mohend 1 the s of @ ot of Coeem Ahis ™

4

ot et St e e et “oint” “vat? "t et

Case No.( ~l&>','!!5?18—l
Dept. No. ‘q _

Docket

COMES NOW, Qéma’ﬁ"\ }‘[ . 1‘1‘5’(_{55 m&t herein above respectfully

moves this Honorable Court for an !

ok » Mn\; e’l (‘c( M H&hﬁ J(‘?f “(t(iﬂ:ﬁ") NS ud\um dguLJL:I:hL
Ny

This Motion is made and based upon the accompanying Memorandum of Points and Authorities .

8 WREogp.r B8N

A

De endant/]n Prcpna Personam

SEp 09 9

¥
AJ.f_fED this o _day of j_qm 2019
5
&

~
%)
1

595



w00 =3 O O b L0 b

g ed e
WMo e S

Dot sugd Autherrhe

NS/ T0e o‘ Yoe Codr

% ) -
DA . BEYSMINEAcK e Hulir e M
/ g P
€8 1) R)E A Y NG s N LA

Iavas28l);,
wes e the oo SealE .

a6 TJusse 17 200 uiherebion) Hhe gl ohe e
Aethdast u,&h ?m(qlam

YWW\GSEA, Q) b AMNMRREG
. ) J
varat 30 2019 Ve E (EDMK

596




© 00 1 O O B GO RO =

) | .
AR e\t ol ot e Digh ‘mied N Y
A

conselusionS of Yhe Orehou el AYominieh LM'

\

“deICE No ceepiisdedich dhight o ‘(‘l AN
b Omceed 2 Dshner Caver (2 \Q r\ Dt eyl

R chorgr u)h\ch hrd. baad

dwemiasel by 8 mz«msﬁrﬁr *ﬂ » ﬂfr}lmlﬂ“‘m mmmz*bcﬂg

jIE. . \\%'.Q AL QISMSGE DQ ()

addel by aadmad) Nathm NG b Mo NBS 345

l.I ) - | ol \ : i .
%&"6 V“.ﬂ\ | &i (N \IdlL N &1\ Ef I"iL

i ANV E ﬁ ashnrhosel SRS %.L_ N
—n . - o) . .. -
EAu -*i A WS EY "'i(_'. Tashee ) hene pepdac
e Asadaist W GERAFET D & SudStaine Qgn

Page

¢

597



| execvrep a1 ESP ‘ this |, day ofjgﬂmm_z_o»gq
IN FRONT OF: BY ‘ N
~ooc # (195028

. Indhas We dedaidimst o oner plecid ug ufm.{&q
npen Oconwtel complont end the cheid dmmmz:b_bd
et Wi \Em“é @Ay g » hee 2 ssehbee o emesded)
tﬁ\ Qz:m&hﬁu& %P Yhe D'P-‘caéﬁf Cht(QLd A Yhe &mﬂé o@
whueh woe ddadid meht have haad convird NRS

l';ul 086 (). Whate 2% heﬁ_ Ghere 15 Mo etnel dupns

2 Yo Yhr (iskeke UQ Cack w\m\@m skl hos conerded
A "\"’\t WOWA(OF A‘..ull" A YU A ACE A9 (R\ 1L 9 '

I\mm\ Ta mmdn \H‘uﬁ 1 %1: A Coar % corizshnd R

Yne P{T o i Yhe \udamm)r hxﬁ"‘uﬁr_ ¥he d ld} A
ConviEd 09 C( one he dd l\!hl} (‘cmmn}

Mharc%m Aty (caneEts the the caiet qrant

this cnchad s e o “v’nd; e wdgonast e coiehad
Yo corrEe} ouantitEs) iyushoe

(S0}

FURTHER, AFFIANT SAYETH NAUGHT.

598



1
20 I Q@m& A ELFLIE‘* , hereby certify, pm'suanttoNRCPSCb),thatonthile__
3 dayof,ﬁa)m_b&, 2012, I mailed a true and corvect copy of the foregoing, * tlﬁ;s_.& ihl

o) Yhoe testne o v et 2 Coesm NS

5| by depositing it in the High Desert State Prison, Legal Library, Fi First-Class Postage, fully prepaid,

6 || addressed as follows:

AT ML B

17§ CC:FILE

19]  DATED: this /y dey ofyptemli) .20

Propria Personam
Post Office box 650 [HDSP]

IN FORMA PAUPERIS

599

FIITF]




AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding F"L&LU\& HQ
dhe Netatt of 0 100 X Coren Mohe

(Title of Document)

filed in District Court Case number C"\ [_0 ”315,2‘8 v l

D/ Does not contain the social security number of any person.
-OR-
O Contains fhe social security number of a person as required by:

A. A specific state or federal faw, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Gemoldagn 940
Signéture Date

Qﬁmﬁf’) El ,i\lﬁil‘t“?\

Print Name '

A

Title

600



A2 an -
R B\z & 0 435
NOSd 3IVIS A

?.:\;m.?:.ﬁm:?‘ ~V. ' = - g T
B S e N 08 LI _.H

|

_%i BN 292\ GxY
CRTg) .wﬁm@m T o

190 P o) | )

1LY AN ‘g
L3kl ToQ o)
A3 -

PECH N n.mg '
P,

601



\DNQO\M&MNI

10
11
12
13
14
15
16
17
18
19
20
21
22
23

4]

25
26
27
28

Case No. ( ~“9-3!6Q'|8‘ | F'LED
Dept. No. {9 SEP 09 2019

it
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Electronically Filed
9/25/2019 1:15 PM
Steven D. Grierson

CLERK OF THE C(w
RTRAN w |

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

CASE#: C-16-315718-1
DEPT. XIX
VS.
JAMES HAYES,

Defendant.

e e et st et vt st et vt vt et vt

BEFORE THE HONORABLE WILLIAM D. KEPHART, DISTRICT JUDGE
WEDNESDAY, NOVEMBER 07, 2018

RECORDER’S TRANSCRIPT OF HEARING:

CALENDAR CALL
APPEARANCES:
For the State: MICHAEL DICKERSON
Deputy District Attorney
For the Defendant: MICHAEL SANFT, ESQ.

RECORDED BY: CHRISTINE ERICKSON, COURT RECORDER
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LAS VEGAS, NEVADA, WEDNESDAY NOVEMBER 07, 2018
[Hearing began at 10:01 a.m.]

THE COURT: State of Nevada versus James Hayes; this is
C315718. Mr. Hayes is present; he's out of custody. This is time set for
calendar call. Where we at on this, Mr. Sanft?

MR. SANFT: Your Honor, the matters been resolved.

THE COURT: Oh, okay.

MR. SANFT: | believe the State of Nevada is presenting the Court
with the guilty plea agreement. With the Court’'s permission today my
client will be pleading guilty pursuant to Alford to an attempt grand
larceny, which is a wobbler.

The State will agree not to make any recommendations upon
the sentencing. The State will have no opposition to probation with the
only condition being 30 days in the Clark County Detention Center with
30 days credit for time served.

THE COURT: Is that correct?

MR. DICKERSON: That's correct, Your Honor.

THE COURT: Mr. Hayes, I've been handed a copy of an amended
information in this case. Have you received a copy of that?

THE DEFENDANT: Yes sir.

THE COURT: Do you have any objection of it being filed here
today?

THE DEFENDANT: No, sir.

THE COURT: Did you have an opportunity to read it?

THE DEFENDANT: Yes, sir.

Page 2
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THE COURT: When you read through it was your attorney available
to answer any questions you may have had?

THE DEFENDANT: Yes, sir.

THE COURT: You believe you understand the charges contained in
the amended information?

THE DEFENDANT: Yes, sir.

THE COURT: Do you waive a formal reading of it now?

THE DEFENDANT: Yes, sir.

THE COURT: Or do you want me to read it to you?

THE DEFENDANT: No. Waive.

THE COURT: Did you hear the representations made by your
attorney with regards to the negotiations here?

THE DEFENDANT: Yes, sir.

THE COURT: Are you in agreeance with that?

THE DEFENDANT: Yes, sir.

THE COURT: | have a copy of the guilty plea agreement here. It's
dated November 7", 2018. And on page six of the guilty plea agreement
there's a signature above the name of James Howard Hayes. Did you
sign this, sir?

THE DEFENDANT: Yes, sir.

THE COURT: Before you signed it did you read it?

THE DEFENDANT: Yes, sir.

THE COURT: When you read through it was your attorney available
to answer any questions you may have had?

THE DEFENDANT: Yes, sir.

Page 3
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THE COURT: Do you have any questions of your attorney about the
guilty plea agreement now?

THE DEFENDANT: No, sir.

THE COURT: Do you have any questions of the Court about the
guilty plea agreement?

THE DEFENDANT: No, sir.

THE COURT: Do you believe you understand what's contained in
the guilty plea agreement?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the rights that you're waiving by
this plea here today?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand the type of plea that you're
entering here today?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Can you tell me what your understanding is
that you're facing as a form of punishment for the charge of attempt
grand larceny here in the State of Nevada?

THE DEFENDANT: One to four in the Nevada Department of
Corrections.

THE COURT: Okay.

THE DEFENDANT: Or a gross misdemeanor of 364 days.

THE COURT: Okay. You can also be fined up to $5,000 if | treat it
as a felony. And you could be fined up to $2,000 if | treat it as a gross

misdemeanor?
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THE DEFENDANT: Yes, sir.

THE COURT: You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. You understand that no one’s in a position to
offer you any type of special treatment, leniency, or probation, as
sentencing is entirely up to the Court?

THE DEFENDANT: Yes, sir.

THE COURT: And although the parties have made -- will be making
somewhat of a recommendation here, the Court’s not bound by that.

THE DEFENDANT: Yes.

THE COURT: Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: With that being said do you want to go forward with
this today?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. So how do you plead to the amended
information that charges you with attempt grand larceny that took place
on or about the 9™ day of April, 2013 while you're here in Las Vegas,
Clark County, Nevada, where you willfully and lawfully and feloniously
and intentionally deprived the owner permanently, thereof, by attempting
to steal, take or carry away lawful money of the United States, $650 or
greater, owned by a Joshua Jarvis. And you -- by doing this you were
attempting to steal lawful money and an IPhone from Joshua Jarivs.
How do you plead to that?

THE DEFENDANT: Guilty by the way of Alford.
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THE COURT: Okay. Sir, do you believe this is in your best interest
to enter this type of negotiation?

THE DEFENDANT: Yes, sir.

THE COURT: And you're not asking the Court for a trial in this
matter?

THE DEFENDANT: No, sir.

THE COURT: Okay. Sir, you understand that I'm going to ask the
State to provide me with a set of facts that they believe that they could
prove if this were to go to trial and I'm going to accept those for purposes
of determining whether or not there’s sufficient information to support the
charge. Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Mr. Dickerson?

MR. DICKERSON: Your Honor, if this case were to go to trial the
State would prove beyond a reasonable doubt that on or about April 9™,
2013, in the early morning hours, the Defendant entered the hotel room
of Joshua Jarvis, that being the hotel room 17151 at the Excalibur hotel
with the intent to commit larceny, thereby, proving the greater crime of
burglary.

Once inside that room, the Defendant was found by Mr. Jarvis,
who was sleeping at the time, to be rummaging through Mr. Jarvis and
his guest’s luggage. Ultimately, Mr. Jarvis grabbed onto the Defendant,
sat him down on the bed, and pulled out the Defendant’s ID and took a
picture of it before letting the Defendant leave.

When the Defendant left, multiple items, personal property,
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including money of the guest of that room, were missing and it was
determined that they were nowhere to be found other than likely with Mr.
Hayes here in this case.

With that, Your Honor, the State would have proved the crime
of attempt grand larceny, is that's what Mr. Hayes was attempting to do
there at the luggage, and the crime of burglary upon his entry into the
room.

THE COURT: Mr. Sanft, do you agree with those facts?

MR. SANFT: Yes, Your Honor.

THE COURT: Okay. Allright. Mr. Hayes, I'm going to accept
those. | do believe that they're sufficient to support the crime that’s
charged here.

Now, sir, do you understand that by pleading by way of Alford
is for the purpose of avoiding a harsher penalty if you were to go to trial
on the original charges? Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: And that's why you're entering it this way?

THE DEFENDANT: Yes, sir.

THE COURT: So you're not admitting guilty here, you're just saying,
Judge, | don’'t want to be convicted if we go to trial of the higher offense
and face a further -- a harder -- a harsher sentence?

THE DEFENDANT: Yes, sir.

THE COURT: So for that reason I'm entering my plea here --

THE DEFENDANT: Yes, sir.

THE COURT: -- to avoid that?
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THE DEFENDANT: Yes, sir.

THE COURT: Okay. And that's what you want to do?

THE DEFENDANT: Yes, sir.

THE COURT: Do you believe under the circumstances that it's in
your best interest?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Sir, I'm going to accept your plea. | do believe
it's freely and voluntarily entered into. | do believe you understand the
nature and the consequences of your plea; therefore, I'm going to accept
your plea.

I’'m going to vacate the trial that was scheduled for the 13" of
November. And I'm going to refer this over to the Department of Parole
and Probation for preparation of a presentence investigation report and
I'll set a sentencing date. Okay?

MR. SANFT: Your Honor, can we just sentence him today based
upon the fact that we're asking for credit for time served in this matter?

MR. DICKERSON: We would ask for a PSI, Your Honor.

THE COURT: I'm going to get a PSI done on him; okay?

MR. SANFT: Yes, Your Honor.

THE COURT: I'm not -- that -- please don't read that I'm not going
to accept that you're offering here.

MR. SANFT: No. Of course not.

THE COURT: Yeah. I'm just saying | want to see if there’s
something crazy behind it then | may not --

MR. SANFT: Okay.
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THE COURT: -- go with this. Okay?
All right, so here’s the date.
THE COURT CLERK: March 6™ at 8:30.
THE COURT: Okay. Mr. Hayes, | ask that you speak with your
attorney about how you take care of this. You have to go over to the

Department of Parole and Probation and go through an interview. Okay?

[Hearing concluded at 10:07 a.m.]

* k ok ok k%

ATTEST: I do hereby certify that I have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

.

Christine Erickson,
Court Recorder
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UNDER PENALTY OF PERJURY

I, the undersigned, certify, declare, or state
that the foregoing is true and correct, to the
best of my knowledge and belief, in accordance
~—Wwith-NRS 208.165 and 28 USCA § 1746

Excuted on the 24 day of fyludee  ,2019
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Electronically Filed
10/1/2019 10:16 AM
Steven D. Grierson

. CLERK OF THE COEE
OPPS W .

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada §9155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs CASENO: C-16-315718-1

jaergusp e
aka James Howard Hayes Jr., :
49706708 -y : , DEPTNO: XIX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S
MOTION FOR A WRIT OF CORAM NOBIS

DATE OF HEARING: OCTOBER 7, 2019
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy Dis&ict "Attorney, and
hereby submits the attached Points and Authorities in Opposition to Defendant’s Motion for a
Writ of Coram Nobis.
| This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
H

WiA2013120 13RI 0723\3F19723-OPPS-(HAYES__JAMES)-003 DOCX

Case Number: C-16-315718-1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On or about July 23, 2013, James H. Hayes (hereinafter, “Defendant”) was charged by
way of Criminal Complaint with one count of BURGLARY (Category B Felony — NRS
205.060) and one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross
Misdemeanor — NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in
Justice Court, Las Vegas Township on June 14, 2016, the charge of BURGLARY was bound
over to District Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Defendant with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Defendant entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served. '

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions [ may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

i
1
1

WA2013\2013F\ 1072341 3F10723-0PPS-{HAYES __JAMES)-003,DOCX
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GPA at 2: 1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Defendant was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F01534X, a Justice of the Peace
had found probable cause to charge Defendant with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted after a hearing on February
4,2019.

At the sentencing hearing on March 6, 2019, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued tlllat
Defendant should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Defendant was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Defendant’s sentence in
another case (C315125). The Court also awarded Defendant ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019.

Defendant filed a Notice of Appeal on March 28, 2019. Defendaﬁt’s Case Appeal
Statement was filed on August 9, 2019. Defendant’s Appeal of the instant case is still pending
before the Nevada Supreme Court (Case Number 78590).

On September 9, 2019, Defendant filed the instant “Motion in the Nature of a Writ of
Coram Nobis.” On September 26, 2019, Defendant filed an “Affidavit of Granting Motion in
the Nature of a Writ of Coram Nobis.”

ARGUMENT

L DEFENDANT’S AFFIDAVIT.OF GRANTING MOTION IN THE NATURE OF
A WRIT OF CORAM NOBIS IS WITHOUT MERIT

Defendant’s stylized Affidavit, filed on September 26, 2019, fails to consider the facts
and circumstances of the instant Motion, and is therefore without merit. Defendant asserts, in

sum, that the State’s failure to respond to his Motion within 10 days is an admission that

1

WI20132013R 07230 3F10723-0PPS-(HAYES_ JAMES)-003.DOCX
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Defendant’s Motion is meritorious, and consent to the granting thereof. However, Defendant
overlooks the requirements for initiating the time period within which a party must respond.
Contrary to Defendant’s assertions that the State is untimely in its response, the State
contends that Defendant’s Motion was never properly served on the State. In the Certificate
of Service affixed to the instant Motion, Defendant certified that the Motion was sent to the
Attorney General in Carson City, Nevada. There is no certification that the instant Motion was
sent to, or properly served upon, the Office of the Clark County District Attorney. Therefore,
the time for the State’s response never began to run and cannot be deemed to have passed.
Due to the lack of proper service, this Court should reject Defendant’s representations

in his Affidavit, and should consider the merits of the instant Opposition.

II. DEFENDANT’S PENDING APPEAL DIVESTS THIS COURT OF
JURISDICTION

The Nevada Supreme Court has declared, “[j]urisdiction in an appeal is vested solely
in the supreme court until the remittitur issues to the district court.” Buffington v. State, 110
Nev. 124, 126, 868 P.2d 643, 644 (1994). While an appeal is pending, district courts do not
have jurisdiction over that case until remittitur has issued. Id. The Nevada Supreme Court “has
repeatedly held that the timely filing of a notice of appeal ‘divests the district court of
jurisdiction to act and vests jurisdiction in [the appellate] court.”” Foster v. Dingwall, 126 Nev.
49, 52, 228 P.3d 453, 454-55 (2010} (quoting Maék—ManIev v. Manley, 122 Nev. 849, 855,
138 P.3d 525, 529 (2006)). Pursuant to NRS 177.155, the supreme court retains control and

supervision of a case “from the filing of the notice of appeal until the issuance of the certificate
of judgment.” Buffington, 110 Nev. at 126, 868 P.2d at 644.

Only a remittitur will return jurisdiction from an appellate court of competent
jurisdiction to the district court. See NRS 177.305 (“After the certificate of judgment has been
remitted, the appellate court...shall have no further jurisdiction of the ap&oeal or of the
proceedings thereon, and all order which may be necessary to carry the judgment into effect

shall be made by the court to which the certificate is remitted.”). Until such remittitur is

WA2013\201 3R G723\ 3F10723-0PPS-(HAYES __JAMES)-003 DOCX
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received, a district court lacks jurisdiction over a particular case. Buffington, 110 Nev. at 126,
868 P.2d at 644.

Here, the instant case is on appeal, pending before the Nevada Supreme Court.
Defendant timely filed a Notice of Appeal on March 28, 2019, thereby divesting this Court of
jurisdiction to entertain the current motion. The Fast Track Briefing on the appeal was
completed on July 24, 2019, and no Opinion, Order, or Certificate of Judgment has been
entered as of the time of filing the instant Opposition. Therefore, the State respectfully submits
that this Court lacks the jurisdiction necessary to address Defendant’s Motion on its merits.

Because this Court lacks jurisdiction to address the substance of Defendant’s Motion,
this Court should deny the same.

III. DEFENDANT IS NOT ENTITLED TO A WRIT OF CORAM NOBIS

In the case that this Court disagrees and finds that it has jurisdiction to address the
instant Motion on its merits, Defendant does not make a showing that he is entitled to a writ
of coram nobis.

Although a writ of coram nobis is an available remedy in Nevada, it is limited in its

application and scope. Trujillo v. State, 129 Nev. 706, 716-17, 310 P.3d 594, 600-601 (2013).

The Nevada Supreme Court has explained that a wirt of coram robis is not applicable to a
person who is in custody on the conviction being challenged. 1d. at 716, 310 P.3d at 600. To
such a person seeking to challenge his conviction, habeas corpus “must be sought as the
exclusive remedy.” Id. Pursuant to NRS 34.724(2')(b), a post-conviction petitioner for wirt of
habeas corpus “takes the place of all other common-law, statutory or other remedies which
have been available for challenging the validity of the conviction or sentence, and must be
used exclusively in place of them.”

For those petitioners who are no longer in custody on the conviction being challenged,
a writ of coram nobis is available only to address errors of fact outside the record that were
not known to the court enterling judgment, that could not have been raised earlier, and that
affect the validity and regularity of the decision itself and would have precluded the judgment

from being rendered. Trujillo, 129 Nev, at 717, 310 P.3d at 601. “[L]egal errors fall entirely
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outside the scope of the writ.” Id. (citing People v. Hyung Joon Kim, 90 Cal.Rptr.3d 355, 202
P.3d at 446, State v. Diaz, 283 Neb. 414, 808 N.W.2d 891, 896 (2012)).

In Trujillo, the Court articulated the history of coram nobis, noting it was a common
law remedy stretching back to the sixteenth century and existed in the common law “as a
means of reviewing errors of fact outside the record that affected the validity and regularity of
the decision itself and would have preciuded the judgment from being rendered had they been
known,” Id. at 710, 310 P.3d at 597. Examples of the scope of coram nobis as it existed in
sixteenth-century England included: clerical errors, the infancy or death of a party, coverture,
tﬁe insanity of a defendant at the time of trial, a guilty plea procured by extrinsic fraud, and a
valid defense that was not made due to fraud, duress, or excusable neglect on behalf of a
defendant. Id. Further, in order to qualify for coram nobis relief, the factual errors could not
have been known or reasonably discoverable prior to the filing of the Petition. Id. The Trujillo
Court adopted the common-law definition of coram nobis, limiting the writ to claims of factual
error, and declined to. adopt the more liberal approach that a minority of states, as well as the
federal government, have adopted. At 710, 310 P.3d at 598.

A. A Writ of Coram Nobis is not Available to Defendant while in Custody.

In the instant case, Defendant is still in custody on the conviction Defendant seeks to
challenge. Defendant’s bail status was revoked following a hearing on February 4, 2019, and
Defendant remains in custody serving the sixty (60) to one hundred seventy-four (174) month
sentence pronounced in this case on March 6, 2019.

Therefore, pursuant to Trujillo and NRS 34.724(2)(b), a writ of coram nobis is not
available to Defendant. To the extent Defendant seeks to challenge the validity of his
conviction, the proper remedy W(;‘U.Id be through a petition for writ of habeas corpus. No such
petition is before the Court, and there is nothing in the Motion that would allow this Court to
construe it as such.

Because Defendant is still in custody on the conviction he seeks to challenge, this Court
should find that a writ of coram nobis is not available to Defendant and should deny the instant

Motion.
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B. Defendant fails to show he is entitled to a Writ of Coram Nobis.

In the instance that this Court determines that a writ of coram rnobis is available as a
remedy to Defendant, Defendant fails to demonstrate that hie is entitled to such relief. The
limited scope of coram nobis relief requires a conjunctive showing of (1) facts not known to
the Court at the time of conviction, (2) that were not withheld by the defendant, (3)\ that would
have prevented entry of judgment. Trujillo, 129 Nev. at 717, 310 P.3d at 601.

Defendant does not acknowledge his three-part burden, and his arguments do not meet

that burden. Defendant first references Snyder v. State, 103 Nev. 275, 738 P.2d 1303 (1987),

in support of his argument that a court cannot amend an Information to include an offense that
was not shown by evidence a a preliminary hearing. See “Motion in the Nature of a Writ of
Coram Nobis,” filed on September 9, 2019 (“Defendant’s Motion™), at 2:24-26. Defendant’s
reliance on that case is misplaced. Snyder treated an appeal based on the defendant’s assertion
that his speedy trial rights and his Fourth Amendment right against unreasonable searches and
seizures were violated. Snyder did not treat a criminal defendant’s voluntary entry of a guilty
plea, much less a petition for writ of coram nobis.

Defendant next cites to Martin v, Sheriff, Clark County, 88 Nev. 303, 496 P.2d 754
(1972) in support of the notion that a court cannot reinstate a criminal charge that was
dismissed at a preliminary hearing. See Defendant’s Motion at 3:7-10. Defendant further cites
to language from Martin to argue that courts do not have the authority to reinstate charges
dismissed at a preliminary hearing. Defendant’s Motion at 3:19-23. Defendant fails to

acknowledge that the Nevada Supreme Court in Martin was dealing with the erroneous

dismissal of a criminal charge by a magistrate at a preliminary hearing. In Martin, the Court

reversed the district court’s order, and further authorized the district attorney to refile the
previously-dismissed criminal charge under NRS 173.035(2) and NRS 178.562(2). 88 Nev. at
307, 496 P.2d at 756. Also, contrary to Defendant’s assertions regarding statutory authority,
and directly pertinent to the instant case, NRS 173.035(4) specifically allows an information
containing a charge to be filed, without a preliminary examination, if a defendant has agreed

to plead guilty to that charge. In the instant case, Defendant agreed to plead guilty to
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ATTEMPT GRAND LARCENY; therefore, the requirement of a preliminary hearing on that
charge was waived, and Defendant was properly charged and convicted. Furthermore, NRS
178.562(2) specifically states that the discharge of an offense at a preliminary hearing does
not bar the filing of an inf(;rmation. Therefore, the dismissal of ATTEMPT GRAND
LARCENY at the preliminary hearing in this case did not bar the filing of a subsequent
amended information containing that charge for the purposes of Defendant’s guilty plea
pursuant to Alford.

Finally, Defendant claims that his conviction of ATTEMPT GRAND LARCENY after
such a count was dismissed at the preliminary hearing violates NRS 174.085(3)’s protections
against double jeopardy. Defendant’s Motion at 4:1-6. Defendant thereby asks this Court to
find a legal error in his conviction. The Trujillo Court specifically excluded legal error from
the limited scope of writs of coram nobis. Because the Nevada Supreme Court has specifically
excluded legal error from the purview of a motion for writ of coram nobis, the State
respectfully argues that this Court may not consider any potential legal error as a basis for
granting the relief Defendant seeks.

Defendant, in his Motion, has failed to address the standard set forth for a writ of coram
nobis. Furthermore, Defendant has failed to substantively meet his burden in seeking that
relief. Therefore, this Court should deny Defendant’s Motion.

i
i/
1
i
1
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1
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1
H
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CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court deny Defendant

James H. Hayes’s “Motion 'gl/the Nature of a Writ of Coram Nobis” in its entirety.

DATED this IS day of October, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #0§1565

Depu Dlstrlct A
Nevada Bar #05

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 25‘}' day of

October, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES H. HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV, 89018

BY /) gl @a}m

C. Garcia
Secretary for the District Attorney's Office

TP/jjleg/L2
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LEFT SIDE
OF FILE PLEASE

EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" FI.
LAS VEGAS, NEVADA 89155-1160
(702) 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court : Court Division Administrator

Re:

INMATE CORRESPONDENCE

October 04, 2019

C-16-315718-1 / Department 19
State of Nevada
vs

James Hayes, Defendant

A court order is required to complete the request.

Documents are sealed. Court order is required to reproduce. (PSI)
Documents requested are not in court file at this time.

Transcripts have not been filed. Court order required.

Copies are $.50 per page or by court order.

Consult your law library for this information.

OOoOoooaoOond

District Court does/does not show any outstanding warrants under the above referenced

defendant name.

X

Other: Your Default is being returned to you as deputy clerk does not issue defaults on

criminal cases.

Cordially yours,
DC Criminal Desk #27
Deputy Clerk of the Court

C-16-315718-1

|11/

Left Side Filing

4867422
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CjamES }l - t(élglgﬁ , Defendant,

gh Judueral

. ISTRICT COURT
Clep COUNTY, NEVADA
Case No. C,’".D '% \6[“8 I
A A . Plaintiff, Dept. No,___ 19
Docket No.
) DEFAULT

It appearing from the files and records in the above entitled action that %E j’]{‘k Ul
Nakrde , Clapls fansh ,
' 2 Mdbors T8 Yhe Metore 8k 2wl R Can Nk

defendant(s) [or plaintiff] herein, being duly served with a copy of the Summens-and-Compiaint on the_
PN Any A Sesmber 2019

more than 20 days, exclusive of the day of service, having expired since service upon the gmm; that

no answer or other appearance having been filed and no further time having been granted, the default of the

above-named s) for failing to answer or otherwise plead to Plaints int is hereby
V\E\m [y 5 Moony

entered.

The undersigned hereby requests

and directs the entry of default ,CLERK OF COURT
" DEPUTY CLERK Date
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AFFIRMATION PURSUANT TO NRS 239B.030

L Jeones g@%tsﬁ ,Npock_ L TA0TE

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE

ATTACHED DOCUMENT ENTITLED ‘) E@ A LL\JV

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY

PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.

INMATE PRINTED NAME: jém 55 H . ‘J@g@_')

INMATENDOC# | | 380F2

INMATE ADDRESS:

P-O-BOX 1989
EEYNV—89301
pee
P.0. 80 S
Poche, NV. 81043
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STEVEN B. WOLFSON
Clark County District Attorney
Ngvada Bar #001565
BERNARD ZADROWSKL
Chief Deputy District Attorney
Nevada Bar #006545

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintift,
Vs CASE NO:

HOWARD HAYES, aka
James Howard Hayes,
#2796708

DEPT NO:

Defendant.

ORDER DENYING DEFENDANT'S PRO PER MOTION IN THE NATURE OF A

WRIT OF CORAM NOBIS

DATE OF HEARING: October 7, 2019
TIME OF HEARING: 08:30 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
7th day of October, 2019, the Defendant not being present, in proper person, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through BERNARD
ZADROWSKI, Chief Deputy District Attorney, without argument, based on the pleadings

and good cause appearing therefor,
1
1
1
"
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion in the Nature of a

Writ of Coram Nobis, shall be, and it is DENIED.

v DATED this “ ‘Z day of October, 2019. VTA

DI STRICUUDGE
STEVEN B. WOLFSON ) . é
Clark County District Attorney o Jadge William Kephatt
Nevada Bar £0015§5

to:

'e uty District Attprney
Nevada Bar #006545

CERTIFICATE OF SERVICE

I certify that on the iﬂay oléD (‘)7‘0%9, I mailed a copy of the foregoing Order

JAMES HAYES, BAC #1175077
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV 89018

C.Garcia -~ 7
Secretary for the District Attorney’s Office
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-vs-
Namte, Samess U e
Defendant(s).

/Q[?U’ 6 Yhe Hetes C\ Of)z*)wkf
Hohod e A Wt n‘é

COMES NOW, Jemies Z‘I "d’LlL Y __,in PRO PER and herein above respectfully
Moves this Honorable Court for a J[ \‘L,‘h e C’Q h\‘ﬁ {1 1td Ht‘%ou ,}_h(
\H\E '\‘;d’tlll OQ L\.}(L‘} C‘pf G)c&m Mc%a"}

The above is made and based on the following Memorandum of Points and Authorities.
RECEIVED
alT 17 209

CLERKCF THE count

631




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MEMORANDUM OF POINTS AND AUTHORITIES

Neeonast S Yhe Crac
O o pbant Cctnbre 2201, 2 T A foges
(ECaVED \W\r J\l‘ahﬁ opAcs n%m o nm Qxl&d Pa‘hc\u u\{

Camp s s ek W‘\Q\E Cb\wi d‘éﬁ %QLL&\ Lm

i Amumm}
rr- \ahq‘ Al 1&1 "'f
'aLQ (PR "-’\“ eai e Jo c»ﬁL _E*)\O

@d{d \H\F me#am mc%m |
I Mhe Shob s acpmadt Hhnd s canet did el dulgad
uxmol\dﬂuﬁ 4 u)}?m& mmnl wi bel u;d m e (écan
ohat whia caned qrm)td dp?mdu& 4 (Yu:%u\i T
uﬁ\‘\df a0 (IR

mrﬂﬁ has 5“6“&‘& (‘{1!&3&\ \hmu ONER ‘R‘\ﬁ} ‘)Tzc*! (a4

hve mhem& \u(ﬁdm)hod dha} whou & onsleke
( Ekb\ﬁnm nv;\&mm} whmh ©ORKS b ‘t@xc HL‘}FTN

U2 or(m%d 24 i ﬂus MC#@& (R4E,

W Mdodedd 9 esdiHen I e Hheach Hhe Wk
Copont Mg Becnuse For Soots apond hieh e ( ele weke
Neb Kool It A cold Nt 1S the repose R dur

dlaaye heie hoad discodared. by bin 0} and e duhslesdelly

mha& e e e 6@ ho mc%ad 1%& ‘*&L LD(AZ Q9

632



10

11

12 ||

13

14

15

16

17

18

19

21

22

23

24

25

26

27

28

d&ﬁﬂﬁl\i & dohaded nl e Jebhe C@"tf’lr law aud

el doled b aoide adeqyete ad zeolsig,
(La(m&@r%hm ) b covsr diiadont i e paredle urd.

rhas wi¥eed h 14 & e sl aspsher AR \ﬁ’lc ukdaétqlm )
4E e‘g“ﬁ\u N\CD(\DD 14 t (Ldft@f) SN o *pr:\tk\i

who Neadrd am\{—n A eqme be dd N ormmid ddhneas
fcca’\W’\L Y PCOE G@YV\E) [)(DC(ldlm*\c ‘)H?m tg!i;‘gkd'zm 15 .
sk Nded & 35 Hradihonel mia AR end g Jueh Dlecrlage

sudieial adks o b enainled i 25 A Whee 15 e ookae ]

A o5 tudhe otk of faed o) i o bis Contiche
2bete, 24 hete e slabe hs mauu m-ﬁ' ol qqr&d et

catlanl & e (x hmm{@m mwmw Mol canipet by
ceinsdebd anel NG IM.08572) Vil hed cooar Tz,
L. Cabdrecd do ot s pisrphons Yhe dediada )t wahent
2t hios demoshyated shet 6 44 athied 4 ([ht;QCb
he v cleada shadd & Lm\uLxJn\(t Ahmm X Y
Cequaadt fol o o o o Mas by @ g@m@g‘g

& efidarce, Bl ythe tochess X ps 193 o%ﬁ*do rsck ool s hes

<\ 25 e Chey: W disssad by
Mt%gc-h“‘h lark ¥ andad do LO(Q.LQO\ETEL[\ AL NO S loft o]

Ml AidaNT . ad N (\Lmﬂq 005 A Ld

Dated this I 4 day of Ocher ,20_@.

B@‘(\Q}\\;\m A

633



10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE BY MAIL

Pursuant to NRCP Rule 5 (b), I hereby certify that I am the Petitioner/Defendant named herein

and that on this _| 4 day of O?i !DI ﬂg ,20 lE! » I mailed a true and correct copy of this
foregoing RED[L} )[D ﬁ%ﬁ Cﬂp{){)t‘h OQ to the following;

Clen & the G M taupel of Kadda
25 koow Ave 10 N Ceio St
Las\lggps, W E1155 Coesn) Cpy, N E0f

e

634



10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

AFFIRMATION
Pursuant to NRS 239b.030

The undersigned does hereby affirm that the preceding document, ZR@{LS %D j Z’%E {:)
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(Title of Document)
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o A Specific state or federal law, to wit
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UNDER PENALTY OF PERJURY

I, the undersigned, certify, declare, or state

that the foregoing is true and correct, to the

best of my knowledge and belief » 1n accordance
....... -with-NRS 208.165 and 28 USCa § 1746.
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3 FL
LAS VEGAS, NEVADA B9155-1160
(702} 671-4554

Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator

April 15,2019

Attorney: Michael W. Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant fo
Rule 7.40(b)(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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T Re
EK P\\ EIGHTH JUDICIAL DISTRICT COURT
///“ CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" F1.
LAS VEGAS. NEVADA B9155-1160

(702) 671-4554
Steven D, Grierson Anntoinette Naumec-Miller
Clark of the Count Court Division Administrator
June 18, 2019
Attorney; Michael W, Sanft Case Number: C-16-315718-1
Sanft Law Department: Department 19

Attn Michael W Sanfi
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101

Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion To Modify And Or Correct Illegal Sentence

Rule 3.70. Papers which May Not be Filed

Except as may be required by the provisions of NRS 34.730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counse! of record will not
be filed but must be marked with the date received and a copy
forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)}(2)(ii).

Cordially yours,
DC Criminal Desk # 7
Deputy Clerk of the Court
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EIGHTH JUDICIAL DISTRICT COURT
CLERK OF THE COURT
REGIONAL JUSTICE CENTER
200 LEWIS AVENUE, 3" FL
LAS VEGAS, NEVADA 89155-1160

(702) B71-4554
Steven D. Grierson Anntoinette Naumec-Miller
Clerk of the Court Court Division Administrator
July 15,2019
Attorney: Michael W. Sanft Case Number: (C-16-315718-1
Sanft Law Department: Department 19
Attn Michael W Sanft
324 South 3rd Street - 2nd Floor
Las Vegas NV 89101
Defendant: James Howard Hayes

Attached are pleadings received by the Office of the District Court Clerk which are being

forwarded to your office pursuant to Rule 3.70.

Pleadings: Motion Te Withdraw Plea

Rule 3.70. Papers which May Not be Filed
Except as may be required by the provisions of NRS 34,730 to 34.830,
inclusive, all motions, petitions, pleadings or other papers delivered to
the clerk of the court by a defendant who has counsel of record will not

be filed

but must be marked with the date received and a copy

forwarded to the attorney for such consideration as counsel deems
appropriate. This rule does not apply to applications made pursuant to
Rule 7.40(b)(2)(ii).

Cordially yours,

DC Criminal Desk # 7
Deputy Clerk of the Court
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| restrained of your liberty: l‘h%\’\bg&%é‘)i’ipﬂﬁm{

? | FILED

Case NoA”{q":ﬁﬁg!&’Uf JUL 05 2639
Dept, No.'.i)gix ..........

IN THE 5% JUDICIAL DISTRICT COURT OH%EK %m
. il -

STATE OF NEVADA IN AND FOR THE COUNTY OF.

GOAS <SR BT (e % | S

Petitioner,

4
v PETITION FOR WRIT
OF HABEAS CORPUS Ep\tj

Jﬂfﬁeﬁ U&m‘ 1#—&3@‘83 B Wl POSTCONVICTION)

INSTRUCTIONS:

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained, [f you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. I you are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections,

(5) You must include all grounds or claims for relief which you may have regarding your conviction or sentence,
Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence. ‘

(6) You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will Operate to waive the attomey-
client privilege for the proceeding in which you claim your counsel was ineffective.

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attorney General's Office, and one copy fo the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or sentence, Copies must conform in all
particulars to the original submitted for filing.

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently

2. Name and location of court which entered the judgment of conviction under attack: Clsﬂ&kfﬁl&@

Diaet Conet DR 19, Clark Cauthl WNakda

3. Date of judgment of conviction: Mé(ﬁhlziﬁmq
4. Case number: C~“’ | 22’32 [AH 8 'j ......

5. (a) Length of sentence: 800 - rzq mlbkﬂ‘t\%

A-18-703316 - w

SHBT O inmm

PRI ————
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' "EFORE, petitioner prays that the court grant petitioner relief to which petitioner may be entitled in this proceeding.

. wly
EXECUTED at High Desert State Prison on the 2 day of the month of 3'&!‘;] s Zﬂﬁ.

High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070
Petitioner in Proper Person

VERIFICATION

Under penalty of perjury, the undersigned declares that the undersigned is the petitioner named in the foregoing petition and
knows the contents thereof; that the pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as to such matters the undersigned believes them to be true.

*
High Desert State Prison

Post Office Box 650

Indian Springs, Nevada 89070

Petitioner in Proper Person

AFFIRMATION (Pursuant to NRS 239B.030)

ST
a1

R R
The undersigned daesAhereby affirm thalt'ihe preceeding PETITION FOR WRIT OF HABEAS CORPUS filed in District
Court Case Number A-{3 - ?%5} §5- Does not contain the social security number of any person.

7
i

O (T, : ]
High Desert State Prison
Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

CERTIFICATE OF SERVICE BY MAIL

g

. EQ ;Ev? , hereby certify pursuant to N.R.C.P. 5(b), that on this é«i day of the month of
3 20 I'mailed a true and correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS
addressed to:
y Warden High Desert State Prison Attorney General of Nevada
Post Office Box 650 100 North Carson Street
Indian Springs, Nevada 89070 Carson City, Nevada 89701

Cigrk ééunty District Attomey's Office
200 Lewis Avenue
Lag Vegas, Nevada 89155

High Desert State Prison
Post Office Box 650
Indian Springs, Nevada 89070
Petitioner in Proper Person

?Pnnt your name and NDOC back number and sign
.88
e - o

¥
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Electronically Filed
6/26/2019 3:17 PM
Steven D, Grierson

CLERK OF THE CO/
RSPN (ﬁg,‘_ﬁ R—-

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W. THOMAN
Chief Deputy District Attorney
Nevada Bar #012649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, '

Plaintiff,

Vs~ CASENO:  A-19-793315-W

JAMES HOWARD HAYES, .
47796708 - DEPTNO: XIX

Defendant.

STATE'S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)

DATE OF HEARING: AUGUST 12,2019
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B, WOLFSON, Clark County
District Attorney, through CHARLES W. THOMAN, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Defendant’s Petition For
Writ Of Habeas Corpus (Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

i
i
in
i

- ~ — \ \ WiA20131201 3072 3F10723-RSPN-(HAYES__JAMES)-001.DOCX
t\ﬁ ‘}% \(\‘\i‘)k\ _

P
M Case Number: A-13-793315-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

The relevant procedural history is as follows. In a June 17, 2016 Information, the State

charged Petitioner with Burglary (Category B Felony). It filed a Notice of Intent to Seek
Punishment as a Habitual Criminal on November 21, 2016. It filed an Amended Notice on
August 29, 2017,

On November 7, 2018, Petitioner pleaded guilty pursuant to North Carolina v. Alford,
400 U,S. 25 (1970) to Attempt Grand Larceny (Category D Felony/Gross Misdemeanor). The
State agreed to make no recommendation at the time of sentencing. GPA at 1. It did, however,
reserve the right to argue for habitual treatment if “an independent magistrate, by affidavit
review, confirms probable cause against [Petitioner] for new criminal charges.” Id. at 2.

On January 29, 2019, Justice of the Peace De La Garza found probable cause existed
that Petitioner had committed another count of B;irglary in what eventually became Case No.
C-19-338412-1, which is currently before this Court, 4=+ F7 o B

Based on that finding of-probable cause, the State filed a Motion to Revoke Bail on

S ¢

January 31, 2019. Further, as contemplated in the Guilty Plea Agreement, it argued for habitual
treatment in a March 6, 2019 sentencing. This Court found that the State met the statutory
requirements of NRS 207.010 and accordingly sentenced Petitioner to between sixty and one
hundred seventy-four months in the Nevada Department of Corrections,
The Judgment of Conviction was filed on March 12, 2019. On March 28, 2019,
Petitioner filed a Notice of Appeal. That appeal is currently pending before the Supreme Court.
Petitioner filed the instant post-conviction habeas petition on April 15, 2019. The State

herein responds.

ARGUMENT
Kk PETITIONER’S SUBSTANTIVE CLAIMS ARE PROCEDURALLY
BARRED.
NRS 34.810(1)(a) reads:

The court shall dismiss a petition if the court determines that:

2
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(a) The petitioner’s conviction was upon a plea of guilty or guilty
but mentaily ill and the petition is not based upon an allegation
that the plea was involuntarily or unknowingly éntered Ior that the
plea was entered without effective assistance of counsel.

The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and claims
of ineffective assistance of trial and appellate counsel must first be pursued in post-conviction
proceedings...[A]ll other claims that are appropriate for a direct appeal must be pursued on
direct appeal, or they will be considered waived in subsequent proceedings.” Franklin v. State,
110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added) (disapproved on other
grounds by Thomas v. State, 115 Nev. 148, 979°P.2d 222 (1999)). “A court must dismiss a
habeas petition if it presents claims that either were or could have been f:resented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001).

Here, Petitioner does not challenge the ef:féctiveness of his counsel or the validity of
his guilty plea. Instead, Petitioner raises four claims which are suitable only for direct appeal.
His failure to raise them at that juncture waives them for purposes of this petition. Moreover,
each claim is meritless. It is well established that jeopardy does not attach until either the jury
is sworn or, in a beneh trial, the first witness is called. Downum v. United States, 372 U.S.
734, 83 S.Ct. 1033 (1963); Wheeler v. District Court, 82 Nev. 225, 415 P.2d 63 (1966); Hylton
v. Eighth Judicial Dist. Court of State of Nev,, Dep't IV, 103 Nev. 418, 421 n.1, 743 P.2d 622,
624 n.1 (1987); Crist v, Bretz, 437 U.S. 28, 37 n.15, 98 8. Ct. 2156, 2162 n.15 (1978) (“In

nonjury trials jeopardy does not attach until the first witness is sworn.”). Here, no jury was

ever sworn and no witness was ever called in a non-jury trial. Ground 1, which alleges a
Double Jeopardy violation, necessarily fails because jeopardy never attached. Pet. 6-7.
Ground 2, the probable clause claim similarly fails. Although Petitioner’s motion to
dismiss was originally granted in Justice Court regarding that ground, the Amended
Information which reintroduced the count was only filed after Petitioner agreed to plead guilty
1o ih; charge. In similar circumstances, the Neva;ia Supreme Court has declined to find error

when a fair trial resulted in a conviction for a crime after inadequacies in the grand-jury

3
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proceedings. Hill v. State, 124 Nev. 546, 552, 188 P.3d 51, 5455 (2008). Here, Petitioner
pleaded guilty to Attempt Grand Larceny, thereby nullifying any potential pml:{abieﬁausc
related issue at the preliminary hearing. Even if the State lacked probable causé at the time of
the hearing, there is no colorable argument that it lacks it now. Petitioner admitted that he
committed the crime. GPA at 1.

In Ground 3, Petitioner claims that the Cruel and Unusual Punishment Clause of the
Fighth Amendment was violated when he was sentenced as a habitual criminal, but his
sentence is appropriate considering his criminal hiétory, The Eighth Amendment to the United
States Constitution, as well as Article 1, Section 6 of the Nevada Constitution, prohibits the
imposition of cruel and unusual punishment. The Nevada Supreme Court has stated that “[a]
sentence within the statutory limits is not ‘cruel and unusual punishment unless the statute
fixing punishment is unconstitutional or the sentence is so unreasonably disproportionate to
the offense as to shock the conscience.’” Allred v. State, 120 Nev. 410, 420, 92 P.2d 1246,
1253 (2004) (quoting Blume v. State, 112 Nev. 472, 475, 915 P.2d 282, 284 (1996) (quoting
Culverson v. State, 95 Nev. 95 Nev. 433, 435, 596 P.2d 220, 221-22 (1979).

Additionally, the Nevada Supreme Court has granted district courts “wide discretion”
in sentencing decisions, and these are not to be ’disturbcd “[s]o long as the record does not
demonstrate prejudice resulting from consideration of information or accusations founded on
facts supported only by impalpable or highly suspect evidence.” Allred, 120 Nev. at 410, 92
P.2d at 1253 (quoting Silks v. State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976)). A
sentencing judge is permitted broad discretion in imposing a sentence and absent an abuse of
discretion, the district court's determination will not be disturbed on appeal. Randell v. State,
109 Nev. 5, 846 P.2d 278 (1993) (citing Deveroux v. State, 96 Nev. 388, 610 P.2d 722 (1980)).
As long as the sentence is within the limits set by the legislature, a sentence will normally not
be considered cruel and unusual, Glegola v. State, 110 Nev. 344, 871 P.2d 950 (1994).

Here, NRS 207.010(1)(a) governs the sentencing of habitual criminals:

1. Unless the person is prosecuted pursuant to NRS 207.012 or 207.014, a
person convicted in this State of:

4
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(a) Any felony, who has prevmusiy been two times convicted, whether in this
State or elsewhere, of any crime which under the laws of the situs of the
crime or of this State would amount to a felony is a habitual criminal and
shall be ;:sumshe{i for a category B felony by 1mprtsenmcnt in the state prison
for a minimum term of not less than 5 years and a maximum term of not more

than 20 years.

In its Notice of Intent to Seek Punishment as a Habitual Criminal,’ the State alleged that
Petitioner had been previously convicted of two counts of Fraudulent Use/Possession of
Personal Identification Information, two counts of Credit Card Abuse, and ;ne count of
Attempt Possession of Credit or Debit Card Without Cardholder’s Consent. Notice (Nov. 21,
2016) at 2. Each of those counts is a felony in the State where the crime was committed.

Then, in an Amended Notice of Intent to Seek Punishment as a Habxtuéggnﬁngga;_:_{lzeﬁ i
State alleged that Petitioner had been convicted of Credit Card Abuse, a Texas felony, Attempt
Possession of Credit or Debit Card Wﬂhou; Cardholder’s Consent {Category E Felony), and
Burglary (Caiego?yl B i‘glany) At smiencmé, this Court found that the State carried its burden
of proving each. Accordingly, the State was free to argue for habitual treatment under NRS
207.010(1)(a).

Petitioner argues that the State breached the guilty plea agreement, but the agreement
itself contemplated that the State would be free to argue for habitual treatment if a magistrate
found probable cause that he committed another crime. Pet. 12; GPA at 1-2. Justice of the

Peace De La Garza found probable cause? that he committed another Burglary on January 29,

! Because the State filed its Notice, Petitioner’s claim that his sentence was illegal because he
was never given notice is belied by the record, Pet. 12. “Bare” and “naked” allegations are not
sufficient to warrant post-conviction relief, nor are those belied and repelled by the record.
Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “A claim is ‘belied” when it
is contradicted or proven to be false by the record as it existed at the time the claim was made.”
Mann v. State, 118 Nev. 351, 354, 46 P.3d 1228, 1230 (2002).

2 Petitioner argues that this was based on impalpable and highly suspect evidence, but this
ignores the full reason why probable cause was ultimately found, as not only was Petitioner
identified with 80% certainty initially, but he also had a hotel key that did not belong to him
in his pocket when he was detained. See State’s Notice of Motion and Motion to Revoke

Bail (Jan. 31, 2019) at Exhibit 3; Tr. Preliminary Hearing, 19F01534X (Feb. 26, 2019) at 25,
31 (filed on Odyssey as case C-19-338412-1).

3
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2019. Accordingly, the State was free to argue for habitual treatment. That case, C-19-3384 123

1, is currem%y pending before this Court. Once probable cause was found, the State was free
to argue for habitual treatment under the plain terms of the GPA. Because Petitioner’s ultimate
sentence fell within the parameters of the small habitual statute, the Eighth Amendment was
not violated.

Finally, in Ground 4, Petitioner’s claim that his Presentence Investigation Report
contained errors is nothing more than a bare and naked allegation. Hargrove, 100 Nev. at 502,
686 P.2d at 225, Further, challenges to the Presentence Investigation Report are not cognizable
after sentencing. NRS 176,135(1) requires the Division of Parole and Probation to prepare a
Presentence Investigation Report for any defendant who pleads guilty of a felony. This Court

has previously addressed the importance of a factually accurate PSI at sentencing:

A PSI contains information about the defendant's prior criminal record, the
circumstances affecting the defendant's behavior and the offense, and the impact
of the offense on the victim. NRS 176.145(1). Because the sentencing court will
rely on a defendant's PSI, the PSI must not include information based on
“impalpable or highly suspect evidence.” Goodson v. State, 98 Nev. 493, 495~
96, 654 P.2d 1006, 1007 (1982).

Stockmeier v. Bd. of Parole Comm'rs, 127 Nev, 243, 248, 255 P.3d 209, 212-13 (2011).

If a PSI does have errors, a defendant can object. He cannot, however, object in

perpetuity. Instead, this Court has limited the time in which a defendant can object to factual
or methodological errors in a presentence investigation report. A defendant can only object to
errors “so long as he or she objects before sentencing.” Sasser v. State, 130 Nev. 387, 394, 324
P.3d 1221, 1226 (2014). Once sentencing has occurred, neither the “Division of Parole and
Probation nor the district court” have the “authority to amend ... [a] PSL.” Stockmeier, 127

Nev, at 245, 255 P.3d at 211 (2011).

Petitioner claims that an objection was raised about the alleged errors in his PSI, and
he enumerates those errors without any attempt to support his bare and naked claims. I”et. 14.
Accordingly, this claim lacks merit.
17
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In sum, each of Petitioner’s claims has been waived for purposes of the instant petition
under NRS 34.810 and is otherwise meritless. The petition should be denied.

[I. BY ENTERING A GUILTY PLEA AGREEMENT, PETITIONER
WAIVED ANY PRIOR CONSTITUTIONAL DEFECTS.

In this case, Petitioner entered a guilty plea. By doing this, he “waived all constitutional
claims based on events occurring prior to the entry of the pleas, except those involving the
voluntariness of the pleas themselves.” Warden, Nevada State Prison v. Lyons, 100 Nev. 430,
432, 683 P.2d 504, 505 (1984); Kirksey v. State, 112 Nev. 980, 1002, 923 P.2d 1102, 1116
(1996).

Petitioner raises two claims which occurred prior to the entry of his guilty plea in the
instant petition. First, he claims that the State violated the Double Jeopardy Clause by adding
a charge of Attempt Grand Larceny at district court after it had been dismissed in justice court.
leawaived both of those dlaims.

o For thf:sé “reasons, Petitioner waived Grounds 1 and 2 when he entered his guilty plea,

and they are barred by the plea in addition to NRS 34.810.

[I. THIS COURT SHOULD STRIKE PETITIONER’S ADDENDA.

After filing his first Petition for Writ of Habeas Corpus on April 15, 2019, Petitioner
filed two addenda to his petition without first requesting leave of this Court. Each should be
stricken,

NRS 34.750(3) allows appointed counsel to file a supplemental petition after
appointment. “No further pleadings may be filed except as ordered by the court.” Id. (5). The
Nevada Supreme Court has addressed when the district courts can allow a litigant to filea
supplemental petition, holding that leave can be granted only if the petitioner shows good
cause to explain the delay in raising a claim. Barnhart v. State, 122 Nev. 301, 303-04, 130P.3d
650, 652 (2006). Any finding of good cause must be made “explicitly on the record” and
enumerate “the additional issues which are to be considered.” Id. at 303, 130 P.3d at 652.

Barnhart affirmed a district court’s decision to deny leave to expand the issues because

¥

7
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“[cJounsel for petitioner provided no reason why that claim cow/d not have been pleased in the
supplemental petition. Id. at 304, 130 P.3d at 652 (emphasis added).

This Court should strike each of the addenda filed by Petitioner in proper person.
Petitioner never sought leave from this court to file supplements to his timely first petition.
Although counsel would be entitled to file a supplement by NRS 34.750(3), that entitlement
to file a supplement is explicitly a right of appointed counsel.

Furthermore, none of Petitioner’s pro-per addenda make any attempt to show good
cause for failing to raise the issue in the initial petition. Barnhart precludes Petitioner from
filing supplemental petitions in perpetuity without good cause for neglecting to include the
new claims in the initial petition, and the record is void of any explicit findings of this court
to allow for the rogue filings.

Because Petitioner was not entitled to supplement his initial petition and never sought

this Court’s leave, his two addenda should each be stricken.?

CONCLUSION
For these reasons, the instant petition should be denied.
DATED this 2 (6’""”’ day of June, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY

Chief Deputy District Attorney
Nevada Bar #012649

3To the extent that this Court decides to address the issues raised in the addenda, the State
reserves the right to respond to each on the merits.

8
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made thiséﬂa"ﬂday of
! [U’lﬂ,, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

CWT/jp/cg/lL-2

JAMES HOWARD HAYES, BAC #1175077
HIGH DESERT STATE PRISON

P.0. BOX 650

INDIAN SPRINGS, NV, 89070

C. Garcia o
Secretary for the District Attorney's Office
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3 Indian Springs, Mevada 89013 :

s

sl v 8 LI \ ___JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
6 ¥ an For THE county oF_(* [agls

74 ' : ‘

8

10 . Plaintiff, | |

11§ vs. | Case No.L-lle-31548
| Jans Ll {l’&!@ | Dept. No._{9

13 Defendant. - Docket

14

15 ,
16 : NOTICE OF APPFAL

17 NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant,

ﬁ@l‘}[ﬁ?) __, in and through his proper person, hereby -

" 19 appeals to the Supreme Court of Nevada from the ORDER denying and/or

- 20} dismissing the
or] _Moho Zut Y Mebue & o ek of Copann \ohis

22 C-16-316716-1

23| ruled on the | o dayof (riz)bz& 20 e
.

24
15 Dated this Iﬁl day ofmm_ Ifi

26 cET Respecttuily Submitted,
27, RECEIVES ARD AL

3 NOV 19 2019 RECEVED

APPEALS
CLERKOF Sup e
verutyarezcourr_~DEC 11 209
CLERKOF THE COURT
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! CERTFICATE OF SERVICE BY MAILING

L Neile” hereby certif, pursuant to NRCP S(b), st on this W
ZO_B, I mailed a true and correct copy of the foregoing, * l\f&%{t

2

3] day of

| e »
51 by placing document in a sealed pre-postage paid envelope and deposited said eavelope in the

6 | United State Mail addressed to the following:
7 : .
8

9

10
11
12
13
14
15
16
17 | CC:FILE

18 | '
19] DATED: this 14 aayor m:o 19

20
q g
. ) L
pria Personam

—,

22 .
. Post Office Box 208,5.D.C.C,
23 Indian Springs, Nevada 89018
: IN FORMA PAUPERIS:
24
25
26
27

28
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding }\(lﬂl(‘é

R ool

(Title'of Document)

filed in District Court Case number

E/ Does not contain the social security number of any person,

-OR-

O  Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or—

B. For the administration of a public program or for an application
for a federal or state grant.

I-¥-A

Signgture Date

e W s

Print Name

Fﬂ@[a paL
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’

Petitioner/In Propia Persona ' NOV 19 2019
Post Office Box 208, spce

Indian Springs, Nevada 89070-0208 - : ' &m

IN THE é;**\ JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE OQOUNTY OF ! I::Eki

Plaintiff. j
'vs.' _ o CASE No. { - ‘le Qg_l
DEPT.No. l% |
. ﬂl@ LIL(L“Q{‘) . .
DPefendant.

DESIGNATION OF RECORD ON APPEAL

C-16-316718-1
TOs _ DROA

Designation of Record ox Appeat

T

_ The above-named Plaintiff hereby designates the entire record of the
above-entitled case, to include all the papers, documents, pleadings, and
transcripts thereof, as and for the Record on Appeal.

DATED this day of ¢ 20
RESPECTFULLY -SUBMITTED BY:
#

Plaintiff/In Propria Persona

RECEIVED

APPEALS

DEC 11 2019 2
CLERK OF THE COURT
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DISTRICT COURT

CLARK COUNTY, NEVADA

N .
Sk % Nolede
Plaintiff(s),
Vs CASE _C'i{: 15 U6 l)
N e DEPT. NO. H
I l& : i&‘d&tﬁ
Defendant(s). NOTICE OF CHANGE OF ADDRESS
To:  Clerk of Court; and
To:  Opposing Counsel or Litigant
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE THAT:
[ Plaintiff or [ Defendant has a new mailing address.
. ¥ — { p W
New address: 5‘)&1,/?-0 ?JPL Abfj, M\C)ﬂ tji)m\g%ﬁ\ M\ eI
Telephone number: N(,{S_x
DATED this @ day of N2N. 20 1
B8 0N
Cdoen l abuyn * 11959
Narfe °
s
%

NCOA[1]/10/3/2012

A-19- 73315 - W/

™
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SDCC Law Library
Southern Desert Correctional Center
P.0.Box 208
Indian Springs, Nevada 89070 - ©20%

Date: Nov | 2L 2005

To: Clerk, E . Judicial Dlstn Court

9\[}, LB\,{‘\ A ’?IUJ
1A @S hqwﬂjﬁ
ENEE - 1A

From: L onza 1 ks ¢ 11959
Southern Desert Cortectional Ctr.
P.O. Box 208

Indian Springs, Nevada 89070 -©30%
Subject: REQUEST FOR RECORDS/COURT CASE DOCUMENTS

Case No. CV'N;;"&S? 15 - l

Dept.No. | i

The above named Inmate has requested the assistance of the SDCC Law
Library while he is incarcerated here. But in order to better assist him, we
are in need of the following Court Case Documents.

- FUDGMENT OF CONVICTION

2). CRIMINAL COURT MINUTES

e dluin

Inéate

Special Instructions: R 0§ LQ)[ *E(L Nz Q 2Ot Q@)&

QDS

Please send a correspondence direct/v to Inmate
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20

21

26

27

28

ASTA

IN THE EIGHTH JUDICIA

Electronically Filed
12/11/2019 12:57 PM
Steven D. Grierson

CLERS OF THE 002 5

L DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK

STATE OF NEVADA,
Plaintiff(s),
V8.

JAMES HOWARD HAYES
aka JAMES HOWARD HAYES, JR.,

Defendant(s),

Case No: C-16-315718-1

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): James H. Hayes
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Steven D. Grierson
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #05734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs~ CASENO: (C-16-315718-1

Ff R
aka James Howard Hayes Jr., )
42706708 DEPT NO:; XIX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S
MOTION TO CORRECT AN ILLEGAL SENTENCE

DATE OF HEARING: JANUARY 6, 2020
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through TALEEN PANDUKHT, Chief Deputy District Attorﬁey, and
hereby submits the attached Points and Authorities in Opposition to Defendant’s Motion to
Correct an Illegal Sentence.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed -nccessary by this Honorable Court.

1 '
i
i
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 23, 2013, James H. Hayes (hereinafter, “Defendant™) was charged by way of
Criminal Complaint with one count of BURGLARY (Category B Felony — NRS 205.060) and
one count of ATTEMPT GRAND LARCENY (Category D Felony/Gross Misdemeanor —
NRS 205.220.1, 205.222.2, 193.330). Following a Preliminary Hearing in Justice Court, Las
Vegas Township on June 14, 2016, the charge of BURGLARY was bound over to District
Court, and the charge of ATTEMPT GRAND LARCENY was dismissed.

On June 17, 2016, the State filed an Information with the District Court, charging
Defendant with one count of BURGLARY. On August 29, 2017, the State filed an Amended
Notice of Intent to Seek Punishment as a Habitual Criminal. On November 7, 2018, pursuant
to a Guilty Plea Agreement (“GPA”), Defendant entered a plea of Guilty pursuant to North
Carolina v. Alford, 400 U.S. 25 (1970) to one count of ATTEMPT GRAND LARCENY. The

terms of the GPA are as follows:

The State has agreed to make no recommendation at the time of sentencing. The
State has no opposition to probation with the only condition being thirty (30)
days in the Clark County Detention Center (CCDC), with thirty (30) days credit
for time served,

GPA at 1:22-24. The GPA further includes, in pertinent part, the following acknowledgement:

I understand and agree that, if...an independent magistrate, by affidavit review,
confirms probable cause against me for new criminal charges including reckless
driving or DUI, but excluding minor traffic violations, the State will have the
unqualified right to argue for any legal sentence and term of confinement
allowable for the crime(s) to which I am pleading guilty, including the use of
any prior convictions I may have to increase my sentence as a habitual criminal
to five (5) to twenty (20) years, Life without the possibility of parole, Life with
the possibility of parole after ten (10) years, or a definite twenty-five (25) year
term with the possibility of parole after ten (10) years.

"
"
1
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GPA at 2:1-9. An Amended Information reflecting the new charge of ATTEMPT GRAND
LARCENY was filed in conjunction with the GPA. Defendant was adjudged Guilty pursuant
to Alford that same day, and the sentencing hearing was scheduled for March 6, 2019.

On January 31, 2019, the State filed a State’s Notice of Motion and Motion to Revoke
Bail, asserting that in Las Vegas Justice Court case number 19F(01534X, a Justice of the Peace
had found probable cause to charge Defendant with Burglary for acts committed on or around
January 26, 2019. The State’s Motion to Revoke Bail was granted afier a hearing on February
4,2019. _

On March 6, 2019, at the sentencing hearing, the State argued that it had regained the
right to argue pursuant to the terms of the GPA. The Court agreed, and the State argued that
Defendant should be punished under NRS 207.010 (the “Small Habitual Statute™). The Court
agreed, and Defendant was sentenced to sixty (60) to one hundred seventy-four (174) months
in the Nevada Department of Corrections (NDOC), consecutive to Defendant’s sentence in
another case (C315125), The Court also awarded Defendant ten (10) days credit for time
served. The Judgment of Conviction in this case was filed on March 12, 2019,

On March 28, 2019, Defendant filed a Notice of Appeal. Defendant’s Case Appeal
Statement was filed on August 9, 2019, Defendant’s Appeal of the instant case is still pending
before the Nevada Court of Appeals (Case Number 78590).

On September 9, 2019, Defendant filed a “Motion in the Nature of a Writ of Coram
Nobis.” On September 26, 2019, Defendant filed an “Affidavit of Granting Motion in the
Nature of a Writ of Coram Nobis.” The State filed its Opposition to Defendant’s Motion for a
Writ of Coram Nobis on October 1, 2019. The Court conducted a hearing on October 7, 2019,
at which it denied Defendant’s Motion. The Order reflecting the denial was filed on October
17,2019,

On November 19, 2019, Defendant filed a second Notice of Appeal, appealing the
denial of his Coram Nobis motion. His Case Appeal Statement was filed on December 11,

2019. That appeal is still pending before the Nevada Supreme Court (Case Number 80222).

WA2013201 310723\ 3IF 1 0723-0PPS{HAYES _ JAMES)-004.DOCX
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On December 16, 2019, Defendant filed the instant “Motion to Correct an Illegal

Sentence.”

ARGUMENT

L DEFENDANT’S PENDING APPEALS DIVEST THIS COURT OF
JURISDICTION

The Nevada Supreme Court has declared, “[jJurisdiction in an appeal is vested solely
in the supreme court until the remittitur issues to the district court.” Buffington v. State, 110
Nev. 124, 126, 868 P.2d 643, 644 (1994). While an appeal is pending, district courts do not
have jurisdiction over that case until remittitur has issued. Id. The Nevada Supreme Court “has
repeatedly held that the timely filing of a notice of appeal ‘divests the district court of
jurisdiction to act and vests jurisdiction in [the appellate] court.”” Foster v. Dingwall, 126 Nev.
49, 52, 228 P.3d 453, 454-55 (2010) (quoting Mack—Manley v. Manley, 122 Nev. 849, 855,
138 P.3d 523, 529 (2006)). Pursuant to NRS 177.155, the supreme court retains control and
supervision of a case “from the filing of the notice of appeal until the issuance of the certificate
of judgment.” Buffington, 110 Nev. at 126, 868 P.2d at 644.

Only a remittitur will return jurisdiction from an appellate court of competent
jurisdiction to the district court. See NRS 177.305 (“After the certificate of judgment has been
remitted, the appellate court...shall have no further jurisdiction of the appeal or of the
proceedings thereon, and all order which may be necessary to carry the judgment into effect
shall be made by the court to which the certificate is remitted.”). Until such remittitur is
received, a district court lacks jurisdiction over a particular case. Buffington, 110 Nev. at 126,
868 P.2d at 644.

However, the Nevada Supreme Court has recognized concurrent jurisdiction when a
defendant files a Petition for Writ of Habeas Corpus (Post Conviction). See, Varwig v, State,
104 Nev. 40, 42, 752 P.2d 760, 761 (1988); see also, Daniels v. State, 100 Nev. 579, 580, 688
P.2d 315, 316 (1984).

Here, the instant case is on appeal, pending before the Nevada Supreme Court.

Defendant timely filed a Notice of Appeal on March 28, 2019, thereby divesting this Court of

WA2013\:2013F\ 10723\ 3F 10723-QPPS(HAYES __JAMES}-004.DOCX
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jurisdiction to entertain the current motion. The Fast Track Briefing on the appeal was
completed on July 24, 2019, and no Opinion, Order, or Certificate of Judgment has been
entered as of the time of filing the instant Opposition. Therefore, the State respectfully submits
that this Court lacks the jurisdiction necessary to address Defendant’s Motion on its merits.

Defendant cites to NRS 176.555 for the proposition that this Court may entertain the
instant Motion despite the pending appeal. Motion at 3:3-4. However, the Nevada Supreme
Court has clarified that a motion to correct a facially illegal sentence is not a petition for a writ
of habeas corpus and is therefore excepted from the provisions of the habeas statutes. Edwards
v. State, 112 Nev. 704, 707, 918 P.2d 321, 323-24 (1996). Therefore, pursuant to Buffington
and Varwig, because the instant Motion is not a petition for habeas relief, it is not excepted
from the general rule that an appeal divests the district court of jurisdiction until remittitur
issues.

Because this Court lacks jurisdiction to address the substance of Defendant’s Motion,

this Court should deny the same,

II. THIS COURT LACKS JURISDICTION TO MODIFY DEFENDANT’S
SENTENCE

The Nevada Supreme Court has explained:

A district court judge’s pronouncement of judgment and sentence from the bench
is not a final judgment and does not, without more, oust the district court of
jurisdiction over the defendant. Only after a judgment of conviction is ‘signed
by the judge and entered by the clerk,” as provided by NRS 176.105, does it
become final and does the defendant begin to serve a sentence of imprisonment.

Miller v. Hayes, 95 Nev. 927, 604 P.2d 117 (1979); see also, NRS 176A.100.

Even should this Court consider Defendant’s Motion on the merits, a sentencing judge
retains the power to reconsider a sentence only in certain limited situations. Under the
provisions of NRS 176.555, the court may at any time correct an illegal sentence. In addition,
NRS 176.565 provides, “Clerical mistakes in judgments, orders or other parts of the record
and errors in the record arising from oversight or omissions may be corrected by the court at

any time and after such notice, if any, as the court orders.”

WA201312013R107230 3F10723-0PPS(BAYES__JAMES}004.DOCX
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Additionally, if substantial and material mistakes of fact were relied upon in rendering
judgment, a judge may reconsider a sentence. State v. District Court, 100 Nev. 90, 677 P.2d
1044 (1984); Warden v. Peters, 83 Nev. 298, 429 P.2d 549 (1967). When the sentencing court

“makes a mistake in rendering a judgment which works to the extreme detriment of the
defendant,” the district court has jurisdiction to vacate or modify the suspect sentence or
judgment. Id. at 95, 677 P.2d at 1047 (citing Warden v. Peters, 83 Nev. 298, 429 P.2d 549
(1967)). _

The United States Supreme Court has expressly held that where a defendant is

sentenced on the basis of materially untrue assumptions concerning his criminal record, “[the]
result, whether caused by carelessness or design, is inconsistent with due process of law.” Id.
at 96, 677 P.2d at 1048 (citing Townsend v. Burke, 334 U.S. 736, 741, 68 S.Ct. 1252, 1255,
92 L.Ed. 1690 (1948) (modification in original). A sentencing judge’s misapprehension of a
defendant’s criminal record may result in a violation of the defendant’s right to due process of
law. Id. However, not every mistake or error which occurs during sentencing gives rise to a
due process violation. The cases implicitly recognize this point: a due process violation arises
only when the errors result in “materially untrue” assumptions about a defendant’s record. Id.

(citing Townsend, 334 U.S. at 741, 68 S.Ct. at 1255).

Defendant does not allege that clerical mistakes or reliance on materially untrue
assumptions about Defendant’s criminal re::ord resulted in an illegal sentence. Rather,
Defendant argues that his conviction itself is invalid. See generally, Motion at 3-6. Therefore,
pursuant to State v, District Court, Defendant’s Motion does not raise claims that qualify the
Motion for the limited review prescribed by NRS 176.555 and 176.565.

Because Defendant fails to state claims that fall within the limited statutory scheme for
modification or correction of a sentence, the State respectfully submits that there is no statutory
basis for review and that this Court lacks jurisdiction to grant Defendant the relief he seeks.
IIL.  DISTRICT COURTS HAVE WIDE DISCRETION AT SENTENCING

The sentencing judge has wide discretion in imposing a sentence, and that

determination will not be overruled absent a showing of abuse of discretion. Houk v. State,

WA2013\2013R 0720\ IF10723-OPPS(HAYES__IAMES)-004 DOCX
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103 Nev. 659, 664, 747 P.2d 1376, 1379 (1987); see also, Silks v. State, 92 Nev. 91, 93-94,
545 P.2d 1159, 1161 (1976). Further, the Nevada Supreme Court has repeatedly declined to

interfere with sentencing when the sentence is legal and within the statutory limits. Cameron
v. State, 114 Nev. 1281, 1283, 968 P.2d 1169, 1171 (1998).

The Eighth Amendment to the United States Constitution, as well as Article 1 §6 of the
Nevada Constitution, prohibits the imposition of cruel and unusual punishment. The Nevada
Supreme Court has ruled that this prohibition “forbids [an] extreme sentence that [is] ‘grossly
disproportionate’ to the crime.” Allred v. State, 120 Nev. 410, 420, 92 P.3d 1246, 1253 (2004)
(citing Harmelin v. Michigan, 510 U.S. 957, 1001, 111 S.Ct. 2680 (1991)). A sentence within

the statutory limits is not “cruel and unusual punishment unless the statute fixing punishment
is unconstitutional or the sentence is so unreasonably disproportionate to the offense as to
shock the conscience.” See, e.g., Blume v. State, 112 Nev. 472, 475, 915 P.2d 282, 284 (1996)
(quoting Culverson v. State, 95 Nev. 433, 435, 596 P.2d 220, 221-22 (1979)). A punishment

is constitutionally impermissible only if it is so disproportionate to the crime for which it is
inflicted that it shocks the conscience and offends fundamental notions of human dignity.
Schmidt v. State, 94 Nev. 665, 668, 584 P.2d 695, 697 (1978).

In the instant case, Defendant was convicted of Burglary and Attempt Grand Larceny
pursuant to his knowing and voluntary entry of a guilty plea. Defendant violated the terms of
his GPA, at which time the State regained its right to argue for any statutory sentence,
including for habitual treatment. See, GPA at 2:1-9. The Court adjudged Defendant guilty as
a habitual criminal under NRS 207.010, Which allows for a term of imprisonment “in the state
prison for a minimum of not less than 5 years and a maximum term of not more than 20 years.”
The Court then sentenced Defendant to sixty (60) to one hundred seventy-four (174) months,
which falls clearly within the statutory limits.

Furthermore, Defendant does not argue that his sentence is “grossly disproportionate”
or that it “shocks the conscience.” Instead, Defendant bases his Motion entirely on the
argument that his conviction itself was invalid. See generally, Motion at 3-6.

1
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Because Defendant’s sentence falls within the statutory limits, and because Defendant
does not argue that his sentence is cruel and unusual, the State submits that the Court did not

abuse its discretion when sentencing Defendant.

CONCLUSION

For the foregoing reasons, the State respectfully requests that this Court deny Defendant

James H. Hayes’s “Motion to Correct an Illegal Sentence” in its entirety.

DATED this 53 0‘1’1’! day of December, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

| X /N ()

P JH T
Deputy D Attorpty
Nevada Ba H734

CERTIFICATE OF MAILING -~

I hereby certify that service of the above and foregoing was made this E;Dm day of
December, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

JAMES H. HAYES, BAC #1175077

SOUTHERN DESERT CORRECTIONAL CENTER
P.0. BOX 208

INDIAN SPRINGS, NV, 89070-0208

BY
. Garcia
Secretary for the District Attorney's Office

TP/jjlcg/L2

WA20132013RI0T2NIIF0723-0PPS-(HAYES __JAMES)-004.DOCX
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TO WHOM IT MAY CONCERN:

I, \Ja[‘m.ﬁ El &L\E‘i the undersigned, do hereby swear%t cﬂ’ e

following statements and descrition of events, are true and correct, of my own
knowledge, information, and belief, and to those I believe to be true and
correct. Signed under penalty of perjury pursuant to NRS 208.165.
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UNDER PENALTY OF PERJURY -
I, the undersigned, certify, declare, or state
that the foregoing is true and correct, to the
best of my knowledge and belief , 1n accordance
—with-NRS 208.165 and 28 USCA § 1746.
Excuted on the 3P day of Necad b 2009
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CASE No. 1083786
INCIDENT NO./TRN: 903747201X-A002

THE STATE OF TEXAS

§ IN THE 185TH DISTRICT Q/
§
V. § COURT "P
§
JAMES HAYES § HARRIS COUNTY, TEXAS
. § .
STATE ID NO.‘TX 04418157 §
JUDGMENT OF CONVICTION BY JURY
Judge Prosiding:  Hon. SUSAN BROWN Dot Judgment  3/2/9007
Attorney for State: K. TAYLOR Aorney ur A. LANNIE
Offense for which Deft Convi 4
FRAUDULENT USE/POSSESSION OF IDENTIFYING INFORMATION
Charging Ingtrument: | Statute for Offense:
INDICTMENT ) N/A
Date of Offense:
97772008 - )
Degree of Offense: Plea to Offense:
STATE JAIL FELONY NOT GUILTY
Verdict of Jury: indings on De: apon:
GUILTY N/A
Plea to 1 Enhancement Plea to 27 Enhancement/Habitual
Paragraph: N/A Paragraph: N/A
Findings on 1* Enhancement Findings on 274
Paragraph; N/A Enhancement/Habitual Paragraph: N/A
Punished Assessed by: ntence I ed: Date Sentence to Commence:
JURY 3/2/2007 3/2/2007
Punighment and Place -
of Confinement: 2 YEARS STATE JAIL DIVISION, TDCJ

‘THIS SENTENCE SHALL RUN CONCURRENTLY.

[[] SENTENCE OF CONFINEMENT SUSPENDED, DEFENDANT PLACED ON COMMUNITY SUPERVISION FOR N/A. .

oo —Restitution: Reatitution Payabiats: .
$ 10,000.00 : %Eﬁ : % . SNA ] VICTIM (see below) [] AGENCY/AGENT (sce below)
Sex Offender Registration Requirements do not apply to the Defendant. Tex. Copg Criv. PROC. chapter 62,

The age of the victim at the time of the offense was N/A. .

f De; o serve genten

q‘j‘jﬁ From 9/8/2006 0 9/0/2006 From 2/14/2007 to 8/2/8007 e
me Fro to Fro to

Tredited: m m to From

ﬁ'; cfendant is to servs ence in county iai is gl i

. N/ADAYS N S: N/A

Al pertinent information, names and assessments indicated above are incorporated !ntothelmxumoft-hajudmm below by reference.
This cause was called for trial in Harris County, Texas. The State appeared by her District Attorney.
Counsel / Waiver of Counsel (select one)
X Defendant appeared in person with Counsel.
'E Defendant knowingly, intelligently, and voluntarily waived the right to representation by counsel in writing in open court.
1t appeared to the Court that Defendant was mentally competent and had pleaded as shown above to the charging
nstrument. Both parties announced ready for trial, A jury was selected, impaneled, and sworn. The INDICTMENT was read to the
ury, and Defendant entered a plea to the charged offense. The Court received the plea and entered it of record.
The jury heard the evidence submitted and argument of counsel. The Court charged the jury as to its duty to determine the
ilt or innocence of Defendant, and the jury retired to consider the evidence. Upon returning to open court, the jury delivered its
-gerdiet in the presence of Defendant and defense counsel, if any.

270340

Nu

i The Court received the verdict and ORDERED it entered upon the minutes of the Court. RECORDER'S MEMORANDUM
§ . This Instrument ks of poor quality
: Hayes, 1083785.doc Pogelof2 gttha time of Imaging
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Certified Document Number: 27034063 - Page 2 of 2

h rve—— | St

Jury. Defendant entered a plea and filed a written election to have the jury assess punishment. The jury heard evidence relative to
the guestion of punishment. The Court charged the jury and it retired to consider the question of punishment. After due deliberation,
the jury was brought into Court, and, in open court, it returned its verdict as indicated above.

[0 Court. Defendant elected to have the Court essess punishment. Afier hearing evidence relative to the question of punishment, the
Court assessed Defendant’s punishment as indicated above.

[J No Election. Defendant did not file a written election as to whether the judge or jury should assess punishment, After hearing
evidence relative to the question of punishment, the Court assepsed Defendant’s punishment as indicated above.

The Court FonvDs Defendant committed the above offense and ORDERS, ADJUDGES AND DECREES that Defendant is
GUILTY of the above offense. The Court FINDS the Presentence Investigation, if so ordered, was done according to the applicable
provisions of TEX. CoDE CriM. PROC. art. 42.12 § 9.

The Court ORDERS Defendant punished as indicated above. The Court ORDERS Defendant to pay all fines, court costs, and
restitution as indicated ahove.

Punishment Options_(select one)

Confinement in. State Jail or Institutional Division. The Court ORDERS the authorized agent of the State of Texas or the
Sheriff of this County to take, safely convey, and deliver Defendant to the Director, State Jail Division, TDCJ. The Court
OnbERS Defendant to be confined for the period and in the manner indicated above. The Court ORDERS Defendant remanded to the
custody of the Sheriff of this county until the Sheriff can obey the directions of this sentence. The Court ORDERS that upon release
from confinement, Defendant proceed immediately to the Barris County District Clerk’s office. Once there, the Court ORDERS
Defendant to pay, or make arrangements to pay, any remaining unpaid fines, court costs, and restitution as ordered by the Court
above,

[ County Jail—Confinement / Confinement in Lieu of Payment. The Court ORDERS Defendant immediately committed to
the custody of the Sheriff of Harris County, Texas on the date the sentance is to commence, Defendant shall be confined in the
Harris County Jail for the period indicated above. The Court ORDERS that upon release from confinement, Defendant ghall
proceed immediately to the Harris County Distriet Clexk’s office. Once there, the Court ORDERS Defendant to pay, or make
arrangements to pay, any remaining unpaid fines, court costs, and restitution as ordered by the Court above. .
{7 Fine Only Payment, The punishment assessed against Defendant is for 2 FINE ONLY. The Court ORDERS Defendant to proceed
immediately to the Office of the Harris County . Once there, the Court ORDERS Defendant to pay or make arrangements to pay
all fines and court costs as ordered by the Court in this cause,

The Court ORDERS Defendant’s sentence EXECUTED,
O The Court OnDERS Defendant’s sentence of confinement SUSPENDED. The Court ORDERS Defendant placed on community
supervizion for the adjudged period (above) 80 long ag Defendant abides by and does not violate the terms and conditions of
community supervision. The order setting forth the terms and conditions of community supervision is incorporated into this
judgment by reference. '

The Court ORDERS that Defendant is given credit noted above on this sentence for the time spent incarcerated,

e % Nowin ecial fi or aj 2

Signed and entered on March 2, 2007

x D

-A
HON. SU: WN \
JUDGE PRESIDING

Ntc Appeat Filed: MAR n 2 m::ndnhkec'd:
After Mandate Receivéd, Sentence to Begin Date is:
Det Roceivgdon ORLOY LI5S ) P
By: ’ % 3 @eysueﬁmmuﬁsbmw
Clerk: chayes }f/w . . =
(,OBT"" Right Thumbprint

Hayes, 1083786.doc Page 20f2

698



ORCTTLL Y
Treay

. AP L
Rl TPt Loy

I, Marilyn Burgess, District Clerk of Harris
County, Texas certify that this is a true and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office

this February 22_2

Certified Document Number: 270340 es: 2

et Bee

Marilyn Burgess, DISTRICT CLERK
HARRIS COUNTY, TEXAS

%
In accordance with Texas Government Code 406.013 electronically transmitted authenticated
documents are valid. If there is a question regarding the validity of this document and or seal
please e-mail support@hcdistrictelerk.com
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ORIGINAL * ®  giep
1| asoc FEB16 2002
DAVID ROGER 2.
2 | Clark Count%Dlstnct Attorney %"oé Sa
Nevada Bar #002781
3 || 200 Lewis Avenue
Las Vegas, Nevada 89155-2212
4 SZOZ) 671-2500
5 ttorney for Plaintiff
6 DISTRICT COURT
7 CLARK COUNTY, NEVADA
8 | THE STATE OF NEVADA, )
-9 Plaintiff,
Case No:  (C270308-1
10 “vs- ‘
DeptNo: XX
11 | JAMES HOWARD HAYES, JR., r ¢ 1 - 2703081 )
2 #2796708 . Amendog indguont o Comoton
: Defndan. L imm
14 AMENDED JUDGMENT OF CONVICTION
15 (PLEA OF GUILTY)
16 The Defendant previously appeared before the Court with counsel and entered a plea |
17 | of guilty to the crime(s) of ATTEMPT POSSESSION OF CREDIT OR DEBIT CARD
18 | WITHOUT CARDHOLDER'S CONSENT (Category E Felony/Gross Misdemeanor), in
19 || violation of NRS 193.330, 205.690; thereafter, on the 23rd day of August, 2011, the
20 || Defendant was present in court for sentencing with his counsel, DIANE DICKSON, Deputy
21 f Public Defender, and good cause appearing,
22 THE DEFENDANT IS HEREBY ADJUDGED guilty of said Felony offense(s) and,
23 | in addition to the $25.00 Administrative Assessment Fee and a $150.00 DNA Analysis fee
24 | including submission to testing to determine genetic markers, the Defendant is sentenced as
25 || follows: to a MINIMUM of NINETEEN (19) MONTHS and a MAXIMUM of FORTY-
26 || EIGHT (48) MONTHS in the Nevada Depaﬂmcﬁt of Corrections (NDC); SUSPENDED;
27 | RECEIVED
REGBIVED, FEB 13 2012
FEB 07 pii2 DEPT. 20
PAWPDOCSWUDG\(22\02392302.doc
GLERK OF THE COURT V
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® . ®
placed on PROBATION for an indeterminate period not to exceed FIVE (5) YEARS,
CONDITIONS: |
1. Abide by any curfew imposed by probation officer.
2. No contact whatsoever with the named victim in this case.
3. Enter and complete any evaluations and/or counseling deemed necessary.

4. Search: person, residence, vehicle, and/or any area in his possession, custody, and/or

control for any controlled substances, contraband, and/or financial information specifically

|| credit cards and/or property belonging to other people.

5. Complete 16 hours of community service work each month during the term of probation,

|| unless employed full time.

'THEREAFTER, on the 19 day of January, 2012, the Defendant being present in
court with his counsel, DIANNE DICKSON, Deputy Public Defender, and pursuant to
request, COURT ORDERED, PROBATION REINSTATED with the ADDED
CONDITION of THIRTY (30) DAYS FLAT TIME from TUESDAY January 17, 2012, in
the Clark County Detention Center (CCDC). FURTHER, upon release, Defendant shalt
receive a DISHONORABLE DISCHARGE.

DATED this _M"; day of February, 2012.

T Toe—
DVT RICT JUDG%/

NI

Ee J e,k
% ACERTIFED-GOPY
'{5, TDgggngNT gggcgsen ISA
?'—’, RUEAND G 1= ﬁT‘vQQs Y
SOF FHE® IINALONFILE
. "’If"r, o3 a.‘ P
10F23923X: ckb i

2 PAWPDOCSUUDGW02302392302.doc
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Electronically Filed
03/13/2017 08:09:54 AM

Joc . b i

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
CASE NO. C315125-1
~Y8-
DEPT. NO. XX
JAMES HOWARD HAYES, JR.
#2796708
Defendant.
JUDGMENT OF CONVICTION

(JURY TRIAL)

The Defendant previously entered a plea of not guiity to the crime of BURGLARY
(Category B Felony) iﬁ violation of NRS 205.060; and the matter having been tried
before a jury and the Defendant having l;een found guilty of the crime of BURGLARY
{Category B Felony) in violation of NRS 205.060; thereafter, on the 23 day of
February, 2017, the Defendant was present in court for sentencing with counsel TYLER

GASTON, Deputy Public Defender, and good cause appearing,
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THE DEFENDANT IS HEREBY ADJUDGED guilty of said crime as set forth in
the jury's verdict and, in addition to the $25.00 Administrative Assessment Fee plus
$3.00 DNA Collection Fee, the Defendant is SENTENCED as follows: a MAXIMUM of
SEVENTY-TWO (72) MONTHS with a MINIMUM parole eligibility of TWENTY-ONE (21)
MONTHS in the Nevada Department of Corrections (NDC), with FIFTY-FIVE (55)DAYS
credit for time served. As the $150.00 DNA Analysis Fee and Genetic Testing have
been previously imposed, the Fee and Testing in the current case are WAIVED.

(Rt

DATED this day of March, 2017

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

27

28

/.

ERIC JOHNSZN
DISTRICT COURT JUDGE

v i CEBTIFIE cepv/ :
! umENTJA TAGHEDIS A
- THUEAND GORRECY GOPY

'~OF THE OHIGINALON FILE

o= OF THE coum

MAR 0'6 2o1g

2 S:\Forms\OC-Jury 1 CY3/6/2017
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CASE No. 1083785

. ‘ - “~INCIDENT NO./TRN: 903747201X-A001
THE STATE OF TEXAS § IN THE 185TH DISTRICT W
] N :
V. o g ‘ COURT ‘ J?
JAMES HAYES g HARRIS COUNTY, TEXAS
STATE ID NO.:TX04418157 g

JUDGMENT OF CONVICTION BY JURY

JudgePresiding:  Hon. SUSANBROWN . . petedudgment  gjopmqq7
Attorney for State: K. TAYLOR STy for A. LANNIE

Offense for which Defendant Conyicted:
CREDIT/DEBIT CARD ABUSE

Charging Instrument: ' Statute for Offense:
INDICTMENT ) N/A
Date of Qffenge: ) :
9/7/2006 :
Degree of Offense: Plea to Offense;
 STATE JAIL FELONY NOT GUILTY
YVerdict of Jury; . Findings on Deadly Weapan:
GUILTY N/A )
Plea to 1% Enhancement Plea to 274 Enhancement/Habitual .
~Paragraph: N/A Paragraph: N/A
‘S Findings on 1% Enhancement Findings on 27¢
~ Paragraph: N/A Enhancement/Habitual Paragraph: N/A.
g nished Assessed by: Pate Sentence Imposed: Date Sentence to Commence:
 JURY 8/2/2007 3/2/2007
t~ Punishment and Place
S of Confinement; 2 YEARS STATE JAIL DIVISION, TDCJ
g - THIS SENTENCE SHALLRUN CONCURRENTLY.
£ ] SENTENCE OF CONFINEMENT SUSPENDED, DEFENDANT PLACED ON COMMUNITY SUPERVISION FOR N/A .
A Fine: Court Costs: . Restitution; Restitution Payable to; '
£$10,000.00 $ 217/ $N/A [J VICTIM (see below) [] AGENCY/AGENT (see below)

=2
8
- D

From to From to- From to
Credxbed .

N/A DAYS NOTES N/A

All pertinent information, names and assessments indicated above are incorporated into the language of the judgment below by reference.

This cause was called for trial in Harris County, Texas.. The State appeared by her District Attorney.

Counsel / Waiver of Counsel (select one)

] Defendant appeared in person with Counsel.
Defendant knowingly, intelligently, and voluntarily waived the right to representatlon by counsel in writing in open court.

It appeared to the Court that Defendant was mentally competent and had pleaded as ghawn above to the charging
nstrument Both parties announced ready for trial. A jury was selected, impaneled, and sworn. The INDICTMENT was read to the
, and Defendant entered & plea to the charged offense, The Court received the plea and entered it of record.

The jury heard the evidence submitted and argument of counsel. The Court charged the jury as to its duty to determine the
guilt or innocence of Defendant, and the jury retired to consider the evidence. Upon returning to open court, the jury delivered its
verdict in the presence of Defendant and defense counsel, if any.

-t

E

For Official Governmental Use Only y Dd Not Dissemi
X

The Court received the verdict and ORDERED it entered upon the minutes of the Court. RECORDER'S MEMORANDUM
This Instrument is of poor quality
Hayes, 1083765.doc ' Page.1 of 2 at the time of imaging
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Y gt '
B Jury. Defendant entered a plea and a wntt.en election to have the jury assess punis ent The jury h evidence relative to

the queshon of punishment. The Court charged the jury and it retired to consider the question of punishment, After due dehheratlon,
the jury was brought into Court, and, in open court, it returned its verdict as indicated above.

[} Court. Defendant elected to have the Court assess punishment After hearing evidence relative to the question of punishment, the
Court asgessed Defendant’s punishment ag indicated ab'é;feT §o— “

[0 No Election. Defendant did not file & written election as to whether the\judge or jury should assess punishment. After hearing
evidence relative to the question of punishment, the Court assezsed Defendant’s punishment as indicated above,

The Court FINDS Defendant committed the above offense and ORDERS, ADJUDGES AND DECREES that Defendant is
GUILTY of the above offense. The Court FINDS the Presentence Investigation, if so ordered, was dorie according to the applicable
provisions of TEX. CODE CRIM. PROC. art. 42.12 § 9.

The Court ORDERS Defendant punished as indicated above. The Court ORDERS Defendant to pay all fines, court costs, and
restitution as indicated gbove.

P ent Options (select one
X Confinement in State Jail or Institutional Division. The Court ORDERS the quthorized agent of the State of Texas or the

- Bheriff of this County to take, safely convey, and deliver Defendant to the Director, State Jail Division, TDCJ. The Court .

ORDERS Defendant to be confined for the period and in the manner indicated above. The Court ORDERS Defendant remanded to the
custody of the Sheriff of this county until the Sheriff can obey the directions of this sentence. The Court ORDERS that upon release
from confinemerit, Defendant proceed immediately to the Harris County District Clerk’s office. Once there, the Court ORDERS
Defendant to. pay, or make arrangements to pay, any remaining unpaid fines, court costs, and restitution as ordered by the Court
above.

[J County Jail—Confinement / Confinement in Lieu of Payment. The Court ORDERS Défendant immediately committed to
the custody of the Sheriff of Harris County, Texas on the date the sentence is to commence. Defendant shall be confined in the
Harris County Jail for the period indicated above. The Court ORDERS that upon release from confinement, Defendant shall
proceed immediately to the Harris County District Clerk’s ofiice. Once there, the Court ORDERS Defendant to pay, or make
arrangements o pay, any remaining unpaid fines, court costs, and restitution as ordered by the Court above,

{0 Fine Only Payment. The punishment asseszed against Defendant is for a FINE ONLY. The Court ORDERS Defendant to proceed
immediately to the Office of the Harris County . Once there, the Court ORDERS Defendant to pay or make arrangements to pay

all fines and court costs as ordered by the Court in this cause,

y - Do Not Disseminate to the Public: 40486771 - Page 2 of 2

For Qfficial Governmental Use Onl

e Ry

Execution / Suspension of Sentence (select one)
The Court ORDERS Defendant’s sentence EXECUTED.
[J The Court ORDERS Defendant’s sentence of confinement SUSPENDED, The Court ORDERS Defendant placed on community
supervision for the adjudged period (above) so long as Defendant abides by and does not, violate the terms and conditions of
community supervision. The order setting forth the terms and conditions of community supervision is incorporated into this
judgment by reference.

The Court ORDERS that Defendant is given credit noted above on thig sentence for the time spent incarcerated.

Signed and entered on March 2, 2007

__ch@msf\‘

HON. SUSAN BROWN \ o
JUDGE PRESIDING —
Ntc Appeal Filed: AR 0 2 2007 randate Rect: '_‘l‘ 79103 0L finmonce
After Mandate Received, Sentence to Begin Dateis: &t}eoo
Def. Becejyed on 93 &ﬁ/&f at -Mss @ PM
By: j z o ' SH , Deputy Sheriff of Harris County

o fifz) coir s gt

el

Hayes, 1083785.doc Poge20f2
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I, Marilyn Burgess, District Clerk of Harris
County, Texas certify that this is a true and
correct copy of the original record filed and or
recorded in my office, electronically or hard
copy, as it appears on this date.

Witness my official hand and seal of office
this February 22, 2019

Certified Document Number: 40486771 Total Pages: 2

(oo (L b

Marilyn Burgess, DISTRICT CLERK
HARRIS COUNTY, TEXAS

In accordance with Texas Government Code 406.013 electronically transmitted authenticated

documents are valid, If there is a question regarding the validity of this document and or seal
please e-mail support@hcdistrictclerk.com
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C-16-315718-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES June 23, 2016

C-16-315718-1 State of Nevada
Vs
James Hayes

June 23, 2016 10:00 AM Initial Arraignment
HEARD BY: De La Garza, Melisa COURTROOM: RJC Lower Level Arraignment
COURT CLERK: Kristen Brown

RECORDER: Kiara Schmidt

REPORTER:
PARTIES
PRESENT: Devaney, Kelli M. Attorney
HAYES, JAMES HOWARD Defendant
Public Defender Attorney
JOURNAL ENTRIES

- Deputized Law Clerk, Kelsey Einhorn appearing for the State.

DEFT. HAYES ARRAIGNED, PLED NOT GUILTY, and WAIVED the 60-DAY RULE. COURT
ORDERED, matter set for trial. COURT FURTHER ORDERED, Deft's Request for Discovery is
GRANTED pursuant to NRS 174.235 and Counsel has 21 days from today for the filing of any Writs;
if the Preliminary Hearing Transcript has not been filed as of today, Counsel has 21 days from the
filing of the Transcript.

BOND

12/27/16 8:30 AM CALENDAR CALL (DEPT. 12)

1/03/16 1:30 PM JURY TRIAL (DEPT. 12)

PRINT DATE: 01/16/2020 Page 1 of 42 Minutes Date:  June 23, 2016
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C-16-315718-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 06, 2016
C-16-315718-1 State of Nevada
Vs

James Hayes

December 06, 2016  8:30 AM Motion for Discovery
HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D
COURT CLERK: Susan Botzenhart

RECORDER: Kristine Santi

REPORTER:
PARTIES
PRESENT: Holiday, Kristy Attorney
Mendoza, Erika Attorney
Public Defender Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Deft. not present. Ms. Holiday requested Deft's presence be waived, further noting he resides in
California and has had excellent communication with Ms. Sauter. Additionally, Ms. Sauter is on
vacation, and defense will request a continuance for Ms. Sauter to appear and handle proceedings.
COURT ORDERED, matter CONTINUED. Court noted for the record State had filed their written
opposition yesterday. Ms. Holiday noted this in her file.

BOND

12/08/16 8:30 A.M. DEFT'S MOTION FOR DISCOVERY

12/20/16 8:30 A.M. CALENDAR CALL

1/03/17 1:30 P.M. TRIAL BY JURY
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C-16-315718-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 08, 2016
C-16-315718-1 State of Nevada
Vs

James Hayes

December 08, 2016  8:30 AM Motion for Discovery
HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D
COURT CLERK: Susan Botzenhart

RECORDER: Kristine Santi

REPORTER:
PARTIES
PRESENT: DeVaney-Sauter, Kelli M. Attorney
Public Defender Attorney
Rogan, Jeffrey Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Deft. not present; PRESENCE WAIVED.
COURT ORDERED, as follows:

1. Court noted this request is overly broad, however, it will GRANT it to extent it is required by NRS
174.235.

2. State to comply with NRS 174.234.

3. State to comply with NRS 174.235.

4. State to comply with NRS 174.235.

5. State to comply with NRS 174.235.

6. State to provide anything other than statutory witness fee.

7. State to comply with Brady obligations.

8. State is to disclose prior felony information or crimes involving moral turpitude.

9. MOTION DENIED.

10. If there are any informants, the State is to disclose this information to Court, for determination as
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C-16-315718-1

to whether the information needs to be turned over.
11. MOTION GRANTED; State to provide defense with all chain of custody regarding evidence.

Ms. Sauter to prepare the order.

BOND
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C-16-315718-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 20, 2016

C-16-315718-1 State of Nevada
Vs
James Hayes

December 20, 2016 8:30 AM Calendar Call
HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D
COURT CLERK: Susan Botzenhart

RECORDER: Kristine Santi

REPORTER:

PARTIES

PRESENT: DeVaney-Sauter, Kelli M. Attorney
HAYES, JAMES HOWARD Defendant
Public Defender Attorney
Scow, Richard H. Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- Ms. Devaney-Sauter informed Court there is a pending motion to consolidate this case and another
criminal case before Judge Eric Johnson on December 22, 2016. Additionally, defense has to do
further investigation, and will not be ready for trial. At request of counsel, COURT ORDERED), trial
date VACATED; matter SET for status check.

BOND

1/26/17 8:30 A.M. STATUS CHECK: FURTHER PROCEEDINGS / RESET TRIAL DATE
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C-16-315718-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 22, 2016
C-16-315718-1 State of Nevada
Vs

James Hayes

December 22, 2016 8:30 AM Motion to Admit Evidence
HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D
COURT CLERK: Susan Botzenhart

RECORDER: Kristine Santi

REPORTER:

PARTIES

PRESENT: DeVaney-Sauter, Kelli M. Attorney
Dickerson, Michael Attorney
Gaston, Tyler Attorney
Public Defender Attorney
Rowles, William C. Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- Deft. not present. Mr. Gaston informed Court Deft. was told he did not have to be here. COURT
ORDERED, Deft's presence WAIVED. Mr. Dickerson provided details surrounding the allegations;
and argued in support of admission of Deft's other burglary acts from three years prior, and further
argued as to State s theory of Deft's probable defense, State needing to prove intent. Court stated it
was not provided Deft's Opposition to State's Motion. Ms. Sauter apologized; and provided a copy of
the Opposition to Court for consideration. COURT ORDERED, matter CONTINUED for Court to
review this Opposition, prior to further arguments. Upon Court s inquiry, Mr. Dickerson clarified
the request to consolidate this case and C315125 from Department 20 was denied by Judge Eric
Johnson, and Judge Johnson had said he would entertain another bad acts motion by State.
Discussions as to trial date of January 3, 2017 already having been vacated by this Court.

BOND
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1/12/17 8:30 A.M. STATE'S MOTION TO ADMIT EVIDENCE OF OTHER ACTS
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C-16-315718-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES December 22, 2016
C-16-315718-1 State of Nevada
Vs
James Hayes
December 22, 2016 9:00 AM Motion to Consolidate
HEARD BY: Johnson, Eric COURTROOM: RJC Courtroom 10D

COURT CLERK: Tia Everett
Natalie Ortega

RECORDER: Angie Calvillo

REPORTER:

PARTIES

PRESENT: DeVaney-Sauter, Kelli M. Attorney
Dickerson, Michael Attorney
Gaston, Tyler Attorney
Rowles, William C. Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- Mr. Rowles and Ms. Devaney-Sauter argued their respective positions. COURT ORDERED, Motion

DENIED.

BOND
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C-16-315718-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 12, 2017
C-16-315718-1 State of Nevada
Vs

James Hayes

January 12, 2017 8:30 AM Motion to Admit Evidence
HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D
COURT CLERK: Susan Botzenhart

RECORDER: Kristine Santi

REPORTER:

PARTIES

PRESENT: DeVaney-Sauter, Kelli M. Attorney
Dickerson, Michael Attorney
HAYES, JAMES HOWARD Defendant
Public Defender Attorney
State of Nevada Plaintiff

JOURNAL ENTRIES

- Mr. Dickerson informed Court Deft. was convicted of burglary in his jury trial. Thereafter, Mr.
Dickerson argued in support of the burglary matter to be admitted, and there having been no lawful
intent on Deft's acts. Ms. Sauter opposed; and argued as to NRS 48.045, and State having given an
overbroad reading of intent. Further arguments as to case law cited by State in the pleadings, State
having failed to establish the relief being sought on using any intent evidence, common schemer plan
exception, Newman vs. State case law, and prejudice outweighing probative value for Deft. if the act
comes in for trial. Ms. Sauter added the State cannot establish introduction of this evidence, and
based on a prior, the jury in this case may convict him just on this, and not on any evidence. Further
arguments as to Nevada Supreme Court decision. Ms. Sauter requested Court to consider setting an
evidentiary hearing on the issue, if Court is inclined to grant State's Motion. Mr. Dickerson stated he
will submit a trial transcript from the other case to this Court. Further arguments as to case law being
clear. COURT ORDERED, Motion DENIED. Ms. Sauter to prepare the order.

BOND
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C-16-315718-1

1/26/17 8:30 A.M. STATUS CHECK: FURTHER PROCEEDINGS / RESET TRIAL DATE
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C-16-315718-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES January 26, 2017
C-16-315718-1 State of Nevada
Vs
James Hayes
January 26, 2017 8:30 AM Status Check: Reset Trial
Date

HEARD BY: Leavitt, Michelle COURTROOM: RJC Courtroom 14D
COURT CLERK: Susan Botzenhart
RECORDER: Kristine Santi
REPORTER:
PARTIES
PRESENT: Brouwers, Shana S. Attorney

HAYES, JAMES HOWARD Defendant

Public Defender Attorney

Rogan, Jeffrey Attorney

State of Nevada Plaintiff

JOURNAL ENTRIES
- COURT ORDERED, trial date SET.
CUSTODY
3/14/17 8:30 AM. CALENDAR CALL
3/21/17 1:30 P.M. TRIAL BY JURY
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