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Petitioner Garcia submits the following exhibits in support of his 

Motion to Remand.  

No. DATE DOCUMENT COURT CASE # 

C.  1/29/2020 State’s Opposition to 

Defendant’s Motion to Alter 

or Amend a Judgment 

Pursuant to Nev. R. Civ. P. 

59(e) 

Eighth 

Judicial 

District 

Court 

A-19-

791171-W 

D.  1/30/2020 Reply to Opposition to 

Motion to Alter or Amend a 

Judgment Pursuant to Nev. 

R. Civ. P. 59(e) 

Eighth 

Judicial 

District 

Court 

A-19-

791171-W 

E.  1/31/2020 State’s Supplement to 

Opposition to Defendant’s 

Motion to Alter or Amend a 

Judgment Pursuant to Nev. 

R. Civ. P. 59(e) 

Eighth 

Judicial 

District 

Court 

A-19-

791171-W 

F.  2/6/2020 Transcript of Proceedings 

Re: Motion to Alter or 

Amend 

Eighth 

Judicial 

District 

Court 

A-19-

791171-W 

 

Dated March 20, 2020. 

     Respectfully submitted, 

      Rene L. Valladares 

      Federal Public Defender 

 

      /s/ S. Alex Spelman                              

      S. Alex Spelman 

      Assistant Federal Public Defender  
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CERTIFICATE OF SERVICE 

I hereby certify that on March 20, 2020, I electronically filed the 

foregoing with the Clerk of the Nevada Supreme Court by using the 

appellate electronic filing system. 

 Participants in the case who are registered users in the appellate 

electronic filing system will be served by the system and include: 

Alexander G. Chen.  

 /s/ Jessica Pillsbury  
 An Employee of the 

 Federal Public Defender, District of Nevada  
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OPPS
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
KAREN MISHLER
Deputy District Attorney
Nevada Bar #013730
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-vs-

EVARISTO GARCIA,
#2685822

Defendant.

CASE NO:

DEPT NO:

A-19-791171-W

29

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO ALTER OR AMEND A 
JUDGMENT PURSUANT TO NEV. R. CIV. P. 59(e)

DATE OF HEARING:  FEBRUARY 6, 2020
TIME OF HEARING:  8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through KAREN MISHLER, Deputy District Attorney, and hereby submits 

the attached Points and Authorities in Opposition to Defendant’s Motion to Alter or Amend a 

Judgment Pursuant to Nev. R. Civ. P. 59(e).

This Opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court.

//

//

//

//

Case Number: A-19-791171-W

Electronically Filed
1/29/2020 8:19 AM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKKK OF THE COUUUURTRTRTRTRTRTTTT
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

On March 14, 2019, Defendant Evaristo Jonathan Garcia (“Defendant”) filed, under 

seal, his second state Post-Conviction Petition for Writ of Habeas Corpus (“the Petition”). On 

August 8, 2019, the Petition was denied by this Court. On August 9, 2019, Defendant filed a 

Motion for Reconsideration. On September 10, 2019, this Court issued an Order denying the 

Petition. On September 16, 2019, the State filed a Motion to Unseal Post-Conviction Petition 

for Writ of Habeas Corpus and Exhibits Related Thereto, and Motion for Clarification. On 

September 19, 2019, this Court issued an order vacating the previous Order denying the 

Petition. On October 10, 2019 the State filed its Response to the Petition. On October 17, 2019, 

Defendant filed a Reply. On November 12, 2019, this Court denied the Petition. On November 

15, 2019, this Court issued an Order denying the Petition. 

On November 27, 2019, under seal, Defendant filed a Motion to Alter or Amend a 

Judgment Pursuant to Nev. R. Civ. P. 59(e) (“the Motion”). The State responds as follows. 

ARGUMENT 

I. THE NEVADA RULES OF CIVIL PROCEDURE ARE NOT APPLICABLE 

IN CRIMINAL CASES 

Defendant asserts a claim for relief based on NRCP 59(e), rather than another motion 

for reconsideration, in an apparent attempt to avoid complying with the associated mandatory 

procedural rules. However, such a claim is misplaced because the Nevada Rules of Civil 

Procedure does not apply in habeas proceedings; such rules only apply to the extent they are 

not inconsistent with the statutes guiding habeas proceedings.  See NRS 34.780(1); State v. 

Powell, 122 Nev. 751, 757, 138 P.3d 453, 457 (2006); Mazzan v. State, 109 Nev. 1067, 1069, 

863 P.2d 1035, 1038 (1993).  Defendant’s attempt to bypass the statutory and procedural rules 

by relying on NRCP 59(e) is impermissible because allowing such action would cause NRCP 

59(e) to be at odds with the statutory provisions.  Pursuant to NRS 34.750, other than an answer 

or a response to a pleading, “[n]o further pleadings may be filed except as ordered by the 

court.” Moreover, adding another layer of litigation by invoking NRCP 59(e) runs afoul of the 
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policy favoring the finality of convictions.  See State v. Eighth Judicial Dist. Court ex rel. Cty. 

of Clark (hereinafter “Riker”), 121 Nev. 225, 112 P.3d 1070, (2005); Pellegrini v. State, 117 

Nev. 860, 875, 34 P.3d 519, 529 (2001).   

II. DEFENDANT’S MOTION IS A PROCEDURALLY IMPROPER, THINLY-

VEILED MOTION FOR RECONSIDERATION 

Even if the Motion were construed as a motion for reconsideration pursuant to Eighth 

Judicial District Court Rule (EJDCR) 2.24, the Motion still fails. The rules of this Court are 

clear that a litigant must request permission prior to filing a motion for reconsideration. 

EJDCR 2.24 reads in relevant part: 
 

(a) No motions once heard and disposed of may be renewed in the 
same cause, nor may the same matters therein embraced be reheard, 
unless by leave of the court granted upon motion therefore, after 
notice of such motion to the adverse parties. 
(b) A party seeking reconsideration of a ruling of the court, other than 
any order which may be addressed by motion pursuant to NRCP 
50(b), 52(b), 59, or 60, must file a motion for such relief within 10 
days after service of written notice of the order or judgment unless 
the time is shortened or enlarged by order.  
(c) A motion for rehearing or reconsideration must be served, noticed, 
filed and heard as is any other motion. A motion for reconsideration 
does not toll the 30-day period for filing a notice of appeal from a 
final order or judgment. 

 

(emphasis added). Thus, a defendant must obtain leave of the court before filing a motion to 

reconsider.  EJDCR 2.24(a).  A defendant also must file such motion within 10 days of service 

of the Order or Judgment.  EJDCR 2.24(b).  Here, Defendant has failed to request or receive 

leave from this Court to have his motion heard.  Additionally, Defendant did not file the 

Motion within 10 days of the written notice of the Order. The Order denying the Petition was 

filed on November 15, 2019, and the Motion was not filed until 12 days later. 

Further, EDCR 7.12 bars multiple applications for relief: 
When an application or a petition for any writ or order shall have been 
made to a judge and is pending or has been denied by such judge, the 
same application, petition or motion may not again be made to the 
same or another district judge, except in accordance with any 
applicable statute and upon the consent in writing of the judge to 
whom the application, petition or motion was first made. 
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Additionally, EJDCR 13(7) prohibits pursuit of reconsideration without leave of court: 

No motion once heard and disposed of shall be renewed in the same 
cause, nor shall the same matter therein embraced be reheard, unless 
by leave of the court granted upon motion thereof, after notice of such 
motion to the adverse parties. 

The Nevada Supreme Court has repeatedly noted that the law does not favor multiple 

applications for the same relief.  Whitehead v. Nevada Com’n. on Judicial Discipline, 110 

Nev. 380, 388, 873 P.2d  946, 951-52 (1994) (“it has been the law of Nevada for 125 years 

that a party will not be allowed to file successive petitions for rehearing . . . The obvious reason 

for this rule is that successive motions for rehearing tend to unduly prolong litigation”); 

Groesbeck v. Warden, 100 Nev. 259, 260, 679 P.2d 1268, 1269 (1984), superseded by statute 

as recognized by Hart v. State, 116 Nev. 558, 1 P.3d 969 (2000) (“petitions that are filed many 

years after conviction are an unreasonable burden on the criminal justice system.  The 

necessity for a workable system dictates that there must exist a time when a criminal 

conviction is final.”).  The less than favorable view of successive applications for the same 

relief explains why there is no right to appeal the denial of a motion for reconsideration.  See 

Phelps v. State, 111 Nev. 1021, 1022, 900 P.2d 344, 346 (1995).  It also justifies why a motion 

for reconsideration does not toll the time for filing a notice of appeal.  See In re Duong, 118 

Nev. 920, 923, 59 P.3d 1210, 1212 (2002). 

Therefore, Defendant is not entitled to reconsideration and his motion should be denied.  

However, even if this Court considers the substance of Defendant’s Motion, it still must fail.  

III. DEFENDANT’S MOTION FAILS ON THE MERITS 

In addition to improperly citing to NRCP 59(e) when this is a criminal case, 

Defendant’s motion is without merit and must be denied. Examining the substance of 

Defendant’s arguments, Defendant simply re-argues facts and authorities already submitted in 

his Petition and alleges no new legal arguments.  It is only in “very rare instances” that a 

Motion to Reconsider should be granted, as movants bear the burden of producing new issues 

of fact and/or law supporting a ruling contrary to a prior ruling.  Moore v. City of Las Vegas, 

92 Nev. 402, 405, 551 P.2d 244, 246 (1976). In his Motion, Defendant reiterates his previous 
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argument that evidence of another alternative suspect at trial could have established reasonable 

doubt. 

In its Order, this Court correctly stated that the Petition time-barred, with no good cause 

justifying the delay in filing. Order, Nov. 15, 2019, at 1. This Court stated that the Defendant’s 

Brady allegation did not amount to good cause, because the CCSDPD reports were not 

exculpatory. Id. at 2. This Court noted that trial counsel presented evidence and arguments 

regarding three alternative suspects, and the possibility of presenting evidence of yet another 

alternative suspect, which witness Betty Graves would testify was not the shooter, was likely 

of little value, and trial counsel likely would have made a strategic decision not to present such 

evidence. Id. at 2-3. 

Defendant’s Motion, and the attached affidavits, do nothing to undermine this Court’s 

correct conclusion that the CCSDPD reports were not exculpatory. The attached affidavits 

from trial counsel stating that they would have made use of this information at trial are without 

legal relevance. The CCSDPD reports were not exculpatory, as at most they would have 

provided another alternative suspect, when trial counsel already argued to the jury that there 

were multiple alternative suspects who could have committed the crime. The assertions of trial 

counsel that such evidence could have amounted to reasonable doubt are disingenuous at best, 

as such information does nothing to undermine the substantial evidence of guilt presented at 

trial, which came from fingerprint evidence and numerous other eyewitnesses. Defendant’s 

argument that Betty Graves’ description of the shooter as having facial hair would have led to 

the jury’s rejection of her testimony, is pure speculation. “[I]t is the jury's function, not that of 

the court, to assess the weight of the evidence and determine the credibility of witnesses.” 

Origel-Candido v. State, 114 Nev. 378, 381, 956 P.2d 1378, 1380 (1998) (quoting McNair v. 

State, 108 Nev. 53, 56, 825 P.2d 571, 573 (1992)). Further, much of the overwhelming 

evidence of Defendant’s guilt presented at trial had no connection to Betty Graves. Even if her 

testimony were discounted, there would be sufficient evidence remaining to prove Defendant’s 

guilt beyond a reasonable doubt. Accordingly, Defendant’s Motion is without merit. As  

// 
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Defendant has brought the instant Motion on legally unsustainable grounds, and is untimely 

and legally meritless, this Court should deny the Motion outright. 

CONCLUSION 

Based on the foregoing, the State respectfully requests that Defendant’s Motion to Alter 

or Amend a Judgment Pursuant to Nev. R. Civ. P. 59(e) be denied. 

DATED this 29th day of January, 2020. 
 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
 

 
 BY /s/ KAREN MISHLER 
  KAREN MISHLER 

Deputy District Attorney 
Nevada Bar #013730  

 
 

CERTIFICATE OF ELECTRONIC FILING 

 I hereby certify that service of the foregoing, was made this 29th day of January, 2020, 

by Electronic Filing to: 
 

S. ALEX SPELMAN,  
Assistant Federal Public Defender 

                                                          E-mail Address: alex_spelman@fd.org 
 
 
                                                          ___/s/ Laura Mullinax_________________ 
                                                          Secretary for the District Attorney's Office 
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OPPS
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
KAREN MISHLER
Deputy District Attorney
Nevada Bar #013730
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-vs-

EVARISTO GARCIA,
#2685822

Defendant.

CASE NO:

DEPT NO:

A-19-791171-W

29

STATE’S SUPPLEMENT TO OPPOSITION TO DEFENDANT’S MOTION TO 
ALTER OR AMEND A JUDGMENT PURSUANT TO NEV. R. CIV. P. 59(e)

DATE OF HEARING:  FEBRUARY 6, 2020
TIME OF HEARING:  8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through KAREN MISHLER, Deputy District Attorney, and hereby submits 

the attached Points and Authorities in Opposition to Defendant’s Motion to Alter or Amend a 

Judgment Pursuant to Nev. R. Civ. P. 59(e).

This Supplement is made and based upon all the papers and pleadings on file herein, 

the attached points and authorities in support hereof, and oral argument at the time of hearing, 

if deemed necessary by this Honorable Court.

//

//

//

//

Case Number: A-19-791171-W

Electronically Filed
1/31/2020 2:38 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKKK OF THE COUUUURTRTRTRTRTRTTTTT



 

2 

W:\2006\2006F\113\78\06F11378-OPPS-(SUPP_MTN_AMD_JOC)-001.DOCX 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

POINTS AND AUTHORITIES 

ARGUMENT 

The State wishes to modify its position contained in its Opposition filed on January 29, 

2020. In sections I and II of that Opposition, the State alleged that Defendant’s filing of a 

motion pursuant to Rule 59(e) of the Nevada Rules of Civil Procedure was procedurally 

improper, and that Defendant was attempting to circumvent the applicable procedural rules. 

However, upon further research and consideration, Nevada law appears unclear as to whether 

or not a motion pursuant to Nev. R. Civ. P. 59(e) may be filed in post-conviction proceedings. 

Thus, the State no longer contends that Defendant engaged in wrongdoing by filing the 

Motion, and hereby states that it no longer puts forth the arguments contained in sections I and 

II of its Opposition. However, the State stands by its arguments made in section III of that 

Opposition, and contends that the Motion to Alter or Amend a Judgment Pursuant to Nev. R. 

Civ. P. 59(e) fails on its merits. 

DATED this 31st day of January, 2020. 
 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
 

 
 BY /s/ KAREN MISHLER 
  KAREN MISHLER 

Deputy District Attorney 
Nevada Bar #013730  

CERTIFICATE OF ELECTRONIC FILING 

 I hereby certify that service of the foregoing, was made this 31st day of January, 2020, 

by Electronic Filing to: 
 

S. ALEX SPELMAN,  
Assistant Federal Public Defender 

                                                          E-mail Address: alex_spelman@fd.org 
 
                                                          ___/s/ Laura Mullinax_________________ 
                                                          Secretary for the District Attorney's Office 
KM/lm/GU 



EXHIBIT F

EXHIBIT F



 
1 
 

Shawna Ortega ▪ CET-562 ▪ Certified Electronic Transcriber ▪ 602.412.7667 
 

Case No. A-19-791171-W 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TRAN 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

 
EVARISTO GARCIA, 

                         Petitioner(s), 

       vs. 

JAMES DZURENDA,  

                        Respondent(s). 

 
) 
) 
) 
) 
) 
) 
) 
)
)
) 

 
 
   
 
Case No. A-19-791171-W 
 
DEPT.  XXIX       
 
 
 

 
 

BEFORE THE HONORABLE DAVID M. JONES,  
DISTRICT COURT JUDGE 

 

 

THURSDAY, FEBRUARY 6, 2020 
 

 

TRANSCRIPT OF PROCEEDINGS RE: 
MOTION TO ALTER OR AMEND 

 
 
 
APPEARANCES: 
 For the Petitioner(s):  CHARLES W. THOMAN, ESQ. 
     Deputy District Attorney 
 
 For the Respondent(s): STEPHEN ALEX SPELMAN, ESQ. 

JEREMY BARON, ESQ. 
Assistant Federal Public Defenders     

 

   
RECORDED BY:  MELISSA MURPHY-DELGADO, COURT RECORDER 

Case Number: A-19-791171-W
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LAS VEGAS, NEVADA, THURSDAY, FEBRUARY 6, 2020 

[Proceeding commenced at 8:46 a.m.] 

 

THE COURT:  Page 5, A-19-791171, Garcia versus 

Dzurenda. 

MR. SPELMAN:  Good morning, Your Honor.  Alex 

Spelman with the Federal Public Defender.  We have Jeremy Baron 

as well this morning.  

THE COURT:  Okay.  Go ahead.  This is your Motion to 

Alter or Amend the Judgment. 

MR. SPELMAN:  Yes, Your Honor.   

Without belaboring what's in the filings before you, 

Motion to Alter or Amend the Judgment 59(e), basically, what 

we've brought forth to Your Honor is we just believe that there 

were factual and legal errors in the final judgment and that that's 

the function of the 59(e) motion.   

And just, if I could, we focused last time on the -- in the 

last argument on the idea of this alternative suspect that was 

stopped -- 

THE COURT:  Right. 

MR. SPELMAN:  -- right outside the school.  I did want to 

highlight today just the other way that this evidence would have 

been -- would have given rise to reasonable doubt at the trial.  And 

that's namely that Betty Graves -- the reports show two things 

about her ability to reliably identify the suspect.  One is that she -- 
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we now know she said a mustache, and then later on she never said 

anything about a mustache.  And I think that, you know, a mustache 

is right in the middle of your face, I think that's a pretty big deal to 

change that. 

Also, the reports say that she provided -- I think the exact 

quote is an updated -- we've received an updated description of the 

shooter.  So I don't know how you go from directly after the 

shooting having a description and then updating it.  To me, I think 

the defense would have been able to use that all day to impeach -- 

THE COURT:  Well, counsel, don't you ever see when a 

person witnesses a crime, a violent crime, that they have a certain 

idea of what happens and then after they have a second to recall 

and basically refresh it, go back and calm down, that they didn't put 

in additional facts in regards to that eyewitness testimony? 

MR. SPELMAN:  Your Honor, I think the -- typically, the 

description that's given right after the event is considered the most 

reliable, because that's the one that's -- where it's most fresh in 

their memory.  After that, you have the risk of misremembering, or 

the worst-case scenario is -- and we know that witnesses do have 

false memories that are created, as you start to think about things 

more after.  So I think the defense would have been able to make 

this argument to the jury.  The most -- we don't -- we know that this 

witness didn't quite know what the shooter looked like.  That calls 

into question whether she got a good look. 

And the reason why that's directly relevant to this case is 
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she -- I think that the best one -- or at least one of the best theories 

that the defense would have focused on at trial with this evidence 

was that Giovanni Garcia, the older cousin of our client, was the 

actual shooter.  And the reason for that is he was the one who 

started this whole brawl.  He's the one who had the beef with the 

other gang members.  And then he's the one who witnesses said 

contemporaneously exclaim, Giovanni has a gun, Giovanni has a 

gun.  And then witnesses told law enforcement right after the crime 

that Giovanni was the shooter.  Of course, they recanted that later. 

And the reason, I think, that what the defense would have 

done about the witness is changing their story afterward is these 

were people all in a gang.  And we know that with the correlated 

shooting of Jonathan Harper, what the leader of the gang did, who 

was Giovanni's brother, his name is Salvador, what he did in that 

case, the State proved, was he marched his foot soldiers down to 

the police station under -- they said that they did it because they 

were afraid of him, to lie to the police about what happened in the 

Jonathan Harper shooting.  I think the defense, with that 

information, would have been able to show -- that's probably what 

happened here.   

People originally were telling what they really saw and 

then Salvador got to everybody, Hey, we're going to protect my 

brother here, Giovanni, go down and tell them it was the -- or my 

younger cousin, Evaristo, who's a 16-year-old special education 

student, who we can, basically, you know, pin this whole thing on. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
5 
 

Shawna Ortega ▪ CET-562 ▪ Certified Electronic Transcriber ▪ 602.412.7667 
 

Case No. A-19-791171-W 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I think that -- 

THE COURT:  So, counsel, all that information was 

available to the defense at the time.  You're not creating new 

arguments.  All of that information was available to the defense 

team at that time.   

MR. SPELMAN:  I think -- 

THE COURT:  The only argument you talk about is this one 

particular "misinformation" about one witness and a possible other 

suspect.  All of this gang retaliation, all of this marching down, all of 

that was available at the time of the trial. 

MR. SPELMAN:  I think -- that's exactly right, Your Honor.  

And I think the reason -- 

THE COURT:  That's more of an ineffective counsel 

argument than what you're making now. 

MR. SPELMAN:  Sure.  And that does bring me to my final 

point.  Having said all that, the -- what we know now from the 

school police reports shows -- and, sorry, the -- just before I say 

that, the reason the jury I think did not buy that Giovanni Garcia 

was the actual shooter was because Betty Graves was asked at trial, 

Was Giovanni the shooter?  And she said no.  And she, of course, is 

being relied upon as the sole eyewitness who actually said they 

saw his face.  And so if I'm remembering the record correctly, but I 

believe that's how it was.  And -- 

THE COURT:  And she was open to cross-examination 

about her lack of understanding and what she did or didn't see and 
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where she was standing and the lighting and everything else. 

MR. SPELMAN:  Exactly.  And I think that what this would 

have been -- absolutely much more powerful information to show, 

Look, in fact, you actually provided a different description of the 

shooter, right after it happened.  And then you change your story.  

So did he have a mustached or not?  Did he -- you know, and just 

be able to impeach the witness that way.  

And all we're talking about is reasonable doubt.  I'm not 

saying that with this evidence, trial counsel would have been able 

to affirmatively prove innocence, which they, of course, are not 

expected to do at the trial.  Instead, this would have been enough 

just to create doubt in the mind of the jury, the reasonable doubt. 

And the standard now in postconviction -- because what 

we're talking about is evidence that was explicitly requested and 

not handed over, is, is there a reasonable possibility, according to 

the Nevada Supreme Court, or under the federal standard, is there a 

reasonable probability -- 

THE COURT:  Probability. 

MR. SPELMAN:  -- that reasonable doubt would have 

arisen at trial?  So it's really now we're not even talking about 

reasonable doubt, which is a really low threshold, but a reasonable 

possibility of reasonable doubt.  I think that's a very low threshold. 

And just to put this into context, the point of all of this is 

not to ask Your Honor to declare my client innocent today.  Of 

course not.  It's that this evidence would have been important at 
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trial, would have certainly been relied upon by trial counsel, and 

that, I think, would -- that is what was necessary for my client to 

have a fair trial. 

And if on a new trial, if this petition is granted and the 

State retries my client, then at that point, I think all of this would be 

fodder to talk about whether or not they do meet that reasonable 

doubt standard.  But without this evidence, I don't think that they 

met that standard through a fair trial. 

THE COURT:  Okay.  And one other request was an 

evidentiary hearing.  What witnesses would be put in an evidentiary 

hearing and what type of evidence would you hope to gain through 

that hearing? 

MR. SPELMAN:  Your Honor, certainly we would call both 

trial counsel to discuss what they would have done with this 

evidence.  I think that would be -- 

THE COURT:  But didn't you tell me in this whole entire 

motion that trial strategy was my error and my ruling last time, that 

I was deciding whether defense counsel should have done or could 

have done, and you basically said that was in error? 

MR. SPELMAN:  Your Honor, and I volunteer that, because 

that was the analysis that Your Honor relied upon.  I do maintain 

that trial counsel's strategy does not relate towards whether or not 

the evidence itself was exculpatory, which was a holding of Your 

Honor. 

THE COURT:  So what would you gain at an evidentiary 
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hearing calling those legal counsel in here and just say, If you had 

this evidence.  Because then you're going to be asking them the 

exact error you said I committed, because you'd be asking them, If 

you had this evidence, would you have presented it?  Isn't that what 

you just said was in error anyways? 

MR. SPELMAN:  I think it would actually be relevant 

towards the prejudice prong, towards the prong of whether or not if 

they talk about how they would have used it, it would illuminate the 

Court on -- I do think it would be redundant with what I just 

explained to the Court.  That said, to the extent that Your Honor 

doesn't want to take my word for it and wants to hear what would 

trial counsel have really done with it, that could relate to whether or 

not they -- to hear it from them on whether or not they would meet 

that reasonable doubt.  

And then the -- of course, the other relevant factor is just 

to establish the allegation we made in the petition, which is that this 

evidence was, in fact, suppressed.   

THE COURT:  Okay. 

MR. SPELMAN:  And that would certainly be relevant. 

THE COURT:  But you can understand my quandary about 

your request of an evidentiary hearing, because you're basically 

going to get out of these attorneys what would have been your 

strategy, which you have told this Court is a false theory in order to 

make a ruling is what their strategy would have been is irrelevant.  

MR. SPELMAN:  Right.  Yes.  And then, of course, the 
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witness that we would consider strongly calling would be Betty 

Graves herself to ask about this identification issues.  And to get it 

on the record, see how strong that impeachment might have been, 

in fact, with that evidence.  

And, of course, the officers who -- the school officers who 

never testified at the trial, we would like to speak with them as well. 

THE COURT:  State? 

MR. THOMAN:  And, Judge, Betty Graves, regardless, 

we -- trial counsel presented -- or presented argument that there 

were three alternative suspects.  This argument has already been 

made at trial.  They've already said, Hey, there's another shooter 

out there.  One, two, three, now you've got a fourth.  

Counsel has completely overlooked the prejudice prong of 

the fingerprint evidence at trial.  Page 5 of our response -- 

THE COURT:  Response. 

MR. THOMAN:  -- that we -- our initial response on 

January 29th of this year, fingerprint evidence and numerous other 

eyewitnesses.  One witness trying to impeach one witness on a 

statement she made to Clark County police officer -- student 

police -- excuse me, school district police officers that -- in the 

report that they didn't receive.  The impeachment of this one 

witness is not going to outweigh everything else that was 

presented at trial.  And -- 

THE COURT:  Counsel, how do you -- how do we know 

that?  How do we know that Betty Graves was not the star witness 
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in the jury's opinion as to the identification? 

MR. THOMAN:  That's pure speculation. 

THE COURT:  Okay.  But since we didn't have her crossed 

on that particular evidence, how do we know she wouldn't have 

crumbled on the stand and said, Yeah, you know what?  I have no 

idea who the shooter was. 

MR. THOMAN:  And -- 

THE COURT:  And that -- 

MR. THOMAN:  And again -- 

THE COURT:  -- crumbling in front of a jury has a huge 

impact upon all the State's witnesses. 

MR. THOMAN:  And again, Judge, I'm going to rely on the 

fingerprint evidence and the other eyewitnesses in this case. 

THE COURT:  All right.  Counsel, that was the other -- I 

mean, it's just -- we've hashed this out before and whether or 

not 59(e) is procedurally correct, I'll let the Supreme Court make 

that decision some day.  But the question is if, in fact, this one 

witness was discredited, what do you do with all the rest of the 

evidence that was utilized by this jury?  I mean, you're basically 

saying that the jury made their decision based upon one person's 

eyewitness account of who the shooter was, and you're discounting 

everything else.  You're basically saying the jury didn't even 

consider all of the evidence, which would be a violation of their 

oath. 

MR. SPELMAN:  I certainly think the jury -- well, I certainly 
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hope that they considered it all.  We're just talking about was this 

enough to meet the reasonable doubt standard.  Would this have 

entered into their deliberations had they this information, had Betty 

Graves crumbled on the stand the way Your Honor explains, 

perhaps had we discussed with the school police why they thought 

that alternative suspect, as well, was a good match.  All of these 

reasons I think might have given rise to reasonable doubt. 

And, certainly, the fingerprint evidence, they -- I just want 

to make a record of two points on the fingerprint evidence.  One is 

the client never contested that he held the gun that day.  And that -- 

because it was established and undisputed that he was hanging out 

with this group, his -- it's his family, it's his -- 

THE COURT:  Right. 

MR. SPELMAN:  -- older cousins and they were passing 

the gun around and being dumb kids, you know, holding this gun.  

So he did touch the gun, that's not in dispute. 

So what -- fingerprints on a gun is only relevant if you can 

prove when they were put there. 

THE COURT:  Well, that's the course -- 

MR. SPELMAN:  And so that's the inference. 

THE COURT:  -- the jury didn't buy your client's story as to 

that we, you know, just happenstance, we all touched it a few days 

before when we were playing pseudo Russian roulette.  I mean, 

what if the jury didn't buy that story?  And basically said, you know 

what?  That's a likely excuse.  That's a way to basically firm up why 
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your hand and your fingerprints were on the gun that was used in a 

shooting. 

MR. SPELMAN:  Sure.  I think that's possible.  And again, 

it's about them weighing all the evidence together, and someone 

shot this kid, and then just decided who it was is what the jury's 

task was.  Was it a client that -- was it my client?  And if they have a 

reasonable doubt, well, it really might have been Giovanni, that is 

what people said right after the shooting, I think that that's 

reasonable doubt, that's -- the law requires an acquittal in that 

situation, even if there is evidence pointing to my client.  

And so I think I would submit on that point, Your Honor. 

THE COURT:  Counsel, this is what we're going to do.  

Based upon the gravity of the offense and charge, I'm going to 

allow you to have your evidentiary hearing.  Okay?  I'm going to 

give you -- 

MR. SPELMAN:  Thank you, Your Honor.  

THE COURT:  -- half a day in order to do your evidentiary 

hearing; how long is it going to take you to get these witnesses? 

MR. SPELMAN:  Probably four months to -- about four 

months, Your Honor, I would think. 

THE COURT:  Okay.  Friday, June 5th.  Let's start it in the 

afternoon, we'll give them just half the day. 

THE COURT CLERK:  Friday, June 5th at 1:00 p.m. 

MR. SPELMAN:  Thank you, Your Honor. 

THE COURT:  Thank you.  
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MR. SPELMAN:  The other matter I -- just before I forget, is 

there was a Motion to Unseal the case.  And we did bring a 

proposed – that’s unopposed, and we just brought a order, if I may. 

THE COURT:  Approach. 

MR. SPELMAN:  Thank you, Your Honor.  

THE COURT:  She'll log it in and give it to you. 

MR. SPELMAN:  Thank you, Your Honor.  

THE COURT:  Thank you.  

Anything else, counsels? 

MR. SPELMAN:  No, Your Honor. 

THE COURT:  Thank you.    

[Proceeding concluded at 9:01 a.m.] 

/ / / 
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