IN THE SUPREME COURT OF THE STATE OF NEVADA

BRANDON MONTANE JEFFERSON,
Appellant(s),

VS.

STATE OF NEVADA,
Respondent(s),

Electronically Filed
Sep 05 2019 09:44 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Case No: A-19-793338-W

Docket No: 79053
Consolidated with 79052

RECORD ON APPEAL

ATTORNEY FOR APPELLANT
BRANDON JEFFERSON #1094051,
PROPER PERSON

P.O. BOX 1989

ELY, NV 89301

ATTORNEY FOR RESPONDENT
STEVEN B. WOLFSON,
DISTRICT ATTORNEY

200 LEWIS AVE.

LAS VEGAS, NV 89155-2212

Docket 79053 Document 2019-37122



A-19-793338-W

VOL

DATE

04/10/2019

(06/20/2019
(09/05/2019
(09/05/2019

04/10/2019

07/17/2019

(06/20/2019

04/10/2019

06/18/2019

07/18/2019

(05/02/2019

04/10/2019

05/28/2019

Brandon Jefferson, Plaintiff(s)
vs.
State of Nevada, Defendant(s)

I NDEJX

PLEADING

AFFIDAVIT IN SUPPORT OF MOTION TO PROCEED IN
FORMA PAUPERIS (CONFIDENTIAL)

CASE APPEAL STATEMENT

CERTIFICATION OF COPY AND TRANSMITTAL OF RECORD
DISTRICT COURT MINUTES

EX PARTE MOTION FOR APPOINTMENT OF COUNSEL AND
REQUEST FOR EVIDENTIARY HEARING

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
(UNSIGNED)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
(CONFIDENTIAL)

NOTICE OF APPEAL

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER

ORDER FOR PETITION FOR WRIT OF HABEAS CORPUS

PETITION FOR WRIT OF HABEAS CORPUS
(POSTCONVICTION)

STATE'S RESPONSE TO DEFENDANT'S PETITION FOR WRIT
OF HABEAS CORPUS (POST-CONVICTION)

PAGE
NUMBER :

169 - 169

27-42

114 - 140

87-113

43 - 43

31 -84

141 - 168

53-53



4

Case Nog2esios __ FILED

St

IN THE flasty JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF__CLARK

A-19-793338-W

Dept. XXX

Bzenpen M. IEEfersen

Petitioner,

v' -
PETITION FOR WRIT

113 ' OF HABEAS CORPUS
STME OF MewoA, <t al., : _(POSTCONVICTION)

Respondent - 7
msmUCHONs

(1) nmpeunﬁnmstbelegblymdwnmmypewnnen,mmdbymgpmmmﬂvenﬁed.

(2) AddluomlpagesmnotpmmuedexeeptwhuenmedmwnhrespeamthBMWMChym
tely upon to support your grounds for relief. No citation of authoritics need be fumished. H briefs or
mgmmmmhmmed,ﬁzwhoﬂdbemﬂmmﬁmthefpmofasepamﬁememumm

&) IfymwaManﬂmnayappmnted,ymmmtmmpletechﬁideSuppmtofReqmstm
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the certificate as to
thcammdmoncymdmiﬁesmdeposhmymnaeditmanymmmthemsﬁmﬁm

@ Youmustnameastwpondmtthepersonbywbumyouareoonﬁnedormstmned If you are
in a specific institution of the Department of Corrections, name the warden or head of the institution. If
yourenotmaspeclﬁcmsutmmnofﬂleDEpamnmbutmthmﬂsmtody mmetheDlrectornfthe
DepammntofCorrecnons L

4 Ymmustmch:deaﬂgrmmdsorclamsfonehcfwhchyoumayhaverewﬂmgyuur ‘
conviction or sentence. leuretomseaﬂgroundsmth:speuuonmayprecludeyoufmmﬁlmgﬁltm
peuuunschallengmgyauroomcuonandsentenee

(6) Youmustallngespemﬁcfnﬂsmpmﬂmclmmsmﬂnpeunonyouﬁlcseehngmhd
from any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause
your petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that

dmmwﬂopememwmeﬂuauomeyclmupnwkgeformcmowem;mwmmymchmynmcmmsel
was ineffective.




(7) When the petition is fully completed, the original and one copy must be filed with the clerk of
the state dlsmaoounforthecotmtymwhmhyouwerecomctei Oneoopymustbe mailed to the

mwhchymwmwmmedmmmzomnalpmmﬁymmchaﬂmgmgymmgmlcommmor
sentence. Copies must conform in all particulars to the original submitied for filing.

PETITION

1. Name of institwtion and county in which you are presently imprisoned ot where and how you
arc presently restrained of your liberty: €Ly _ssrate Pllson ELV. fuaphk 2384

2. Name and location of court which entered the judgment of conviction under attack:
Eladt it JUDICIAL DSTRRT CulT _Devr. I
CLARK (Cunty  NEvADA

3, Date of judgment of conviction; 0 T63c 3 2¢{2

4. Casenumber;  CZG 8351

5. (a) Lengthof sentence;_MANDATORY MuiMark ©F (7¢) veAvs
Beio2€ PARoLE ELLGiBLe1ty

(b) Y sentence is death, state any date upon which execution is scheduled:

6. mym&mmammrammmmmmmmm
this motion? Yes__ __ No

If “yes”, hstmme,casemxmberandsentenoebmngmedatthminm

7. Nature of offense involved in conviction being challenged: @3 2<% 3t 2nd
NEZs 2¢i.2 30

8. What was your plea? (chenk one):
(@) Notguilty v (b) Guilty (c) Nolo contendere

9. If you eniered a plea of guilty to one count of an indictment or information, and a plea of not

guilty to another count of an indictment or information, or if a plea of guilty was negotiated, give details:

10. If you were found guilty after a plea of not guilty, was the finding made by: (check one)
(a) ey (b) Judge without a jury

11. Didyou testify at the trial? Yes No v
12, Did you appeal form the judgment of conviction? Yes v No
13. If you did appeal, answer the following:

(a) Name of Court; _THE SupReme (ST Gt NEVAPA

(b) Case number or citation; bZize
(¢) Result; U victlews N EEIRMED




(d) Dateof resultt AMais? 26, 2oi%
{Attach copy of order or decision, if available.)

- 1. Hyou did not appeal, explain briefly why youdidmot, -~~~ — - - -~~~ -~ 7 T

15, Other than a direct appeal from the judgment of conviction and sentence, have you previously
filed any petitions, appﬁc}ﬂonsmmoﬁonswithrespemwthisjudgmmmemmmmfedcml?
Yes No

16. If your answer to No. 15 was “yes”, give the following information:
(a)(1) Name of court: il.>. piswpact (it PUSRICT ¢i RevADA
(2) Nature of proceeding: P titicoy €o BELEE FHeM (inVicicn <R SENTENCE BY B
STATE PRISSNER NP  Mcting v62 SRy A2 AP ANGE .
(3) Grounds raised:_Dewn AL 7 (CUANSEL DWRWNG CZUTAL RMaLS ©F (ROStOATLoN
TNCEECCTIVE ASHSTANGE ©F (v iN Si~L‘, AND  MISCARRAGL of IWsTie [ACtUAL INNZ ke,
AS Te Mottew o™ STAY  THAT pe STLENTIC Tlen Coansee {aite) VAS T Fscaive .

@ Dldmmce}veme\\r/ﬂmhmyhmnngunyompeunm, application or motion?
No

(5) Result;  Moriow oz Sthy Grawtel

(6) Dateofresult: FESRaY 25, 2054 ‘

(7) Hknown, citations of any written opinion or date of orders entered pursuant to such result:
CASE _3u1H - vr 0000m ~HOM- (@ DecuMeny 751 Feseuay 25, Zoig

®) Astoanﬁ;secondpehﬂon,amhmhonormoﬂon,gweﬂwmmformaﬂon
() N ~ofoourt Clagrt IWRACIAL PUaley Ceall

(2) Natrse of proceeding: Pt ition 10R WRT 07 HARKAS (LRP4S LPosT - CevuieTion )

3) Grouudsmsedﬂw,nm CLALMS 6 TG FeClive RSLUTANCE Of € sumSEL |
TERECN O AR WNTLILTS C7 TREsTs will (ounstt, MW TIPLE T, TANG S O§ PREEUTLR,
MIS (o DACT ﬁuw,( EACTUAL INNACENCE. TENAL of EATR TRIAL
@ Didyoureueiveanwidenﬁarylmariugonyompeﬁﬁm,appﬁmﬂnnmmoﬁon?
Yes No V.
(3) Result:_  PeTition PtiER
(6) Date of result: Swng 14 Zue' REGPMEP o DELEMBER 28 26iT.
() Ifknown,mmuonsofanywnnmopmnnordatcofo:dmmmedpmsuamtosmha
result: 35 NV Advaacr € frtuome 105 L INEVADS CoURT of PRIEALS) ( 2¢i1),
Jebferso v, rATE Cave g €10 2685511 { SOALE pusidicr Coudl ) L 20.6).
©) Astoanyﬂnzﬂorsubsequmadd:nonalapphcanonsormouons,gwethesame
Information as above, list them on a separate sheet and attach.
(@) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion?
(1) First petition, application or motion? Yes v No
Citation or date of decision: 133 W<v. Advance crinim (65

(2) Second petition, application or motion? Yes __~  No
Citation or date of decision:

(3) Third or subsequent petitions, applications or motions? Yes _____  No
Citation or date of decision:

)] Hyuudldmtappealﬁumﬁmadvemeacnonmmypennon,apphmnmmmouon,emlam
briefly why you did not. (You must relate specific facts in response to this question, Your response may
be included on paper which is 8 ' by 11 inches attached to the petition. Your response may not exceed
five handwritten or typewritten pages in length.)




-+ 17-Has any ground being raised in this-petition been previously presented to this or any other-—---
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? If
so, identify:

(2) Which of the grounds is the same;_EN €+ FECTIVE ASSISTANLE 04 Coaniskr. DENAL of
COELieT tREE ChunmdEl AMISLARRAGE of JUSTWE | ATUAL T NOLENCE '

(b) The proceedings in which these grounds were raised: § (R 5T PeT(Tlcn toR STAT weir 0F
ARA ogpas  BiRST Petirien For Faxeat weil of dARCAS (o fus

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in
response to this question. Your sesponse may be included on paper which is 8 12 by 11 inches attached to
the petition. Your response may not exceed five handwritten of typewritten pages inlength) _Post
ConavicTion CothseL DURING STRTE PROCEEPINGS WAS it £6ECTIVE 0@ FALURE 16 PALSE CTAC)
CLAIMS REGAZOING TRIAL AND MPPLLLATE (Lrihsbl, 02 Ghbe 3.08° (V-0iiym- HoW- UBC

18. If any of the grounds listed in No.’s 23(a), (b), (c) and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be inciuded on paper which is 8 ' by 11 inches
attached to the petition. Your response may not exceed five handwritten or typewritten pages in length.)
AL QROWDS WEREIN NoT PRESENIER DUE o (U st BEEUsA To Gnsippd PRG Bk Hivings
VDL hEAP Yok (a.)‘ TO NGt Po-T - GuindeTick (LuahsiL's BALupE T PACSE Tichy

19. Are you filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your responss may be included on paper which is
8 % by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten
pages in length.) Motuind for STAY GPRAMTED BY WS, DISTRICT (CURT 6f MVADA TG EXHAUST
CLAMS NoT PResENIEE By FosT: GawVicTlon (GUNSEL, AND STATE (cuRTS' Berdonl T (ovafEr
PRO 56 {iiheS PUPSANT 10 NZAY 46 a(2). < (Age 3@ v Lubin HOM- (B (Dec. o 34)

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the
judgment under attack? Yes _/ No
If yes, state what court and case number: Cise 318 (v-0Olued - HOM- CRC
Us. DistEel CA’-&.A\ZT' PIsTRIL] 26 NevApA

21. Give the name of each attorney who represented you in the proceeding resulting in your
conviction and on direct appeal: Bexan cox (tieipt) keviN sveep CTrinl), MDRey Gotowhy
( AePAC) and W LAY (95T oY cTlon ) )

22. Do you have any future sentences to serve afier you complete the sentence imposed by the
judgment under attack? Yes No
If yes, specify where and when it is to be served, if you know:

23. State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting cach ground. If necessary yon may attach pages stating additional
grounds and facts supporting same,




FACTS AnD PReck burar Histepy

Jetferson Was Ceavicted of vicloting  NRsS. 200: 566 tnd  NRS. 201, 2302, He was

bentenced 46 Two Lensecutive teims oF (35) years to Ufe imprisonment with (0] yeue:
' -

to hfe IMpiscament Lontirrent on the tesser moluded of frnse, The Suprem= et wf

Nevade atremed s gudgement 36 Comvietion e wpeeal in Suly Zewf. R dergon v, Stute
4

Ne, 02i2o { Order o ﬁﬁwm;me' Juty 24, Ze4 ), The Remittifur ;:",:,.ned Augtisf 26, 204,

On Cckeber 2, 20, Jeffeina Aded wm Preper Pecsen o timely, Post- Convictien Petifiba for a
Writ of Habeas (arpus. The dustict Coart apeented Coansel te cepresent him and (supse )

.,’.;lm_( ¢ Suppiementrl Petcdion, The distred (o;.uf_‘ witng b hotd;ng in c\"‘“

. . ] ‘ o . f.-rnﬂouy ‘:\euu-.nj
of adresung Jelferswen's Clawms, denced rebief, i, SUprtMe Coart of Nevada {S3ued
a Sienk denal of Jelfasen's Piv e appedd frim that orier which wWiis l"-tlleti July 7 203,
The Supreme lowrT of Wevads transterred JeHeisea's Prp se wnd  (oinseled apfeal o the
Nevada Court of Agpeals on Aprl vi, 2ec7, The Nevade (outcs Aepeals \Soumd o 3;&%
denal of Jelfersen's pro 5o appenl, end denced the wppeul filod by Counsel with & Formg(
Criniein or Deeember 22, 2007, Jetteson v St o

33 ivew, "’f\'jv,},ﬂ'.r_‘ Crinwen 105 ( an'f,,)

The Supreme (curt of Newada then 3sued Remithtur on Jrdiry 25, 208,

On f—obpuﬁry @, 2016, Jeffersen Fled o Federal Petition o+ a Wit et Hubos CGorpus,

JCH';'IS(!?\ v StaH et N{'W\"l‘h et 4l~l Cuse Je- Cv. COO G - HOM-CRC, Fer ke Whsony Saf 'ﬂ,gﬂ,\

n the U dihul Courts vider  JeBlersen's mettem fie an exhuusdum sty was GRAMGED .

And JefHeisons retura to tedemd teork s CGondobionsd Upenr @rprspriafely “h%v‘r’rmgﬁ NS clams in

Otete Coeurts Ove alacurd crder of WS distrect (ourt,




APPLICABLE PReieourAL BARS.

This s Jebfesons Second Petrhion ( Pest-comachon) For 4 Wik of Habeus (orpus al\ea:nﬁ
AC for drial ard appeal. Jed{zsen belitves he has gqoed Giuse te excuse the
procedural s tecadse he Cun demorsinute that an impediment xderne( to vhe defense

Pievented Wim d1am cam;‘iy}nﬁ with Ahe piwedut vales, See, MRs, 30 726(() Gnd N2s

34.8:i602)(3). The Sumeme Ceact oF Nevada defines qood cause av « Sitbstanhal 7050

Fhat afivds a legatl excuse. Hathaway v, otate 14 Nev, 144,252 (2063),

Q"‘l{{i.‘i}:‘\ls «t Lt(:ﬂ“— EKLU(()E-“ ‘ifa' fk.q5: The State Arstyict Loart c{\c‘l raT §qu[.1rc|? («'-ilffﬁ.b,
Hr'ﬁ, wRounD B(e) of Jekfbersums petchon, Were, Jeliecen alleged +hat appelinte Loansch
M i e Ty tor cuulmg te present {hat dunnﬂ Q l\earmj +o D‘SM(.Ss Counsei and

Apmomt Albecnate Counsel, which Jedfersen fted Pro Se, he Quotel “AT THAT Powr THe

PETITIONGR BeLigvep HE HAD No Counsel AT AL petibion qf 27. The Supp emvental broef

.;;(,‘( by Ceansef, teferenced that JetHerwn Shoudd nat have been l=bf $o Present s l’“uﬂ’t'r\
withoat a conflic=d atloraey, Suep. peitbim at Worzfi-h). The state destuct (oot Proviced

re  tegal m‘m‘m on Whebher Fetfersn YHARD No (caNseL" ot that hmun.j. See, Urder

drenying petihion ot 23 iq- 2 24, (-lo, Tebferseav. Sate Cuse No. 10 2e85si-1 (Aug. y, 26ig),

Sew;wt' The State (_!l'bl'f.l(ﬂ' Cedt held ng tv;cienhar\f hﬁ.mm_:} selated te JeCler sonts TiC c.lc:ms
lin GReuns 7( 8),(H). That tried and agpeibte Coanmset faled to Show it porce Feced C.

e '?ﬂh(-'(t.'*c t'.“-'ut?{:[t'ﬂ& tc alCect an acr=st. JQ’H.":‘r'St.‘?\. Y. stade {&se Na. (,-[cvmﬁ?,:,"l-l("lcie)'
e L7 !

¥
at P2, 3-p.13,1-3, Hud an evidentory hﬂun(j beea held, w addehen to Poitce {'f'b"‘mm?,
Aheat wit €. told him whith was ot in the aprest port Jelfersen was aimed with

the Gider of this Shtels high Coatt \\lh:'u'h states Poiiu'. asrested  Jetferson 4o “(LEM

up AN tkivf.t&'(l&mm“ te (evrsiooiate his as:-,frﬂan:, thet Poine Erow +ht7 had ne (NA'H:?_

Complaint, JeBersen v, stz Cage No, C-lo- 2652s0-1 (zeiw), at p, 15, 1415, Thet ussieediy
)

The Supreme (oort of Nevada findings are in fo Wiy belied Py dhe recrd. Jetfersm . statbe

Catze(oeder of Aibumvoce, p.dand n. () ( 2aud).




lw;'d' The State distrek Gard did not adiess GROIND BUA). pebtion ab . 26 where

| Tebfesson” alleged TAC of frial 0d apeliate Coansel a3 quote ™ APPELIATE COUNSEL ALso FAILED To

il:uc.u_;ureu THE CGURT THAT DURING INTERRO GATION THE PETiTIoNER MTeMpleD To (wp THy

{
" f
turep‘\ucw‘ BUT THE DETERTNES REFUSED HIM THAT P!, THE PETITICNER ThD NOT Ri START THE !
!

IATERVIEW, 1T wAs THE DeTrctie wite IN_FACT Askep A Guestion." See also Pehhm at p.ig

Wi‘\ﬁfv 3‘@*"!(30“ l.l."fqr-d 1“‘(/ bl‘.‘musc +|'l.u,( Caansel {CUI'FC,{ to Pf'CSt"g\{' +M+ h.‘b 5-}“+{M+ was

tweisz because (qoted " WHEN HE TRIED To Thvers THE Riadt To STLENCE HE WAS Tanodep ¥

'afcanps 6, (W) ffsma}ivviy. The state dvstrct Coart veted on & proceciuml bar that S not ;
{ ) |
"lr\:."'il}c'nd-en“ of dedea law, See Jel({zismv. tale Case Ne. (-160-266351- 1 ( 20i6), ot 8.5, i-1p,

i And Comparc with Withiow V. williims 507 w.s, b8, 043(1443),
{ ]

Fuether The Supreme Coart ¢ Nevada Was never Preseated w.bh Hee quegr{m o Whekher
dusreguded Tekianmts Verbal invocetion of _._M‘W___. Which the distret (ourt has Suggested,
Urttvately | the State distrek Court Provded no regal vprnion of this matter as 1b yeladed b

Tebbecsen's msdbicient evidence Chattenge, that friaf coanset jfi.u‘.ed o faise. See order
-1e-268351- - ) ) :
Case No. C-10-262351-1(20i0) (p. 6. 14- p.4, | 2).and( p.17,26- p, 18-13, 1-14 ), Lastty, GRound 8

(R), crder at Pu 22, S-24, Here, the district Court does rot adizsy way appaate, ke 4rat

| Coansel, prever rused That poivce igeered Tetterson waen he invoked WS (ght to ceman sient,
|

Jettauson learned pr.mr to Prnat .li’spaf‘,dl.ﬂ'\ of ths case that hs appantel post ek
dttorney wus neglectful, And Fiked Ws own Pro Se appellate bref re- s these Ao

The state hign Court  pursaant to NRAP UoA(s), dened that wppead withest comment .

Lt 15 under these Greumstunces, that a stute Pemedy is shll Pc:,:;lbly ﬂ\/a.alab'ﬂ for

Jelfecson, Jones v. Mebanel, 520 Fedd. Appx. 76y (&4 Cir. 2004 ), Teifersm ponts to nox oty to

i what sccured 45 o YLeeAl Excast® tn Hling s Second petihion, he crbes the plain longuage |

of Lozada v. stube, 110 bev, 344, 353(1444); apd NRAP 1{a)(6) a5 impediments exbernal fo
The delense, |




LOZadk  11e Ntv, at 353 (1844) Stakes that the impedinent Externad b the defense wicln
permitted the peh'h;wf‘ To fuse the issae MGUA was sunpiy he Courls Crror in rtj.cd-"‘fj 4he
Gonm the first fime b was Presented. TE Hhab Claip td mect, dhe demal of relief by
the distrct (ouet and the Subsequent demad of reteet by dhis Court, wed wns%*u& o
ilmr-?d.;m-cm" external to the defense That wedld €xdse gppeitapts defaul t in Pffsrnﬁnb e

Same lim n a4 Successinve Pebhin. There fve | wWe pust deiermune, Witthes wopeliant

tresenfed « viabie Clarm tor veleee i Ws petthm Yer pout convicion tehek

Jetteison Subabs that under Eﬁé‘_\, li&t.hi‘ﬁ-i. and Passumst v b'w.J Nev. Dep't of pisgs (6§

Nevi ey, 66 L14RA), the cistrct ceurt eored o rov adees>ing  Jeflersen's Some claun Tho z&ll@ﬁct¥;¢“$1

dth\f{ﬂﬂ H“;f" ard witheat o evidentery heuf:nﬁ. Jettersm Submids The Suprzme Leart of

| ' ‘. <, i ' & 5 " "_ )
Nevada egred in neot ‘ll’fﬂ).“xi; Cen )\m“"s hs Pro se appeal Yrmw denwd ef peit Genvichin

celo 4 ftsw,%% TAC ciaims, Se=, Ericksonv. Pardus, S8 ws B4y (zoo1). Fer the praposition

that under NRs 34.75c (1), whtelh provdes e the disereterary “PPentment of Covnset $e tegesant
n“un-c_,ag;gh.\ habeas petitunes ard no iegutitment thet the peatiticaer’s counsed be evte v,

Wnen Jelfesm Veermed g coanset favsed Ao Uegations of TAC, Jebdersen knew, "“\'il'\kly’-\'h(ﬁ-

his Wwysr 'Was not fo pe Telied e, WooTN Y, Keekbind ‘ UL AL g, ey (b 2000,

nd 4oci achen in s ek, thoiland v, Hor‘.c\c\I 136 5.0k 254, 2557- 54, 2568, 256B ( Zoic).

F:nall\,‘ because Whether Tetfersiats tral lawyer Was vehively actunlly of imid=d by s owm
Perseal inprents due e the Condlict ubbr Jetteson tried to Tue hm, Preseated & m;\teu( CI“l’bﬁ:?n

ot law apd foet \‘eu_.;ued by the lrqglature Yo e determmer| Py the Sugrtme (eart of

Nevada, NRAp 17(e)(s), end Cuaylee v ‘sukll.'\'a,n':.qu 5,335, M2(1480), Not the Nevidn Coodt of
Appeals. 4 s fer the \f:a;‘slﬁur{ to Muke Pofu-r as Te the ussgyament of Cuses n Ny
Courts and Jelbcson's use Sheuld have been heard oy The stade’s kl"l"‘ Coart, Jeflemon asks

this coart bo Find e has demonotmiel @ Tyl excuse b2 oporeed w Sewnd bime (n Hhes Conrk

wased on b vheye btt.a,qc_n.. Arrse Wt Cwcumofances N Ceuld pov Condrei e




GROUND 1.

T allege Yhat ™y state cowrt Convictions and Sentences are Unconstitutional, in viciaticn of

my . Sick and Foarbeenbhh Rmendment rigibs 4, “Flechve and Conflict dree Counsei af

all shges of o Criminal Prosccatien based en bhese Factes

Tweyjay‘ November §, 2¢i1 the Ceuvt hegrd Pro se MDﬁ'W\ te

" DOMSS (ounser pas Appoinr

a2 il Ny v { i 3 3 ‘ :
PLTERNATE CounsEl. Scel(r'r. ¢|~c.‘u, Pgs. Jhll-l-.Sr‘;). The Ceurt stated 4 Wis Supnscd by

the Motion because F tame a coupie of days betere Calender cull, Triag wansed, {herein

wbber MrCon )| Clamed oot 4o be Suprised becese Jebberseny expicssed Concerns, buy

Mot W:*I'\ bi'“h-:.'n:i the ﬁ(llfﬁﬁh"—“‘) c\ﬁ"lln:" him ot Was 3\'—" fffsﬂn“s mMottom to l-{fla'\iéa (TT- pf:i 5"‘5).

with cat (-c‘:b\ﬂﬁd, Jetferson intormed the Court that Counsel was ‘tF“S"nﬁ to ;nvra‘;g‘ﬁt

W he *hef‘ Jt- S04 Wa S o WJ{ k Gr aan . > - as f'PlK}l‘c i hv
Thery + | +k{ +|n“€ |ht Id&{ n¢ ldrn"" W“a Ny a io ¢
O LAl !(J "\ﬂ.l Llr‘ WJ.b |’°" D'ul-‘“ﬂ ﬂ‘!-ﬁf;«f-!y. a"“l l hﬂ | s]‘ ("*(l 39

Y

Y ded net fea) Cerpsr fabiy

with (cq bewuse of 'H'nm.;s he had  said 4o Fetterson (1. IE-de ),

Jalbersen subeaks that Coges TRovenses and Copduct to Jetbersong charge was

antegunistic, vee, U5 v Wadswarik (36 £ezd NS00, 181071 (3 cor 1997): ng s,

Adetzs- Cranpate z
[ ]

266 F.34 772,73 (ath cie 2o0i). My, Coy SPenly opporcd the motien o Substidute him by making
v

Clecr We hua not assoled Je({ersen 1n 'F""‘j the motton, and weald b fak;nv en adversusaf

stance fo te He dsseried Thet because all inmates were stecling from cici other, and .mi‘;'mm&

oft €uch ether, he would nof albw Jefbwsen to have his disceseey. (TT. 347). Based on tms

Tespease of Mr.(ox, Jeblerson Subrails the only fuie inderence to oc deawn s that MIw Cox dig

not trast Je(lersen and Compared hom to +he likes of a Julhease thiek apd Sndoh,

Me, Ceie 1s en s recerd as et uhd«sfundc‘n.j the refevance of 4 Pofice -.nL‘-t.dfﬂ*‘ fepert
ow‘wﬁ"&: Jefionm us a4 Saspcct last seen w:wf;-"ﬂ a ' WHITE CHEE SRt "Buck PANTS

and emeloyed at " Loliee PARK ReHAB™ as & Y KITCHEN WORKER" Beruuse thes report confouns
the Social secarty numbers of Jetfersoa's Chidren and €% V\;tfi'., Tebberson respectiutly roguets

to picduce 14 at an f:v:.zltnh'o-f‘f wewring, (TT. 348-44), Willams v. Tayler 52q W5, 420,437

Crowr )i ond James v. Ryan, 674 634 Fec (ath dc, 202 ),




()A-m:luq‘ly' this l.r\:.-rJe‘n{' teParts (eltecks thot Jek(ersam's cx-wibe (Mi‘.&mqi‘) Was

.

emplered at the UHIRENS PLACEY with Mondays, Tuesdays wnd Frdays o5 duyg off,

T‘\‘ib ;5 3”:1,“:{1(““" b(’,‘causd DC‘lCt. f‘t\/'t', Pemu s 'f(ﬁ*l'[:l'l.‘ui at {r-..,x! ‘H’\#" the Minor W‘h‘TSb

toid h(m +hrat Yhe Ias+ ‘h'l‘\'\c She haud bren wssanlted l‘\’ Jetterson huel Letn “ RPPRG“IMATELy

SEVEN OR EIGHT DAYs, So O¢ER THE FIve DAY perwp.” (TT, Rl ¢ 202 poyy H-15), Becgusc
beven o fight days Pr‘;c'r to Jetfecson’s arrest on  SEPT. M, 2210, Wwould have been 2ithep

Mendey, SEIT. 6, 2610, ¢ Tuesday, Sepr. 7, 2¢ic, Mr, Lok owed 1+ Jeficrson fo embrace

Pema s' "‘t&i’;mmy end demenstrate te the jarore that of they woutd pelieve ths de{-c;;{';vq

¥hey shoald uise find thet Me. bamag vaas Placed at the Scene, Bnd yet she never Aarmed

Fo hear or Seo Somebing hike this vccurtng wn her own bedtosm, in the bed she Shased

with Tetlosen to shew fhat Jetferson 1 Facfuatly iﬂf\vc\—d\,{" or To fA15E reasona bie doabl

aboat the Hime perad st forth by the Statc theowgn Demas, See, Hact v, twmez 174 F.3d to67

w70 (4¥h Gir, 1956 ) Hotoom buek v, Winke 132 F.34 130z, w5 ((lFh ior. 1968), ond Benneh v- Gade, Wo
R

Eed. Appx, 212-15 (4th OF. 200 )

The pent Jetterson s trymg o make 13 that Cox 15 en this recond Ju.r;"ﬁ thes

h""’“‘m-‘j Tiectvely W*'V;"‘j any debensg te The Stake's theeey thet Jetferson was wnemplo,cd

with the cpportunty o Commit dhesc (rimes beauuse he was home winile Ms. L ug workal
Cox 15 én vecerd watving any detonse 4o the de-issah.'l':}y of Ms. Lumug's end Brondeg s

hearsay *faf;mmy, and w;w:ln3 ary rebattal to Detective Demus's tral testimony, By

r'el—’usn.ns to '.nwsh;}alr +his Poi;ce repert ne foreclesed the potentiad 4o ketp hearsay und

. 8

e¥her m'.f'"”d-‘ng ;ﬂiarmc,hm vcat of Husg trad,

AS o Cc-“\:ac‘qdﬂ'\crl Mf. Lok f|4l+ chklﬂj on Jﬂf{trstr:‘|5 hChudf whtn he “'ﬂ.cled fo

appear ab o Stelus Conjercnce and hca.rms to determune the Stpe of o defense expert

Witnesses *tﬂ;‘mm)" S:CO(TT':‘“W'I(" 2042, o, (-4 ). i‘fcrﬁ, Jetiecson had buen tor g P'cichlu—(
Parpeses  fert 4o the devices and will of & prosccukr as beih Mr. Gox and le - Counsel Mr.

wpeed were ioi‘alty vhyent. U.5, v. (,r.m;.;' oG 4.5, 64%, L5059 ( |‘i$'~().
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This vt should enclude that Jeftergoms se had been I“V"“Y rpedited to Whem cven

N

happened T pe i the Warbroom and was o gublie defender, Thg ledrt Shoyld Cenclude that

the 5. Const, Amend VI Tignt 6 Coansel quanntees more than Just & warm body o st next +o

the. oteused ulurmb whc«.l slages of the pro: fathQ. Dﬂﬂb.ao v. Lcw:: 223 f.34 a7¢, Gpe-oi
(G¢w are 2000 /, and tcjcd uny pmpc:'.q.ﬁ.cn that focuses en the pervasiveness of the toror

iwis Case 05 Jetfersun alleges deprvabion of Counsel during o crheal stages o Hhis poseuation,

See, Mustadin y, Lamarque, 658 .34 930, 3036 (44h cr, zeen)

In the wake ¢f 4 Motien to Dlsm;sc_-. Mr, wx g Por CGM{’\E;M‘ aguma{- Me, (cx, 4 (,ompuun{-

i the Us. Dw{'r'd Ceart Jov Nevadu aboat Mr. (co's Fm(mc & «n\lt‘>htj¢{c and present M:rawle.

. . v L} L4 .
viclebion s and o MuH.phu toiis Criminal Cemplant Filed ugtnst Tefferm by the stabe] (Casc 2012-

(Vv-00504 - GMN DAL ) " and tebters +o mmedm’rt aupuvm' W skould net e g L‘u.'nu}ieme that

uH[Naht\, Mr. Lox rad ng :Ic(‘hwlfy pwH-fmj Whatever he hgd Stinedaled in his Cwn persinal ¢p

?rc('rsa;aautl indrests hetere Jetberson's St Renend meat Tight to (cansed gnd Foarteenth Ameniment

Vbt Proccdual Dee Precess ef Low. M. (ex Palled a N0 SHOW on Tebherson, and "““""‘G‘

thes Coart Sheald presume prc\;;-.d;ce because m the end it is abeyt Me. ag's Ferformunce,

ret the drigl Jedge. Mickens v. Tayier, 535 @5, bo2 Go

V14 {zecz)( 7, Kennedy, (encumng {\pmw\)

GReuinD 2.

T aflege that my state coart ConVictiens and sentences gre thﬂ‘rl;*whamvl

n
V;ciai-la.'\ of my S,.nr.H«\ amd Cour feenth Bmend ment r.ﬂMj {0 CHr._hu-t’ a‘&al:ﬁw\cc or {-rmJ

appellate 404 Pont - c...w:nhc'\ Ceansel, And Procedycal pye PiXess of Law

based on these
Yacts s

September id, 22ic, Mo Lamuﬂ Cells poitce 4o Aciuse Jebfersy,

A of 5”4&“{
the Miner wh‘f:o m Fhes Case. (L)

asvsoulhing . Dc‘def; Mattiven Dermus and  Todd
Katewich are cllea,{'Cth-I to Surrize Houpetad and tonduck Seperate |h+gpy,¢N§ of €,

Bravden Ir. and M5 Lamug. Sce( 7T, Avg. v, 2012, p, 13,46- p.116.), The Peteotves’ end an
M forrned eficee, all visibiy armed  mMeeb Fe{Ceen in fronk of his Elr‘arf‘ﬂ'\r.r\h(Tr‘Aqs I 22

P. e 2-20.),

11



D'dfd.wc. Kate w;c hs destimeny ot triel 1s that Tebferson hud been Placed dnder arrest und

transporied te the U (entral Detective Bareau” and although he wis not cectun 1§ echer e of Demas

transperked Tebtecsm to ths bu.u.}\g- He adeaibe +hat He and Demas mude frrat emtact wetha

Jetlersm, bee, (1T, hug, 3, 2012, Pr@d, 222,85, 142,). Evenbually, kutbo wich testibies that e und

Demas :nftrrm"ﬂ.&cl Jettersen o} tis budd'ﬂg while Jetfrsn was handeutled to o b, AT, Rug,
3. 20'-’7-, P‘%?‘ L" P.E‘S—“"" )a

.

Zn l'fla{'lon to itis esrest, Jetterson wauld ask the o {"lMl.nas made
o

art to fake na-ﬂ‘u' of the

by The Supeme Coart of Nevady, and o €fecd o « b the Presumpbion of Correctne sst

wEN THIS (ASE, PETECTIVES EXPLANED TO TEFFERSSN THAT HE whs TN THER Custopy Ao THAY

THEY WERE TPYING TO CLEAR ap au INVESTHGATION" Sce, Case No, 42120, P ond nit July 24
tase No 42120, Y 29,2

i,
FO\" ihe PllfPC:ﬁfS fF +h-.5 p‘._h‘-h.!;y\ 'hf\lb |5 mmrf-td ns E)dminf' 2.(#-)

Fer an on Pc.lf'-i', bat Oll".Jtr.f’;V\.‘ view of Jetforsea's challenge to Thes Fachc of deﬁxaﬂ‘\‘fb.
See, Wu. v Nerfis ,H29 £.34 907,003 (a4 L'sr.'latal';). Unbike Noftis  these debectives met Setfien

w Froab of Wi opartment . Without lht‘—;tk“{'. explqm-,f-l-::n,c{‘ Tetfeson’s Gnsent defechves

hendcubted Jel€ersm, They Seached TeHersen, put him in the back seat of an un fruriced \N.kult'

and Aransyorted hm to the " Gentaal petechive Basean  Fetberen was put n an inberrgetion rem
A VN,

handta€fed fo a Sleel par ond advx:scd-‘ “WERE TRYING T6 (ieAR Up AN TnvesTiaamien, "

Unl ke Natis 2, TeHesn was never foid he Was free fo ieave. Jeffersom Was never bid H ¢

WE Was not in Custody, Jefherson was never foid his Packcepation was a mutiee of choce, but

Was N Yestants the enhre time, Jebieson was given Hre Choe of (}:M!a'-\h;'!g «t uja..ns to
doud und betore bc.m@ advised of Mirande

Why would Mr.Cox net file a metien to ppet sy tvidence ovtmned Thioagh an giregt

Stectualed for " vesTantin T8 what was the stutegz 2 Sticklend v. Washingion 1
e ST Hob s, epg

€7 (1et), and Kimmelman y.

Meyrisen, L H77 A50808, 375, ey (1aeg), The enly way & find ouf

wodld be throsgn gn evidentiary h“';"‘fj However, any rf“y’mu” compebeat defense fawyee

Knsws that o.tvcshr-g {ree u+:zer5 of Fhe Undted  Stutes for

'ﬂvf‘b*lz\rdﬂr_h , wa:ifs the Fnurl-l\
Areend mepr,

2
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-l Rlabama -4S7 u,s, 6a7- pyy (1942)]

Dur way vi New York 4z u.s, 200, 212, 2ig { 478) Brown v,

FUing, 5 ,H2Z U, S4¢, we 5 (l‘i'lf)-. und

Dovis v. Mississippi 344 a.s 21,7262 ( 46y
*

., lempare apnthy f--r\.il.ﬂ.q:. th E‘kk;la:" 2 (),

1h€f€ 5 Mmsre, ‘Df'f"h“‘?s ‘““ Nt take ]'Cf{:\‘.’rSW\ +0 Jd.l' at ‘F;(S" '0|r.15k ["L’(B‘M‘C ‘H\ey

Nud 0buicus veusons to doght the trathtulness of Ms. Lamag's hearsoy accant of Jebberson's

(.'r‘:ml- ng | (.LG*'I.V.- LN

P oWiven o inibially ¢sked Wer bt Wiscther ¢2 not fyholy Wi duuched hey inagprepabely Wh A
v peog Y, What was hee
answer 2

DEMAST She Sawd no
Qs No. Hew frany ~h;ne_5 didh She Sey Mo, de ey recalf 2
DEMAS: Mﬂ\;hr -hvlu'.ﬁ‘ 1 bn‘-lEvv,
o Mu‘be two o three ‘Hmcs 2
DEMAS | Ths posbie yes.

Q: Okb\.y, NL\N, at ¢ne Po;n+ latee

oM Yoid ds. Ts that fair f5 omy 2
DEMAS, NO. T never ted her on by &*-y;ncJ Whet the Mmom sad.

&: IT'm 201y, perbups T dsked the queshion ‘murrn’ﬂy. Did Yed ot ope P;mq. usK the question

tTgerding Whebher or et Scme hod ¥ had Houched her, and her Fesporse was, My MoM (AlLop THe

Porte PND SAIlD My DAD Mape M Toach ALL His PRiVATES. De yeqy Reckie traT 2

PEMAS, T Rl CHAT, VES HER SAYING THAT,

This wis an txerange between Mr. G dnd dekotue Domes ab o 51.385 hearing

Conducted (Pec. 9, 20, Pt 2-22), For the pwrposes of g Pehtion it 15 Markey Exhbnt 2(v)
AI‘Y L@ senahly Lempetent defense a.i—h»mcy Krow-s Peitce may ner Yely on W LeTroburated
Wemsisteat stodemonty of o youny Guri fif’b’”!‘b?'\ﬁ Sexdal assaukt a ¢ Prévable Cause Yo qeest an

i.ndluv;duul for '!r\"f,('ﬂ).aa,fiw\. Ste, Stest v, u +y
Lath Gl 2oog),

of EVQYE"Fi" S22 k.3 ‘1(0.. '-:\|3-|.." Gig- 324 ung il

i3
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Rny reasenabiy competent defense atlorney ¥hows that poiice May net W;H\h.;i.{ Poimh;.i!y

t‘_r.(ulP.u{ofy t.n&rw‘ha.m £ramn Prosecutors, ¢ demonstiate rec kiess d;src'f""" for Hhe 4ruth
wkick may indade I.Sﬂcr:ﬂj Tucks tending 6 dissipate Probabire cause, ¢, WS v. Uriz - Hununten
. =TT etander

427 B34 Se7,574 (ahha ar, 2o

) Whie v Mekinley gos £. 34 $25,53v- 34 gk U 260) gud
T

Franks v. Delaware 43¢ 4.5, IS4, 174-72 ( tag),
y

Detechive Dempyg omitted fram s anest repect that C.oosladed Pobé:tbiy ug to three +"I"I'.f5
that She had nor been Sexuully assenlbed, but that e, Mother wae ,ﬁpms"“ﬂ for these
accusotions board Jevbersen, The Declavation of prregt Contunss Jebiersin's Social Sewar by
pumber AhA he reguests of bhes (errt 4o produce ;+ throsgh an 't?v:d‘»,‘h:;(y hm':"‘d'

Jeltersen mbr.-:.{s that Mr, Cox Yauled +, file and Plosecate o Motton $o Surpress Tefierson's
DNA 'm(.r':m..m&‘-rud Stutements; Bloo| Sampies | Ynger punts) ang br.jclm9 gothera] fram s Gpariment
due to delectives 'quc:n(j him under AveTst and o in Custedy £y an :nvesh.ga.my perpese, T

Nelude Yhe Concealment $rom +he dustrcf atborncy of Statements '."\ph;.aﬂ;\ﬂ Ms.

L‘-’lr"‘-i{ﬁ 65

he Marce of Hms Cemplant by o minar withess (€)W this case, See, Exiubits 2 ta) (6),
Had My, (o dene 50, ond Yhe Court fhund n Jetfecsen's 'f'ﬁvar‘ The State Coald ot use h;s

bNP«: ${'u+cm¢nﬁ biecd :Nlﬁ\'?lfﬁ;-{:l'hjer piats o b\‘dd:hﬂ tven C’t(frf‘iﬁ ot C's Suppresoed sh,kmm}-
Yo prosecute Has {ral, Brcause they ceuld Stm:la.nly ot fer UP ny -}esh,ﬂm}, abast Hies cv'\dtme

Frem wﬁuully its enb= withess list,

This teart shesld cenclude n that BCetut: & | wnder the sc LHtdmstance 5| the th'.la:h.ﬁ-
ftl‘ﬁfs that w.;ﬂo-.ﬁ ths evidence or "ks(-nmmy Lrom Poi;u? Ord crber Public Servants in s

tria) Yhe J'Wy Wwanld Rave reached a J:@qu!- verdick, Ard the [-'rr.jud;ce

Fieng of Stk I‘:’QI,

4 asK bhis (st 4o .IMP:'J{ these

3 4 appeale Cémnsel as well for er faeture t FAise

46 u.s, a4 Ga1-94 (t4e4), 15 sehsfied here, Jefersin wou

Cm{"‘el\hﬂh ‘H'\-IS ?,FJWM oNn Ai‘l‘fd'-f que‘M'

See, 5,“',1';.\ v Nhhmb‘ 52¢ 4., 289, 2059, 26746 and n. B L2000 ),
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On Octeeer 2, 2004, Jebbersen b bed, in pioper persen, o ’f‘;““Y Post - Lonvichon Petitim for Woreh
of Hab;aé Cerpis . Shortly thereatter, Atorney Matthew lay g clf‘{'o.m{cc.f fo assisk Jetterson withy
lr\'«,sl TAC Claims within Hhe Pd"‘*'.ﬂ'(\ on October 28, 20iy, ﬁeﬁ‘(c,mdusims of Low wnd Crder, hug.
4, Zoiw, 9.4, 19-27, (ase No (-18-269351-1, Pepe. iV.). Heee, +he cout o Ckhawltdga Hhat Jeifersn
had asserted TAC clams n Gioand T(B) of his P"*‘:h."“ “""5““3 That pﬂi;m 4orced (, 4o
fabiicate A\quatl;ha T effect an arre s, :’""-(u"“:“‘“\“}";i oF Laws und Order, g . 26ig, p, 12, 3- p.13,1-3),

1t sheald be pored that in Conclading  Mr. (sx Made w strategic Jecrsien not to chelienge, Tefernmis

aqrest, the court withoal hoiding am evidenthary heafing | wrote n pertieeat i ¥ Bar Upes, BENG Toip
THAT DETEMES ALREAPY KNCW ‘WIAT T Wip Her moTHER, T went Fns

-—

2 DETAIL APelr THE Sexail
ARISE CCUMItTED Rapmst T, (Crder, Pug.q,22i6,p. w 3,1-3), This 13 Mot detective Demas’

+e;>'r;ma\y and assumag Tacts b in the vecord in order b Manufrclire @ frasosbic strategic

dectsion for drial Geansel Shoutd not he affrded the Pesamphion o5 Lerretmess, See, Amade

Gonzalez Ts5i, Foad 114, M3 (dbh Gr. 2014 )i Mesla v, Waol o 334 Food 202, e (q4h dr.Zoa:i)i and
Mitler - EL v. Lotkrell 537 4.5, 322, 36 (2003), Demas besbibed <,

Was rever doid what Mg, Lamqﬁ
fad verd Woeuk Tt {erson, b"‘:(e"""‘l":‘ (b}, p-de, ?-"7'1), or ‘”"F““W‘i‘it. (o W25 pever YLgp on
In do‘l'-ssﬁ'\ﬁ Ground 7 (H). the Court agalnse,_.;gm;mf-j that Jetfesen was (a:mpiam:mj IR

refaded 4o peivce uhlrzmﬁ a talse Cormptont fp curest 'J<H¢r,5an' Aswa played the aim us bt.m«d

"mlu"_ and ! KIT SUFFICENTLY ARTICULALED AS CLAmys of TAc." e, (a.nla, Rug. 4,226, ¢ |?.-‘I-I3]

This s the Pu‘mf, and Tea3on why Jettecson 15 ‘r‘l'n.‘ﬁ A seame Clam Successwe Pe";h;’\‘

Mastingz v, ﬁw.n, 566 ts, 1,4 ( Zai-’-}, Prov;dcj that FAc by state post-conviction (oinsel ot

invbiol roview Cottedeca] Praceedings may estabish cause fir a priswnedts Praedanad defuutt of a

chavm of ;nt{:&‘z-;-h.ve. assisturce at trig,

bee also, Trevine 4, Thayer, 133 s.ct. VUL 148 (20.3),
The Stute of Newda Is beand by the crders of Mochinez uwod Treving  Under Hhe Foarteeat
Brvendment Yo the WS Conchibubiont % No stnte shail Meke of entorce dpyY laws Which $had M,,r'“jsc
{he p;?vilggcs OF WMmandies of c:i;uns o the Unthed States.” This (puart Shoutd find Post (‘p‘nv;(.ﬂ.vh
(eunsed MM Lay a'neé{-cci'\‘vf- Lo }a;l«}\g fo ratse ep M ReTcalate Y Jetheron's Thac Claum tqmd;ng
trial ond wppattale coansel's falire to (arse Fourth Rinend ment (5505 dicussed wbove, .

s
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T aliege my shute court Convichms and senkences Gre unconstiubmid i vislatin of
tny S;KH\ and Fourianth Bmendment rights to the eflective assistunce of -+rw,l‘ af'[.'-‘tﬂﬂt, “nd

Post- Un\!;ch'm Ceansel, Ard Substanfve pue Process ot law based on these fucts:

September M, 22060, Pc!ech‘ves Placed Jefteisn wunder drrest $or Envﬁshltjﬂ*;ﬂ'ﬂ and &!dv;bﬂ
Wim 4hat he hag +he r-!QH' t¢ ceman s‘iitml. Aﬁvﬂf\-mg he M.m' Could he Used aga'mf,f hy.m n
W Coart. Jettzrsem ‘('I‘-Pi;t‘ci he understord dpat r".cjnh(ﬁxﬂcmf 2(.'-\)). Pai;ce :mwduékly
accise Jebberomn of Come. Udpen Several dﬂ:\la.fs. pz;i;ce yesert Yo cellatentd Hhreats +that ;;-_
Tetersen watled 46 be dreund his (J»\.ildteﬂ n the Yuture, he Pecded to Contess, Jeftersan's
fRsp1se b This impermisoble threat see Groltiny. strom , V5 £.2d (Sue, 15y ( Lok ar, 1443);

Biown v, Ha[.mi' 6uYy £.34 Y69, 9p0-2 (Gt ar, 24}, and Peepic v, Med;m‘ 2S5 p3d V6 2R 225-

26 { Coierade 2000 )(u+.n§, Lybum v, anr.s' T2 U5, sze.ucu,sj.)l Was Quete: ® 1. WHAT . T MAyee

MAY B UM \WHAT- WAAT- Mg Not HAviNg Meonty . veu kNow, T Having A BEER EVERY now AND THEN .

THATS Afoar (T, THATIS p B oAl Shy M

For The parpeses of +his petition this | rorked Exthigr 3(s), Tn Jettecsan's furst shte
Pehtion bur Wrik of Habeas Lerpas, he dlieged he recerved Thc for both rial apd upfal beiadye
Aerbher lawyer Yased the ‘ts'fw.c ot af-kch‘vc-s (onkt'r\u;ng ther :nkrw.guf{m w:th cut ;lrg,f
Wncéms Je€ferson's r‘s5h¢* to femain et or Prav:.d:nj fresh _’5.4.'&&!_ warr'-.lngs “n w::ie.h'm of

Michigen v Mostey, 23 0.5, Se, beb 03 14875) | Graoms v, keeaey @24 f.2d B3, BRE: (d4h Gr, 15¢7)

Jetterson's Stabements o detechves W THar'S AREAT AT, THAT'S ALL T caAn SAY. M Were suifregent

r a ; . ) ‘ s P "
167 A Feusanable ot{icer o knew the f\g“" to silence haa been usseried, Sce, W v Gomez

TF25 E.3d \l?_ll U2q-25 {(4th L. 2033-)(7 “T CANT AL -SV.H;-‘NAQ\," o ".l\v.:-|<t S;knce)' A‘Niﬁr&m V. Fer
| L3N N Fes g e
. . L}
Sutticeeat to invore >'-'lcmc,.)' ond Allan
1 V.

SAYY Suticet 4o i‘r\voi‘-c S

36 £.34 181, 107-7a1( A4k <ur. 26581 ( U T PLeAp THe gty
Shake 39 PB4 175-79 (Neve 2002 )( U T Bon T Hawe Ruy THING To feace ),
The Shle Dstriich Ceut hetd this IAC Clam Proceduralty batreg, apd o"rh-:m;:.-sc. J:ci fet adress '! f‘
See, ( Lonclusions o5 Law ond Uder, Bugo v, 206 L s, 16, pa22 5.2¢ ) witheat an evidentiasy m,‘,ﬂj.

\6

16



Posl cenvichien Counsel Mr bay did not brief the stake bistret Ceart or the Supieme

Coart of Nevada about the TAe vetaded to ths Issue.  Jeffersen Ytl;.nﬁ en Erickson v, Pordits

OS1 uis. B4 4y (zm-?); immz v, \ufncrl “e3 Fi3d teq, 200 ( 34 CLLC) and (s, v Weeks LS £.3
a8, 12ec (lerh wra Zeit), Reloeved +hat The Supreme (eart ¢ Nevada would [tquu’ (onsten
<,

h:s
PRo e appeal as 1url‘~/ l"ad'r‘g te assert TAC L‘a*”‘ﬁ'-

The tourt ve tused ,

Because M. La‘u/

. : * . - . N - ’ T . - ‘ .
dd not riise ary i Hhe 1ssues ih Hhis Same Claim Successwe pefion, Jerfersen 15 request

an  orher Lrom s court dummﬁ hig S¥tviee s, in fuct Qa dvsstr\hf(f, or Gﬁmv\.na'z lmt(—"(e._f'l\.:e.

under Mechaez y. Pyan, Se¢ w,

$. 44 (26:2),

To ke sire, eliminating Wabeus (eview of Misrds issies woatd nst Prevest & state pr

tSoper
1tem 1w piy Converting Ws haired Muanda com inte o due Piziess claim that his Convicton rested en

en anvolmntary (ondession , See, Withrow v, Wi lliams

507 WS, B, 663 (146 3) | Thus, this coart
May net Censult 1ds own Precrdents, rather $han thone ot +he Unibed Shates Sepseme Couct in

assebsms a Paveas clarm geverned By g s, dec. 22 sq, Str' \th‘. v Wood

.Jl 13 s.uf.tea
702 and 8.2 (26i4), For exampic in Sessema v, Gie.

“Ands , 168 €54 822 684-27 n.5end n.g

( ath Ot ‘c.q) The Purel cdresseed the state's Use of u th{-c:;&‘c‘n onmmtd n \rtalwhm ot Mim.pdq

withe st (me rte the pe‘n‘ru"\t’l‘ + Claen dhat Counsel was inetfective o picsent it

[-v..'rlw. ™A Seme clam Succesaive pehhvm,’ihﬂf- Can be me defuult where Jeffersn id e
the TAC 15sue in (<labn o Hhis Lontesning and s dnlowiul d0rest for shvesbigahm wibh jess Hhin

{rust wﬁﬂ\v .'ni.,,-,mh'm and berh the State c.llb""-" Cowet upd Stute Supreme Courk denced +he dcum-,

Yhe birsk hime it was presented . Lozada v. State yig yey, 3uq, 358 (1449), Fn wdd, hm Serfecsin 1s

nok Sure Now “LAW S THE CAsE" bars an ns:,mg that was never neen tased er aJlidl;ia*ed. No

cp-'ru'cm fram ary art Bor Hhos case 2usts specdicolly as Yo Wiether Poitce V.qu{gc{ Jefbersin's

Vechally asseried RanE £ pemain sitent, (F XHET 3(a) ) Henee, JeHns The clams

TJetdersn hay ettached fhe ooder of tHe s, D\;ﬂir Coark to s,

cepert s cleims that 14
Mas been sa

H’It—llm*ly pProven that My, Ly A
trd that JREsn dig

Nt Corsult or potify Tebensm of hie ac‘mrs

all he (edld de ,,\ atunpt o alest +nig Jm{u.lafy Yo nis The Animg .
Rod he sheatd be permbed to exhausy is clams.
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Under Markimez 561 ws ot 4 (20i2)  Jetfersen believes this Inetfectne assistuace of

4r;a‘ (.«.:dnscl fllti.lm ié Sb_lotml‘;klf has mtt.!". and  Should have heen tﬁr;e(ed lay My, La7 b ‘H\I;

art the ﬂ.r.’s*' +;m: Wi ound , Tk;s Cuit Sheald {’Md (ause &\‘ i’\l" FH"“JC +o dé se ;Au(udl\nﬁ oty
Gercul Fo The Supreome Couct of Nevada onee Jef fersents Pethon was dented, This Coart Shoyiy

Gnelude dhe Coerced (enfession wsed by the Stule Was Peegdicial 4o Jf{&fsaq‘s defense,

.

Specically,, dor example, Jelferson was processed at Ahe County ya, |

on  September l‘l,Lmo,

However, Jetberson was detamed for \34) days wibhoot an Indtta| appeurance, See, Powell v

Ne\mdgi Sndis, 79 -85 (M‘H)} tnd Higyzy v, Tvemrlcl:n_ So5 .34 e, 170, 173 ( 24 o, 207 ),

€ 4hes
Court cencludes that 4 Misnda Vieiahen vCideed + Shosld alse fnd that cletechve Derras
ut ‘-:lrrru"l\!?fy m‘.surrcscn{ed Yo proseciters that he lawfauy cbmmeq’ a uhfcss‘lm 'cr-:m J'Q(&‘m "h

ju Cm\f-;nu i at + ack ) 2 378 qus 3ox
Jury T e Jackem v Denn , 378 Wis, 3p

h;s " PecLARATION oy A"-"-EST." That bcmas' Per

(taeu) hear:ns That Was conducked oni Jun, 2, 2001, p. 20,6-¢)s Demag was asked by the stage:
Qi" Pid he ever 3y b you that he didat want to talk 45 you ahymore or that he was dme
5?'6““"'"9 with Nou T

DEMAS L Y Nove."

This ceart sheald ’Fl"\d Demys Per jured h;mstlF a+t 'H\‘(s 4ria

{ on the SEmMe Gueshion 4
well, {71, Rug.¢, 2012, p. oy, T-2.47,0.), ths court Shesty Concluge the Prosecutor was CAAaginy
or perm'-ﬂi'%; Hus Pr’r::v‘-f\r for 4he lem fuct Hhat he o 4 lawyer any Tedsomanly shoald have
e, oo i cenrsel, thal pemas ignoved Tebbeazan's tignt b vemun seignt, ExtieiT 3(a),

The State Yepvaledly styesseq thes CUhtessun as cvidence thet Jeifersen Wis Sty {om s

Q@;rmvn(j Slatements 4c +he Jul’\[( Auﬂ.l, Wiz, p.ile g4- P, |-(z); Theugh Detecbive l:.,xbula\(ﬂ-. Aag. 3,
2oz, POl S P27 115): Thicugh Defective Demgy +v;¢3mm\,(~n~‘ Rug.6, 2¢:2, p. 51, 4= p. 56, 2.} The
tape reconds rg et JetCerson T, Aug. 4, 262, P, S 5- 96); Thesagn Demug ug«'-‘u\ (1, Fug. ¢, 2e2, P13, 23-p,
120, 118 ) Wbs clening segumats (11, Rug. v, 2012, 9.72,6- P ©7)] Rebwt Ll wng arqumet { T, hug g, iz,
P- 47,6° 026 1-12); cind Hazdly Temteniing wiitee the Stute refies lely en The eonivssin ia W gyt

Cosrt 1o ;m['s e tensecntive scrdbencey Tor Which Jeifernm receved. ( TT, cc,f.lS, 2z, P-4, 1319},

Mr, oy agm‘qs the conbessunm tuade cn vasier case dor the stute .!qrmﬁ .S{Al-fnuNJ- (TT. Crt.23, lan,F~€=,

-9q-:5),
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HE Dors A VOLUNTRRY TATERVIEW WHERE Ht's MICANDIZED. AT MO POiNT THRGGH THY EtiRE
TusgeWies DOES HE SAy, T DoNT WANT To TALK T0 60 AWYAMRE, 1 A cNER SPEALING with yoir, T
Deia WANT Y4 (MY SPAGE: LEAVE. THAT'S ALL HE HAD T6 Ay [ THAT' ALL HE HAD To D0." (1T, hug.§
26i2, P78, 24-F. 79 V3 ), This Coart Sheuld hetd the stale & ..{5 G atessiens . Bussell V.Z,.:H»’s, 93
vied 1633, 038 3 (ath GeolGae], pr Tind the stule (u"Ale“ n "'“{"“"‘fj P“J:*'f‘r- hetiuse (f
the pronecater Woald Poast m s e then e I;kdy She Enew Demus and katowich
vicialed Totbern Tignt Yo lence wnd {ied dhot . Demas tesbied he hed cenducted up to

( toee ] Suspect ;Mc_rv;-cw‘s.( TT Aug, Wi, 700, 15722 ) Thus, he knew Wit Jeterim wcant When

he Saidt UTHATS M 1T THATS AL T ol aay,” ( Exdie 3(0)), Prd the State did ta,

Telhersen 15 asking this coart to cenclude the Contesswn hud 4 Subiun bt eod hgucsoas

atdeck on Fhe verdict vrder Brechnt v. ﬂmemr&:",SﬁF Qs urg, 6 3q (1a43)) Malke v. Pyon, 70 £ 54 g,

W0z L4tk cor, 203)) and Hays v Facwell Moz Fooupr.2d tled, 1143, 37 { b Ney. 2003 ) where @ detectie
————

teshibicd {he petibener tenfessed to mcwbt;"‘j wes Cgt Yeur oid daugater lader Praven Yo pe untiae, courd

have mai-'.r'-&“y a¥fected the verdicd and relic{' en that cla'nl'n Ws mrrw«'q".).

GRUUND 4

I aliege that my state uart convictuns and Seatences cre “"‘"""‘5“:"“‘"“"“"‘) i V;‘Dufl;h of

0y BI6UTH and Foirteenid Amendment rignbs bociuse  Jedberson s actualty fuctually, awi Fegeil

innecent. Refusal de tmsder g clatms will foult in 4 Micgae

b4

RIPGE of JuSTIE lonsey
N thesc fucts )

Oa (Dres,2¢0, Pue @22 ), Getective Demas Confum s dnder sath thal € toid hm g
o thiee times that no pern hud lnaPF’f.:Pr:alc sexual tontact wity mer, Fhat he peye iedd

C.oa as te ner morhers hrarsay abeut Jetfersen byt Het ¢, Eaplamed o niomn that her

Mether Was the ope ml.u.._‘;t'\j FeStemen of foccing her To perfrm Sen acts on him, The

rinl gudge hetd «s a cedult of Demas vepetrbive questioning s Stubement ""Pi"“hﬂj

Jebfersm do pe untrustwort by Gid ™ wlmu.mhlf Sor trad, ( bec. e, 2il, p,657), The Picrsceeuton
veard Demas' +1’>hmv~~/ ard (u'tlm,\«?cl to Prosceate thes (Rse. Cn (A“ﬂ 5,302, paing, 1g- P Ili*ll‘i)
The Prouccater 'v\err. thesagn Detctive kai.u whh's ks-t"“‘*"\‘r e"Ph"“"fl 'H’\‘t mftnf't\u 'ftuknqqeg. wsed o,
were Jf;ngnwf “Te ELSIT iy TRAT” Which wis False. And tire J-.H did sl pww .
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Alce-ta v exas, 355 us. 28(1657); Bownng . Baker o

L FAd 942, 456 (Gth ar. 267),

on (‘.T." F:uq-h ,2eiz, p. uy, {EITR )' The Pea :',c'w(h‘(‘l fhra.hjh Beteotive D

s WS ebiv to intiaduce

pari of C.t's vecerded Stafement to €xplam iway lack of prysical Cvdence, The rale of

Compieteness 15 applicable 1th this CGatext becadse Cl's stafement fo Phus wwere made for the

e e € Gadh - A e 'I'k .=, . Sl iv ; X
Puc o Gethenny avidence o ude at tus tradl, U.s v, L(thccH-' G2 £.3) »373‘%5(4%6“_“%)'
Beeanse Co's Stabemeatr was tewrded end tecoanted By Deyas in the formal -‘.vd'h‘r‘uj of
a -\-r;.ai. (s statement hed bewme testimenm(. Ste, \Whorkn v, B

K ﬁ'rﬂ_ SH4 W ey, Yap(260: ),
Tt weald appear ¥ be o dewble Standed o allew the Slate fo dse the tecerde] smtement but

fet allew Telffesen to Use 'H" ard Demuy' ot 6f the presence of the jury's fzsh'wn, to Coreopey e
, ,
Branden Jrte Anal tesbimeny, (11, pug, 2, 2612, p. 144, 2-p.wz (-5),

Here, witle Branden Tr. was l—»em.rf (€355 Cxemenecd he aamtbed 'n diree t \'tia,ﬁcn to what C.

tud hee morker abost Febenon, ¥ wetl (v ALTUALLy MAy Mopm TELLING My Rera tve s, Vet

Shoatd he Pamitted 1o intiluce €S yecorded Stafement te Shsa, that ¢, had peeg "-"V‘r!‘{‘crt
° ¥+

wiluenied by poice. Guam vy, M;&m\{‘:y‘ 1 €3 1344, 1349 -50 (1944)] that C. was vanenble b ?c'u't-c

5,,\33.55}&-4.47':3:.11 Felix v, stabe  jog Nev, 10,185 (149 3} and te A5k her whebher her Aupement |

Demes abest Jebiesvn wes {atse, Marylun] v, ¢

rag 467 4.5, %%y, ‘fﬁ(—l,LMIMC)[ T Scwha, .;.l;sse.d')
1 4
t

See atso, pattersin v. State o7 pazy 9,908 ( Nev. 1965 ),
1

Tn Murmy v, f&.tf‘.'\tr""l'ﬁ a.s.'-l'l-c\.'-ifi‘lll“-?'u), The tosrt held the

debendunk Was uh‘fled to

revund te attermine 1f 8 YdPe vichim;, stafements tontaned Maloiod that would eshblish
Carfier’s sebucl inpcitnce.  Jeffersen sSeeks ttmond wnder Carrier beadse ret only hus he

Alveged TRE for Counselst talure ot anry hive to Use cts stadement 1o aotabich s Nacence

at h:-.a'. buat he has aire alleged these ubberneys’' Fatted ke use s Stadament to asceriamn
Whezther ot :)s\sh-ﬁ'ﬂi his fcrest {ze :-ﬂ'(tsh.(j(:h‘(:n.cr Whether Deomus’ cm;suims ot pc,rh-”.s of the
Stabement weype excul pubery TRe.gn to coll nts .;ue-,t'.m the SV.(;(-I.C\'-CV\:-’ ot the (.r.:wu‘na_l
(;mwla'm!-, !’/h‘ndul, Pcut'cc?\v'!f,hlﬁh ceynsel never f'i'-ibrd +his laim J"-"r"‘*‘ Tetersen's

lnlenhl"ﬂé thal e de D¢ Jin the ‘h.r«,‘r Peﬁlh;‘n-
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C.'s cat of teart Stubement Depast testimeny Gnd Branden Jri testimeny Suppeet

Jetfesnts dedense, That Mg, temuy Wwas the one W‘-y;ﬂrd uespeukebic things iyt i,

dhis teart sheald Cepnclude Yhat +ie diseloare of thig Suppcessed Tvidence und peitip

{ﬁ{-l:m,\y May have produced 4 dikberent resutt, M 137 Suct, mgf,‘?‘”(lcif);twﬁ
Buck vo Davis (37 s.cf. 754, Me (26:7), Had +his Jury heard €' Statement und Demy !

w‘:'xﬂan..d;m:s for his L“""'““’"‘. edberson believes Thet at kust e )

P Cendd have fuand that
Deras and Kakewih Knew that Jebiersen bgd not Sexuolly assauited ¢ but Coecced her .:nfa

Blewsing e m ohy way, 5¢¢, Devereruay v, pergz e al ie4s, (e
!

5663 (Gth (.l‘r, ZA”J’)‘ Ll:.a-bmf').
Tt (2rs0n i«vl;cvv\s thet atb beust ene Jurr Gould have veusoned (n fie altsnabive +hat Denmes!

Lentinueed questiming ot C,, Sh'm"”"'"ﬁ eier ter deawls ond Stament that her mom wasy

Suyey this eheet J(H-ais':’!.. unbil ske (.MN,(A her S*ﬂ‘r\/ W unJ“hv-ely unfeusenable, Spe
]

Camereta v, Lreent Sup F.34 beil 1o 7, ez (4th ur, Zooy ). vacuted in Posi by, 565 .

5,642 (2eu),

The Wos. Supreme Ceart hetd “nly that Camereta beed ner cotun o warrint beere | mk.—vwwzrg

& SuSpected Cnld Sey huse V:.c,h-m. 1t didnet disturb the hmimg ot ijnhva wntetascnabliness

related to the poivce lﬂu!dliﬂ."‘fj the child B accuse her Huther o MJ\t‘:ahnﬂ her,
Jetlerson helieves ot least cae J. f2r, Ghder the uo’uwms}w‘ceb woald have v-6sened that

Jekfersen was rnhﬂeai to the inteeme that o, Nud ""H’““':i' vdvese to FRpeet, See,

watlis v. Spencer,

o2 t.34 HZE, 03435 1134 (4th L\.f."‘”i‘t)l‘ tnd that bosed o Pemys *tsh.m'ﬂy

ot Hre (becog ual,p.qa'&i"zz) hturing  Jelberson hag c'lfmsw;.fm{m Pl betectbes Sheald
have Froaun he was (g eab and Weald ne+ have (oay Je’d hom, bee, bevercuuy v. Abbcy‘

263 434 1270, 183 77 (ath Gir. 2001 ) ( L.lhmj Pyle v.kansas 317 u.s. “3 26 ( 144z )
. —_————y b A

Teltesm oiles Demag’ Suorn testimeny albeut Wfscmstion P With hetd fram the Proneciler
which was avadebie b ror wsed ot ths ol ¢, asyeit that 'pﬂ"wf- e Consider “.‘5 ‘-‘“;"‘6

ray Yesult na dundamentsd M"s"wf"‘""t'sf et Jushee, M""“‘“‘V v. Zant, 44q o

w5, 467, daq (144},

That he 1 uckmlly &Mallv inrecent, Hehlup v, peloe  Si3 Vi . L4¢, ‘5'2&((!‘:‘&&).
-y Yee

¥

Zy
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Sce alse, Jueamille v, 5hmri-' ue 3] £77 643 ¢ ((2oos); Majry v. Roe

, 296 634 110 17476
LAtk 0 2002)0 und Cotriger v Stenart, 132 F.ad He3 w17-74 (ath oo, 1447

:l.tﬂ‘i: M wb{'d l"f,

i’am.“Hai Yo <t o Jury Bnen, what Poi;ce_ did ner bl the Drotyet p-@-h,mgy ot Fhe ‘:."H’
mstance |

Tw addn’u.s‘\ the stute Mmay Yety cn inad M“'S:"fhi{, evidence becise b ‘mﬂ;m et
the preacevten has other dacts stablishung  Jetfersin was Guilhy, Ser gy . Senchez-fim,
. -—“_____‘_"_-_“L
e fred B ste it WO de b-mi-:_t_)f i Fed M4, by 40 Qr,l‘(ifi‘j; .5, V. Beacher
Mo Boad g g (athoar, t424): Campe v, Val 44 30 1696, 107 (4 (o

-’-Ll‘j
M G35 F.3d 036 1652-5¢ ( 74k i, 2eic),

dones v,

The prosecy tor '?MPMS-IZM Hat G tulked o
?c\lbf in (‘C;\"ﬂ ‘L"a:ﬂ“fh*& llf'b[. *o Never Ih{'r._-\j“‘:'uj +M+ \'-‘oun{:

~y te Expimin amey .
rysaca |l evideace (TT, Au_a.g- Zc;?_' p. “'. s ).

aek of

Cvideaie net Preyented at friag Wits a 'Po““l.f itgort :a'l-‘}*';'\.ﬁ that JeWersoa Wie empleged

Unempic yod Wintch wa s the Stabes wits

y and not
rHing dheory . Wheee Seilenn wis (1°6) Qays e to mis asrat

wus tetewint fo nis defonses The ponee repest slates Ms, Lomﬂs WS hime dwmg These 'hmt_f

thd the J-uy el Aet Krea that, Becuuse thty saw Phoiz-, ot the “lPrJlriMcni" that ary celd heye
(Cusined that M- Listriag sheuld have brown 2ocot the alleqed abise Tigkt' hen, Hﬂ.rf'_" 119 Ftd of

18 7e (qbh e, 1944), [v;&eme Pet prrseded at {ral was Demias’ fwern '*"-'3‘“"""%1,. w}\.lt.k e i
fet Shine b {he Prosacader, u‘""”"'“‘j C.5 deamls ond Indicsbion; that hes mim Wi ;-\11"3
Jetteison did these bhings . Hrd the Jury hewd $his evuﬂfncc end Hut poice id | b theee 15

) +:Hy--oht percent chap.e they wousld have Voted Terfese, met lef, en all Counis,

Huys v, Furevell 4. Eosapps2d ot ue5, WG4-95 (D.vey, Zor?),
L]

Jebiziwn 5 asking this irt b Consinen hag tams of TAC und attoracy Absndement on the merids
because +he donger tuests that he was tenssrushively deard Cosnset, Poitce TCperds and Pc‘hluc
*e)‘"m‘mf Rever heurd Make o Colerthie cluim that he 1 ‘(utiw.tly tnnoient, And the toocied

Conicsn 3o be ddeussed Gnder '____N;H'\mw' Se7us. at 643 (4gq 3, s at patier ot bie pricess.

Huys, Moo Fouppzd 4t 143, 47 (0 nev, 26 1), ard Seo5ema | 765 FLsd ot Go-27 (A Oy, 20,

Jeitecin asks thes (ot te GRANT Wis wiit. Rnd Urder MRS 3560 (2),(7), Hrch he pe relauged,
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~ of the year 2014

WHEREFORE, petitioner prays that the court grant petitioner relief to which he may be entitled
in this procceding,

.. .—.— EXECUTED at Ely State Prison, on the 244*\ay of (he monthof- Mg —

Sragde. 4. AA_
Signaturs of petitioner
Ely State Prison

Post Office Box 1989
Ely, Ncvada 89301-1989

Signature of Attorney (if any)

Altorney for petitioner

Address

YERIFICATION

Under penalty of perjury, the undersigned declares that he is the petitioner named in the foregoing
pctitionumlkmwsﬂleoontenutlmwnt!mthepleadhgiwueofhisownknuwledge.c.mptmtothou
matters stated on information and belicf, and as to such matters he believes them Lo be true,

RB2Ampen M. Jobfepsey: ®loaies(
Petitioner t ‘

Aunomgey for petitioner
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CERTIFICATE OF SERVICE BY MAIL

[, BEANPON M. Veffeesel) , hereby certify pursuant to N.R.C.P. 5(b), that on
this ~tYh day of the month of Maiih , of the year 201 4 T mailed a true and

correct copy of the forcgoing PETITION FOR WRIT OF HABEAS CORPUS addrossed to:

(ARR Of Couft

Respondent prison of jail official
2y ks fve, 3ad beor
Lus Vegno Nevady $USS

Attorey General : (LARK 6Nty Dt priveney
Heroes’ Memorial Buiiding District Attorney of County of Conviction
100 North Carson Street .

Carson City, Nevada 89710-4717 200 Lewis AvéE 2l flar

LS Vegis hovApt  B1SS
v L] n 'I

/‘C"‘lm PV
Signatwle of Petitioner
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I Beanoow M. TN  NDOC# 1ekues

CERTIFY THAT I AM THE UNDERSIGNED INDIVIDUAL AND THAT THE
ATTACHED DOCUMENT ENTITLED Petttion f0R WRALT of HAbeks (ipds

£ 05T Gotvnicrion )

DOES NOT CONTAIN THE SOCIAL SECURITY NUMBER OF ANY
PERSONS, UNDER THE PAINS AND PENALTIES OF PERJURY.
DATED THIS _24* DAY OF _Masch ,20_14

SIGNATURE: _$Puu Ak, [
2

INMATE PRINTED NAME: Beawiow A JetEson

INMATENDOC # ____ ica«est

INMATE ADDRESS: ELY STATE PRISON
P.0.BOX 1989
ELY,NV 89301




Bleano s m. TEFFelson # 0@ gos|
Ely srate PRison
¥.0. Poy (989

Etyf, Nevhoa 8430 |

STEVe ©. GRIERSow, Clerk of tne tourt

Zo0p Lewis Avenue, THIRP €LodR

LPS VEops, NEVADR BYIES
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BRANDCN M. JcEfERSON : . . FILED

ELY STRIE  PRISON

P.o. Biea VA8

APR 10 2019

Ly, wv D36

VS.

S som

IN THE Elautt DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR THE COUNTY OF _¢tAfK

BaaNpeny M. JeE FelsoN

Petitioner,

Warden; State of Nevada,

Respondents.

CASE NUMBER: A-19-793338-W
Dept. XXX

EX PARTE MOTION FOR
APPOINTMENT OF COUNSEL AND
REQUEST FOR EVIDENTIARY
HEARING

COMES NOW, ®Ranwots M. JetfeRsen the Petitioner, in proper person, and moves this Court

for its order allowing the appointment of counsel for Petitioner and for an evidentiary hearing. This

motion is made and based in the interest of justice.

Pursuant to NRS 34.750(1):
A petition may allege that the petitioner is unable to pay the costs of the

proceedings or to employ counsel. If the court is satisfied that the

allegation of indigency is true and the petitioner is not dismissed

summarily, the court may appoint counsel to represent the petitioner. In

making its determination, the court may consider, among other things, the

severity of the consequences facing the petitioner and whether:

(@
(b)

The issues presented are difficult;

;_f'he petitioner is unable to comprehend the proceedings, or
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(¢)  Counsel is necessary to proceed with discovery.

indigent and unable to retain private counse] to represent him.

Petitioner is unlearned and unfamiliar with the complexities of Nevada state law, particularly
state post-conviction proceedings. Further, Petitioner alleges that the issues in this case are complex and
require an evidentiary hearing. Petitioner is unable to factually develop and adequately present the
claims without the assistance of counsel. Counsel is unable to adequately present the claims withoﬁt an
evidentiary hearing.

Dated this 24 dayof Marnia ,204

Pamda_ M. ’}M

In Proper Person
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CERTIFICATE OF SERVICE

" The undersigned hereby certifies that he is a person of such age and discretion s to be competent |

to serve papers.

That on qux= 4 , 20_14_, he served a copy of the foregoing Ex Parte Motioﬁ for

Appointment of Counsel and Request for Evidentiary Hearing by personally mailing said copy to:

District Attorney’s Office
Address:
LE0 Lewns Ave, Iny Hovr

WS Vequs vy BUSS

Warden 7
Address: {0y werrh cARSeN srREEr

Uhrsen Gty vy AT00

B‘W A AM
Petitioner !
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AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding

Lx PARTE MoTieh F0R APPONTMENT OF (uunsél- AND ReanisT FOR EvidgnTuny Hedfing

(Tile of Document)

filed in District Court Case number __ 268351

i
d Does not contaln the sodal-security number of any person.
-OR-
O  Contains the soclal security number of a person as required by:

A, A specific state or federal faw, to wit:
(Skate spedific law)

-of-

B. For the administration of a public program or for an application
for a federal or state grant.

Brmgm M. Ay March 24, 2814
Signature Date

Resnupon M. JEEFERSON
Print Name

PRisan Inmate ¥ 1044ost

Title
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* ok %

BRANDON M. JEFFERSON,

Petitioner,
V.

STATE OF NEVADA, et al.,

Respondents.

Case No. 2:18-cv-00064-HDM-CBC
ORDER

This is a habeas corpus proceeding under 28 U.S.C. § 2254 brought by Brandon

M. Jefferson. On July 20, 2018, respondents filed a motion to dismiss Jefferson’s

habeas petition (ECF No. 1) arguing that the petition improperly incorporates claims not

included or attached to the petition and that the petition includes claims that are

unexhausted. ECF No. 16. In response, Jefferson filed both an opposition to the motion

to dismiss (ECF No. 21) and a motion requesting an exhaustion stay (ECF No. 25). For

reasons that follow, the court will grant the motion for a stay and deny the motion to

dismiss as moot.

l. The exhaustion requirement.

Respondents argue Jefferson has failed to fully exhaust state court remedies for

Grounds 1, 3, 4, and 5 of his federal habeas petition. A federal court will not grant a

state prisoner’s petition for habeas relief until the prisoner has exhausted his available

state remedies for all claims raised. Rose v. Lundy, 455 U.S. 509 (1982); 28 U.S.C. §

2254(b). A petitioner must give the state courts a fair opportunity to act on each of his

claims before he presents those claims in a federal habeas petition. O'Sullivan v.

32
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Boerckel, 526 U.S. 838, 844 (1999); see also Duncan v. Henry, 513 U.S. 364, 365
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(1995). A claim remains unexhausted until the petitioner has given the highest available
state court the opportunity to consider the claim through direct appeal or state collateral
review proceedings. See Casey v. Moore, 386 F.3d 896, 916 (9™ Cir. 2004); Garrison v.
McCarthey, 653 F.2d 374, 376 (9" Cir.1981).

A habeas petitioner must “present the state courts with the same claim he urges
upon the federal court.” Picard v. Connor, 404 U.S. 270, 276 (1971). To achieve
exhaustion, the state court must be “alerted to the fact that the prisoner [is] asserting
claims under the United States Constitution” and given the opportunity to comrect alieged
violations of the prisoner's federal rights. Duncan v. Henry, 513 U.S. 364, 365 (1995);
see Hiivala v. Wood, 195 F.3d 1098, 1106 (9" Cir, 1999). A claim is not exhausted
unless the petitioner has presented to the state court the same operative facts and legal
theory upon which his federal habeas claim is based. Bland v. California Dept. of
Corrections, 20 F.3d 1469, 1473 (9™ Cir. 1994). The exhaustion requirement is not met
when the petitioner presents to the federal court facts or evidence which place the claim
in a significantly different posture than it was in the state courts, or where different facts
are presented at the federal level to support the same theory. See Nevius v. Sumner,
852 F.2d 463, 470 (9% Cir. 1988).

ll. Exhaustion analysis of petitioner’s claims.

In Ground 1, Jefferson alleges he was deprived of his Sixth Amendment right to
counsel at a critical stage of his criminal proceedings, namely, at the hearing on his
motion to dismiss counsel and appoint alternate counsel. ECF No. 1, pp. 8, 20. In his
direct appeal, Jefferson argued the triat court erred in denying the motion. ECF No. 19-
9, p. 67-68; ECF No. 19-21, p. 16. In his state habeas proceeding, he argued the trial
court erred by finding that his trial counsel and appellate counsel “did not actively
represent conflicting interests that adversely affected counsel’s performance.” ECF No.
20-13, p. 14-29; ECF No. 20-16.
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Thus, Ground 1 is based on a different legal theory than the claims Jefferson
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presented to the state courts. In fact, he concedes as much in his petition. See ECF No.
1, p. 20 (“[The claim] is based on the same facts in the original pleading and only
changes the legal theory."). Accordingly, Ground 1 is unexhausted. See Rose v.
Palmateer, 395 F.3d 1108, 1112 (9t Cir. 2005) (holding that an ineffectiveness claim
predicated on counsel's failure to challenge the constitutionality of a confession does
not exhaust underlying claim that post-arrest statements were unconstitutionally
obtained).

Grounds 3 and 4 each raise ineffective assistance of counsel (IAC) claims. In
Ground 3, Jefferson alleges he was deprived of effective assistance of trial and
appellate counsel because counsel failed to assert a Fourth Amendment violation in
relation to his arrest. ECF No. 1, pp. 11, 30. In Ground 4, he claims his trial and
appellate counsel were ineffective by not arguing a violation of Michigan v. Mosley, 423
U.S. 96 (1975), in relation to the admission of statements made after he told police
“that's all | can say.” /d., pp. 13, 36.

In Nevada, IAC claims “are properly raised for the first time in a timely first post- '
conviction petition.” See Pellegrini v. State, 34 P.3d 519, 534 (Nev. 2001). In Jefferson's
state post-conviction proceeding, neither Ground 3 nor Ground 4 were included in his
counsel's arguments to the Nevada Supreme Court on appeal. ECF No. 20;13.
Jefferson did raise the arguments in brief he filed pro se. ECF No. 20, pp. 15-21, 24-28.
By rule, however, the state appellate court considered only the claims presented in the
brief filed by counsel. See Nev. R. App. P. 46A; ECF No. 20-16. In addition, it does not
appear that the claims were presented to the state district court in either petitioner's
initial petition for writ of habeas corpus (ECF No. 19-23) or the supplemental petition
filed by his appointed counsel (ECF No. 19-29). See Davis v. State, 817 P.2d 1169,
1173 (Nev. 1991) (ground not presented to or considered by district court in post-
conviction proceeding need not be considered by the appellate court). Thus, Jefferson

did not fairly present the claims for exhaustion purposes. See Roettgen v. Copetand, 33
3
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F.3d 36, 38 (9" Cir. 1994) (“Submitting a new claim to the state's highest court in a
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procedural context in which its merits will not be considered absent special
circumstances does not constitute fair presentation.”) (citation omitted).

In Gbund 5, Jefferson alleges he was deprived of his constitutional right to a fair
trial. ECF No. 1, pp. 17, 45. In support of the claim, Jefferson claims the victim's initial
testimony at trial exculpated him but the trial court aliowed the prosecutor to repeat
questions to the victim until she testified favorably for the prosecution. He also contends
the prosecutor made several references to a statement the victim made to the police
that the trial court had suppressed. He further alleges that exculpatory information about
which a police detective testified at an evidentiary hearing was omitted from the arrest
report and not presented to the jury.

In his direct appeal, Jefferson argued the State presented insufficient evidence to
prove the crimes charged beyond a reasonable doubt. ECF No. 19-9, p. 55-61. Rather
than citing the issues described above, however, he pointed to inconsistencies in the
testimony of the State’s witnesses, a lack of physical evidence, and the unreliability of
his confession. In his state habeas proceeding, no claim resembling Ground 1 was
included in his counsel’s arguments to the Nevada Supreme Court on appeal. ECF No.
20-13. Jefferson's pro se brief contained a similar claim (ECF No. 20, p. 29-32), but as
noted, was not an adequate means of satisfying the exhaustion requirement.

Based on the foregoing, the court concludes that Grounds 1, 3, 4, and 5 remain
unexhausted.!

Il. Petitioner's motion for a stay.

With his motion for a stay, Jefferson asks the court to stay proceedings in this
case and hold them in abeyance while he retums to state court to exhaust his claims,

ECF No. 25. The Supreme Court has condoned the “stay and abeyance” procedure,

I The court agrees that lefferson’s attempt to incorporate into his petition “all grounds and arguments that relate
back to the direct appeal following conviction, his original pro se petition for writ of habeas corpus..., and
supplementai writ of habeas corpus” is improper and will be disregarded. See LSR 3-3; Rule 2(c) of the Rules
Governing Habeas Corpus Cases Under Section 2254,

4
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under limited circumstances, when a pending habeas petition contains unexhausted
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claims. Rhines v. Weber, 544 U.S. 269, 277 (2005). Rhines allows habeas petitioners to
preserve unexhausted claims for review notwithstanding the one-year statute of
limitations imposed by the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA). [d. at 275. A stay is appropriate only when the court determines (1) “there
was good cause for the petitioner’s failure to exhaust his claims first in state court,” (2)
the unexhausted claims are not “plainly meritless,” and (3) there is no indication the
petitioner “engaged in intentibnally dilatory litigation tactics.” /d. at 277-78. With respect
to the good cause for failure to exhaust requirement, the court must consider whether
petitioner has “set forth a reasonable excuse, supported by sufficient evidence, to justify
that failure.” Blake v. Baker, 745 F.3d 977, 982 (9% Cir. 2014).

Jefferson argues good cause for his failure to exhaust exists because “he
properly insisted on preserving and presenting” his claims to the Nevada Supreme
Court, but his state habeas counsel presented “incomplete arguments.” ECF No. 25, p.
3. In Blake, the court held that ineffective assistance of post-conviction counsel can be
good cause for a Rhines stay. Blake, 745 F.3d at 983-84. The court noted that the
Supreme Court in Martinez v. Ryan, 566 U.S. 1 (2012), had held that “IAC by state post-
conviction counsel ‘at initial-review collateral proceedings may establish cause for a
prisoner’s procedural default of a claim of ineffective assistance at trial.” /d. (quoting
Martinez, 566 U.S. at 9). The Blake court reasoned that Rhines's good cause standard
“cannot be any more demanding than a showing of cause under Martinez.” Id.

Respondents argue that Blake does not assist Jefferson because Jefferson's
good cause argument focuses on the omissions of state post-conviction counsel on
appeal. Respondents note that the holding in Blake, given its reliance on Martinez,
extends only to ineffective assistance of counsel in “initial-review collateral proceedings”
and “does not concern attorney errors in other kinds of proceedings, including appeals
from initial-review collateral proceedings.” Martinez, 566 U.S. at 16. As noted, however,

the IAC claims in Grounds 3 and 4 were not properly raised in the lower court either. In
5
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addition, Blake does not /imit what may amount to good cause (i.e., a “reasonable

O 00 ~N OO s PN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

excuse”) for failure to exhaust. The court merely held that a showing good cause that
meets the Martinez standard will, perforce, also meet the Rhines standard. See Blake,
745 F.3d at 984 (“In sum, we hold that the Rhines standard for IAC-based cause is not
any more demanding than the cause standard articulated in Martinez.”).

Here, Jefferson's initial pro se petition for writ of habeas corpus in the state
district court included IAC claims, but not the claim now advanced as Grounds 3 or
Ground 4. ECF No. 19-23. The supplemental petition filed by appointed counsel
focused on the alleged conflict of interest between Jefferson and his trial and appellate
counsel and made only brief reference to the IAC claims Jefferson raised in his pro se
petition. ECF No. 19-29. About three months after the supplemental petition was filed,
Jefferson sent a letter and payment to the state district court clerk requesting a copy.
ECF No. 33, p. 16. The petition was denied shortly thereafter. ECF No. 19-32.

The pro se opening brief Jefferson filed on July 7, 2018, in the Nevada Supreme
Court included the claims now advanced as Grounds 3 and 4. ECF No.20. He sent a
letter to the Nevada Supreme Court in late-March 2017, complaining that, despite the
court’s remand in August 2016 for the purpose of appointing counsel, he had “not heard
from any attorney or the respondent about this appeal.” ECF No. 30, p. 18. At that point,
his appointed counsel had already filed an opening brief, and the State had filed an
answering brief. ECF Nos. 20-13 and 20-14. Thus, it appears appointed counsel did
notify or consult with Jefferson regarding the issues to be presented in the district court
or on appeal.

Given the foregoing circumstances, Jefferson has a reasonable excuse,
supported by sufficient evidence, for his failure to exhaust unexhausted claims. This is
not a matter of petitioner claiming only that he was “under the impression” that his
counsel had exhausted the relevant claims. See Wooten v, Kirkland, 540 F.3d 1019,
1024 n. 2 (9" Cir.2008) (finding petitioner’s alleged ignorance of failure to exhaust

unjustified because counsel had mailed him a copy of his state petition, which did not
6
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include the unexhausted claim and he did not claim his counsel was ineffective for
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failing to include the claim). The record demonstrates that Jefferson, upon discovering
his appointed counsel omitted IAC claims from his post-conviction proceeding in the
lower court, tried to present them to the Nevada Supreme Court. In addition, Jefferson
can make a plausible argument that his state post-conviction counsel was ineffective by
failing to present any IAC claims other than the one premised on the alleged confiict of
interest.

With respect to the remaining Rhines factors, respondents offer no argument that
either has not been met. Based on this court’s review of the record, there is no indication
that Jefferson has engaged in intentionally dilatory tactics. In addition, at least one of his
unexhausted claims is not plainly meritless. Thus, the court will grant his request for a
stay.

IV. Respondents’ motion to strike.

Subsequent to the completion of briefing on respondents’ motion to dismiss,
Jefferson filed a “notice to present pertinent material,” with which he asked the court “to
observe Respondent’s exhibit no. 105.” ECF No. 29. In response, respondents filed a
motion asking the court to either “strike the notice as a fugitive document” or permit the
respondents an opportunity to file a sur-rebuttal. ECF No. 32.

The exhibit in question is the supplemental petition for writ of habeas corpus filed
by Jefferson’s post-conviction counsel. ECF No. 19-29. Because the exhibit was already
part of the record and necessarily included in the court’s exhaustion analysis, Jefferson's
notice did not impact the court’s decision on respondents’ motion to dismiss. Accordingly,
respondents’ motion to strike or file a sur-rebuttal will be denied.

IT IS THEREFORE ORDERED that petitioner's motion for stay and abeyance
(ECF No. 25) is GRANTED. This action is STAYED pending exhaustion of petitioner's
unexhausted claims.

IT IS FURTHER ORDERED that the grant of a stay is conditioned upon petitioner

further litigating his state post-conviction petition or other appropriate proceeding in state
7
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court and returning to federal court with a motion to reopen within 45 days of issuance of
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the remittitur by the Supreme Court of Nevada at the conclusion of the state court
proceedings.

IT IS FURTHER ORDERED that respondents’ motion to dismiss (ECF No. 16} is
DENIED as moot and without prejudice.

IT IS FURTHER ORDERED that respondents’ motion to strike (ECF No. 32) is
DENIED.

IT IS FURTHER ORDERED that all pending motions for extension of time (ECF
Nos. 6, 10, 15, 22, 24, and 27) are GRANTED nunc pro tunc as of their respective filing
dates.

IT IS FURTHER ORDERED that petitioner's motion for entry of default {ECF No.
11) and motion for sanctions (ECF No. 13) are DENIED.

IT IS FURTHER ORDERED that the Clerk shall administratively close this action,
until such time as the court grants a motion to reopen the matter.

DATED this 25th day of February, 2019.

bwnl: O 1L

UNITED STATES DISTRICT JUDGE
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Extigr 2 (a)
Pg. 2444

exonerate him. Thus, nothing about the detectives’ tactics appears

coercive or likely to produce a false confession.

Jefferson’s arguments that the detectives impermissibly
implied that the prosecutor would be informed that he refused to
cooperate, and threatened to take away his children are equally
unavailing. The detectives indicated that if the DNA showed something
different than what Jefferson had told them, then the DA would be aware
of the discrepancy, which would likely be bad for Jefferson. But that is not
the equivalent of a threat to inform the DA that Jefferson was not
cooperating. Likewise, the detectives told Jefferson that, given the
allegations against him, he might not be able to be around his children for
a while. However, this statement was only made in response to Jefferson’s
own questions regarding his children, This was not a coercive tactic to get

dJefferson to confess, but merely a true statement of the current situation.t

Jefferson’s argnment to this court appears to conflate two separate
legal issues—waiver of his rights pursuant to Miranda v. Arizona, 384
U.S. 436 (1966), and whether his statement was voluntary. To the extent
that Jefferson is also arguing that his waiver of his Miranda rights was
not voluntary, we conclude that argument lacks merit. “A valid waiver of
rights under Miranda must be voluntary, knowing, and intelligent.”
Mendoza v. State, 122 Nev. 267, 276, 130 P.3d 176, 181 (2006). “IT)he
question of whether a waiver is voluntary is a mixed question of fict and
law that is properly reviewed de novo.” Id. In this cage, detectives
explained to Jefferson that he was in their custody and that they were
trying to clear up an investigation. They then read him his Miranda
rights, and asked him if he understood, to which he replied yes. The
detectives began asking him questions, and he responded without further

prompting. Thus, the circumstances show Jefferson voluntarily waived
Miranda.

SurREME CouRT
Nevaoa 4
@ 19474 o
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MR. MERBACK: Objsction,—Argumentative.—He s———what-he
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wants to hear is not the issue here.
THE COURT: Sustained.
Q  (By Mr. Cox) Okay. Did you give an answer that's consistentL
with - that she didn't know the answer - that she did know the difference -
that there was differences between their privates?
A Yes.
Q When you initially asked her about whether or not anybody had
touched her inappropriately, what was her answer?
A She said no.
No. How many times did she say no, do you racall?
Maybe twice, | believe.

Maybe two or three times?

> 0 » O

It's possible, yes.

Q Okay. Now, at one point later on in the interview you finally
indicated, well, this is what your mom tbld us. Is that fair to say?

A No. I never led her on by saying what the mom said.

Q I'm sorry, perhaps | asked the question incorrectly. Did you at
one point ask the question regarding whether or not somebody had touched
her, and her response was, my mom called the police and said my dad made)
me touch all his privates. Do you recall that?

A | recali that, yes, her saying that.

MR. COX: Court’s indulgence. |

Q {By Mr. Cox} Now, you asked her about whether or not anything

had came out ~ had come out of his penis. Do you recall that?

48
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LAS VEGAS METROPOLITAN POLICE DEPARTMENT

VOLUNTARY STATEMENT
PAGE 27

r 2 2 0

EVENT # 100914-2950

STATEMENT OF: BRANDON JEFFERSON
They're not=-théy're guing:-ToTake mykide.away: SEni-tiiex?
No. Not at this point, they're not. They--they are with your wife right now.
So,no but like | said, they're not going to—they're not going to throw us—you
know, until they know—you have to tell us what's causing it. We know what
happened. Okay?
(No Audible Response)
in other words, once we know what's causing it, we can figure out what will keep
this from happening again. Until we know what will keep this from happening
again, yaifd Iﬁ‘ﬁs alyih 4310 willl Vb righ¥ Ya® because you make bad
decisions sometimes. So we need to know what's causing those bad decisions
so that you can be around your kids in the future. If we don't know what's
causing those bad decisions we—how can we fix the problem?
MRS danitivl th i Wb Tag K, &,
So,—____ we want to know is what's causing this behavior.
l—what—| maybe—maybe um, what—what—me not having money. You know,

| having a beer every now and then. That's about it. That's all | can say.

What goes through you—

-—-when—when you ask her to come to your room? What goes on?
} don't ask her to come to my room, sir. | mean it's—I| mean | give her a little hug,

a little kiss or something like that—

Voluntary Statement-No Affirmation~ |SDMWord 07
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FILED

PPOW MAY 02 2018
DISTRICT COURT % L '
CLARK COUNTY, NEVADA
Brandon Jefferson,
Petitioner, Case No: A-19-793338-W
Department 30
vs >
State of Nevada,
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
April 10, 2019. The Court has reviewed the Petition and has determined that a response would assist the
Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and good
cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS

34360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the E day of‘—ék\)\r‘L .20 I,q at the hour of /”0

N~

Qe
8 73D &’clock for further proceedings.
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Electronically Filed
5/28/2019 3:56 PM
Steven D. Grierson

CLERK OF THE CC

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASENO: A-19-793338-W
C-10-268351-1

BRANDON JEFFERSON, )
#2508991 DEPT NO: XXX

Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: JUNE 4, 2019
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County

District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Petition For Writ Of
Habeas Corpus (Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
/

WA2Z010:2010R177\35\10F17735-RSPN-JEFFERSON_BRANDON_06_04_2019)-001,DOCX

Case Number: A-19-793338-W
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On November 5, 2010, the State filed an Amended Information charging Brandon
Jefferson (“Defendant”) as follows: Counts 1, 3, 5,7, 9, and 10: Sexual Assault with a Minor
Under the Age of 14 (Category A Felony — NRS 200.364; 200.366); Counts 2, 4, 6, 8, and 11:
Lewdness with a Child Under the Age of 14 (Category A Felony — NRS 201.230). That same
day, Defendant pleaded “not guilty.”

On March 25, 2011, Defendant filed a “Motion to Suppress Unlawfully Obtained
Statement” in which he argued that he did not knowingly and voluntarily waive his Miranda’
rights and that his confession to police was coerced. The State opposed the Motion on April

6,2011. On June 2, 2011, the Court held a Jackson v. Denno? hearing, during which the Court

received several exhibits and testimony from Detective Matthew Demas. After entertaining
argument from counsel, the Court verbally denied Defendant’s Motion. A written order
followed thereafter on June 16, 2011,

Meanwhile, on April 13, 2011, Defendant also filed a “Motion in Limine to Preclude
Inadmissible 51.385 Evidence,” in which he argued that the child victim’s statements to other
people regarding sexual abuse were hearsay and that admission of the statements would violate
the Confrontation Clause. The State opposed the Motion on April 27, 2011, reasoning that it
was premature because the availability of the child victim, as well as other witnesses, was not
yet confirmed. The Court held an evidentiary hearing on the matter, thereafter, it decided that
statements the victim made to her mother were admissible, but statements made to Detective
Demas were not, barring additional developments. A written order denying in part and
granting in part Defendant’s Motion was then filed on January 17, 2012,

On October 19, 2011, Defendant filed in a proper person a Motion to Dismiss Counsel
in which he expressed dissatisfaction with counsel’s performance, particularly counsel’s
alleged disregard of Defendant’s strategy suggestions. Defendant advised the Court that his

issues with counsel were: 1) counsel had not given Defendant his full discovery; 2) counsel

| Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602 (1966).
2378 U.S. 368, 84 S. Ct. 1774 (1964).

2

WiA2010:2010F\177\35\10F17735-RSPN<JEFFERSON_BRANDON_06_04_2019)-001,DOCX

55




R = = R s L

[N I N T L T S I N S S I N T T S R S
o o I = L 4 T R O e o e I ~ A V. T SO VA S =)

had not made phone calls to Defendant’s family members as Defendant asked; and 3) counsel
failed to obtain Defendant’s work records. After a discussion, the Court verbally denied the
Motion. A written order then followed on November 1, 2011,

On November 16, 2011, the State filed a Second Amended Information which included
the same substantive charges and minor grammatical/factual corrections.

On July 16, 2012, the State filed a “Motion in Limine to Preclude Improper Testimony
from Defendant’s Expert Witness.” Primarily, the Motion argued that defense expert Dr.
Chambers could not argue about Defendant’s psychiatric state during his interview with Dr.
Chambers, as the State would not have a fair opportunity to rebut the “state of mind” evidence.
Alternatively, the State requested a psychiatric evaluation of Defendant. Defense counsel then
informed the Court, on July 26, 2012, that it did not intend to present such evidence.
Accordingly, the Court denied the State’s Motion as moot.

Jury selection began on July 30, 2012, but because of the disturbing nature of the
charges and other difficulties, jury selection proved difficult. On August 1, 2012, the jury was
sworn and Defendant’s trial began. A week later, the jury retired to deliberate. Two hours
later, the jury found Defendant guilty of Counts 1, 2, 4, 9, and 10, and not guilty of Counts 3,
5,6,7, and 8.2

On October 23, 2012, Defendant appeared with counsel for a sentencing hearing. At
the outset, the parties discussed whether Counts 1 and 2 merged, and the State informed the
Court that it was not opposed to dismissing Count 2. The Court then adjudicated Defendant
guilty pursuant to the jury’s verdict and entertained argument from the State and defense
counsel. The Court then sentenced Defendant to a $25 Administrative Assessment Fee, $150
DNA Analysis Fee, and incarceration in the Nevada Department of Corrections as follows:
Count 1 — Life with parole eligibility after 35 years; Count 4 — Life with parole eligibility after
10 years, to run concurrent with Count 1; Count 9 — Life with parole eligibility after 35 years,
to run consecutive with Counts 1 and 4; and Count 10 — Life with parole eligibility after 35

years, to run concurrent with Counts 1, 4, and 9, with 769 days’ credit for time served. The

3 The State voluntarily distissed Count 11 on August 7, 2012, and the relevant jury instructions and verdict form were amended
accordingly.
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Court also ordered Defendant to pay $7,427.20 in restitution, and held that if he were released
from prison, Defendant would be required to register as a sex offender pursuant to NRS
Chapter 179D, and would be subject to lifetime supervision pursuant to NRS 179.460.

A Judgment of Conviction was entered on October 30, 2012, and Defendant filed a
Notice of Appeal on November 14, 2012, In a lengthy unpublished order, the Nevada Supreme
Court affirmed Defendant’s Convictions and Sentence, reasoning that none of his 11

contentions of error were meritorious. Jefferson v. State, No. 62120 (Order of Affirmance,

July 29, 2014). In particular, the Nevada Supreme Court ruled that the Court did not err by
denying Defendant’s “Motion to Suppress Unlawfully Obtained Statement” because
Defendant was properly read his Miranda rights, the discussion with detectives was
appropriate and not coercive, and the detectives’ allegedly “deceptive interrogation
techniques,” were neither coercive nor likely to produce a false confession. Id. at 3-4. The
Supreme Court further rejected Defendant’s allegations of prosecutorial misconduct and held
that the Court did not abuse its discretion by admitting evidence of jail phone calls between
Jefferson and his wife, admitting testimony from the victim’s mother and brother about the
sexual abuse, or declining to give Defendant’s proposed jury instructions. Id. at 5-10; 13-14,
Finally, the Supreme Court held that sufficient evidence supported the jury’s verdict because
“the issue of guilt was not close given the overwhelming evidence presented by the State.” Id.
at 11-12, 16. Thereafter, remittitur issued on August 26, 2014,

On October 2, 2014, Defendant filed, in proper person, a timely Post-Conviction
Petition for Writ of Habeas Corpus. Shortly thereafter, the State filed a Motion to Appoint
Counsel, reasoning that that it was in everyone’s best interest to appoint counsel to assist
Defendant in post-conviction matters. The Court granted the Motion and Attorney Matthew
Lay confirmed as counsel on October 28, 2014.

On December 22, 2015, Defendant filed, with the assistance of counsel, a Supplemental
Petition for Writ of Habeas Corpus. The State responded to both on April 5, 2016. On August
3, 2016, the district court entered its Findings of Facts, Conclusions of Law and Order denying

the petition.
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Petitioner appealed the findings, and the Nevada Court of Appeals affirmed in a
published opinion on December 28, 2017. Jefferson v. State, 133 Nev. , |, 410 P.3d 1000
(2017).

On May 2, 2019, Petitioner filed the instant second Petition for Writ of Habeas Corpus.

The State herein responds.

STATEMENT OF THE FACTS?

In the summer of 2010, Defendant and his wife, Cindy, lived together with their two
children, “CJ” and Brandon Jr. CJ was five years old and Brandon Jr. was seven years old.
Defendant stayed home with the children while Cindy worked at a retail store.

On September 14, 2012, Cindy and Defendant got into an argument and Defendant
walked out of the apartment. Cindy could not find Defendant so she went to pick up the
children from school. When the three returned back to the apartment, Cindy told her children
that she and Defendant were struggling. Cindy told them that if Defendant did not come home
today, Cindy was going to leave Defendant and it would just be the three of them. Cindy told
them they would need to work together, stick together, and to not keep any secrets from each
other. Cindy and her children did a “pinky swear” then continued eating dinner. Cindy told her
children not to keep secrets from her and did “pinky promises” on other occasions as well.

Later that evening, CJ told Cindy that she had a secret to tell her. CJ told her mother
that when she was at work, Defendant takes her into his bedroom and makes her suck his “tee
tee” (referring to his penis). CJ also told Cindy that Defendant pulls down her pants and puts
his “tee tee”> down “there” (referring to her private area). Cindy immediately called 9-1-1 and
took CJ to the hospital.

At the hospital, CJ underwent a physical ¢xamination by Dr. Theresa Vergara. Las
Vegas Metropolitan Police Department (“LVMPD”) Detectives Matt Demas and Todd
Katowich were dispatched to the hospital based on the 9-1-1 phone call. Once they arrived,

the detectives conducted separate interviews of all three family members.

4 This Statement of the Facts was based on the State’s Answering Brief in Jefferson v. State, No. 62120 (Order of Affirmance, Jul. 29,
2014y,
5 At times in the record, “tee tee” is also spelled “ti ti.”
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Afterwards, the detectives placed Defendant under arrest. They brought Defendant to
their central detective bureau for an interview where he was first offered water and a chance
to use the restroom. Defendant was advised of his Miranda warnings, stated he understood his
rights and agreed to speak with the detectives.

At the outset, Defendant denied having any sexual contact with CJ. However, as the
interview progressed, Defendant admitted to multiple sexual contacts with CJ. Defendant
described one occasion where he was in his room, drinking alcohol, and CJ came into the
room. Defendant claimed that CJ pulled his penis out of his pants and began rubbing his penis.
Defendant described CJ sucking on his penis for 2-3 minutes before he pushed her head away.
Defendant also stated that CJ would come into his room on other occasions, climb on top of
him, pull his pants down, and rub her vagina on his penis. Defendant initially told the
detectives that this only happened once, but later claimed no more than three times. The
interview lasted 45 minutes.

At trial, CJ testified Defendant began sexually abusing her when she was five years old.
CJ testified that Defendant would stick his penis in her vagina, butt, and mouth on multiple
occasions. CJ testified that on one particular occasion, Defendant told CJ to come into his
room while Brandon Jr, was playing video games. When CJ got to Defendant room, he closed
the door and took off his pants. Defendant then removed CJ’s pants and had CJ sit on his lap.
Defendant stuck his penis in CJ’s vagina. CJ described that she was on the bed, sitting on
Defendant’s legs when this penetration occurred. CJ stated that Defendant “moved his penis
up and down.” Defendant then stuck his penis in CJ’s mouth and anus.

CJ testified that vaginal, anal, and oral penetration occurred three more times. The
second and third time happened in Defendant’s bedroom and the fourth in CJ’s bedroom.
During the second incident, Defendant had CJ come to his bedroom and lie on the bed.
Defendant stuck his penis in CJ’s vagina and mouth, but did not stick his penis in her anus on
this occasion. The third incident happened the same way as the first, with Defendant sticking
his penis in CJ’s vagina, mouth, and anus in his bedroom. The fourth incident occurred in CJ’s

bedroom. Defendant came into CJ’s bedroom while she was sleeping on the bottom bunk,

6
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Defendant took CJ’s underwear off and put his penis in her mouth and vagina. After each
incident, Defendant told CJ not to tell anyone about what happened.
ARGUMENT

L THE INSTANT PETITION IS PROCEDURALLY BARRED

The claims Petitioner raises here are barred by multiple provisions of NRS Chapter 34,
and Petitioner has failed to demonstrate good cause and prejudice to overcome his defaults.
The instant petition, accordingly, should be denied.

A. The petition is time barred.

Defendant’s Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be filed within 1 year of
the entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within 1 year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists if the petitioner demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

/

/
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Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that “[aJpplication of the statutory procedural default rules to post-

conviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time¢ when a
criminal conviction is final.

Id. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

Remittitur issued from the Nevada Supreme Court on September 3, 2014. Accordingly,
Petitioner had until September 3, 2015, to file the instant petition. It was not filed until May 2,
2019. Absent a showing of good cause and prejudice, therefore, the petition is time-barred.

For reasons set forth below, Petitioner has failed to demonstrate either.

B. The instant petition is successive.

Defendant’s Petition is procedurally barred because it is successive. NRS 34.810(2)

reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have already been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. Second or successive

petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

8
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NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and underminge the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to walit to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074,

Petitioner is now seeking a second bite at the habeas apple. On October 2, 2014,
Petitioner filed a timely first habeas petition. On December 22, 2015, that petition was
supplemented after this Court appointed counsel. The instant petition is Petitioner’s second.
The claims raised in the first were addressed in a Findings of Fact, Conclusions of Law and
Order filed by this Court on August 3, 2016. Accordingly, any new claims raised by Petitioner
are an abuse of the writ, and any claims which Petitioner has previously raised must be
dismissed as they are successive.

C. Grounds 1 and 3 are barred by the law-of-the-case doctrine and res judicata,

Grounds 1 and 3 have been previously raised and rejected. Those holdings are now the
law of the case and governed by principles of res judicata.

“The law of a first appeal is law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the

case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of

the case doctring, issues previously decided on direct appeal may not be reargued in a habeas

9
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petition. Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing McNelton v.

State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 {1999)). Furthermore, this Court cannot
overrule the Nevada Supreme Court, and previously litigated issues are barred by res judicata.

NEV. CONST. Art. VI § 6; see Mason v. State, 206 S.W.3d 869, 875 (Ark. 2005) (recognizing

the doctrine’s applicability in the criminal context); see also York v. State, 342 S.W. 528, 553

(Tex. Crim. Appl. 2011). Accordingly, by simply continuing to file motions with the same
arguments, his motion is barred by the doctrines of the law of the case and res judicata. 1d.;
Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).

In Ground 1, Petitioner alleges that the district court should have granted his Motion
to Dismiss Counsel and Appoint Alternate Counsel because counsel failed to challenge the
“State’s theory that [he] was unemployed with the opportunity to commit these crimes because
he was home while Ms. Lamug worked.” Pet. 10. This issue has been raised before, both on
direct appeal and in the first habeas petition. The Nevada Supreme Court held that (1) the
conflict was minimal and (2) Petitioner’s request was untimely. Jefferson, No. 62120 at 15. It
also explicitly addressed counsel’s failure to obtain his work records and how counsel had
“explained that the work records were not relevant and that leaving the records with a client
in custody is risky because nothing is private in jail.” Id. It declined to find that the district
court had erred. Id.

When the issue was raised again in the first habeas petition, this Court rejected it in its

August 3, 2016, Findings of Fact, Conclusions of Law and Order:

Defendant had indicated to the Court that he wanted to terminate Mr.
Cox because he failed to get employment records and failed to make
phone calls to Defendant’s family. TT, Nov. 1, 2011, at p.3. Mr. Cox
indicated that he did not think the em(f)loyment records were relevant
to Defendant’s defense in the case. Id. at pp.5-6. This was especially
true n light of the fact that there was no specific time period pled in
the charging document. Id. at p.6. As a result of this exchange, the
State simply advised the Court that Defendant had stated in his
statement to police that he had lost his job. Id. Thus, Defendant’s
complaint that he wanted the Court to dismiss defense counsel
because counsel failed to get Defendant’s employment records was
nonsensical as the employment records were not relevant to
Defendant’s defense as Defendant, by his own admission, was
unemployed when he sexually abused his daughter.

Order at 23-24.
10
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The Nevada Court of Appeals similarly rejected Petitioner’s argument that there

was a conflict of interest which arose out of the motion or the bar complaint:

Because we hold the filing of a bar complaint does not create a per se
conflict of interest that rises to the level of a violation of the Sixth
Amendment, and Jefferson did not assert that the filing of the bar
complaint adversely affected his counsel's behavior or caused his
counsel to defend him less diligently, he did not present a conflict-of-
interest claim that would entitle him to relief. The district court
therefore did not err by denying his claim without conducting an
evidentiarv hearing. Accordingly, we affirm the district court order
denying Jefferson's postconviction petition for a writ of habeas corpus.

Jefferson v. State, 133 Nev. , ;410 P.3d 1000, 1004 (Nev. App. 2017).

Because Petitioner has previously litigated the questions of whether the district court

erred in denying his motion to dismiss counsel, whether there was a conflict, and whether
counsel should have sought work records, Ground 1 is barred by the law of the case doctrine
and res judicata.

Ground 3 is similarly barred by the law of the case doctrine and res judicata. There,
Petitioner alleges that his trial and appellate counsel were ineffective for failing to adequately
challenge the voluntary nature of his statement. This issue has been extensively litigated. Trial
counsel filed a Motion to Suppress his statement on March 11, 2011, The district court’s denial
of that motion was raised on appeal. Jefferson, No. 62120 at 4 n.1 (“[ T]he circumstances show
Jefferson voluntarily waived Miranda.”). This holding is now the law of the case.

For these reasons, Grounds 1 and 3 are barred by the law of the case doctrine in addition
to the other procedural bars.

D. Petitioner’s substantive claims are waived.

NRS 34.810(1)(b) reads:

The court shall dismiss a petition if the court determines that:

(b) The petitioner’s conviction was the result of a trial and the
grounds for the petition could have been:

(2) Raised in a direct appeal or a prior petition for a writ of habeas
corpus or postconviction relief.

/
/
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The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings...[A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings.”
Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

court must dismiss a habeas petition if it presents claims that either were or could have been
presented in an carlier proceeding, unless the court finds both cause for failing to present the
claims carlier or for raising them again and actual prejudice to the petitioner.” Evans v. State,
117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001).

To the extent that any of Petitioner’s claims can be construed as anything other than
allegations that he received ineffective assistance of counsel at trial or appeal, they are waived
for purposes of his habeas petition.

II. PETITIONER HAS FAILED TO DEMONSTRATE GOOD CAUSE AND

PREJUDICE TO OVERCOME THE PROCEDURAL BARS.

A showing of good cause and prejudice may overcome procedural bars. To avoid
procedural default, a defendant has the burden of pleading and proving specific facts that
demonstrate good cause for his failure to present his claim in earlier proceedings or to
otherwise comply with the statutory requirements. See Hogan v. Warden, 109 Nev. 952, 959—
60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 659, 764
P.2d 1303, 1305 (1988).

“To establish good cause, [a petitioner]| must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)
(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.|” Id. at 621, 81 P.3d at 526. Examples of good cause include interference by State

officials and the previous unavailability of a legal or factual basis. See State v. Huebler, 128

12
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Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012).

To find good cause there must be a “substantial reason; one that affords a legal excuse.”
Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) {(quoting Colley v. State, 105
Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Clearly, any delay in the filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)a).

Petitioner has failed to demonstrate good cause to overcome the procedural bars to his
petition, First, it appears that the instant second petition is being raised solely to exhaust claims
that the United States District Court for the District of Nevada found were unexhausted.
Inasmuch as Petitioner is alleging that his attempt to exhaust his claims in state court provide
good cause to overcome the procedural bars to his case, this fails. See Colley v. State, 105
Nev. 235, 236, 773 P.2d 1229, 1230 (1989) abrogated by statute on other grounds as
recognized by State v. Huebler, 128 Nev. 192, 197 n.2, 275 P.3d 91, 95 n.2 (2012); Shumway

v. Payne, 223 F.3d 982, 989 (9th Cir. 2000} (recognizing Washington’s procedural default
rules as “adequate and independent state” law that “bars her claims from federal habeas
review.”).

Second, Petitioner cites Martinezv. Ryan,  U.S. | 1328.Ct. 1309 (2012), and argues

that his post-conviction counsel failed to fully raise his claims below. Pet. 15, 17, Petitioner
apparently believes that Martinez grants him a constitutional right to effective counsel on
habeas review because ineffective assistance of counsel claims cannot be raised on direct
appeal and therefore constitutes good cause to overcome the procedural bars. Id. Petitioner is
incorrect.

There is no right to the appointment of counsel in post-conviction proceedings.

Coleman v. Thompson, 501 U.S. 722, 111 S.Ct. 2546 (1991); McKague v. Warden, 112 Nev.

159, 912 P.2d 255 (1996) (“[t]he Nevada Constitution. ..does not guarantee a right to counsel
in post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States Constitution.”).

McKague specifically held that, with the exception of NRS 34.820(1)(a),® one does not have

6 NRS 34.820(1)(a) requires the appointment of post-conviction counsel when a petitioner is under a sentence of death,
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“la]ny constitutional or statutory right to counsel at all” in post-conviction proceedings. 112
Nev. at 164, 912 P.2d at 258.

Martinez did nothing to change this long-¢stablished rule in Nevada. Martinez created
a narrow equitable exception to the procedural default rules in federal habeas litigation.
Martinez, 132 S.Ct. at 1319. The Martinez Court explicitly narrowed its holding: “state
collateral cases on direct review from state courts are unaffected by the ruling in this case.” Id.
at 1320. Martinez thus does not apply in the context of NRS Chapter 34.

The Nevada Supreme Court was expressly presented with the question of whether
Martinez could demonstrate good cause to overcome procedural bars:

We have consistently held that the ineffective assistance of post-
conviction counsel in a noncapital case may not constitute “good
cause” to excuse procedural defaults. See McKague, 112 Nev. at 163—
65, 912 P.2d at 258; ¢f. Crump, 113 Nev. at 303 & n. 5, 934 P.2d at
253 & n. 5; Mazzan v. Warden, 112 Nev. 838, 841, 921 P.2d 920,
921-22 (1996). This 1s because there is no constitutional or statutory
right to the assistance of counsel in noncapital post-conviction
proceedings, and “[w]here there is no right to counsel there can be no
deprivation of effective assistance of counsel.” McKague, 112 Nev.
at 164-65,912 P.2d at 258.

Martinez v. Ryan does not address state procedural bars

Brown argues that Martinez changes this court's jurisprudence
holding t%:t ineffective assistance of post-conviction counsel
provides good cause to excuse a state procedural bar only when
appointment of that counscl was mandated by statute. We disagree.

Brown v. McDaniel, 130 Nev. 565, 569, 331 P.3d 867, 870 (2014) (internal footnote omitted).

Moreover, even if Brown did not squarely foreclose any attempt to demonstrate good

cause under Martinez to overcome the default rules of NRS Chapter 34, Martinez was decided
on March 20, 2012, seven months before Petitioner’s Judgment of Conviction was filed and
several years before Petitioner filed his first post-conviction habeas petition. Accordingly, the
necessary law and facts needed to bring a challenge to post-conviction counsel have been
available to Petitioner since before post-conviction counsel was ever appointed. Remittitur
issued from his post-conviction appeal on January 30, 2018, and the instant second petition
was not mailed until March 24, 2019. Accordingly, any claim of ineffective assistance of post-

conviction counsel is now itself time-barred and cannot be good cause sufficient to overcome
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the procedural bars. Rippo v. State, 134 Nev. Adv. Op. 53, 423 P.3d 1084, 1094, amended on
denial of reh'g, 432 P.3d 167 (Nev. 2018) (“|W]e have also recognized that an ineffective-

assistance-of-counsel claim cannot be asserted as cause to excuse the procedural default of
another claim for relief if the ineffective-assistance claim is itself defaulted.”).

Third, Petitioner alleges that the district court’s failure to hold an evidentiary hearing
or address several of his previous claims are “impediments external to the defense.” Pet. 6-8.
Even assuming, arguendo, that this were true, Petitioner cannot demonstrate good cause
because Petitioner has filed the instant second petition more than a year after remittitur issued
from his appeal of the denial of his first petition. Accordingly, Petitioner’s claims of good
cause on pages 6-8 of the instant petition are each independently time-barred. Rippo, 134 Nev.
at _ , 423 P.3d at 1094.

To the extent that Petitioner is attempting to demonstrate good cause beyond an attempt
to exhaust his claims and use Martinez, he similarly fails. In Ground 1, for example, Petitioner
claims that counsel should have been dismissed because there was a conflict of interest. This
claim has been available to—and raised by—Petitioner several times. Petitioner cannot show
good cause to overcome the procedural bars to a claim that has alrcady been litigated. In
Ground 2, Petitioner is alleging for the first time that trial, appellate, and post-conviction
counsel were ineffective for failing to challenge the probable cause which led to his arrest as
a means of suppressing his statement. Pet. 12 (“[A]ny reasonably competent defense lawyer
knows that arresting free citizens of the United States for investigation violates the Fourth
Amendment.”). The law and facts necessary to raise Ground 2 have similarly been available
to Petitioner throughout the course of his case and cannot now demonstrate good cause to
overcome the procedural bars to his untimely and successive second petition. In Ground 3,
Petitioner alleges that trial, appellate, and post-conviction counsel were ineffective for failing
to allege that Petitioner invoked his right to remain silent when he said, “[t]hat’s about it, that’s
all T can say,” in response to a question. Pet. 16. Again, the law and facts necessary to raise
this claim have not changed throughout the course of this case, and Petitioner has failed to

demonstrate good cause for failing to raise it until the untimely and successive second petition,
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Finally, in Ground 4, Petitioner alleges that he is “actually, factually, and legally innocent,”
but the law and facts necessary to raise that claim, like with each of the other claims raised,
have been available to Petitioner throughout the course of his trial. Pet. 19,

Nor can Petitioner demonstrate prejudice to overcome the bars to his claims. In order
to establish prejudice, the defendant must show ““not merely that the errors of [the
proceedings] created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.””
Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 {1993} (quoting United States v.
Frady, 456 U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)).

Petitioner has failed to demonstrate prejudice to overcome the procedural bars because
cach ground is meritless. The Sixth Amendment to the United States Constitution provides
that, “[1]n all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance
of Counsel for his defense.” The United States Supreme Court has long recognized that “the
right to counsel is the right to the effective assistance of counsel.” Strickland v. Washington,
466 U.S. 668, 686, 104 S.Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138,
865 P.2d 322, 323 (1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of

Strickland, 466 U.S. at 686-87, 104 S.Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865

P.2d at 323. Under the Strickland test, a defendant must show first that his counsel’s
representation fell below an objective standard of reasonableness, and second, that but for
counsel’s errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison
v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test).

“[T]here is no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S.Ct. at 2069.

/
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The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.”” Jackson v. Warden, 91 Nev, 430, 432,

537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See
Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the
“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should “second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that counsel
do what is impossible or uncthical. If there is no bona fide defense to the charge, counsel
cannot create one and may disserve the interests of his client by attempting a useless charade.”

United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S.Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S.Ct. at 689. “Strategic choices made by counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel’s
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challenged conduct on the facts of the particular case, viewed as of the time of counsel’s
conduct.” Strickland, 466 U.S. at 690, 104 S.Ct. at 2066.

Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S.Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S.Ct. at 2064-65, 2068).

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance of

the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). Furthermore,

claims of ineffective assistance of counsel asserted in a petition for post-conviction relief must
be supported with specific factual allegations, which if true, would entitle the petitioner to
relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked”

allegations are¢ not sufficient, nor ar¢ those belied and repelled by the record. Id. NRS
34.735(6) states in relevant part, “[Petitioner] must allege specific facts supporting the claims
in the petition][.] . . . Failure to allege specific facts rather than just conclusions may cause your
petition to be dismissed.” (emphasis added).

There is a strong presumption that appellate counsel’s performance was reasonable
and fell within “the wide range of reasonable professional assistance.” See United States v.

Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S.Ct. at

2065. A claim of ineffective assistance of appellate counsel must satisfy the two-prong test

set forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996). In

order to satisfy Strickland’s second prong, the defendant must show that the omitted issue
would have had a reasonable probability of success on appeal. Id.

/

//
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The professional diligence and competence required on appeal involves “winnowing
out weaker arguments on appeal and focusing on one central issue if possible, or at most on a

few key issues.” Jones v. Barnes, 463 U.S. 745, 751-52, 103 S.Ct. 3308, 3313 (1983). In

particular, a “brief that raises every colorable issue runs the risk of burying good arguments .
.. in a verbal mound made up of strong and weak contentions.” Id. at 753, 103 S.Ct. at 3313.
For judges to second-guess reasonable professional judgments and impose on appointed
counsel a duty to raise every ‘colorable’ claim suggested by a client would disserve the very
goal of vigorous and effective advocacy.” Id. at 754, 103 S.Ct. at 3314,
a, Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 1

As Petitioner has previously and unsuccessfully argued that his motion to fire counsel
should have been granted, he cannot demonstrate prejudice here. This Court found that there
was no conflict which rendered counsel ineffective. FCL at 20-21. It relied on the Supreme
Court’s finding that any conflict was “minimal.” Id. at 21 {citing Jefferson, No. 62120 at 15).
The denial of this issue was then raised in Petitioner’s post-conviction appeal and was once

more rejected. Jefferson v, State, 133 Nev. ;| 410 P.3d 1000, 1004 (Nev. App. 2017).

Accordingly, Petitioner’s claim that he was denied the right to “effective and conflict free
counsel at all stages of a criminal prosecution” is meritless and cannot show prejudice. Pet. 9.

This Court should deny the instant second petition as to Ground 1.

b. Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 2, his claim that the police lacked probable
cause to arrest him

Ground 2 is similarly meritless. The Nevada Supreme Court has held that “[p]robable
cause exists if the facts and circumstances known to the officer warrant a prudent man in
believing that a felony has been committed by the person arrested.” Washington v. State, 94

Nev. 181, 18384, 576 P.2d 1126, 1128 (1978).

Here, the victim told her mother that her father had forced her to perform oral sex on
him. Jefferson, No. 62120 at 1. Specifically, she said, “daddy makes me suck his ti t1.” Tr.
Evid. Hr. (12/08/2011) at 21. The victim’s mother then called the police and relayed that
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information to them. Jefferson, No. 62120 at 1. Sexual assault is a felony, and the forceful
insertion of a penis into the mouth without consent satisfies the elements of that felony. NRS
200.366. As the victim had only one father, there was no question about Petitioner’s identity.
This is sufficient to demonstrate probable cause.

Petitioner asserts that the “inconsistent statements of a young girl describing sexual
assault” are insufficient to satisfy probable cause, citing Stoot v. City of Everett, 582 F.3d 910,
913-14, 918-21 (9th Cir. 2009). Pet. 13. Stoot is inapposite. There, the Ninth Circuit held that

while “[1]law enforcement officers may obviously rely on statements made by the victims of a

k- 19

crime to identify potential suspects,” “three factors, taken together” determined that the
statements made by the child victim were unreliable and therefore insufficient to show
probable cause. Stoot, 582 F.3d at 919. First, as a four-year-old, the victim was reporting on
events that happened “over a year” earlier. 1d. Second, the victim’s answers were inconsistent.
Id. at 920. Third, the victim “at one point confused [the defendant] with another boy.” Id.
Rather than adopting the per se rule that inconsistent statements automatically make the
content of the statements unreliable for a determination of probable cause, the Ninth Circuit
conducted a fact-based inquiry before determining that the three factors together rendered the
victim’s statements unreliable. Id. at 919. The inconsistent statements, accordingly, must be

taken in conjunction with everything else.

Here, unlike in Stoot, the victim was not reporting on events that happened over a year

before, nor—understandably—did she confuse her father with anyone else. Indeed, the
Amended Information alleged that the conduct occurred in the month leading up to the victim’s
disclosure to her mother. AINF at 1 (alleging that the counts occurred between August 1, 2010
and September 14, 2010); Tr. Evid. Hr. (12/08/2011) at 5-6 (testimony of victim’s mother
regarding conversation on September 14, 2010). While the victim did, as Petitioner correctly
asserts, give inconsistent statements, this is not enough under Stoot to render the arrest
unreasonable or unsupported by probable cause. The victim was “sad,” “embarrassed,” and a
“little bit shy” when she was speaking with detectives. Id. at 35. Nevertheless, she understood

the questions and gave appropriate answers to ¢ach. Id. Her statement to the police was reliable
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and sufficient to support probable cause.

Because the victim was reliable and provided detectives with the facts and
circumstances to reasonably believe that Petitioner had committed sexual assault, Petitioner’s
arrest was supported by probable cause. Accordingly, Petitioner cannot demonstrate prejudice
sufficient to overcome the procedural bars to Ground 2.

¢. Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 3

Petitioner was asked during his voluntary statement what was “causing this behavior.”
Petitioner’s Exhibit 3(a). In response, he answered:

[—what—I maybe—maybe um, what—what—me not having money.
You know, I having [sic] a beer every now and then. That’s about 1t.

That’s all I can say.
Id.

Petitioner now is claiming that his response to this question should have been raised by
trial, appellate, and post-conviction counsel as an invocation of his right to remain silent. The
record belies any claim that this was an invocation of the right to remain silent. Hargrove, 100
Nev. at 502, 686 P.2d at 225. Instead, Petitioner is saying that he had nothing more to say in
response to that question. He was asked a specific question, he answered that, and then he told
the detectives that his answer was complete. Indeed, immediately thereafter, the detective
asked Petitioner what goes on when the victim would come to his room. Petitioner kept talking,

as he had for the first twenty-six pages of the transcript:

I don’t ask her to come to my room, sir. [ mean it’s—1I mean I give
her a little hug, a little kiss or something like that.

Petitioner’s Exhibit 3(a).

Petitioner’s response after allegedly invoking his right is inconsistent with an
unequivocal invocation as the Fifth Amendment requires. See Dewey v. State, 123 Nev. 483,
488, 169 P.3d 1149, 1152 (2007) (quoting Davis v. United States, 512 U.S. 452, 46162, 114
S.Ct. 2350, 129 L.Ed.2d 362 (1994) (holding that police are not required to stop questioning a

suspect who has waived his or her Miranda rights unless the suspect subsequently proffers “an
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‘unambiguous and unequivocal™ invocation of the right to remain silent or the right to an
attorney). As the Supreme Court held, detectives had properly informed him of his rights,
asked him if he understood, and received an affirmative answer. Jefferson, No. 62120, at4 n.1.
The Court, accordingly, held that Petitioner’s argument that “his waiver of his Miranda rights
was not voluntary ... lacks merit.” Id. Although the Nevada Supreme Court has not previously
addressed the particular issue Petitioner is raising in Ground 3, its finding that the statement
was voluntary is still the law of the case.

Indeed, his is just another attempt at challenging the voluntary nature of his statement
to the police by changing the argument. He cannot overcome the law of the case by
repackaging old arguments with new facts. The Nevada Supreme Court has already held that
the confession was voluntary, and that holding is now the law of the case despite Petitioner’s
attempts to alter his argument. “The doctrine of the law of the case cannot be avoided by a
more detailed and precisely focused argument subsequently made after reflection upon the
previous proceedings.” Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).

d. Petitioner has failed to demonstrate either good cause or prejudice to
overcome the procedural bars to Ground 4, his actual innocence claim

In his petition, Petitioner seems to be raising a claim of actual innocence. Sece Pet. 19-
22. A review of the substantive arguments within, however, reflect that Petitioner is really
only just attacking the legal sufficiency of his conviction. As explained by the United States
Supreme Court, actual innocence means factual innocence not mere legal insufficiency.
Bousley v. United States, 523 U.S. 614, 623, 118 S.Ct. 1604, 1611 (1998); Sawyer v. Whitley,
505 U.S. 333, 338-39, 112 S.Ct. 2514, 2518-19 (1992).

Actual innocence is a stringent standard designed to be applied only in the most
extraordinary situations. Pellegrini, 117 Nev. at 876, 34 P.3d at 530. The United States Court
of Appeals for the Eighth Circuit has “rejected free-standing claims of actual innocence as a
basis for habeas review stating, ‘[c]laims of actual innocence based on newly discovered
evidence have never been held to state a ground for federal habeas relief absent an independent

3%

constitutional violation occurring in the underlying state criminal proceeding.”” Meadows v.
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Delo, 99 F.3d 280, 283 (8th Cir. 1996} (citing Herrera v. Collins, 506 U.S. 390, 400, 113 S.Ct.

853, 860 (1993)). To establish actual innocence of a crime, a petitioner “must show that it is
more likely than not that no reasonable juror would have convicted him absent a constitutional
violation.” Pellegrini, 117 Nev. at 887, 34 P.3d at 537 (emphasis added). However, “[w]ithout
any new ¢vidence of innocence, even the existence of a concededly meritorious constitutional
violation is not itself sufficient to establish a miscarriage of justice that would allow a habeas
court to reach the merits of the barred claim.” Schlup v. Delo, 513 U.S. 298, 316, 115 S.Ct.
851, 861 (1995).

Once a defendant has made such a showing, he may then use the claim of actual
innocence as a “gateway” to present his constitutional challenges to the court and require the
court to decide them on the merits. Schlup, 513 U.S. at 315, 115 S.Ct. at 861. Furthermore,
the newly discovered evidence suggesting the defendant’s innocence must be “so strong that
a court cannot have confidence in the outcome of the trial.” Id. at 316, 115 S.Ct. at 861.

Here, Petitioner does not even attempt to establish factual innocence. Instead, despite
asserting innocence several times, he spends the next several pages challenging (1) the
admissibility of the victim’s statements and (2) the State’s theory of the case. Pet. 19-22. None
of this information is new. Petitioner cannot overcome the procedural bars to his claim by
raising information which he has known about since trial. He attempts to circumvent the
procedural default rules by claiming that he had every intention of bringing these claims in his
first habeas petition, but his counsel failed to do so. Pet. 20. This is not an issue extrinsic to
the defense.

Morcover, to the extent that Petitioner is claiming that his first habeas counsel was
ineffective, that claim is itself time barred. Rippo v. State, 134 Nev. Adv. Op. 53, 423 P.3d
1084, 1094, amended on denial of reh'g, 432 P.3d 167 (Nev. 2018) (“|W]e have also

recognized that an ineffective-assistance-of-counsel claim cannot be asserted as cause to
excuse the procedural default of another claim for relief if the ineffective-assistance claim is
itself defaulted.”). Further, as Petitioner was not facing death, he was not entitled to counsel

in the initial petition, and his claim of ineffective assistance of post-conviction counsel,
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therefore, would not be cognizable even if it were timely. NRS 34.750; Brown v. McDaniel,

130 Nev. 565, 567, 331 P.3d 867, 869 (2014) (“|Plost-conviction counsel's performance does
not constitute good cause to excuse the procedural bars under NRS 34.726(1) or NRS 34.810
unless the appointment of that counsel was mandated by statute.”).

Petitioner also fails to demonstrate prejudice. As mentioned previously, he admitted to
the sexual conduct with his daughter in the police interview. The voluntary nature of his
statement was upheld on appeal. Jefferson, No. 62120 (Jul. 29, 2014) at 3. Further, the victim
testified in open court about the sexual abuse by her father. The Nevada Supreme Court

addressed the evidence presented against Petitioner thoroughly in its Order of Affirmance:

In this case, C.J. testified with specificity as to four separate occasions
of sexual abuse—three in Jefferson’s bedroom, and one in her
bedroom. She testified that on each of the three occasions in the
master bedroom, Jefferson put his penis in her mouth, vagina, and
anus, and on the fourth occasion, in her bedroom, he put his penis in
her mouth and vagina. Finally, Jefferson’s own confession also
supports the lewdness and sexual assault charges as he stated that on
different occasions C.J. rubbed her vagina against his penis, touched
his penis, and put his penis in her mouth.

Id. at 11-12 (emphasis added).

Regardless of whether the victim’s statement should have been suppressed or the
correctness of the State’s theory regarding Petitioner’s opportunity to commit the abuse, no
reasonable jury member when presented with this evidence. Accordingly, Petitioner cannot
show prejudice sufficient to overcome the mandatory procedural bars to his actual innocence
claim.

III. THIS COURT SHOULD DENY THE MOTION TO APPOINT COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 S.Ct. 2546, 2566
(1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution . . . does not guarantee a
right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right
to counsel provision as being coextensive with the Sixth Amendment to the United States

Constitution.” McKague specifically held that with the exception of NRS 34.820(1)a)
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(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“any constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at
164,912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs of
the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency 1s true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court orders
the filing of an answer and a return. In making its determination, the
court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings;

or

(¢) Counsel is necessary to proceed with discovery.

(emphasis added). Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel.

This Court should deny Petitioner’s motion to appoint counsel. The instant petition
raises issues which are not difficult, and which can be disposed of using the record as it
currently stands as the issues are either time-barred, successive, barred by the law-of-the-case
doctrine, or otherwise meritless. Moreover, Petitioner’s pleading belies any claim that he is
unable to comprehend the proceedings.

For these reasons, Petitioner’s request to have counsel appointed to represent him in his
untimely, successive second habeas petition should be denied.

IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING

NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1 The judge or justice, upon review of the return, answer and all
supéxorting documents which are filed, shall determine whether an
evidentiary hearm}gl is required. A petitioner must not be discharged
or committed to the custody of a person other than the respondent
unless an evidentiary hearing is held.

25

WiA2010:2010F\177\35\10F17735-RSPN<JEFFERSON_BRANDON_06_04_2019)-001,DOCX

78




R = = R s L

[N I N T L T S I N S S I N T T S R S
o o I = L 4 T R O e o e I ~ A V. T SO VA S =)

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required, he shall
dismiss the petition without a hearing.

If the ju ﬁe or justice determines that an evidentiary hearing is
requlred he shall grant the writ and shall set a date for the hearing.

The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002).

However, a defendant is entitled to an evidentiary hearing only if his petition is supported by
specific factual allegations, which, if true, would entitle him to relief unless the factual
allegations are repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605

In the instant case, Petitioner’s arguments are either waived, time-barred, successive,
barred by the law of the case, or meritless. Accordingly, there is no need to expand the record
and Petitioner’s request for an evidentiary hearing should be denied. To the extent that
Petitioner believes he should be entitled to an evidentiary hearing to elicit additional evidence,
this claim is without merit. Post-conviction evidentiary hearings are not fishing expeditions,
and Petitioner’s failure to present his claims with specificity at this juncture should preclude
him from holding an evidentiary hearing in the hopes of developing them further.

CONCLUSION

For these reasons, the State respectfully requests that the petition be denied.
DATED this 28th day of May, 2019.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ JAMES R. SWEETIN
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144
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CERTIFICATE OF SERVICE

[ hereby certify that service of the above and foregoing was made this 28th day of MAY,

2019, to:

hjc/SVU

BRANDON JEFFERSON, BAC#1094051
ELY STATE PRISON

P.O. BOX 1989

ELY, NV 89301

BY /s/ HOWARD CONRAD
Secretary for the District Attorney's Office
Special Victims Unit
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

BRANDON M. JEFFERSON,
Plaintiff(s),
VS.
STATE OF NEVADA,

Defendant(s),

Case No: A-19-793338-W

Dept No: XXX

CASE APPEAL STATEMENT

1. Appellant(s): Brandon M. Jefferson
2. Judge: Jerry A. Wiese
3. Appellant(s): Brandon M. Jefferson
Counsel:

Brandon M. Jefferson #1094051

P.O. Box 1989

Ely, NV 89301
4. Respondent (s): State of Nevada
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212
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Respondent(s)’s Attorney Licensed in Nevada: Yes
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6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: Yes,

Date Application(s) filed: April 10, 2019

9. Date Commenced in District Court: April 10, 2019
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
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STEVEN B. WOLFSON

Clark County District Attorney.
Nevada Bar #001565

JAMES R. SWEETIN

Chief D%:uty District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Electronically Filed
6/20/2019 4:33 PM
Steven D. Grierson

CLERE OF THE COEE

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-vs- CASE NO: A-19-793338-W
C-10-268351-1

BRANDON JEFFERSON,
#2508991 DEPT NO: XXX

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER

DATE OF HEARING: JUNE 4, 2019
TIME OF HEARING: 8:30 AM

THIS CAUSE having presented before the Honorable DAVID BARKER, District
Judge, on the 4th day of June, 2019; Petitioner not being present, proceeding IN PROPER
PERSON; Respondent being represented by STEVEN B. WOLFSON, Clark County District
Attorney, by and through DAVID L. STANTON, Chief Deputy District Attorney; and having

considered the matter, including briefs, transcripts, arguments of counsel, and documents on

file herein, the Court makes the following Findings of Fact and Conclusions of Law:

1
I
1
1
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PROCEDURAL HISTORY

On November 5, 2010, the State filed an Amended Information charging Brandon
Jefferson (“Defendant™) as follows: Counts 1, 3, 5,7, 9; and-10: Sexual Assault with a Minor
Under the Age of 14 (Category A Félony —NRS 200.364; 200.366); Counts 2, 4, 6, 8, and 11:
Lewdness with a Child Under the Age of 14 (Category A Felony — NRS 201.230). That same
day, Defendant pleaded “not guilty.”

On March 25, 2011, Defendant filed a “Motion to Suppress Unlawfully Obtained
Statement” in which he argued that he did not knowingly and voluntarily waive his Miranda’
rights and that his confession to police was coerced. The State opposed the Motion on April

6,2011. On June 2, 2011, the Court held a Jackson v. Denno? hearing, during which the Court

received several exhibits and testimony from Detective Matthew Demas. After entertaining
argument from counsel, the Court verbally denied Defendant’s Motion. =A written order
followed thereafter on June 16, 2011.

Meanwhile, on April 13, 2011, Defendant also filed a “Motion in Limine to Preclude
Inadmissible 51.385 Evidence,” in which he argued that the child victim’s statements to other
people regarding sexual abuse were hearsay and that admission of the statements would violate
the Confrontation Clause. The State opposed the Motion on April 27, 2011, reasoning that it
was premature because the availability of th;: child victim, as well as other witnesses, was not
yet confirmed. The Court held an evidentiary hearing on the matter, thereafter, it decided that
statements the victim made to her mother were admissible, but statements made to Detective
Demas were not, barring additional developments. A written order denying in part and
granting in part Defendant’s Motion was then filed on January 17, 2012.

On October 19, 2011, Defendant filed in a proper person a Motion to Dismiss Counsel
in which he expressed dissatisfaction with counsel’s performance, particularly counsel’s
alleged disregard of Defendant’s strategy suggestions. Defendant advised the Court that his

issues with counsel were: 1) counsel had not given Defendant his full discovery; 2) counsel

' Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602 (1966).
2378 U.S. 368, 84 5. Ct. 1774 (1964).

2
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had not made phone calls to Defendant’s family members as Defendant asked; and 3) counsel
failed to obtain Defendant’s work records. After a di.scussion, the Court verbally denied the
Motion. A written order then followed on November 1, 2011.

On November 16, 2011, the State filed a Second Amended Information which included
the same substantive charges and minor grammatical/factual corrections.

On July 16, 2012, the State filed a “Motion in Limine to Preclude Improper Testimony
from Defendant’s Expert Witness.” Primarily, the Motion argued that defense expert Dr.
Chambers could not argue about Defendant’s psychiatric state during his interview with Dr.
Chambers, as the State would not have a fair opportunity to rebut the “state of mind” evidence.
Alternatively, the State requested a psychiatric evaluation of Defendant. Defense counsel then
informed the Court, on July 26, 2012, that it did not intend to present such evidence.
Accordingly, the Court denied the State’s Motion as moot.

Jury selection began on July 30, 2012, but bccause_‘of the disturbing nature of the
charges and other difficulties, jury selection proved difficult. On August 1, 2012, the jury was
sworn and Defendant’s trial began. A week later, the jury retired to deliberate. Two hours
later, the jury found Defendant guilty of Counts 1, 2, 4, 9, and 10, and not guilty of Counts 3,
5,6,7,and 8.3

On October 23, 2012, Defendant appeared with counsel for a sentencing hearing. At
the outset, the parties discussed whether Counts 1 and 2 merged, and the State informed the
Court that it was not opposed to dismissing Count 2. The Court then adjudicated Defendant
guilty pursuant to the jury’s verdict and entertained argument from the State and defense
counsel.- The Court then sentenced Defendant to a $25 Administrative Assessment Fee, $150
DNA Analysis Fee, and incarceration in the Nevada Department of Corrections as follows:
Count 1 — Life with parole eligibility after 35 years; Count 4 — Life with parole eligibility after
10 years, to run concurrent with Count 1; Count 9 — Life with parole eligibility after 35 years,

to run consecutive with Counts 1 and 4; and Count 10 — Life with parole eligibility after 35

3 The State voluntarily dismissed Count 11 on August 7, 2012, and the relevant jury instructions and verdict form were amended
accordingly.

3
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years, to run concurrent with Counts 1, 4, and 9, with 769 days’ credit for time served. The
Court also ordered Defendant to pay $7,427.20 in restitution, and held that if he were released
from prison, Defendant would be required to register as.a sex offender pursuant to NRS
Chapter 179D; and would be subject to lifetime supervision pursuant to NRS 179.460.

A Judgment of Conviction was entered on October 30, 2012, and Defendant filed a
Notice of Appeal on November 14, 2012. In a lengthy unpublished order, the Nevada Supreme
Court affirmed Defendant’s Convictions and Sentence, reasoning that none of his 11
contentions of error were meritorious. Jefferson v. State, No. 62120 (Order of Affirmance,
July 29, 2014). In particular, the Nevada Supreme Court ruled that the Court did not err by
denying Defendant’s “Motion to Suppress Unlawfully Obtained Statement” because
Defendant was properly read his Miranda rights, the discussion with detectives was
appropriate and not coercive, and the detectives’ allegedly “deceptive interrogation
techniques,” were neither coercive nor likely to produce a false confession. Id. at 3-4, The
Supreme Court further rejected Defendant’s allegations of prosecutorial misconduct and held
that the Court did not abuse its discretion by admitting evidence of jail phone calls between
Jefferson and his wife, adxhitting testimony from the victim’s mother and brother about the
sexual abuse, or declining to give Defendant’s proposed jury instructions. Id. at 5-10; 13-14.
Finally, the Supreme Court held that sufficient evidence supported the jury’s verdict because
“the issue of guilt was not close given the overwhelming evidence presented by the State.” Id.
at 11-12, 16. Thereafter, remittitur issued on August 26, 2014,

On October 2, 2014, Defendant filed, in proper pérson, a timely Post-Conviction
Petition for Writ of Habeas Corpus. Shortly thereafter, the State filed a Motion to Appoint
Counsel, reasoning that that it was in everyone’s best interest to appoint counsel to assist
Defendant in post-conviction matters. The Court granted the Motion and Attorney Matthew
Lay confirmed as counsel on October 28, 2014.

On December 22, 2015, Defendant filed, with thé assistance of counsel, a Supplemental
Petition for Writ of Habeas Corpus. The State responded to both on April 5, 2016, On August
3, 2016, the district court entered its Findings of Facts, Conclusions of Law and Order denying

4
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the petition.

Petitioner appealed the findings, and the Nevada Court of Appeals affirmed in a
published opinion on December 28, 2017. Jefferson v. State, 133 Nev. __, _ , 410 P.3d 1000
(2017).

On May 2, 2019, Petitioner filed the instant second Petition for Writ of Habeas Corpus.
The State responded on May 28, 2019. In a hearing on June 4, 2019, this Court deﬁied the
petition.

FACTUAL BACKGROUND

In the summer of 2010, Defendant and his wife, Cindy, lived together with their two
children, “CJ” and Brandon Jr. CJ was five years old and Brandon Jr. was seven years old.
Defendant stayed home with the children while Cindy worked at a retail store.

On September 14, 2012, Cindy and Defeﬁdant got into an argument and Defendant
walked out of the apartment. Cindy could not find Defendant so she went to pick up the
children from school. When the three returned back to the apdrtmcnt, Cindy told her children
that she and Defendant were struggling. Cindy told them that if Defendant did not come home
today, Cindy was going to leave Defendant and it would just be the three of them. Cindy told
them they would need to work together, stick together, and to not keep any secrets from each
other. Cindy and her children did a “pinky swear” then continued eating dinner. Cindy told her
children not to keep secrets from her and did “pinky promises” on other occasions as well.

Later that evening, CJ told Cindy that she had a secret to tell her. CJ told her mother
that when she was at work, Defendant takes her into his bedroom and makes her suck his “tee
tee” (referring to his penis). CJ also told Cindy that Defendant pulls down her pants and puts
his “tee tee” down “there” (referring to her private area). Cindy immediately called 9-1-1 and
took CJ to the hospital. |

At the hospital, CJ underwent a physical examination by Dr. Theresa Vergara. Las
Vegas Metropolitan Police Department (“LVMPD*) Detectives Matt Demas and Todd
Katowich were dispatched to the hospital based on the 9-1-1 phone call. Once they arrived,

4 At times in the record, “tee tee” is also spelled “ti ti.”

5
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the detectives conducted separate interviews of all three family members.

Afterwards, the detectives placed Defendant under arrest. They brought Defendant to
their central detective bureau for an interview where he was first offered water and a chance
to use the restroom. Defendant was advised of his Miranda warnings, stated he understood his
rights and agreed to speak with the detectives.

At the outset, Defendant denied having any sexual contact with CJ. However, as the
interview progressed, Defendant admitted to multiple sexual contacts with CJ. Defendant
described one occasion where he was in his room, drinking alcohol, and CJ came into the
room. Defendant claimed that CJ pulled his penis out of his pants and began rubbing his penis.
Defendant described CJ sucking on his penis for 2-3 minutes before he pushed her head away.
Defendant also stated that CJ would come into his room on other occasions, climb on top of
him, pull his pants down, and rub her vagina on his penis. Defendant initially told the
detectives that thi§ only happened once, but later claimed no more than three times. The
interview lasted 45 minutes. |

| At ;crial, CJ testified Defendant began sexually abusing her when she was five years old.

CJ testified that Defendant would stick his penis in her vagina, butt, and mouth on multiple
occasions. CJ testified that on one particular occasion, Defendant told CJ to come into his
room while Brandon Jr. was playing video games. When CJ got to Defendarit room, he closed
the door and took off his pants. Defendant then removed CJ’s pants and had CJ sit on his lap.
Defendant stuck his penis in CJ’s vagina. CJ described that she was on the bed, sitting on
Defendant’s legs when this penetration occurred. CJ stated that Defendant “moved his penis
up and down.” Defendant then stuck his penis in CJ’s mouth and anus.

ClJ testified that vaginal,, anal, and oral penetration occurred three more times. The
second and third time happened in Defendant’s bedroom and the fourth in CJ’s bedroom.
During the second incident, Defendant had CJ come to his bedroom and lie on the bed.
Defendant stuck his penis in CJ’s vagina and mouth, but did not stick his penis in her anus on
this occasion. The third incident happened the same way as the first, with Defendant sticking

his penis in C)’s vagina, mouth, and anus in his bedroom. The fourth incident occurred in CJ’s

6
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bedroom. Defendant came into CJ’s bedroom while she was sleeping on the bottom bunk.
Defendant took CJ’s underwear off anﬂ put his penis in her mouth and vagina. After each
incident, Defendant told CJ not to tell anyone about what happened.
ANALYSIS

L THE PETITION IS PROCEDURALLY BARRED

The claims Petitioner raises here are barred by multiple provisions of NRS Chapter 34,
and Petitioner has failed to demonstrate good cause and prejudice to overcome his defaults.
The instant petition, accordingly, is denied.

A. The petition is time barred.

Defendant’s Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition -that
challenges the validity of a judgment or sentence must be filed
within I year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

ué)reme Court issues its remittitur. For the ?urﬁoses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed .two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed

the Notice within the one-year time limit.
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Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State
v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The
Riker Court found that “[a]pplication of the statutory procedural default rules to post-
conviction habeas petitioné is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

1d. Additionally, the Court noted th;1t procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

Remittitur issued from the Nevada Supreme Court on September 3, 2014. Accordingly,
Petitioner had until September 3, 2015, to file the instant petition. It was not filed until May 2,
2019. Absent a showing of good cause and prejudice, therefore, the petition is time-barred.

For reasons set forth below, Petitioner has failed to demonstrate either.

B. The petition is successive,

Defendant’s Petition is procedurally barred because it is successive. NRS 34.810(2)

reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds
for relief and that the prior determination was on the merits or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have already been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. Second or successive

petitions will only be decided on the merits if the petitioner can show good cause and prejudice.

8
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NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).
The Nevada Supreme Court has stated: “Without such limitations on the availability of

post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court

system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face
of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other
words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S, 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Petitioner is now seeking a second bite at the habeas apple. On October 2, 2014,
Petitioner filed a timely first habeas petition. On December 22, 2015, that petition was
supplemented after this Court appointed counsel. The instant petition is Petitioner’s second.
The claims raised in the first were addressed in a Findings of Fact, Conclusions of Law and
Order filed by this Court on August 3, 2016. Accordingly, any new claims raised by Petitioner
are an abuse of the writ, and any claims which Petitioner has previously raised must be
dismissed as they are successive. |

C. Grounds 1 and 3 are barred by the law-of-the-case doctrine and res judicata.

Grounds 1 and 3 have been previously raised and rejected. Those holdings are now the
law of the case and governed by principles of res judicata.

“The law of a first appeal is law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the

case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of
the case doctrine, issues previously decided on direct appeél may not be reargued in a habeas

9
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petition. Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing McNelton v.
State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this Court cannot
overrule the Nevada Supreme Court, and previously litigated issues are barred by res judicata.
NEV. CONST. Art. VI § 6; see Mason v. State, 206 S.W.3d 869, 875 (Ark. 2005) (recognizing
the doctrine’s applicability in the criminal context); see also York v. State, 342 S.W. 528, 553

(Tex. Crim. Appl. 2011). Accordingly, by simply continuing to file motions with the same
argumeﬁts, his motion is barred by the doctrines of the law of the case and res judicata, Id.;
Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).

In Ground 1, Petitioner alleges that the district court should havé granted his Motion
to Dismiss Counsel and Appoint Alternate Counsel because counsel failed to challenge the
“State’s theory that [he] was unemployed with the opportunity to commit these crimes because
he was home while Ms. Lamug worked.” Pet. 10. This issue has been raised before, both on
direct appeal and in the first habeas petition. The Nevada Supreme Court held that (1) the
conflict was minimal énd (2) Petitioner’s request was untimely. Jefferson, No. 62120 at 15. It
also explicitly addressed counsel’s failure to obtain his work records and how counsel had
“explained that the work records were not relevant and that leaving the records with a client
in custody is risky because nothing is private in jail.” Id. It declined to find that the district
court had erred. Id.

When the issue was raised again in the first habeas petition, this Court rejected it in its

August 3, 2016, Findings of Fact, Conclusions of Law and Order:

Defendant had indicated to the Court that he wanted to terminate Mr.
Cox because he failed to get employment records and failed to make
phone calls to Defendant’s family. TT, Nov. 1, 201 1, at p.3. Mr. Cox
indicated that he did not think the employment records were relevant
to Defendant’s defense in the case. Id. at pp.5-6. This was especially
true in light of the fact that there was no specific time period pled in
the charging document. Id. at p.6. As a result of this exchange, the
State simply advised the Court that Defendant had stated in his
statement to police that he had lost his job. Id. Thus, Defendant’s
complaint that he wanted the Court to dismiss defense counsel
because counsel failed to get Defendant’s employment records was
nonsensical as the employment records were not relevant to
Defendant’s defense as Defendant, by his own admission, was
unemployed when he sexually abused his daughter.
Order at 23-24.

10
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The Nevada Court of Appeals similarly rejected Petitioner’s argument that there

was a conflict of interest which arose out of the motion or the bar complaint:

Because we hold the filing of a bar complaint does not create a per se
conflict of interest that rises to the level of a violation of the Sixth
Amendment, and Jefferson did not assert that the filing of the bar
complaint adversely affected his counsel's behavier or caused his
counse] to defend him less diligently, he did not present a conflict-of-
interest claim that would entitle him to relief. The district court
therefore did not err by denying his claim without conducting an
evidentiarv hearing. Accordingly, we affirm the district court order
denying Jefferson's postconviction petition for a writ of habeas
COrpus.

Jefferson v. State, 133 Nev. , ,410P.3d 1000, 1004 (Nev. App. 2017).

Because Petitioner has previously litigated the questions of whether the district court
erred in denying his motion to dismiss counsel, whether there was a conflict, and whether
counsel should have sought work records, Ground 1 is barred by the law of 'thc case doctrine
and res judicata. |

Ground 3 is similarly barred by the law of the case doctrine and res judicata. There,
Petitioner alleges that his trial and appellate counsel were ineffective for failing to adequately
challenge the voluntary nature of his statement. This issue has been extensively litigated. Trial
éounsel filed a Motion to Suppress his statement on March 11, 2011. The district court’s denial
of that motion was raised on appeal. Jefferson, No. 62120 at 4 n.1 (“[T]he circumstances show
Jefferson voluntarily waived Miranda.”). This holding is now the law of the case.

For these reasons, Grounds 1 and 3 are barred by thé law of'the case doctrine in addition
to the other procedural bars.

D. Petitioner’s substantive claims are waived.

NRS 34.810(1)(b) reads:

The court shall dismiss a petition if the court determines that:

(b) The Fetitioner’s conviction was the result of a trial and the
grounds for the petition could have been:

(2) Raised in a direct appeal or a prior petition for a writ of habeas
corpus or postconviction relief.

11
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The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings...[A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceedings.”
Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on other grounds by Thomas V. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

court must dismiss a habeas petition if it presents claims that either were or could have been
presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner.” Evans v. State,
117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001).

To the extent that any of Petitioner’s claims can be construed as anything other than
allegations that he received ineffective assistance of counsel at trial or appeal, they are waived
for purposes of his habeas petition.

II. PETITIONER HAS FAILED TO DEMONSTRATE GOOD CAUSE AND

PREJUDICE TO OVERCOME THE PROCEDURAL BARS

A showing of good cause and prejudice may overcome procedural bars. To avoid
procedural default, a defendant has the burden of pleading and proving specific facts that
demonstrate good cause for his failure to present his claim in earlier proceedings or to
otherwise comply with the statutory requirements. See Hogan v. Warden, 109 Nev. 952, 959-
60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 659, 764
P.2d 1303, 1305 (1988).

“To establish good cause, [a petitioner] must show that an impediment external to the

defense prevented their compliance with the applicable précedural rule. A qualifying
impediment might Be shown where the factual or legal basis for a claim was not reasonably
available at the‘time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)
(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.]” Id. at 621, 81 P.3d at 526. Examples of good cause include interference by State

officials and the previous unavailability of a legal or factual basis. See State v. Huebler, 128
12

W:201002010R\177\35\10F17735-FFCO-(JEFFERSON_BRANDON_06_04_2019)-001.DOCX

98




W 08 w1 O B W N e

[ TR N T 6 T N TR 6 TR Y T W R N R N e T e T e i e
0 ~1 G W B W N = O W e NN R W N = O

Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012).

To find good cause there must be a “substantial reason; one that affords a legal excuse.”
Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (quoting Colley v. State, 105
Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Clearly, any delay in the filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

Petitioner has failed to demonstrate good cause to overcome the procedural bars to his
petition. First, it appears that the instant second petition is being raised solely to exhaust claims
that the United States District Court for the District of Nevada found were unexhausted.
Inasmuch as Petitioner is alleging that his attempt to exhaust his claims in state court provide
good cause to overcome the procedural bars to his case, this fails. See Colley v. State, 105
Nev. 235, 236, 773 P.2d 1229, 1230 (1989) abrogated by statute on other grounds as
recognized by State v. Huebler, 128 Nev. 192, 197 n.2, 275 P.3d 91, 95 n.2 (2012); Shumway

v. Payne, 223 F.3d 982, 989 (9th Cir. 2000) (recognizing Washington’s procedural default
rules as “adequate and independent state” law that “bars her claims from federal habeas
review.”). _

Second, Petitioner cites Martinez V. Ryan, 566 U.S.1, 132 S.Ct. 1309 (2012), and argues
that his post-conviction counse! failed to fully raise his claims below. Pet. 15, 17. Petitioner
apparently believes that Martinez grants him a constitutional right to effective counsel on
habeas review because ineffective assistance of counsel claims cannot be raised on direct
appeal and therefore constitutes good cause to overcome thé procedural baré. Id. Petitioner is
incorrect.

There is no right to the appointment of counsel. in post-conviction proceedings.
Coleman v, Thompson, 501 U.S. 722, 111 S.Ct. 2546‘(1991); McKague v. Warden, 112 Nev.
159, 912 P.2d 255 (1996) (“[t]he Nevada Constitution...does not guarantee a right to counsel

in post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States Constitution.”).

McKague specifically held that, with the exception of NRS 34.820(1)(a),’ one does not have

5 NRS 34.820(1)(a) requires the appointment of post-conviction counsel when a petitioner is under a sentence of death.
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“[a]ny constitutional or statutory right to counsel at all” in post-conviction proceedings. 112
Nev. at 164, 912 P.2d at 258.

- Martinez did nothing to change this long-established rule in Nevada. Martinez created
a narrow equitable exception to the procedural default rules in federal habeas litigation.
Martinez, 566 U.S. at 14-15, 132 S.Ct. at 1319. The Martinez Court explicitly narrowed its
holding: “state collateral cases on direct review from state courts are unaffected by the ruling
in this case.” Id. at 1320. Martinez thus doés not apply in the context of NRS Chapter 34.

The Nevada Supreme Court was expressly presented with the question of whether

Martinez could demonstrate good cause to overcome procedural bars:

We have consistently held that the ineffective assistance of post-
conviction counsel in a noncapital case may not constitute “good
cause” to excuse procedural defaults. See McKague, 112 Nev. at 163—
65, 912 P.2d at 258; ¢f Crump, 113 Nev. at 303 & n. 5, 934 P.2d at
253 & n. 5; Mazzan v. Warden, 112 Nev. 838, 841, 921 P.2d 920,
921-22 (1996). This is because there is no constitutional or statutory
right to the assistance of counse! in noncapital post-conviction
proceedings, and “[w]here there is no right to counsel there can be no

" deprivation of effective assistance of counsel.” McKague, 112 Nev.
at 16465, 912 P.2d at 258.

Martinez v. Ryan does not address state procedural bars

Brown argues that Martinez changes this court's jurisprudence
holding that ineffective assistance of post-conviction counsel
provides good cause to excuse a state t?rocedural bar only when
appointment of that counsel was mandated by statute. We disagree.

Brown v. McDaniel, 130 Nev. 565, 569, 331 P.3d 867, 870 (2014) (internal footnote omitted).

Moreover, even if Brown did not squarely foreclose any attempt to demonstrate good
cause under Martinez to overcome the default rules of NRS Chapter 34, Martinez was decided
on March 20, 2012, seven months before Petitioner’s Judgment of Conviction was filed and
several years before Petitioner filed his first post-conviction habeas petition. Accordingly, the
necessary law and facts needed to bring a challenge to post-conviction counsel have been
available to Petitioner since before post-conviction counsel was ever appointed. Remittitur
issued from his post-conviction appeal on January 30, 2018, and the instant second petition
was not mailed until March 24, 2019. Accordingly, any claim of ineffective assistance of post-

conviction counsel is now itself time-barred and cannot be good cause sufficient to overcome
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the procedural bars. Rippo v. State, 134 Nev. Adv. Op. 53, 423 P.3d 1084, 1094, amended on
denial of reh'g, 432 P.3d 167 (Nev. 2018) (“[W]e have also recognized that an ineffective-
assistance-of-counsel claim cannot be asserted as cause to excuse the procedural default of
another claim for relief if the ineffective-assistance claim is itself defaulted.”).

Third, Petitioner alleges that the district court’s failure to hold an evidentiary hearing
or address several of his previous claims are “impediments external to the defense.” Pet. 6-8.
Even assuming, arguendo, that this were true, Petitioner cannot demonstrate good cause
because Petitioner has filed the instant second petition more than a year after remittitur issued
from his appeal of the denial of his first petition. Accordingly, Petitioner’s claims of good
cause on pages 6-8 of the instant petition are each independently time-barred. Rippo, 134 Nev.
at _,423 P.3d at 1094.

To the extent that Petitioner is attempting to demonstrate géod cause beyond an attempt
to exhaust his claims and use Martinez, he similarly fails. In Ground 1, for example, Petitioner -
claims that counsel should have been dismissed because there was a conflict of interest. This
claim has been available to—and raised by—Petitioner several times. Petitioner cannot show
good c;ause to overcome the procedural bars to a claim that has already been litigated. In
Ground 2, Petitioner is alleging for the first time that trial, appellate, and post-conviction
counsel were ineffective for fﬁiiing to challenge the probable cause which led to his arrest as
a means of suppressing his statement. Pet. 12 (“[A]ny reasohably competent defense lawyer
knows that arresting free citizens of the United States for investigation violates the Fourth
Amendment.”). The law and facts necessary to raise Ground 2 have similarly been available
to Petitioner throughout the course of his case and cannot now demonstrate good cavse 1o
overcome the procedural bars to his untimely and successive second petition. In Ground 3,
Petitioner alleges that trial, appellate, and post-éonviction counsel were ineffective for failing
to allege that Petitioner invoked his right to remain silent when he said, “[t]hat’s about it, that’s
all I can say,” in response to a question. Pet. 16. Again, the law and facts necessary to raise
this claim have not changed throughout the course of this case, and Petitioner has failed to

demonstrate good cause for failing to raise it until the untimely and successive second petition.

15

W:201002010F\L 77\35110F 1 7735-FFCO-(JEFFERSON . BRANDON_06_04_2019)-001.DOCX

101




O 00 ~1 G B W N e

[ TR N TR N TR NG TR & S N TR N TR N S N R R e e e
G ~1 G L AW N k= O WY e NN R W e O

Finally, in Ground 4, Petitioner alleges that he is “actually, factually, and legally innocent,”
but the law and facts necessary to raise that claim, like with each of the other claims raised,
have been available to Petitioner throughout the course of his trial. Pet. 19.

Nor can Petitioner demonstrate prejudice to overcome the bars to his claims. In order
to establish prejudice, the defendant must show “‘not merely that the errors of [the
proceedihgs] created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.’”
Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) (quoting United States v.
Frady, 456 U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)).

Petitioner has failed to demonstrate prejudice to overcome the procedural bars because
each ground is meritless. The Sixth Amendment to the United States Constitution provides
that, “[iJn all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance
of Counsel for his defense.” The United States Supreme Court has long recognized that “the
right to counsel is the right to the effective assistance of counsel.” Strickland v. Washington,
466 U.S. 668, 686, 104 S.Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138,
865 P.2d 322, 323.(1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove

he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of
Strickland, 466 U.S. at 686-87, 104 S.Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865
P.2d at 323. Under the Strickland test, a defendant must show first that his counsel’s

representation fell below an objective standard of reasonableness, and second, that but for
counsel’s errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison
v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test).

'“[T]here is no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S.Ct. at 2069.

7
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The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.”” Jackson v. Warden 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. Se¢e
Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the
“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should “second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” 1d. To be effective, the constitution “does not require that counsel
do what is impossible or unethical. If there is no béna fide defense to the charge, counsel
cannot create one and may disserve the interests of his client by attempting a useless charade.”

United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S.Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”

Strickland, 466 U.S. at 689, 104 S.Ct. at 689. “Strategic choices made by counsel after

thoroughly investigating the plausible 6ptions are almost unchallengeable.” Dawson v. State,
108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel’s
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challenged conduct on the facts of the particular case, viewed as of the time of counsel’s
conduct.” Strickland, 466 U.S. at 690, 104 S.Ct. at 2066.

Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the-result of the trial would have been
different. McNelton v. State, 115 Nev.~396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S.Ct. at 2064). “A reasonable probability is a probability

sufficient to undermiﬁe confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S.Ct. at 2064-65, 2068).

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the

 disputed factual allegations underlying his ineffective-assistance claim by a preponderance of

the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). Furthermore,

claims of ineffective assistance of counsel asserted in a petition for post-conviction relief must
be supported with specific factual allegations, which if true, would entitle the petitioner to

relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked”

allegations are not sufficient, nor are those belied and repelled by the record. Id. NRS
34.735(6) states in relevant part, “[P,etitioner] must allege specific facts supporting the claims
in the petition[.] . . . Failure to allege specific facts rather than just conclusions may cause your
petition to be dismissed.” (emphasis added).

There is a strong presumpti»on that appellate counsel’s performance was reasonable
and fell within “the wide range of reasonable professional assistance.” See United States v.
Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 5.Ct. at

2065. A claim of ineffective assistance of appellate counsel must satisfy the two-prong test
set forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923 P,2d 1102, 1114 (1996). In
order to satisfy Strickland’s second prong, the defendant must show that the omitted issue
would have had a reasonable probability of success on appeal. Id.

1

1
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The professional diligence and competence required on appeal involves “winnowing
out weaker arguments on appeal and focusing on one central issue if possible, or at most on a
few key issues.” Jones v. Barnes, 463 U.S. 745; 751-52, 103 S.Ct. 3308, 3313 (1983). In
particular, a “brief that raises every colorable issue runs the risk of burying good arguments .
.. in a verbal mound made up of strong and weak contentions,” Id. at 753, 103 S.Ct. at 3313.
For judges to second-guess reasonable professional judgments and impose on appointed
counsel a duty to raise every ‘colorable’ claim suggested by a client would disserve the very
goal of vigorous and effective advocacy.” Id. at 754, 103 S.Ct. at 3314,
a. Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 1.
As Petitioner has previously and unsuccessfully argued that his motion to fire counsel
should have been granted, he cannot demonstrate prejudice here. This Court found that there
was no conflict which rendered counsel .ineffective, FCL at 20-21. It relied on the Supreme

Court’s finding that any conflict was “minimal.” Id. at 21 (citing Jefferson, No. 62120 at 15).

The denial of this issue was then raised in Petitioner’s post-conviction appeal and was once
more rejected. Jefferson v. State, 133 Nev. ., _ , 410 P.3d 1000, 1004 (Nev. App. 2017).
Accordingly, Petitioner’s claim that he was denied the right to “effective and conflict free
counsel at all stages of a criminal prosecution” is meritless and cannot show prejudice. Pet. 9.

This Court denies the instant second petition as to Ground 1.

b, Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 2, his claim that the police lacked probable
cause to arrest him _

Ground 2 is similarly meritless. The Nevada Supreme Court has held that “[p]robable
cause exists if the facts and circumstances known to the officer warrant a prudent man in
believing that a felony has been committed by the person arrested.” Washington v. State, 94
Nev. 181, 183-84, 576 P.2d 1126, 1128 (1978).

Here, the victim told her mother that her father had forced her to perform oral sex on
him. Jefferson, No. 62120 at 1. Specifically, she said, “daddy makes me suck his ti ti.” Tr.
Evid. Hr. (12/08/2011) at 21. The victim’s mother then called thé police and relayed that

19
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information to them. Jefferson, No. 62120 at 1, Sexual assault is a felony, and the forceful
insertion of a penis into the mouth without consent satisfies the elements of that felony. NRS
200.366. As the victim had only one father, there was no question about Petitioner’s identity.
This is sufficient to demonstrate probable cause.

Petitioner asserts that the “inconsistent‘ statements of a young girl describing sexual
assault” are insufficient to satisfy probable cause, citing Stoot v. City of Everett, 582 F.3d 910,
913-14, 918-21 (9th Cir. 2009). Pet. 13. Stoot is inapposite. There, the Ninth Circuit held that
while “[1]Jaw enforcement officers may obviously rely on stéltements made by the victims of a
crime to identify potential suspects,” “three factors, taken together” determined that the
statements made by the child victim were unreliable and therefore insufficient to show
probable cause. Stoot, 582 F.3d at 919. First, as a four-year-old, the victim was reporting on
events that happened “over a year” earlier. Id. Second, the victim’s answers were inconsistent.
Id. at 920. Third, the victim “at one point confused [the defendant] with another boy.” Id.
Rather than adopting the per se rule that inconsistent statements automatically make the
content of the statements unreliable for a determination of probable cause, the Ninth Circuit
conducted a fact-based inquiry before determining that the three factors together rendered the
victim’s statements. unreliable. Id. at 919. The inconsistent statements, accordingly, must be
taken in conjunction with everything else. '

Here, unlike in Stoot, the victim was not reporting on events that happened over
a year before, nor—understandably—did she confuse her father with anyone else. Indeed, the
Amended Information alleged that the conduct occurred ih the month leading up to the victim’s
disclosure to her mother, AINF at 1 (alleging that the counts occurred between August 1, 2010
and September 14, 2010); Tr. Evid. Hr. (12/08/2011) at 5-6 (testimony of victim’s mother
regarding conversation on September 14, 2010). While the victim did, as Petitioner correctly
asserts, give inconsistent statements, this is not enough under Stoot to render the arrest
unreasonable or unsupported by probable cause. The victim was “sad,” “embarrassed,” and a
“little bit shy” when she was speaking with detectives. Id. at 35. Nevertheless, she understood

the questions and gave appropriate answers to each, Id. Her statement to the police was reliable
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and sufficient to support probable cause.

Because the victim was reliable and provided detectives with the facts and
circumstances to reasonably believe that Petitioner had committed sexual assault, Petitioner’s
arrest was supported by probable cause. Accordingly, Petitioner cannot demonstrate prejudice
sufficient to overcome the procedural bars to Ground 2.

¢. Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 3.
Petitioner was asked during his voluntary staterﬁent what was “causing this behavior.”

Petitioner’s Exhibit 3(a). In response, he answered:

[—what—I maybe—maybe um, what—what—me not having money.
You know, I having [sic] a beer every now and then. That’s about it.
That’s all I can say.

Petitioner now is claiming that his response to this question should have been raised by
trial, appellate, and post-conviction counsel as an invocation of his right to remain silent. The
record belies any claim that this was an invocation of the right to remain silent. Hargrove, 100
Nev. at 502, 686 P.2d at 225. Instead, Petitioner is saying that he had nothing more to say in
response to that question. He was asked a specific question, he answered that, and then he told
the detectives that his answer was complete. Indeed, immediately thereafter, the detective
asked Petitioner what goes on when the victim would come to his room. Petitioner kept talking,

as he had for the first twenty-six pages of the transcript:

I don’t ask her to come to my room, sir. I mean it’s—I mean [ give
her a little hug, a little kiss or something like that.

Petitioner’s Exhibit 3(a).

Petitioner’s response after allegedly invoking his right is inconsistent with an
unequivocal invocation as the Fifth Amendment requires. See Dewey v. State, 123 Nev, 433,
488, 169 P.3d 1149, 1152 (2007) (quoting Davis V. Uniteci States, 512 U.S. 452, 461-62, 114
S.Ct. 2350, 129 L..Ed.2d 362 (1994) (holding that police are not required to stop questioning a

suspéct who has waived his or her Miranda rights unless the suspect subsequently proffers “an
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‘unambiguous and unequivocal™ invocation of the right to remain silent or the right to an
attorney). As the Supreme Court held, detectives had properly informed him of his rights,

asked him if he understood, and received an affirmative answer. Jefferson, No. 62120, at4 n.1.

The Court, accordingly, held that Petitioner’s argument that “his waiver of his Miranda rights
was not voluntary ... lacks merit.” Id. Although the Nevada Supreme Court has not previously
addressed the partibular issue Petitioner is raising in Ground 3, its finding that the statement
was voluntary is still the law of the case.

Indeed, his is just another attempt at challenging the voluntary nature of his statement
to the police by changing the argument. He cannot overcome the law of the case by
repackaging old arguments with new facts. The Nevada Supreme Court has already held that
the confession was voluntary, and that holding is now the law of the case despite Petitioner’s
attempts to alter his argument. “The doctrine of the law of the case cannot be avoided by a
more detailed and precisely focused argument subéequently made after reflection upon the
previous proceedings.” Hall v. State, 91 Nev. 314,316, 535 P.2d 797, 799 (1975).

d. Petitioner has failed to demonstrate either good cause or prejudice to
overcome the procedural bars to Ground 4, his actual innocence claim.

In his petition, Petitioner seems to be raising a claim of actual innocence. See Pet. 19-
22. A review of the substantive arguments within, however, reflect that Petitioner is réaily
only just attacking the legal sufficiency of his conviction. As explained by the United States
Supreme Court, actual innocence means factual innocence not mere legal insufficiency.
Bousiey v. United States, 523 U.S. 614, 623, 118 8.Ct. 1604, 1611 (1998); Sawyer v. Whitley,
505 U.S. 333, 338-39, 112 S.Ct. 2514, 2518-19 (1992).

Actual innocence is a stringent standard designed to be applied only in the most

extraordinary situations. Pellegrini, 117 Nev. at 876, 34 P.3d at 530. The United States Court
of Appeals for the Eighth Circuit has “rejected free-standing claims of actual innocence as a
basis for habeas review stating, ‘[c]laims of actual innocence based on newly discovered
evidence have never been held to state a ground for federal habeas relief absent an independent

999

constitutional violation occurring in the underlying state criminal proceeding.’”” Meadows v.
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Delo, 99 F.3d 280, 283 (8th Cir. 1996) (citing Herrera v. Collins, 506 U.S. 390, 400, 113 S.Ct.

853, 860 (1993)). To establish actual innocence of a crime, a petitioner “must show that it is

more likely than not that no reasonable juror would have convicted him absent a constitutional
violation.” Pellegrini, 117 Nev. at 887, 34 P.3d at 537 (emphasis added). However, “[w]ithout
any new evidence of innocence, even the existence of a concededly meritorious constitutional
violation is not itself sufficient to establish a miscarriage of justice that would allow a habeas
court to reach the merits of the barred claim.” Schlup v. Delo, 513 U.S. 298, 316, 115 S.Ct.
851, 861 (1995).

Once a defendant has made such a showing, he may then use the claim of actual

innocence as a “gateway” to present his constitutional challenges to the court and require the
court to decide them on the merits. Schlup, 513 U.S. at 315, 115 S.Ct. at 861. Furthermore,
the newly discovered evidence suggesting the defendant’s innocence must be “so strong that
a court cannot have confidence in the outcome of the trial.” Id. at 316, 115 S.Ct. at 861.

Here, Petitioner does not even attempt to establish factual innocence. Instead, despite
asserting innocence several times, he spends the next several pages challenging (1) the
admissibility of the victim’s statements and (2) the State’s theory of the case. Pet. 19-22. None
of this information is new. Petitioner cannot overcome the procedural bars to his claim by
raising information which he has known about since trial. He attempts to circumvent the
procedural default rules by claiming that he had every intention of bringing these claims in his
first habeas petition, but his counsel failed to do so. Pet. 20. This is not an issue extrinsic to
the defense.

Moreover, to the extent that Petitioner is claiming that his first habeas counsel was
ineffective, that claim is itself time barred. Rippo v. State, 134 Nev. Adv. Op. 53, 423 P.3d
1084, 1094, amended on denial of reh'g, 432 P.3d 167 (Nev. 2018) (“[W]e have also
recognized that an ineffective-assisfance-of—counscl claim cannot be asserted as cause to
excuse the procedural default of another claim for relief if the ineffective-assistance claim is
itself defaulted.”). Further, as Petitioner was not facing death, he was not entitled to counsel

in the initial petition, and his claim of ineffective assistance of post-conviction counsel,
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therefore, would not be cbgnizable even if it were timely. NRS 34.750; Brown v. McDaniel,
130 Nev. 565, 567, 331 P.3d 867, 869 (2014) (“[P]ost-conviction counsel's performance does
not constitute good cause to excuse the procedural bars under NRS 34.726(1) or NRS 34.810
unless the appointment of that counsel was mandated by statute.”).

Petitioner also fails to demonstrate prejudice. As mentioned previously, he admitted to
the sexual conduct with his daughter in the police interview. The voluntary nature of his
statement was upheld on appeal. Jefferson, No. 62120 (Jul. 29, 2014) at 3. Further, the victim
testified in open court about the sexual abuse by her father. The Nevada Supreme Court

s
addressed the evidence presented against Petitioner thoroughly in its Order of Affirmance:

In this case, C.J. testified with specificity as to four separate occasions
of sexual abuse—three in Jefferson’s bedroom, and one in her
bedroom. She testified that on each of the three occasions in the
master bedroom, Jefferson put his penis in her mouth, vagina, and
anus, and on the fourth occasion, in her bedroom, he put his penis in
her mouth and vagina. Finally, Jefferson’s own confession also
supports the lewdness and sexual assault charges as he stated that on
different occasions C.J. rubbed her vagina against his penis, touched
his penis, and put his penis in her mouth.

Id. at 11-12 (emphasis added).
Regardless of whether the victim’s statement should have been suppressed or the

correctness of the State’s‘ theory regarding Petitioner’s opportunity to commit the abuse, no
reasonable jury member when presented with this evidence. Accordingly, Petitioner cannot
show prejudice sufficient to overcome the mandatory procedurél bars to his actual innocence
claim.

III. THE MOTION TO APPOINT COUNSEL IS DENIED

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 -U.S. 722, 752, 111 S.Ct. 2546, 2566
(1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution . . . does not guarantee a
right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right
to counsel provision as being coextensive with the Sixth Amendment to the United States

Constitution.” McKague speciﬁcally held that with the exception of NRS 34.820(1)(a)
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(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“any constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at
164, 912 P.2d at 258.

However, the Nevada Legislature has given courts the discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indigency is true and

the petition is not dismissed summarily.” NRS 34.750. NRS 34,750 reads:

A petition may allege that the Defendant is unable to pay the costs of
the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court orders
the filing of an answer and a return. In making its determination, the
court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings;

or

(c) Counsel is necessary to proceed with discovery.

(emphasis added). Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel.

This Court denies Petitioner’s motion to appoint counsel. The instant petition raises
issues which are not difﬁcult,‘ and which can be disposed of using the record as it currently
stands as the issues are either time-barred, successive, barred by the law-of-the-case doctrine,
or otherwise meritless. Moreover, Petitioner’s pleading belies any claim that he is unable to
comprehend the proceedings.

For these reasons, Petitioner’s request to have counsel appointed to represent him in his
untimely, successive second habeas petition is denied.

"
/"
H
/
i
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IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING
NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. It reads:

1. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine
whether an evidentiary hearing is required. A petitioner
must not be discharged or committed to the custody of a
Eerson other than the respondent unless an evidentiary

earing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required,
he shall dismiss the petition without a hearing.

3. If the judge or justice determines that an evidentiary

hearing is required, he shall grant the writ and shall set a
date for the hearing,

The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v. State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002).

However, a defendant is entitled to an evidentiary hearing only if his petition is supported by
specific factual allegations, which, if true, would entitle him to relief uniess the factual

allegations are repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605

In the instant case, Petitioner’s arguments are either waived, time-barred, successive,
barred by the law of the case, or meritless. Accordingly, there is no need to expand the record
and Petitioner’s request for an evidentiary hearing is denied. To the extent that Petitioner
believes he should be entitled to an evidentiary hearing to elicit additional evidence, this claim
is without merit. Post-conviction evidentiary hearings are not fishing expeditions, and
Petitioner’s failure to present his claims with specificity at this juncture precludes him from
holding an evidentiary hearing in the hopes of developing them further.

"
1
I
I
"
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ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and is, denied.

DATED this day of June, 2019.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

ief Deputy Distri
Nevada Bar #003202

hjc/SVU

27

W:i20102010F\1 7735\ 0F 1 7735-FFCO-(JEFFERSON_BRANDCN_06_04_2019)-001.DOCX

113




W 0 ~d S th B W R

BN N NN RN NN = e et e e e ek b el e
00 ~3J A L B WO = OO 0 - N B W S

FFCO

STEVEN B. WOLFSON

Electronically Filed
7/17/2019 3:27 PM
Steven D. Grierson

Clark County District Attorey

Nevada Bar #001565

JAMES R. SWEETIN
Chief Deputy District Attorney

Nevada Bar #005144
200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASE NO: A-19-793338-W
C-10-268351-1

BRANDON JEFFERSON,
#2508991 DEPT NO: XXX

Defendant.

THIS CAUSE having presented before the Honorable DAVID BARKER, District
Judge, on the 4th day of June, 2019; Petitioner not being present, proceeding IN PROPER
PERSON; Respondent being represented by STEVEN B. WOLFSON, Clark County District
Attorney, by and through DAVID L. STANTON, Chief Deputy District Attorney; and having

considered the matter, including briefs, transcripts, arguments of counsel, and documents on

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JUNE 4, 2019
TIME OF HEARING: 8:30 AM

file herein, the Court makes the following Findings of Fact and Conclusions of Law:

"
I
"
"
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PROCEDURAL HISTORY

On November 5, 2010, the State filed an Amended Information charging Brandon
Jefferson (“Defendant™) as follows: Counts 1, 3,5, 7, 9, and 10: Sexual Assault with a Minor
Under the Age of 14 (Category A Felony — NRS 200.364; 200.366); Counts 2, 4, 6, 8, and 11:
Lewdness with a Child Under the Age of 14 (Category A Felony — NRS 201.230). That same
day, Defendant pleaded “not guilty.”

On March 25, 2011, Defendant filed a “Motion to Suppress Unlawfully Obtained
Statement” in which he argued that he did not knowingly and voluntarily waive his Miranda’
rights and that his confession to police was coerced. The State opposed the Motion on April
6,2011. On June 2, 2011, the Court held a Jackson v. Denno? hearing, during which the Court
received several exhibits and testimony from Detective Matthew Demas. After entertaining
argument from counsel, the Court verbally denied Defendant’s Motion. A written order
followed thereafter on June 16, 2011.

Meanwhile, on April 13, 2011, Defendant also filed a “Motion in Limine to Preclude
Inadmissible 51,385 Evidence,” in which he argued that the child victim’s statements to other
people regarding sexual abuse were hearsay and‘that admission of the statements would violate
the Confrontation Clause. The State opposed the Motion on April 27, 2011, reasoning that it
was premature because the availabiiity of the child victim, as well as other witnesses, was not
yet confirmed. The Court held an evidentiary hearing on the matter, thereafter, it decided that
statements the victim made to her mother were admissibie, but statements made to Detective
Demas were not, barring additional developments. A written order denying in part and
granting in part Defendant’s Motion was then filed on January 17, 2012.

On October 19, 2011, Defendant filed in a prdper person a Motion to Dismiss Counsel
in which he expressed dissatisfaction with counsel’s performance, particularly counsel’s
alleged disregard of Defendant’s strategy suggestions. Defendant advised the Court that his

issues with counsel were: 1) counsel had not given Defendant his full discovery; 2) counsel

| Miranda v. Arizong, 384 U.S. 436, 86 S. Ct. 1602 (1966).
2378 U.S. 368, 84 S. Ct. 1774 (1964).

2
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had not made phone calls to Defendant’s family members as Defendant asked; and 3) counsel
failed to obtain Defendant’s work records. After a discussion, the Court verbally denied the
Motion. A written order then followed on November 1, 2011.

On November 16, 2011, the State filed a Second Amended Information which included
the same substantive charges and minor grammatical/factual corrections.

On July 16, 2012, the State filed a “Motion in Limine to Preclude Improper Testimony
from Defendant’s Expert Witness.” Primarily, the Motion argued that defense expert Dr.
Chambers could not argue about Defendant’s psychiatric state during his interview with Dr.
Chambers, as the State would not have a fair opportunity to rebut the “state of mind” evidence.
Alternatively, the State requested a psychiatric evaluation of Defendant. Defense counsel then
informed the Court, on July 26, 2012, that it did not intend to present such evidence.
Accordingly, the Court denied the State’s Motion as moot.

Jury selection began on July 30, 2012, but because of the disturbing nature of the
charges and other difficulties, jury selection proved difficult. On August 1, 2012, the jury was
sworn and Defendant’s trial began. A week [ater, the jury retired to deliberate. Two hours
later, the jury found Defendant guilty of Counts 1, 2, 4, 9, and 10, and not guilty of Counts 3,
5,6,7,and 8.3

On October 23, 2012, Defendant appeared with counsel for a sentencing hearing, At
the outset, the parties discussed whether Counts 1 and 2 merged, and the State informed the
Court that it was not oppdsed to dismissing Count 2. The Court then adjudicated Defendant
guilty pursuant to the jury’s verdict and entertained argument from the State and defense
counsel. The Court then sentenced Defendant to. a $25 Administrative Assessment Fee, $150
DNA Analysis Fee, and incarceration in the Nevada Department of Corrections as follows:
Count 1 — Life with parole eligibility after 35 years; Count 4 — Life with parole eligibility after
10 years, to run concurrent with Count 1; Count 9 — Life with parole eligibility after 35 years,

to run consecutive with Counts 1 and 4; and Count 10 — Life with parole eligibility after 35

3 The State voluntarily dismissed Count 11 on August 7, 2012, and the relevant jury instructions and verdict form were amended
accordingly.
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years, to run concurrent with Counts 1, 4, and 9, with 769 days’ credit for time served. The
Court also ordered Defendant to pay $7,427.20 in restitution, and held that if he were released
from'prison, Defendant would be required to register as a sex offender pursuant to NRS
Chapter 179D, and would be subject to lifetime supervision pursuant to NRS 179.460.

A Judgment of Conviction was entered on Qctober 30, 2012, and Defendant filed a
Notice of Appeal on November 14, 2012, In a lengthy unpublished order, the Nevada Supreme
Court affirmed Defendant’s Convictions and Sentence, reasoning that none of his 11
contentions of error were meritorious. Jefferson v. State, No. 62120 (Order of Affirmance,

July 29, 2014). In particular, the Nevada Supreme Court ruled that the Court did not err by

denying Defendant’s “Motion to Suppress Unlawfully Obtained Statement” because
Defendant was properly read his Miranda rights, the discussion with detectives was
appropriate and not coercive, and the detectives’ allegedly “deceptive interrogation
techniques,” were neither coercive nor likely to produce a false confession. Id. at 3-4. The
Supreme Court further rejected Defendant’s allegations of prosecutorial misconduct and held
that the Court did not abuse its discretion by admitting evidence of jail phone calls between
Jefferson and his wife, admitting testimony from the victim’s mother and brother about the
sexual abuse, or declining to give Defendant’s proposed jury instructions. Id. at 5-10; 13-14.
Finally, the Supreme Court held that sufficient evidence supported the jury’s verdict because
“the issue of guilt was not close given the overwhelming evidence presented by the State.” Id.
ét 11-12, 16. Thereafter, remittitur issued on’nAugust 26, 2014.

On October 2, 2014, Defendant filed, in proper person, a timely Post-Conviction
Petition for Writ of Habeas Corpus. Shortly thereafier, the State filed a Motion to Appoint
Counsel, reasoning that that it was in everyone’s best interest to appoint counsel to assist
Defendant in post-conviction matters. The Court granted the Motion and Attorney Matthew
Lay confirmed as counsel on October 28, 2014. '

On December 22, 2015, Defendant filed, with the assistance of counsel, a Supplemental
Petition for Writ of Habeas Corpus. The State responded to both on April 5, 2016. On August
3, 2016, the district court entered its Findings of Facts, Conclusions of Law and Order denying

4

W:AZ01002010R\1 77\35\0F 1 7735-FFCO-(JEFFERSON_BRANDON_06_04_2019)-001,DOCX

117




W00 Y Y L R W N e

BN NN RN NN NN R e e e et b et e e e
o0 ~1 &N W AW N = O 8 00N R W N - O

the petition.

Petitioner appealed the findings, and the Nevada Court of Appeals affirmed in a
published opinion on December 28, 2017. Jefferson v. State, 133 Nev. _ , _ , 410 P.3d 1000
(2017). '

On May 2, 2019, Petitioner filed the instant second Petition for Writ of Habeas Corpus.
The State responded on May 28, 2019. In a hearing on June 4, 2019, this Court denied the
petition.

FACTUAL BACKGROUND

In the summer of 2010, Defendant and his wife, Cindy, lived together with their two
children, “CJ” and Brandon Jr. CJ was five years old and Brandon Jr. was seven years old.
Defendant stayed home with the children while Cindy worked at a retail store.

On September 14, 2012, Cindy and Defendant got into an argument and Defendant
walked out of the apartment. Cindy could not find Defendant so she went to pick up the
children from school. When the three returned back to the apartment, Cindy told her children
that she and Defendant were struggling. Cindy told them that if Defendant did not come home
today, Cindy was going to leave Defendant and it would just be the three of them. Cindy told
them they would need to work together, stick together, and to not keep any secrets from each
other. Cindy and her children did a “pinky swear™ then continued eating dinner. Cindy told her
children not to keep secrets from her and did “pinky proinises” on other occasions as well,

Later that evening, CJ told Cindy that she had a secret to tell her, CJ told her mother
that when she was at work, Defendant takes her into his bedroom and makes her suck his “tee
tee” (referring to his penis). CJ also told Cindy that Defendant pulls down her pants and puts
his “tee tee™* down “there” (referring to her private ‘area). Cindy immediately called 9-1-1 and
took CJ to the hospital.

At the hospital, CJ underwent a physical examination by Dr. Theresa Vergara. Las
Vegas Metropolitan Police Department (“LVMPD”) Detectives Matt Demas and Todd
Katowich were dispatched to the hospital based on the 9-1-1 phone call. Once they arrived,

4 At times in the record, “tee tee” is also spelled “ti 1i.”
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the detectives conducted separate interviews of all three family members.

Afterwards, the detectives placed Defendant under arrest. They brought Defendant to
their central detective bureau for an interview where he was first offered water and a chance
to use the restroom. Defendant was advised of his Miranda warnings, stated he understood his
rights and agreed to speak with the detectives.

At the outset, Defendant denied having any sexual contact with CJ. However, as the
interview progressed, Defendant admitted to multiple sexual contacts with CJ. Defendant
described one occasion where he was in his room, drinking alcohol, and CJ came into the
room. Defendant claimed that CJ pulled his penis out of his pants and began rubbing his penis.
Defendant described CJ sucking on his penis for 2-3 rninutés before he pushed her head away.
Defendant also stated that CJ would come into his room on other occasions, climb on top of
him, pull his pants down, and rub her vagina on his penis. Defendant initially told the
detectives that this only happened once, but later claimed no more than three times. The
interview lasted 45 minutes. |

At trial, CJ testified Defendant began sexually abusing her when she was five years old.
CJ testified that Defendant would stick his penis in her vagina, butt, and mouth on multiple
occasions. CJ testified that on one particular occasion, Defendant told CJ to come into his
room while Brandon Jr. was playing video games. When CJ got to Defendant room, he closed
the door and took off his pants. Defendant then removed CJ’s pants and had CJ sit on his lap.
Defendant stuck his penis in CJ’s vagina. CJ described that she was on the bed, sitting on
Defendant’s legs when this penetration occurred. CJ stated that Defendant “moved his penis
up and down.” Defendant then stuck his penis in CJ’s mouth and anus.

* CJ testified that vaginal, anal, and oral penetration occurred three more times. The
second and third time happened in Defendant’s bedroom and the fourth in CJ’s bedroom.
During the second incident, Defendant had CJ come to his bedroom and lie on the bed.
Defendant stuck his penis in CJ*s vagina and mouth, but did not stick his penis in her anus on
this occasion. The third incident happened the samé way as the first, with Defendant sticking

his penis in CJ’s vagina, mouth, and anus in his bedroom. The fourth incident occurred in CJ’s

6
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bedroom. Defendant came into CJ’s bedroom while she was sleeping on the bottom bunk.
Defendant took CJI’s underwear off and put his penis in her mouth and vagina. After each
incident, Defendant told CJ not to tell anyone about what happened.
ANALYSIS '

L THE PETITION IS PROCEDURALLY BARRED

The claims Petitioner raises here are barred by multiple provisions of NRS Chapter 34,
and Petitioner has failed to demonstrate good cause and prejudice to overcome his defaults.
The instant petition, accordingly, is denied.

A. The petition is time barred. .

Defendant’s Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

ug)reme Court issues its remittitur. For the Furﬁoses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner. :

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the
language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from

the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).
The one-year time limit for preparing petitions for post-conviction relief under NRS

34,726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed

the Notice within the one-year time limit.

7
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Furthermore, the Nevada Supreme Court has held that the district court has a duzy to
consider whether a defendant's post-conviction petition claims are procedurally barred. State
v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The
Riker Court found that “[a]pplication of the statutory procedural default rules to post-

conviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

1d. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075, The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

Remittitur issued from the Nevada Supreme Court on September 3, 2014. Accordingly,
Petitioner had until September 3, 2013, to file the instant petition. It was not filed until May 2,
2019. Absent a showing of good cause and prejudice, therefore, the petition is time-barred.

For reasons set forth below, Petitioner has failed to demonstrate either.

B. The petition is successive.

Defendant’s Petition is procedurally barred because it is successive. NRS 34.810(2)

reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds
for relief and that the prior determination was on the mertts or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have already been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. Second or successive
pefitions will only be decided on the merits if the petitioner can show good cause and prejudice.

8
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NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).
The Nevada Supreme Court has stated: “Without such limitations on the availability of

post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, _871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face
of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Petitioner is now seeking a second bite at the habeas apple. On October 2, 2014,
Petitioner filed a timely first habeas petition. On December 22, 2015, that petition was
supplemented after this Court appointed counsel. The instant petition is Petitioner’s second.
The claims raised in the first were addressed in a Findings of Fact, Conclusions of Law and
Order filed by this Court on August 3, 2016. Accordingly, any new claims raised by Petitioner
are an abuse of the writ, and any claims which Petitioner has previously raised -mus't be
dismissed as they are successive.

C. Grounds 1 and 3 are barred by the law-of-the-case doctrine and res judicata.

Grounds 1 and 3 have been previously raised and rejected. Those holdings are now t]f}ﬁ:
law of the case and governed by principles of res judicata.

“The law of a first appeal is law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the
case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of

the case doctrine, issues previously decided on direct dppeal may not be reargued in a habeas

9
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petition. Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing McNelton v.
State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this Court cannot
overrule the Nevada Supreme Court, and previously litigated issues are barred by res judicata.
NEvV. CONST. Art. VI § 6; see Mason v. State, 206 S.W.3d 869, 875 (Ark. 2005) (recognizing
the doctrine’s applicability in the criminal context); see also York v. State, 342 S.W. 528, 553

(Tex. Crim. Appl. 2011). Accordingly, by simply continuing to file motions with the same
arguments, his motion is barred by the doctrines of the law of the case and res judicata. Id.;
Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).

In Ground 1, Petitioner alleges that the district court should have granted his Motion
to Dismiss Counsel and Appoint Alternate Counsel because counsel failed to challenge the
“State’s theory that [he] was unemployed with the opportunity to commit these crimes because
he was home while Ms. Lamug worked.” Pet. 10. This issue has been raised before, both on
direct appeal and in the first habeas petition. The Nevada Supreme Court 'held that (1) the
conflict was minimal and (2) Petitioner’s request was untimely. Jefferson, No. 62120 at 15. It
also expliéitly addressed counsel’s failure to obtain his work records and how counsel had
“explained that the work records were not relevant and that leaving the records with a client
in custody is risky because nothing is private in jail.” Id. It declined to find that the district
court had erred. Id.

When the issue was raised again in the first habeas petition, this Court rejected it in its

August 3, 2016, Findings of Fact, Conclusions of Law and Order:

Defendant had indicated to the Court that he wanted to terminate Mr.
Cox because he failed to get employment records and failed to make
phone calls to Defendant’s family. TT, Nov. 1, 2011, at p.3. Mr. Cox
indicated that he did-not think the employment records were relevant
to Defendant’s defense in the case. Id. at pp.5-6. This was egpecially
true in light of the fact that there was no specific time period pled in
the charging document. Id. at p.6. As a result of this exchange, the
State simply advised the Court that Defendant had stated in his
statement to police that he had lost his job. Id. Thus, Defendant’s
complaint that he wanted the Court to dismiss defense counsel
because counsel failed to get Defendant’s employment records was
nonsensical as the employment records were not relevant to
Defendant’s defense as Defendant, by his own admission, was
unemployed when he sexually abused his daughter.
Order at 23-24.

10
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The Nevada Court of Appeals similarly rejected Petitioner’s argument that there

was a conflict of interest which arose out of the motion or the bar complaint:

Because we hold the filing of a bar complaint does not create a per se
conflict of interest that rises to the level of a violation of the Sixth
Amendment, and Jefferson did not assert that the filing of the bar
complaint adversely affected his counsel's behavior or caused his
counsel to defend him less diligentlﬁ, he did not present a conflict-of-
interest claim that would -entitle him to relief, The district court
therefore did not err by denying his claim without conducting an
evidentiarv hearing. Accordingly, we affirm the district court order
denying Jefferson's postconviction petition for a writ of habeas
corpus, :

Jefferson v. State, 133 Nev. , ,410P.3d 1000, 1004 (Nev. App. 2017).

Because Petitioner has previously litigated the questions of whether the district court
erred in denying his motion to dismiss counsel, whether there was a conflict, and whether
counsel should have sought work records, Ground 1 is barred by the law of the case doctrine
and res judicata. '

Ground 3 is similarly barred by the law of the case doctrine and res judicata. There,
Petitioner alleges that his trial and appellate counsel were ineffective for failing to adequately
challenge the voluntary nature of his statement. This issue has been extensively litigated. Trial
counsel filed a _Moﬁon to Suppress his statement on March 11, 20l 1. The district court’s denial

of that motion was raised on appeal. Jefferson, No. 62120 at 4 n.1 (“[T]he circumstances show

Jefferson voluntarily waived Miranda.”). This holding is now the law of the case.

For these feasons, Grounds 1 and 3 are barred by the law of the case doctrine in addition
to the other procedural bars.

D. Petitioner’s substantive claims are waived.

NRS 34.810(1)(b) reads:

The court shall dismiss a petition if the court determines that:

(b) The petitioner’s conviction was the result of a trial and the
grounds for the petition could have been:

(2) Raised in a direct appeal or a prior petition for a writ of habeas
corpus or postconviction relief.

11
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The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings...[A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceediﬁgs.”
Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on (;ther grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

court must dismiss a habeas petition if it presents claims that either were or could have been

presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner.” Evans v. State,
117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001). '

To the extent that any of Petitioner’s claims can be construed as anything other than
allegations that he received ineffective assistance of counsel at trial or appeal, they are waived |
for purposes of his habeas petition. | ’

II. PETITIONER HAS FAILED TO DEMONSTRATE GOOD CAUSE AND

PREJUDICE TO OVERCOME THE PROCEDURAL BARS

A showing of good cause and prejudice may overc’ome procedural bars. To avoid
procedural default, a defendant has the burden of pleading and proving specific facts that
demonstrate good cause for his failure to present his claim in earlier proceedings or to
otherwise comply with the statutory rcquii‘ém.ents. See Hogan v. Warden, 109 Nev. 952, 959
60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 65.9_, 764
P.2d 1303, 1305 (1988). | |

“To establish good cause, [a petitioner] must show that an impediment external to the

defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasoﬁably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)
(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.]” Id. at 621, 81 P.3d at 526. Examples of good cause include interference by State

officials and the previous unavailability of a legal or factual basis. See State v. Huebler, 128

12
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Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012).

To find good cause there must be a “substantial reason; one that affords a legal excuse.”
Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (quoting Colley v. State, 105
Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Clearly, any delay in the filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

Petitioner has failed to demonstrate good cause to overcome the procedural bars to his
petition, First, it appears that the instant second petition is being raised solely to exhaust claims
that the United States District Court for the District of Nevada found were unexhausted.
Inasmubh as Petitioner is alleging that his attempt to exhaust his claims in state court provide
good cause to overcome the procedural bars to his case, this fails. See Colley v. State, 105
Nev. 235, 236, 773 P.2d 1229, 1230 (1989) abrogated by statute on other grounds as
recognized by State v. Huebler, 128 Nev. 192, 197 n.2, 275 P.3d 91, 95 n.2 (2012); Shumway
v. Payne, 223 F.3d 982, 989 (9th Cir. 2000) (recognizing Washington’s procedural default

rules as “adequate and independent state” law that “bars her claims from federal habeas
review.”).

Second, Petitioner cites Martinez v. Ryan, 566 U.S.1, 132 S.Ct. 1309 (2012}, and argues

that his post-conviction counsel failed to fully raise his claims below. Pet. 15, 17. Petitioner
apparently believes that Martinez grants him a constitutional right to effective counsel on
habeas review because ineffective assistance of counsel claims cannot be raised on direct
appeal and therefore constitutes good cause to overcome the procedural bars. Id. Petitioner is
incorrect.

There is no right to the appointment of counsel in post-conviction proceedings.
Coleman v. Thompson, 501 U.S. 722, 111 S.Ct. 2546 (1991); McKague v. Warden, 112 Nev.
159, 912 P.2d 255 (1996) (“[t]he Nevada Constitution...does not guarantee a right to counsel

in post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States Constitution.”).

McKague specifically held that, with the exception of NRS 34.820(1)(a),’ one does not have

5 NRS 34.820(1)(a) requires the appointment of post-conviction counse! when a petitioner is under a sentence of death.

13
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“[a]ny constitutional or statutory right to counsel at all” in post-conviction proceedings. 112
Nev. at 164, 912 P.2d at 258.

Martinez did nothing to change this long-established rule in Nevada. Martinez created
a narrow equitable exception to the procedural default rules in federal habeas litigation.
Martinez, 566 U.S. at 14-15, 132 S.Ct. at 1319. The Martinez Court explicitly narrowed its
holding: “state collateral cases on direct review from state courts are unaffected by the ruling
in this case.” Id. at 1320. Martinez thus does not apply in the context of NRS Chapter 34.

The Nevada Supreme Court was expressly presented with the question of whether

Martinez could demonstrate good cause to overcome procedural bars:

We have consistently held that the ineffective assistance of post-
conviction counsel in a noncapital case may not constitute “good
cause” to excuse procedural defaults. See McKague, 112 Nev. at 163—
65, 912 P.2d at 258; ¢f. Crump, 113 Nev. at 303 & n. 5, 934 P.2d at
253 & n. 5; Mazzan v. Warden, 112 Nev. 838, 841, 921 P.2d 920,
921-22 (1996). This is because there is no constitutional or statutory
right to the assistance of counsel in noncapital post-conviction
proceedings, and “[w]here there is no right to counsel there can be no
deprivation of effective assistance of counsel.” McKague, 112 Nev.
at 164-65, 912 P.2d at 258.

Martinez v. Ryan does not address state procedural bars

Brown arﬁues that Martinez changes this court's jurisprudence

holding that ineffective assistance of post-conviction counsel

provides good cause to excuse a state procedural bar only when
- appointment of that counsel was mandateg by statute. We disagree.

Brown v. McDaniel, 130 Nev. 565, 569, 331 P.3d 867, 870 (2014) (internal footnote omitted).

Moreover, even if Brown did not squarely foreclose any attempt to demonstrate good
cause under Martinez to overcome the default rules of NRS Chapter 34, Martinez was decided
on March 20, 2012, seven months before Petitioner’s Judgment of Conviction was filed and
several years before Petitioner filed his first post-conviction habeas petition. Accordingly, the
necessary law and facts needed to bring a challenge to post-conviction counsel have been
available to Petitioner since before post-conviction counsel was ever appointed. Remittitur
issued from his post-conviction appeal on January 30, 2018, and the instant second petition
was not mailed until March 24, 2019. Accordingly, any claim of ineffective assistance of post-

conviction counsel is now itself time-barred and cannot be good cause sufficient to overcome
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the procedural bars. Rippo v. State, 134 Nev. Adv. Op. 53, 423 P.3d 1084, 1094, amended on
denial of reh'g, 432 P.3d 167 (Nev. 2018) (“[W]e have also recognized that an ineffective-
assistance-of-counsel claim cannot be asserted as cause to excuse the procedural default of
another claim for relief if the ineffective-assistance claim is itself defaulted.”).

Third, Petitioner alleges that the district court’s failure to hold an evidentiary hearing
or address several of his previous claims are “impediments external to the defense.” Pet. 6-8.
Even assuming, arguendo, that this were true, Petitioner cannot demonstrate good cause
because Petitioner has filed the instant second petition more than a year after remittitur issued
from his appeal of the denial of his first petition. Accordingly, Petitioner’s claims of good
cause on pages 6-8 of the instant petition are each independently time-barred. Rippo, 134 Nev.
at _,423 P.3d at 1094,

To the extent that Petitioner is attempting to demonstrate good cause beyond an attempt
to exhaust his claims and use Martinez, he similarly fails. In Ground 1, for example, Petitioner
claims that counsel should have been dismissed because there was a conflict of interest. This
claim has been available to—and raised by—Petitioner several times. Petitioner cannot show
good cause to overcome the procedural bars to a claim that has already been litigated. In
Ground 2, Petitioner is alleging for the first time that trial, appellate, and post-conviction
counsel were ineffective for failing to challenge the probable cause which led to his arrest as
a means of suppressing his statement. Pet. 12 (“[A]ny reasonably competent defense lawyer
knows that arresting free citizens of the United States for investigation violates the Fourth
Amendment,”). The law and facts necessary to raise Ground 2 have similarly been available
to Petitioner throughout the course of his case and cannot now demonstrate good cause to
overcome the procedural bars to his untimely and successive second petition. In Ground 3,
Petitioner alleges that trial, appellate, and post-conviction counsel were ineffective for failing
to allege that Petitioner invoked his right to remain silent when he said, “[t]hat’s about it, that’s
all I can say,” in response to a question. Pet. 16. Again, the law and facts necessary to raise
this claim have not changed throughout the course of this case, and Petitioner has failed to

demonstrate good cause for failing to raise it until the untimely and successive second petition.
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Finally, in Ground 4, Petitioner alleges that he is “actually, factually, and legally innocent,”
but the law and facts necessary to raise that claim, like with each of the other claims raised,
have been available to Petitioner throughout the course of his trial. Pet. 19. -

Nor can Petitioner demonstrate prejudice to overcome the bars to his claims. In order
to" establish prejudice, the defendant must show “‘not merely that the errors of [the
proceedings] created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.’”
Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) (quoting United States v.
Frady, 456 U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)).

Petitioner has failed to demonstrate prejudice to overcome the procedural bars because
each ground is meritless. The Sixth Amendment to the United States Cbnstitution provides
that, “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance
of Counsel for his defense.” The United States Supreme Court has long recognized that “the
right to counsel is the right to the effective assistance of counsel.” Strickiand v. Washington,

466 U.S. 668, 686, 104 S.Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138,
865 P.2d 322, 323 (1993). ' '

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistaﬁce” of counsel by satisfying the two-prong test of
Strickland, 466 U.S. at 686-87, 104 S.Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865
P.2d at 323. Under the Strickland test, a defendant must sﬁbw first that his couﬁsel’s

representation fell below an objective standard of reasonableness, and second, that but for
counsel’s errors, there is a reasonable probability that the result of the proceedings would have

been different. 466 U.S. at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison

1 v.Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test).

“[TJhere is no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S.Ct. at 2069.

/ |
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The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is * [w]ithin the fang_e of
competence demanded of attorneys in criminal cases.’”” Jackson v. Warden, 91 Nev. 430, 432,
537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should “second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that counsel
do what is impossible or unethical. If there is no bona fide defense to the charge, counsel
cannot create one and may disserve the interests of his client by attempting a useless charade.”

United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S.Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S.Ct. at 689. “Strategic choices made by counsel after
thoroughly invesfigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel’s
17
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challenged conduct on the facts of the particular case, viewed as of the time of counsel’s
conduct.” Strickland, 466 U.S. at 690, 104 5.Ct. at 2066.

" Even if a -defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396; 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S.Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S.Ct. at 2064-65, 2068). _ '

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance of

the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). Furthermore,

claims of ineffective assistance of counsel asserted in a petition for post-conviction relief must
be supported with specific factual allegations, which if true, would entitle the petitioner to
relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked”
allegations are not sufficient, nor are those belied and repelled by the record. Id. NRS
34.735(6) states in relevant patt, “[Petitioner] nust all‘ege speciﬁ.c facts supporting the claims
in the petition[.] . . . Failure to allege specific facts rather than just conclusions may cause your
petition to be dismissed.” (emphasis added).
There is a strong presumption that appellate counsel’s performance was reasonable

and fell within “the wide range of reasonable professional assistance.” See United States v.
Aguirre, 912 F.zd‘sss, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S.Ct. at

2065. A claim of ineffective assistance of appellate counsel must satisfy the two-prong test

set forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996). In

order to satisfy Strickland’s secdnd prong, the defendant must show that the omitted issue - -
would have had a reasonable probability of success on appeal. Id.

/I

"
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The professional diligence and competence required on appeal involves “winnowing
out weaker arguments on appeal and focusing on one central issue if possible, or at most on a
few key issues.” Jones v. Barnes, 463 U.S. 745, 751-52, 103 S.Ct. 3308, 3313 (1983). In
particular, a “brief that raises every colorable issue runs the risk of burying good arguments
. . in a verbal mound made up of strong and weak contentions.” Id. at 753, 103 S.Ct. at 3313.
For judges to second-guess reasonable professional judgments and impose on appointed
counsel a duty to raise every ‘colorable’ claim suggested by a client would disserve the very
goal of vigorous and effective advocacy.” Id. at 754, 103 S.Ct. at 3314.

a. Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 1.

As Petitioner has previously and unsuccessfully argued that his motion to fire counsel
should have been granted, he cannot demonstrate prejudice here. This Court found that there
was no conflict which rendered counsel ineffective. FCL at 20-21. It relied on the Supreme
Court’s finding that any conflict was “minimal.” Id. at 21 (citing Jefferson, No. 62120 at 15).
The denial of this issue was then raised in Petitioner’s post-conviction appeal and was once
more rejected. Jefferson v. State, 133 Nev. _, , 410 P.3d 1000, 1004 (Nev. App. 2017).

Accordingly, Petitioner’s claim that he was denied the right to “effective and conflict free

counsel at all stages of a criminal prosecution” is meritless and cannot show prejudice. Pet. 9.

This Court denies the instant second petition as to Ground 1.

b. Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 2, his claim that the police lacked probable
cause to arrest him

Ground 2 is similarly meritless. The Nevada Supreme Court has held that “[p]robable
cause exists if the facts and circumstances known to the officer warrant a prudent man in
believing that a felony has been committed by the person arrested.” Washington v. State, 94
Nev. 181, 18384, 576 P.2d 1126, 1128 (1978). '

Here, the victim told her mother that her father had forced her to perform oral sex on
him. Jefferson, No. 62120 at 1. Specifically, she said, “daddy makes me suck his ti ti.” Tr.
Evid. Hr. (12/08/2011) at 21. The victim’s mother then called the police and relayed that

19
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information to them. Jefferson, No. 62120 at 1. Sexual assault is a felony, and the forceful

insertion of a penis into the mouth without consent satisfies the elements of that felony. NRS
200.366. As the victim had only one father, there was no question about Petitioner’s identity.
This is sufficient to demonstrate probable cause.

Petitioner asserts that the “inconsistent statements of a young girl describing sexual
assault” are insufficient to satisfy probable cause, citing Stoot v. City of Everett, 582 F.3d 910,
913-14, 918-21 (9th Cir. 2009). Pet. 13. Stoot is inapposite. There, the Ninth Circuit held that

while “[1)aw enforcement officers may obviously rely on statements made by the victims of a
crime to identify potential suspects,” “three factors, taken together” determined that the
statements made by the child victim were unreliable and therefore insufficient to show
probable cause. Stoot, 582 F.3d at 919. First, as a four-year-old, the victim was reporting on
events that happened “over a year” earlier. Id. Second, the victim’s answers were inconsistent.
Id. at 920. Third, the victim “at one point confused [the defendant] with another boy.” Id.
Rather than adopting the per se rule that inconsistent statements automatically make the
content of the statements unreliable for a determination of probable cause, the Ninth Circuit
conducted a fact-based inquiry before determining that the three factors together rendered the
victim’s statements unreliable. Id. at 919. The inconsistent statements, accordingly, must be
taken in conjunction with everything else.

Here, unlike in Stoot, the victim was not reporting on events that happened over
a year before, nor—understandably—did she confuse her father with anyone else. Indeed, the
Amended Information alleged that the conduct occurred in the month leading up to the victim’s
disclosure to her mother. AINF at 1 (alleging that the counts occurred between August 1, 2010
and September 14, 2010); Tr. Evid. Hr. (12/08/2011) at 5-6 (testimony of victim’s mother
regarding conversation on September 14, 2010). While the victim did, as Petitioner correctly
asserts, give inconsistent statements, this is not enough under Stoot to render the arrest
unreasonable or unsupported by probable cause. The victim was “sad,” “embarrassed,” and a
“little bit shy” when she was speaking with detectives. Id. at 35. Nevertheless, she understood

the questions and gave appropriate answers to each. Id. Her statement to the police was reliable

20
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and sufficient to support probable cause.

Because the victim was reliable and provided detectives with the facts and
circumstances to reasonably believe that Petitioner had committed sexual assault, Petitioner’s
arrest was supported by probable cause. Accordingly, Petitioner cannot demonstrate prejudice
sufficient to overcome the procedural bars to Ground 2.

c. Petitioner has failed to demonstrate prejudice to overcome - the
procedural bars to Ground 3.
Petitioner was asked during his voluntary statement what was “causing this behavior.”

Petitioner’s Exhibit 3(a). In response, he answered:

I—what—I maybe—maybe um, what—what—me not having money.
You know, I having [sic] a beer every now and then. That’s about it.
That’s all I can say.

Petitioner now is claiming that his response to this question should have been raised by
trial, appellate, and post-conviction counsel as an invocation of his right to remain silent. The
fecord belies any claim that this was an invocation of the right to remain silent. Hargrove, 100
Nev. at 502, 686 P.2d at 225. Instead, Petitioner is saying that he had nothing more to say in
response to that question, He was asked a specific question, he answered that, and then he told
the detectives that his answer was complete. Indeed, immediately thereafter, the detectivé
asked Petitioner what goes on when the victim would come to his room. Petitioner kept talkin g,

as he had for the first twenty-six pages of the transcript:

I don’t ask her to come to my room, sir. I mean it’s—I mean I give
her a little hug, a little kiss or something like that.

Petitioner’s Exhibit 3(a).

Petitioner’s response after allegedly invoking his right is inconsistent with an
unequivocal invocation as the Fifth Amendment requires. See Dewey v. State, 123 Nev. 483,
488, 169 P.3d 1149, 1152 (2007) (quoting Davis v. United States, 512 U.S. 452, 461-62, 114
S.Ct. 2350, 129 L.Ed.2d 362 (1994) (holding that police are not rgquired to stop questioning a

suspect who has waived his or her Miranda rights unless the suspect subsequently proffers “an

21
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‘unambiguous and unequivocal” invocation of the right to remain silent or the right to an
attorney). As the Supreme Court held, detectives had properly informed him of his rights,
asked him if he understood, and received an affirmative answer. Jefferson, No. 62120, at4 n.1.
The Court, accordingly, held that Petitioner’s argument that “his waiver of his Miranda rights
was not voluntary ... lacks merit.” Id. Although the Nevada Supreme Court has not previously
addressed the particular issue Petitioner is raising in Ground 3, its finding that the statement
was voluntary is still the law of the case.

Indeed, his is just another attempt at challenging the voluntary nature of his statement
to the police by changing the argument. He cannot overcome the law of the case by
repackaging old arguments with new facts. The Nevada Supreme Court has already held that
the confession was voluntary, and that holding is now the law of the case despite Petitioner’s
attempts to alter his argument. “The doctrine of the law of the case cannot be avoided by a
more detailed and precisely focused argument subsequently made after reflection upon the
previous proceedings.” Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).

d. Petitioner has failed to demonstrate either good cause or prejudice to
overcome the procedural bars to Ground 4, his actual innocence claim.

In his petition, Petitioner seems to be raising a claim of actual innocence. Se¢e Pet. 19-
22. A review of the substantive arguments within, however, reflect that Petitioner is really
only just attacking the legal sufficiency of his conviction. As explained by the United States
Supreme Court, actual innocence means factual innocence not mere legal insufficiency.
Bousley v. United States, 523 U.S. 614, 623, 118 S.Ct. 1604, 1611 (1998); Sawyer v. Whitley,
505 U.S. 333, 338-39, 112 S.Ct. 2514, 2518-19 (1992).

Actual innocence is a stringent standard designed to be applied only in the most
extraordinary situations. Pellegrini, 117 Nev. at 876, 34 P.3d at 530. The United States Court
of Appeals for the Eighth Circuit has “rejected freé-standing claims of actual innocence as a
basis for habeas review stating, ‘[c]laims of actual innocence based on newly discovered
evidence have never been held to state a ground for federal habeas relief absent an independent

constitutional violation occurring in the underlying state criminal proceeding.”” Meadows v.
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Delo, 99 F.3d 280, 283 (8th Cir. 1996) (citing Herrera v. Collins, 506 U.S. 390, 400, 113 S.Ct.

853, 860 (1993)). To establish actual innocence of a crime, a petitioner “must show that it is

more likely than not that no reasonable juror would have convicted him absent a constitutional
violation.” Pellegrini, 117 Nev. at 887, 34 P.3d at 537 (emphasis added). However, “[w]ithout
any new evidence of innocence, even the existence of a concededly meritorious constitutional
violation is not itself sufficient to establish a miscarriage of justice that would allow a habeas
court to reach the merits of the barred claim,” Schlup v. Delo, 513 U.S. 298, 316, 115 S.Ct.
851, 861 (1995).

Once a defendant has made such a showing, he may then use the claim of actual

innocence as a “gateway” to present his constitutional challenges to the court and require the
court to decide them on the merits. Schlup, 513 U.S. at 315, 115 S.Ct. at 861. Furthermore,
the newly discovered evidence suggesting the defendant’s innocence must be “so strong that
a court cannot have confidence in the outcome of the trial.” Id. at 316, 115 S.Ct. at 861,

Here, Petitioner does not even attempt to establish factual innocence. Instead, despite
asserting innocence several times, he spends the next several pages challenging (1) the
admissibility of the victim’s statements and (2) the State’s theory of the case. Pet. 19-22. None
of this information is new. Petitioner cannot overcome the procedural bars to his claim by
raising information which he has known about since trial. He attempts to circumvent the
procedural default rules by claiming that he had every intention of bringing these claims in his
first habeas petition, but his counsel failed to do so. Pet. 20. This is not an issue extrinsic to
the defense.

Moreover, to the extent that Petitioner is claiming that his first habeas counsel was
ineffective, that claim is itself time barred. Rippo v. State, 134 Nev. Adv. Op. 53, 423 P.3d
1084, 1094, amended on denial of reh'g, 432 P.3d 167 (Nev. 2018) (“[W]e have also

recognized that an ineffective-assistance-of-counsel claim cannot be asserted as cause to

excuse the procedural default of another claim for relief if the ineffective-assistance claim is
itself defaulted.”). Further, as Petitioner was not facing death, he was not entitled to counsel
in the initial petition, and his claim of ineffective assistance of post-conviction counsel,
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therefore, would not be cognizable even if it were timely. NRS 34.750; Brown v. McDaniel,
130 Nev. 565, 567, 331 P.3d 867, 869 (2014) (“[P]ost-conviction counsel's performance does
not constitute good cause to excuse the procedural bars under NRS 34.726(1) or NRS 34.810

unless the appointment of that counsel was mandated by statute.”).
Petitioner also fails to demonstrate prejudice. As mentioned previously, he admitted to-
the sexual conduct with his daughter in the police interview. The voluntary nature of his

statement was upheld on appeal. Jefferson, No. 62120 (Jul. 29, 2014) at 3. Further, the victim

testified in open court about the sexual abuse by her father. The Nevada Supreme Court

addressed the evidence presented against Petitioner thoroughly in its Order of Affirmance:

In this case, C.J. testified with specificity as to four separate occasions
of sexual abuse—three in Jefferson’s bedroom, and one in her
bedroom. She testified that on each of the three occasions in the
master bedroom, Jefferson put his penis in her mouth, vagina, and
anus, and on the fourth occasion, in her bedroom, he put his penis in
her mouth and vagina. Finally, Jefferson’s own confession also
supports the lewdness and sexual assault charges as he stated that on
d{ﬂgrent occasions C.J. rubbed her vagina against his penis, touched
his penis, and put his penis in her mouth.

1d. at 11-12 (emphasis added).

Regardless of whether the victim’s statement should have been suppressed or the
correctness of the State’s theory regarding Petitioner’s opportunity to commit the abuse, no
reasonable jury member when presented with this evidence. Accordingly, Petitioner cannot
show prejudice sufficient to overcome the mandatory procedural bars to his actual innocence
claim.

III. THE MOTION TO APPOINT COUNSEL IS DENIED

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 S.Ct. 2546, 2566
(1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution . . . does not guarantee a

right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right
to counsel provision as being coextensive with the Sixth Amendment to the United States

Constitution.” McKague specifically held that with the exception of NRS 34.820(1)(a)
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(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“any constitutional or statutory right to counsel at all” in post¥conviction proceedings. Id. at
164, 912 P.2d at 258. | '

However, the Nevada chislatﬁre has given courts the ‘discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indfgency is true and

the pétition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs of
the proceedings. or employ counsel. If the court is satisfied that the
allegation of indigency 1s true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court orders
the filing of an answer and a return. In making its determination, the
court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings;

or

(c) Counsel is necessary to proceed with discovery.

(emphasis added). Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel. | h | h

This Court denies Petitioner’s motion to appoint counsel. The instant petition raises
issues which are not difficult, and which can be disposed of dsing the record as it currently
stands as the issu’és»_are either time-barred, successive, barred by the law-of-the-case doctrine,
or otherwise meritless. Moreover, Petitioner’s pleading belies any claim that he is unable to
comprehend the proceedings.

For these reasons, Petitioner’s request to have counsel appointed to represent him in his
untimely, successive second habeas petition is denied.
i
1
1/
1/
/I
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IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING
NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. Itreads:

L. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine
whether an evidentiary hearing is required. A petitioner
must not be discharged or committed to the custody of a

erson other than tie respondent unless an evidentiary
earing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required,
he shall dismiss the petition without a hearing,

3. If the judge or justice determines that an evidentiary
hearing is required, he shall grant the writ and shall set a
date for the hearing.
The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v, State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002).

However, a defendant is entitled to an evidentiary hearing only if his petition is supported by
specific factual allegations, which, if true, would entitle him to relief unless the factual
allegations are repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605

In the instant case, Petitioner’s arguments ar¢ ¢ither waived, time-barred, successive,
barred by the law of the case, or meritless. Accordingly, there is no need to expand the record
and Petitioner’s request for an evidentiary hearing is denied. To the extent that Petitioner
believes he should be entitled to an evidentiary hearing to elicit additional evidence, this claim
is without merit. Post-conviction evidentiary hearings are not fishing expeditions, and
Petitioner’s failure to present his claims with specificity at this juncture precludes him from
holding an evidentiary hearing in the hopes of developing them further.
1/
/"
1/
I
/"
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ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and is, denied.
DATED this _Lé_ day of July, 2019.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

Cliief D%puty Dlstrlct Attorney

Nevada #003202

hjc/SVU
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Electronically Filed
7/18/2019 1:58 PM
Steven D. Grierson

NEO
DISTRICT COURT
CLARK COUNTY, NEVADA
BRANDON JEFFERSON,
Case No: A-19-793338-W
Petitioner, Dept No:
VS.
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on July 17, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on July 18, 2019.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 18 day of July 2019, I served a copy of this Notice of Entry on the following;

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Brandon Jefferson # 1094051
P.O. Box 1989
Ely, NV 89301

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

1

Case Number: A-19-793338-W
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STEVEN B. WOLFSON

Electronically Filed
7/17/2019 3:27 PM
Steven D. Grierson

Clark County District Attorey

Nevada Bar #001565

JAMES R. SWEETIN
Chief Deputy District Attorney

Nevada Bar #005144
200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASE NO: A-19-793338-W
C-10-268351-1

BRANDON JEFFERSON,
#2508991 DEPT NO: XXX

Defendant.

THIS CAUSE having presented before the Honorable DAVID BARKER, District
Judge, on the 4th day of June, 2019; Petitioner not being present, proceeding IN PROPER
PERSON; Respondent being represented by STEVEN B. WOLFSON, Clark County District
Attorney, by and through DAVID L. STANTON, Chief Deputy District Attorney; and having

considered the matter, including briefs, transcripts, arguments of counsel, and documents on

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JUNE 4, 2019
TIME OF HEARING: 8:30 AM

file herein, the Court makes the following Findings of Fact and Conclusions of Law:

"
I
"
"
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PROCEDURAL HISTORY

On November 5, 2010, the State filed an Amended Information charging Brandon
Jefferson (“Defendant™) as follows: Counts 1, 3,5, 7, 9, and 10: Sexual Assault with a Minor
Under the Age of 14 (Category A Felony — NRS 200.364; 200.366); Counts 2, 4, 6, 8, and 11:
Lewdness with a Child Under the Age of 14 (Category A Felony — NRS 201.230). That same
day, Defendant pleaded “not guilty.”

On March 25, 2011, Defendant filed a “Motion to Suppress Unlawfully Obtained
Statement” in which he argued that he did not knowingly and voluntarily waive his Miranda’
rights and that his confession to police was coerced. The State opposed the Motion on April
6,2011. On June 2, 2011, the Court held a Jackson v. Denno? hearing, during which the Court
received several exhibits and testimony from Detective Matthew Demas. After entertaining
argument from counsel, the Court verbally denied Defendant’s Motion. A written order
followed thereafter on June 16, 2011.

Meanwhile, on April 13, 2011, Defendant also filed a “Motion in Limine to Preclude
Inadmissible 51,385 Evidence,” in which he argued that the child victim’s statements to other
people regarding sexual abuse were hearsay and‘that admission of the statements would violate
the Confrontation Clause. The State opposed the Motion on April 27, 2011, reasoning that it
was premature because the availabiiity of the child victim, as well as other witnesses, was not
yet confirmed. The Court held an evidentiary hearing on the matter, thereafter, it decided that
statements the victim made to her mother were admissibie, but statements made to Detective
Demas were not, barring additional developments. A written order denying in part and
granting in part Defendant’s Motion was then filed on January 17, 2012.

On October 19, 2011, Defendant filed in a prdper person a Motion to Dismiss Counsel
in which he expressed dissatisfaction with counsel’s performance, particularly counsel’s
alleged disregard of Defendant’s strategy suggestions. Defendant advised the Court that his

issues with counsel were: 1) counsel had not given Defendant his full discovery; 2) counsel

| Miranda v. Arizong, 384 U.S. 436, 86 S. Ct. 1602 (1966).
2378 U.S. 368, 84 S. Ct. 1774 (1964).

2
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had not made phone calls to Defendant’s family members as Defendant asked; and 3) counsel
failed to obtain Defendant’s work records. After a discussion, the Court verbally denied the
Motion. A written order then followed on November 1, 2011.

On November 16, 2011, the State filed a Second Amended Information which included
the same substantive charges and minor grammatical/factual corrections.

On July 16, 2012, the State filed a “Motion in Limine to Preclude Improper Testimony
from Defendant’s Expert Witness.” Primarily, the Motion argued that defense expert Dr.
Chambers could not argue about Defendant’s psychiatric state during his interview with Dr.
Chambers, as the State would not have a fair opportunity to rebut the “state of mind” evidence.
Alternatively, the State requested a psychiatric evaluation of Defendant. Defense counsel then
informed the Court, on July 26, 2012, that it did not intend to present such evidence.
Accordingly, the Court denied the State’s Motion as moot.

Jury selection began on July 30, 2012, but because of the disturbing nature of the
charges and other difficulties, jury selection proved difficult. On August 1, 2012, the jury was
sworn and Defendant’s trial began. A week [ater, the jury retired to deliberate. Two hours
later, the jury found Defendant guilty of Counts 1, 2, 4, 9, and 10, and not guilty of Counts 3,
5,6,7,and 8.3

On October 23, 2012, Defendant appeared with counsel for a sentencing hearing, At
the outset, the parties discussed whether Counts 1 and 2 merged, and the State informed the
Court that it was not oppdsed to dismissing Count 2. The Court then adjudicated Defendant
guilty pursuant to the jury’s verdict and entertained argument from the State and defense
counsel. The Court then sentenced Defendant to. a $25 Administrative Assessment Fee, $150
DNA Analysis Fee, and incarceration in the Nevada Department of Corrections as follows:
Count 1 — Life with parole eligibility after 35 years; Count 4 — Life with parole eligibility after
10 years, to run concurrent with Count 1; Count 9 — Life with parole eligibility after 35 years,

to run consecutive with Counts 1 and 4; and Count 10 — Life with parole eligibility after 35

3 The State voluntarily dismissed Count 11 on August 7, 2012, and the relevant jury instructions and verdict form were amended
accordingly.
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years, to run concurrent with Counts 1, 4, and 9, with 769 days’ credit for time served. The
Court also ordered Defendant to pay $7,427.20 in restitution, and held that if he were released
from'prison, Defendant would be required to register as a sex offender pursuant to NRS
Chapter 179D, and would be subject to lifetime supervision pursuant to NRS 179.460.

A Judgment of Conviction was entered on Qctober 30, 2012, and Defendant filed a
Notice of Appeal on November 14, 2012, In a lengthy unpublished order, the Nevada Supreme
Court affirmed Defendant’s Convictions and Sentence, reasoning that none of his 11
contentions of error were meritorious. Jefferson v. State, No. 62120 (Order of Affirmance,

July 29, 2014). In particular, the Nevada Supreme Court ruled that the Court did not err by

denying Defendant’s “Motion to Suppress Unlawfully Obtained Statement” because
Defendant was properly read his Miranda rights, the discussion with detectives was
appropriate and not coercive, and the detectives’ allegedly “deceptive interrogation
techniques,” were neither coercive nor likely to produce a false confession. Id. at 3-4. The
Supreme Court further rejected Defendant’s allegations of prosecutorial misconduct and held
that the Court did not abuse its discretion by admitting evidence of jail phone calls between
Jefferson and his wife, admitting testimony from the victim’s mother and brother about the
sexual abuse, or declining to give Defendant’s proposed jury instructions. Id. at 5-10; 13-14.
Finally, the Supreme Court held that sufficient evidence supported the jury’s verdict because
“the issue of guilt was not close given the overwhelming evidence presented by the State.” Id.
ét 11-12, 16. Thereafter, remittitur issued on’nAugust 26, 2014.

On October 2, 2014, Defendant filed, in proper person, a timely Post-Conviction
Petition for Writ of Habeas Corpus. Shortly thereafier, the State filed a Motion to Appoint
Counsel, reasoning that that it was in everyone’s best interest to appoint counsel to assist
Defendant in post-conviction matters. The Court granted the Motion and Attorney Matthew
Lay confirmed as counsel on October 28, 2014. '

On December 22, 2015, Defendant filed, with the assistance of counsel, a Supplemental
Petition for Writ of Habeas Corpus. The State responded to both on April 5, 2016. On August
3, 2016, the district court entered its Findings of Facts, Conclusions of Law and Order denying

4
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the petition.

Petitioner appealed the findings, and the Nevada Court of Appeals affirmed in a
published opinion on December 28, 2017. Jefferson v. State, 133 Nev. _ , _ , 410 P.3d 1000
(2017). '

On May 2, 2019, Petitioner filed the instant second Petition for Writ of Habeas Corpus.
The State responded on May 28, 2019. In a hearing on June 4, 2019, this Court denied the
petition.

FACTUAL BACKGROUND

In the summer of 2010, Defendant and his wife, Cindy, lived together with their two
children, “CJ” and Brandon Jr. CJ was five years old and Brandon Jr. was seven years old.
Defendant stayed home with the children while Cindy worked at a retail store.

On September 14, 2012, Cindy and Defendant got into an argument and Defendant
walked out of the apartment. Cindy could not find Defendant so she went to pick up the
children from school. When the three returned back to the apartment, Cindy told her children
that she and Defendant were struggling. Cindy told them that if Defendant did not come home
today, Cindy was going to leave Defendant and it would just be the three of them. Cindy told
them they would need to work together, stick together, and to not keep any secrets from each
other. Cindy and her children did a “pinky swear™ then continued eating dinner. Cindy told her
children not to keep secrets from her and did “pinky proinises” on other occasions as well,

Later that evening, CJ told Cindy that she had a secret to tell her, CJ told her mother
that when she was at work, Defendant takes her into his bedroom and makes her suck his “tee
tee” (referring to his penis). CJ also told Cindy that Defendant pulls down her pants and puts
his “tee tee™* down “there” (referring to her private ‘area). Cindy immediately called 9-1-1 and
took CJ to the hospital.

At the hospital, CJ underwent a physical examination by Dr. Theresa Vergara. Las
Vegas Metropolitan Police Department (“LVMPD”) Detectives Matt Demas and Todd
Katowich were dispatched to the hospital based on the 9-1-1 phone call. Once they arrived,

4 At times in the record, “tee tee” is also spelled “ti 1i.”

5
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the detectives conducted separate interviews of all three family members.

Afterwards, the detectives placed Defendant under arrest. They brought Defendant to
their central detective bureau for an interview where he was first offered water and a chance
to use the restroom. Defendant was advised of his Miranda warnings, stated he understood his
rights and agreed to speak with the detectives.

At the outset, Defendant denied having any sexual contact with CJ. However, as the
interview progressed, Defendant admitted to multiple sexual contacts with CJ. Defendant
described one occasion where he was in his room, drinking alcohol, and CJ came into the
room. Defendant claimed that CJ pulled his penis out of his pants and began rubbing his penis.
Defendant described CJ sucking on his penis for 2-3 rninutés before he pushed her head away.
Defendant also stated that CJ would come into his room on other occasions, climb on top of
him, pull his pants down, and rub her vagina on his penis. Defendant initially told the
detectives that this only happened once, but later claimed no more than three times. The
interview lasted 45 minutes. |

At trial, CJ testified Defendant began sexually abusing her when she was five years old.
CJ testified that Defendant would stick his penis in her vagina, butt, and mouth on multiple
occasions. CJ testified that on one particular occasion, Defendant told CJ to come into his
room while Brandon Jr. was playing video games. When CJ got to Defendant room, he closed
the door and took off his pants. Defendant then removed CJ’s pants and had CJ sit on his lap.
Defendant stuck his penis in CJ’s vagina. CJ described that she was on the bed, sitting on
Defendant’s legs when this penetration occurred. CJ stated that Defendant “moved his penis
up and down.” Defendant then stuck his penis in CJ’s mouth and anus.

* CJ testified that vaginal, anal, and oral penetration occurred three more times. The
second and third time happened in Defendant’s bedroom and the fourth in CJ’s bedroom.
During the second incident, Defendant had CJ come to his bedroom and lie on the bed.
Defendant stuck his penis in CJ*s vagina and mouth, but did not stick his penis in her anus on
this occasion. The third incident happened the samé way as the first, with Defendant sticking

his penis in CJ’s vagina, mouth, and anus in his bedroom. The fourth incident occurred in CJ’s

6
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bedroom. Defendant came into CJ’s bedroom while she was sleeping on the bottom bunk.
Defendant took CJI’s underwear off and put his penis in her mouth and vagina. After each
incident, Defendant told CJ not to tell anyone about what happened.
ANALYSIS '

L THE PETITION IS PROCEDURALLY BARRED

The claims Petitioner raises here are barred by multiple provisions of NRS Chapter 34,
and Petitioner has failed to demonstrate good cause and prejudice to overcome his defaults.
The instant petition, accordingly, is denied.

A. The petition is time barred. .

Defendant’s Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

ug)reme Court issues its remittitur. For the Furﬁoses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner. :

The Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528 (2001). As per the
language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from

the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).
The one-year time limit for preparing petitions for post-conviction relief under NRS

34,726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed

the Notice within the one-year time limit.

7
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Furthermore, the Nevada Supreme Court has held that the district court has a duzy to
consider whether a defendant's post-conviction petition claims are procedurally barred. State
v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The
Riker Court found that “[a]pplication of the statutory procedural default rules to post-

conviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

1d. Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075, The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

Remittitur issued from the Nevada Supreme Court on September 3, 2014. Accordingly,
Petitioner had until September 3, 2013, to file the instant petition. It was not filed until May 2,
2019. Absent a showing of good cause and prejudice, therefore, the petition is time-barred.

For reasons set forth below, Petitioner has failed to demonstrate either.

B. The petition is successive.

Defendant’s Petition is procedurally barred because it is successive. NRS 34.810(2)

reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds
for relief and that the prior determination was on the mertts or, if
new and different grounds are alleged, the judge or justice finds
that the failure of the petitioner to assert those grounds in a prior
petition constituted an abuse of the writ.

(emphasis added).

Second or successive petitions are petitions that either fail to allege new or different
grounds for relief and the grounds have already been decided on the merits or that allege new
or different grounds but a judge or justice finds that the petitioner’s failure to assert those
grounds in a prior petition would constitute an abuse of the writ. Second or successive
pefitions will only be decided on the merits if the petitioner can show good cause and prejudice.

8
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NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).
The Nevada Supreme Court has stated: “Without such limitations on the availability of

post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court
system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, _871 P.2d at 950.
The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face
of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Petitioner is now seeking a second bite at the habeas apple. On October 2, 2014,
Petitioner filed a timely first habeas petition. On December 22, 2015, that petition was
supplemented after this Court appointed counsel. The instant petition is Petitioner’s second.
The claims raised in the first were addressed in a Findings of Fact, Conclusions of Law and
Order filed by this Court on August 3, 2016. Accordingly, any new claims raised by Petitioner
are an abuse of the writ, and any claims which Petitioner has previously raised -mus't be
dismissed as they are successive.

C. Grounds 1 and 3 are barred by the law-of-the-case doctrine and res judicata.

Grounds 1 and 3 have been previously raised and rejected. Those holdings are now t]f}ﬁ:
law of the case and governed by principles of res judicata.

“The law of a first appeal is law of the case on all subsequent appeals in which the facts
are substantially the same.” Hall v. State, 91 Nev. 314, 315, 535P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). “The doctrine of the law of the
case cannot be avoided by a more detailed and precisely focused argument subsequently made
after reflection upon the previous proceedings.” Id. at 316, 535 P.2d at 799. Under the law of

the case doctrine, issues previously decided on direct dppeal may not be reargued in a habeas

9
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petition. Pellegrini v. State, 117 Nev. 860, 879, 34 P.3d 519, 532 (2001) (citing McNelton v.
State, 115 Nev. 396, 414-15, 990 P.2d 1263, 1275 (1999)). Furthermore, this Court cannot
overrule the Nevada Supreme Court, and previously litigated issues are barred by res judicata.
NEvV. CONST. Art. VI § 6; see Mason v. State, 206 S.W.3d 869, 875 (Ark. 2005) (recognizing
the doctrine’s applicability in the criminal context); see also York v. State, 342 S.W. 528, 553

(Tex. Crim. Appl. 2011). Accordingly, by simply continuing to file motions with the same
arguments, his motion is barred by the doctrines of the law of the case and res judicata. Id.;
Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).

In Ground 1, Petitioner alleges that the district court should have granted his Motion
to Dismiss Counsel and Appoint Alternate Counsel because counsel failed to challenge the
“State’s theory that [he] was unemployed with the opportunity to commit these crimes because
he was home while Ms. Lamug worked.” Pet. 10. This issue has been raised before, both on
direct appeal and in the first habeas petition. The Nevada Supreme Court 'held that (1) the
conflict was minimal and (2) Petitioner’s request was untimely. Jefferson, No. 62120 at 15. It
also expliéitly addressed counsel’s failure to obtain his work records and how counsel had
“explained that the work records were not relevant and that leaving the records with a client
in custody is risky because nothing is private in jail.” Id. It declined to find that the district
court had erred. Id.

When the issue was raised again in the first habeas petition, this Court rejected it in its

August 3, 2016, Findings of Fact, Conclusions of Law and Order:

Defendant had indicated to the Court that he wanted to terminate Mr.
Cox because he failed to get employment records and failed to make
phone calls to Defendant’s family. TT, Nov. 1, 2011, at p.3. Mr. Cox
indicated that he did-not think the employment records were relevant
to Defendant’s defense in the case. Id. at pp.5-6. This was egpecially
true in light of the fact that there was no specific time period pled in
the charging document. Id. at p.6. As a result of this exchange, the
State simply advised the Court that Defendant had stated in his
statement to police that he had lost his job. Id. Thus, Defendant’s
complaint that he wanted the Court to dismiss defense counsel
because counsel failed to get Defendant’s employment records was
nonsensical as the employment records were not relevant to
Defendant’s defense as Defendant, by his own admission, was
unemployed when he sexually abused his daughter.
Order at 23-24.

10
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The Nevada Court of Appeals similarly rejected Petitioner’s argument that there

was a conflict of interest which arose out of the motion or the bar complaint:

Because we hold the filing of a bar complaint does not create a per se
conflict of interest that rises to the level of a violation of the Sixth
Amendment, and Jefferson did not assert that the filing of the bar
complaint adversely affected his counsel's behavior or caused his
counsel to defend him less diligentlﬁ, he did not present a conflict-of-
interest claim that would -entitle him to relief, The district court
therefore did not err by denying his claim without conducting an
evidentiarv hearing. Accordingly, we affirm the district court order
denying Jefferson's postconviction petition for a writ of habeas
corpus, :

Jefferson v. State, 133 Nev. , ,410P.3d 1000, 1004 (Nev. App. 2017).

Because Petitioner has previously litigated the questions of whether the district court
erred in denying his motion to dismiss counsel, whether there was a conflict, and whether
counsel should have sought work records, Ground 1 is barred by the law of the case doctrine
and res judicata. '

Ground 3 is similarly barred by the law of the case doctrine and res judicata. There,
Petitioner alleges that his trial and appellate counsel were ineffective for failing to adequately
challenge the voluntary nature of his statement. This issue has been extensively litigated. Trial
counsel filed a _Moﬁon to Suppress his statement on March 11, 20l 1. The district court’s denial

of that motion was raised on appeal. Jefferson, No. 62120 at 4 n.1 (“[T]he circumstances show

Jefferson voluntarily waived Miranda.”). This holding is now the law of the case.

For these feasons, Grounds 1 and 3 are barred by the law of the case doctrine in addition
to the other procedural bars.

D. Petitioner’s substantive claims are waived.

NRS 34.810(1)(b) reads:

The court shall dismiss a petition if the court determines that:

(b) The petitioner’s conviction was the result of a trial and the
grounds for the petition could have been:

(2) Raised in a direct appeal or a prior petition for a writ of habeas
corpus or postconviction relief.

11
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The Nevada Supreme Court has held that “challenges to the validity of a guilty plea and
claims of ineffective assistance of trial and appellate counsel must first be pursued in post-
conviction proceedings...[A]ll other claims that are appropriate for a direct appeal must be
pursued on direct appeal, or they will be considered waived in subsequent proceediﬁgs.”
Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994) (emphasis added)
(disapproved on (;ther grounds by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999)). “A

court must dismiss a habeas petition if it presents claims that either were or could have been

presented in an earlier proceeding, unless the court finds both cause for failing to present the
claims earlier or for raising them again and actual prejudice to the petitioner.” Evans v. State,
117 Nev. 609, 646-47, 29 P.3d 498, 523 (2001). '

To the extent that any of Petitioner’s claims can be construed as anything other than
allegations that he received ineffective assistance of counsel at trial or appeal, they are waived |
for purposes of his habeas petition. | ’

II. PETITIONER HAS FAILED TO DEMONSTRATE GOOD CAUSE AND

PREJUDICE TO OVERCOME THE PROCEDURAL BARS

A showing of good cause and prejudice may overc’ome procedural bars. To avoid
procedural default, a defendant has the burden of pleading and proving specific facts that
demonstrate good cause for his failure to present his claim in earlier proceedings or to
otherwise comply with the statutory rcquii‘ém.ents. See Hogan v. Warden, 109 Nev. 952, 959
60, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada Dep’t of Prisons, 104 Nev. 656, 65.9_, 764
P.2d 1303, 1305 (1988). | |

“To establish good cause, [a petitioner] must show that an impediment external to the

defense prevented their compliance with the applicable procedural rule. A qualifying
impediment might be shown where the factual or legal basis for a claim was not reasoﬁably
available at the time of default.” Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003)
(emphasis added). The Court continued, “appellants cannot attempt to manufacture good
cause[.]” Id. at 621, 81 P.3d at 526. Examples of good cause include interference by State

officials and the previous unavailability of a legal or factual basis. See State v. Huebler, 128

12
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Nev. Adv. Op. 19, 275 P.3d 91, 95 (2012).

To find good cause there must be a “substantial reason; one that affords a legal excuse.”
Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (quoting Colley v. State, 105
Nev. 235, 236, 773 P.2d 1229, 1230 (1989)). Clearly, any delay in the filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

Petitioner has failed to demonstrate good cause to overcome the procedural bars to his
petition, First, it appears that the instant second petition is being raised solely to exhaust claims
that the United States District Court for the District of Nevada found were unexhausted.
Inasmubh as Petitioner is alleging that his attempt to exhaust his claims in state court provide
good cause to overcome the procedural bars to his case, this fails. See Colley v. State, 105
Nev. 235, 236, 773 P.2d 1229, 1230 (1989) abrogated by statute on other grounds as
recognized by State v. Huebler, 128 Nev. 192, 197 n.2, 275 P.3d 91, 95 n.2 (2012); Shumway
v. Payne, 223 F.3d 982, 989 (9th Cir. 2000) (recognizing Washington’s procedural default

rules as “adequate and independent state” law that “bars her claims from federal habeas
review.”).

Second, Petitioner cites Martinez v. Ryan, 566 U.S.1, 132 S.Ct. 1309 (2012}, and argues

that his post-conviction counsel failed to fully raise his claims below. Pet. 15, 17. Petitioner
apparently believes that Martinez grants him a constitutional right to effective counsel on
habeas review because ineffective assistance of counsel claims cannot be raised on direct
appeal and therefore constitutes good cause to overcome the procedural bars. Id. Petitioner is
incorrect.

There is no right to the appointment of counsel in post-conviction proceedings.
Coleman v. Thompson, 501 U.S. 722, 111 S.Ct. 2546 (1991); McKague v. Warden, 112 Nev.
159, 912 P.2d 255 (1996) (“[t]he Nevada Constitution...does not guarantee a right to counsel

in post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States Constitution.”).

McKague specifically held that, with the exception of NRS 34.820(1)(a),’ one does not have

5 NRS 34.820(1)(a) requires the appointment of post-conviction counse! when a petitioner is under a sentence of death.
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“[a]ny constitutional or statutory right to counsel at all” in post-conviction proceedings. 112
Nev. at 164, 912 P.2d at 258.

Martinez did nothing to change this long-established rule in Nevada. Martinez created
a narrow equitable exception to the procedural default rules in federal habeas litigation.
Martinez, 566 U.S. at 14-15, 132 S.Ct. at 1319. The Martinez Court explicitly narrowed its
holding: “state collateral cases on direct review from state courts are unaffected by the ruling
in this case.” Id. at 1320. Martinez thus does not apply in the context of NRS Chapter 34.

The Nevada Supreme Court was expressly presented with the question of whether

Martinez could demonstrate good cause to overcome procedural bars:

We have consistently held that the ineffective assistance of post-
conviction counsel in a noncapital case may not constitute “good
cause” to excuse procedural defaults. See McKague, 112 Nev. at 163—
65, 912 P.2d at 258; ¢f. Crump, 113 Nev. at 303 & n. 5, 934 P.2d at
253 & n. 5; Mazzan v. Warden, 112 Nev. 838, 841, 921 P.2d 920,
921-22 (1996). This is because there is no constitutional or statutory
right to the assistance of counsel in noncapital post-conviction
proceedings, and “[w]here there is no right to counsel there can be no
deprivation of effective assistance of counsel.” McKague, 112 Nev.
at 164-65, 912 P.2d at 258.

Martinez v. Ryan does not address state procedural bars

Brown arﬁues that Martinez changes this court's jurisprudence

holding that ineffective assistance of post-conviction counsel

provides good cause to excuse a state procedural bar only when
- appointment of that counsel was mandateg by statute. We disagree.

Brown v. McDaniel, 130 Nev. 565, 569, 331 P.3d 867, 870 (2014) (internal footnote omitted).

Moreover, even if Brown did not squarely foreclose any attempt to demonstrate good
cause under Martinez to overcome the default rules of NRS Chapter 34, Martinez was decided
on March 20, 2012, seven months before Petitioner’s Judgment of Conviction was filed and
several years before Petitioner filed his first post-conviction habeas petition. Accordingly, the
necessary law and facts needed to bring a challenge to post-conviction counsel have been
available to Petitioner since before post-conviction counsel was ever appointed. Remittitur
issued from his post-conviction appeal on January 30, 2018, and the instant second petition
was not mailed until March 24, 2019. Accordingly, any claim of ineffective assistance of post-

conviction counsel is now itself time-barred and cannot be good cause sufficient to overcome
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the procedural bars. Rippo v. State, 134 Nev. Adv. Op. 53, 423 P.3d 1084, 1094, amended on
denial of reh'g, 432 P.3d 167 (Nev. 2018) (“[W]e have also recognized that an ineffective-
assistance-of-counsel claim cannot be asserted as cause to excuse the procedural default of
another claim for relief if the ineffective-assistance claim is itself defaulted.”).

Third, Petitioner alleges that the district court’s failure to hold an evidentiary hearing
or address several of his previous claims are “impediments external to the defense.” Pet. 6-8.
Even assuming, arguendo, that this were true, Petitioner cannot demonstrate good cause
because Petitioner has filed the instant second petition more than a year after remittitur issued
from his appeal of the denial of his first petition. Accordingly, Petitioner’s claims of good
cause on pages 6-8 of the instant petition are each independently time-barred. Rippo, 134 Nev.
at _,423 P.3d at 1094,

To the extent that Petitioner is attempting to demonstrate good cause beyond an attempt
to exhaust his claims and use Martinez, he similarly fails. In Ground 1, for example, Petitioner
claims that counsel should have been dismissed because there was a conflict of interest. This
claim has been available to—and raised by—Petitioner several times. Petitioner cannot show
good cause to overcome the procedural bars to a claim that has already been litigated. In
Ground 2, Petitioner is alleging for the first time that trial, appellate, and post-conviction
counsel were ineffective for failing to challenge the probable cause which led to his arrest as
a means of suppressing his statement. Pet. 12 (“[A]ny reasonably competent defense lawyer
knows that arresting free citizens of the United States for investigation violates the Fourth
Amendment,”). The law and facts necessary to raise Ground 2 have similarly been available
to Petitioner throughout the course of his case and cannot now demonstrate good cause to
overcome the procedural bars to his untimely and successive second petition. In Ground 3,
Petitioner alleges that trial, appellate, and post-conviction counsel were ineffective for failing
to allege that Petitioner invoked his right to remain silent when he said, “[t]hat’s about it, that’s
all I can say,” in response to a question. Pet. 16. Again, the law and facts necessary to raise
this claim have not changed throughout the course of this case, and Petitioner has failed to

demonstrate good cause for failing to raise it until the untimely and successive second petition.

15

W:2010\2010F\1 77\35\ 0F 1 7735-FFCO-(JEFFERSON_BRANDON_06_04_2019)-001.DOCX

156




N o0 I N L R WD

[ S T e T N T s R o L N T N N o e e e e e e S S S
O ~ N h b W N = S W e s Nt bR W N = O

Finally, in Ground 4, Petitioner alleges that he is “actually, factually, and legally innocent,”
but the law and facts necessary to raise that claim, like with each of the other claims raised,
have been available to Petitioner throughout the course of his trial. Pet. 19. -

Nor can Petitioner demonstrate prejudice to overcome the bars to his claims. In order
to" establish prejudice, the defendant must show “‘not merely that the errors of [the
proceedings] created possibility of prejudice, but that they worked to his actual and substantial
disadvantage, in affecting the state proceedings with error of constitutional dimensions.’”
Hogan v. Warden, 109 Nev. 952, 960, 860 P.2d 710, 716 (1993) (quoting United States v.
Frady, 456 U.S. 152, 170, 102 S.Ct. 1584, 1596 (1982)).

Petitioner has failed to demonstrate prejudice to overcome the procedural bars because
each ground is meritless. The Sixth Amendment to the United States Cbnstitution provides
that, “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance
of Counsel for his defense.” The United States Supreme Court has long recognized that “the
right to counsel is the right to the effective assistance of counsel.” Strickiand v. Washington,

466 U.S. 668, 686, 104 S.Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138,
865 P.2d 322, 323 (1993). ' '

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistaﬁce” of counsel by satisfying the two-prong test of
Strickland, 466 U.S. at 686-87, 104 S.Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865
P.2d at 323. Under the Strickland test, a defendant must sﬁbw first that his couﬁsel’s

representation fell below an objective standard of reasonableness, and second, that but for
counsel’s errors, there is a reasonable probability that the result of the proceedings would have

been different. 466 U.S. at 687-88, 694, 104 S.Ct. at 2065, 2068; Warden, Nevada State Prison

1 v.Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-part test).

“[TJhere is no reason for a court deciding an ineffective assistance claim to approach the
inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S.Ct. at 2069.

/ |
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The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is * [w]ithin the fang_e of
competence demanded of attorneys in criminal cases.’”” Jackson v. Warden, 91 Nev. 430, 432,
537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should “second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that counsel
do what is impossible or unethical. If there is no bona fide defense to the charge, counsel
cannot create one and may disserve the interests of his client by attempting a useless charade.”

United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S.Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S.Ct. at 689. “Strategic choices made by counsel after
thoroughly invesfigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel’s
17
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challenged conduct on the facts of the particular case, viewed as of the time of counsel’s
conduct.” Strickland, 466 U.S. at 690, 104 5.Ct. at 2066.

" Even if a -defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396; 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S.Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S.Ct. at 2064-65, 2068). _ '

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance of

the evidence.” Means v. State, 120 Nev. 1001, 1012, 103 P.3d 25, 33 (2004). Furthermore,

claims of ineffective assistance of counsel asserted in a petition for post-conviction relief must
be supported with specific factual allegations, which if true, would entitle the petitioner to
relief. Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked”
allegations are not sufficient, nor are those belied and repelled by the record. Id. NRS
34.735(6) states in relevant patt, “[Petitioner] nust all‘ege speciﬁ.c facts supporting the claims
in the petition[.] . . . Failure to allege specific facts rather than just conclusions may cause your
petition to be dismissed.” (emphasis added).
There is a strong presumption that appellate counsel’s performance was reasonable

and fell within “the wide range of reasonable professional assistance.” See United States v.
Aguirre, 912 F.zd‘sss, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S.Ct. at

2065. A claim of ineffective assistance of appellate counsel must satisfy the two-prong test

set forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996). In

order to satisfy Strickland’s secdnd prong, the defendant must show that the omitted issue - -
would have had a reasonable probability of success on appeal. Id.

/I

"
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The professional diligence and competence required on appeal involves “winnowing
out weaker arguments on appeal and focusing on one central issue if possible, or at most on a
few key issues.” Jones v. Barnes, 463 U.S. 745, 751-52, 103 S.Ct. 3308, 3313 (1983). In
particular, a “brief that raises every colorable issue runs the risk of burying good arguments
. . in a verbal mound made up of strong and weak contentions.” Id. at 753, 103 S.Ct. at 3313.
For judges to second-guess reasonable professional judgments and impose on appointed
counsel a duty to raise every ‘colorable’ claim suggested by a client would disserve the very
goal of vigorous and effective advocacy.” Id. at 754, 103 S.Ct. at 3314.

a. Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 1.

As Petitioner has previously and unsuccessfully argued that his motion to fire counsel
should have been granted, he cannot demonstrate prejudice here. This Court found that there
was no conflict which rendered counsel ineffective. FCL at 20-21. It relied on the Supreme
Court’s finding that any conflict was “minimal.” Id. at 21 (citing Jefferson, No. 62120 at 15).
The denial of this issue was then raised in Petitioner’s post-conviction appeal and was once
more rejected. Jefferson v. State, 133 Nev. _, , 410 P.3d 1000, 1004 (Nev. App. 2017).

Accordingly, Petitioner’s claim that he was denied the right to “effective and conflict free

counsel at all stages of a criminal prosecution” is meritless and cannot show prejudice. Pet. 9.

This Court denies the instant second petition as to Ground 1.

b. Petitioner has failed to demonstrate prejudice to overcome the
procedural bars to Ground 2, his claim that the police lacked probable
cause to arrest him

Ground 2 is similarly meritless. The Nevada Supreme Court has held that “[p]robable
cause exists if the facts and circumstances known to the officer warrant a prudent man in
believing that a felony has been committed by the person arrested.” Washington v. State, 94
Nev. 181, 18384, 576 P.2d 1126, 1128 (1978). '

Here, the victim told her mother that her father had forced her to perform oral sex on
him. Jefferson, No. 62120 at 1. Specifically, she said, “daddy makes me suck his ti ti.” Tr.
Evid. Hr. (12/08/2011) at 21. The victim’s mother then called the police and relayed that

19
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information to them. Jefferson, No. 62120 at 1. Sexual assault is a felony, and the forceful

insertion of a penis into the mouth without consent satisfies the elements of that felony. NRS
200.366. As the victim had only one father, there was no question about Petitioner’s identity.
This is sufficient to demonstrate probable cause.

Petitioner asserts that the “inconsistent statements of a young girl describing sexual
assault” are insufficient to satisfy probable cause, citing Stoot v. City of Everett, 582 F.3d 910,
913-14, 918-21 (9th Cir. 2009). Pet. 13. Stoot is inapposite. There, the Ninth Circuit held that

while “[1)aw enforcement officers may obviously rely on statements made by the victims of a
crime to identify potential suspects,” “three factors, taken together” determined that the
statements made by the child victim were unreliable and therefore insufficient to show
probable cause. Stoot, 582 F.3d at 919. First, as a four-year-old, the victim was reporting on
events that happened “over a year” earlier. Id. Second, the victim’s answers were inconsistent.
Id. at 920. Third, the victim “at one point confused [the defendant] with another boy.” Id.
Rather than adopting the per se rule that inconsistent statements automatically make the
content of the statements unreliable for a determination of probable cause, the Ninth Circuit
conducted a fact-based inquiry before determining that the three factors together rendered the
victim’s statements unreliable. Id. at 919. The inconsistent statements, accordingly, must be
taken in conjunction with everything else.

Here, unlike in Stoot, the victim was not reporting on events that happened over
a year before, nor—understandably—did she confuse her father with anyone else. Indeed, the
Amended Information alleged that the conduct occurred in the month leading up to the victim’s
disclosure to her mother. AINF at 1 (alleging that the counts occurred between August 1, 2010
and September 14, 2010); Tr. Evid. Hr. (12/08/2011) at 5-6 (testimony of victim’s mother
regarding conversation on September 14, 2010). While the victim did, as Petitioner correctly
asserts, give inconsistent statements, this is not enough under Stoot to render the arrest
unreasonable or unsupported by probable cause. The victim was “sad,” “embarrassed,” and a
“little bit shy” when she was speaking with detectives. Id. at 35. Nevertheless, she understood

the questions and gave appropriate answers to each. Id. Her statement to the police was reliable

20
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and sufficient to support probable cause.

Because the victim was reliable and provided detectives with the facts and
circumstances to reasonably believe that Petitioner had committed sexual assault, Petitioner’s
arrest was supported by probable cause. Accordingly, Petitioner cannot demonstrate prejudice
sufficient to overcome the procedural bars to Ground 2.

c. Petitioner has failed to demonstrate prejudice to overcome - the
procedural bars to Ground 3.
Petitioner was asked during his voluntary statement what was “causing this behavior.”

Petitioner’s Exhibit 3(a). In response, he answered:

I—what—I maybe—maybe um, what—what—me not having money.
You know, I having [sic] a beer every now and then. That’s about it.
That’s all I can say.

Petitioner now is claiming that his response to this question should have been raised by
trial, appellate, and post-conviction counsel as an invocation of his right to remain silent. The
fecord belies any claim that this was an invocation of the right to remain silent. Hargrove, 100
Nev. at 502, 686 P.2d at 225. Instead, Petitioner is saying that he had nothing more to say in
response to that question, He was asked a specific question, he answered that, and then he told
the detectives that his answer was complete. Indeed, immediately thereafter, the detectivé
asked Petitioner what goes on when the victim would come to his room. Petitioner kept talkin g,

as he had for the first twenty-six pages of the transcript:

I don’t ask her to come to my room, sir. I mean it’s—I mean I give
her a little hug, a little kiss or something like that.

Petitioner’s Exhibit 3(a).

Petitioner’s response after allegedly invoking his right is inconsistent with an
unequivocal invocation as the Fifth Amendment requires. See Dewey v. State, 123 Nev. 483,
488, 169 P.3d 1149, 1152 (2007) (quoting Davis v. United States, 512 U.S. 452, 461-62, 114
S.Ct. 2350, 129 L.Ed.2d 362 (1994) (holding that police are not rgquired to stop questioning a

suspect who has waived his or her Miranda rights unless the suspect subsequently proffers “an
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‘unambiguous and unequivocal” invocation of the right to remain silent or the right to an
attorney). As the Supreme Court held, detectives had properly informed him of his rights,
asked him if he understood, and received an affirmative answer. Jefferson, No. 62120, at4 n.1.
The Court, accordingly, held that Petitioner’s argument that “his waiver of his Miranda rights
was not voluntary ... lacks merit.” Id. Although the Nevada Supreme Court has not previously
addressed the particular issue Petitioner is raising in Ground 3, its finding that the statement
was voluntary is still the law of the case.

Indeed, his is just another attempt at challenging the voluntary nature of his statement
to the police by changing the argument. He cannot overcome the law of the case by
repackaging old arguments with new facts. The Nevada Supreme Court has already held that
the confession was voluntary, and that holding is now the law of the case despite Petitioner’s
attempts to alter his argument. “The doctrine of the law of the case cannot be avoided by a
more detailed and precisely focused argument subsequently made after reflection upon the
previous proceedings.” Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 (1975).

d. Petitioner has failed to demonstrate either good cause or prejudice to
overcome the procedural bars to Ground 4, his actual innocence claim.

In his petition, Petitioner seems to be raising a claim of actual innocence. Se¢e Pet. 19-
22. A review of the substantive arguments within, however, reflect that Petitioner is really
only just attacking the legal sufficiency of his conviction. As explained by the United States
Supreme Court, actual innocence means factual innocence not mere legal insufficiency.
Bousley v. United States, 523 U.S. 614, 623, 118 S.Ct. 1604, 1611 (1998); Sawyer v. Whitley,
505 U.S. 333, 338-39, 112 S.Ct. 2514, 2518-19 (1992).

Actual innocence is a stringent standard designed to be applied only in the most
extraordinary situations. Pellegrini, 117 Nev. at 876, 34 P.3d at 530. The United States Court
of Appeals for the Eighth Circuit has “rejected freé-standing claims of actual innocence as a
basis for habeas review stating, ‘[c]laims of actual innocence based on newly discovered
evidence have never been held to state a ground for federal habeas relief absent an independent

constitutional violation occurring in the underlying state criminal proceeding.”” Meadows v.
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Delo, 99 F.3d 280, 283 (8th Cir. 1996) (citing Herrera v. Collins, 506 U.S. 390, 400, 113 S.Ct.

853, 860 (1993)). To establish actual innocence of a crime, a petitioner “must show that it is

more likely than not that no reasonable juror would have convicted him absent a constitutional
violation.” Pellegrini, 117 Nev. at 887, 34 P.3d at 537 (emphasis added). However, “[w]ithout
any new evidence of innocence, even the existence of a concededly meritorious constitutional
violation is not itself sufficient to establish a miscarriage of justice that would allow a habeas
court to reach the merits of the barred claim,” Schlup v. Delo, 513 U.S. 298, 316, 115 S.Ct.
851, 861 (1995).

Once a defendant has made such a showing, he may then use the claim of actual

innocence as a “gateway” to present his constitutional challenges to the court and require the
court to decide them on the merits. Schlup, 513 U.S. at 315, 115 S.Ct. at 861. Furthermore,
the newly discovered evidence suggesting the defendant’s innocence must be “so strong that
a court cannot have confidence in the outcome of the trial.” Id. at 316, 115 S.Ct. at 861,

Here, Petitioner does not even attempt to establish factual innocence. Instead, despite
asserting innocence several times, he spends the next several pages challenging (1) the
admissibility of the victim’s statements and (2) the State’s theory of the case. Pet. 19-22. None
of this information is new. Petitioner cannot overcome the procedural bars to his claim by
raising information which he has known about since trial. He attempts to circumvent the
procedural default rules by claiming that he had every intention of bringing these claims in his
first habeas petition, but his counsel failed to do so. Pet. 20. This is not an issue extrinsic to
the defense.

Moreover, to the extent that Petitioner is claiming that his first habeas counsel was
ineffective, that claim is itself time barred. Rippo v. State, 134 Nev. Adv. Op. 53, 423 P.3d
1084, 1094, amended on denial of reh'g, 432 P.3d 167 (Nev. 2018) (“[W]e have also

recognized that an ineffective-assistance-of-counsel claim cannot be asserted as cause to

excuse the procedural default of another claim for relief if the ineffective-assistance claim is
itself defaulted.”). Further, as Petitioner was not facing death, he was not entitled to counsel
in the initial petition, and his claim of ineffective assistance of post-conviction counsel,
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therefore, would not be cognizable even if it were timely. NRS 34.750; Brown v. McDaniel,
130 Nev. 565, 567, 331 P.3d 867, 869 (2014) (“[P]ost-conviction counsel's performance does
not constitute good cause to excuse the procedural bars under NRS 34.726(1) or NRS 34.810

unless the appointment of that counsel was mandated by statute.”).
Petitioner also fails to demonstrate prejudice. As mentioned previously, he admitted to-
the sexual conduct with his daughter in the police interview. The voluntary nature of his

statement was upheld on appeal. Jefferson, No. 62120 (Jul. 29, 2014) at 3. Further, the victim

testified in open court about the sexual abuse by her father. The Nevada Supreme Court

addressed the evidence presented against Petitioner thoroughly in its Order of Affirmance:

In this case, C.J. testified with specificity as to four separate occasions
of sexual abuse—three in Jefferson’s bedroom, and one in her
bedroom. She testified that on each of the three occasions in the
master bedroom, Jefferson put his penis in her mouth, vagina, and
anus, and on the fourth occasion, in her bedroom, he put his penis in
her mouth and vagina. Finally, Jefferson’s own confession also
supports the lewdness and sexual assault charges as he stated that on
d{ﬂgrent occasions C.J. rubbed her vagina against his penis, touched
his penis, and put his penis in her mouth.

1d. at 11-12 (emphasis added).

Regardless of whether the victim’s statement should have been suppressed or the
correctness of the State’s theory regarding Petitioner’s opportunity to commit the abuse, no
reasonable jury member when presented with this evidence. Accordingly, Petitioner cannot
show prejudice sufficient to overcome the mandatory procedural bars to his actual innocence
claim.

III. THE MOTION TO APPOINT COUNSEL IS DENIED

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 752, 111 S.Ct. 2546, 2566
(1991). In McKague v. Warden, 112 Nev. 159, 163, 912 P.2d 255, 258 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution . . . does not guarantee a

right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s right
to counsel provision as being coextensive with the Sixth Amendment to the United States

Constitution.” McKague specifically held that with the exception of NRS 34.820(1)(a)
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(entitling appointed counsel when petitioner is under a sentence of death), one does not have
“any constitutional or statutory right to counsel at all” in post¥conviction proceedings. Id. at
164, 912 P.2d at 258. | '

However, the Nevada chislatﬁre has given courts the ‘discretion to appoint post-
conviction counsel so long as “the court is satisfied that the allegation of indfgency is true and

the pétition is not dismissed summarily.” NRS 34.750. NRS 34.750 reads:

A petition may allege that the Defendant is unable to pay the costs of
the proceedings. or employ counsel. If the court is satisfied that the
allegation of indigency 1s true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court orders
the filing of an answer and a return. In making its determination, the
court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings;

or

(c) Counsel is necessary to proceed with discovery.

(emphasis added). Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel. | h | h

This Court denies Petitioner’s motion to appoint counsel. The instant petition raises
issues which are not difficult, and which can be disposed of dsing the record as it currently
stands as the issu’és»_are either time-barred, successive, barred by the law-of-the-case doctrine,
or otherwise meritless. Moreover, Petitioner’s pleading belies any claim that he is unable to
comprehend the proceedings.

For these reasons, Petitioner’s request to have counsel appointed to represent him in his
untimely, successive second habeas petition is denied.
i
1
1/
1/
/I
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IV. PETITIONER IS NOT ENTITLED TO AN EVIDENTIARY HEARING
NRS 34.770 determines when a defendant is entitled to an evidentiary hearing. Itreads:

L. The judge or justice, upon review of the return, answer and
all supporting documents which are filed, shall determine
whether an evidentiary hearing is required. A petitioner
must not be discharged or committed to the custody of a

erson other than tie respondent unless an evidentiary
earing is held.

2. If the judge or justice determines that the petitioner is not
entitled to relief and an evidentiary hearing is not required,
he shall dismiss the petition without a hearing,

3. If the judge or justice determines that an evidentiary
hearing is required, he shall grant the writ and shall set a
date for the hearing.
The Nevada Supreme Court has held that if a petition can be resolved without
expanding the record, then no evidentiary hearing is necessary. Marshall v, State, 110 Nev.

1328, 885 P.2d 603 (1994); Mann v. State, 118 Nev. 351, 356, 46 P.3d 1228, 1231 (2002).

However, a defendant is entitled to an evidentiary hearing only if his petition is supported by
specific factual allegations, which, if true, would entitle him to relief unless the factual
allegations are repelled by the record. Marshall, 110 Nev. at 1331, 885 P.2d at 605

In the instant case, Petitioner’s arguments ar¢ ¢ither waived, time-barred, successive,
barred by the law of the case, or meritless. Accordingly, there is no need to expand the record
and Petitioner’s request for an evidentiary hearing is denied. To the extent that Petitioner
believes he should be entitled to an evidentiary hearing to elicit additional evidence, this claim
is without merit. Post-conviction evidentiary hearings are not fishing expeditions, and
Petitioner’s failure to present his claims with specificity at this juncture precludes him from
holding an evidentiary hearing in the hopes of developing them further.
1/
/"
1/
I
/"
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ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and is, denied.
DATED this _Lé_ day of July, 2019.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

Cliief D%puty Dlstrlct Attorney

Nevada #003202
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A-19-793338-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES June 04, 2019
A-19-793338-W Brandon Jefferson, Plaintiff(s)
Vs.

State of Nevada, Defendant(s)

June 04, 2019 8:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Barker, David COURTROOM: R]JC Courtroom 14A
COURT CLERK: Vanessa Medina

RECORDER:

REPORTER:

PARTIES
PRESENT: Stanton, David L. Attorney

JOURNAL ENTRIES
- Plaintiff not present.

Court NOTED, it was in receipt of the original petition and opposition filed, Defendant was currently
serving a life sentence with parole eligibility after 35 years as a result of a jury conviction on or about
07/30/12, having been convicted, Defendant appealed the conviction and sentence. Defendant had
tiled a first petition for writ of habeas corpus that was timely, thus denied. COURT FURTHER
NOTED, this was Defendant's second successive petition, with no new issues, it was procedurally
barred and ORDERED, Petition DENIED. The State directed to prepare and submit an Order for
signature.

CLERK'S NOTE: The above minute order has been distributed to:
Brandon Jefferson #1094051

Ely State Prison

P.O. Box 1989

Ely, Nevada 89301

PRINT DATE: 09/05/2019 Page1of1 Minutes Date: June 04, 2019
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Certification of Copy and
Transmittal of Record

State of Nevada s§
County of Clark } .

Pursuant to the Supreme Court order dated August 26, 2019, 1, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing
is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 169.

BRANDON M. JEFFERSON,
Plaintiff(s), Case No: A-19-793338-W
Dept. No: XXX
vs.
STATE OF NEVADA,
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOQOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 5 day-of September 2019.

Steven D. Grierson, Clerk of the Court

Amanda Hampton, Deputy Clerk





