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Trial in this matter concluded with the jury awarding Plaintiffs/Cross-

Appellants damages in the amount of $13,640,479.94. The Court reduced 

this award to a judgment of $6,365,830.84 based upon the damages “cap” 

of $350,000.00 noted in NRS 41A.035. Plaintiffs/Cross-Appellants 

appeal this reduction since the NRS 41A.035 “cap” of $350,000.00 for 

noneconomic damages is specifically preempted by federal law in this 

case as Plaintiffs/Cross-Appellants/Respondents’ health plan is an ERISA 

plan. 

The preemption doctrine, which provides that federal law supersedes 
conflicting state law, arises from the Supremacy Clause of the United 
States Constitution. The Supremacy Clause, found in Article VI, 
requires that “the Laws of the United States ... shall be the supreme 
Law of the Land; ... any Thing in the Constitution or Laws of any State 
to the Contrary notwithstanding.” Thus, when a conflict exists between 
federal and state law, valid federal law overrides, i.e., preempts, an 
otherwise valid state law. 
 

Nanopierce Techs., Inc. v. Depository Tr. & Clearing Corp., 123 Nev. 

362, 370, 168 P.3d 73, 79 (2007) 

The Nevada Supreme Court noted that Nevada Medical Malpractice 

statutes are preempted by ERISA as to evidence of collateral source 

benefits: 

Federal law complicates matters. 42 U.S.C. § 2651(a) 
provides that when the United States is required to pay for 
medical treatment on behalf of an individual, and the hospital 
becomes liable in tort to that individual, “the United States 
shall have a right to recover ... the reasonable value of the care 



and treatment so furnished,” and the United States’ right to 
payment is subrogated to the individual’s claim against the 
hospital. In short, § 2651(a) allows the United States to 
recover from a plaintiff who prevails in a medical malpractice 
suit the Medicaid payments the plaintiff received—exactly 
what NRS 42.021(2) prohibits. When state and federal law 
directly conflict, federal law governs.   

 
McCrosky v. Carson Tahoe Reg'l Med. Ctr., 133 Nev. 930, 936–37, 408 

P.3d 149, 154–55 (2017). 

Just as the Supreme Court in McCrosky noted that economic damage 

limitations under NRS 42.021 are preempted by Federal law, the 

$350,000.00 cap noted for noneconomic damages in NRS 41A.035 runs 

afoul of ERISA in this case. 

Plaintiff’s “ERISA” Plan notes: 

“Recoveries” means all monies paid to the Covered 
Person—or to any agent, attorney or beneficiary of, or 
trustee for, such Covered Person—by way of judgment, 
settlement, or otherwise to compensate for all losses 
caused by an injury or sickness, whether or not said losses 
reflect Covered Expenses. “Recoveries” further includes, 
but is not limited to, recoveries for medical, dental or other 
expenses, attorneys’ fees, costs and expenses, pain and 
suffering, loss of consortium, wrongful death, lost wages 
and any other recovery of any form of damages or 
compensation whatsoever. All such payments received from 
any sources shall be deemed to b be first for Covered 
Expenses regardless of whether the payments are so 
designated by the parties, and regardless of any limitations on 
the ability of the Covered Person to collect medical expenses 
from the Third Party. The Plan shall be reimbursed in full, 
regardless of whether the Covered Person has been made 



whole, before any amounts (including attorney fees and court 
costs) are deducted from such payments. 
 

As such, this “potential” conflict between ERISA and Nevada’s statutory 

cap for noneconomic damages is realized here, as the plan calls for 

reimbursement from any source, including non-economic damages—and yet, 

State Law precludes non-economic damages of more than $350,000. 

Given the above, the cap on non-economic damages is pre-empted in 

this matter as Plaintiff/Cross-Appellant Titina Farris’ health plan is an ERISA 

plan. Plaintiffs/Cross-Appellants therefore appeal the reduction of the jury 

award by the Court as this cap, as applied, violates the Supremacy Clause of 

the United States Constitution. The jury awards given by the jury are properly 

upheld, and not reduced. 
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KIMBALL JONES, ESQ. 
Nevada Bar No.: 12982 
JACOB G. LEAVITT, ESQ.  
Nevada Bar No.: 12608 
BIGHORN LAW 
716 S. Jones Blvd. 
Las Vegas, Nevada 89107 
Phone: (702) 333-1111 
Email: Kimball@BighornLaw.com  
  Jacob@BighornLaw.com  
 
GEORGE F. HAND, ESQ. 
Nevada Bar No.: 8483 
HAND & SULLIVAN, LLC 
3442 N. Buffalo Drive 
Las Vegas, Nevada 89129 
Phone: (702) 656-5814 
Email: GHand@HandSullivan.com 
 
Attorneys for Plaintiffs 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

TITINA FARRIS and PATRICK FARRIS,  
    

                                     Plaintiffs,    
 vs.    
 
BARRY RIVES, M.D.; LAPAROSCOPIC 
SURGERY OF NEVADA, LLC et al.,   
 
                                     Defendants. 

 
 
 
 
 
 
 
 
 

 
CASE NO.: A-16-739464-C 
DEPT. NO.:  XXXI 
 
 
 

NOTICE OF ENTRY OF JUDGMENT 
 

 
YOU, AND EACH OF YOU WILL PLEASE TAKE NOTICE that a Judgment on Verdict 

was entered, in the above-entitled matter, on November 14, 2019, a copy of which is attached hereto. 

 DATED this 19th day of November, 2019. 
      BIGHORN LAW 

By: /s/ Kimball Jones  
KIMBALL JONES, ESQ. 
Nevada Bar.: 12982 
JACOB G. LEAVITT, ESQ.  
Nevada Bar No.: 12608 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of 

BIGHORN LAW, and on the 19th day of November, 2019, I served the foregoing NOTICE OF 

ENTRY OF JUDGMENT as follows: 

x Electronic Service – By serving a copy thereof through the Court’s electronic 
service system; and/or 

¨ U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 
prepaid and addressed as listed below: 

 
Kim Mandelbaum, Esq. 
MANDELBAUM ELLERTON & ASSOCIATES 
2012 Hamilton Lane 
Las Vegas, Nevada 89106 
& 
Thomas J. Doyle, Esq. 
Chad C. Couchot, Esq. 
SCHUERING ZIMMERMAN & DOYLE, LLP  
400 University Avenue 
Sacramento, California 95825 
Attorneys for Defendants 
 
 

  /s/ Erickson Finch   
An employee of BIGHORN LAW 
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