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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX

NO. DOCUMENT DATE VOL. PAGE NO.
1. Complaint (Arbitration Exemption 7/1/16 1 1-8
Claimed: Medical Malpractice)
Exhibit 1: Affidavit of Vincent  7/1/16 1 9-12
E. Pesiri, M.D.
Exhibit 2: CV of Vincent E. 1 13-15
Pesiri, M.D.
Initial Appearance Fee 7/1/16 1 16-17
Disclosure (NRS Chapter 19)
2. Defendants Barry Rives, M.D.; 9/14/16 1 18-25

Laparoscopic Surgery of Nevada,
LLC Answer to Complaint
(Arbitration Exempt — Medical
Malpractice)

3. Notice of Association of Counsel 7/15/19 1 26-28

4. Defendants Barry Rives, M.D.’s 9/13/19 1 29-32
and Laparoscopic Surgery of
Nevada LLC’s Motion to Compel
The Deposition of Gregg
Ripplinger, M.D. and Extend the
Close of Discovery (9th Request)
on an Order Shortening Time

Declaration of Chad C. 9/13/19 1 33-35
Couchot, Esq.

Declaration of Thomas J. 9/13/19 1 36-37
Doyle, Esq.

Memorandum of Points and 9/13/19 1 38-44
Authorities

Exhibit 1: Notice of Taking 2/6/19 1 45-49
Deposition of Dr. Michael

Hurwitz

Exhibit 2: Amended Notice of 7/16/19 1 50-54
Taking Deposition of Dr.

Michael Hurwitz



NO.
(Cont. 4)

DOCUMENT
Second Amended Notice of
Taking Deposition of Dr.
Michael Hurwitz
(Location Change Only)

Exhibit 3: Third Amended
Notice of Taking Deposition
of Dr. Michael Hurwitz

Exhibit 4: Subpoena — Civil
re Dr. Gregg Ripplinger

Notice of Taking Deposition
of Dr. Gregg Ripplinger

Exhibit 5: Amended Notice
of Taking Deposition of
Dr. Gregg Ripplinger

Defendants Barry Rives, M.D.;
Laparoscopic Surgery of Nevada
LLC’s NRCP 16.1(A)(3) Pretrial
Disclosure

Trial Subpoena — Civil Regular
re Dr. Naomi Chaney

Plaintiffs’ Motion for Sanctions
Under Rule 37 for Defendants’
Intentional Concealment of
Defendant Rives’ History of
Negligence and Litigation and
Motion for Leave to Amend
Complaint to Add Claim for Punitive
Damages on Order Shortening Time

Affidavit of Kimball Jones,
Esq. in Support of Plaintiff’s
Motion and in Compliance
with EDCR 2.34 and

NRCP 37

Memorandum of Points and
Authorities

Exhibit “1”: Defendant Dr.
Barry Rives’ Response to
Plaintiff Titina Farris’
First Set of Interrogatories

DATE VOL. PAGE NO.
7/25/19 1 55-58
9/11/19 1 59-63
7/18/19 1 64-67
7/18/19 1 68-70
9/11/19 1 71-74
9/13/19 1 75-81
9/16/19 1 82-86
9/18/19 1 87-89
9/18/19 1 90-91
9/16/19 1 92-104
4/17/17 1 105-122



NO.
(Cont. 7)

DOCUMENT DATE

VOL.

PAGE NO.

Exhibit “2”: Deposition 10/24/18
Transcript of Dr. Barry

Rives, M.D. in the Farris

Case

Exhibit “3”: Transcript of 4/17/18
Video Deposition of Barry

James Rives, M.D. in the

Center Case

Order Denying Stipulation Regarding 9/19/19
Motions in Limine and Order Setting

Hearing for September 26, 2019 at

10:00 AM, to Address Counsel

Submitting Multiple Impermissible
Documents that Are Not Complaint

with the Rules/Order(s)

Stipulation and Order 9/18/19
Regarding Motions in Limine

Plaintiffs’ Motion to Strike 9/19/19
Defendants’ Rebuttal Witnesses

Sarah Larsen, R.N., Bruce Adornato,

M.D. and Scott Kush, M.D., and to

Limit the Testimony of Lance Stone,

D.O. and Kim Erlich, M.D., for

Giving Improper “Rebuttal” Opinions,

on Order Shortening Time

Motion to Be Heard 9/18/19

Affidavit of Kimball Jones, Esq. 9/16/19
in Compliance with EDCR 2.34

and in Support of Plaintiff’s

Motion on Order Shortening

Time

Memorandum of Points and 9/16/19
Authorities

Exhibit “1”: Defendants Barry J. 12/19/18
Rives, M.D. and Laparoscopic

Surgery of Nevada, LLC’s

Rebuttal Disclosure of Expert

Witnesses and Reports

[e—

123-149

150-187

188-195

196-198

199-200

201
202-203

204-220

221-225



NO.
(Cont. 9)

10.

11.

12.

13.

14.

DOCUMENT

Exhibit “2”: Expert Report of
Sarah Larsen, R.N., MSN, FNP,
C.L.C.P. with Life Care Plan

Exhibit “3”: Life Expectancy
Report of Ms. Titina Farris by
Scott Kush, MD JD MHP

Exhibit “4”: Expert Report by
Bruce T. Adornato, M.D.

Exhibit “5”: Expert Report by
Lance R. Stone, DO

Exhibit “6”: Expert Report by
Kim S. Erlich, M.D.

Exhibit “7”: Expert Report by
Brian E. Juell, MD FACS

Exhibit “8”: Expert Report by
Bart Carter, MD, FACS

Court Minutes Vacating Plaintiffs’
Motion to Strike

Plaintiffs’ Objection to Defendants’
Second Amended Notice of Taking
Deposition of Dr. Gregg Ripplinger

Plaintiffs’ Objections to Defendants’

Pre-Trial Disclosure Statement
Pursuant to NRCP 6.1(a)(3)(C)

Plaintiffs’ Objection to Defendants’
Trial Subpoena of Naomi Chaney,
M.D.

Defendants Barry Rives, M.D. and
Laparoscopic Surgery of Nevada,
LLC’s Opposition to Plaintiffs’
Motion for Sanctions Under Rule 37
for Defendants’ Intentional
Concealment of Defendant Rives’
History of Negligence and Litigation
and Motion for Leave to Amend

Compliant to Add Claim for Punitive

Damages on Order Shortening Time

DATE VOL. PAGE NO.
12/19/18 2 226-257
12/19/18 2 258-290
12/18/18 2 291-309
12/19/18 2 310-323
11/26/18 2 324-339
12/16/18 2 340-343
12/19/18 2 344-346
9/20/19 2 347
9/20/19 2 348-350
9/20/19 2 351-354
9/20/19 2 355-357
9/24/19 2 358-380



16.

DOCUMENT DATE VOL.

PAGE NO.

Declaration of Chad Couchot in 9/24/19 2
Support of Opposition to
Plaintiffs’ Motion for Sanctions
Under Rule 37 for Defendants’
Intentional Concealment of
Defendant Rives’ History of
Negligence and Litigation and
Motion for Leave to Amend
Complaint to Add Claim for
Punitive Damages on Order
Shortening Time

Exhibit A: Defendant Dr. 3/7/17 2
Barry Rives’ Response to

Plaintiff Vickie Center’s

First Set of Interrogatories

Exhibit B: Defendant Dr. 4/17/17 2
Barry Rives’ Response to

Plaintiff Titina Farris’ First

Set of Interrogatories

Exhibit C: Partial Deposition 10/24/18 2
Transcript of Barry Rives,
M.D. in the Farris case

Exhibit D: Partial Transcript 4/17/18 2
of Video Deposition of

Barry Rives, M.D. in the

Center case

Exhibit E: Defendant Dr. 9/13/19 2
Barry Rives’ Supplemental

Response to Plaintiff Titina

Farris’ First Set of

Interrogatories

Exhibit F: Partial Transcript 5/9/18 2
of Video Deposition of Yan-Borr
Lin, M.D. in the Center case

Exhibit G: Expert Report of 8/5/18 2
Alex A. Balekian, MD MSHS
in the Rives v. Center case

Defendants Barry J. Rives, M.D.’s 9/25/19 2
and Laparoscopic Surgery of Nevada,
LLC’s Objection to Plaintiffs’ Ninth

381-385

386-391

392-397

398-406

407-411

412-418

419-425

426-429

430-433



NO.

DOCUMENT DATE

VOL.

PAGE NO.

(Cont. 16) Supplement to Early Case Conference

17.

18.

19.

20.

Disclosure of Witnesses and
Documents

Court Minutes on Motion for 9/26/19
Sanctions and Setting Matter
for an Evidentiary Hearing

Plaintiffs’ Objection to Defendants’  9/26/19
Fourth and Fifth Supplement to

NRCP 16.1 Disclosure of Witnesses

and Documents

Defendants Barry Rives, M.D.’s and  9/26/19
Laparoscopic Surgery of Nevada,

LLC’s Objection to Plaintiffs’ Initial

Pre-Trial Disclosures

Plaintiffs’ Motion to Strike 9/27/19
Defendants’ Fourth and Fifth

Supplement to NRCP 16.1 Disclosure

of Witnesses and Documents on Order
Shortening Time

Notice of Hearing 9/26/19

Affidavit of Kimball Jones, Esq. 9/24/19
in Support of Plaintift’s Motion

and in Compliance with EDCR

2.26

Memorandum of Points and 9/25/19
Authorities

Exhibit “1”: Defendants Barry ~ 9/12/19
Rives, M.D. and Laparoscopic

Surgery of Nevada, LLC’s

Fourth Supplement to NRCP

16.1 Disclosure of Witnesses

and Documents

Exhibit “2”: Defendants Barry ~ 9/23/19
Rives, M.D.’s and Laparoscopic

Surgery of Nevada, LLC’s

Fifth Supplement to NRCP

16.1 Disclosure of Witnesses

and Documents

Vi

434

435-438

439-445

446-447

448
449

450-455

456-470

471-495



22.

23.

24.

25.

DOCUMENT DATE VOL.

PAGE NO.

Defendants Barry Rives, M.D.’s and  9/30/19 3
Laparoscopic Surgery of Nevada,
LLC’s Pretrial Memorandum

Plaintiffs’ Pre-Trial Memorandum 9/30/19 3
Pursuant to EDCR 2.67

Defendants Barry Rives, M.D.’sand  9/30/19 3
Laparoscopic Surgery of Nevada,

LLC’s First Supplemental NRCP

16.1(A)(3) Pretrial Disclosure

Defendants Barry Rives, M.D.’s and  9/30/19 3
Laparoscopic Surgery of Nevada,

LLC’s Supplemental Objection to

Plaintiffs’ Initial Pre-Trial Disclosures

Order Denying Defendants’ Order 10/2/19 3
Shortening Time Request on
Defendants Barry Rives, M.D.’s and
Laparoscopic Surgery of Nevada,
LLC’s Motion to Extend the Close of
Discovery (9th Request) and Order
Setting Hearing at 8:30 AM to
Address Counsel’s Continued
Submission of Impermissible
Pleading/Proposed Orders Even
After Receiving Notification and the
Court Setting a Prior Hearing re
Submitting Multiple Impermissible
Documents that Are Not Compliant
with the Rules/Order(s)

Defendants Barry Rives, M.D.’s  9/20/19 3
and Laparoscopic Surgery of

Nevada, LLC’s Motion to Extend

the Close of Discovery (9th

Request) on an Order Shortening

Time

Declaration of Aimee Clark 9/20/19 3
Newberry, Esq. in Support of

Defendants’ Motion on Order

Shortening Time

Declaration of Thomas J. 9/20/19 3
Doyle, Esq.

vii

496-514

515-530

531-540

541-548

549-552

553-558

559-562

563-595



NO.
(Cont. 25)

26.

27.

DOCUMENT DATE

VOL.

PAGE NO.

Memorandum of Points and 9/20/19
Authorities

Exhibit 1: Notice of Taking 2/6/19
Deposition of Dr. Michael
Hurwitz

Exhibit 2: Amended Notice 7/16/19
of Taking Deposition of Dr.
Michael Hurwitz

Second Amended Notice of 7/25/19
Taking Deposition of Dr.

Michael Hurwitz (Location
Change Only)

Defendants Barry Rives, M.D. and 10/2/19
Laparoscopic Surgery of Nevada,

LLC’s Opposition to Plaintiffs’

Motion to Strike Defendants’ Fourth

and Fifth Supplement to NRCP 16.1
Disclosure of Witnesses and

Documents on Order Shortening Time

Declaration of Chad Couchot in 10/2/19
Support of Opposition to Plaintiffs’

MOthIl to StI'lEe Defendants’ Fourth

and Fifth Supplement to NRCP 16.1
Disclosure of Witnesses and

Documents on Order Shortening Time

Exhibit A: Partial Transcript 6/12/19
of Video Deposition of Brain
Juell, M.D.

Exhibit B: Partial Transcript 7/17/19
of Examination Before Trial

of the Non-Party Witness

Justin A. Willer, M.D.

Exhibit C: Partial Transcript 7/23/19
of Video Deposition of Bruce
Adornato, M.D.

Exhibit D: Plaintiffs’ Eighth 7/24/19
Supplement to Early Case
Conference Disclosure of
Witnesses and Documents

viii

566-571

572-579

580-584

585-590

591-601

602-605

606-611

612-618

619-626

627-640



NO.
(Cont. 27)

28.

29.

30.

DOCUMENT DATE

VOL.

PAGE NO.

Exhibit E: Plaintiffs’ Ninth 9/11/19
Supplement to Early Case
Conference Disclosure of
Witnesses and Documents

Exhibit F: Defendants Barry 9/12/19
Rives, M.D.’s and Laparoscopic

Surgery of Nevada, LLC’s

Fourth Supplement to NRCP

16.1 Disclosure of Witnesses

and Documents

Exhibit G: Defendants Barry 9/23/19
Rives, M.D.’s and Laparoscopic

Surgery of Nevada, LLC’s Fifth
Supplement to NRCP 16.1

Disclosure of Witnesses and

Documents

Exhibit H: Expert Report of 11/13/18
Michael B. Hurwitz, M.D.

Exhibit I: Expert Report of 11/2018
Alan J. Stein, M.D.

Exhibit J: Expert Report of
Bart J. Carter, M.D., F.A.C.S.

Exhibit K: Expert Report of 3/20/18
Alex Barchuk, M.D.

Exhibit L: Expert Report of 12/16/18
Brian E Juell, MD FACS

Declaration of Thomas J. Doyle in 10/2/19
Support of Opposition to Plaintiffs’

Motion to Strike Defendants’ Fourth

and Fifth Supplement to NRCP 16.1
Disclosure of Witnesses and

Documents on Order Shortening Time

Reply in Support of Plaintiffs’ Motion 10/3/19
to Strike Defendants’ Fourth and Fifth
Sl%pplement to NRCP 16.1 Disclosure

Of Witnesses and Documents on

Order Shortening Time

Defendants’ Proposed List of Exhibits 10/7/19

641-655

656-670

671-695

696-702

703-708

709-717

718-750

751-755

756-758

759-766

767-772



32.

33.

34.

DOCUMENT DATE

VOL.

PAGE NO.

Defendants Barry Rives, M.D.’s and  10/10/19
Laparoscopic Surgery of Nevada,

LLC’s Reply to P%aintiffs’ Opposition

to Motion to Compel the Deposition

of Gregg Ripplinger, M.D. and Extend

the Close of Discovery (9th Request)

on an Order Shortening Time

Defendants Barry Rives, M.D.’sand  10/14/19
Laparoscopic Surgery of Nevada,

LLC’s Trial Brief Regarding Their

Request to Preclude Defendants’

Expert Witnesses’ Involvement as a

Defendant in Medical Malpractice

Actions

Exhibit 1: Partial Transcript 6/13/19
Video Deposition of Bart
Carter, M.D.

Exhibit 2: Partial Transcript 6/12/19
of Video Deposition of Brian
E. Juell, M.D.

Defendants Barry Rives, M.D.’s and 10/14/19
Laparoscopic Surgery of Nevada,

LLC’s Trial Brief Regarding the

Need to Limit Evidence of Past

Medical Expenses to Actual

Out-of-Pocket Expenses or the

Amounts Reimbursed

Exhibit 1: LexisNexis Articles

Plaintiffs’ Renewed Motion to Strike 10/19/19
Defendants” Answer for Rule 37

Violations, Including Perjury and

Discovery Violations on an Order

Shortening Time

Memorandum of Points and 10/19/19
Authorities

Exhibit “1”: Recorder’s 10/7/19
Transcript of Pending Motions

Exhibit “2”: Verification of 4/27/17
Barry Rives, M.D.

773-776

777-785

786-790

791-796

797-804

805-891
892-896

897-909

910-992

993-994



DOCUMENT DATE VOL. PAGE NO.

Defendants’ Trial Brief in Support 10/22/19 5 995-996
of Their Position Regarding the

Propriety of Dr. Rives’ Responses to

Plaintifts’ Counsel’s Questions

Eliciting Insurance Information

Declaration of Thomas J. Doyle 10/22/19 5 997
Memorandum of Points and 10/22/19 5 998-1004
Authorities

Exhibit 1: MGM Resorts Health 5 1005-1046

and Welfare Benefit Plan (As
Amended and Restated Effective
January 1, 2012)

Exhibit 2: LexisNexis Articles 5 1047-1080

Defendants Barry Rives, M.D. and 10/22/19 5 1081-1086
Laparoscopic Surgery of Nevada,

LLC’s Opposition to Plaintiffs’

Renewed Motion to Strike

Exhibit A: Declaration of 10/18/19 5 1087-1089
Amy B. Hanegan

Exhibit B: Deposition Transcript 9/18/119 6 1090-1253
of Michael B. Hurwitz, M.D.,
FACS

Exhibit C: Recorder’s Transcript 10/14/19 6 1254-1337
of Pending Motions (Heard
10/7/19)

Reply in Support of, and Supplement 10/22/19 7 1338-1339
to, Plaintiffs’ Renewed Motion to

Strike Defendants’ Answer for Rule

37 Violations, Including Perjury and

Discovery Violations on an Order

Shortening Time

Declaration of Kimball Jones, 7 1340
Esq. in Support of Plaintiff’s

Reply and Declaration for an

Order Shortening Time

Memorandum of Points and 10/22/19 7 1341-1355
Authorities

Xi



NO.
(Cont. 37)

38.

39.

40.

41.

DOCUMENT

Exhibit “1”: Plaintiffs’ Seventh
Supplement to Early Case
Conference Disclosure of
Witnesses and Documents

Order on Plaintiffs’ Motion to Strike
Defendants’ Fourth and Fifth
Supplements to NRCP 16.1

Disclosures

Plaintiffs’ Trial Brief Regarding
Improper Arguments Including
“Medical Judgment,” “Risk of
Procedure” and “Assumption of

Risk”

Memorandum of Points and
Authorities

Plaintiffs’ Trial Brief on Rebuttal
Experts Must Only be Limited to
Rebuttal Opinions Not Initial

Opinions

Memorandum of Points and
Authorities

Exhibit “1”: Defendants Barry J.
Rives, M.D. and Laparoscopic
Surgery of Nevada, LLC’s
Rebuttal Disclosure of Expert
Witnesses and Reports

Exhibit “2”: Expert Report of
Bruce T. Adornato, M.D.

Plaintiffs’ Trial Brief on
Admissibility of Malpractice
Lawsuits Against an Expert Witness

Memorandum of Points and
Authorities

Exhibit “1”: Transcript of Video
Deposition of Brian E. Juell,

M.D.

DATE VOL. PAGE NO.
7/5/19 7 1356-1409
10/23/19 7 1410-1412
10/23/19 7 1413-1414
10/23/19 7 1415-1419
10/24/19 7 1420
10/24/19 7 1421-1428
12/19/18 7 1429-1434
12/18/18 7 1435-1438
10/27/19 7 1439-1440
10/26/19 7 1441-1448
6/12/19 7 1449-1475



43.

44,

DOCUMENT DATE

VOL. PAGE NO.

Defendants Barry Rives, M.D.’s and  10/28/19

Laparoscopic Surgery of Nevada,

LLC’s Trial Brief on Rebuttal Experts

Being Limited to Rebuttal Opinions

Not Initial Opinions
Declaration of Thomas J. 10/28/19

Doyle, Esq.

Memorandum of Points and 10/28/19

Authorities

Exhibit 1: Expert Report of 10/22/18

Justin Aaron Willer, MD, FAAN

Exhibit 2: LexisNexis Articles

Exhibit 3: Partial Transcript of ~ 7/17/19
Examination Before Trial of the
Non-Party Witness Justin A.
Willer, M.D.

Plaintiffs’ Trial Brief Regarding 10/28/19

Disclosure Requirements for

Non-Retained Experts
Memorandum of Points and 10/28/19
Authorities

Defendants Barry Rives, M.D.’s and  10/29/19

Laparoscopic Surgery of Nevada,

LLC’s Trial Brief Regarding Propriety

of Disclosure of Naomi Chaney, M.D.

as a Non-Retained Expert Witness

Declaration of Thomas J. 10/29/19
Doyle, Esq.

Memorandum of Points and 10/29/19
Authorities

Exhibit 1: Partial Deposition 8/9/19
Transcript of Naomi L. Chaney

Chaney, M.D.

Exhibit 2: Plaintiffs’ Expert 11/15/18

Witness Disclosure

xiii

7

1476-1477

1478

1479-1486

1487-1497

1498-1507
1508-1512

1513-1514

1515-1521

1522-1523

1524

1525-1529

1530-1545

1546-1552



NO.
(Cont. 44)

45.

DOCUMENT

Exhibit 3: Plaintiffs’ Second
Supplemental Expert Witness
Disclosure

Exhibit 4: Expert Report of
Justin Aaron Willer, MD, FAAN

Exhibit 5: LexisNexis Articles

Exhibit 6: Defendant Barry
Rives M.D.’s and Laparoscopic
Surgery of Nevada, LLC’s First
Supplement to NRCP 16.1
Disclosure of Witnesses and
Documents

Plaintiffs’ Motion to Quash Trial
Subpoena of Dr. Naomi Chaney on
Order Shortening Time

Notice of Motion on Order
Shortening Time

Declaration of Kimball Jones,
Esq. in Support of Plaintiff’s
Motion on Order Shortening
Time

Memorandum of Points and
Authorities

Exhibit “1”: Trial Subpoena —
Civil Regular re Dr. Naomi
Chaney

Exhibit “2”: Defendants Barry
Rives, M.D.’s and Laparoscoplc
Surgery of Nevada, LLC’s Fifth
Supplement to NRCP 16.1
Disclosure of Witnesses and
Documents

Exhibit “3”: Defendants Barry J.
Rives, M.D.’s and Laparoscopic
Surgery of Nevada, LLC’s
Initial Disclosure of Expert
Witnesses and Reports

Xiv

DATE VOL. PAGE NO.
7/12/19 7 1553-1573
10/22/18 7 1574-1584

8 1585-1595
12/4/18 8 1596-1603
10/29/19 8 1604-1605

8 1606

8 1607-1608
10/29/19 8 1609-1626
10/24/19 8 1627-1632
9/23/19 8 1633-1645
11/15/18 8 1646-1650




NO.
(Cont. 45)

46.

47.

48.

DOCUMENT

Exhibit “4”: Deposition
Transcript of Naomi L. Chaney,

M.D.

Plaintiffs’ Trial Brief Regarding the
Testimony of Dr. Barry Rives

Memorandum of Points and

Authorities

Exhibit “1”’: Defendants Barry
Rives, M.D.’s and Laparoscopic
Surgery of Nevada, LLC’s Fifth
Supplement to NRCP 16.1
Disclosure of Witnesses and

Documents

Exhibit “2”: Deposition
Transcript of Barry Rives, M.D.

Plaintiffs’ Objection to Defendants’
Misleading Demonstratives (11-17)

Memorandum of Points and

Authorities

Exhibit “1” Diagrams of Mrs.
Farris’ Pre- and Post-Operative

Condition

Plaintiffs’ Trial Brief on Defendants
Retained Rebuttal Experts’
Testimony

Memorandum of Points and

Authorities

Exhibit “1”: Plaintiffs Objections
to Defendants’ Pre-Trial

Disclosure Statement Pursuant to
NRCP 16.1(a)(3)(C)

Exhibit “2”: Defendants Barry

J. Rives, M.D. and Laparoscopic
Surgery of Nevada, LLC’s
Rebuttal Disclosure of Expert
Witnesses and Reports

DATE VOL. PAGE NO.
5/9/19 8 1651-1669
10/29/19 8 1670-1671
10/29/19 8 1672-1678
9/23/19 8 1679-1691
10/24/18 8 1692-1718
10/29/19 8 1719-1720
10/29/19 8 1721-1723
8 1724-1734
10/29/19 8 1735-1736
10/28/19 8 1737-1747
9/20/19 8 1748-1752
12/19/18 8 1753-1758



NO. DOCUMENT DATE VOL. PAGE NO.

(Cont. 48) Exhibit “3”: Deposition 7/29/19 8 1759-1772
Transcript of Lance Stone, D.O.

Exhibit “4”: Plaintiff Titina 12/29/16 8 1773-1785
Farris’s Answers to Defendant’s
First Set of Interrogatories

Exhibit “5”: Expert Report of 12/19/18 8 1786-1792
Lance R. Stone, DO

Exhibit “6”: Expert Report of 12/19/18 8 1793-1817
Sarah Larsen, R.N., MSN, FNP,
C.L.C.P.
Exhibit “7”: Expert Report of 12/19/18 8 1818-1834
Erik Volk, M.A.
49. Trial Subpoena — Civil Regular re 10/29/19 9 1835-1839
Dr. Naomi Chaney
50. Offer of Proof re Bruce Adornato, 11/1/19 9 1840-1842
M.D.’s Testimony
Exhibit A: Expert Report of 12/18/18 9 1843-1846
Bruce T. Adornato, M.D.
Exhibit B: Expert Report of 9/20/19 9 1847-1849
Bruce T. Adornato, M.D.
Exhibit C: Deposition Transcript 7/23/19 9 1850-1973
of Bruce Adornato, M.D.
51. Offer of Proof re Defendants’ 11/1/19 9 1974-1976
Exhibit C
Exhibit C: Medical Records 10 1977-2088
(Dr. Chaney) re Titina Farris
52. Offer of Proof re Michael 11/1/19 10 2089-2091
Hurwitz, M.D.

Exhibit A: Partial Transcript 10/18/19 10 2092-2097
of Video Deposition of Michael
Hurwitz, M.D.

Exhibit B: Transcript of Video  9/18/19 10 2098-2221
1

Deposition of Michael B. 1 2222-2261
Hurwitz, M.D., FACS

XVi



DOCUMENT DATE VOL. PAGE NO.
Offer of Proof re Brian Juell, M.D. 11/1/19 11 2262-2264

Exhibit A: Expert Report of 12/16/18 11 2265-2268
Brian E. Juell, MD FACS

Exhibit B: Expert Report of 9/9/19 11 2269-2271
Brian E. Juell, MD FACS

Exhibit C: Transcript of Video  6/12/19 11 2272-2314
Transcript of Brian E. Juell, M.D.

Offer of Proof re Sarah Larsen 11/1/19 11 2315-2317

Exhibit A: CV of Sarah Larsen, 11 2318-2322
RN, MSN, FNP, LNC, CLCP

Exhibit B: Expert Report of 12/19/18 11 2323-2325
Sarah Larsen, R.N.. MSN, FNP,
LNC, C.L.C.P.

Exhibit C: Life Care Plan for 12/19/18 11 2326-2346
Titina Farris by Sarah Larsen,

R.N., M.S.N., FN.P., LN.C.,

CL.CP

Offer of Proof re Erik Volk 11/1/19 11 2347-2349

Exhibit A: Expert Report of 12/19/18 11 2350-2375
Erik Volk

Exhibit B: Transcript of Video  6/20/19 11 2376-2436
Deposition of Erik Volk

Offer of Proof re Lance Stone, D.O. 11/1/19 11 2437-2439

Exhibit A: CV of Lance R. 11 2440-2446
Stone, DO

Exhibit B: Expert Report of 12/19/18 11 2447-2453
Lance R. Stone, DO

Exhibit C: Life Care Plan for 12/19/18 12 2454-2474
Titina Farris by Sarah Larsen,

R.N.,, M.S.N,, FN.P., LN.C.,

C.L.C.P

Special Verdict Form 11/1/19 12 2475-2476
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Order to Show Cause {To Thomas 11/5/19 12 2477-2478
J. Doyle, Esq.}
Judgment on Verdict 11/14/19 12 2479-2482
Notice of Entry of Judgment 11/19/19 12 2483-2488
Plaintiffs’ Motion for Fees and Costs 11/22/19 12 2489-2490
Declaration of Kimball Jones, 11/22/19 12 2491-2493
Esq. in Support of Motion for
Attorneys’ Fees and Costs
Declaration of Jacob G. Leavitt  11/22/19 12 2494-2495
Esq. in Support of Motion for
Attorneys’ Fees and Costs
Declaration of George F. Hand  11/22/19 12 2496-2497
in Support of Motion for
Attorneys’ Fees and Costs
Memorandum of Points and 11/22/19 12 2498-2511
Authorities
Exhibit “1”: Plaintiffs’ Joint 6/5/19 12 2512-2516
Unapportioned Offer of
Judgment to Defendant Barry
Rives, M.D. and Laparoscopic
Surgery of Nevada, LLC
Exhibit “2”: Judgment on Verdict 11/14/19 12 2517-2521
Exhibit “3”: Notice of Entry of  4/3/19 12 2522-2536
Order
Exhibit “4”: Declarations of 12 2537-2541
Patrick Farris and Titina Farris
Exhibit “5”: Plaintiffs’ Verified 11/19/19 12 2542-2550
Memorandum of Costs and
Disbursements
Defendants Barry J. Rives, M.D.’s 12/2/19 12 2551-2552

and Laparoscopic Surgery of Nevada,
LLC’s Opposition to Plaintiffs’
Motion for Fees and Costs
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(Cont. 62) Declaration of Thomas J. Doyle, 12 2553-2557
Esq.
Declaration of Robert L. 12 2558-2561
Eisenberg, Esq.
Memorandum of Points and 12/2/19 12 2562-2577
Authorities

Exhibit 1: Defendants Barry J.  11/15/18 12 2578-2611
Rives, M.D. and Laparoscopic

Surgery of Nevada, LLC’s Initial

Disclosure of Expert Witnesses

and Reports
Exhibit 2: Defendants Barry J. ~ 12/19/18 12 2612-2688
Rives, M.D. and Laparoscopic 13 2689-2767

Surgery of Nevada, LLC’s
Rebuttal Disclosure of Expert
Witnesses and Reports

Exhibit 3: Recorder’s Transcript 10/14/19 13 2768-2776
Transcript of Pending Motions
(Heard 10/10/19)

Exhibit 4: 2004 Statewide 13 2777-2801
Ballot Questions
Exhibit 5: Emails between 9/13/19 - 13 2802-2813

Carri Perrault and Dr. Chaney 9/16/19
re trial dates availability with

Trial Subpoena and Plaintiffs’

Objection to Defendants’ Trial

Subpoena on Naomi Chaney,

M.D.
Exhibit 6: Emails between 10/11/19 - 13 2814-2828
Riesa Rice and Dr. Chaney 10/15/19

re trial dates availability with
Trial Subpoena

Exhibit 7: Plaintiff Titina 12/29/16 13 2829-2841
Farris’s Answers to Defendant’s
First Set of Interrogatories

Exhibit 8: Plaintiff’s Medical 13 2842-2877
Records
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Exhibit “1”: Plaintiffs’ Joint

Unapportioned Offer of

Judgment to Defendant Barry
Rives, M.D. and Defendant

bl

Laparoscopic Surgery of

Nevada LLC

Exhibit “2”: Judgment on

Verdict

Exhibit “3”: Defendants’ Offer

Pursuant to NRCP 68

Supplemental and/or Amended

Notice of Appeal

Exhibit 1: Judgment on Verdict

Exhibit 2: Order on Plaintiffs’
Motion for Fees and Costs and

Defendants’ Motion to Re-Tax
and Settle Plaintiffs’ Costs

TRANSCRIPTS

Transcript of Proceedings Re
Status Check

Transcript of Proceedings Re

Mandatory In-Person Status Check

per Court’s Memo Dated
August 30, 2019

.

Transcript of Proceedings Re:

Pretrial Conference

Transcript of Proceedings Re:

All Pending Motions

Transcript of Proceedings Re:

Pending Motions

XX
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12/31/19 13 2878-2879
12/31/19 13 2880-2893
6/5/19 13 2894-2898
11/14/19 13 2899-2903
9/20/19 13 2904-2907
4/13/20 13 2908-2909
11/14/19 13 2910-2914
3/30/20 13 2915-2930
7/16/19 14 2931-2938
9/5/19 14 2939-2959
9/12/19 14 2960-2970
9/26/19 14 2971-3042
10/7/19 14 3043-3124
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74.

75.

76.
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78.

79.
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80.

81.

82.

VOL. PAGE NO.

DOCUMENT DATE
Transcript of Proceedings Re: 10/8/19
Calendar Call
Transcript of Proceedings Re: 10/10/19
Pending Motions
Transcript of Proceedings Re: 11/7/19
Status Check: Judgment —
Show Cause Hearing
Transcript of Proceedings Re: 11/13/19
Pending Motions
Transcript of Proceedings Re: 11/14/19
Pending Motions
Transcript of Proceedings Re: 11/20/19
Pending Motions

TRIAL TRANSCRIPTS
Jury Trial Transcript — Day 1 10/14/19
(Monday)
Jury Trial Transcript — Day 2 10/15/19
(Tuesday)
Jury Trial Transcript — Day 3 10/16/19
(Wednesday)
Jury Trial Transcript — Day 4 10/17/19
(Thursday)
Partial Transcript re: 10/17/19
Trial by Jury — Day 4
Testimony of Justin Willer, M.D.
[Included in “Additional Documents”
at the end of this Index]
Jury Trial Transcript — Day 5 10/18/19
(Friday)
Jury Trial Transcript — Day 6 10/21/19
(Monday)
Jury Trial Transcript — Day 7 10/22/19

(Tuesday)

XXi

14

15

15

16

16

17

17

18

18

19

20

30

20

21

22

3125-3162

3163-3301

3302-3363

3364-3432

3433-3569

3570-3660

3661-3819

3820-3909

3910-4068

4069-4284

4285-4331

6514-6618

4332-4533

4534-4769

4770-4938
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83. Jury Trial Transcript — Day 8 10/23/19 23 4939-5121
(Wednesday)

84. Jury Trial Transcript — Day 9 10/24/19 24 5122-5293
(Thursday)

85. Jury Trial Transcript — Day 10 10/28/19 25 5294-5543
(Monday) 26 5544-5574

86. Jury Trial Transcript — Day 11 10/29/19 26 5575-5794
(Tuesday)

87. Jury Trial Transcript — Day 12 10/30/19 27 5795-6044
(Wednesday) 28 6045-6067

88. Jury Trial Transcript — Day 13 10/31/19 28 6068-6293
(Thursday) 29 6294-6336

89. Jury Trial Transcript — Day 14 11/1/19 29 6337-6493
(Friday)

ADDITIONAL DOCUMENTS!
91. Defendants Barry Rives, M.D. and 10/4/19 30 6494-6503

Laparoscopic Surgery of, LLC’s
Supplemental Opposition to Plaintiffs’
Motion for Sanctions Under Rule 37
for Defendants’ Intentional
Concealment of Defendant Rives’
History of Negligence and Litigation
And Motion for Leave to Amend
Complaint to Add Claim for Punitive
Damages on Order Shortening Time

92. Declaration of Thomas J. Doyle 10/4/19 30 6504-6505
in Support of Supplemental
Opposition to Plaintiffs’ Motion
for Sanctions Under Rule 37 for
Defendants’ Intentional Concealment
of Defendant Rives’ History of
Negligence and litigation and Motion
for Leave to Amend Complaint to Add
Claim for Punitive Damages on Order
Shortening Time

! These additional documents were added after the first 29 volumes of the appendix were complete and already
numbered (6,493 pages).
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(Cont. 92) Exhibit A: Partial Deposition 10/24/18 30 6506-6513
Transcript of Barry Rives, M.D.

93. Partial Transcript re: 10/17/19 30 6514-6618
Trial by Jury — Day 4
Testimony of Justin Willer, M.D.
(Filed 11/20/19)
94, Jury Instructions 11/1/19 30 6619-6664
95. Notice of Appeal 12/18/19 30 6665-6666

Exhibit 1: Judgment on Verdict 11/14/19 30 6667-6672

96. Notice of Cross-Appeal 12/30/19 30 6673-6675
Exhibit “1”: Notice of Entry 11/19/19 30 6676-6682
Judgment
97. Transcript of Proceedings Re: 1/7/20 31 6683-6786
Pending Motions
98. Transcript of Hearing Re: 2/11/20 31 6787-6801

Defendants Barry J. Rives, M.D.’s
and Laparoscopic Surgery of
Nevada, LLC’s Motion to

Re-Tax and Settle Plaintiffs’
Costs

99. Order on Plaintiffs’ Motion for Fees  3/30/20 31 6802-6815
and Costs and Defendants’ Motion to
Re-Tax and Settle Plaintiffs’ Costs

100. Notice of Entry Order on Plaintiffs’  3/31/20 31 6816-6819
Motion for Fees and Costs and
Defendants’ Motion to Re-Tax and
Settle Plaintiffs’ Costs

Exhibit “A”: Order on Plaintiffs’ 3/30/20 31 6820-6834
Motion for Fees and Costs and

Defendants’ Motion to Re-Tax

and Settle Plaintiffs’ Costs

101. Supplemental and/or Amended 4/13/20 31 6835-6836
Notice of Appeal

Exhibit 1: Judgment on Verdict 11/14/19 31 6837-6841
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(Cont. 101) Exhibit 2: Order on Plaintiffs’ 3/30/20 31 6842-6857
Motion for Fees and Costs and
Defendants’ Motion to Re-Tax
and Settle Plaintiffs’ Costs
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Electronically Filed
07/01/2016 10:14:28 AM
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George F. Hand, Esq.
Nevada State Bar No. 8483 CLERK OF THE COURT
ghand@handsullivan.com
Michael E. Bowman, Esq.
Nevada State Bar No. 13833
HAND & SULLIVAN, LLC
hsadmin@handsullivan.com
3442 North Buffalo Drive
Las Vegas, Nevada 89129
Telephone: (702) 656-5814
Facsimile: (702) 656-9820

Attorneys for Plaintiffs
TITINA FARRIS and PATRICK FARRIS

DISTRICT COURT
CLARK COUNTY, NEVADA

TITINA FARRI P FARR
TTINA FARRIS and PATRICK ‘ IS, gcaseNole-16-739464'C
Plaintiffs, :
Dept No.. XX |
Vs,
COMPLAINT
BARRY RIVES, M.D., LAPAROSCOPIC
SURGERY OF NEVADA LLC; DOES I-V,
inclusive; and ROE CORPORATIONS -V, Arbitration Exemption Claimed:
inclusive, ) MEDICAL MALPRACTICE
)
Defendants. )
)

Plaintiffs, TITINA FARRIS and PATRICK FARRIS, by and through their attorneys,
George F. Hand, Esq, and Michael E. Bowman, Esq. of Hand & Sullivan, LLC, complains of
Defendants, and each of them, and alleges as follows: |

URISDICTT ENUE

1. This Court has subject matter jerisdiction pursuant to NRS 4.370 and Nevada
Constitution, Art. VI, § 6.

2. This Court is the proper venue pursuant to NRS 13.040,

11
i
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3. Where applicable, all matters set forth herein are incorporated by reference in the
various causes of action which follow.

PARTIES

4, Plaintiff TITINA FARRIS is and was at all times relevant hereto a resident of the
County of Clark, State of Nevada.

5. Plaintiff, PATRICK FARRIS, is and was at all times relevant hereto a resident of
the County of Clark, State of Nevada.

6. That TITINA FARRIS and PATRICK FARRIS are, and at all times relevant herein
were, duly married and living together in the County of Clark, State of Nevada.

7. Defendant BARRY RIVES, M.D. (hereinafter sometimes referred to as (“DR.
RIVES™), is and was at all relevant times a physician licensed to practice medicine within the State
of Nevada, as defined by N.R.S. Chapter 630, et seq.

8. Upon information and belief, it is alleged that at all times relevant hereto Defendant
LAPAROSCOPIC SURGERY OF NEVADA LLC was, and still is, a domestic Limited Liability
Company regularly doing business in the County of Clark, State of Nevada.

9. The true names and capacities, whether individual, corporate, associate, or
otherwise, of Defendants DOES I through V, inclusive, and ROE CORPORATICNS I through V,
inclusive, are unknown to the Plaintiff, who therefore sues these Defendants by such fictitious
names. Plaintiff is informed and believes and thereon alleges that each of the Defendants
designated herein as a Does 1 through V, inclusive, and/or Roe Corporations I through V, inclusive,
is responsible in some manner for the events and happenings herein referred to and caused injury
and damages proximately thereby to Plaintiff as herein alleged, and Plaintiff will ask leave of this
Court to amend this Complaint to insert the true names and capacities of Defendants DOE and/or
ROE CORFPORATION when the same have been ascertained by Plaintiff, together with
appropriate charging allegations, and adjoin such Defendants in this action,

/11
/11
111
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10. At all relevant times, Defendants, and each of them, were the agents, ostensible
agents, servants, employees, employers, partners, co-owners, and/or joint venturers of each other
and of their co-defendants, and were acting within the color, purpose and scope of their
employment, agency, ownership and/or joint ventures and by reason of such relationships the
Defendants, and each of them, are vicariously and jointly and severally responsible and liable for
the acts and/or omissions of their co-Defendants.

GENERAL ALLEGATIONS

11.  Plaintiff incorporates by reference the above paragraphs as though set forth fully

hereunder.

12. From on or about July 31, 2014 to July 16, 2015, Plaintiff was under the care of
Defendants.

13.  That the Defendants, their agents and/or employees, represented themselves to be
competent to perform all professional services, treatments and tests that were to be rendered to the

Plaintiff, .
14.  That at all times herein mentioned, Defendant BARRY RIVES, M.D. was employed
by co-defendant LAPAROSCOPIC SURGERY OF NEVADA LLC and acting within the scope of

his employment.

FIRST CAUSE OF ACTION
(Medical Malpractice)
15, Plaintiff incorporates by reference the above paragraphs as though set forth fully
hereunder.
16.  That at all times pertinent hereto, Defendants had a duty to adequately and properly
evaluate, diagnose and/or otherwise provide competent medical care within the accepted standard

of care to TITINA FARRIS, as well as properly supervise, monitor, communicate with others, and
otherwise ensure her health and safety while this patient was under their care.

17.  Defendants, each individually, breached the standard of care they owed to Plaintiff
TITINA FARRIS by failing to provide reasonable and competent medical treatment and

monitoring,

AApp.3
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18.  Insupport of the allegations contained within this Complaint, Plaintiff has attached
as Exhibit 1 the Affidavit of Vincent E. Pesiri, M.D. and as Exhibit 2, his Curriculum Vitae, Dr.
Pesiri was at the time of the events alleged herein, and still is, Board Certified in Surgery, Dr.
Pesiri has reviewed the relevant medical records. Based upon his training, background, knowledge
and experience, he is familiar with the applicable standards of care for the treatment of individuals
demonstrating the symptoms and conditions presented by Plaintiff TITINA FARRIS. Further, he is
qualified on the basis of his training, background, knowledge, and experience to offer an expert
medical opinion regarding those accepted standards of medical care, the breaches thereof in this
case, and any resulting injuries and damages arising therefrom.

19.  Dr. Pesiri has opined in the attached Exhibit 1 that, to a reasonable degree of
medical probability, Defendants fell below the accepted standard of care in their treatment of
Plaintiff. On July 3, 2015, Barry Rives, M.D. of Laparoscopic Surgery of Nevada performed a
laparoscopic reduction and repair of incarcerated incisional hernia on Titina Farris at St. Rose
Dominican Hospital — San Martin Campus. Post-operatively, the patient, Titina Farris became
septic as a result of a perforated colon, Dr. Pesiri opined that Dr. Rives deviated from the accepted
standard of care in his treatment of Titina Farris., The records indicate Titina Farris was a type 2
diabetic, obese and had a history of c-sections. On August 7, 2014, Dr. Rives performed an
excision of abdominal wall lipoma with repair of ventral hernia with mesh on Titina Farris. After
the August, 2014 surgery, Titina Farris indicated that she thought there was a recurrence of the
hernia. After a CT scan in June, 2015, it was determined by Dr. Rives that there was a recurrent
abdominal wall hernia. Dr. Rives recommended laparoscopic ventral hernia repair with mesh.

20.  On July 3, 2015, Dr. Rives performed “1. Laparoscopic reduction and repair of
incarcerated incisional hernia with mesh; and 2, Colonorraphy x2.” on Titina Farris, a 52 year old
female. The operative report of Dr. Rives indicates that the transverse colon was severely stuck
and adhered to prior mesh repair, The mesh would not come free from the skin. A small tear was
created in the colon using a Endo-GIA blue load. Dr. Rives stapled across the small colotomy. A
second small colotomy was also noficeable and was repaired. Dr. Rives noted that after successive
firings, the staple lines appeared to be intact. He noted no further serosal or full-thickness injuries

4
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to the colon. A piece of mesh was placed in the intrabdominal cavity. The colon was noted to be
healthy, viable with no further injuries or tears. The patient was extubated in the OR and noted to
be in stable condition.

21.  After the July 3, 2015 surgery, Titina Farris was noted to have an extremely high
WBC. Titina Farris was transferred to the ICU on July 4, 2015. Titina Farris continued to
detericrate. She was noted to have respiratory failure, atrial fibrillation, fever, leukocytosis and
ileus. There was evidence of sepsis. Dr. Rives did not determine the cause of the infection post-
operatively and Titina Farris did not improve. Titina Farris was placed on a ventilator and received
a tracheostomy. Dr. Elizabeth Hamilton was called in for a second opinion.

22,  OnJuly 16, 2015, Dr. Hamilton operated on Titina Farris. The procedure performed
was: 1. Exploratory laparotomy; 2. Removal of prosthetic mesh and washout of abdomen; 3.
Partial colectomy and right ascending colon end ileostomy; 4. Extensive lysis of adhesions over 30
minutes; 5. Retention suture placement; 6. Decompression of the stool from the right colon into
the ostomy; The postoperative diagnosis was: 1. Perforated viscus with free intra-abdominal air;
2. Sepsis; 3. Respiratory failure; 4. Anasarca; 5. Fever; 6. Leukocytosis; 7. Fecal disimpaction
of the rectum. Of significance, the operative report states: “Decision was made that she had
evidence of perforation and likely perforation of the colon from the previous colon injuries. A
decision was made that it would be in her best interest to take her to the operating room to evaluate
this and try to get rid of the source of continued sepsis in this patient, who is failing”. The
transverse colon was visualized and there was an approximately quarter-size or 2.5 to 3 ¢m hole.
Around it was an active leak of green feculent material and free air, Feculent material was noted
on the mesh with 3 cm colotomy in the transverse colon at the staple line. Titina Farris currently
has bilateral foot drop as well as a colostomy. Dr. Pesiri opined that Dr. Rives fell beneath the
accepted standard of care as follows: a. Intraoperative technique; b. Failure to adequately repair
bowel perforations at the time of July 3, 2015 surgery; c. Poor post-operative management of

perforated bowel and resultant sepsis.

A.App.5
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23,  The Defendants’ breaches of the respective standards of care and the duty of care
owed to Plaintiff TITINA FARRIS constituted a departure from the accepted standard of care or
practice and constitutes medical malpractice as that term is defined in NRS 41A.009. (See,
Exhibits “1” through “2”).

24.  That as a direct and proximate result of the medical negligence and failures to meet
the standard of care by Defendants, Dr. Pesiri has further opined that Plaintiff FARRIS suffered
injury and damage to within a reasonable degree of medical probability (Exhibit 1}, all to Plaintiff’s
damages in an amount in excess of TEN THOUSAND DOLLARS ($10,000.00).

25.  That as a direct and proximate result of the medical negligence and failures to meet
the standard of care by Defendants, it has been necessary for Plaintiff to retain the law firm of
HAND & SULLIVAN, LLC, to prosecute this action, and Plaintiff is therefore entitled to recover
reasonable attorney's fees and costs.

SECOND CAUSE OF ACTION
(Corporate Negligence/Vicarious Liability)

26.  Plaintiffs incorporates by reference the above paragraphs as though set forth fully
hereunder.

27.  Defendant LAPAROSCOPIC SURGERY OF NEVADA LLC's employees, agents,
residents and/or servants were acting in the scope of their employment, under BARRY RIVES,
M.D.’s control, and in furtherance of LAPAROSCOPIC SURGERY OF NEVADA LLC’s interest
at the time their actions caused injuries to TITINA FARRIS.

28.  Defendant LAPAROSCOPIC SURGERY OF NEVADA LLC is vicariously liable
for damages resulting from its agents and/or employees and/or servants regarding the injuries to
TITINA FARRIS.

29.  Asaresult of these breaches, TITINA FARRIS sustained permanent injuries
through the employees’ and/or agents’ negligence and was the proximate cause of injuries.

30.  As adirect result of these actions/or omissions, TITINA FARRIS sustained
permanent injuries resulting in continuing medical treatment and disability.

11
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31,  Asa proximate result of these actions and/or omissions, TITINA FARRIS has had
to endure extreme pain and suffering,

32.  Asaproximate result of these actions and/or omissions, TITINA FARRIS will incur
future medical and other special expense, in an amount to be determined at trial.

33.  Asaresult of these actions and/or omissions, TITINA FARRIS is entitled to be
compensated in an amount to be determined at the time of trial of this matter, but which is in excess
of TEN THOUSAND DOLLARS ($10,000.00).

34, That as a direct result of these actions and/or omissions, TITINA FARRIS

was required to retain the services of an attomey and seeks reimbursement for attorney’s fees and

costs.
THIRD CAUSE OF ACTION
(Loss of Consortium)
35.  Plaintiff incorporates by reference the above paragraphs as though set forth fully
hereunder.
36.  That TITINA FARRIS suffered injuries as a direct result of Defendants actions as
alleged herein,

37.  Atthe time of the events complained of in the Plaintiffs' Complaint, the Plaintiffs
were married and that the Plaintiffs continue to be married.

38.  That as a result of the wrongful and negligent acts of the Defendants, and each of
them, the Plaintiffs were caused to suffer, and will continue to suffer in the future, loss of
consortium, loss of society, affection, assistance, and conjugal fellowship, all to the detriment of
their marital relationship.

39,  That all the aforesaid injuries and damages were caused solely and proximately by
the negligence of the Defendants,

WHEREFORE, Plaintiffs prays for judgment against the Defendants, and each of them, as
follows:

1. For general damages and loss in an amount in excess of TEN THOUSAND
DOLLARS ($10,000);

A.App.7
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2, For special damages in an amount to be determined at time of trial;
3. For reasonable attorneys fees, pre and post-judgment interest, and costs of suit; and
4. For such other and further retief as the Court may deem just and proper.

Dated: July / , 2016

By:

HAND & SULLIVAN, LLC

S F -

Géorge E. Hand, Esq.

Nevada State Bar No. 8483
Michael E, Bowman, Esq.
Nevada State Bar No. 13833
3442 North Buffalo Drive

Las Vegas, Nevada 89129
Attorneys for Plaintiffs

TITINA FARRIS and PATRICK
FARRIS

A.App.8
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"FIDAVIT ENT E. PESIRI, M.D.

. STATEOF NEW YORK )
) $8.:
COUNTY OF NASSAU ) :

Vincent E, Pesiri, M.D. being duly swomn, deposes and says:
1. Affiant is over the age of 18, has personal knowledge oﬂfthe facts set forth herein,
and is competent to testify thereto, except as to thuse matters stated up;on information and belief,
and as to those matters, I baliove them to be true.
2. I am a Board Certified Surgeon. A copy of my curriculum vitae is attached
. hereto. Iam qualified on the basjs of my training, background, knowledge and experience to
L offer expert medical opinions in this matter.
. 3. I have reviewed the relevant medical records of Titina Farris and my opinions arc
" 10 a reasonable degree of medical probability,

4, During the course of my career, T have perfarmed a significant amount of hetnia
" surgeries, including repajrs of incisional hernias.

5. On July 3, 2015, Barty Rives, M.D. of Laparoscopic Su}gery of Nevada
performed a laparoscopic reduction and repair of incarcerated incisionﬁ hernia on Titina Farris
at St. Rose Deminican Hospital ~ San Martin Campus, Post-operatively, the patient, Titina

Farris became septic as a result of a perforated colon.

6. It i§ my professional opinion, to a reasonable degree of medical probability, that
- Dr. Rives deviated from the accepted standard of care in his treatment of Titina Farris.

7. The records indicate Titina Farris was a type 2 diabetic; obese and had a history of
c-sections. On August 7, 2014, Dr. Rives performed an excision of abdominal wall lipoma with

repair of ventral hernia with mesh on Titina Farris. After the August, 2014 surgery, Titina Farris

" todicated that she thought there was a recurrence of the heria.

8. After a CT scan in June, 2015, it was determined by Dr, Rives that there was a

recurrent abdominal wall hernfa. Dr. Rives recormmended laparoscopié ventral hemia repair with

mesh,

A.App.10
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9. On July 3, 2015, Dr. Rives performed “1. Laparoscopic reduction and repair of
incarcerated incisicmal bernia with mesh; and 2. Colonoiraphy x2.% on Titina Fartis, a 52 year
old female. --

10.  The operative report of Dr. Rives indicates that the transversc colon was severely
stuck and adhered to prior mesh repair. The mesh would not come free from the skin. A small
{ear was created in the colon using a Endo-GIA blue load. Dr. Rives stapled across the small

. colotomny. A second small colotomy was also noticeable and was repaired. Dr. Rives noted that
after successive firings, the staple lines appeared to be intact. He noted no further serosal ot full-
thickness injuries to the colon. A piece of mesh was placed in the intrabdominal cavity. The
colon was noted to be healthy, viable with no further injuries or tears. .-The palient was extubated
in the OR and noted to be in stable condition.

11.  Afterthe July 3, 2015 surgery, Titina Farris was noted to have an extremely high
WBC. Titina Farris was transferred to the ICU on July 4, 2015. Tiﬁn; Farris continued to
deteriorate. She was noted to have respiratory failure, atrial fibrillatiof, fever, levkocytosis and
ileus. There was cvidence of sepsis. Dr, Rives did not determine the ¢ausc of the infection post-
operatively and Titina Fanis did not improve. Titina Farris was placed on a ventilator and

‘teceived a fracheoslomy.

12, Dr. Elizabeth Hamilton was called in for a second opinion.

13.  Onluly 16, 2015, Dr. Hamilton operated on Titina Farris. The procedure
performed was: 1. Exploratory lapavotomy; 2. Remaval of prosthetic mesh and washout of
abdomen; 3. Partial colectorny and right ascending colon end ileostmﬁy; 4. Extensive lysis of
adhesions over 30 minues; 5. Retention suture placement; 6. Decomipression of the stoo] from
the right colon ifito the ostomy; The postoperative diagnosis was: 1. Perforated viscus with free
intra-abdominal air; 2. Sepsis; 3. Respiratory failure; 4, Anasarca; 5. Fever; 6. Leukocytosis;

7. Fecal disimpaction of the recturn.

14.  Of significance, the operative report states: “Decision was made that she had

evidence of perforation and likely perforation of the colon From the prévioua colon injuries. A

AApp.11
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decision was made that it would be in her best intercst to take her to the operating room to
evaluate this and iry to get rid of the source of continued sepsis in this patient, who is failing".
The transverse colon was visualized und there was an apptoximately quarter-size or 2.5 to 3 cm _
hole. Around il was an active leak of green feculent matetial and free air. Feculent material was
noted on the mesh with 3 &m colstomy in the transverse colon at the staple line.

15.  Titina Farris currently has bilateral foot drop as well as a colostomy.

16.  Inthis case, to a reasonable degree of medical probability, Dr. Rives fell beneath
the accepted standard of care as follows:

a. IntraoPerati:ye technique;

b. Failure to adequately repair bowel perforations at the time of July 3, 2015
surgery;

c. Poor post-q'peralive management of perforated bowel and resultant sepsis.

17, Itis my opinion to a reasonable degree of medical probability that the aforesaid
breaches of the standard of care by Dr, Rives cansed damage to the Plaintitf resulting in the
injuries noted above. _

18.  Ideclare that the foregoing is true and correct to the best of my knowledge, that
all opinions are stated 1o a .reasonable degree of medical probability, and that this declaration was

executed by me. My opinion may be supplemented as more information becomes available,

FURTHER, Affiant sayeth naght.

SUBSCRIBED AND SWORN to before me
this-ts¢  day of Fu I.?r , 2016.

LU

SBTARY PUBLIC /7

1 Hausal Gounty
Wy commission Fapires Jun 20,

pa/be  FNd : WIWELANTW Z996LPL9TS  BOETT  9102/18/L8
NYALTING aNVH 0286959282  £5:L8 918Z/T0/t@ O3AIIOZ A.App.12
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VINCENT E. PESIRI, MD
93 Fardham Street
Williston Park, NY 11596
Direct GiB:976-4465
Eroult; DAUMEC AGetonticdn
i iy : e o . ]
ROLCATION:
Followshlp: Vascular Surgery, Staté University of New York
Luthoran Medical Center, Brookiyn, New York 1993 - 1984
Chief Regident State Untuarsity of Naw York, Dowratebe Medical
Surgexy: Conter, Kiirgs Conltty Rospital Canver 1982+ 1983
Resident Surgery:  Stave University of New York, Downstate Medieal
. Centor, Kings Coultty Hospitai Centar 19791982
Inturnship: State University of New York Doumstate Medical
. Contnr, King Cotinty Hoapital Canter 1978- 1979
Madical Doctam Segte Unlvarsity of Kew York, Davisiate Medical
. Center, Braokiyn, Faw York 1974- 1978
BS. St John's Uiiveiuiy; Gueens, New York 1971.1974
STATELICHNSNS:  New Yorkand
RRARD AMERICAY BOARD OF SURGERY
CERTIEICATIONS:  AMERICAN BOARD OF QUALLTY ASSURANCE
CWS: CERTIFIBD WOUND CARE SPRCIALIST
CERTIFIED HYPERBARIC MEDICIRR
BROERSKIONAL
SOLIKITES: FELLOW OF THE L‘:Ml COLLACE OF SURGEONS, AMERICAN
COLLEGR OF MEDICINE, UNDERSEAS HYPERBARIC
SOCIBTY. STATH F MICHIGAN MEDICAL SOCIETY, JACKSON
sa0ETY
BEVRLOYMENT) MOBILE N

jTR); PEAVATE SURGICAL PRACYICE

08/11-09/14
01/01- 05/13
1986- 07/09
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VINCENT B, PESIRI, MD

HOSPITALAFFILIATIONS:.

North Shove University Hospltal, Glan Cove, NY

Woedbull Medjcal Center, Brook{yn, NY

{All Narth Share University Hospltal, Glo
Vice Pragldent of Med!cal Boacd
Secretary — Troasurer of Medical Board
Chalrman of Tissue Committes

Mamber of Tisgue Comyhittee

Meamher of House Staff Committee

Member of Nurse-Physician Lialson Cominitese

Member of Ambulatory Care Committea
Member of Ambulatory Care Committee

Member of Utiltzation Review Committed

Quallty Assurance Reviewer of Surgery
Secratary of Surgery Department

AWARDS; .

Outstandiog Surgheal Teacher in Family ¥
Outstanding Surglcal Teacher in Family
Outstanding Surgical Taacher in Famlly

POSTGRADUATE COURSES:
Advanced Cardlac Life Suppart
Primary - Hyperbaric Medicine NBS
SWac

Advanced Hernia

Sentinel Lymph node Dissectlon
Laparascoplc Surgary
Laparoscopic Hernls Repair
Advance Laparogcople Surgery
KTPYAG Laser Surgory

EALCS

Ametican Collage of Surgeang Post Gradinte Vagewlar Surgery

ractice Resldency
trétice Rasidenty
ce Residancy

CVPg.2

1986 - 2009
1984 - 1967

2008 - 2009
2007 - 2008
2005 - 2009
1992 - 2005
1986 - 1992
1991-2009
1990 - 1996
1990 - 1996
1586 - 2009
1986 - 2009
1986 - 1991

06/2005
06/2001
0471988

06/2010
0972010
04/2010
1072008
01/2000
05/1997
09/1994
10/1993
0971990
10/1989
0171989
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IAFD

George F. Hand, Esq,
Nevada State Bar No. 8483
ghand@handsullivan.com
Michael E. Bowman, Esq.
Nevada State Bar No. 13833
HAND & SULLIVAN, LL.C
hsadmin@handsullivan.com
3442 North Buffalo Drive
Las Vegas, Nevada 89129
Telephone: (702) 656-5814
Facsimile: (702) 656-9820

Attorneys for Plaintiffs
TITINA FARRIS and PATRICK FARRIS

DISTRICT COURT
CLARK COUNTY, NEVADA
TITINA FARRIS and PATRICK FARRIS, )
Case No.:
Plaintiffs,
Dept No.:
VS. )
) INITIAL APPEARANCE FEE
BARRY RIVES, M.D., LAPAROSCOPIC DISCLOSURE (NRS CHAPTER 19)

SURGERY OF NEVADA LLC; DOES I-V,
inclusive; and ROE CORPORATIONS I-V,
inclusive,

Defendants.

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees were previously
submitted for parties appearing in the above entitled action as indicated below:
11/
/111
/11
/17
/11
/11
/11

A.App.16
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Plaintiffs, Titina Farris and Patrick Farris

$270.00

TOTAL REMITTED:

$270.00

Dated: July [ , 2016

By:

HAND & SULLIVAN, LLC

Gé)rgc F. Hz{'ﬁd, Esq.

Nevada State Bar No. 8483
Michael E. Bowman, Esq.
Nevada State Bar No. 13833
3442 North Buffalo Drive

Las Vegas, Nevada 89129
Attorneys for Plaintiffs

TITINA FARRIS and PATRICK
FARRIS

A.App.17
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THOMAS J. DOYLE

Nevada Bar No. 1120

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 83106

(702) 367-1234

Email: filing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;

LAPAROSCOPIC SURGERY OF NEVADA, LLC

A.App.18
Electronically Filed

09/14/2016 01:02:47 PM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS,
Plaintiffs,

VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. A-16-739464-C
DEPT. NO. 22

ANSWER TO COMPLAINT

Arbitration Exernpt
Medical Malpractice

COME NOW Defendants, BARRY RIVES, M.D. and LAPAROSCOPIC SURGERY OF

NEVADA, LLP by and through their attorneys of record, Schuering Zimmerman & Doyle,

LLP, and for their answer to the complaint of Plaintiffs on file herein, admit, deny and

allege as follows:

JURISDICTION AND VENUE

1. Answering paragraph 1-2, of Plaintiffs’ Complaint, Defendants Barry Rives,

.1-

A.App.18
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M.D. and Laparoscopic Surgery of Nevada, LLC, admit each and every allegation
contained therein.

2, Answering paragraph 3, of Plaintiffs’ Complaint, Defendants Barry Rives, M.D.
and Laparoscopic Surgery of Nevada, LLC, state that they do not have sufficient
knowledge or information upon which to base a belief as to the truth of the allegations
therein and, upon said ground, deny each and every allegation contained therein.

PARTIES

3. Answering paragraphs 4-6 of Plaintiffs’ Complaint, Defendants Barry Rives,
M.D. and Laparoscopic Surgery of Nevada, LLC, state that they do not have sulfficient
knowledge or information upon which to base a belief as to the truth of the allegations
therein and, upon said ground, deny each and every allegation contained therein.

deny each and every allegation contained therein.

4, Answering paragraphs 7-8, of Plaintiffs’ Complaint, Defendants Barry Rives,
M.D. and Laparoscopic Surgery of Nevada, LLC, admit each and every allegation
contained therein.

. Answering paragraph 9 of Plaintiffs’ Complaint, Defendants Barry Rives, M.D.
and Laparoscopic Surgery of Nevada, LLC, state that they do not have sufficient
knowledge or information upon which to base a belief as to the truth of the allegations
therein and, upon said ground, deny each and every allegation contained therein.
deny each and every allegation contained therein.

6. Answering paragraph 10, of Plaintiffs’ Complaint, Defendants Barry Rives,
M.D. and Laparoscopic Surgery of Nevada, LLC, deny each and every allegation contained
therein.

GENERAL ALLEGATIONS
7. Defendants Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC,

hereby restate their answer to paragraphs 1 through 10 of Plaintiffs’ Complaint, and

2-
A.App.19
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incorporate the same herein by reference as though fully set out herein at length.

8. Answering paragraph 12 of Plaintiffs’ Complaint, Defendants Barry Rives,
M.D. and Laparoscopic Surgery of Nevada, LLC, state that they do not have sufficient
knowledge or information upon which to base a belief as to the truth of the allegations
therein and, upon said ground, deny each and every allegation contained therein.
deny each and every allegation contained therein.

9. Answering paragraph 13 of Plaintiffs’ Complaint, Defendants Barry Rives,
M.D. and Laparoscopic Surgery of Nevada, LLC, admit the Defendants represented
themselves to be competent to perform all professional services, treatments and tests
that were to be rendered to the Plaintiff. Defendants state they do not have sufficient
knowledge or information upon which to base a belief as to the truth of the allegations
contained in the remainder of the paragraph and, upon said ground, deny each and every
allegation contained in the remainder of the paragraph.

10.  Answering paragraph 14 of Plaintiffs’ Complaint, Defendants Barry Rives,
M.D. and Laparoscopic Surgery of Nevada, LLC, admit each and every allegation
contained therein.

FIRST CAUSE OF ACTION
(Medical Malpractice)

11. Defendants Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC,
hereby restate their answer to paragraphs 1 through 14 of Plaintiffs’ Complaint, and
incorporate the same herein by reference as though fully set out herein at length.

12.  Answering paragraph 16 of Plaintiffs’ First Cause of Action, Defendants Barry
Rives, M.D. and Laparoscopic Surgery of Nevada, LLC, admit that at all times pertinent
hereto, Defendants had a duty to adequately and properly evaluate, diagnose and/or
otherwise provide competent medical care within the accepted standard of care to

TITINA FARRIS. Defendants state they do not have sufficient knowledge or information

.3-
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upon which to base a belief as to the truth of the allegations contained in the remainder
of the paragraph and, upon said ground, deny each and every allegation contained in the
remainder of the paragraph.

13.  Answering paragraph 17, of Plaintiffs’ First Cause of Action, Defendants Barry
Rives, M.D. and Laparoscopic Surgery of Nevada, LLC, deny each and every allegation
contained therein.

14.  Answering paragraphs 18-22 of Plaintiffs’ First Cause of Action, Defendants
Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC, state that they do not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations therein and, upon said ground, deny each and every allegation contained
therein.

15.  Answering paragraphs 23-25, of Plaintiffs’ First Cause of Action, Defendants
Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC, deny each and every
allegation contained therein.

SECOND CAUSE OF ACTION
(Corporation Negligence/Vicarious Liability)

16. Defendants Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC,
hereby restate their answer to paragraphs 1 through 25 of Plaintiffs’ Complaint, and
incorporate the same herein by reference as though fully set out herein at length.

17.  Answering paragraph 27, of Plaintiffs’ Second Cause of Action, Defendants
Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC, state that they do not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations therein and, upon said ground, deny each and every allegation contained
therein.

18. Answering paragraphs 28-34 of Plaintiffs’ Second Cause of Action,
Defendants Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC, deny each and

4-
A.App.21
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every allegation contained therein,
THIRD CAUSE OF ACTION
(Loss of Consortium)

19. Defendants Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC,
hereby restate their answer to paragraphs 1 through 34 of Plaintiffs’ Complaint, and
incorporate the same herein by reference as though fully set out herein at length.

20. Answering paragraphs 36, 38-39 of Plaintiffs’ Third Cause of Action,
Defendants Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC, deny each and
every allegation contained therein.

21.  Answering paragraph 37, of Plaintiffs’ Third Cause of Action, Defendants
Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC, state that they do not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations therein and, upon said ground, deny each and every allegation contained
therein.

FIRST AFFIRMATIVE DEFENSE
Plaintiffs fail to state causes of action upon which relief can be granted.
SECOND AFFIRMATIVE DEFENSE

Plaintiffs' causes of action are barred by the doctrines of laches, waiver and
estoppel.

THIRD AFFIRMATIVE DEFENSE

Plaintiffs failed to use ordinary care for the safety of their person and property, were
negligent and careless concerning the matters set forth in this action, and any damages
suffered by them proximately resulted therefrom.

FOURTH AFFIRMATIVE DEFENSE
At alltimes and places alleged in Plaintiffs’ complaint, the negligence, misconduct

and fault of Plaintiffs exceeded that of these Defendants and/or all Defendants, if any, and

-5-
A.App.22
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Plaintiffs are therefore barred from any recovery.
FIFTH AFFIRMATIVE DEFENSE
Plaintiffs are barred from asserting any causes of action against Defendants
because the alleged damages were the result of the intervening and/or superseding
conduct of others.
SIXTH AFFIRMATIVE DEFENSE
Plaintiffs’ causes of action against Defendants are barred by the applicable statutes
of limitations in NRS. 41A or any other applicable statutes of limitations.
SEVENTH AFFIRMATIVE DEFENSE
In all of the treatment provided to Plaintiff TITINA FARRIS by Defendants, she was
fully informed of the risks inherent in such medical treatment and the risks inherent in her
own failure to comply with medical instructions, and did voluntarily assume all attendant
risks.
EIGHTH AFFIRMATIVE DEFENSE
Defendants reserve the right to introduce evidence of any amounts paid or to be
paid as a benefit for Plaintiffs pursuant to NRS 42.021, and claims the protection of NRS
41A.035.
NINTH AFFIRMATIVE DEFENSE
Defendants may elect to have future damages, if any, paid in whole or in part
pursuant to NRS 42.021.
TENTH AFFIRMATIVE DEFENSE
Defendants are immune from liability pursuant to NRS 41.500, NRS 41.503 and NRS
41.505.
ELEVENTH AFFIRMATIVE DEFENSE
Plaintiffs claim damages have been suffered, but Plaintiffs failed, neglected and

refused to exercise efforts to mitigate said darmages.

-6-
A.App.23
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TWELFTH AFFIRMATIVE DEFENSE

Defendants would be severally liable for only the portion of Plaintiffs’ damages that

represent the percentage of negligence, if any, attributed to them.
THIRTEENTH AFFIRMATIVE DEFENSE

Defendants reserve the right to amend this answer to raise additional affirmative
defenses pursuant to NRCP 11.

WHEREFORE, Defendants Barry Rives, M.D. and Laparoscopic Surgery of Nevada,
LLC, pray that Plaintiffs take nothing by reason of the complaint on file herein and that
Defendants Barry Rives, M.D. and Laparoscopic Surgery of Nevada, LLC, be awarded

attorney's fees and costs incurred in the defense of this action.

Dated: September 12, 2016
SCHUERING ZIMMERMAN & DOYLE, LLP

By __ /s/ Thomas J. Doyle

THOMAS J. DOYLE

Nevada Bar No. 1120

400 University Avenue

Sacramento, CA 95825-6502

(916) 567-0400

Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

A.App.24
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the 14th day of September , 2016, service

of a true and correct copy of the foregoing:

ANSWER TO COMPLAINT

was served as indicated below:

X served on all parties electronically pursuant to mandatory NEFCR 4(b);

Attorney

George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Representing Phone/Fax/E-Mail

Plaintiff

702/656-5814
Fax: 702/656-9820
hsadmin@handsullivan.com

1737-10881

A.App.25




O 00 N3 Y o B~W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A.App.26

Electronically Filed
7/15/2019 2:47 PM
Steven D. Grierson

CLERK OF THE COUR"
NOAC &uﬂ‘ 'ﬂ;"‘"""""

KIMBALL JONES, ESQ.

Nevada Bar No.: 12982

JACOB G. LEAVITT, ESQ.

Nevada Bar No.: 12608

BIGHORN LAW

716 S. Jones Blvd.

Las Vegas, Nevada 89107

Phone: (702) 333-1111

Email: Kimball@BighornLaw.com
Jacob@BighornLaw.com

Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA
TITINA FARRIS and PATRICK FARRIS,
CASENO: A-16-739464-C

Plaintiffs, DEPT.NO: XXXI
Vs.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC et al.,

Defendants.

NOTICE OF ASSOCIATION OF COUNSEL

TO: ALL PARTIES TO THE ABOVE-ENTITLED ACTION.

PLEASE TAKE NOTICE that KIMBALL JONES, ESQ. and JACOB G. LEAVITT, ESQ., with
the Law Offices of BIGHORN LAW, hereby associate as co-counsel for Plaintiffs TITINA FARRIS and
PATRICK FARRIS, in the above-entitled matter.

KIMBALL JONES, ESQ. and JACOB G. LEAVITT, ESQ., will serve as said co-counsel together
111
111
/11
/117
/117

Page 1 of 3

Case Number: A-16-739464-C A'App'26
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with present counsel, GEORGE HAND, ESQ. Please forward copies of all future correspondence, pleadings,

and discovery regarding this case to the attention of the undersigned, as well as to GEORGE HAND, ESQ.
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DATED this 15th day of July, 2019.

BIGHORN LAW

By:___ /s/ Kimball Jones

KIMBALL JONES, ESQ.
Nevada Bar No.: 12982
JACOB G. LEAVITT, ESQ.
716 S. Jones Blvd.

Las Vegas, Nevada 89107
Attorneys for Plaintiffs

Page 2 of 3
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of
BIGHORN LAW, and on the 15th day of July, 2019, I served the foregoing NOTICE OF

ASSOCIATION OF COUNSEL as follows:

Electronic Service — By serving a copy thereof through the Court’s electronic service
system; and/or

D U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
prepaid and addressed as listed below; and/or

] Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile
number(s) shown below and in the confirmation sheet filed herewith. Consent to service
under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by facsimile
transmission is made in writing and sent to the sender via facsimile within 24 hours of
receipt of this Certificate of Service.

George Hand, Esq.

HAND & SULLIVAN, LLC
3442 N. Buffalo Drive

Las Vegas, Nevada 89129
Attorneys for Plaintiffs

Kim Mandelbaum, Esq.

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

&

Thomas J. Doyle, Esq.

Chad C. Couchot, Esq.

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825

Attorneys for Defendants

/s/ Erickson Finch
An employee of BIGHORN LAW

Page 3 of 3

A.App.28
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THOMAS J. DOYLE

Nevada Bar No. 1120

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

A.App.29

Electronically Filed
9/13/2019 12:44 PM
Steven D. Grierson

CLERZ OF THE COUE!;

Attorneys for Defendants BARRY RIVES, M.D.; and
LAPAROSCOPIC SURGERY OF NEVADA, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS,
Plaintiffs,
VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. A-16-739464-C
DEPT. NO. 31

DEFENDANTS BARRY RIVES, M.D.’S
AND LAPAROSCOPIC SURGERY OF
NEVADA, LLC’S MOTION TO COMPEL
THE DEPOSITION OF GREGG
RIPPLINGER, M.D. AND EXTEND THE
CLOSE OF DISCOVERY (9TH REQUEST)
ON AN ORDER SHORTENING TIME

HEARING REQUESTED

Defendants BARRY J. RIVES, M.D. and LAPAROSCOPIC SURGERY OF NEVADA, LLC

("Defendants") hereby move this Court for an Order compelling the deposition of plaintiff

TITINA FARRIS' treating physician Dr. Gregg Ripplinger and to extend the close of

discovery deadline to September 19, 2019, to complete the deposition of Dr. Ripplinger

and the deposition of plaintiff's general surgery expert witness Dr. Michael Hurwitz.

Case Number: A-16-739464-C

-1-

A.App.29
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Defendants are entitled to an Order compelling the deposition of Dr. Ripplinger and
extending the close of discovery deadline under NRCP 26(b)(4)(A) because Defendants'
failure to take the depositions of Dr. Ripplinger and Dr. Hurwitz during the currently set
discovery deadline was based on the parties' mutual plan to continue the trial date, which
was denied on September 5, 2019, and Plaintiffs' counsel previously agreed to the
depositions of Dr. Ripplinger and Dr. Hurwitz, but withdrew such agreement as to
Dr. Ripplinger on September 12, 2019. Defendants' reasonable reliance on the mutual
plan of the parties to obtain a trial continuance and the reasonable reliance on the
representations of Plaintiffs' counsel associated with the deposition of Dr. Ripplinger are
good cause to support an Order compelling the deposition of Dr. Ripplinger and extending
the discovery deadline to September 19, 2019 to allow for the depositions of Dr. Ripplinger
and Dr. Hurwitz.

Additionally, Defendants request this Motion be heard on an Order shortening time
in light of the October 14, 2019, trial date, and the currently scheduled depositions of
Dr. Hurwitz and Dr. Ripplinger for September 18, 2019, and September 19, 2019,
respectively. Defendants' Motion cannot be heard as a regularly noticed motion with
sufficient time to allow for the depositions of Dr. Hurwitz and Dr. Ripplinger and counsel's
use of that deposition testimony in preparation for trial commencing on October 14, 2019.

Defendants' Motion is made and based on the Declaration of Chad C. Couchot, Esq.
and the documents attached thereto, the Declaration of Thomas J. Doyle, the Points and
/17
/17
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Authorities that follow thereafter, and any oral or documentary evidence that the Court

may hear at the time this motion is heard.

Dated: September 13, 2019

A.App.31

SCHUERING ZIMMERMAN & DOYLE, LLP

By _ /s/ Aimee Clark Newberry

AIMEE CLARK NEWBERRY
Nevada Bar No. 11084

400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400

Attorneys for Defendants BARRY RIVES,
M.D. and LAPAROSCOPIC SURGERY OF

NEVADA, LLC

A.App.31
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ORDER SHORTENING TIME

It appearing to the satisfaction of the Court, and good cause appearing therefore,
IT IS HEREBY ORDERED that the foregoing DEFENDANTS' MOTION TO COMPEL THE
DEPOSITIONS OF GREGG RIPPLINGER, M.D. AND MICHAEL HURWITZ, M.D.
(9TH REQUEST) shall be heard on the _ day of September, 2019, at the time of

, in Department 31 of the above-entitled Court.

DISTRICT JUDGE

Respectfully submitted this 13th day of September, 2019, by:
SCHUERING ZIMMERMAN & DOYLE, LLP

By: /s/ Aimee Clark Newberry
AIMEE CLARK NEWBERRY, ESQ.
Nevada Bar No. 11084
400 University Avenue
Sacramento, California 95825
(916) 567-0400
Attorneys for Defendants
BARRY RIVES, M.D.; and
LAPAROSCOPIC SURGERY OF NEVADA, LLC

A.App.32




S U1 R W N

-J

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

A.App.33

DECLARATION OF CHAD C. COUCHOT, ESQ.

I, CHAD C. COUCHOT, declare as follows:

1. Iaman attorney at law licensed to practice in the State of Nevada, and I am
a partner of the law firm of Schuering Zimmerman & Doyle, LLP, attorneys of record for
Defendants.

2.  lammaking this declaration of support of Defendants' Motion to Compel the
Deposition of Dr. Ripplinger and Motion to Extend the Close of Discovery Deadline on an
Order Shortening Time (9th Request.)

3. I am making this declaration based upon my personal knowledge and if
called to testify, I could and would do so competently.

4.  Defendants initially noticed the deposition of Dr. Hurwitz for February 20,
2019. Attached hereto as Exhibit 1 is a true and correct copy of the deposition notice for
the deposition of Dr. Hurwitz for February 20, 2019.

5. Defendants then, at the agreement of Plaintiffs, re-noticed the deposition of
Dr. Hurwitz for August 2, 2019, Attached hereto as Exhibit 2 is a true and correct copy of
the deposition notice for the deposition of Dr. Hurwitz for August 2, 2019.

6.  OnJuly16, 2019, the parties appeared before the Honorable Joanna Kishner
to request a continuance of trial at the scheduled status check conference. The parties
both agreed to continue trial. The parties went back and forth in an attempt to formalize
the continuance with the Court. An extension of the discovery deadlines was discussed
amongst the parties. The parties agreed the depositions of Dr. Ripplinger and Dr. Hurwitz
could be accomplished within an extended discovery period to be established once the
Court officially continued trial.

/11
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7.  After the Court advised that the trial continuance would not be granted,
Defendants re-noticed the deposition of Dr. Hurwitz for September 18, 2019. Attached
hereto as Exhibit 3 is a true and correct copy of the deposition notice for the deposition
of Dr. Hurwitz for September 18, 2019.

8.  The deposition of Dr. Ripplinger was initially noticed for August 2, 2019.
Counsel for Dr. Ripplinger requested the date move to a date convenient to Dr. Ripplinger
and we agreed to the continuance. Attached hereto as Exhibit 4 is a true and correct
copy of the deposition notice for the deposition of Dr. Ripplinger set for August 2, 2019.

9.  Counsel for Dr. Ripplinger provided our office with dates for the deposition
of Dr. Ripplinger, and we planned to take the deposition of Dr. Ripplinger in the
anticipated extended discovery period after the Court finalized the trial continuance
requested at the July 16, 2019 status check conference.

10. After the Court advised that the trial continuance would not be granted,
Defendants re-noticed the deposition of Dr. Ripplinger for September 19, 2019. Attached
hereto as Exhibit 5 is a true and correct copy of the deposition notice for the deposition
of Dr. Ripplinger for September 19, 2019.

11.  Trial is currently scheduled to commence on October 14, 2019.

12. Defendants seek to have their Motion heard on an Order Shortening Time,
because the Motion cannot be heard as a regularly noticed motion with sufficient time,
prior to the September 18, 2019, deposition of Dr. Hurwitz, the September 19, 2019,
deposition of Dr. Ripplinger and the October 14, 2019, trial date, to allow for the deposition
of Dr. Hurwitz and the deposition of Dr. Ripplinger to be completed and to allow
/17
/17
/17
/17
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Defendants the opportunity to meaningfully use the depositions for purposes of their trial
preparation.

I declare under penalty of perjury under the laws of the State of Nevada that the
foregoing is true and correct, and if called to testify, I could competently do so.

Executed this 13th day of September, 2019, at Sacramento, California.

/s/ Chad C. Couchot
CHAD C. COUCHOT, ESQ.

A.App.35
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DECLARATION OF THOMAS J. DOYLE, ESQ.

1, THOMAS J. DOYLE, declare as follows:

1. lamanattorney at law licensed to practice in the State of Nevada, and I am
a partner of the law firm of Schuering Zimmerman & Doyle, LLP, attorneys of record for
Defendants.

2. lammaking this declaration of support of Defendants' Motion to Compel the
Deposition of Dr. Ripplinger and Motion to Extend the Close of Discovery Deadline on an
Order Shortening Time (9th Request.)

3. I am making this declaration based upon my personal knowledge and if
called to testify, I could and would do so competently.

4,  Plaintiffs requested a trial continuance because of scheduling conflicts. The
week of July 15, 2019, I traveled to New York with counsel for Plaintiffs, George F. Hand,
to complete the depositions of two expert witnesses in this case. At that time, we agreed
to a continuance of the October 14, 2019, trial date, and we reasonably anticipated that
a trial continuance would be granted. While we were traveling in connection with the
July 2019 New York depositions, Mr. Hand and | had a conversation regarding the
depositions of Dr. Ripplinger and Dr. Hurwitz. We agreed that the depositions would
occur at some future date, once trial was continued and discovery extended. Mr. Hand
did not have an objection to our taking of either deposition. We further agreed that
Dr. Ripplinger's deposition should occur first to allow for Dr. Hurwitz to potentially author
a supplemental report. Our failure to take the depositions of Dr. Hurwitz and
Dr. Ripplinger as originally set in July and August 2019, was due to our reasonable reliance
on our agreement with Plaintiffs' counsel regarding the depositions of Dr. Hurwitz and
Dr. Ripplinger and our reasonable expectation that the trial of this case would be
continued.

/17
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5.  OnSeptember 5, 2019, at a status check conference, Judge Kishner denied
the request for a trial continuance and affirmed the October 14, 2019, trial date.

6. Pursuant to EDCR 2.34, after learning the October 14, 2019, trial date would
not be continued, 1 have met and conferred with Plaintiffs' counsel regarding the need for
the depositions of Dr. Ripplinger and Dr. Hurwitz, now outside of the discovery deadline.

7. On September 11, 2019, in connection with the EDCR 2.67 conference,
Plaintiffs' new associated counsel advised that they would not agree to the depositions
of Dr. Hurwitz and Dr, Ripplinger. Plaintiffs’ counsel the next day agreed we could take
the deposition of Dr. Hurwitz. We advised Plaintiffs' counsel on September 12, 2019, that
we would therefore need to file a motion to compel the deposition of Dr. Ripplinger and
to extend the discovery deadline to take his deposition and the deposition of Dr. Hurwitz.
We further advised that we would file the motion on shortened time.

I declare under penalty of perjury under the laws of the State of Nevada that the
foregoing is true and correct, and if called to testify, [ could competently do so.

Executed this 13th day of September, at Sacramento, California.

/s/ Thomas J. Doyle
THOMAS J. DOYLE, ESQ.

A.App.37
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MEMORANDUM OF POINTS AND AUTHORITIES
L

BACKGROUND

This medical malpractice action arises from the surgical care and treatment
provided to Tatina Farris. The depositions at issue are for Plaintiffs' general surgery expert
witness Dr. Hurwitz, and a treating general surgeon Dr. Ripplinger.

The parties were diligent in initially setting the depositions of Dr. Hurwitz and
Dr. Ripplinger. Defendants initially noticed the deposition of Dr. Hurwitz for February 20,
2019. Exhibit 1. Defendants then, at the agreement of Plaintiffs, re-noticed the deposition
of Dr. Hurwitz for August 2, 2019. Exhibit 2. The deposition of Dr. Ripplinger was also
noticed for August 2, 2019. Exhibit 4.

The parties stipulated to continue trial in July 2019, and requested a trial
continuance. Declaration of Chad Couchot, 1 6. The parties reasonably anticipated trial
would be continued and accordingly, the parties planned to take the depositions of
Dr. Hurwitz and Dr. Ripplinger once a new discovery deadline was set in connection with
the trial continuance. Declaration of Chad Couchot, 1 6.

In fact, in connection with a series of expert witness depositions in July 2019,
Plaintiffs’ and Defendants' counsel made agreements regarding the depositions of
Dr. Ripplinger and Dr. Hurwitz. Declaration of Thomas J. Doyle, 4. The parties agreed
the depositions of Dr. Ripplinger and Dr. Hurwitz would occur at some future date, once
trial was continued and discovery extended. Declaration of Thomas J. Doyle, 4. There
was no objection by Plaintiffs' counsel at that time to the depositions of Dr. Ripplinger or
Dr. Hurwitz. Declaration of Thomas J. Doyle, 1 4. The parties further agreed that
Dr. Ripplinger's deposition should occur first to allow for Dr. Hurwitz to potentially author
a supplemental report. Declaration of Thomas J. Doyle, 1 4.

/17
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On September 5, 2019, the parties learned that the October 14, 2019, trial date
would not be continued. Declaration of Thomas J. Doyle, 15. After the Court advised that
the trial continuance would not be granted, Defendants re-noticed the deposition of
Dr. Hurwitz for September 18, 2019, and the deposition of Dr. Ripplinger for
September 19, 2019. Exhibit 3, Exhibit 5.

As of September 12, 2019, Plaintiffs do not object to the September 18, 2019,
deposition of Dr. Hurwitz. Plaintiffs do, however, object to the September 19, 2019,
deposition of Dr. Ripplinger.

1L
DISCOVERY COMPLETED TO DATE AND
REASON OUTSTANDING DISCOVERY NOT COMPLETED

All other depositions and discovery in this case have been completed to date.
Dr. Hurwtiz' and Dr. Ripplinger's depositions are the only outstanding depositions that
need to be completed. Dr. Hurwitz’ and Dr. Ripplinger's depositions were not completed
within the deadline for discovery because the parties reasonably anticipated their
stipulated trial continuance made in July 2019 would be granted and the parties would
be able to accomplish the then-agreed upon depositions within the time frame of an
extended discovery period associated with the new trial date. After learning on
September 5, 2019, that the trial continuance was denied, Defendants re-noticed the
depositions of Dr. Hurwitz and Dr. Ripplinger. Plaintiffs do not object to the deposition of
Dr. Hurwitz. Plaintiffs have withdrawn their agreement as to the deposition of
Dr. Ripplinger.

/1]
/1]
/11
/11
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1L
ARGUMENT

| A Deposition of Dr. Hurwitz.

A party may depose any person who had been identified as an expert witness,

| whether retained or non-retained, whose opinions may be presented at trial.

NRCP 26(b)(4)(A). If a report from the expert is required, the deposition shall not be

| conducted until after the report is provided to the opposing party. Id.

Here, Plaintiffs disclosed Dr. Hurwitz, as an expert witness to testify at trial that

Dr. Barry Rives breached the standard of care with respect to his surgical care of

| Mrs. Farris. Dr. Hurwitz is expected to provide the only standard of care criticisms of

| Dr. Rives' care at the time of trial.

While Plaintiffs do not object to the deposition of Dr. Hurwitz, the currently set

deposition on September 18, 2019, is outside the close of discovery and the parties

therefore require an extension of the discovery deadline to accommodate Dr. Hurwitz'

| important deposition. Defendants' ability to take the deposition of Dr. Hurwitz, the sole
| standard of care expert for Plaintiffs at trial, is essential to Defendants’ preparation for trial

| and their preparation of a defense to Plaintiffs' allegation Dr. Rives breached the standard

of care in this medical malpractice action.
Defendants' inability to take the deposition of Dr. Hurwitz was not created by
Defendants' conduct. Instead, Defendants properly noticed the deposition of Dr, Hurwitz

within the confines of the discovery deadlines, but then agreed to re-notice it at a later

| date, based upon the parties' reasonable and mutual expectation that the October 14,

2019, trial date would be continued. Accordingly, Defendants are entitled to an Order
extending the discovery deadline to allow for the agreed upon deposition of Dr. Hurwitz

occurring on September 18, 2019.

i ///

-12-
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B. Deposition of Dr. Ripplinger.

A party may depose any person who had been identified as an expert witness,
whether retained or non-retained, whose opinions may be presented at trial.
NRCP 26(b)(4)(A). If a report from the expert is required, the deposition shall not be
conducted until after the report is provided to the opposing party. /d.

~ Here, Dr. Ripplinger is a treating general surgeon who provided care to Mrs. Farris
immediately following the surgical care by Dr. Rives that is at issue in this case.
Dr. Ripplinger is expected to provide essential testimony regarding the condition of
Ms. Farris during the time period at issue.

Plaintiffs initially agreed to the continuance of the deposition of Dr. Ripplinger,
when the parties reasonably anticipated the October 14, 2019, trial date would be
continued. Defendants relied on Plaintiffs' agreement as to the deposition of Dr. Ripplinger
in not taking the deposition as originally set at an earlier time. Plaintiffs have subsequently
withdrawn their agreement to the deposition of Dr. Ripplinger.

The deposition of Dr. Ripplinger is now set for September 19, 2019. As his
anticipated testimony is essential to the parties' understanding of Mrs. Farris' physical
condition at the time period atissue, his deposition testimony is necessary for Defendants'
preparation for trial. Defendants are therefore entitled to an Order compelling his
deposition.

Additionally, Defendants require the close of discovery deadline be moved to
include the September 19, 2019, deposition of Dr. Ripplinger to allow for Defendants to
obtain this necessary deposition testimony.

Defendants' inability to take the deposition of Dr. Ripplinger was not created by
Defendants' conduct. Instead, Defendants properly noticed the deposition of
Dr. Ripplinger within the confines of the discovery deadlines, but then agreed tore-notice

it at a later date, based upon the parties' reasonable and mutual expectation that the

-13-
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October 14, 2019, trial date would be continued. Accordingly, Defendants are entitled to
an Order extending the discovery deadline to allow for the agreed upon deposition of

Dr. Ripplinger occurring on September 19, 2019, and compelling his deposition on that

date.
Iv.
PROPOSED NEW DISCOVERY SCHEDULE
1. Last Day to Amend Pleadings Closed
2. Disclosure of Experts Closed
3.  Disclosure of Rebuttal Experts Closed
4.  Discovery Cut-Off September 19, 2019
5. Dispositive Motions Deadline Closed
V.
CURRENT TRIAL DATE

The current Trial date is set for October 14, 2019. The proposed amendment to

the discovery deadlines will not impact the trial date.
VL
CONCLUSION

For the reasons stated in more detail above, Defendants are entitled to an Order
compelling the deposition of Dr. Ripplinger and extending the close of discovery deadline
under NRCP 26(b)(4)(A) because Defendants' failure to take the depositions of
Dr. Ripplinger and Dr. Hurwitz during the currently set discovery deadline was based on
the parties' mutual plan to continue the trial date, which was denied on September 5,
2019, and Plaintiffs' counsel previously agreed to the depositions of Dr. Ripplinger and
Dr. Hurwitz, but withdrew such agreement as to Dr. Ripplinger on September 11, 2019.
/17
/1]
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Accordingly, Defendants respectfully request an Order compelling the deposition of
Dr. Ripplinger on September 19, 2019, and extending discovery to September 19, 2019.
Dated: September 13, 2019

' SCHUERING ZIMMERMAN & DOYLE, LLP

By _ /s/ Aimee Clark Newberry
AIMEE CLARK NEWBERRY
Nevada Bar No. 11084
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D. and LAPAROSCOPIC SURGERY OF
NEVADA, LLC

-15-
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the 13th day of September, 2019, service

of a true and correct copy of the foregoing:

DEFENDANTS BARRY RIVES, M.D.’S AND LAPAROSCOPIC SURGERY OF
NEVADA, LLC’S MOTION TO COMPEL THE DEPOSITION OF GREGG RIPPLINGER, M.D.
AND EXTEND THE CLOSE OF DISCOVERY (9TH REQUEST) ON AN ORDER

SHORTENING TIME
was served as indicated below:
X served on all parties electronically pursuant to mandatory NEFCR 4(b);
O served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits

to follow by U.S. Mail;

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

Attorney Representing Phone/Fax/E-Mail

George F. Hand, Esq. Plaintiff
HAND & SULLIVAN, LLC

3442 North Buffalo Drive

Las Vegas, NV 89129

702/656-5814

Fax: 702/656-9820
hsadmin@handsullivan.co
m

[s/ Jodie Chalmers

an employee of Schuering Zimmerman &
Doyle, LLP

1737-10881

-16-
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ELECTRONICALLY SERVED
2/6/2019 3:53 PM A.App.46

THOMAS J. DOYLE

Nevada Bar No. 1120

CHAD C. COUCHOT

Nevada Bar No. 12946

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memiaw.net

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS, ) CASE NO. A-16-739464-C
, ) DEPT. NO. 31
Plaintiffs, )
) NOTICE OF TAKING DEPOSITION OF
VS. ) DR. MICHAEL HURWITZ
)
BARRY RIVES, M.D.; LAPAROSCOPIC )
SURGERY OF NEVADA, LLC, et al,, %
Defendants. %

TO: ALL PARTIES ABOVE NAMED AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on Wednesday, February 20, 2019, at 10:00 a.m.,
attorneys for Defendants will take the deposition of Dr. Michael Hurwitz.

Said deposition will be taken at 510 Superior Avenue, Suite 200G, Newport Beach,
California, upon oral examination pursuant to N.R.C.P., Rule 30, before a Notary Public,

or before some other officer authorized to administer oaths, and said depositions will

-1-
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continue from day to day until completed.

The deponent has been disclosed as an expert in this matter and is required to
produce at the deposition the following documentation. Electronic data shall be
produced in paper form or in TIFF format on CDs.:

1. His current curriculum vitae.

2. Text chapters or journal articles referenced in his curriculum vitae that are
relevant to any of the issues in this action.

3. His complete written file concerning this action.

4, His complete e-mail or electronic file or records concerning this action,
including but not limited to, e-mails to or from plaintiff's counsel.

5. His billing records.

6. All scientific, technical or professional texts, treatises, journals ‘or similar
publications referred to, considered or relied upon in arriving at or forming any of his
opinions.

7. All scientific, technical or professional texts, treatises, journals or similar
publications that he believes are a learned treatise and he plans to refer to or comment
on at trial.

8. Allwritten or electronic general information files maintained by him that are
relevant to any of the issues in this action.

9. His records concermning all other medical malpractice actions in which he
has been retained as a expert witness and given a deposition.

10.  His list of cases prepared pursuant to Federal Rule of Civil Procedure 26 or
a state statute or for any other reason.

11.  His retainer, fee or other agreements with any expert witness service
through which he was retained in this case, together with all documents,

correspondence, e-mail, memoranda or other writings received by him from the service

2.
A.App.47
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or sent by him to the service, including all instructions, internal memoranda and policy
statements from the service and all billing statements generated by the service for his
work on this-case.
You are invited to attend and cross examine.
Dated: February 6, 2019
SCHUERING ZIMMERMAN & DOYLE, LLP

By /

CHAD C. COUCHOT

Nevada Bar No. 12946

400 University Avenue

Sacramento, CA 95825-6502

(916) 567-0400:

Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

A.App.48
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the (@E‘ day of February, 2019, service of
a true and correct copy of the foregoing:

NOTICE OF TAKING DEPOSITION OF DR. MICHAEL HURWITZ

was served as indicated below:

served on all parties electronically pursuant to mandatory NEFCR 4(b);

served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to
follow by U.S. Mail;

by depositing in the United States Malil, first-class postage prepaid, enclosed ;
by facsimile transmission; or

by personal service as indicated.

Attorney Representing Phone/Fax/E-Mail
George F. Hand, Esq. Plaintiff 702/656-5814
HAND & SULLIVAN, LLC Fax: 702/656-9820
3442 North Buffalo Drive hsadmin@handsullivan.co
Las Vegas, NV 89129 m
Cji Movet

An employee of Schuering Zimmerman &

Doyle, LLP

1737-10881

4-
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THOMAS J. DOYLE

Nevada Bar No. 1120

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KiM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. A-16-739464-C
DEPT. NO. 31

AMENDED NOTICE OF TAKING

DEPOSITION OF DR. MICHAEL

TITINA FARRIS and PATRICK FARRIS, %
)
)
% HURWITZ
)
)
)
)

Plaintiffs,

VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.

TO: ALL PARTIES ABOVE NAMED AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on Friday, August 2, 2019, at 2:00 p.m., attorneys for
Defendants will take the deposition of Dr. Michael Hurwitz.

Said deposition will be taken at Litigation Services, 400 N. Tustin Avenue, Ste.
350, Santa Ana, California, 92705 upon oral examination pursuant to N.R.C.P., Rule 30,
before a Notary Public, or before some other officer authorized to administer oaths,

and said depositions will continue from day to day until completed.

-1-
A.App.51
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. The deponent has been disclosed as an expert in this matter and is required to
produce at the deposition the following documentation. Electronic data shall be
produced in paper form or in TIFF format on CDs.:

1. His current curriculum vitae.

2, Text chapters or journal articles referenced in his curriculum vitae that
are relevant to any of the issues in this action.

3. His complete written file concemning this action.

4, His complete e-mail or electronic file or records conceming this action,
including but not limited to, e-mails to or from plaintiff's counsel.

3. His billing records.

6. All scientific, technical or professional texts,- treatises, journals or similar
publications referred to, considered or relied upon in arriving at or forming any of his
opinions.

7. All scientific, technical or professional texts, treatises, journals or similar
publications that he believes are a learned treatise and he plans to refer to or
comment on at trial.

8. All written or electronic general information files maintained by him that
are relevant to any of the issues in this action.

9. His records conceming all other medical malpractice actions in which he
has been retained as a expert witness and given a deposition.

10.  His list of cases prepared pursuant to Federal Rule of Civil Procedure 26
or a state statute or for any other reason.

11.  His retainer, fee or other agreements with any expert witness service
through which he was retained in this case, together with all documents,
correspondence, e-mail, memoranda or other writings received by him from the

service or sent by him to the service, including all instructions, internal memoranda

9-
A.App.52
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and policy statements from the service and all billing statements generated by the
service for his work on this case.
You are invited to attend and cross examine.

Dated: July 16, 2019
SCHUERING ZIMMERMAN & DOYLE, LLP

By /s/ Thomas J. Doyle
THOMAS J. DOYLE
Nevada Bar No. 1120
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

A.App.53
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the 16™ day of July, 2019, service of a

true and correct copy of the foregoing:

AMENDED NOTICE OF TAKING DEPOSITION OF DR. MICHAEL HURWITZ

was served as indicated below:

served on all parties electronically pursuant to mandatory NEFCR 4(b);

served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits

to follow by U.S. Mail;

Attorney

George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Representing
Plaintiff

Phone/Fax/E-Mail

702/656-5814
Fax: 702/656-9820
hsadmin@handsullivan.com

An employee of ScNuering Zimmerman
& Doyle, LLP
1737-10881

A.App.54
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THOMAS J. DOYLE

Nevada Bar No. 1120

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

A.App.55

DISTRICT COURT
CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS,
Plaintiffs,

VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.

CASE NO. A-16-739464-C
DEPT. NO. 31

SECOND AMENDED NOTICE OF TAKING
DEPOSITION OF DR. MICHAEL
HURWITZ

(Location change only)

TO: ALL PARTIES ABOVE NAMED AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on Friday, August 2, 2019, at 2:00 p.m., attorneys for

Defendants will take the deposition of Dr. Michael Hurwitz.

Said deposition will be taken at 510 Superior Ave., Ste. 200G, Newport Beach,

California, 92663 upon oral examination pursuant to N.R.C.P., Rule 30, before a Notary

Public, or before some other officer authorized to administer oaths, and said

depositions will continue from day to day until completed.

A.App.55
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A.App.56

The deponent has been disclosed as an expert in this matter and is required to
produce at the deposition the following documentation. Electronic data shall be
produced in paper form or in TIFF format on CDs.:

1. His current curriculum vitae.

2. Text chapters or journal articles referenced in his curriculum vitae that
are relevant to any of the issues in this action.

3. His complete written file concemning this action.

4, His complete e-mail or electronic file or records concerning this action,
including but not limited to, e-mails to or from plaintiff's counsel.

5. His billing records.

6. All scientific, technical or professional texts, treatises, journals or similar
publications referred to, considered or relied upon in arriving at or forming any of his
opinions.

7. All scientific, technical or professional texts, treatises, journals or similar
publications that he believes are a learned treatise and he plans to refer to or
comment on at trial.

8. All written or electronic general information files maintained by him that
are relevant to any of the issues in this action.

9. His records concerning all other medical malpractice actions in which he
has been retained as a expert witness and given a deposition.

10.  His list of cases prepared pursuant to Federal Rule of Civil Procedure 26
or a state statute or for any other reason.

11.  His retainer, fee or other agreements with any expert witness service
through which he was retained in this case, together with all documents,
correspondence, e-mail, memoranda or other writings received by him from the

service or sent by him to the service, including all instructions, internal memoranda

2-

A.App.56
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A.App.57

and policy statements from the service and all billing statements generated by the
service for his work on this case.
You are invited to attend and cross examine.

Dated: July 25, 2019
SCHUERING ZIMMERMAN & DOYLE, LLP

By ___/s/ Thomas J. Doyle
THOMAS J. DOYLE
Nevada Bar No. 1120
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

A.App.57
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the 25" day of July, 2019, service of a
true and correct copy of the foregoing:
SECOND AMENDED NOTICE OF TAKING DEPOSITION OF DR. MICHAEL HURWITZ
was served as indicated below:
X served on all parties electronically pursuant to mandatory NEFCR 4(b);

a served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits
to follow by U.S. Mail,

Attorney Representing Phone/Fax/E-Mail

George F. Hand, Esq. Plaintiff 702/656-5814

HAND & SULLIVAN, LLC Fax: 702/656-9820

3442 North Buffalo Drive hsadmin@handsullivan.com

Las Vegas, NV 89129

An employee of Schuering Zimmerman
& Doyle, LLP
1737-10881

A.App.58
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ELECTRONICALLY SERVED
9/11/2019 8:35 AM

THOMAS J. DOYLE

Nevada Bar No. 1120

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

CASE NO. A-16-739464-C
DEPT. NO. 31

THIRD AMENDED NOTICE OF TAKING
DEPOSITION OF DR. MICHAEL
HURWITZ

TITINA FARRIS and PATRICK FARRIS,
Plaintiffs,
VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.

N N N N N N N N N N

TO: ALL PARTIES ABOVE NAMED AND THEIR ATTORNEYS OF RECORD:

A.App.60

PLEASE TAKE NOTICE that on Wednesday, September 18, 2019, at 2:00 p.m.,

attorneys for Defendants will take the deposition of Dr. Michael Hurwitz.

Said deposition will be taken at 510 Superior Ave., Ste. 200G, Newport Beach,

California, 92663 upon oral examination pursuant to N.R.C.P., Rule 30, before a Notary

Public, or before some other officer authorized to administer oaths, and said

depositions will continue from day to day until completed.

.1-

Case Number: A-16-739464-C

A.App.60
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The deponent has been disclosed as an expert in this matter and is required to
produce at the deposition the following documentation. Electronic data shall be
produced in paper form or in TIFF format on CDs.:

1. His current curriculum vitae.

2. Text chapters or journal articles referenced in his curriculum vitae that
are relevant to any of the issues in this action.

3. His complete written file concerning this action.

4, His complete e-mail or electronic file or records concerning this action,
including but not limited to, e-mails to or from plaintiff's counsel.

5. His billing records.

6. All scientific, technical or professional texts, treatises, journals or similar
publications referred to, considered or relied upon in arriving at or forming any of his
opinions.

7. All scientific, technical or professional texts, treatises, journals or similar
publications that he believes are a learned treatise and he plans to refer to or
comment on at trial,

8. All written or electronic general information files maintained by him that
are relevant to any of the issues in this action.

9. His records conceming all other medical malpractice actions in which he
has been retained as a expert witness and given a deposition.

10.  His list of cases prepared pursuant to Federal Rule of Civil Procedure 26
or a state statute or for any other reason.

11.  His retainer, fee or other agreements with any expert witness service
through which he was retained in this case, together with all documents,
correspondence, e-mail, memoranda or other writings received by him from the

service or sent by him to the service, including all instructions, internal memoranda

9-
A.App.61
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and policy statements from the service and all billing statements generated by the
service for his work on this case.
You are invited to attend and cross examine.

Dated: September 11, 2015
SCHUERING ZIMMERMAN & DOYLE, LLP

By___/s/ Thomas J. Doyle
THOMAS J. DOYLE
Nevada Bar No. 1120
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

A.App.62
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the 11" day of September, 2019, service

of a true and correct copy of the foregoing:

THIRD AMENDED NOTICE OF TAKING DEPOSITION OF DR. MICHAEL HURWITZ

was served as indicated below:

X served on all parties electronically pursuant to mandatory NEFCR 4(b);

Attorney Representing
George F. Hand, Esq. Plaintiff
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129
4-

Phone/Fax/E-Mail

702/656-5814
Fax: 702/656-9820
hsadmin@handsullivan.com

-

7~

An employee of Schliering #immerman
& Doyle, LLP
1737-10881

A.App.63
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ELECTRONICALLY SERVED
7/18/2019 1:03 PM A.App.65

THOMAS J. DOYLE

Nevada Bar No. 1120

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: fiing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS, ) CASE NO. A-16-739464-C
DEPT. NO. 31

Plaintiffs,
SUBPOENA - CIVIL

VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.

M N e N e e e e e e

THE STATE OF NEVADA SENDS GREETINGS TO:

DR. GREGG RIPPLINGER
10001 S. Eastern Avenue #200
Henderson, NV 8052
(702) 914-2420
WE COMMAND YOU, that all and singular business and excuses being set aside,
to appear at 10:00 a.m., on the 2" day of August, 2019, at Litigation Services located at

3770 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada, for the purpose of

-1-

Case Number; A-16-739464-C A'App'65
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A.App.66

deposition testimony, pursuant to Rule 45(d) of the Nevada Rules of Civil Procedure,

FOR FAILURE TO ATTEND you will be deemed guilty of contempt of Court and

liable to pay all losses and damages sustained thereby to the parties aggrieved and forfeit

One Hundred Dollars ($100.00) in addition thereto.

Dated: July 16, 2019

SCHUERING ZIMMERMAN & DOYLE, LLP

By

Ve

CHAD C. COUCHOT
Nevada Bar No. 12946
400 University Avenue

Sacramento, CA 95825-6502

(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

A.App.66
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CERTIFICATE OF SERVICE

A.App.67

Pursuant to NRCP 5(b), I certify that on the WJ‘M dayof July, 2019, service of a true

and correct copy of the foregoing:

SUBPOENA - CIVIL

was served as indicated below:

X served on all parties electronically pursuant to mandatory NEFCR 4(b);

a served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to

follow by U.S. Mail;

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

Attorney

George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Representing

Plaintiff

Phone/Fax/E-Mail

702/656-5814

Fax: 702/656-9820
hsadmin@handsullivan.co
m

Clnouar

Anemployee of Schuering Zimmerman &

Doyle, LLP
1737-10881

A.App.67
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ELECTRONICALLY SERVED

7/18/2019 1:02 PM A.App.68
THOMAS J. DOYLE
Nevada Bar No. 1120
CHAD C. COUCHOT
Nevada Bar No. 12946
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825-6502
(916) 567-0400
Fax: 568-0400
Email: calendar@szs.com
KIM MANDELBAUM
Nevada Bar No. 318
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106
(702) 367-1234
Email: filing@memlaw.net
Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA
TITINA FARRIS and PATRICK FARRIS, ) CASE NO. A-16-739464-C
) DEPT. NO. 31
Plaintiffs, )
) NOTICE OF TAKING DEPOSITION OF

Vs. % DR. GREGG RIPPLINGER
BARRY RIVES, M.D.; LAPAROSCOPIC )
SURGERY OF NEVADA, LLC, et al,, %

Defendants. %

TO: ALL PARTIES ABOVE NAMED AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that on Friday, August 2, 2019, at 10:00 a.m., attorneys for

Defendants will take the deposition of Dr. Gregg Ripplinger.

Said deposition will be taken at Litigation Services located at 3770 Howard Hughes

Parkway, Suite 300, Las Vegas, Nevada, upon oral examination pursuant to N.R.C.P., Rule

30, before a Notary Public, or before some other officer authorized to administer oaths,

-1-

Case Number: A-16-739464-C

A.App.68
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A.App.69

and said depositions will continue from day to day until completed.
You are invited to attend and cross examine.
Dated: July 16, 2019
SCHUERING ZIMMERMAN & DOYLE, LLP

o

CHAD C. COUCHOT

Nevada Bar No. 12946

400 University Avenue

Sacramento, CA 95825-6502

(916) 567-0400

Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

A.App.69
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that on the. [9& day of July, 2019, service of a true

and correct copy of the foregoing:

NOTICE OF TAKING DEPOSITION OF DR. GREGG RIPPLINGER
was served as indicated below:
served on all parties electronically pursuant to mandatory NEFCR 4(b);

served onall parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to

follow by U.S. Mail;

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

Attorney

George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Representing
Plaintiff

Phone/Fax/E-Mail

702/656-5814

Fax: 702/656-9820
hsadmin@handsullivan.co
m

CX& yousd

Anemployee of Schuering Zimmerman &
Doyle, LLP

1737-10881

A.App.70




EXHIBIT 5



A U kW N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

THOMAS J. DOYLE

Nevada Bar No. 1120

CHAD C. COUCHOT

Nevada Bar No. 12946

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;

LAPAROSCOPIC SURGERY OF NEVADA, LLC

A.App.72

DISTRICT COURT

CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS,
Plaintiffs,
Vs.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. A-16-739464-C
DEPT. NO. 31

AMENDED NOTICE OF TAKING
DEPOSITION OF DR. GREGG
RIPPLINGER

TO: ALL PARTIES ABOVE NAMED AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on Thursday, September 19, 2019, at 9:00 a.m.,

attorneys for Defendants will take the deposition of Dr. Gregg Ripplinger.

Said deposition will be taken at Litigation Services located at 3770 Howard Hughes

Parkway, Suite 300, Las Vegas, Nevada, upon oral examination pursuant to N.R.C.P., Rule

30, before a Notary Public, or before some other officer authorized to administer oaths,

-1-

A.App.72
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A.App.73

and said depositions will continue from day to day until completed.
You are invited to attend and cross examine.
Dated: September 11, 2019
SCHUERING ZIMMERMAN & DOYLE, LLP

By _ /s/ Chad C. Couchot
CHAD C. COUCHOT
Nevada Bar No. 12946
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

A.App.73
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A.App.74

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the 11™ day of September , 2019, service of

a true and correct copy of the foregoing:

AMENDED NOTICE OF TAKING DEPOSITION OF DR. GREGG RIPPLINGER

was served as indicated below:

served on all parties electronically pursuant to mandatory NEFCR 4(b);

served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to

follow by U.S. Mail;

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

Attorney Representing

George F. Hand, Esq. Plaintiff
HAND & SULLIVAN, LLC

3442 North Buffalo Drive

Las Vegas, NV 89129

Phone/Fax/E-Mail

702/656-5814

Fax: 702/656-9820
hsadmin@handsullivan.co
m

/s/ C.Perrault
An employee of Schuering Zimmerman &
Doyle, LLP
1737-10881

A.App.74




O 00 =~ O A k= Ww NN -

[ T T - T S T o T . T e S S S S S S e
D Ul R W N = O W NN U W NN - O

[PTD]

THOMAS J. DOYLE

Nevada Bar No. 1120

CHAD C. COUCHOT

Nevada Bar No. 12946

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

A.App.75

Electronically Filed
9/13/2019 2:28 PM
Steven D. Grierson

CLERK OF THE COU
) . .

DISTRICT COURT

CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS,
Plaintiffs,

VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al,,

Defendants.

N M N et e N e N s el e

CASE NO. A-16-739464-C
DEPT. NO. 31

DEFENDANTS BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA,
LLC’S NRCP 16.1(A)(3) PRETRIAL
DISCLOSURE

Under authority of Rule 16.1(a)(1) of the Nevada Rules of Civil Procedure,
Defendants BARRY RIVES, M.D. AND LAPAROSCOPIC SURGERY OF NEVADA,

LLC(Defendants), produces the following pretrial disclosure of witnesses and documents

pursuant to NRCP 16.1(a)(3).
"

Case Number: A-16-739464-C

-1-

AApp.75
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I.

A.App.76

WITNESSES/PARTIES DEFENDANT EXPECTS TO PRESENT AT TRIAL

1.

10.

11.

Barry Rives, M.D.
c/o Thomas J. Doyle

Schuering Zimmerman & Doyle, LLP

400 University Avenue
Sacramento, CA 95825

Person Most Knowledgeable
Laparoscopic Surgery of Nevada

c/o Schuermg Zimmerman & Doyle, LLP

400 University Avenue
Sacramento, California 95825-6502

Bart Carter, M.D., P.C.
2240 West 16th Street
Safford, AZ 85546

Brian E, Juel, M.D.
6554 S. McCarran Blvd,, Suite B
Reno, Nevada 89509

Lance Stone, D.O.
484 Lake Park Avenue
Oakland, CA 94610

Sarah Larsen, RN

Olzack Healthcare Consulting
2092 Peace Court

Atwater, CA 95301

Bruce Adornato, M.D.
177 Bovet Road, Suite 600
San Mateo, CA 94402

Kim Erlich, M.D.
1501 Trousdale Drive, Room 0130
Burlingame, CA 94010

Scott Kush, M.D.
101 Jefferson Drive
Menlo Park, CA 94025

Erik Volk
1155 Alpine Road
Walnut Creek, CA 94596

Naomi Chaney, M.D.
5380 South Rainbow Blvd.
Las Vegas, NV 89118

A.App.76
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12.

13.

Gregg Ripplinger M.D.
10001 S Eastern Ave #201
Henderson, NV 89052

Steven Y. Chinn, M.D.
6950 W. Desert Inn Rd., #110
Las Vegas, NV 89117

IL

WITNESSES/PARTIES DEFENDANT MAY PRESENT AT TRIAL

Titina Farris

c/o George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Dnve
Las Vegas, NV 89129

Patrick Farris

c/o George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Thomas Gebhard, M.D.
2400 S Cimarron Rd Ste 100
Las Vegas, NV 89117

Matthew Treinen D.O.
5495 S Rainbow Blvd Ste 203
Las Vegas , NV 89118

Ravishankar Konchada M.D.
5495 S Rainbow Blvd, Suite 101
Las Vegas, NV, 89118

Tanveer Akbar M.D.
520 Fremont Street
Las Vegas, NV 89101

Kenneth Mooney M.D.
10001 S Eastern Avenue, Suite 203
Henderson, NV 89052

Alka Rebentish M.D.
6088 S Durango Drive 100
Las Vegas, NV 89113 .

Arvin Gupta M.D.
6970 W Patrick Lane, Suite 140
Las Vegas, NV 89113

AApp.77

AApp.77
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10.  Ali Nauroz M.D.
657 N Town Center Drive
Las Vegas, NV 89144

11.  Syed Zaidi M.D.
9280 W Sunset Road, Suite 320
Las Vegas, NV 89148

12.  Ashraf Osman M.D.
5380 S Rainbow Blvd, Suite 110
Las Vegas, NV 89118 -

13. Charles McPherson M.D.
3121 Maryland Pkwy #502
Las Vegas, NV 89109

14. Teena Tandon M.D.
6970 W Patrick Lane, Suite 140
Las Vegas, NV 89113

15.  Farooq Shaikh M.D.
3880 S Jones Bivd
Las Vegas, NV 89103

16. Howard Broder M.D.
2865 Siena Heights Drive, Suite 331
Henderson, NV 89052

17.  Doreen Kibby PAC
2865 Siena Heights Drive, Suite 331
Henderson, NV 89052

18. Herbert Cordero-Yordan M.D.
2300 Corporate Circle, # 100
Henderson, NV 89074

19. Darren Wheeler, M.D. -
4230 Burnham Avenue
Las Vegas, NV 89119
IIL.
WITNESSES SUBPOENAED FOR TRIAL

At this time, no witnesses have been subpoenaed for trial.

A.App.78

Defendants reserve the right to call any witness listed by any other party to this

A.App.78
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Iv'

DESIGNATION OF WITNESSES WHOSE TESTIMONY MAY BE PRESENTED
BY MEANS OF A DEPOSITION

1. At this time, Defendants do not anticipate presenting testimony by means

of a deposition.
V.
DOCUMENTS DEFENDANT EXPECTS TO PRESENT AT TRIAL

1. Medical records from Laparoscopic Surgery of Nevada, excluding the note
regarding the telephbne call dated November 17, 2015.

2. Medical records from St. Rose Dominican Hospital - San Martin Campus.
Medical records from Southern Nevada Pain Center.
Medical records from Spring Valley Internal Medicine (Dr. Noami Chaney).
Imaging studies from St. Rose Dominican Hospital - San Martin Campus.

Plaintiffs’ responses to written discovery

N e W

Medical illustrations.
Vl.
DOCUMENTS DEFENDANT MAY USE AT TRIAL

[—y

Deposition transcript of Plaintiff Titina Farris, including exhibits.
Deposition transcript of Plaintiff Patrick Farris, including exhibits.
Deposition transcript of Dr. Barry Rives, including exhibits.
Deposition transcript of Dr. Noami Chaney, including exhibits.
Deposition transcript of Dr. Justin Willer, including exhibits.
Deposition transcript of Dr. Alan Stein, including exhibits.
Deposition transcript of Dawn Cook, including exhibits.

Deposition transcript of Terrence Clauretie, including exhibits.

© ® N o o1 s W N

Dep‘osition transcript of Dr. Alex Barchuk, including exhibits.

Pk
b

Deposition transcript of Dr. Michael Hurwitz, including exhibits.

.5-
A.App.79
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Dated:

11.
12.
13.
14.
15.
16.
17.
18.
19,
20.
21.
22,

A.App.80

Report(s) by expert Dr. Brian Juell.
Report(s) by expert Dr. Bart Carter.
Report(s) by expert Dr. Lance Stone.
Report(s) by expert Erik Volk.
Report(s) by expert Dr. Bruce Adomato.
Report(s) by expert Dr. Kim Erlich.
Report(s) by plaintiffs’ expert Dr. Barchuk.
Report(s) by plaintiffs’ expert Ms. Cook.
Report(s) by plaintiffs’ “expert Dr. Willer.
Report(s) by plaintiffs’ expert Dr. Stein.
Report(s) by plaintiffs’ expert Mr. Clauretie.
Report(s) by plaintiffs’ expert Dr. Hurwitz.
September 13, 2019

SCHUERING ZIMMERMAN & DOYLE, LLP

By i
CW(D C. COUCHOT
Nevada Bar No. 12946
~ 400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400

Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF

NEVADA, LLC

A.App.80
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A.App.81

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that on the \3‘“ day of September , 2019, service

of a true and correct copy of the foregoing:

DEFENDANTS BARRY RIVES, M.D.; LAPAROSCOPIC SURGERY OF NEVADA, LLC’'S
NRCP 16.1(A)(3) PRETRIAL DISCLOSURE

was served as indicated below:
X served on all parties electronically pursuant to mandatory NEFCR 4(b);

O served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to
follow by U.S. Mail;

O by depositing in the United States Mail, first-class postage prepaid, enclosed ;
by facsimile transmission; or

a by personal service as indicated.

Attorney Representing Phone/Fax/E-Mail
George F. Hand, Esq. Plaintiff , 702/656-5814
HAND & SULLIVAN, LLC Fax: 702/656-9820
3442 North Buffalo Drive hsadmin@handsullivan.co
Las Vegas, NV 89129 m
Muor
- An employee of Schuering Zimmerman &
Doyle, LLP
1737-10881
-7-

A.App.81
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A.App.82

Electronically Filed
9/16/2019 10:20 AM
Steven D. Grierson

CLERK OF THE COU
[TSUB] C&iﬂ-ﬁ 4 EL“"“

THOMAS J. DOYLE

Nevada Bar No. 1120

CHAD C. COUCHOT

Nevada Bar No. 12946

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

Attomneys for Defendants BARRY
RIVES, M.D. and LAPAROSCOPIC
SURGERY OF NEVADA, LLC
DISTRICT COURT

CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS, ) CASE NO. A-16-739464-C
) DEPT. NO. 31
Plaintiffs, )
) TRIAL SUBPOENA - CIVIL REGULAR
vs. %
BARRY RIVES, M.D.; LAPAROSCOPIC )
SURGERY OF NEVADA, LLC, et al., %
Defendants. %

THE STATE OF NEVADA SENDS GREETINGS TO:
DR. NAOMI CHANEY
5380 S. Rainbow Boulevard, #218

Las Vegas, NV 891 18
(702) 319-5900

YOU ARE HEREBY COMMANDED, that all and singular, business and excuses set

-1-

Case Number: A-16-739464-C A'App'82
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A.App.83

aside, you appear and attend on Monday, October 14, 2019, at the hour of 10:00 a.m., and
thereafter from day to day until completed, in Department 31 of the Eighth Judicial District
Court, Clark County, Las Vegas, Nevada. The address where you are required to appear
is the Regional Justice Center, 200 Lewis Avenue, Courtroom 12B, Las Vegas, Nevada.
Your attendance is required to give testimony and/or produce and permit inspection and
copy of designated books, documents or tangible things in your possession, custody or
control, or to permit inspection of premises. If you fail to attend, you may be deemed
guilty of contempt of Court and liable to pay all losses and darmages caused by your failure
to appear.

Please see Exhibit A attached hereto for information regarding the rights of the
person subject to this subpoena.
ITEMS TO BE PRODUCED:

Your entire medical chart of TITINA FARRIS.
Dated: September 16, 2019

SCHUERING ZIMMERMAN & DOYLE, LLP

By ey
CHAD C. COUCHOT
Nevada Bar No. 12946
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D. and LAPAROSCOPIC SURGERY OF
NEVADA, LLC

A.App.83
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EXHIBIT “A”
NEVADA RULES OF CIVIL PROCEDURE

RULE 45

(c) Protection of Persons Subject to Subpoena.

(1) A party or an attorney responsible for the issuance and service of a
subpoena shall take reasonable steps to avoid imposing undue burden or expense on a
person subject to that subpoena. The court on behalf of which the subpoena was issued
shall enforce this duty and impose upon the party or attorney in breach of this duty an
appropriate sanction, which may include, but is not limited to, lost earnings and a
reasonable attorney’s fee.

(2) (A) Apersoncommanded to produce and permitinspection and copying
of designated books, papers, documents or tangible things, or inspection of premises
need not appear in person at the place of production or inspection unless commanded
to appear for deposition, hearing or trial.

(B) Subject to paragraph (d)(2) of this rule, a person commanded to
produce and permit inspection and copying may, within 14 days after service of the
subpoena or before the time specified for compliance if such time is less than 14 days
after service, serve upon the party or attorney designated in the subpoena written
objection to inspection or copying of any or all of the designated materials or of the
premises. If objection is made, the party serving the subpoena shall not be entitled to
inspect and copy the materials or inspect the premises except pursuant to an order of the
court by which the subpoena was issued. If objection has been made, the party serving
the subpoena may, upon notice to the person commanded to produce, move at any time
for an order to compel the production. Such an order to compel production shall protect
any person who is not a party or an officer of a party from significant expense resulting
from the inspection and copying commanded.

(3) (A) On timely motion, the court by which a subpoena was issued shall
quash or modify the subpoena if it:

® fails to allow reasonable time for compliance;

(ii) requires a person who is not a party or an officer of a party to
travel to a place more than 100 miles from the place where
that person resides, is employed or regularly transacts
business in person, except that such a person may in order to
attend trial be commanded to travel from any such place
within the state in which the trial is held, or

(iii) requires disclosure of privileged or other protected matterand
no exception or waiver applies, or

(iv) subjects a person to undue burden.

(B) Ifasubpoena

() requires disclosure of a trade secret or other confidential
research, development, or commercial information, or

-3-
A.App.84
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(ii) requires disclosure of an unretained expert’s opinion or
information not describing specific events or occurrences in
dispute and resulting from the expert’s study made not at the
request of any party, the court may, to protect a person
subject to or affected by the subpoena, quash or modify the
subpoena or, if the party in whose behalf the subpoena is
issued shows a substantial need for the testimony or material
that cannot be otherwise met without undue hardship and
assures that the person to whom the subpoena is addressed
will be reasonably compensated, the court may order
appearance or production only upon specified conditions.

(d) Duties in Responding to Subpoena.

(1) A person responding to a subpoena to produce documents shall produce
them as they are kept in the usual court of business or shall organize and label them to
correspond with the categories in the demand.

(2) When information subject to a subpoena is withheld on a claim that it is
privileged or subject to protection as trial preparation materials, the claim shall be made
expressly and shall be supported by a descnptlon of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party
to contest the claim.

A.App.85
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the \G’h day of September, 2019, service

of a true and correct copy of the foregoing:

TRIAL SUBPOENA - CIVIL REGULAR
was served as indicated below:
X served on all parties electronically pursuant to mandatory NEFCR 4(b);

served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to

follow by U.S. Mail;

O by depositing in the United States Mail, first-class postage prepaid, enclosed;

by facsimile transmission; or

| by personal service as indicated.

Attorney

George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Kimball Jones, Esq.
Jacob G. Leavitt, Esq.
BIGHORN LAW

716 S. Jones Boulevard
Las Vegas, NV 89107

Representing Phone/Fax/E-Mail

Plaintiffs 702/656-5814
Fax: 702/656-9820
hsadmin@handsullivan.com

Plaintiffs 702/333-1111

Kimball@BighomLaw.com
Jacob@BighomLaw.com

Cluawes

Anemployee of Schuering Zimmerman &
Doyle, LLP

1737-10881

A.App.86
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Electronically Filed
9/18/2019 3:19 PM
Steven D. Grierson

MOTN

KIMBALL JONES, ESQ.

Nevada Bar No.: 12982

JACOB G. LEAVITT, ESQ.

Nevada Bar No.: 12608

BIGHORN LAW

716 S. Jones Blvd.

Las Vegas, Nevada 89107

Phone: (702) 333-1111

Email: Kimball@BighornLaw.com
Jacob@BighornLaw.com

GEORGE F. HAND, ESQ.

Nevada Bar No.: 8483 DEPARTMENT XXX}
HAND & SULLIVAN, LLC

i NOTICE ;OF HEARING
3442 N. Buffalo Drive 1
Las Vegas, Nevada 89129 DATEM TIM w
Phone: (702) 656-5814 APPROVED BY J’ . -
Email: GHand@HandSullivan.com
Attorneys for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS,

CASENO.: A-16-739464-C
Plaintiffs, DEPT.NO.: XXXI

VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC et al.,

HEARING DATE REQUESTED
Defendants.

PLAINTIFFS’ MOTION FOR SANCTIONS UNDER RULE 37 FOR DEFENDANTS’
INTENTIONAL CONCEALMENT OF DEFENDANT RIVES® HISTORY OF
NEGLIGENCE AND LITIGATION AND MOTION FOR LEAVE TO AMEND
OMPLAINT TO ADD CLAIM FOR PUNITIVE DAMAGES ON ORDER SHORTENING

COMPLAINT TO ADD CLAIM FOR PUNITIVE DAMAGES ON ORDER SO NN

TIME
COMES NOW Plaintiffs PATRICK. FARRIS and TITINA FARRIS, by and through their
attorneys of record, KIMBALL JONES, ESQ. and JACOB G. LEAVITT, ESQ., with the Law Offices

of BIGHORN LAW and GEORGE F. HAND, ESQ., with the Law Offices of HAND &

Page 1 of 18
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Case Number: A-16-739464-C A-App-87

CLERK OF THE COURT

w03



A

O 00 3 SN v A WM

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

| attached Memorandum of Points and Authorities.

DATED this 16th day of September, 2019.

to Add a Claim for Punitive Damages on Order Shortening Time (“Motion”).

A.App.ﬁ

SULLIVAN, LLC, and hereby submit this Motion for Sanctions and for Leave to Amend Complaint |

This Motion is made and based upon all of the pleadings: and papers on file herein and the

BIGHORN LAW

By:___/s/Kimball Jones
KIMBALL JONES, ESQ.
Nevada Bar.: 12982

JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608

716 S. Jones Blvd.

Las Vegas, Nevada 89107

GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442'N. Buffalo Drive

Las Vegas, Nevada 89129

Attorneys for Plaintiffs

Page 2 of 18
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O 00 1 N th Rk W NN =

NN N NN NN NN
RN R RV EEIT T &G EE S =2

A App.§

NOTICE OF HEARING

TO: All INTERESTED PARTIES, AND THEIR ATTORNEYS OF RECORD

It appearing to the satisfaction of the Court, and good cause appearing therefo;ghIT IS
?iREBY ORDERED that the foregoing MOTION shall be heard on the o? Zﬁ day of
L2 @/2,2019, at the hour of ‘ D‘: OD in the above-noted Courtroom.

DATED this [ {_day of oL/.ﬂ% 2019.

Iyﬁmﬁ‘ COURT JUDGE ———
Respectfully submitted by:
BIGHORN LAW Personal |
Motion must be'ﬂledlsérved : 14 fq e/Q B
By:___/s/ Kimball Jones : . o _ d
KIMBALL JONES, ESQ. Opposition must be filed/served by: 7/21)4 € 13 @
Nevada Bar.: 12982 Repl ‘ ’ » —!
JACOB G. LEAVITT, ESQ. eply must be filad/served by: 6) €. PN
Nevada Bar No.: 12608 Please provide court T
716 S. Jones Blvd. esy coples to Chambers upon filing.
Las Vegas, Nevada 89107
GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129
Attorneys for Plaintiffs
Page 3 of 18
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AFFIDAVIT OF KIMBALL JONES, ESQ. IN SUPPORT OF PLAINTIFF’S MOTION AND IN
COMPLIANCE WITH EDCR 2.34 AND NRCP 37

VL N Y R e e ————

STATE OF NEVADA )
COUNTY OF CLARK ; N

KIMBALL JONES, ESQ., being first duly sworn, under oath deposes and says:

1. 1am an attorney duly licensed to practice law in the State of Nevada and a partner with
the Law Offices of Bighorn Law.

2. 1am personally familiar with the facts and circumstances surrounding this matter and am
competent to testify hereto.

3. On April 17, 2017 Defendant Rives responded to Plaintiffs’ request for him to disclose all
prior medical malpractice lawsuits.

4. Although in active litigation at the time on the matter, Rives concealed from Plaintiffs the
Center case, A-16-731390-C, which occurred only a few months before the subject
incident, and which is extraordinarily similar to the case at bar.

5 Like the instant case, the Center case involves a botched hernia repair surgery by Rives
wherein Rives negligently punctured a patient’s vital organ, failed to correct the error
during surgery, failed to propetly diagnose the obvious cause of the ensuing sepsis, and
ultimately caused his patient’s legs to be destroyed for life by failing to timely correct his
error while leaving her in a prolonged critical, septic state.

6. Later, at deposition, Rives was again asked about his malpractice history and Rives again
failed to note the Center case.

7. During the summer of 2019, I checked the Odyssey database. 1t became apparent that
Defendant Rives had withheld information on the Center case. Nevertheless, I did not
know much about the case at that time and provided the name in the deposition was

incorrect T had to do more research.

Page 4.0f 18

A.App.90
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8.

10.

1.

AApp.91

In August 2019, 1 obtained information regarding Rives deposition in the Center case, and
on September 10, 2019, T had the opportunity to read Rives deposition testimony in the
Center case for the first time.

In reading this testimony it became apparent that Rives was untruthful at least, and likely
perjured himself, both in this matter and in the Center matter. Moreover, it demonstrated
that Rives had clear knowledge of the likely permanent consequences to Titina Farris by
his delay tactics, since his prior client—caused by almost identical neglect—had her legs
amputated shortly before he operated on Titina.

It is clear that though Plaintiffs attempted numerous times to obtain information regarding
Rives history, knowledge, habits and credibility, Defendant concealed pertinent
information, most of which is still unknown by Plaintiffs at the present.

That there is not adequate time now to cure the prejudice caused by Defendant’s

obfuscation of this materialevidence absent court involvement.

12. This Affidavit is made in good faith, and not for the purposes of delay.

FURTHER YOUR AFFIANT SAYETH NAUG

ATL JONES,ES¢.
SUBSCRIBED AND SWORN to before
me on thiM&aptember, 2019.
¢ )

NOTARY PUBLIG isrfind for
CLARK COUNTY, NEVADA

GRESIATARANGO

NOTARY PUBLIC
STATE OF NEVADA
My Commission Expires: 12-15-21
Certificate No: 14-12816-1
Page 50f 18
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MEMORANDUM OF POINTS AND AUTHORITIES

L STATEMENT OF RELEVANT FACTS

Plaintiff Titina Farris was a patient of Defendant Rives. Rives, while performing surgery on
Plaintiff, negligently cut her colon in at least two, and possibly three, places. Thereafter, Rives failed
to adequately repair the colon and/or sanitize the abdominal cavity. With feces actively in her
abdomen, Plaintiff predictably went into septic shock and was transferred to the ICU. Nevertheless,
Rives still failed to recommend any surgery to repair the punctured colon for eleven (11) days, during
which time Plaintiff’s organs began shutting down and her extremities suffered permanent impairment.
Ultimately, Plaintiff developed critical care neuropathy, destroying all nerve function in her lower legs
and feet, commonly referred to as bilateral drop foot.

On April 17, 2017, Defendant Rives made sworn responses to Plaintiff Titina’s Interrogatory
Requests. See Defendant Rives’ Interrogatory Responses, attached hereto as Exhibit “1.” Plaintiff]
Titina asked if Defendant Rives had ever “been named as a defendant in a lawsuit arising from alleged
malpractice or professional negligence? If so, state the court/jurisdiction, the caption and the case
number for each lawsuit.” Id. at No. 3.

Defendant responded only noting six (6) cases, one (1) of which is the subject action. See Id.

It is noteworthy that Defendant failed to mention Vickie Center v, Rives, A-16-731390-C, which was

actively in litigation at the time he fraudulently answered the Interrogatory.
On October 24, 2018, Plaintiff deposed Defendant Rives and asked him the same question.

Defendant failed again to admit the existence of the Center case. Then, in an act of improperly

coaching the witness, Defendant’s attorney stepped in to assist in answering the question:
g Y stepp gtheq

MR. COUCHOT: Sinner is not on there?

THE WITNESS: Mm-hmm?

MR. COUCHOT: Sinner is not on there? Just to be compete, when I prepared this he
had not been deposed in the Sinner case so that is not listed there. So that would be
responsive to that question. MR. HAND: What was the name of that case?

THE WITNESS: Sinner versus Rives.

Page 6 of 18

A.App.92
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BY MR. HAND: Is it on here? It's not listed here

MR. COUCHOT: It's subsequent.

BY MR. HAND: Q Can you tell me what that case involved.

A Patient had a diaphragmatic hernia tear laparoscopically. She aspirated and became
septic. Q Is that still ongoing?

A That's pending.

Q And you gave a deposition in that case?

A Yes.

Q Is that a case in Las Vegas?

A Yes.

See Deposition of Rives in Farris Case, attached hereto as Exhibit “2,” at Page 13:15-14:11.

Defendant failed to note the Center case in his Interrogatory answer. Furthermore, Counsel’s

argument that the case was “subsequent” is erroneous, as Center v. Rives was open and ongoing when
Plaintiff requested to know all medical malpractice cases wherein Rives was a named Defendant.
Further, while in many instances such an omission could appear accidental, the omission here appears
a coordinated effort to avoid admitting Rives’ habit of committing the same medical errors, which
have led to similar, life-destroying outcomes for his unfortunate patients.

It is noteworthy that the proper name “Center” was not provided and that the incorrect name,

“Sinner” was used instead. Moreover, Rives’ description of “Sinner” is an entirely erroneous

description of the events that took place, assuming “Sinner” was referring to the Center matter. For

example, in Center there is no evidence Center developed sepsis through aspiration. Rather, the
concept that sepsis developed through aspiration was entirely ruled out in that matter, on post-op day
two (2), and it was abundantly clear sepsis. developed, not through at least one (1) hole that Rives
negligently cut in Center’s stomach, but possibly two (2) holes. Rives’ false description—one that
made the case seem very different from the case at bar—was seemingly not an accident. For, in

deposition of the Center case, Defendant also lied to Plaintiff’s Counsel regarding the existence of the

subject case, and when finally confronted with the fact that Counsel was aware of the Farris matter,
lied again about the relevant facts. First, Rives failed to provide any information about the Farris case

when the call of the question required the same. Next, Rives dodged questions about “any other case”

Page 7 of 18

A.App.93




O @ N Y B R W =

0O N A U AW N e QOO 0N Y U BAWON e O

by asking clarifying questions, without noting the Farris case. Then, Rives claimed he had no

recollection of “any other case” after being specifically asked no less than three (3) times:

laparoscopic cholecystectomy and was dismissed.

case—despite Rives’ failure to disclose the same—Rives lied about the facts of the matter.

A.App.94

Q.- ‘Do you recall any other cases in which you were a defendant in a medical
malpractice case or it was alleged that you had committed medical practice?

A.: -At jury trial or in general?

Q. ‘No, sir.- Where a complaint was filed, you had to retain counsel, the matter was
either dismissed or settled?

A.--Yes.

Q.- Can you just review. those for me?

A.- -The first one was in regards to a patient who had a ductal Luschka leak after a

Q.- -I'm going to take them one at a time, if I could.- I apologize for interrupting.- It's
my interruptions, my failure. When you say that case was dismissed, was there a
settlement in that case or was it dismissed?

A.- -Dismissed before trial.- No payment.

Q.- *Okay.- And I do apologize for interrupting you.- What is the next case that you
remember that you were a defendant in a medical malpractice case?

A.- -There was a case where a patient had an anterior/posterior spine fusion, had a
colonic perforation from that procedure.- Was transferred to Spring Valley where I had
to take her emergently to the OR, perform a life-saving surgery, an ostomy. The patient
actually did well. I had to reverse her ostomy.- But because the lawyer named
everybody in the suit, I was named in that suit.- And I was dismissed about two or three
months after being named in the suit.

Q.+ *And that was without payment?

A, -That was without payment, yes.

Q.: -Can you remember any other lawsuit in which you were a defendant in a
medical malpractice case?

A. “Those two and the ones that I went to trial.

Q.- -Okay.' Do you - do you recall whether or not you were a defendant in any
other medical malpractice case in this jurisdiction or anywhere else?

A.- -No.

See Deposition of Rives in Center Case, attached hereto as Exhibit “3,” at Page 8:8-10:3.

Finally, after Plaintiff’s counsel in the Center case presented Rives with evidence of the Farris

Q.- -With regards to the next case, Farris versus Rives, is that case still ongoing?

A -Yes

Q. -And in ten words or less, can you -- you don't have to do it in ten words or less, but
*can-you just give us a brief description of what that -- the allegations are in that case?
A.- ‘Patient had a laparoscopic hernia repair and resulted in a colocutaneous fistula
-postoperatively that required subsequent surgery.

See id: at Page 18:3-12.

Page 8 of 18
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As the Court is well aware, this was an erroneous: description of the facts of the case at bar. In
the instant matter, Plaintiff Titina’s colon was punctured and Defendant Rives failed to sanitize
Plaintiff’s colon, and then failed to recommend surgery for elven (11) days afterwards. There was no
fistula complication at all. Furthermore, Rives failed to take note of sepsis and failed to recommend
surgery. As a result, Plaintiff Titina suffered complete nerve destruction in her lower legs and feet and
is now unable to walk without assistance, facts that certainly would have been of interest in a case
where virtually identical neglect took place and a similar injury resulted, with Ms. Center’s feet
ultimately amputated.

It is apparent that Defendant Rives has sought to hide the existence of Farris from Center, and
to hide the existence of Center from Farris, going so far as to give false deposition testimony and fail
to give proper interrogatory answers.

The Center case, which Defendant Rives sought to hide from Plaintiff, involved remarkably
similar factual circumstances. Center went to Dr. Rives to be treated for a revision hernia surgery, like

Plaintiff Titina in the instant case. See £xhibit 3, at 10:21-25. In Center, Rives punctured Ms. Center’s

stomach, as opposed to Plaintiff Titina’s colon. /d. at 14:8-10. Ms. Center developed sepsis the first
day after surgery, including septic shock, as did Plaintiff Titina, /d. at 11:5-8. Rives then waited elven
(11) days to recommend a second surgery in both cases, even though the source of the sepsis was
obvious; all while his patient lay septic with her organs and extremities dying. Id. at 69:16-25

As a result of Dr. Rives’ negligence, complications related to sepsis destroyed Ms. Farris’
nerves in her lower legs and feet completely, making them somewhat less useful than prosthetics,
while continuing to be susceptible to injury and require care and treatment; similarly, the sepsis slowed
the blood flow to Ms. Center’s feet to the point that they had to be amputated.

Rives has lied to both Center and Farris under oath about the existence of the other incident,

and later on the nature of the injuries the other person sustained. This deliberate obfuscation prevented

Page 9 of 18
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Plaintiffs from inquiring into the notice which Defendant Rives necessarily would have had of the
dangers of perforating organs, sepsis setting in, and failing to immediately recommend surgery in order
to correct the damage.

The long-incubating sepsis caused catastrophic damage to Plaintiff Titina’s feet and resulted
in an inability to walk without assistance. Defendant Rives would have known of this danger as he
was intimately put on notice of it by his actions in the Center case—a case in which long-incubating
sepsis led to catastrophic damage to Center’s feet, causing their amputation.

Defendant Rives’ actions, his lies under oath and his failure to correct these omissions, are

incredibly prejudicial. Plaintiffs only found out about the Center case by a search through Odyssey.

Defendant Rives’ explanation of the case, that Ms. Center aspirated, was noted to by wholly

incorrect—something he knew for a fact when he was deposed by Plaintiff’s Counsel in the Center

casc:

Q.- -Allright.: You've opined today that at the time of your treatment of Ms. Center that
you believe that the cause of her sepsis was -- and I will say it wrong again -- but
aspiration- ‘pneumonitis?

A.- ‘That is correct.

Q.r -Okay." I'm learning.* Now, this bronchoscopy -- I won't go through the entire report
"because it's here and it's not your report.- But the last line of the first page, on page 10
of the document, it says, "The most likely etiology of the sepsis is extrapulmonary.":
Do you see that?

A.- -Yes, I do.

Q.' -What does that mean in laymen's terms?

A.- It means Dr. Lin felt that the etiology of sepsis was not within her lungs.

See Exhibit 3, at Page 126:12-127:2.

As such, it is clear that at the time of his deposition in this instant matter, Rives knew that Ms.
Center did not aspirate—and certainly that the medical testing rejected such a theory. Yet, he described
the nature of the sepsis in that case as being one of aspiration, unrelated to the hole(s) he inadvertently

cut into her stomach. No note is made of Ms. Center’s ensuing complications with her feet. No note

Page 10 0of 18
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of waiting elven (11) days to recommend surgery was made. Clearly, this was Defendant Rives’ and
Defense Counsel’s deliberate attempt to hide the nature of the case.

Furthermore, the just-discovered evidence of Rives’ actions in Center v. Rives properly results
in a finding of punitive damages against Defendant Rives. He had knowledge of the extremely
dangerous nature of his actions as they had resulted in catastrophic injury mere months before Plaintiff
Titina’s own injuries in this matter. As such, Leave should be Granted to allow Plaintiffs to bring a
Claim for Punitive Damages against Defendant Rives.

1L LEGAL ARGUMENT AND ANALYSIS

A. Legal Authority.

Pursuant to NRCP 16.1(a)(1), a party must, without awaiting a discovery request, provide to
other parties:

(A) The name and, if known, the address and telephone number of each
individual likely to have information discoverable under Rule 26(b),
including for impeachment or rebuttal, identifying the subjects of the
information;

(B) A copy of, or a description by category and location of, all
documents, data compilations, and tangible things that are in the

possession, custody, or control of the party and which are discoverable
under Rule 26(b);

These disclosures must be made at or within 14 days after the Rule
16.1(b)... A party must make its initial disclosures based on the
information then reasonably available to it and is not excused from
making its disclosures because it has not fully completed its
investigation of the case or because it challenges the sufficiency of
another party’s disclosures or because another party has not made its
disclosures.

NRCP 37(c)(1) states that if a party that fails to comply with Rule 16.10r 26(e)(1), or to amend
a prior response to discovery as required by the rules, it is not permitted to use the undisclosed evidence
at a trial, at a hearing, or on a motion. In addition to or in lieu of this sanction, the Court may impose

other appropriate sanctions. /4. In addition to requiring payment of reasonable expenses, including
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attorney’s fees, these sanctions may include any of the actions authorized under Rule 37(c) and may
include informing the jury of the failure to make the disclosure. The Ninth Circuit has analyzed the
Federal Rule 37 enforcement provision--which mirrors NRCP 37--and noted that it is intended as a
“broadening of the sanctioning power,” creating an “automatic sanction” and “provid[ing] a strong
inducement for disclosure:of material.” Yeti by Molly, Ltd. v. Deckers Outdoor Corp.,259 F.3d 1101,
1106 (9* Cir, 2001).

NRCP 37(c) authorize case-dispositive sanctions for a party who deliberately lies and who fails
to augment incomplete discovery responses.

(2) Sanctions—Party. If a party or an officer, director, or managing agent
of a party or a person designated under Rule 30(b)(6) or 31(a) to testify on
behalf of a party fails to- obey an order to provide or permit discovery,
including an order made under subdivision (a) of this rule or Rule 35, or if
a party fails to obey an order entered under Rules 16, 16.1, and 16.2, the
court in which the action is pending may make such orders in regard to the
failure as are just, and among others the following:
(A) An order that the matters regarding which the order was made or any
other designated facts shall be taken to be established for the purposes of
the action in accordance with the-claim of the party obtaining the order;
(B) An order refusing to allow the disobedient party to support or oppose
designated claims or defenses, or prohibiting that party from introducing
designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or staying further
proceedings until the order is obeyed, or dismissing the action or
proceeding or any part thereof, or rendering a judgment by default against
the disobedient party[.]

As sanctions for Defendant Rives’ failure to augment his discovery responses, and more
damningly, his decision to lie under oath in depositions with Plaintiff, and with Ms. Center—as well
as in his interrogatory answers, Plaintiffs respectfully request that this Court Order a “case terminating
sanction” and exercise its discretion to Strike Defendant Rives® Answer in this matter.

The Court has the power to apply whatever Sanction it finds necessary or reasonable with

respect to litigation abuses by a party, including terminating sanctions. See Skeen v. Valley Bank of]

Nevada, 89 Nev. 301, 303, 511 P.2d 1053, 1054 (Nev. 1973) (holding a “[d]efault judgment will be
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upheld where the normal adversary process has been halted due to an unresponsive party, because
diligent parties are entitled to be protected against interminable delay and uncertainty as to their legal

rights”); see also Schalz v Devitte, 75 Nev. 124, 126, 335 P.2d 783, 784 (Nev. 1959) (upholding order

to strike defendant’s answer for failure to appear at a deposition.)

Defendant Rives’ actions are far more vile than the actions of a party that fails to attend a
deposition. Defendant Rives repeatedly withheld important information and lied to multiple parties in
an attempt to hide from each party the fact that he has at least a history, and more likely a habit, of
negligence and that he made similar mistakes in each case. This information, at least, demonstrates
the clear objective and subjective foreseeability Defendant Rives had of the damages he was about to
cause when he failed to properly care for Plaintiff Titina in this case. Moreover, it demonstrates a
pattern of bad behavior and likely is evidence that Defendant Rives habitually engages in negligence
under similar circumstances. However, because Defendant Rives omitted and then lied about this
information, Plaintiffs had no reasonable opportunity to further investigate this critical and admissible
information.

Other cases note the propriety of ordering case terminating sanctions for spoliation of evidence.
Further, in the instant matter, Defendant Rives’ actions are tantamount to spoliation. In hiding this
evidence, Defendant Rives took from Plaintiffs the opportunity to investigate the matter and/or to
question him on the notice he was under and of the danger in which Plaintiff Titina was facing. See
Baglio v. 8t. John's Queens Hosp., 303 A.D.2d 341, 755 N.Y.S.2d 427 (2d Dept. 2003) (Striking an
answer is an appropriate remedy where spoliation prevents the other party from proving their case),
Nat'l Ass’n of Radiation Survivors v. Turnage, 115 F.R.D. 543, 557 (N.D. Cal. 1987) (Where one
party wrongfully denies another the evidence necessary to establish a fact in dispute, the court must
draw the strongest allowable inferences in favor of the aggrieved party.)

rt
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In the alternative to a “case terminating sanction”, an order finding liability against Defendant
Rives would serve to cure some of the prejudice caused by Defendant Rives' actions.

Ata minimum, should this Court decline to order to above-noted sanction of striking Defendant
Rives’ Answer, Plaintiffs requests that this Court strike Rives’ affirmative defenses and/or, at a
minimum, provide an Order noting that Dr. Rives has a pattern of behavior, as noted in both his
treatment of Plaintiff Titina and Ms. Center and that the injury he caused Plaintiff Titina was
foreseeable and a specifically known consequence of delayed care in this matter. Such will serve in a
small way to fight the prejudice which Defendant Rives’ actions have caused.

B. Striking of Defendant Rives’ Answer is Appropriate Due to his Willful Obfuscation of
Material Evidence, Under NRCP 37.

As noted above, mere months before Defendant Rives endangered Plaintiff Titina, he had made
the same surgical mistakes on Ms. Center. In both cases he botched a hernia repair; punctured a vital
organ; failed to clean the wound; caused the organ become infected, causing sepsis by post-op day one
(1); failed to recommend surgery for elven (11) days; and destroyed his patients’ use of their feet for
life, among other damages.

It is impossible that Defendant Rives was unaware of the nature of Plaintiff Titina’s injuries
when he spoke to Ms. Center’s attorney. Nor is it possible that he was unaware of the nature of Ms.
Center’s injuries when he spoke to Plaintiffs’ attorneys in this matter. Yet, Rives first concealed the
reality of the subject event in each case, and he later lied to both parties as to the nature of the other’s
injuries when questioned.

Had either party been put on notice of the true nature of the others’ injuries, examination of
Defendant Rives’ notice and specific foreseeability of the probable consequences of his behavior could
have been assessed. Defendant Rives’ willful lies, under oath, have cost Plaintiffs the opportunity to

fully prove this aspect of their case.

Page 14 of 18
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As this opportunity has been lost, Plaintiffs seek herein for an appropriate Sanction. Discovery
is closed and trial begins in one (1) month. Thus, options are now limited. Yet, the Striking of;
Defendant Rives” Answer is an appropriate remedy, which will cure the prejudice which Defendant
Rives’ subterfuge has caused. As the Court noted in Skeen and Schulz, disruptive practices properly
result in case terminating sanctions. Defendant Rives’ actions were far more vile than mere
disruption—they were calculated to conceal and distract from pertinent evidence and hide the depth
of evidence which lay against Defendant Rives regarding his negligent habits and his specific
knowledge of the probable consequences of his negligence in this case. As such, Striking of]
Defendant’s Answer is warranted.

C. In the Alternative, this Court should Find Defendant Liable as a Matter of Law.

Should this Court wish to not issue a case dispositive Sanction, this Court should Strike
Defendant Rives’ affirmative defenses and find that Defendant Rives is liable for Plaintiff Titina’s
injuries. Certainly the elements of liability are met—Rives had a duty to Plaintiffs, he breached those
duties, and he caused Plaintiff Titina’s horrific injuries. The fact that Rives was keenly aware of the
likelihood of sepsis; its appearance; and the need to timely perform surgery to avoid destroying his
patient’s extremities, properly results in a finding of liability in this matter,

D. At a Minimum, a Jury Instruction that Defendant Rives has a Pattern of Behavior is
Warranted.

Finally, should this Court not find adequate rationale in Defendant Rives’ numerous, untrue,

in his patients, and that he has lied under oath, should be given. Such an instruction will ultimately not
cure the prejudice to Plaintiffs’ case in this matter caused by Defendant Rives’ lies, but will serve to
put the jury on notice as to Defendant Rives’ actions.

iy

iy
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E. Leave is Properly Granted to Amend Plaintiffs’ Complaint to Add a Claim for Punitive
Damages.

Leave to Amend shall be freely given when Jjustice so requires. NRCP 15(a). The court should
only deny a request to amend when the moving party has demonstrated undue delay, bad faith or
dilatory motive or where the amendment would unduly prejudice the opposing party. See Foman v.
Davis, 371 U.S. 178 (1962). A party must generally seck leave to amend before the deadlines imposed
in the discovery scheduling order, or must demonstrate good cause exists for the amendment. See
Nutton v. Sunset Station, Inc., 131 Nev. Adv. Rep. 34 (Nev. Ct. App. June 11, 2015). Here, the
deadline to amend pleadings or add parties was September 4, 2018. Furthermore, good cause exists
to allow Plaintiffs to amend their Complaint based upon Defendant Rives’ impeachment in his sworn
deposition testimony, which was only fully known to Plaintiffs on September 10, 2019. Obstructing
discovery is not permitted under NRCP 37. Defendant Rives and his attorney knew who the Plaintiff
was in the other case, neither.clarified. This information that was hidden from Plaintiffs is damning
to Defendants and for this purpose was hidden. Defendant Rives further failed to clarify in his.
Interrogatories, as required by the Nevada Rules of Civil Procedure. This cannot be simply
dismissed, rather NRCP 37 provides specific remedies.

The Sanction for hiding evidence must be equal to its damaging effect. For hiding evidence,
the least Sanction must be finding liability against Defendant Rives. Plaintiffs have not hidden
evidence, rather have provided Defendants with a level playing field, Defendants has not, rather
Defendant Rives has intentionally hidden evidence, because he knows it will damn him in trial.
Defendant Rives cannot point to-any nefarious acts by Plaintiffs in discovery. Thus, this Court must
even the field and move the needle of prejudice by Sanctioning Defendant Rives appropriately.

Likewise, “Punitive damages are designed to punish and deter a defendant’s culpable conduct
and act as a means for the community to express outrage and distaste for such conduct.” Countrywide

Home Loans, Inc. v. Thitchener, 124 Nev. 725, 739, 192 P.3d 243 252 (2008); see also Republic Ins.
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v. Hires, 107 Nev. 317, 320, 810 P.2d 790, 792 (1991). In the instant matter, punitive damages are
properly claimed against Defendant Rives. He had clear knowledge of the specific dangers of
perforating organs and of the probable consequence of leaving his patient in a septic state for more
than ten (10) days without surgery—yet he failed to do so. Rives’ behavior has demonstrated a
reckless disregard for the safety and welfare of Plaintiff Titina, amounting to no less than implied
malice. As such, Leave is properly Granted to allow Plaintiffs to amend their complaint and bring
punitive damages against Defendant Rives.

1. CONCLUSION

For the foregoing reasons, Plaintiffs respectfully requests that this Court GRANT Plaintiffs’
Motion for Sanctions-and Grant Leave to Amend Plaintiffs’ Complaint.

DATED this 16th day of September, 2019.
BIGHORN LAW

By:__ /s/ Kimball Jones
KIMBALL JONES, ESQ.
Nevada Bar.: 12982

JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608

716 S. Jones Blvd.

Las Vegas, Nevada 89107

GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive

Las Vegas, Nevada 89129

Attorneys for Plaintiffs
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BIGHORN LAW, and on the ___ day of September, 2019, I served the foregoing PLAINTIFFS’
MOTION FOR SANCTIONS UNDER RULE 37 FOR DEFENDANTS’ INTENTIONAL
CONCEALMENT OF DEFENDANT RIVES’ HISTORY OF NEGLIGENCE AND LITIGATION
AND MOTION FOR LEAVE TO AMEND COMPLAINT TO ADD CLAIM FOR PUNITIVE

DAMAGES ON ORDER SHORTENING TIME as follows:

Kim Mandelbaum, Esq,

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada §9106

&

Thomas J. Doyle, Esq.

Chad C. Couchot, Esq.

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825

Atrorneys for Defendants

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of]

service system; and/or

prepaid and addressed as listed below:

A.App.104

CERTIFICATE OF SERVICE

Electronic Service — By serving a copy thereof through the Court’s electronic

D U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage

An employee of BIGHORN LAW
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ELECTRONICALLY SERVED
04/17/2017 01:20:37 PM

[RSPN}

THOMAS J. DOYLE

Nevada Bar No. 1120

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825-6502
(916) 567-0400.

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

Attormeys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS, CASE NO. A-16-739464-C
DEPT. NO. 22

DEFENDANT DR. BARRY RIVES’
RESPONSE TO PLAINTIFF TITINA

)
Plaintiffs, %
%FARRIS’ FIRST SET OF
)
)
)
)

VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, etal.,

INTERROGATORIES

Defendants.

TO: George F. Hand, Esq., attomney for Plaintiff Titina Farris:

\ Under authority of Rule 33 of the Nevada Rules of Civil Procedure, Defendant Barry
Rives, M.D. hereby respond in writing and under oath to interrogatories directed to him
by Plaintiff Titina Farris as follows:

INTERROGATORY NO. 1:

State your full name, professional address and attach a current copy of your

-1-
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curriculumvitae (CV). In the event you do not have a CV, state in detail your professional
qualifications, including your education by identifying schools from which you graduated
and the degrees granted and dates thereof, your medical intemnships and residencies,
fellowships and a bibliography of your professional writing(s).

RESPONSE TO NO. 1:

Bany James Rives. 10001 S. Eastern Avenue #309, Henderson, NV 89052. A copy
of Dr. Rives’ curriculum vitae is attached.
INTERROGATORY NO. 2:

State whetheryou have held any position ona committee or with an administrative
body at any hospital, clinic or other similar health care facility. If so, state when you held
such position(s) and the duties and responsibilities involved in such position(s).
RESPONSE TO NO. 2:

Not applicable.

INTERROGATORY NO. 3:

Have you eery been named as a defendant in a lawsuit arising from alleged

malpractice or professional negligence? If so, state the court/jurisdiction, the caption and

the case number for each lawsuit.

RESPONSE TO NO. 3:

Objection: irrelevant and not reasonably calculated to lead to the discovery of
admissible evidence; constitutional right to privacy; compound; and overbroad and
burdensome. Without waiving these objections, Dr. Rives and/or Laparoscopic Surgery
of Nevada, to the best of Dr. Rives’ recollection, have been named as a defendant in the
following actions: Brown v. Rives; Eighth District Court, Clark County Nevada;
A-15-718937-C; Farris v. Rives; Eighth District Court, Clark County Nevada; A-16-739464-C;

Lang v. Rives; Eighth District Court, Clark County Nevada; A10-618207-C; Doucette v.

Garcia; Eighth District Court, Clark County Nevada; A552664; Schorle vs. Southern Hills

2-
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Hospital; Eighth District Court, Clark County Nevada; A-12-672833-C; and Tucker v. Rives;
Eighth District Court, Clark County Nevada; A576148.
INTERROGATORY NO. 4:

Since the institution of this action, have you been asked to appear before or attend
any meeting of a medical committee or official board of any medical society or other
entity for the purpose of discussing this case? If so, state the date(s) of each such meeting
and the name and address of the committee, society or other entity conducting each
meeting.

RESPONSE TO NO. 4:

Obijection: This interrogatory seeks information protected by the peer review

privileges under NRS 49.119 and 49.265. Without waiving these objections: no.

INTERROGATORY NO. 5:

Have you ever testified in court or at deposition in a medical malpractice case in
any capacity (e.g., defendant, witriess, etc.)? if so, state the court, the caption and the
case number of each such case, the approximate date of your testimopy, whether you
testified as a treating physician or expert and whether you testified on your own behalf
or on behalf of the defendant or the plaintiff.

RESPONSE TO NO. 5:

Objection: irrelevant and not reasonably calculated to lead to the discovery of
admissible evidence; constitutional right to privacy; compound; and overbroad and
burdensome. Without waiving these objections, Dr. Rives has testified in depositions and
during trial in the matters of Lang v. Rives; Eighth District Court, Clark County Nevada;
Al0-618207-C; and Doucette v. Garcia; Eighth District Court, Clark County Nevada;
A552664. He gave a deposition in the matter of Tucker v, Rives; Eighth District Court,
Clark County Nevada; A576148.

/4

A.App.108




[

D [ [ (&3 [\~ N (3] (] — — — — — — — i — —
[« Y. ) o [} (3] i (=) w [o-] -~ m w o W %) — o

N = T T SO TR

A.App.109

INTERROGATORY NO. 6:

Ifyou have authored any professional or scholarly articles, such as medical journal
articles, etc., identify the writing in a matter sufficient to enable it to be obtained.
RESPONSE TO NO. 6:

Not applicable.

INTERROGATO 0

Has your license to practice medicine everbeen suspended or has any disciplinary
action ever been taken against you in reference to your license? If so, state the specific
disciplinary action taken, the date of the disciplinary action, the reason for the disciplinary
action, the period of time for which the disciplinary action was effective and the name
and address of the disciplinary entity taking the action.

RESPONSE TO NO. 7:
Not applicable.

INTERROGATORY NO. 8:

State the exact date(s), place(s) and time(s) at which you saw or otherwise
rendered treatment or medical advise to the Plaintiff TITINA FARRIS from and including
July 3, 2015 to July 16, 2015.

RESPONSE TO NO. 8:

Pursuant to NRCP 33(d), see Titina Farris’ medical records from St. Rose
Dominican Hospital-San Martin Campus.
INTERROGATORY NO, 9:

Regarding the above times you rendered care or treatment to Plaintiff TITINA
FARRIS, what was your assessment, diagnosis and treatment plan for TITINA FARRIS?
RESPONSE TO NO. 9:

Pursuant to NRCP 33(d), see Titina Farris’ ‘medical records from St. Rose

Dominican Hospital-San Martin Campus.

A.App.109
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INTERROGATORY NO. 10:

State the name, author, publisher, litle, date of publication and specific provision

of all medical texts, books, journals, or other medical literature which you or your attorney

intend to use as authority or reference in defending any of the allegations set forth in the

Complaint.
RESPONSE TO NO. 10:

Objection: this Interrogatory calls for an expert opinion and seeks information
about the disclosure of expert witnesses and the deadline for such disclosure has not yet
amrived. As such, this Interrogatory constitutes a premature contention Interrogatory and
is subject to supplementation in accordance with the goveming discovery deadlines.
Racine v. PHW Las Vegas, LLC, 2012 U.S. Dist, LEXIS 172632 (D. Nev. Nov. 4, 2012).
INTERROGATORY NO. 11:

Were you named or covered under any policy or policies of liability insurance at
the time of the care and treatment alleged in the Complaint? If so, state for each policy:

a. The name of the insurance company;

b. The policy number;

c. The effective policy period;

d. The maximum liability limits for each person and each occurrence,

including umbrella and excess liability coverage; and

e. The named insured(s) under the policy.

RESPONSE TO NO. 11;

.Dr. Barry Rives and Laparoscopic Surgery of Nevada maintained professional
liability insurance through ProAssurance Casualty Company. The policy limits were
$1,000,000/$3,000,000. The policy is attached to Laparoscopic Surgery of Nevada's
Response to Plaintiffs Request for Production of Documentis.

"
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INTERROGATORY NO. 12:

Are you incorporated as a professional corporation or limited liability company
(LLC)? If so, state the legal name of your corporation or LLC and the name(s) and
address(es) for all shareholders and/or members.

RESPONSE TO NO. 12:

Yes. Laparoscopic Surgery of Nevada LLC; Barry Rives M.D.; 10001 S Eastern Ave

# 309, Henderson, NV 89052,
NTERROGATORY NO. 13:

If you are not incorporated as a professional corporation or a member of an LLC,
state whether you were affiliated with a corporate medical practice or partnership in any
manner on the date of the occurrence alleged in the Complaint. If so, state the name of
the corporate medical practice or partnership, the nature of your affiliation and the dates

of your affiliation.

RESPONSE TO NO. 13:

Not applicable.
INTERROGATORY NO. 14;

Were you at any time a employee, agent, servant, shareholder or partner of
LAPAROSCOPIC SURGERY OF NEVADA LLC? If so, state the date(s) and nature of your
relationship.

RESPONSE TO NO. 14:
Yes, Managing Member since May 10, 2007.

INTERROGATORY NO. 15:

At the times of treatment alleged in Plaintiffs' Complaint, were you acting withln
the course and scope of your employment with LAPAROSCOPIC SURGERY OF NEVADA
LLC? If not, were you acting within the course and scope of your employment with any

other entity and what was that entity?

A.App.111




W 0 3 & G b W N e

BN N B N NN OB et o et e d i e et i s
G s W N = O OO N s N - D

A.App.112

RESPONSE TO NO. 15;

Dr. Rives’ care of Mrs. Farris was within the course and scope of his empioyment
with Laparoscopic Surgery of Nevada LLC,
INTERROGATORY NO. 16:

State the names, addresses and title(s) of any and all employees of you and/or
LAPAROSCOPIC SURGERY OF NEVADA LLC on our about July 3, 2015.
RESPONSE TO NO. 16:

Banry Rives M.D.; 10001 S Eastemn Ave # 309, Henderson, NV 85052,
INTERROGATORY NO. 17:

Were any photographs, movies and/or videos taken of the Plaintiff TITINA FARRIS?

If so, state the date(s) on which such photographs, moves and/or videotapes were taken,
who is displayed therein, who now has custody of them, and the name, address,
occupation and employer of the person taking them.
RESPONSE TO NO. 17:

Not applicable,
INTERROGATORY NO. 18:

Do you km;w any staternents, written or oral, made by any person relating to the
care and treatrment or the damages described in the Complaint? If so, give the name and
address of each such witness and the date of the statement, and state whether such
statement was written or oral and if written the present location of each such statement.
RESPONSE TO NO. 18:

None other than those documented in Mrs. Farris’ medical records.
INTERROGATORY NO. 19:

Have you (or has anyone acting on your behalf) had any conversations with any

person at any time with regard to the manner in which the care and treatment described

inthe Compiaint was provided, or have you overheard any statement made by any person

7-
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at any time with regard to the injuries complained of by the Plaintiff's mother or Plaintiff
or in the manner in which the care and treatment described in the Complaint was
provided? If so, state the followingﬁ

a. The date or dates of such conversation(s) and/or statement(s);

b. The place of such conversation(s) and/or statement(s);

c. All persons present for the conversation(s) and/or statement(s);

d. The matters and thlngs stated by the person in the conversation(s) and/or
statement(s);

e, Whether the conversation(s) was oral, written and/or recorded; and

f. Who has possession of the statement(s) if written and/or recorded.

RESPONSE TO NO. 19:

None other than those documented in Mrs. Farris’ medical records.
INTERROGATORY NO. 20:

Provide the name and address of each witness who will testify at trial to. your
knowledge and state the subject of each witness’ testimony.

RESPONSE TO NO. 20:

Objection: vague and ambiguous; and overbroad and burdensome. Further, this
Interrogatory seeks information about the disclosure of expert witnesses and the deadline
for such disclosure has not yet arrived. Without waiving these objections, the witnesses
currently known to Dr. Rives have been identified in his NRCP 16.1 disclosure.
INTERROGATORY NO. 21:

Identify any statements, information and/or documents known to you and
requested by any of the foregoing interrogatories which you claim to be work product or
subject to any cornmmon law or statutory privilege, and with respect to each interrogatory,
specify the legal basis for the claim of privilege.

i
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RESPONSE TO NO. 21:

Objection: vague and ambiguous. Further, this Interrogatory may seek information
about the disclosure of expert witnesses and the deadline for such disclosure has not yet
arrived. Without waiving these objections, not applicable.

INTERROGATOR o 223

List the name and addresses of all persons (other than yourself) who have

knowledge of the facts regarding the dare and treatment complained of in the Complaint

filed herein and/or of the injuries claimed to have resulted therefrom.
RESPONSE TO NO. 22:

Objection: vague and ambiguous; and overbroad and burdensome. Further, this
Interrogatory seeks information about the disclosure of expert witnesses and the deadline
for such disclosure has not yet arrived. Without waiving these objections, pursuant to

NRCP 33(d), see Titina Famris’ medical records from St. Rose Dominican Hospital-San

Martin Campus. Further, the witnesses currently known to Dr. Rives have been identified

in his NRCP 16.1 disclosure.

INTERROGATORY NO. 23:

Inyour opinion, did the treatment rendered to Plaintiff TITINA FARRIS by any health
care provider which forms the basis of her complaint fall below the standard of care? If
so, whatactions or inactions were below the standard of care, what health care provider's
treatment fell beneath the standard of care and what should have been done and when
for Plaintiff for the treatment to be within the standard of care?

RESPONSE TO NO. 23:

Objection: this Interrogatory calls for an expert opinion and seeks information
about the disclosure of expert witnesses and the deadline for such disclosure has not yet
arrived. As such, this Interrogatory constitutes a premature contention Interrogatory and

is subject to supplementation in accordance with the governing discovery deadlines.

0
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Racine v. PHW Las Vegas, LLC, 2012 U.S. Dist. LEXIS 172632 (D. Nev. Nov. 4, 2012).
Without waiving these objections, Dr. Rives believes his care of Mrs. Farris was
appropriate and within the standard of care.

INTERROGATORY NO. 24:

Do you intend at trial to introduce any evidence of any amount payable as a benefit
to the Plaintiff as a result of the injury or death pursuant to United States Social Security
Act, any state of federal income disability or worker's compensation act, any health,
sickness or incorne disability insurance, accident insurance that provides health benefits
or income disability coverage, and any contract or agreement of any group, organization,
partnership or corporation to provide, pay for or reimburse the cost of medical, hospital,
dental or other health care services? If so, what is the nature of the evidence you intend
to present and for what amount?

RESPONSE TO NO. 24:

Yes. Pursuant to NRS 41.021 defendants in a medical malpractice case may elect

to introduce evidence of collateral source payments. The source(s) and amount(s) of

such payments are unknown at this time.

INTERROGATORY NO. 25:

Are you aware of any evidence relevant to this case which is now destroyed or
otherwise unavailable or not under your control? If so, identify the evidence and its
relevance to this case, the last time you saw the evidence and, to your knowledge, the
person or entity in control of the evidence.

RESPONSE TO NO. 25:

No.

INTERROGATORY NO. 26:

State the name, address and title of each and every person involved in the care and

treatment of TITINA FARRIS from July 3, 2015 to July 16, 2015 at St. Rose Dominican

-10-
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RESPONSE TQ NO. 26:

A.App.116

Pursuant fo NRCP 33(d), see Titina Farris” medical records from St Rose

Dominican Hospital-San Martin Camnpus. Furlher, the wilnesses currently known to Dr,

Rives have been identified in his NRCP 16.1 disclosure.

Daled: April 17, 2017

SCHUERING ZIMMERMAN & DOYLE, LLp

s
By L/ e _

~CHAD-C, COUCHOT
Nevada Bar No. 12946
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400 ‘
Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SULRGERY OF
NEVADA, LLC

-11-
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Curriculum Vitae

Barry J, Rives, M.D.

State Licensure and Insurance
Nevada 10642 Issued 09/03 explre 06/17

California 69943 Issues 10/99 expire 08/
Nevada pharmacy C512028 expire 10/7
DEA BR6301361 expire 04/{3

NPI 1295751352
Malpractice PIC Wisconsin/ProAssurance policy 67482 retro 01/04 expire 01/4%.

Societies and Associations
American College of Surgeons

Society of Laparoendoscopic Surgeons

Society of American Gastrointestinal and Endoscopic Surgeons

Hospital Affiliations

St, Rose Siena and De Lima campuses — active

St. Rose San Martin ~ active

Southern Hills Medical Center - active

Spring Valley Hospital - active

Voluntary resignation from Sunrise Hospital, Summerlin Hospital, Mountainview Hospital, Desert

Springs Hospital, and University Medical Center

A.App.117
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Hospital Appointments
Chief of Surgery St. Rose San Martin 2012 ~ current

Vice Chlef of Surgery Southern Hills Hospital and Division Head of General Surgery 2005-2007

Surglcal Quality Representative at Southern Hills Hospital, 5t Rose Hospital all campuses, Sunrise
Hospital and Mountainview Hospital varlous years and timeframes

Surgical Employment
Laparoscoplc Surgery of Nevada LLC — 2007 to current, sole owner and manager

Ao .
8285 W, Arby Ave, Suite 265 Las Vegas NV 89113 phone (702) 253-9644 fax (702) 270-4062

MouritainWest Surgical Kevin Rayls PC Las Vegas NV 01/2004-02/2007

Education
Surgical Residency Kem Medical Center Bakersfield CA 07/99-06/03 Chief of Surgery 02/03

Surglcal Internship Kern Medical Center Bakersfield CA 07/98-06/99

Doctorate in Medicine Hahnemann University School of Medicine Philadelphia PA 08/94-05/98
Masters of Sclence In Pharmacology Hahnemann University Graduate School 08/90-05/93
Bachelor of Arts University of California San Diego 08/84-12/88

Major Animal Physiology Minors English Literature and Philosophy

Research
Appendix study for Kern Medical Center — postoperative use of antibiotics 02-03

Research Associate: active member in team comparing the effectiveness of Tenex in children with ADHD
who no lenger respond to Ritalin, Responsibiiities included implementation of hyperkinesis score;
literature search, and dlinical evaluation of patients for side effects 08/96-09/37

Thesls Research: “Laser Doppler Flow Studies Associated with CGRP and Serotonin Modulation of
Parotid Secretion in Rats” research involved producing protocol, writing and securing grants,
developing novel methodology, and organizing data synthesls and analysis. 05/91-05/93

Research Presentation Mid-Atlantic Pharmacological Society Annual Meeting -5/93
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Research Presentation Hahnemann University Graduate School Research Day — 04/93

‘Research Papers

Laparoscopic Inguinal Hernia Repair — KMC Experience 05-02

Acute Intermittent Porphyria and Acute Abdomen —05/02

Squamous Cell Metaplasia of Urachal Fistula ~ 04/01

Technical Paper for Transonics Systems inc ¥ Methodology for P1 Probe Placement and Blood Flow
Analysls in Glandular Rat Tissue” 05/09

Technical Paper for Transonics Systems Inc. “Calibration, Time Constraints, and Digital to Analog
Output Flow Data — Consideration and Adjustments in High Flow States” 05/93

“Laser Doppler Blood Flow Studies Associated with CGRP and Serotonin Modulation of Acetyicholine

Mediated Parotid Secretion in Rats” unpublished 04/93

Honors
Soclety of Laparoendoscopic Surgeons Outstanding Surgical Resldent Award 05/03

Honors Award for Outstanding Academic Achievement Dept of Pharmacology 05/93

Non-Surgical Employment
Owner and Manager of Health Beat INC A Cholesterol Caring Corporation San Diego CA

Organlzed company to test clients for cholesterol ,triglycerides, glucose, HDL,énd hemogloblin
levels using Reflotron and Ektachem analysis. Advised clients about recommended levels,
appropriate non-pharmacological reducing plans, and overali health maintenance. Eventually
developed management/technical tralnees, sold off as franchise. 01/89-05-90

Other Experiences

Volunteer MANNA Philadelphia PA - prepared and delivered lunches and dinners for shut-In victims

of AIDS. Also provided information on health maintenance and drug trials. 5/93 - 04/96
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Counselor and Instructor ASAP Hahnemann University - counseled and instructed high-risk teens
in Adolescent Substance Abuse Program about biological and physiological basis for addiction
and the harmfut effects of addictive substance on the body and mind. 08/94-05/95

Mentor and Advanced Blology Instuctor HUMRAP Hahnemann University Instructed - high school
students in Hahnemann University Minority Research and Apprenticeship Program advanced
biology as well as served as research mentor. HUMRAP was designed to prepare minority students
for college basic science curriculums and to support career choices in science 93/94

Volunteer, Homeless Project, Hahnemann University — assisted physicans and residents in the treatment

and care of the homeless population of Philadelphia, 09/90-06/93
Personal Interests

Former certified Instructor rock climbing, archery, and riflery as well as water safety instructor,

Hobbles include volleyball, cycling, saccer, cullnary arts, and plano.
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Pursuant lo NRCP 5(b), 1 centify that on the | 11" day of April, 2017, service of a

true and correct copy of the foregoing:

DEFENDANT DR. BARRY RIVES' RESPONSE TO PLAINTIFF TITINA FARRIS' FIRST

SET OF INTERROGATORIES
was served as indicated below:

it served on all parties electronically pursuant to mandatory NEFCR 4(b);

0 served on all parties electronically pursuant to mandatory NEFCR b)) , exhibits to

follow by U.S. Mail;

O by depositing in the United Stales Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

Attorney Representing

George F. Hand, Esq. Plaintiff
HAND & SULLIVAN, L1.C

3442 North Buffalo Drive

Las Vegas, NV 88129

Phone/Fax/E-Mail

702/656-5814
Fax: 702/656-9820

hsadmin@handsullivan.co

m

Qf‘lnnub&

Anemployee of Schuering Zimmeman &

Doyle, LLP
1787-10881

-12-
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DISTRICT COURT
CLARK COUNTY, NEVADA

TITIKA FARRLE and PATRICK )
FRRRIZ, }

Plaintifis,

V&,
BAKRY RIVES, ®.D.,
LAPAROSCOPIC SURGERY -+
NEVADA, 1LLC, et al,

Relmndants .

DLPOSITION OF BARRY RIVES, M,D.
Taken on October 24, 2018
At 10107 a.m.
At Veritex Las Vagss
2250 Squth Rangho Driwe, Suite 19%

Las Vegos, Havaga 89102

“atve by Yvette Rodrigues, CCR MO, 360

LAS VEGAZ REFORTING
schednling@lvzwpoerting, cum
702.803.9353
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APPIARANCES

For the Plsintiffe:

BY: GEORGE F. HAMD, ESQ,
EAND ¢ SULLIVAN, LLC
3442 Norly Buffalo Drive
Laz Vegay, NV 89129
702-656-5514
ghandihandsullivan.com

For the Dafendants:

BY: CHAD C. COUCHOT, ESG.
BCHUPRING 3IMMERMAN { DOYLE, 1LLP
400 University Avenpe

Secramants, Californie 9582%-6502
(916) S67-0400

coc@szs. com

Alsc Presant:

Lleslia Saith, ID, wPp,
Sanjor Claime Specialier
PRO - AL

JB0D Howard Hughes Porkway
Sulte 550

Lax Veges, Hevada #9165
lesmithprosasurence. com

1AS VEGAS REPORTING
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LAS VEGAS, WEVADA, OCTOBER 24, 2018

10:07 &,

{In wn off-tho-record discussion
hold prisr to the coomencement
of the depasition proceedings,
counsel agreed to waive the
court reportor requirements
under Rule 30(b) {4] of the
Nevada Rules of Civid
Procedura, |
.
Whersupon,
HARTLY RIVES, M.D.,
having been fixat duly sworn to restify to the
truth, the whole truth and nothiog but the truth,
was expuined and testified as follows:
-oba-

M. MANDI We're Premarking certain
records as exhibita in this depasition, I -will
Jues resd what wo have premorked: Exhihit 1,
Dr. Rives' ocffice vocords. Exhibit 2,

Px. Rives' progreas notec. Exhibit 3,
vrorative repsrt of July 3, 2015, Exhibit .
tperative report of Auquat 7, 2034. Exhinit &,

LAS VEGAS REPORTTNG
schadulingllvraporting.con
702,803,9363
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intarrogatories regpon=es of Dr, Rives.
Exhibit 6. Dr. Ripplirger consult of July 9,
2015. Zxhibit 7, psthology reports from
Oz, Hamilien's surgery, Zxhibit 8, June 12,
2015, CI of abdomsn. It's a report.
Echibit 9, July 5, 2015, CI Tepors. Exhibit
10, July 9, 2015 CT report, Jely 15, ¢r
veporta Sa Exhibit 1. Exhibit 12, July 12,
201%, X-ray repart. Exhibil 13, oc. Eaxiltcn,
cpacctive ceport, Ard 14 {s basically the
soasultotions snd praogress noles from July £th
up unkil Suly 1€ th, S0 that ia kxhidir 1%,
- 600~
{(Muereopoa, Exhiblca Ho. 1
through 14 were narked for
identificition,)
%o -

IXAMIMATIOR

DY MA. HAKD:

Q Good maroing. Can you atate your Full
name for the noﬂxd.. pluans.

A Barry Rivea, R-I-V=E-5.

7] Good morning, Br. Rives. My nass is

Becrge Hand. I'm qne of the attoraeys rapresenting

LAS VEGAS REPORTING
acheduling@lvreporcing.coa
702.603,5363

Yes, 1 am,
And when wurae you licensed?
I got my license in 2003,

Bo you have any opecialcy?

Y ©o» o >

Genersl surgery.

o Where do yop currently have hoapital
privilegee?

A ¥ curcently have hosplinml Privileges ac
SL. Rose Doninican, St. Aome Dilesms, St. Rowa San
Martin, Southern Hills Beapitsl, and Spricg Valley
Hoapital.

[} What meudical school did yor attend?

A Hahoemann University io Philadelphia, PA.

Q And ‘did you do any residenciea st a
different facility or at that facility?

A 1 did my aurgical residency at Xarp
Kedical Center in Bakerafisld, California,

Q What years did you du tho eeldancy?

A 1988 to 2003.

q ¥hen did you cara to Hevada?

A 2003.

Q Did you ever practice madicine in any
other stute?

A Ho, I have ror.

Q Do you kave sny fellowships i amy field?

1A9 VEGA® REFORTING
schedul{ng8lvreporeing. com
702.€03.5353
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the Titina Parvie and Patrick Facris, 1'm here
today to thke your depasition, My questions are
going to ba directed towsrds your zzgabtmeat of
Titine Farzda back in July 2015,

Well, befors T start, bhave you ever
had your deposition taken before?

A Yes.

Q About hew wany Limes?

A Five ar asven,

Q In what — under what circumsiances werg
thosa taken?

A Mostly medical xelpractice suits, ¢s
defendant and a8 witnass.

o 8o yor wers given, I guaas, the usually
admonitions in chose capes. Do I naed o go through
thoas wich you or do you -~

ES 1 don't think an. I think I'm fine,

Q Thc ore thing da that somstimes the lawyer
and Lho witoess have & tondency to balk over eack
other #o I just ask you to let me finlab my question
30 the reporter can get down the question and anspar
fully; 12 that acceptabie?

A Yes.

[+ Oray. Eo are you licensed Lo posotice

madicine in the State of NHevada?

LAY VEGAS REPDRTIKG
achsdulingllvreporting. con
782.603.%363

A ¥Wo, I da not.

®  Or are you bosxd certlfied in any fleld?

E Ko, I do no,

q Have you taken any board certification
oxae?

Yes, I heve.

Q ¥hat have you caken?

B Muorican Board of Surgery. Written tmatx
and orpl test,

Q ¥han did you take that?

A The wrilten test would have besn in axound
2004 ox 2005, and the oral exax would have baen 2
coupls years later, 2007, 2008.

[+ Did you pasa thoss teats?

A 1 paased Lhe wcitten test. I failed the
oral test. I seapplied to take the teat again, but
&y time elapsod before 1 could rede it.

Q Are you plenning on applying sgain for
that onrisfication?

A I actpelly have conmitered thar, yés.

L] 8o you took it ose tirs and Ethen

A Yen,

[+] Lo you have any special trainirg in
laparessopic procedoras?

A I did during my fourth and fifth year of

TAS VEGAS REPORTISG
aobedulingf Ivraporting.com
02.803.9363
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roaidency, focused xy training on laparuscopic
techniques. Thet ineludcd what I wae doing ot the
hospital, sy well &2 gotng to USC fer exlre
training.

] Frior to July 2016, could you give me en
wstimate of how many lsparoicopic hernis rrpairs you
parformed?

All lzparoscopic hernias?
Yes. Prior ta July ‘i5?

Well over Ive hundred,

Q Have you written or publishad any
literatore invelving laparoscople surgeries?

A Hhen I was a Ieridont, I vas part of »
reseaxch paper involving laparoscoplc appendectomy
ord the use of post-pperatlve antibictics, yea.

g fe have marked interrogatory answers you
gave. And T bulicve LL has a1 aspy of your Cv. And
that'’ps Eahibit S.

Dx. Rives, I'm golng to ahow vhat has

boon marked A3 an exhibir. I'11 reprassst it's

interrogatory answexz, &p 1 ag your CV. 1 juak
zak you to take » lookX at that.

A You wani me to look just sl the CV part?
Q Yes, for now.

'y Ckay.

LAS VEGAS REPORYING
schedulisgllvreporting, com
702.803.9363

ard the guestion ia if you had ever been named ep &
dofendant in a vesc aziaing frow s)leged srlpractice
or negligences, 5o I'm juat 9oing T2 Qo cver these
with ycu. We're on Fage 2. Thexr i3 a ceae, Drown
versus River, Eighth Districh Court. Ie that case
seapived or still ongoing; do you . -

» It is srill pending.

Q Csn you tell ms briefly just what the
sllegations of the cass aze,

A The potient htad to have a paritonag)
dlatysio cetheter removed. She bad a tncisional
hernda at the 2ame time, She was wvery sick., And T
made it cigsr we wers jurt Lo take caro ot Lhe PD
cathaver for infortion rezsons. Ske later had to
have svrgesry to repaly The intixiomal hernls and o
piece af the peritenmal dialysis cathetaer was
1ovolved {n ths hetpis rac.

[+ And we hevs of Lang versus Rivea. Can you
tall me what the allegetions in that vose were?

A Thei wes & dafense verdict, It was a
deizy ia recogrnlzing s enterpcutanecvs fiatnla.

Q and we have Daucette versus Garcix. Can
yor tell mn what the allegatfone in that cine were.

» Again., defensa veraict. It wes 3 patient

B v e eyt

1AS VEGAS REFORTING
achedulingdlvreporting, com
702.803.9363
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] Anything on that GV that has Lo be sadded
or delotod 4n any way?

A No. Except for the -- maybe the oppration
dates of my licensos and sruff.

e Can T see thoee interroggtories again tor
& second? Thaok yot,

T R P Y R,

practice?

ES My #&olo praclice; yes,

Q Jo that lLaparcecopic Surgery ol Naevada,

A That is corract.

“ Bow long hos that besn in ex{stence?

x It started in May of 2027. 6p that's
ahool 11 years.

- And has there gsvur been mny ocho: resbery
of that practice who are physiclans?

A Ho.

- Art there -4, cther ecploymes of -

Nevacda B3113,

Q 1f I oould direct you to Response No,

LAS VEGAS REPORTING
schednling@lvreporting, com
702,803, 9363

And 1 gueas the allegation was dalay in diagnoaia of
the lymphowa,

V] Ang there is Scharle veraus Scuthern Billes
Boxpical., Tan you tell me what the 2lleqatione in
that case wore,

b The caap was a patient who had spinal
Bortery, had » colon perforarion. I endad up dolng
tucgory Lo repeir the colon, gove her an OSLOLONy,
ended pp veversing the pacient'a catotemy, but
becauss of the lawsult, eveary doctor on chart was
nomed,  Ang 1 was quickly dropped thereafter.

Q And we have 3 case, Tucker v. fives. Can
you tell me the ;_uuqn.juna in thet caae.

3 Ma. Tucker had 2 duct of Luschka leak
post-cperatively after a laparcascopic colen
discectomy. I gusss il wouid be complicatlons froe
murgery.

. Is that oane rewsolved or oangoing?

A It wap dismisaed.

] hnd looking at Response No, 3, thers is
notes of depoelrions you gave in aoms of Thesa coaey
we just taiked abast. Are There any poher
depositiona that you givon, suth 23 mn eaport for
patient ur for dafendagt doctoT 4n sny cases?

A I've tescitied ap a partiofipant in cers,
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Q ¥hat ciee wsa that?

S iherc pave hoon 8 few. Onw involved a
patient who wor misdisgnosed sith perforated
appendicitis, delsy in treatmeat, presentad to tke
OR {n discrass. 1 was Lhe gurgeon of the caae. And
e cult was zgainst the interna} mcdicine doeter:

Trers way snothsr svit involving
delay in diagnoais of & patient ther was Cresced by
& rehab facility, transferrad to. & hospitsl. And
bazicaily, wak pot doing wcll on arrival and there
was rothing we coald do surgically for her.

Q That's lt, -that you. recall?

A Thofa are the twe thst I can rocall at
thin time.

MR. COUCBOT: Sinner 13 mot wn there?

THE WITYESS: Mu-hax?

MR, COYCHOT: Sinner §5 not on Lhere?

Just to be compete, whan I prepared thia
be had not besn depcsed in the Sianer case ao
that im pot listed thece. 5o that would be
responsive to that guastlen.

MR, EWND: wWhat wpo the pame of Lhnt caae?

THE WITRESS: Slpoer versue Rives.

BY MR. RAND:

Q fa it on hexe? It's not listed hore --

LAS VEGAY REFORIING
achadulingilvrepsrting.con
702.803.9383

a Not in perticular.

] Bo you have any teachiny ox scadenic
appafptmenty cocrently?

A ¥o, 1 do not.

a Have you ever hed any tedching or academic
appointrants?

A Wo.

Q Tn ysur practice, cén you give me jusr a
guoaral descriptios of the kind of rases ycu handie
surgically.

A ¥all, I'm a ganera) gurgeon. 1 Randle
opgtly aboyt 80, 85 parcent of my cases are oll
1sparoscopic. All involving the abdosen. That
could be anything from diaphragmatic hernia repsica,
surgery of forsgut, including the ssophagva; the
atomach, galliblzddar, sbdoalnal wall hesnias.
gastric camcars. colon cancers, bowsl cbetructicns.
Pralty much anything inside Lthe sboonan.

[+] Have you ever had any of your hospital
priviloges auspended or revoked?

A Ka.

Q Lave you reviswed any medical literatore
Fricr Lo the cepcsitlion?

A Evex?

] In preparstioe foxr this?

LAY VEGAS REPORTING
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HR. COUTHOT: IL's subsaguent.
BY Wi. RAND:

U Can you ctell ka vhat that case imvolved,

A Petient hod & disphragratic harnia tesr
lapscosgopicnlly. Ehe sspicsted and bacaws veptic.

Q Is that atill oryoing?

A Tbxt ‘s ponding.

i And you gave a depoaition in that case?

A Yes.

Q Iy that a caee in Las Vegos?

A Yea.

Q lave you given any lectures invelving
hernla repaic?

A Ozher than ko -medical studants er
Tesidenta, no.

[4] frior to voning here today, wnat did you
review, if anything?

A 1 reviewsd my offico notms, progracs
notes. My progress notes and sy operative notem, I
thipk 1 raviewsd maxe of the radiology findinga.

] Did yuv review aay cther operative
repartx?

A No.

Q Iz there snything tdat you would like to
review that you haven't lvoked at in thia cmae?

LAS VEGAS REPORTING
athedulinglvraporting.con
702.803.9352

A ab, as prepacatics, no.

Q 1've markec ss Exhibit 1, your offica
chart. T mean -- yer, Exhiblt }, 7Tou can take &
dock at that.

pr. Aivas, can you tell me the first
time you maw Mitina Farria as a patient?

A Aocording to my offive record, it waa
July 31, 2014.

Q Kow dic ahe come to you an a patimnt?

A &he was reforred to me by Or. Chaney.

Q And Dr. Chansy, is ahs an inveraist?

Sba in & primury cmze dottar.
Q And for whst resmon wax she referzed to

you?

A Ghe wap rq zed to oo for A swelling or
nasg in her vpper chxdomen,

Q Ab#t what waz your - cdig ypu asp Titina
end gxam hex?

A Yea, I did.

Q And what history did you take trom her?

A Hodical blefory of hyperlipidoaia,
hypertension — exguse x4, disteres,
anxiety/depresaion diserder KDS. Fimily bistory of
diobetes. Patient wax paver a excker xnd dznied che

ure of aleohol. Eoviewsd her oedicatiors. And ghe

1AS YEGAS REPORTIWG
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had no knewn drag allergies.

Q And at save point, did you nake &
diagnosis as £o what har oondilion was?

A I made s diegnosls of lipoma of the skin
and subcrtanecus tiseve.

[} Whot ix & liparz?

A Lipoma is a Sscty tumor. And by tumor, we
Just pean mass. The mejority of those aze banign,
They are almssck fever cancargus.

[+ Where wae [L lpcated?

A It wao lecated in her upper abdomen along
the midiine.

o At some polnt did you schedule o surgary?

is Yes, I did.

M Anz I'1l show you —~ well, I think you
ooy ' operative report im your notes, bul I have
marked il, khe Avgust 7, 2014, operative report. |
have iL am Sxhibic 3.

A I have it,
WTAIT Mo ass BN al e Ie vy

R PR

“ R R e 1" R P

BMus hoaos i w1, procedurs

LAS YEGAS REFORTING
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coming to the llpoma, Lhere wap &n area thal was
distinctly 2ifferent fraw the lipaas itself and it
srpeared to be a incarcerated ventrsl hernis. Ccan
you tell what a Incarcerated ventrai rernle is.

S A ventral hernla l» any abdeminal wall
dafrct on anterior sbdooinal wall. The incarcerated
part mcorms that inside the hernis sec iz usually
somethling intrasbdoninal that ie guots/unguote
“ptuck, for lack of a better term.

Q 86 goimy to Page 2, you stare, "The szac
eontnined omentun®.

Which aac are you referring to, the
hernia raat
Correct.
Vel oy e

. R I LA TIN

N T RSO BTt RIS I P

i ot e eowan
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by the open method?

A Rell, lipoms is s sybcutanscua tvmor. You
would not do & laparoscopic approach to that. 71t
requires an inedsion of the sxin to remove the
tumor.

Q S0 looking at yaur report - I'm going to
ask youw where Il says technique.

A Yes,

=] See where ['k referzing tof

‘Rote that there whs sn incarcerated
ventral hernia”?

Correct.

[} Before I get into these. Do you have an
independent recollention of Mra. Farsia or do you
need thess records Yo refresh your pemory?

A T have acwo indwpsndenl racollncticn, yes,
Q What do you remember abowt her, if You can
t23l ma?

A From her first meeting, she was rather
ohort, 4 little bit on the obeap sida, Shc had a
shorter abdominal habitus than mask poople do.
Probably a emsller chest cavity than most people 1,

She waz plonsant, fairly forchright, and mamy to get

18

i

21
22
23
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25

Blong with.
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prizary soturcs. The racurrTence rate of closiag 1%
with prisery suturer is much higher without mssh.
So bridge mesh, for lack of a4 better tem, was
necesaary,

Q ¥hexe spocificelly in the preparitoreal
space dld you place tha mesh?

R In the pre — well, part of {t {s in the
preperlroneal epacs, Hut obviously where the defect
is gone there is no preperitive. There Ja no
peritoneus at all.

o Da yeu know how bilg the pinco of menh wpsy

A I woulgd have to refer to the operative
notes by rursing. They usually have thbat in there.
1 don't recall off the tep of my head.

Q How wes the moah Inserted? How was it
secured?

A T uecured it to the fascla with Prolens
puturss ir an (nterruptes fashion., Then I ovex
sewed the fascia togelhor vsing Exhibord sutures o
an interruptsd fsshion,

Q Thao yau go down —- ard going dmim furcher

in your report you statm, *Wo &lossd the

sabcutuneous dayer with 2.0 Vicryl sutur

Humerops avtures ware not able ko hold desplte thors

LAS VEGAS REPORTING
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balng very little teasion. The tlesue was very
friable and hsd bwen conpressed and stretched from
the lipems snd from the nernin®.

And then you go on, ycu were able to
get the eubcutenecur layer closed. Kere tharae any
complicationy after the aurgery when you closed cthe
patient?

A Hhen I closed the pationt, ond we weok to
the PACU, therc were no complications.

Q Thean did Mrs. Farris come back to see you
in June of ‘137 Does your chart reflect that for a
fecuscaace of p hernis?

X It looks like it was April 30, 2015,

Q €on Yyou réad m: thot noto 2 to hpr return
toc your office,

A *Aistory of prasent ilineas,
postoperstively: Patisnt says she wax doing well
aftar surgery snd did not feel the nsed to coms in
post—op from surgery in August. Over the Lsst foy
monthe, potient says her lipows hns returnad and has
incressed in sire. &he wani Lo aseo Dr. Chaney who
Tafexrred her back to mo far evalustion of
heastoms/lipoms. Patient ssyn thia feels different
than prior to her surgery. It iy owre wmcoafortable

and cooasionally tender to tooeh. Patient aaya sbe

LAS VEGAS RRPARTIRG
schegulingtlyxaparting. cen
702.803.93¢63

obalructed,

Q Kay tharc : treatmant plan formglated
afier you goc the CAT scan?

A The treatrent plan ways for Mra. Ferris to
coms back in the office to 3¢8 me Lo diScuUss her
surgery optinna.

o 01d you discuss tbhe options with ber?

A Tes.

Q Can you Lell me; is there anything noted
in your chart about the discusalona?

A ¥s raviewod how her symproms wers golng
and dixcuased the findings on the GT scan. At thot
time, she aaid she felt like it was getTing higgmr,
gha didn‘t have signs or symptcxs of ubatructios.
She did say tbat this was making her nervoua
regarding her sctivicy level. I re-axaninad ter at
that tice. And T noted no sigrificwmt changes from
the prior exam, reviewed tha €7 findings with ker.
Becurrent abdonindl wall fernia. Likoly slipped
around the priac mesh repair and chat lazge bowal im
in the hernla but does nol appesr to ke ahAtructed
and ghows no isckpmic charges. There fgs no
recurrence of lipoca, which sbe was conoerned about.
I recommurded lsparcecopia ventral harnis cepalr

with sesk. Zxplainad to her all che riake,

LAS VEGAS REPORTING
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has no navsea or vemiting, nc dlarrhea or
caonstipatica. Mo signs or aymptoms of obstruction.
Pationt has had no faver ond chills. Patient vays
it iz altering ber daily activities of living®,

Q Did you maxe a diagnosis sy to what hex
condition was at that appointrent?

A At that time, I felt that shz bad a
Fecurrent veatral hernis. Part of tho hernia pn
Fhysical exax felt slightly different. It wusn't
compicteoly veducible, So oy plan was to order s CT
8can to further evaluaie exactly wbat had gane cn
pest-anrgically bers.

Q Did you get a CT .¥tan on June 1z, 20357
bavo it here I you -

A Ou June 312, 2015 she did get a CY scan of
Lhe sbdomen and pelvis.

Q Nhat zedicsl sigaificance If eny did you
attach to this CT acan?

A The improssion was that aha had s
weakening/hernia of the right pacacentral antsrior
abdacen opening, masenring 5.8 cm. The heratsted
portion ceasuzes 7.7 x 0.9, Contalns large bowal .
There was 2o obetruction. The significancw wvar Lhat
ehe had recorrence, that shs had 2 )srqe bowsl that

vaa inside the harnls, Dut not stranguisted and not

LAS VEGAR REPORTIRG
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banefits, and slternacives in Yy cuatomsry fashion,
including porsibls conversion ta cpen.
8ha wizhad to proceed. I azked her

if ake had any quesctions. And all of hex questions
wers answered £o her cocisfaction. As she had just
recently bad suwegory, had no chssges in hor
sadicstione or history, I didn’t foel Like she
neaded 2ny further » cardiac cvaluntion defore
aurgery.

Q Why did yoo recommmnd laparvecopic
approach vexaus open repair for this proczdure?

A Patientu recovar better from laparoacopic
horaia repeir than open repair. It has docreasad
down time for Lbelr actlvity. And aspecially in

dy who was about being aotive sad
getting back to har oorpal daily sotivities of
Living. Also, as you approsch & hernfa
laparoscopically from inside tha Alxicwen, you wili

get & better stion for the going up
ineide tho defeot vorsus making an incisica and
coning dn on top of it. Especially if there ia
bowal involvad.

Q And was Titina Farrle teken to surgery on
July 3, 20157

A Yes.

LAS VEGAS REPORTING
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kel Do yay havs that report in your chart?-

A Yoah.

[+ iooking at this repert, would you go to
where It astates findings.

1n your peport. you rtate,

*Visuplization of the abdoman rovealed an
incarcerated incisional barnias with a TTangverse
colen fnaide Lhe hornia sae®. Can you sxplain what
thpt meanz,

A That's wnder technlque.

Q Sorxy. You'ro right. That's undar
technigue, yaah.
A 3o after you oStain pneumiperitoneus, you
PUT a troear in and you put 2 capera in. And the
camsra allows you to viauaifze =he abdemen ond
Rilows you te misess the harnis defect and whet i
inelde of it. And visuslising bsr abdomen, I can
a0 that she bad & recurrence of the hernia aad that
the tranaverse colon wes: {ncarcerated inpide chat
hernip defact.
Q That wes tre sece hwrnia from the BUTZRTY
in 20242
A That [a corxect.
] Wow, goiny down a5 your techriqoe, you
Laiked about reducing the hernie, taking down the

Lhe VEGAS REPORTING
schedullingflveeporting. com
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A let ro recd my notes real quick, I dan't
atata specifically whether I took all the prior meah
©ut or nat. If the -- in my custooary fashion, §f
the meah is not cauning an abstrustluc or probles
and 1 can close the defcot with the other nwesh priar
inkact, then 1 will not teke the entire mesh out.

11 yem take unccoossary mesh out, you
cause more- harnis dafects and factual defects
becens® you are rmacving a fair amaunt of the
Abdomingl wall tissue.

o Pa you Knov the wire of tha pesh that you
Inzerted in the 2014 surgexy?

A The. 20147

Q ‘When you placed tks mesh the firal tiwme.

P Ho, 1 da not reecall.

Q Is there any noto in here ol the gipe of

L3 That I placed in 2014 or 28157

Q ¥hen you weat fn the '15, is thers any
notatlons aa ko the sire of the mesh?

A Yos,

) ¥here is thav?

A On . the second page. Turalng our stiention

tovards the rwpair of the lnciajonel hernia, 729 --

LAE" VEGAS REPORTING
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.¥ou oan to remove the owsh entirely fren the colen

omOntum anRg the Eranaverse colon was Jeverely stuck
and sdhersd to the prior mesh repatr.

Cin you describe what yau ssw in
Iegard te the transverse colon being seversly stuck
te the prior mesh,

b The tranaverse colon was scherad and: nbpok
to the prior mesh repair. Samatinps, even a wnion
xash or a separate megh or a dual mesh, the tizsues
will grow into the sesh underpeath. 3o there are
not masily to remove from that mash. You eltker
have Lo excisc part cf the mesh with the colon and
lesve it three, which can cause serione

complications dwn the line or you. bhave to do what

lugolf.

] and you chone hare to spproach it in what
fashion?

3 To remove the mesh sntirzly from the
colon.

Q 80 you removed tha prior mesh, the whols
plece of mosh?
] I don't hsve an indepandant recollection
how mich of tha mesk I ramoved according to the menh
that wos achared to Lhe transverss tolom.

) Mot ell of the original mesh, just pxrt of

IAS VEGAS PZPORIING
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which should say ven:ralized with Echo. Ploce of
mesh was placed intp the intra sbdomigal cavity.

e What doas it mean, with Echo?

A Bcho iz » insufflation dovice that fy
ottached te the mesh. And when yous Pl the mesh
irte the iotraaldoninal cavity, you qrab a little
tobe and yoo exteriorize it. Acd you insurflate
air. An Eche devier flattens the mesh out so that
way whes pull it wp, it otaya flat against the
sbdorinal well. And that vay you tan start dolng
your approximatiaons withsut Lbe. wesh Llopping arourd
arnd making it much wmore difficult for you to
appro’imare. Aud. that part is cbviovely excised and
Leken Tut latex.

Q 8o was mesh removed durlng this sucgery of
July 3, 20157

Y Y doa’l knov 1f any wesh was remcved in
zelstion to the removal fram the colan itmeld, It
right have been, pes,

[+ Wo9 thers any pathelogy sent £ran this
cperatisn, de you know?

A 1 de pot recell,

Q lavo you seen any pathology reports
regprding this swurgesry —

A 1 don't recall -

LAS VEGAS REFQRIING
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Q - in ravieving thz records?

A I don't recall.

Q 50 what I's asking you: Therxc is no
speciric notez thet you removed any maab that was
placed in the Auguat '14 surgery?

a ¥No.

Q Golng Lo your report, undar technique,
wnere you state, "M begsn by reducing the herndas,
taking dowa the amgatym, The Lrensverse colon ik
aeverely stock and adhersd to the prior mash
repair®, do you recall how mich of the bowel wae
stuck to the — or the transvarsc colon stuck to the
Prior mesh repoiry

A I kagw iT was stuck in al leaat tuo
places,

Q And you stetc, "Taking this down, we had
uzed the NigaSure devics to extract t frum the mesh
as the nesh would ntt coae free from the skin”.

Waet 15 che LigaSure davice?

A Tha Ligadvre L& & ceiling and cutting
device. Bo ‘t will function by, first, sesling the
tirsus for cosgquistion yurposea. And then it hys an
snsocisted biaded for cuiting.

[+] Dows 1t have thermal energy attacked <o

it?

LAS VEGAS REPORTING
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hes a blage that divides. Sc that 4t will romove
tho tissue frum the stsplc iine,

0 Clarify this note. Did the sxall tear in
the colon coum €rex trying to get the mesh cat of
the —— I nmcan, getting the colon ont of the mesh or
wae it created with the staplsr? I don't
understand.

A Ho. The colotomy waa made by getting the
color off of the mesh. Oncc you iAve m hola in the
colan, there ls various waya to repalc it. Onb of
the waya Is you use a gtapling davice to closs the
defect.

A Did Hra. Farris have bowsl prep prier to
this procedure?

h ¥u, she did not,
pid you recormand that?

Ha.

Khy not?

LA - T )

1 don't do vsl preps for any of xy colan
or bowel surgeries. It causes an inflarmatory

da, days, wich xecovery after

surqury, bowel preps are probably about —- most
people don't do thox 70 percent of the time. Scve
poople are atill doing thom 10 prrcent of Lho time.

] S0 do you racall the gize of the tear in

LAS VEGAS REPORTING
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A It bas some thermal wnergy, yse.

Q Did you conslder using scissars or a
nonthermal device te frec the bowl or the colan fram
the mpeh?

A Rhen I asosgaed what instriments to uBey,
it 41l depends cn what the tissve looks like and
what the mosh locks 1iXe. in sowe casss if the
adheslona arz & littla less deose snd ther | can get
awky [rom using sciosoxe, 1°1! do that, But 4f the
tissue ic faigly ingrained, I want to make sure that
the tissuss coagulate so you don't and up with & lot
of bleading, You just cut aative tissue.

T hada't vand-the hamonic aealpsl in
at’ lepst five or scven ycars bacause cf the heat
distribution frem that particular inacrument.

[} Thin you state, "The mash wonld not coma
frea fron the =kin®. Can you tell mo what ¥OU maant
by that? What skin wore you refurring to +~

A Well, it ia actvelly raferring to the
resh.

Q And you stace, "In doing #5, this crealed
a sxal) tear Lo the colon using Endo-GIA blus load®,

Wt fx x Endo~GIA blum load?

A An Ende~GIM 13 s loparcacopio stapling
device, Again, it atsples In two 1inexs and thon 1t

LAS VEGAS REFORTING
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LYe cplon?

A 1 belleve it wns sbout 1 cm, to the best
of my recollsstion,

Q Just o clarify thia. Yéu say you placed
a3 7xD Ventuxe light. ¥ould that go -- Lhe TxPd im ——
what ceasurecent srxe you using for that?

A Tx% inches,

Q 5o you then state that thero wan & mecond
¥mall colotony. What is a colotomy?

A Hole 'in the colan,

Q Was this through the complote wall of the
calon, these holes?

A Full thicknese, yeah.

Q Both were full thickamana?

A Taw.

Q So the seccad one, do you know the size of
Lhat one?

A It was aleo around ) cm,

Ard how did you sse these holes?
Through the laparoscopu; yea.

How £Ar aparr were those holes?

> O w» o

Iz's kind of herd te ssy from an
independent recolluction. I -- I — when you
have -- it's not like you hevo the colps

straightened cut and you can xake an exact
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ssapurement. The colon 45 Xind of angulsted. 5o
it's kind of hsrd to say hov far ona part ie away
from the otbar.

They vere both within ~— yesh, I
would be guesaing. I carno: aay far sure.

Q When you ssy ~“in the colon®, what part of
colon are you raferring to in this report?

A Transverse coloa.

[} And than you state, "Ihe second colotowy
wep repaired wiih the Rndo-GIR 45 tiesur lead®,
Repeiring the first one, could you teil me how
thet -~ how you did that. The first colatory,

[+] HWell, both colotomies were repasred in the
2ame way. First, you look at the timsus, then ycou
decida Af Lt is haalthy tissue, will it teke a
atapling or onms it necd to be mewed. You look to
zec if there is exreszive stool.

1f you have s colotomy sud sl) of a
sudden theore is stool everywhers, then you probably
woeldn't want to nse 3 stapllog device, So you have
to asseas the Lissue in hov well you would do that,
Then you basically pinch ihe tispue so that you're
holding tho hole clased. You then place the
stapling device balow that. And then you apply the

Sdlie et R T L A T DI 3 IE U BV SN S PN
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quote/unguote, “the estire bowel' that wap oot
invelved becavse you're aore likely to vouwe &
corplieatlon in the tear or sorawhers slsg,

=] Wes chere any washout done of the zrea
where the colotomles were?

! Yes. Irrigsto drain,

o3 Whore doee IL any you did that in Lhe
report?

a It's oy customary fsshion. I'm not svure
whether it says It in the raport, bot oace 1 do the
staple line, 1 vse the — thore is a irrigation
device and ygu cap both suncisn on the staple line
Lo suck off any msterial, make pyre there is
aothing. Yoo can Irrigacte with it as w=ll. You can
vash avay any dabris 0 that way you Save a nice
visvalization of what yoo'rs locking at. Ans I do
that rovtinely for all my herpis rwpairs,

50 you repaired bot)h of theAs with the
slapler? You were adle to visualirg that?

A [RYE

. [N foh.a i o e, graples yow used
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much it takes to closc the detect. Aad chen you
remove the little tag of tissue behind it. Yoo
cxanine ik, look at ir, and make sore that it looks
closed,

Cid yor see .., fccal content from either
of these colotemies?

LS Ho.

0 time v R} L R LN TOMNNEINTS T P

2tool that T oould see war tsirly bard sad inside
the calon. Tt was not ligoefisd or doxing owt

anywhers,

Kfter 1 repalred Lho colon and whan .
repsired the hernia and then re-examdined everything
aguin to make roze that there Is no stool or aoil
anywhere elre In the abdocaen to snggesy alther, a, 5
leak I migned or that the steplm line hado't take
properly,

° Are you eble to run the wholc bowel
laparoscopically to check 1f thers Lz any
porforationg?

A You run the bowsl tRat's invalved In the

arsa of the surgery, yea. Theze 16 no need to rup

LAS VEGAS REPORIING
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A #o. It locked qulte healthy.
The second colotomy, did It hmve any

ragged edges?

A VoG L NTIUETY e e

5 I n v b e mt b e K wmee e
the second colotany?

A T do not.

Q AT any Uime did you consider convarting
this te an open procedure?

A Sure.

corxact?
A Correct .
. hnd why wae that?
A Secevsc I saw Lhet the tissue looked

By Lhe time Y finiahed the surgery,

everything leoked good. Thers was no cvidence of
any fecal drazinage or soilage. BSo I was happy with
the sepalzrs.

1f therw wss wor scasthing about :°
tissue thet was tenuous or Intiemmatory or that it

was 3till leeking, then, of covrse, I will do

1AS VEGAS REPORIING
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evarything laoked healthy, creste an ansstomosis.

(o] 5o orne of the reascra te go opan {a if
thore ia {3suas with tho lptegrity of the bowel; is
that a feir statement?

A R{1 N

< So you afdn't feel it wo3 necessary?

Lt Correct.

[+ How did you dotermine if the staple or the
staple repair iz sstisfactory?

A First, you lock at the ptaple line to make
sure it's gone. Not juat to cover the dafact, but o
Little bit more on each side of the dwfect. Than
yon look at the overall viability of the tiswuve
around it. And thea you can squoeze ths colen with
& clamp snd see if any air hubbles coms up or if
perforation develops.

Q Is thexe an sltcrnative way to rapsir &
colotony in the calon other thesn ueing x stapler?

A There ie many ways.

Q Sutures can be used?

A Sucures can bo used, yes.

a Asmuning a patient is converted to a
laparctomy, can you still use steplera if you chapae
or would you use auturos or same gther pethog?

A You could —— depending on what the bowel

LAS VEGAS REFORTING
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constricricn by closing it, then T would mae sutpres
or, if nccessary, a laparotory and resect tha bowsl.

[+] 50 you didn't notice any thermal fajury to
the colon or bowe) during this procedurs?

A No.

Q Can you see such a tharmel injury,
normally?

A Sareriwes with small bowals, yoro will bo
be able to sse hrenching ol Lhe tissus. I noticed
that occasionally when 1 have uaed e barmonic
scalpel, uaing a ligatere device, T don’t think I
have cvor 3een that thermal effect,

Q Then you state, "Aftar success” — I'a
looking at page -- Lz's thc osecond poge of Lha
Yeport — you atste, "Affesr sugcessive firinga®.
What do you wean by firings?

Zxplain to xc haw Lhet works,

A That mcans moze tham one firing of the
steplexr. 5o that means there vas st least a minimm
of two firings.

Q And yoo stecte, "The stapie lines appear to
be in tact™.

D> you know how many staples you used
in thia 2iret colotewmy repeir?

A I de not.

LAS VEGAS REPORTING
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looks like lnside the defect, you can suture close,
you cao ataple close or you can resect the entire
fecal bowel and do ¢ new anaslomosls, if necoagary.

Q ATe there sdvantages to using » staplez
over & auture?

A Yo, not really.

[+ Okay. Can you suture z colotoay such as
the colotomy sutursa that Mra. Rives {aic} had
lapatoscopically and maybe suturing or staplingy

A Mry. Farris?

Qo Yes.

A Yea, you could.

Q You ean suturs?

A Yes.

a You decided nok to aviure thix but to uae
the staplor that you talkod sbout, was healthy and
had & aatisfactory clogure of the colotomy?

A It had to do with tha sicc of the defect,

tha size of the colon, apd the Lis yov have, 8o
if tha hole comem together nice and sasily without
causing a stricture of the colon with the stapling
device, that ls guickex and esalor and reduces the
anesthpela time.

1f the hole i3 a little wicer ang you

ero worried sbout causing a stricture or &

LAE VEGAS REPOATING
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Q Do you recall hov many ateplns you used in
Lhe apcond cololomy repalr?

A I do not.

Q When you fire che atapler, how wany
staples como put per [iring?

A I would have to look at the menufactvrer's
ldat. It's 2 steple line conaistant of multlple
titancgus staples. Depending kpon the color of tha
load; & blus load 1s a typioal tismue losd. A green
load ia 8 thick tismue load. It does not chango the
number af sisples. It changes the ptople eize. I
do not recall the axect maapurersnts off the top of
my head.

-] ¥e discusaod alresdy the hornfa with the
plecc of meah. And apecifically, whero was that
wosh placed?

Y Into the abdominsl cevity.

Q Do you recall apecificnlly where it was
placed in abcdominal oavity?

A You sean, how did I iatrodoce it?

[+3 Ho. No. Hhoro was it within the cavity,

A ¥hen you first plece it in the intra
abdomipal cavity, you pull it up against the
abdominal wall, and then you do an spproximation acd

pack it into place.
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Whal was used to pack it into PlBce?
Secure strsp davice,

Do you know tbe manufecturer?

¥ © >

I thick {t's Ethicen, But I'm net svre.
Q Do you know the color of the atzrape that

you vsad?

a It thay're %ind of a pinkish or purple
eolor.

[+] Explain tov rne how thet is done, how vou
machsnically piace the wesh and secure i,
A The recure strap devics ig & laparoscopic
ingtrvgent that, as yon doploy it, it fives o
biosbaorbable cap that goes through Lho mesh. S
you start circurforontieslly an far out as ¥ou can,
cavse that'z whero the fascla — sp you make s
cireaiferontial zow all che way around,
At that point, yor rewove the echo
device ae that the echn davice ig fot in the way of
doing further spprosimations. And then, 1
typically, or 4n my customiary fsehisn, continuc
doing circumfersntisl rows uncil T'z satisfied that
the Deah is in place ard there fa cpverago at least
by 2 centixelars around the ontire area.
Q And you state, "A smal) incimion wan made

st the midlina grasping the insofllstion tubing™.

LAE VEGAS REPORTING
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nesr the hernia defect in extreme outer
elsmmferentinl row and than incer circwufereatial
rowe®.

Cen you explain what that reana.

A You.waks a circimferentfal row sll the way
round the hernia defect with the SecursScrap device.
Whon I'm bappy that the complets puter ring ix
cobplete, then I do a innar ring. Smme thing,
olrcanteseut izl all the way sround. If oscessaly, I
will do even thes third row, if naeded.

[+ One then you state, "Once it vas
agequately spproximated covering the hernis defact
by 3-5 cm in all directions, wve visualize the
omenton. Thesk was no furthar evidence of
blesding"”.

Okay. Way chexa blemding duripg
cthare procedure?

A Yes. Cona.

o Khare wax the blsading originmlly from7

A Taking down the to ocmentwm out of the
hernla sac.

o Do yor know how much bleeding there was?

A Miniesl.

o And you atate, *The colon appeared to be

hanltky, visble, no farther injuriss or tesczs®.

LAS VEGRS REPORTING
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Can you oxplaln what that was,

A The insufflsiion tubing is part of the
eche device that I mentioned esrllar,

Q Then you atate, "It was sxterlorized fzom
the sbdomen®,

Tan you explpin thet,

A You use is a lillle graspinyg davice and
yoo put {t through the inciaion, you grab the
inzufflation tude and you pull it op through the
abdesilnal wall so that it is now on the notesde of
tha abdcmen. You can attach the syzings to it, put
air into it, insufflating the esho dovica, put w
hemostat on the abdeminsl wall en top of the
ingufflation device wherv it will hold the preasure,

Q Yeah, you state, "The ivaufflation device
was deployed and held agsinst the abdomingl wall
with & nexostat clasp?,

What i3 & hemoatat clamp?
A It's & matal ciamp,
Q And then you siastw, Daing you Secure ttrap
device, you approximated the meph ciroumfereatially
around the bernis defect. And going doing further,
you atate, *Roturnlng to the abdaman, we coatinued
further approximation of the SecureStrap device
making sure thst we had inner circumfersntial lsyer

A5 VEGAS REPORTING
schedul ingflveeporting, com
702.803,9363

§o did you inspect the colon st thatr
pointy

A I ingpected 1t at that polot, ax well
during, yes.

Q And if thare injury or tear, would you
axamine that and you would be visualive thet before
closing the patient?

A Yua.

Q Wers you sble to visvalixe the ocomplete
colan, the wholw circumfersnce of the zolen guxiang
this procedure?

A Twsll, the entirve circueference of the
coloa s not vikval anywpys so you won't ses that
part of the colon. £o the part that is visible,
yes.

[4] Thaz you steze, "The 12 ma trocsar aites
were closed at the fazcia level with an 0 Vigryl
stitch in a figure-cf-eight fashlon®. Then later
on, you atate, "The patient was extubeted in the OR
and transferred tc the EACU in stable condition.
She tolerated the proeedurc well without
complications”™,

According to this report then, thare
were no camplicationy, she was in geod condition

with the surgery?

LAY VBGAS REPORTING
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A Yes.

Q 1 have barked your progress natea. I['a
referring to Gxhibit 2. will you Lako 3 look at
thosa. Do you have a4 recollection or notex aa to
the next tims you saw the patient alter che surgacy?

A I 3aw ber briefly in the racovory room,
Ard I don't recall whan 1 saw her nexl, excepl to
what 1 refer Le as in the notoa.

[*3 trior to the surgery, did you meot with
the patieat to discuss ths surgery in the tospital?

A Yez, we mot in the preoparative holding
ares.

] Do you recall what wes seid hetween yoo
and the potient?

A Yes. Wy oustomary fashivn, 1 reviewsd the
indicetiono for surgery. Ageln, rlek, benciits,
altcrautives, {f she had any ew conditions that had
changsd aincs 7 maw her last, and any othar
queations regarding the surgery. I caually go over
the postoperative inatryctions at that time,
Lapecially, {f thare 1s fami}y there bacavse a lob
of timas the paticet won't cemesmber and I want them
to baar it from we becsuse Aomstices the nuxees teil
them atuff that I do aot nccessarily put down in the

orders.

21

23
24

25
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quess, goirng down to the end, whers it says plan.
Ga ell the way down to the lowe: left, it says Page
Ro. 2231, you have —-
A 23 or 227
Q 12 you lock &t ths battoam ~—
HMR. COUCHUI: Yeah, hs misspoke --
BY MR. HAWD:

<] Yeah, 223).

A Okay.

o In the irpression of plan, disgncsis,
course, plan. So can I ask you, how would these
noLes bs eniersd? Iz thory like & workstaticn that
ie on the floor or in che room or kow is it doms?

A There's computer atations. There is aoms,
if you wanted to, thero sro soow io the room. Most
of them ars ocutside ol the room. Sometimes, |
finish ny ooto jcmediately az T walk out.
Sometimas, T will ses 2 couple of patienty and then
T will do ther in the doctor’'s lounge whare therp o
sors accees.

Q Do ysu have mny records regarding the
patient that are not in the horpltal record or lo
yous nffloe chart that we have gope through?

X Ro.

o S0 Lf we can golng to that date, it says,

LAS VEGAS REPORTING
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[+ Okay. Do you recsll meeting Mrx. Faxcly'
busband, Patrick?y

13 1 resesber meering his and Lalking to him,

Q Do you remgmber hic being in the pro-op
axea? Was he presant for the discussion?

A I du not recall,

Q Going Lo your progresa note of July 4th,
it looke like it wes done 12:22 in the afrernoonm.
And do you sae what I'm raferring to, Doctor?

A Yes, I do.

Q It says, ®Subjective, pstiwm coaplaint,
pationt with abdofinal pain and bloating whlle
drinking s SoBe beverage but no entois, posmible
subjective F/C*

What is F/C?

A Fevexr and chills.

Q "patleat feels short of breath.*

A Correct.

[} "Ponitive flatus, no issuea with
vrination. Fatlent states there is no change*.

50 60 you recall whst tire the
surgexy was donc on the 3rd?
A I bulleve it wir same time Ln rhc morning.

o And reading your note from the [irst — T

LAS VEGAS REPORTING
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"Ixpresaion and plen, diagnosis, lncarceratad
incisional herpia. Course, worsening*.
¥What did you oran by worsening?

A Her beart rate and blood sogues were
according to my plan ware unstable. Har abdomen wap
Tairly extended and I felt that she needed KGT to
dacompress the GI tract, I would have to check mny
postcparative orders, but I was pretty sure thet asha
was MPQ altox the surgery. And instead she was
drinking these beveragen. Xod it lopked liks ahe
Was not toiarating them well. I wao concernsd that
the bloating and the distention would sake it a
bigher risk for ber to aspirats or have forther
camplications whare we repaired the colon.

Q The distention of the abdewen, you
ottribute L to the not drinking liquid?

. No. 1t's probably moltifectorial. It's
due to the snesthesia. It can bo dus to the extun:
of the surgery. It could be due to solon Tepairs,
bar rasponac to narcotic medication. It's
woltifagtorial.

& Do you know how xuch the sbdamen was
distended?
A We dsn't rcally measure it ip terms of a

quantitative. We just figure out la our own headr,

LAS VEGAS REPORTIRG
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moderste, mild or sevors. Somatimes wa will notice
vhether tha abdomen i5 dull perctsaion versus
tyapsnitic percussion as s way.

[} How did you characterire thiz distention?

LS I put it a2e zlightly firm and distended in
tyrpanlcic, Ee T wowld spy that was roderate to
aevarely distended.

9 Tyrpanitic, what does that mean?

A Tympanitic means when you toushk the
sbdomen it sounds like a hollow drum.

Q Is there any madical significsnoe tv this,
it =ounds 1ike & hollow drum?

A It vgually moans that the bowel is
distended, full of air, and not working well. $o
eithor, most likely, It reprosents an {leus and that
the bowel i3 not functioning properly.

Q How, we go ko enother note of July 5th,
progress nots, looka like it wae done st 11:02. 1:
is on Fege 2212. Po ycu see where I'm refarring to
there?

A Yes, I do.

Q Post~op. Is there a note that her white
blood count was 23.37 Golny down do Page 2214,

A Correct.

a akay. Rhac is 2 norms] whits Blood count?

LA5 VEGAS REPORTING
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Her saturations appeay normal at that tire.

Part of this consigers that she
wag -— before ahe was intubated and afterwards
becavae yho was 80 parcent and it msntions the
mardatary modag.

Q Tf yon go down to Page 2216, the last yage
of that aste. Impressiocn of plasp, disgnoxis,
incercermtnd inclislonal berniu. Course, weraening,
Khat did you mean by ®course, worssning*?

A Well, the day before, she was breathing on
her on, And nov, she's kad sn svont that has cauead
her to be intubaled. Mer Hoart cate was sky high.
They had to do put her oz a diltiazem drip and they
Put her on o hepsrin drip as well. Doring the
tourse of these mvants, from one day to the tther,
ahe gor mignificantly werse, but then they
rosuscitatsd her snd she was al least scmewhst more
atahle, it appears.

Q Ang your note frox that date states,
"Fatiant morm sluble now while Intubsted and
sedated. Clucese s=ill not well controiled.

Patient with 9vT® — phat is SVI.
A Supraventricular tachycardia.
Q S0 she had a rapid heart rate?

13 Corract.

LAS VIGAS REPORTING
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A For this rospital, ¥ think the UPper Tange
in normal i3 axcund 12,800,

Q Did you attach sny wedioal significsnce to
that blaed counc, 23.5%

A By itsalf, no but in relaticnship to all
of clinlcal factove, yes.

Q Can you mxplain thet to me.

A Woll, socetimas patientse will have &
leukocytosis after surgery just fzrom the atrama of

surgery. er, 12 the is 4t .

blosted, not working well, she went iato Tespiratery
distroey, had to be intubated. Then we had te
figure out a possible source for that leukecytoais.

a And what were you considering, if any, au
the source of the lsnkocytosis?

A Fretty nuch every differentinl diagnoais
from aspiration pnoumoaitis to complicarions from
murgery.

Q Mere thers gny part of her vitale on that
page, wera thers any cther abnormal vital signs?

A Tor the ohjective paxt, she has a — well,
4t ond point she has & high or a T max of 38,2, Her
heart rate iz slevated. ger blood pressure is
fairly —- there iz low blocod and there ia very high
blood pressure, but that (s over a 24 hour paried.

LAS YEGAS REPORTING
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[+ Ard did you core to 8 cenclusion what Qry
ba ceusirg thot7?

A Ko, I did not.

Q Then it states she was on the drip snd you
sald, *We will ewalt cthe resuits of the CT sean,
cheat; abdanin, pelvis. Wil} considar axplorstory
lapsrotony, degending on resulte of CT and patient's
alinical progression,*

So you ware considering laparotomy an
July 5th?

A ke one my posgibilities of geing forvard,
yas.

a ¥Why were you ccnaidering that?

A well, because my {ntracperative findinge
were that 1 kad two colon holes that I repsired
laparoscopicslly. And my firsr connern was whether
those holes had opesed wp and posaibly created lesk,

o So you wanted to sea what a UAT Bean
shoved?

A Correcr .

Q What wovld the pigns be of » feak?

) on a CT pcan?

Q Na. Just clinically, what wopld the signas
be?

A Clinically, aigns of a leak are vory vague

TA3 VEGAS REPORTING
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aod nosypecific. I have seen patiente with o leak
with fairly formal vital signs. And I havo mean
patients with leaks with tachycardis and high
fovers. The obdoomn itself, if there is a frash
Loak with fresh incisions, ususlly enteric contante
can come up to those incisionm becauss they're brand
nev and not healed and any enteric contents i3 under

Prossure, like an abscess, will jnst go right up

through those. 5o you use the vital signs and the
phyaical mxan of the abdaoean and the inclsions,

a 3o the white blood count on July 7th was
26.7 2nd then 22.6. And then if we go to tha $th,
it wan 22.3. Let re swk you te lock at your mote on
the Sth. That {s page st this bottom it vays page
19 zero flierchlts correct.

2 It looke like it was done oa 15:42 PDT.
It vas now postoperstive dey alx. At this point
she's in the intensive care unit; is that right?

A Yos,

Q Lockirg at the ~ {f you go to the Fage
1911, the vitel signs, white bloed count, 22.6. 1s
that sn slevared white blood eomnt?

A #ell, first of all, whita blood is oot a
vital siga.

Q All right. ®atre blood count, 22.9, ia

LAS VEGAE REPORTING
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you have any recallection.

A it's hird tu answer that becauke thelr
trying waan the excavatos, and at vacious tices
they're tasing bar off sedatio:i. Axnd when she was
off sadstion, she was fairly agitated. I cmn tell
that becayse there ja a comment frow wy nols that
they mwitched propofol to Fontaayl), trying to get
her to bs mcre relaxed when she they ware giving
her, what we call, a sedation wvacation.

[+] 50 at this time point, did you have an
expectation or a ides when she would be abls to be
discharged from the hoepltal?

A I wes not making & discharge plan st that
level — at tka: stage of the game, sc to speak,
it's abovt ¢eiting her exacarbated, which had besn
ths problen for xany, many days xnd had Leen
delaying bar progression. And now, she 1§ -- her
bowels are nexi of my comcern to get then
functioning better as ako hasz got & load of rectal
contrast up in thexe Lhat wost likcly 13 delaying
ter bowrl or returped bowel actlvity. And I want to
geL her aithar on antezal feeding, if we could or
extubated snd sating.

Q At this polnt, what, in your cpinicn, was

she septic?
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that elevated?

A It's conaistent with the sange she's boan
in for tha last five or six daya.="

o 1t she ham changes {n her clinical courss,
then we would considor if we teoparate. What would
be the ramificetion i{f we recparaLe on her, which
would be moat iikely reseccion of her colon,
osteotomy, other parts of the bowal. Just from
other cparation standpointas.

Q Bo at this point, did mhe have —

A It does niot look 14ke it based cpon the CT

A ¥hot would you expect to sae ou the CT
acan that indfcetes thare Ly intectiocus prcesss?

A IL's not what is on the CT. It's on the
readings.

Q What 1z on the prior CT acan?+*

A If this CT scan ali of a suddsn showed
increased incompetunt that parafeel air, showed
incrassed fluid, showed Lucrensed bawel odaxe,
showed gross soilage. So 1L she bas & holc in her
colon, she could.

Q And thst contrast on that €T Scan shows
would be in lios of s possible leak,

] Waz Mra. Perris conscious or conscious, do

LAS VEGAS REPORTIRG
achedoling@lvrieporting.com
792,803.9353

A Tkat'm hard to pay baped vpon my lirited
notes here,

Q So at this point, did you have any eoncersn
for. a leakage frow the bHowel?

A 1 was also concerncd about lsakage from
the bowel.

Q ¥a go ta the nots.

MR. HAND: Lct's go off of Lhe recora.
(Off the record.)
BY HR. HKAND:

Q Okey. Looking at 13, it lovks like hor
white dlood count is 17.9 on that day. Any medical
aigaificence to thet?

A It's & 2iitle lower than iL's bean over
the last cowple of days but in and of itself, no.

o And we ga to, it zays, "Courxe,
Progresalng so expected, Plan, patient tolersting
sedntiaon protorez)l brter today. ®White biood count
basically uchanged. Patlent now afsbrile with
norral lactic acdd and no acue iosues on xray.
During this period of of time war thers any
distenticon in thc abdomen?

A She had variovs degreea of distencion the
entire time.

Q Then yuu gtate — wall, the distentior,

LAS VEGAS KEPORTENR
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w863 that - did it comain at tho some lavel, gafng
down, going up, do you know?

A 1t's hard to say fn » patient that haa
ANABILOA because the edexa of the sbdaminel wall
Lnterfezes with # good examinatlon from » distention
standpodot. So when the ahbdominal wall 1s doirg
better from the anasarca standpoint, that ia maore
indicative that wat‘ce getring xid of tha axcess
fluid, BHopefolly, ii's getting off her lungs.
Hopefully, it vill help her breathe batter.
fopafully, her bowels start to funceion.

q Ang you state, “hgree with ICU teaw after
pitient only lasted four minutes on CPAP that she
will likely need rracheostooy. Will easgult with CT
surgexy. Discusted sll af the sbove with husband
who swens encouraged=.

80 do you rosenber speaking to the
huaband they day?

A 1 don'L remenber Lhe conversstion, but
sceoxdiag to the note, [ did.

-] 80 st this point, oA the 13th, was she
septic at thla vimey

A It does not appear so.

Q And the aigns of mepale wauld be what, if

ske was?
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count, worsening in the abderinal exsm, ne zeturn of
bowel function, and no respanse to fleet or
suppositories,

o B0 st khim tine, ls there infecciocus
procasz in the poriconeal cavity?

A Poasibly.

Q 5o at this polnt, what was your plan in
terms of ths next step yoco were going to take?
Meaning, you were going to gat a Cat mcan?

& I wap going to wait until they did the
tracheostomy and thon get & repsat €T scan of the
abdomen and sce {f there wae any change from the
prior CAT scaca.

[+ Now, we're going to the 14th, Asad thar is
Page 1457. And I'm reading your nete, Tt states:
“Reviewed patient’s CAT Scon concerrning for new
developments of sbaceas fluid and free air where
thers was rone prior, atill no extravasation of
contrast but vary concerning for ponaible leak and
or abacmps vither of which regquiras surgical
dutorvention given patient's increasing favers avar
the last 48 eight hosrs and increased loukocytasix
over the laxt 48 bours, No improvemant in sbdomingt
CRART,

So at this palnl, whet is yoor

LAS5 VEGAS REPORTING
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&k Worzening or lowerlny blood preesure,
higher Lachycardis, waorsening renal functios.
Rorsoning pulmonsry funcriens. Xnd sho didn't have
any of thoae things,

Q If we Qu to the rote on the idth, That's
at B:¢3. That's pmge 1600. Hax white blood count
on that dste was 2].10. Any afgnificance to that
tinding?

A Again, ip and of ltsalf, ao.

Q And then you state, "Pateient with new run
fevers and white blood count has trernded back up ard
abdeminal exax ax gotten a bit worse in terma of
being firm. Alosc, no response Lo fisets and ne
bowol activity. Will awalt trach today and likely
get repeat CT scen of ths abdoman tomorrow looking
for any incresse In froe fluid/mbacess or
devalopment of® -~ it should bo bewel obatruction, 1
SESLTE.

A Correct.

] *Or [rew sir. Discuasad with YCU voam.*

8o At this point, what is your
ss3sosment of the patlenc?

A Thet she's clinically gatting worse.

<} Baced on what factors?

A ¥ew running fevers, increased white ceil

LAS VEGAS REFORTIHG
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syocsskent of Lhe patient in taomx of her? le she
aeptic now?

[«] Agaln, depands on your definition of
septic, but you den't have to be soptic to taxe the
petient back to the OR. S5te had =igns and BympComy
that are consistent with & posaible lpak from the
colon or sose other otinlogy.

Qe Were there any signa ar symptomy of 5 loak
fram the colan prior ta July 15, 20157

A In the continvuz of her clinjeal
eveluazion, no.

Q Then you go down and state ~— BOIXY.
Withdraw that question,

&nd the basis for thal statesent is
what? Can you mxplain the bapis for that.

A Again, if you lcok at Lhe patient ic the
continuux of their day to day loprovenent and
elinical situation. If a patient hay a hole on day
cne, they're not going to continue to get improved
and show signs of loprovement day by day by day.
They're going te shew aigna of getring woraw
imediately. So inm & patient iw evan amoldering
Alang and dolog better and better, even (f jt's Just
step-wise, thee your sospicion 1z still thore but
{t's kind of 4in tha back of your hesd,
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If & patient all of a sudden tokes a
change clinlcelly, in which case, thmss last 46
hours, now she hes nol just had -- now, ahe's had .
splke in her fever. How, it's up thera and ataying
up there. Mnd it's not 101. It's 103. Xow, the
%hite count which was trending down slightly is pow
trending all the way up.

Hoz sbdominal exam ia worse. 7
repested the CAT Scan, which i3 vlearly different
frea tho one prior. &c 4f you look st the changey,
with w1l chesa factors on the Fatiest oo a
dsy-to-day bagir, it is not cne lirtle single item
peinte to thia versus the other.

Q You further stato, "Spoke to the husbang
regarding Lhe findings end the patient's oversll
condition, pstienc's spike in fever iz 102 nov.
Recomend explosstory lsparctomy with explantation
of mesh, abdaci(nal wash oui, thorough inspection of
antire smal) and large bowsl, possible colonic
lavege o remove Lnsippated contrast, possible bowel
reseccion, expleined furtler the risks,
coaplicstions or sepris and hv indicsted he wanted
to think about it furthsar and decide tosorrow based
upon how sha does. I notified ICU ceam of hushand'e
decianion®,

LAS VEGAS REPORIING
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1 den't koow his exact title at that time,

Q Prior to July 16th, did yon avar discuss
the patient with thlx Dr. Ripplinger?

A Dr. Ripplingsr was consvlted as a aecond
opinion asrii{er in thke patient’'s clinical couras.
Ee was the ooy that wanted the CAT Scan spocifically
with rectal coatrest. I don't recall having an
independent converaation with Dr. Ripplinger st all.

[+ Was there & maeting at the hospital of
sooe kind about Mrs, Farrls with the husband, you
aod 30mg of the adminigtratioa people, do you rceall
thar?

A I thin Dr. Mono, when we spoke, mentionad
that,

Q Has there a meoting with fexily and

Tospital 1 that you ?

A I don't recall whethexr I attanded or not.

] How did you -~ wall, Pr. Moao, did you
bhave a discuzaion with him about this pstient in
thot time frams, on July 16th?

X in regards to?

o Kea. Farris and her —- about har
gencrally. Pld you spesk --

A Dr. Monu and ) discusysd that the family

would be more confortable with having Dr. Ripplinger
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S0 you dpoke to the huaband end
indlcated it wan time to bring her back o the
opexating room on the 15ch?

A Corract,

Q ¥su that the firat cecomrendation for her
to ba taken back to the operating room st that polnt
oa the L5thy

A That I van ramember, yes.

Q And you starbe thal your comcerns for
further complications or aepsis. What did yon moan
by “or agpmia"?

13 That sha can develop sepals and
malti-organ tallure and dio.

Q So if we go to the next day, yer notm &t
11:39, *After discussica wlth pr. Mono, farndly wouid
be rore comfortabie with having Dr. Xipplinger
taking over as wurgical contultant golng forward, I
will continue to be sveilable if Dr. Ripplinger or
fanily has any further gquestione or 1 can sssiat ip
8Ly way. Otherwise, I will effectively sign-off for
now*,

¥Who is Dr. Mono?

A Gary Momo i3 a gencral aurgeon, who at
that time, he was wither chief padical officer or

vice-chief oedicul officor of San Marlin, I balieve.

LAS VEGAE REFONTIRG
achedulingllvreporting. con
702.803.9363

take over ar surgical copsultant going forward.

[+ What do you remember about thakt discuseion
with Dr, Menw, as far as where did it take place?

A I don't xecall,

Q Do you recall the substance of the
conversation?

A The substance was that the family was
uncamfortable with me continuing as surglcal
consultant on Lhe case. They didn't wapt me to bhe
by the murgenn deing the reoperat.ionoperation.

Q Wes the family prasont for any discuasions
betwesn you and Dr. Mano?

» 1 don't recall,

7] Bo on tbe 18th, ie that Lho laat day that
you were involved with the treatwent of Hrs. Farris?

A Yos.

u So when were you plonniny to taks her back
to the operating room?

A Tha aight priorx.

+] The nfight of the 15th?

2 Correct.

M. HAND: Can we go off for ascond,
0! the reaord,)
BY MR, EAND:

Q ¥e are going te Exhibir 6. It iy o

LAS VEGAS REPORTING
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consultation by Pr. Ripplinger an July 9, 2015. can
Yyou take a look at that,

K Okay.

o Have you seen thie note priar to todey?

A 1'n sure sone time doring her clinicsl
course, 1 reviewed {t, yos.

Q Are you able to review on the work
station, the nates enterud by other doctors or
hursos or parsonnel?

R Yes.

Q So looking at his noke, do you know who
requested Lhis consolt?

Q I think it was the family, bul I'm not
sura,

3 £o Dr. McEharasn, do you know him?

A 2r. McPherson £m an ICU doctor.

Q it seems lire he is the one that requested
it,

1 ¥here does it say that?

Q I ssya refering vo tho - 3 don't kaow
wko requested it but, he's in thers. 5o it Juat
2ays second surgical opininn?

A Yes.

Q And locking at hie notes, iC states,

*Fostopurstively, tho pstient b=gsn to do poorlyy on

LAS VEGAS REPORTING
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is chat normal tazpersture, low or high or acrething
elxe?

A Norxal.

Q Haximon pulsw rato iz 123. Ia that
normsl, low or hight?

A Tocr & person who 15 not sick it would -+
high.

Q And the blood pressure is 126/73, s that
normal hIood pressure?

A Hormal.

a A ther ho states, *Abdomsn, sbese and
gquite diatended. 5he kas some flcctuases in the
Brea of her incisionel hernia, which 3 beligve is
Fluid or alt berwean the resh snd skin. Her waungs
are healing ronarythemstous and there is no
drainage. *

He discusses the CT Zoan of the
abdreen that was done four days agc on July Srk, Ir
skotes, "The abdomen sud pelvie ghowed nome alr and
fluld above the mesh®.

Do you agres with that note?
E3 i would have to refer to the radiology
reporl, but I don't have any. rwason Lo except it
other thar that.

Q R3ssuming that che CT shawed air fluid
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ber first postopsracive day July 4, 2015, and waas
£irat trensferrcd to INC ane then to Intenaiva Care
Unil when gsbo wnz intubled leter on postoperative
day I. And she has coneistently had a relatively
elevated white blood cell couni®.

Do you agree wilLh that note?

A For what yov read, yeo,

Q "Her very firet white blood comld, which
was dons on July 4, 2015 wom 23.7. It has rexained
fairy conmistent in the gTeater tharn 20,000 and way
a2 bigh as 26,000 oo aouple of eocmzions”.

Do you sgree with thst note?

A 1 have oo resson to srgue with it.

[} All right. Then, *"Sho has baen on
ventilator since the avaning of her firat
poatoperative day®. And it 8ays, “She has nol: had
significantly elevated Temperaturv rocently, She
has baen tachyocardic®.

Do you sgree with that statemsnty
R To the best of my zecollection, yes.
Q ¥e're down to the phyaical exanination on
the next page. It stetes, *Eaximom tarperaturs over
the last 24 hours was 37.2 degress centigradve,
maxiyas pulam rate 4is 123. Bar hlood prexauce
mostly recently is 126/73, Tbe temperature of 317.2,

LAS VEGRS REPORYING
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above the wesh, is thers any medics! significsnce to
that on July 5th?

A N¥o. After a lsparoscopic repair, there is
typically air and fluld ebovi the mash.

o 8o in impreseion and plan, it stotes,
“Obese fems)s, who is atatus post repair of an
incisiona! harnia with placenent of meah, who 1s on
4 vaatilator with an wlevated whice blood ceit
count®. Ye statee, "I think chers 1k a reascn to be
concermed for possible leak frem one of tha two
colon repairs or an early agressive {nfection of the
mesh causing some of Lhe patient’s prabless*.

Do you agree with that note?

a Yea.

Q Then he etates, *X would recommend a
Tepeat CT acan of the mbdexer end pelvis done with
Intravesuus oral contumst and to balp rnle out leak
froz the colon®. Be states, *I think Lhere shopld
be 3 fairly low threshold for at least a ddognostic
lsparoscopy or mven laparotomy if there are e&ny
significant abnormalitiss noted on the CT acaa.
Expecially, Lf thece i3 incresse In free fledd ia
the abdomen. I weuld be sconcerncd for passibie
bowal lear”.

Do you sgrue with that agmessent that

LAS VEGAS REPORTING
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he states?

A Basicslly, yes.

a 0 you don't remenbar if you discussed
this with hix? You don’t think you did?

A I dos't think we did.

Q Now, I'm going to show you what I have
marked as Exhibit 13, which is an operative report
from July 16th by s Dr. Elirabeth Hemdlton. Do you
know Dr. Hamlltan?

A Yas, I did.

Q Is ahe a general surgeon?

A Yes, she ia.

Q Can you take a lock ab that. Date of
aperation done on July 16, 2015. Have you acen that
operative report prior to today?

3 I don't believe I hove.

Q Precparative diagnoses, perforated
viscus — wall, i you want, let xs give you a faw
minutes to read through it if you have nor seen it
yet. Ncould you 2lke thatt

A I don't think it's going to make a
differance.

(4] All right. She does -- her pracperative

diagncses; parforated viscus withk free

intreabdominal air. Sepds, respitory failure,

LAS VEGAY MEPORIING
scheduling@lyreporting, con
702.803.93¢€3

oesns by nol lmproving.

Q She goes on to alate, *Patient was
observed of véstilator asd recefvad i Lracheostomy.
She continued to have evidence of aspains with fever
and lwukocystosis®. And thon, "Repeat CT Scan done
on the Iith which demonecreted significant fres air
a5 woll as sare free fluld and concern for
perforated visou®s. Aand than Dr. Hamilionn stateas,
“Dr. Rives by report on the 16th notified the
patlent rLhat a repeat trip to the operating rvon was
in order*.

Anything you disagree with that note
that T just resd?

A It depends upon when she fult that the
psticnt had evidence of sepoiec snd fever. I asauwe
it was the couple of doys that I referred to
proviously. Othe:r than that, no,

¥R, COUCHOT1 Ihe other thing you
talked -- the tlwming, shs has wrong. You
slready Lestified you recomesnded surgery
surgery on the 15th; not the l6éth buL it ts
kind of a minor pont.

TIHE WITHESS: Well ahe is zeferring that

it vae repor:ied on the 16th,

LAS VZOAS REPORTIHG
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mnasarca, faver, leukocytosis, recont insisional
hernia repsir with proathatic maah, previocus
incisions hernia repalr, and then overwaelght.

And ohe —- her peatopsrative
disgnoses appears to bo the =zame. And her procodure
perforoad; exploratory laparotesy, reecval of
rroathetic oesh and wgshout of abdoren, pactial
colsctomy and right ssconding colan ang ileoatgamy,
exteneiva lyois of adhesiona over 30 mimites,
rotention suture placement, decompression of the
5%oGl frec the right colon inta the ostamy, fecal
disiwpactior of the rectun. Dz, Ripplinger was the
assizcnt suzgeon.

Going down on Page 44,

"Dz, Ripplirger bad heen called for » secnsd opinian
for thia patient wao ix not iwproving in the
postopsrative period®.

Do you agren with that note or
disagree or something elar, that sho was not
improving in the postoperitive poriod froe the 3rd
to the Sth?

A Specifically, tho aentence, "My partnar,
Dr. Ripplinger has boen called an 7/8/2015 for a
second ppinlon for this patient who is net isproviag

in the postoperstive perisd, I don't know what shp

IAS VEGAS REPORTING
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MR. COUCROT: *By report on Lhe )éth
notified LLe patient that a retutn trip vas In
order*, that actuslly occurred on Lhe 15th,

TH3 WITNRS5: Well, thot -- that part i1
Lroe. %oll, it depends on kow you msan by
report. I didn't spaak to her about it, ma she
is maybs getting that Irom the nuzse. 1 doa’tl
know.

BY M. ERXD:

Q Going down, Pr. Homilton seya, "The
patlent had sgverc ooasarca. Her phdomen way
incredibly taut Lo the point wher it was bympanitic
and litarslly losk like you coul balance & quarter
tff of dc. She 2aid she had discantort. Sho had
evidenca of perltenonitis and she had a midline
wound that waz just %o the right of widiipe”.

Going down further, she states, *Bhe
was febrile, her pulsc was cnly in the 88n. She had
& leukacytoais of about 20,000, 1 reviewsd the OF
Scarn personslly”. And than she yosa down ta state,
*Daclalun was made that she had perforation and
likely perforation of tha colan from the provious
coloh injuries®.

And then they decided to take Ler

bkck to the operating room. And she statex Lhatb
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they were tricd to ger rid of the source of
tortisued sepmis in the patient who Lr faillng.

Bov, guing dowm to the actual
proredure, which ls on the next page, she statues,
"Ser sbdamen was distended cut like a tiny mountsin.
It was very abuormal appearing. In addition, she
had severe snasarce, 1 decided to approach tha ezea
of sbnorxalilty fromn che higheaz yield arss®. And
then ske scates when ohe opened the inciaion she got
a4 rish oz alr.

Rod further, she statea; "The
poritoneon was extranely thickened and it almoal
sesemd o be cavity in there®. You see where I'm
reading, Dr. Rives?

A Yes.

Q 1 xm doing thiz in detall beoause I don't
kzow if you saw it. It just want io put it imo
context. S0 there was no oleor feculent apilling
out of the ske once mash the vertieal incision was
opened, bul I ¢ould goe s feculent mltting oo the
wmash and purulence in feculent aicting within the
cavity of the iswvel of the mesk.

Do you have any indlcation how lonhy
that feculanr would be sitting on the maeh prior te
har operating on tha l&th?

LAS VEGAS REPORTING
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about & qusrisc alze or sboct a 2.5 to 3 am hole
vith semi chronic appearing edyes. Arcund it, Lhere
¥os sctive leak of green feculent materisl snd Iree
LIS N

Do you have an opinion as te when
that hole spresred thet I'm referrlng to, 2.5 to 3
centimsier hole?

FR. COUCEOT: Objection., Calls for
spoculation, Eeeke uxpert opinion,

1'm pot golng to let him give a retrospect
of ihe anslyeis. If he had thoughts sbout what
Le wip doing at the time, I mesn, 1 think
you're entitled to Lhal.

But 2 for ao what he now thinks, 1 think
that's kind of within the purview of our
experts. I'm not going ta ba disclosirg hinm as
an expart. iHe wan't be offering suah epiniofia
of that al trial,

HR. HAND: Ho's not going to'be —.but the
thing is undex, you koow, ¢in, he i¥ an expart,
He's operating on pasple. And 1 think I'm
eritled bo oxpert opinions, whether you
disclose hinm ax such or aot bocause, you know,
Le is, by all {ndiceticms, he 2 an expect. Me
i3 8 surgess, He doas the surgery. And I
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MR, COUTHOT: I'm juet going to object.
Calla for speculation.
If you know ik, you can apawer.
THE WITNESS: There ix no way for me to
answer that.
BY MR. HAND|
Q 2ud she goex on to state, *The mush waz
nol, woll incorporated. I &nuld see the perple
plastic tackers.™
Do you have an opinion ap to shy,
kssuning this is correct, the mesh was not wall
insorporated when she operatnd on the iEthy
MR, COUCHOT: Objection. Calls for
epeculatien, Lacks foondation. Calls for
expart opinlon.
THE XITMESS: Basicolly, it's tao early
for the mesh to incorporzte Poetoperativaly.
BY HR. HAND:

Q And ahe states, "I can mee purple pisstic

+ la thet bing that would be an
vavsusl finding in gpening a patient laparotomy?
A No. I uvas the BscuceStrap device and
thoss-are Lhe purple tackers for that anvice.

[+ Furtber down, it asye, "Underlying thia

was what Lo ba the t erae colen wish

LA8 VEGAS REPORTING
scheduling®lveeparting. con
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think I'm entitled to ask bim, you. knpw, his
opinions on, you know, what the result of thim
85, You can chiect, but I yats to brirg
peoplo back fox deposition and otnff lixe that.

HR. COUCHOT: Well, twe thoughts: One,
£irst, let's £4nd out if he does. And then v
can figure cut ST we'rs golng to fight over it.
And then secondly, we just have been down this
simllac road. Ln the Sinusr cake and, you know,
overy jodge is diffarent bet essmentially the
outcoms thal we got In that gase was, no
prosent opiniens hut you can give cpinlons thar
you formoipted ot the time.

And the thought process that we srgued,
snd Judge Emith sgreed with, was ssaentially,
yan Know, st thiv point we hava had it
raviswed, wa have spoken witk him, our cxperts
hove ccme up with = informatfon, RAnd to the
#xtent wa'ze basing information om his opinicax
are based on thome things, that's
attarney—client privilege, work-product atursf.

8o first, do you have ap opiniaen in thar
regard?

THE RITNZS8: I'll ba bonest with you, I‘m

losl sbout what you guys are asking msking.

LAY VEGAS REPONTING
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¥hst are you talk abont?

B Can you rrpaat the goestion
and thea we will see If ke bax an cpinlon and
then we well —-

{Record read.)

THE WITHESS: 1 don't think I cen make an

opinion sbout that withaut severs speculstion.
BY MR. HAND:

Q Okay. Do you ase later then, "she had &
coloatany?
R |
- it
- L L L IR PP T 2
felt that a coloatemy*?

Q Yeb.

.3 Okpy, I'm these.

Q k1) rigbt. It says - I'm st the last
pags which is 48. “Wa brougat out an pscending
colon colostory, whiech this morning ia pink mnd
viable and actually iv sirsady funcrioning”. You

sse whare I'm referring to?

1.3 & =t et L the Bxxmerry paragraph?
Q Right.

A Corroct.

Q &o -~

LAS VEGAS REPORTING
achedulingdivreporting.con
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Did yoo read the whole — or reviaw
tbc whole chart from ber adnissicn record from the
surtgery frem July 1% onward?

: Her entize madicsl roeord?
a No, ! did not,
Q Ars you aware ol what her condition wae
when ako was diacharged?
Mo, 1 do not.
Q I went go through this. T'm 4uat going --
thiz has been marked an Exhibit 14. It is besicslly

the conguliaticn pragress notos from July 4th up

A He'n a hoapitalipt.
Do you know him?
. Yea.
a And do you sme . 0 ot G Tl b
2239,

Okay.

LAE VEGAS REPORTING
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b Wafr. Well, tha:'s confuslng becanse mhe
writeg, "Which tnis mornlng is pink and vieble and
actusily 48 alrwady functioning.™

& I zhink she azid aftar Lhe colostomy.

A Tt sounds like szhe's incorporating her
postoperative note with her oporative note,

Q Do you have an cpinion as to timeframe
whara Lhe recperation wouid have aveided n colostemy

the pationt?
KH. COUCHOT: Objactioa. Lacks
fourdslion. Calls for am oxpext opinion.
IHR WITHESS: -

| PR ARy P FR

R T P R T
wauld buve beon likely to have an ostotowy.

Q Why is thatz

A Becausr if you txy to repalr a piece of
bowclel ipitially and {t Ieils, it usually faile for
various ressons. If you try to just sleply ropair
that, you're risking anothes leak and a whole orher
problen. So the more dirsct and safsat route is to
resect that and bring ovt an ostotomy.

Q Xow, have you asen mny racoxds

PLAETN e edthiae fiy

LAS VEGAE REPORTING
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[+] Do you aec where he xakes a pots, white
bleod count -- well, on 2237, he ssys, "white biocod
eounl, 21.7. And tken on 2239, he mnkes 2 nale,
*probable acpsiz®,

Did you svor discuss this patient
with Dr. Axbar?

» 1 did, but 7 don't have any recollection,

Q 1f you did diecuse it, would that be
somothing in your cradition —- you know, nommakly it

wLil e on The wrtas g

that day.
Q Are you xble to review that note in
your -— when ycu go ses the pstient?
& Yen.
pid you attach any medical signilicarce to
his .- of probable scpsis?

Mid it give any helightcoed neces pf
awarepess 4x to the ponnible sepoia?

i dan't kpow 4L 1 was xware that i -
monticnad smpais or not. I don't have s
recollecrion of it.

. by Tt a0 e e IRPLEE I ¥ ")
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oote by Dr, Mooney os Page 40,

& Which page?

Q 1f you look -at Page #D. It's down af the
bottos thare.

A 22407

@ Ho., No. €0,

A Just 407 They're not in order, That's
ckay. I got ir, Blectronically signed by Mobnay,
Kenneth.

[+] Yerh. Do you evor recali discusaibg this
patient with Dr. Koaney?

3 T probebly did; but ¥ don't have an
indepsndent racollection,

e 2o states at that poiny, “Patient aware of
oh guarded prognosis®. Do yau ses chat note an Page
{01

A ©Oh, o7 top, =“Patignt gware of Tuarded
Frognosie?,

[+] And 1F we go Lo Page 31 -~ it's aomewhera
in there, but Dr. SBaikh. Xs Or. Shaikh an
infectionous disease phymician?

A Thixe Lo a couple Dr. Shaikha.

Q Faroog Shaikhy

A T would have tu vae the nota. I went ail

the wmay to 34,

LAS VEGAS REPORTING
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Q Wnat ie facal pmritenitia?

1 Basicelly, it's ssying a leak in the
ealan,

Q So from July 4th op until July 25th, when
You wars not treating the patieni anymore during
that Lime period, how did you rule out faca}
peritanisiasy

R It's ot that iz wus ever roled ous. It
vy slways a consfderation. Tt wes o matter of the
patient's clinteal course, what her atdominal exam
looks 1ike, what ber lab reaults were }iko, what har
blood preasncs, hesrt rats, ventilatocy statvs, what
the CT Scan showsd, what the radiology of the repart
showsd, Jt's a combinmtion of all those facters.
Eothing 14 ever ruled out txesplotely until the
perient s out ot the hospital, eating, and
elisdnacing.

Q Then € we go to -- there ik a note from
Dr. Skaikh on — ler oe go back for a second. Also,
or. fhe 4th, there is a nots froo 2 Dz, Syed Zeidi.
Do you know Dr. Baldi?

) fe 3s o cardiplogist, 2t Looks like.

A Thera has to be an easier way for »e to
ind thase put. These nze not in any reeord

whatsoavers, T wemn, you have Lhoo labeled aveh,

LAY VEGAS REFORTING
scradulingdlvreporting. eon
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Q Page 31.
A Yezh, I don't -- let's ses. Hare ! ia.

Infectious disoase consultationy

Q right.
Aad do you know know Pr, Faroog
Shaikh?
R Yes.

Q Do you recall diseussing this patient witch
Pr. Shaikh en July 4th7

A I'don't hsve an- icdependunt repollection
of chat,

Q And Dr. Shalkh states -~ if you go to Fage
32, sopossaent and plan, “Stacue post reduction of
inearcersted incieional hemis, -operative nick to
Lhe ¢olon and repair. How with postoperative
abdarinel pain, disteation, Bepsis, lenkocytosia,
#nd fsver. Thia can roprosant fecal peritonitiav.

Did you review that ripte during that
tioefreme?

A I don't recall.

Q Wocld that cause you any contern if an
infoctionous diswase doctor is making & note that it
could be facal peritondciu?

A No, beceuse I waz considoring tha sams

thing already.

LK VEGAS RIPORTING
#chedul ivgélvroporting. com
701.803.336)

bul.
MR. COUCHOT: I found that particular one.
THE WITNESS: Is ita that okay?
¥R, BAND: Sure. Whatever is emsier.
THL WIIMEES: Yexh,
BY HR. BAND:

Q He makes a note of scidoris. What lz
soldoain?

Q Roldosis is a guneral terz mascing that
the -~ from 3 cardine stendpoint, » remal
Atandpoint, the patient'x situation is nore acimotic
than it £s Akoline snd not back to hesosvasis,
Aoidosis can be caysed by — there Iy a lang list of
diagnoses.

Q Yeah. If weg go to the note of
DPr. shaikh, the infectious diseasc doctor an Lhe
5tk. Are you able to pull it our there?

MR, COUCHOT) Mhal ie the Bates otamp?
MR. HAND: The Batss stasp on thar ia

2194,

TES WITHESS: X've qut chat.
BY MA. ERND?

Q Page 2135, ke states, “Couree worsening®.

And again sayy, *This can rapresent fe¢al

poeritenonitis®. This fa on the Sth that we'rm

IAS VBGAS REPORTING
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taiking now. And then, "She's sisc developing
respiratory failure, intubated, TCV, rbnormal
disteation™. And recommends abdaninal imaging and
CT Scan.

11 we go dovn, there {5 another

doctor iavolved, Dr. Tanveer Akbar,

A Hg is 3 hoapitalist.

[ Okay. O¢ the Seh, ha mentions an acote
tidney Injury, AK1, does that masn scute kidney
injury?

.Y That's correst. Page 2210.
Blectronically signed by Akbar, Tanvewr, /5715,

Q Yex. An scurs kidney injury, is chat

scmething that 18 within the reals of expected
cocplications sftec Lhe surgery?

2 Yes,

Q Why is that?

A

Any hypoglycemic atate would cause -

patlent to have acute kidney injury.

Q And wa go to Page 211B, This ia also on
the ~~ it's on the §th, I'm BOIrY. Dr. All, what
kind of doctor is Cr. Kaures Alis?

3 I don't recognize the name.

o I believe ba'a on internlat, hospitaliat,

And then on Page 2147, it's down qQuite & bit, 5o he

LAS VEGAS REPORTING
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702.803.8163

Q 8uch as?

A Aspiration, cordiac, postoperative or
intracparative complications. Those are Jusr a few.

Q Did you conaldar hWiprsrchy of the cause of
tho scpois 23 to which i¢ more likely, and which i
1eos likely?

A ¥hor dealing with sepais;, we're nol 3o
much concernad with what S5 the source as ix, like I
sald befcre, treating the sopsis and getting abead
of tha s=psis 20 the patienl. does not go into
milti~organ failura. 50 ot that polnt, we have
kidnay, reral, puimunary, ID, everybody on board to
tey to get e bold of Bow Lo Lrmat Lhs sopyis.

Identifying the vhat fa exactly
cavAlng the sepsis ip sort of ascondary at that
point. My concern was ralsted to the sbdonen pore
thar. snything else as tho possible acunres. In cther
words, il waa not my scopo of prectics to figure out
whether it war cardiac, pulmonary, olic,

Q As a ganeral proposition, will Bepaia
resalvs without acurce contrei?

A Yen, it can.

Q Can you explain Low that can hoppen.

A 1 will givo you an vaample of peopla wha

develop appendicitis, deavelop asepsis, don't have

LRSS VEGAS RLPORITING
acheduting®lvreporting. com
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msked @ sote, lopraszion and plan, diagnoasts, Jrly
5th. This ia » later note. Does he srate sepsipn?

A ¥e actusily added on to tha note and
repoptilated it.

o] Right. and then on July 6th, he sayn
tep3la. 0o you recall reviewing this note during
tho course of trsatment of the pationt?

A T have no independent recollection of
reviewing this note.

Q If you raviewad it, wonld that give you
eny concern that she wes a septic patient?

A Ho, becausa J thought she was in sapsis an
the Sth anywsye.

[+ Okay? You felt she was sapilc on the S5th?

A The day sfter surgery?

Q Yeah?

A Meli, let's see. The day of Jurgeary swas
the 3rd. So the 4th ard 5th, yeah, you can say ahe
was in aepals at that point.

-] 8o at thaet point, did you determins what
the source of the sapsis was?7

A Mo,

-] Sow coro you dida’t deteralpe the spurce?

) Because therc are conslderstion for the

spurca.

§ RIFORTING
schadulingllvzeporting. com
702.807.3163

surgary, and it heals up on its own and the patiant
rocovers. The the same thing happans
microperforation diverticulitis. We don'y oporace
on those much anysors. We glve thom v,
ancibiotica, Tho body hesis itaelf tp. ¥e don't do
any quote/unquote "squrce control® In thoase casea,
And they resolve spontaneously.

[+] And Lf we go tc the same day, Page 214%9.
Dr. McPhearacn's ootes. It's July 6th. And Pagae
2149, dosa kz state — make a pote slsp of sepale?

A He wakes a diagrosis of sapsin, yms.

o] And do you agree with that disgnosip?

A On the 6th, I don't recall whether I
agreed with it or not. I wowld have to review xy
notes again. But {f you potise, nost of tha notes,
they contingo the sare diagnosia thraoghavt the
ontires loanght of stay. They rarely chango those.

Q In teras of zepsia?

F 3 In reqards to any ol the disgnosas.

[+ Is thare & zrogon why or in chat standard?

2 Without aditorizlising? I think it's o
lsey physician, quite honestly. [ have hed potes
way, “poaading aurgery®", and now the patfent is 10
days post-operative.

They don't change a fot of theam in

LAS VEGAS G
tchedulingflvrapocting. com
702.803.9363
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the progress note on tho computer, Ikey kind of add
to itv. If that make sensc.

o] If we go to the Pége 2033, t's a note by
Dr. Shaikh, the infectiorouz diseass doctor an the
7th.
Rapeat that page nurber for me, pilease.
2033,

» 0o »

Dr. Shelkh, 7/7/2015%

a Right. Agein, like you mantioned before,
he repeats — the firat pote, ho says *S52-year old
fexple, stacur pozt-reduction of {ncarcaraced
incisiona)l hernia, cperative nick to the colon and
repair, now with postoperative ahdominzl pein,
diatwnticn, aepsis, levkocytosis, and fenever. This
could rwpressnt fecal peritanitis”.

And iF you go Pege 2034, he atatas,

*Couroc worsening®. Kow, we're on the Tth., Do yos

sgres with that + “Couras ing®7

A ¥o.

>] Why La that?

A Well, I don't kpow hia reasoning for why
he thooght the patisnt was worsening. 1 never spoke
to him about it, sa far as I can resember. And my
recollection of what we roviewed fror my progress

notes, that the patient was alightly improving st

TAS VEGAS REVORTING
acheduling@lvrepactiog. com
702,803, 9383

o  Why iz that?

A Becaure it's not his job to exas abdomans
that are svrgicel.

Q So oa Lhis date, the 8th, Dr. Shelkh,
{nfectiorows discess doctor, note that Lhe patient
in septic. Do yos agrue with that note?

13 From oy standpoint, I don’t know how to
answar it. Frow my recollesction of my progress
colea, 1 donw't know what he means by aeptic. T
didn't spoak to him., I don’t have an {ndependent
recellection of it. I cannot anawer thet,

[+] And Pegw 1901, it's » note from July 9th
of Dx. 8haikh., Oa that note, he repeace, “Abdeman
renains distended, silant, and surgical®. And there
is no change on that aste.

Going to July i0th, Page 182%. ODr.
Yoward Broder. Do you know who Dr. Roward is?

A The name sounds familiar. And I doa't
know if it is Dr. Bredar or his PA. But go abead,
Be is cerdiclogy.

Q Be makes 3 note on Page 1929, diagnpaka,
sepris. Da you agree with that diagnosis on that
datwm?

A On the 10tk?

Q Yas,

LhE YEGhS REPORTING
schedulinglyreporting. can
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that point.

Q And then 1f you go io Page 2037, Dr,
McPhearson's notes, toptinuts to siy —- nake a note
that the patient is septic on -- that's the 7th. Do
you soo where I'x referting to?

A Yes.

Q Do you agrow with that assesdment, that
abe’s soptic on that dey7

) Ro.

[} And why is that?

A Recause pulnonary-wise, she was improving,
her kidney function was improving. And har heart
racte, I think was contrelled. Hez blood pressure
was more stabie,

0 Now, uueqotn—\:h:nhunutaby
Dr. Bheikh, infectlous dimease, on July bth on
Fage 1974. It startas - be repasts the assassment
and plan from pravicus. And he makes & note that
the patiant ls developing atute renal insufficisney.
Acy medical significance to that note?

1 Iz and of itself, nona,

[+] On Page 1375, hu says, “Abdonen remsins
distended, silent and surgical”, Any medical
significance to that note7

A FYom & non-surgeon, hone.

LAS VEGAS REPORTINI
schedulingflvzeporting, com
702.803.9363

A I don't recsll.

Q And 1f we gu to Dr. Shaikh's note on Fage
1867. Gtates no chamge and the the course zays
worsgning, Do you aee where L'k referring to?

A Ro.

Q You're on Page 18877

H Yes.

<] 1t 15 sctually page 1862. Ha mays,
covres, worssiing., Do you sew that, Dr. Rives?

A Yes.

Q Az of thar date, did you agree with that
sasesament by Dr. Ehalkhi

A 1 did pot speak to Dr. Shaikh about thegse
orvermapts, an far as I can recallect.

a On July 10th, wvas her conrse worsoningf

A Frow ny progress notee, 1 dan't belimve
0.

Q And there's La s note, This is {5 Page
1830, Her nams is Xibby, Doresn Dibby? Dc you kiow
her, Dector?

A It docan't sound femlliar et all.

[#] Oo that note on Pags 1838, there is :
dingmoais of gepeis. Lo you see that?

1.3 1 do.

a Do you agrew with that nete of tha

LAS VEGAS REPORTING
Echaduling®lvreporting. con
7D2.803.5363
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dimgnosis of ecpsis on tkat date

A 1 bave no ides of what she made that
disgnosies af aspsis cn or whethar she made
diagnosia. I did not aposk to ber, and T dan't have
2 recollection of it.

Q Then we go tc Page 1766, July 1itk.

Again, he statss, "Ho change. Abdomen rexains
distended and porgical®.
Do you soe that?

A Is that che date of the 7/7 on hia2 notes?

Q Right. And than as a continuatios, where
7/11, ho atates, "Fevar 39.) co J9.4. Ko change in
&bdoman, 1o facea yat. €T chest and ebdommn®,

Do you see what I'‘m referring to?

A Yez.

Q Okay. Do you sgresar witk what he says, no
changs ap July 11th?

A In her pbrpmer? On bia exan?

Q Yen.

A I didn't cxamine it with with him. I have
po idea. From my exam, 1 think she vas starting to
Lave changes. 1 would have to reviev my progrems
notes,

Q If you 9o to Jvly 12, Dr. Shsikh,

Poge 1758, “Iever remairs, no pressar, no feced,

TAS VEGAS REPORTING
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ntardpoint, heving reviewed my own progress notes, .
goeaa, maybs guarded may be appropriaste.
=] On Page 1573. This is & aote from .
Dr. Baldd.
A I cannot find that ona.
Okay.
15737
Yaa.
Yeah.
lat me J0o to Pago 1581 thaa.
Alko Repentish,

Is sue on Infectiooous diamesse doctos?

o ¥y £ > 0 » o

>

Yan.

Q Does she makes a note of postoperative,
abdeminal distention, sepsis, leukocytasia, snd
fever, question park, fecal peritonitim?

A Yes.

Q Bid you agrece with that asseasranc by that
dactor on that date?

A I didr't spook to Dr. Rebentish, sz far am
I can remember. I don’t recoll whetber I reviewed
thie noto with her o not.

o Then we go tc 7age 14%8. This is i» &
noerx by br. Mooncy. Goex to Page 1307. Do you have

that, Dr. Rives?

LAS VIGAS RAEPORTING
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micor ponding fros yasterdny®.
Do yon agree with that note?

A ¥ell, let me withdcaw that,

[+] Lator on, it says course worsening op thac
page. Do you agree with that asssamant?

A Agpio, 1 dan't know what ho's referring
to, case warseaing, I dida't speak with him, T
don’t hsvs an independent recallection about that.

Q Go to Pego 1590, Dz, Mooney on the 14th
of July.

A 15, what?

Q Fage 15580, Dr. Mosney.

a axay.

Q on Page 15%), he notes the white blood
count —

A -+ on Pzga 51

Q ~~ he notes the white blood sount ie 110,
And 1£91, "Huaband avarov of guarded prognosis and
omed for trach®.

On that day, was her prognowis

guardad at that time?

A Woat. date?

Q Oo the 14th of July.

A Noll, A, 1 didn't discuss on what he meant

by gmaxded, as far a5 I can recollect. From my

LAS VEGAS REPORIING
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A Cezrect.

[+] On that page, doos he make « nole that the
patient’'ns io critical condition?

A Yes.

qQ Oo yor agroe with that assesswant on that
date?

A 1f 1 remembex correctly, having reviewed
Wy Progresz potes, that was the cdate tbat I Zelt
that she needsd to go back te the OR. So I would
say yes.

{Off the record.}
BY HR. HAND:

Q br. Rives, what is your understanding of
the standard of rare applicable to the trustment of
this potient,

MR. COUTHOT: Well, I am goiny te abjnct.

It calla for an expart cplaion —

HR. HARD: Well lot 3¢ deine it.
BY MR. BARD1s

Q Weuld At be & remgonable phycleion under
Lthe cizcuatances? Does that sound —

A It sounds vaguely like that. There axe
some parte regarding the comcunity, berein, av
ceters, et ceters. Vague.

[] 5o do you fesl or have the opinion that

IAS VEGAS REPORIING
scheduling@lvreporting.com
702.803.53€63
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you mct Fhe atandard of care in your treatment of
Hem, Fereis?

EURBGS: 1'm going to objest. Agein,
wa're oot going to disclose bz 65 en sxpert
opinion. 1 will let you apswer that narrow
guestion, though, as to whather you beligve yov
reeched the standsyd of cars — or whether you
were within the stendord of care.

THE %ITKRESS: Yes, I was ¢ithin the
standard of care.

BY HA. KAND:

Q hnd why was thet the baslo fox that
stEtexsant?

3 Becausr Lhet is what is reasonable and
oxpected of a properly trained surgmaon.

] Oxay. I want to show <his exhibit. )
Patbology reports fram the Homiltoo sorgery of July
isth,

A Surqical pathology report?

© fed, Bave you sean that prior to today?

A 1t's in my office notes; I belisve. 5o I
prebahly lonked at it at some point.

Q Could you look at the —- if we look at
the —— it starcs at Page 8302, And I belicvc there

were -~ it's Dr. Darxen Hheeler, under groso

IAS VEGAS RIPORIING
aschadulingdlveeporting. coa
702.803.3363

spparently,
< Do yon have any opinfian as to the cavse of
these holas in the bowel?

®R. COOCHOYT: Objection. Calls for an
expert opinicn. I'm not going ta let you
answer JI — bur de you have an opinion?

TRE RITMEEE: It’'s hard to say without
vpeculation. He pentions ulceracion, And his
diffarsatial includes ischemin, zore
diverticulicvis and/or prior procedures of
surgery. OLhur than thet. I can't commen:,

BY HR. HAND:
o Whore 13 that Aamilton zeport?

Looking at Dx. Awmllton'z report, iZ
you can look at that again, Doctor, real quick, Ba
yoo ges, we are at Page $242, findings No. 3, that
Or. Hamikton found & quarter size or 3 centimster
hole in the transverss ¢olon anteriorly asscciated
with staples in the colon wall, Is that an
indication that thwe ateples didn’t hold that wero
put in during the surgery of July Ird?

MR, MHAND: Objectlon, Lacks foundation.
calls for ap kxpert opinion,

THE STTNESS: Yes, I kave no idsx to krow

chat witheot spacolation.

TAS VEGAS REPORTING
scheduling@lvewporting, com
702,803.9363
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gsubmirted, found three defecrs ip the colon. Do you
ser where I'm referring to?

R *Ihree focd of colonic vlcerslicm with
tranmmural scule inflammstion and perforetion. Sec
comment”.

Q ALl right. It =mays, "First defect iy
loctated roughly within the nid aspect, mossurgs 2.0
x 1.6 o2 and the borders ars inksd cranges”.
®eit. You're on the next page?

Yeah, Page B303,

And approximately whezs on the page?
in the midais.

Colpn, serosz ~- which?

Yes. Wharse it srarts seross.

» O » O » PO »

Beroaa, okay.

Q It stmtes: "The first defect it located
rapghly within the mid aspect, meossures 2,0 x 1.6
em, borders are inked orange.®

A Corruct.

o Okay. §ind then thare 1y a second defest
locatad, measuring 3.7 x 3.5 am. And then there iz
a4 third deaffect, located 1.% ca from the green
inked margin., Ba my undnrstending resding this,
thare were three lioles in che bowel.

R That's vhat the pathologiast found,

LAS VEGAS REPORTIRG
schwduling@lvreporting. cac
702.803.9363

BY MR. HAND:

'] ¥ould you have any cpinion sr knowledge sa
to when the staple iine gave way?

A Zased upan her clinical cgurss and
covdition, I would gquosstimate st aame time
postoperntive day miybe mix oT asvew, some time
around thers.

4] What is the pusis for that?

A That hier oarlier courss improved, that her
CT scans, the firat two sucesafolly ehowed
iwprovemant, that she didn’t have an alteratien in
course until about the, I think, it was the 1lith or
1ith, wo dizovesed when she stsrted hsving fever, a
higher white count, & change in her clinical course.
20 I would suppose that's when it coourred.

-] Is thare any action or precauticn thst
could have been taken before July L6th that would
have prevenied holea in the bowel?

" MR. coocKOT) Objection, Calls for
speculation, Lacks fovndation. Calls for an
cxpert apinion,

TKE WITNE8St Again, I cannet nmake an
opinion without speculstion.
MR. BAND: A1) right. Thank you, Dr.

Rives. I hava nothing clse.

LAS VEGAS AEPURTING
schedulingdlyreporting.com
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MR. COCHOT: Thank you.
{Hhexreupan, Exhibit Ko. 16
narked [or {dentificarlon.)
-cDo-
(Whereupon, the deporition

concluded et 2:1) p.pm.)

LAS VEGAS REPORTING
schedulingElvreporting. com
702.603.9363

CERTIFICATE OF REPDRTER
SIATE OF NEVADA )
COUNTY OF CLARX }

I, Yvatte Rodriguez, a duly casnimsioned
¥otary Publice, Clark County, State of Nevada do
horelhy certify:

That I reported the daposition of
BARRY RIVES, H.D., coamencing ob October 2§,
2018 ar 10:17 a.m.

That prior to being depossd, the witness
vas duly sworn by me to testify Lo the truth;
that I thurusfier transcribed my sald ahorthand
netes Lnte Lypewriting) and thet the
typewritten txanacript i3 2 completo, true, and
aczurate trpnacription of =~y eaid shorthand
notes,

3 furtber sertify that I &3 not a relative
or employee of counsel or any of the parties
nor o relative or wxployes of the parties
Luyedved in said action, ror s peraon
financially irteroated in the acticn,

I¥ WITKZES WHERECY, I have set my hand in
nmy office in ths County of Clark, Statse of

Navads, this 30th day of Cctober, 2018.

XUETTE CCR NG BED
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CIRTIFICATE OF DEPONERT
PACE: LINE CHANGE REASON

1, BARRY RIVES, H.D., deponent herein, do
hezeby certify and daclare tha within and foregoing
transaription to be ny daposition in said actiony
undar panslty of perjury;s that I hsve read,
corrected, ard do hexeby affix ny signature to maid
deposition.

BARRY RIVES, M.0D,, Deponont Datc

LAS VEGAS REPORTING
scheduling@lvreporting. com
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DISTRICT COURT

CLARK COUNTY, NEVADA

VICKIE CENTER; THOMAS CENTER,

individually,

and as the Husband

to VICKIE CENTER,

Plaintiffs,

VS.

BARRY JAMES RIVES, M.D.;

LAPAROSCOPIC

SURGERY OF NEVADA

LLC, A Nevada Limited-Liability
Company; ABDUL-SAMI SIDDIQUI,

M.D.; A.S.F.
YANN-BOR LIN,

SIDDIQUI, M.D. LTD
M.D.; WESTERN

CRITICAL CARE ASSOCIATES

(WANTANABE),

LTD.; MIR MOHAMMAD

M.D.; ANTONIO FLORES ERAZO, M.D
DOES 1-45; and ROE CORPORATIONS
1-45; inclusive

Defendants.
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Page 2 Page 4
1  APPEARANCES
3 For the Pla.;.nti.ffs: WILLIRM R. . Esg. 1 VIDEO DEPOSITION OF BARRY JAMES RIVES, M.D.
3 ggg%xske & mkli‘ om: 2 Rpril 17, 2018
Boward - Parxi
Suite 500 v 3 THE VIDEOGRAPHER: This is the: beginning of
¢ m}t“’mu.d;ﬂss 4 media number one in the deposition.of Barry James
5 ?j’ddmfm,mw o Prea, emt siadiqui, K.D., and A.8.F. 5 Rives; MD, in the matter of Center versus Barry
6 mm' ESQ- 6 James Rives, MD, held at Brenske, Andreevski, Clark
7 :322::—:;— Sahara Avenue 7 Bill, Today's date is April 17, 2018. ‘The time on
8 g 32 Nevada 89102 8 the monitor is 10:59 a.m. The court reporter is
as,
9 i nikeesaent) «cam 9 Angela Campagna. And I am Marc Zamora, the
0 e e St B et |10 videographer, an enployee of Litigation Services.
qq TORSS ERRID, MD-lHARL D. RAVRATIN, ESQ. 11 This deposition is being videotaped at all times
John H. Cotton & Associates - ;
12 7900 West - Av:ﬂ“ﬁ: 12 unless specified to go off the video record.
" xbs e:gg Nevada 89117 13 Would all present please identify
4 ror e Mnavratilécottonlaw.com 14  themselves, beginning with the witness.
- Defendant hamvad, M.D. ;
SEAN M. l:!E:I:L!, ESQ 15 THE WITNESS: Barry J. Rives, MD.
13 m,’;ﬁ; m{m : 16 MR. DOYLE: Tom Doyle for Dr. Rives and
16 2 oot Bunset: Road 17 Laparoscopic Surgery of Nevada, LIC.
17 Las Ve , Nevada 89113 . B3 3
o e o . . - lmlmsl HED] 2u-com i: ; m:M'.:‘»};iKIDDOL'). Rochelle Kiddoo with PraRssurance
‘endan -Barry James ves, Doy or . ves,
Laparvacopic Surgery of Nevada, H
19 0 i.“r DOYLE, ESQ. . 20 MR. KELLY: Sean Kelly for Dr. Mohammad.
s¢ Zimmerman & .
20 4oo“5fm3mw Avenue poyie 21 MR. NAVRATIL: Michael Navratil for Westemn
21 by 25825 22 Critical Care Associates, Dr. Lin'and Dr. Erazos
22 Also Present Rochelle Kiddoo Y $'ad
; ProhosTance 23 MS. DAEHNKE: Patricia Daehnke for
23 teai
. — 24 Dr. siddiqui.
:g Videographer 25 MR. BRENSKE: And this is attormey William
Page 3 Page 5
1 INDEX TO EXHIBITS 1 Brenske on behalf of Vickie and Thomas Center.
g mﬁmﬁ' )240?8 2 I would make note for the record
r
Angela canéag'na, CCR No. 495 3 that everyone in here is an attormey except for the
g . 4 young lady repregenting Predssurance, I'm assuming.
6 By Mr. Brenske: 5 5 M5. KIDDOO: I'm sorry?
7 6 MR. BRENSKE: You're not a lawyer.
8 MERRED DESCRIPTION PAGE 7 MS. KIDDOO: Correct.
Exhibit 1 ~ Plaintiff’S Second Amended 5 8 THE VIDEOGRAPHER: And will the court reporter
9 NOtlci :0 Vigeggpe ‘and 'cl;;ke 9 please swear in the witness.
Deposition o: ‘endant
10 Barry James Rives, M.D. 10 BARRY .JRMES RIVES, M.D.,
BExhibit 2 - Defendant Dr. Barry Rives’ 15 {11 Thaving been first duly sworn, testified as follows:
11 Response to Plaintiff Vickie Exhibi
Center’s Pirst Set of 12 (Exhibit 1 marked. )
12 Tnterrogatories 13 EXAMINATION
Exhibit 3 -~ Answer to Cmplai;mlt 22 |14 BY MR. BRENSKE:
13 Exhibit 4 - LSN 000001 through 86 26 '
Exhibit 5 -~ anatomical drawing 45 15 Q. Doctor, I'm going to show you for
14 Exhibit 6 - anatomical drawing 48 |16 identification as Plaintiffs' Second Amended Wotice
Exhibit 7 - anatomical drawing 89 |y £ & videotape to take deposition of Defendant B
15 Eth.bit 8 - Progress Notes Nursing 96 7 ofa ] 0 take e Det ]
Exhibit 9 - Emergency Documentation 119 |18 James Rives, MD. Have you had a chance to review
16 Exhibit 10 - Operative/Procedure Reports 123 | 19 that document prior to sitting bere today?
i; 20 A Yes, I have.
19 21 Q. All right. And the reason you're here
g‘l’ 22 today is hecause your deposition has been noticed
22 23 yet a second time in this case. Fair statement?
23 24 A. That is correct.
ég 25 Q. Okay. Dr. Rives, can you explain to

Litigation Services
www.litigationservices.com

| 800-330-1112

A.App.152
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Page 6 Page §
1 this jury what documents you've reviewed in 1 A. That is correct.
2 preparation for this particular deposition? 2 Q. The other jury trials that you have
3 A. I reviewed my progress notes and 3  been in -- let me withdraw that.
4 operative notes from the EMR at Dignity. Health and 4 Bow many trials bave you attended
5 my office notes. 5 where you were a defendant in a medical malpractice
[ Q. Did you review any of the chart of the 6 case?
7 hospital that Ms. Center was having the surgery in? 7 A. Two.
8 A. Yes. 8 0. Do you recall any other cases in which
9 Q. Okay. What of those records or charts 9  you were a defendant in a medical malpractice case
10 did you review? 10 or it was alleged that you had comitted medical
11 A. Progress notes by other physicians, 11 practice?
12: some lab results, and some radiology results. 12 A. At jury trial or in general?
‘13 Q. Did you review any nurse progress 13 Q. No, sir. Where a complaint was filed,
14  npotes? 14 you had to retain counsel, the matter was either
15 A, I don't recall. 15 dismissed or settled?
16 Q. Okay. Are there any other notes that 16 A. Yes.
17 you recall that you reviewed in preparation for 17 Q. Can you just review those for me?
18  either your first deposition or your deposition 18 A, 'The first one was in regards to a
19  today? 19 patient who had a ductal Luschka leak after a
20 A. Not that I'm aware of. 20 laparoscopic cholecystectomy and was dismissed.
21 Q. Did you review your interrogatory 21 0. I'm going to take them one.at a time,
22 responses prior to either deposition? 22 if I could. I apologize for inmterrupting. It's my
23 A. I reviewed them when they were 23  interruptions, my fallure.
24 initially sent to me. I didn't review them in 24 Wher you say that case was
25 preparation for this. 25 dismissed, was there a settlement in that case or
Page 7 Page 9
1 Q. Okay. With regards to the original 1 was it dismissed?
2 camplaint that was filed against you, did you ever 2 A. Dismissed before trial. No payment.
3 review that? 3 0. Okay. And I do apologize for
4 A, The original summons? 4 interrupting you. What is the next case that you
5 Q. Yes, sir. 5 remember that you were a defendant in a medical
6 A. That I received? 6§ malpractice case?
7 Q. Yes, sir. 7 A. [There was a case where a patient had an
8 A. Yes. 8 anterior/posterior spine fusion, had a colonic
9 Q. And now the answer that was — that was | 9 perforation from that procedure. Was transferred to
10 filed in this case is normally filed by your 10 Spring Valley where I had to take her emergently to
11 attorney and mot you. It's normally mot a verified |11 the OR, perform a life-saving surgery, an ostomy.
12 response or answer. Do you recall whether you 12 The patient actually did well. I had to reverse her
13  reviewed the answer that was filed on your behalf in |13 ostomy. But because the lawyer named everybody in
14 this case? 14 the suit, I was named in that suit. And I was
15 A. Yes. 15 dismissed about two or three months after being
16 Q. Okay. I'm going to jump around a 16 named in the suit.
17 little bit. That's what I do and I apologize for 17 Q. And that was without payment?
18 that. The most important thing today, obviously, is |18 A. That was without payment, yes.
19 to tell the truth. And I'm sure you are aware that |19 Q. Can you remember any other lawsuit in
20 you're under oath and you will tell the truth, and 20 which you were a defendant in a medical malpractice
21 your failure to do so would subject you to pemalty 21  case?
22 of perjury. Do you understand that? 22 A. Those two and the ones that I went to
23 A. Yes. 23 trial.
24 Q. And in fact, you have been in at least |24 Q. Okay. Do you -- do you recall whether
25 +two jury trials where you were a defendant? 25 or not you were a defendant in any cther medical
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Page 10 Page 12

1 ‘malpractice case in this jurisdiction or anywhere 1 to -- take your time.

2 else? 2 A. I don't think you can really associate

3 A. FNo. 3 atime frame with it.

4 0. You've done very well answering my 4 Q. Olay. At any time do you recall her

5 questions today and I' appreciate that. There will 5 suffering from pneumonia?

6 come a time or times today when I ask you a question | 6 A. Well, aspiration pneumonitis, normally
47 and it will be either unintelligible or difficult to | 7 we use the term kind of intermixed, so...

8 understand. If you do not undsrstand that question, ; 8 Q. 5o at the time that you were treating

9 please ask me to rephrase that question. And I will | 9 Ms. Center; it was your understanding that there had
10 rephrase it. Is that fair? 10 - there may have been many causes, but aspiration
11 A, Yes. 11 pneumonitis was the number one culprit in your mind?
12 Q. Okay. And if you do not understand 12 A. Correct.

13 vhat — strike that. 13 Q. Did you have a differential diagnosis
14 If you answer a question that I 14 at that time for the cause of the sepsis?

15 ask, I can assume you understood it. Fair? 15 A. VWhen she initially started to go into
16 A. That's fair. 16 sepsis, we had a large possibility, including

17 0. Now — and I do bounce around. I 17 pulmonary embolism, cardiogenic, the prieumonitis or
18 assume that you do remember the patient Vickie 18 -- pneumonitis or issue, and we whittled it down one
19 Center? 19 by one.

20 A. Yes, 20 ¢. So it was your opinion at that time

21 Q. What type of surgery did you — whdt 21 that the sepsis was aspiration pneumonitis?

22 was the surgery you originally performed upon 22 A. By the time things got sorted out, yes.
23.  Vickie? 23 Q. Vhen you performed the second surgical
.24 A. A laparoscopic diaphragmatic hernia 24 procedure on Ms. Center, I believe, on the 17th of
25 repair and Nissen fuhdoplication. 25 February, what did you find in that surgical

Page 11 Page 13

1 Q0. Now, was any part of Vickie Center's 1 procedure?

2 stomach or surrounding organs injured 2 A. I started the case laparoscopically,

3  perioperatively as a result of that surgery? 3 and when I got in I could see that there was

4 A. No. 4 brackish-looking fluid consistent with possible

5 Q. And Ms. Center had suffered from sepsis | 5 perforation of the stomach. I irrigated and cleaned

6 one day postop after that first surgery. Fair 6 all that up so I could visualize the stomach, and I

7 statesent? 7 could see that the NG tube was up in the

8 A. That is correct. 8 fundoplication wrap. And so I needed to take the

9 Q. And at the time, what was your 8 wrap down to evaluate the stomach adequately to make
10 understanding of the cause of the sepsis? 10 sure there wasn't any injury to it.

11 A. At the time that it happened, between 11 When I did that, taking down one
12. ‘myself and the other consultants, there was talk 12  of the. sutures, I created a small hole in the

13 about multiple possible reasons. The most likely 13  stomach by cutting it out. And when everything was
14 Dbeing aspiration pneumonitis. 14 campletely unwrapped, I could see that the NG tube
15 Q. Do you remembér a bronchoscopy being 15 had caused a perforation in another section of the
16 done? 16 stomach. It vaguely looked like it had been from a
17 A. I believe there was a bronchoscopy done | 17 necrosis or pressure by the NG tube.

18 the next day or two, sometime afterwards. 18 g. So the second surgical procedure that
19 Q. What were the results of that 19 you performad, I think, was on the 17th of Pebruary
20  bronchoscopy? 20 2015. You found a perforation of the stamach and

21 A. I don't recall them off the top of my 21 you determined the cause of that perforation was the
22 head. 22 KNS tube?

23 Q. Okay. Bow long did you believe that. 23 A. It appeared to be, yes.

24 the source of that sepsis was from the lungs? If 24 Q. And then you did a third surgery on

25 you don't understand the question, it's a good time |25 Ms. Center in the same general area, at least to a
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Page 14 Page 16
1 layperson. Vhat did you find in that particular 1 ¢. Then I have -- go to interrogatory
2  surgery? 2 No. 4. It asks if you're board certified in any
3 A. I did that surgery in combination with 3 specialty, the date you became board certified, the
4 Dr. Wiencek. And he's a cardiothoracic surgeon, he 4 date you qualified to take the board certification,
5 was doing the EGD part of the case. And with the ‘5 and date and number of times you took the oral
6 scope inside the stamach retroflex looking up, he 6 written examinations. Your response. to
7 could see a perforated gastric ulcer. 7 interrogatory No. 4 is that you are not board-fied.
8 Q. Rll right. So is that a perforation of | 8 Is that true?
9 the stamach? ¢ K. That's true.
10 A. Yes. 10 Q. Did you ever sit for any boards?
11 Q. So you have three surgeries thus far, 11 A. Yes.
12 one on the 6th of Pebruary, one on the 17th of 12 ©. When did you first sit for a board?
13  PFebruary, and one in March. I wish I knew the day. |13 You imow, let me withdraw that question because it's
14 MR. DOYLE: March 19th. 14 too broad.
15 BY MR. BRENSKE: 15 ¥hat boards, if any, have you sat
16 Q. let's go with your counsel's date of 16 for?
17 March 19th. There is a lot of other stuff going on |17 A. American College of Surgeons.
18 here, Bo... 18 Q. When did you — now, is that a written
19 All right. 8o the first surgery 19 and oral exam?
20 was uncomplicated, had sepsis, thought it was an 20 A. There is two parts. There's a written
21 aspiration pnewmonitis. You went back in tem or 21 part and an oral part.
22 eleven days later, found perforation of the stamach, |22 @. When did you first sit for the written
23 you indicated it was caused by the NG tube. And 23 part, if you can remember?
24 then on the third surgery there was perforation of 24 A. It would be 2004 or '05, I believe.
25 the stomach and you determined it to be an ulcer? 25 Q. And did you pass that written exam?
Page 15 Page 17
1 A. Correct. 1 A. Yes. s
2 MR, BRENSKE: Mark that as Plaintiffs' 2 Q. Whem, if ever, did you sit for the oral
3 Proposed Exhibit No. 2, please. 3 exam?
4 (Bxhibit 2 marked.) 4 A. To the best of my knowledge, it would
5 BY MR. BERENSKE: 5 be 2006 or '07.
6 Q. Doctor, if you could just hand me that 6 Q. And did you pass that oral exam?
7 Exhibit 2 so I know what I gave you is what I wanted @ 7 A. That one, no.
8 to give you. 8 Q. Did'you ever again sit for the written
9 All right. 8o, Doctor, we're 9 or oral exam?
10 handing you what is described as Defendant Dr. Barry | 10 A. No.
11 Rives' response to Vickie — Plaintiff vickie 11 ¢. If you could go to interrogatory No. 13
12 Center's first set of interrogatories. This would 12 for me. I know I had asked you this questionm a bit
13 be the Center interrogatories that -- that you 13. earlier today, but I want to be fair to you
14 reviewed prior to verifying. Is that a fair 14 concerning my questions. I've asked you about
15 statement? 15 medical malpractice cases that you are a defendant
16 A. Yes. 16 in, and this is a written listing of them. So you
17 Q. I don't bave a lot of questions about 17 may bave missed a couple. I don't kmow that. .But
18 it, but just a few. Interrogatory No. 2 gives your | 18 for completeness purposes, I thought we'd look over
19 medical education. That you obtained your medicel 19 this. Brown versus Rives, are you currently a
20 degree fram Bahnemann Medical College in 20 defendant in that case?
21 philadelphia, Pennsylvania in 1988. You completed a | 21 A. Yes.
22 general surgery residency at Kern Medical Center in |22 9. What — in ten words.or less —- are the
23  Bakersfield, California in 2003. Did you receive 23 allegations against you in that case?
24  any other formal training in medicine? 24 A. The patient had a peritoneal dialysis
25 A. No. 25 catheter removed. There was a small segment that
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1 was left behind in a hernid sac, and the patient 1 path report that said there wds lymphoma?

2 later had to have: surgery to remove it. 2 A. Correct.

3 Q. With regards to the next.case, Farris 3 Q. Is that something you got?

4 versus Rives, is that case still ongoing? 4 A. It's something — yeah ~ well,

5 A. Yes. 5 eventually, yeah.

6 Q. And in ten words or less, can you -- 6 0. Did someone get it long before you?

7 you don't have to do it in ten words or less, kut 7 A. Well, there was questions about who got
8 cen you just give us a brief description of what 8. the pathology first and whether the: pathologist

9  that.-- the allegations are in that case? 9 should have notified everybody. There were some

10 A, Patient had a laparoscopic hernia 10 nuances to that.

11 repair and resulted in a colocutanecus fistula 11 Q. Was anyone found at fault in trial om
12 postoperatively that required subsequent surgery. 12  this case?
13 Q. Did you perform that subsequent 13 A. At trial, no.

14 surgery? 14 Q. Now, Schorle versus Southern Hills

15 A. No. 15 Hospital. This case looks like a 2012 case, just

16 Q0. Do you remember who did? 16 says motion to dismiss gramted. Can you just tell
17 A. I kmow the group. I don't remember 17 me what the allegations were in that case?

18 ‘which member of the group did it. 18 A. This is the spinal case that I

19 Q. Who is the group? 19 mentioned where I did an exploratory laparotomy, did
20 A. ‘Southern Nevada Surgery. I think it 20 a diverting ostomy for a patient's perforated colon
21 was Dr. Hamilton or Dr. Ripplinger. 21  from her spinal approach.

22 ¢. s you sit here today, do you have a 22 Q. It just says motion to dismiss granted.
23  recollection of why you did not do the surgical 23 Do you know if any money -- that case was ever

24 repair? 24 gettled?

25 A. The family asked for a second opinion. |25 B. By me?

Page 19 Page 21

1 Q. Okay. Row, Lang versus Rives, this 1 Q. Yes, sir.

2 indicates that you went to trisl on this particular 2 A. No. No money.

3 case? 3 Q. Okay. The one after it says Tucker

q A, That is correct. 4 versus Rives, and that says dismissed without

5 0. And can you tell me what the alleged 5 payment. Do you see that ome?

6 improper management of the vemtral hernia -- what 6 A. Yes.

7 the allegation was? 7 0. I just want to know —- I wanted to lmow
8 A. The patient developed a enterocutaneous | 8 why there was a difference in language in Schorle

9 fistula after surgery and was not timely diagnosed 9 versus Southern Hills and Tucker versus Rives. But
10 or managed. 10  in neither case no money was paid on your behalf?

11 Q. Did you go back in and repair that? 11 A. Correct.

12 A. Yes. 12 Q. Can you tell me what hospitals that you
13 0. How many days was it, to your 13  currently have privileges in?

14 recollection, did you go back in and repair that? 14 A. I have courtesy privilege at Spring

15 A. Fram the time the patient presented 15 -Valley Hospital. I have active privileges at

16 with it, we went in within 24 hours. 16 Southern Hills Hospital. Then I have active
17 Q0. The Doucette versus Garcia case. This |17 privileges at Dignity Health, St. Rose, San Martin.
18 shows that you had a defense verdict in that case. 18 Siena, and De Lima campuses.
19 vhat were the allegatioms in that case? 19 0. 8o you've got active privileges at
20 A. Patient presented with a perforated 20 Southern Hills and Dignity Bealth hospitals?
21 colon.. The pathology came back as metastatic B-cell |21 A, Correct.
22 lymphoma. So the allegation was delay in diagnosis |22 Q. VWhat is courtesy privilege?
23 and treatment. 23 B. It's a designation of basically how
24 0. I don't want to get into these cases in |24 ‘many cases you do at a hospital. You have to have
25 detail, because I don't need to do that. There's a |25 so many cases or so much activity to.be considered
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1 active staff. Courtesy is just a designation, you 1 Q. Then the fourth affirmative defemse, it
2 still have full privileges at the hospital. 2 says in part that, "the negligence, misconduct and

3 Q. Does that mean you just don't use it as | 3 fault of plaintiffs exceeded that of these

4 much? 4 defendants."

5 ‘A. Basically, yes. 5 Are you aware of any information

6 0. At any time, at any hospital, have you 6 that Tom or Vickie Center were negligent or

7 had your privileges revoked or suspended for any 7 performed any misconduct with regards to the

8 period of time? 8 allegations contained in this case?

9 A. No. ] A. Not to my knowledge.

10 0. Doctors sometimes get their privileges |10 Q. And I can only ask you to your

11 suspended for days because they -- late in doing 11 knowledge, so that's a perfectly acceptable answer
12  their paperwork. Has that sort of thing ever 12 tome.

13 happened to you? 13 Yow, the fifth affirmative defense
14 A. No. 14 is a little interesting, so I want to go over it

15 Q. We're dome with that. 15 with you carefully, The entire fifth affirmative

16 MR. BERENSKE: Mark that as next Plaintiffs' 16 defense says, "Plaintiffs are barred from asserting
17 exhibit in order. 17 any causes of action against defendants because the
8 (Exhibit 3 marked.) 18 alleged damages were the result of the interveming
19 BY MR. BRENSKE: 19 and/or superseding conduct of others.”

20 Q. Dr. Rives, you have been provided with |20 Now, in English, that means to me
21 marked -- with what's been marked as Plaintiffs’ 21 that someone else caused these damages, not you.

22 Proposed Exhibit No. 3. It is entitled Answer to 22 And that person's conduct intervened between your

23 Complaint. This is a complaint by Vickie and Thomas |23 conduct. Do you follow me?

24 Center that your lawyer answered for you. It was 24 A. Yes.

25 electrenically filed on June 6 of 2016. Is this the |25 Q. Okay. Do you have any information from

Page 23 Page 25

1 answer that you indicated that you have reviewed in 1 any source that you're aware of, that the damages

2 this case? 2  were the result of the intervening or superseding
3 A. Yes. 3 conduct of others?

4 Q. This answer is not verified, in other 4 MR, DOYLE: I'll just - if I can inject that
5 words, it's not answered under oath. But I do want 5 that's not my understanding of that defense.

6 to ask you questions about it, if I may. If you 6 But you go ahead and based upon
7 could go to page 6 of your answer. 7 the question posed to you.

8 Now, I know you've had some 8 THE WITNESS: From my limited review of

9 experience in court, but I want to make it clear to § everything, I don't see anything that agrees with

10 you that when an. answer is filed, lawyers provide I |10 that.

11 think what we call affirmative defenses, and they 11  BY MR. BRENSKE:

12 @are pled in the answer at the beginning of the case. |12 Q. Okay. Then the seventh affirmative

13 Some of them may be applicable, same of them may not |13 defense, it states, "In all of the treatment

14 be applicable. But as the defendant in this case, I |14 provided to Plaintiff Vickie Center by defendants,
15 need to ask you about some of these. Okay? 15 she was fully informed of the risks inherent of such
16 A. Sure. 16° medical treatment and the risks inherent in her own
17 Q. Now, the third affirmative defense 17 failure to comply with medical instructions, and did
18 says, "Plaintiffe failed to use ordinary care for 18 voluntarily assume all attendant risks.”

19 the safety of their person.” Do you see that? 19 Do you see that?

20 A. Yes. 20 A. Yes.
21 Q. Do you have any information yourself 21 Q. Do you have any information from any
22 that would support that affirmstive defense, that 22 source that Vickie Center failed to comply with
23 Tom and Vickle failed to use ordinary case for the 23 medical instructions fram you?
24 safety of their person? 24 A. No.

25 A. I am not aware of any, no. 25 Q. Now, we're going to the eleventh
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1 affirmative defemse. It says, "Plaintiffs claim 1 is just -- this is an information sheet filled by

2 damages have been suffered, but plaintiffs failed, 2 the patient?

3 neglected and refused to exercise efforts to 3 A. Correct.

4 mitigate said damages." 4 Q. And page 7 would be that also?

5 Do you hdve any information that 5 A. Yes.

6. you'te aware of that Tom or Vickie failed, neglected | -6 Q. Then page 8 is the comsent for care,

7 or refused to exercise efforts to mitigate their 7 authorization for release of medical records,

8 damages? 8 financial agreement, the record of disclosures and

9 A. I'm not aware of -any. 9 compliance of medical treatment., That would be a
10. Q. We're done with that cne. Let's see if |10 document that your office provides that has to be
11 I can find it. 11  initialed by the patient?

12 MR. BRENSKE: Ms. Court Reporter, can you mark |12 A. And signed, correct.

13 this as the next exhibit in order. 13 Q. The next page is an authorization. It
14 {Exhibit 4 marked.) 14 says, "I hereby suthorize Jessica Lucero, primary

15 BY MR. BRENSKE: 15 fission -- primary physician, to get medical

16 @. Doctor, I'm showing you what's: been 16 vrecords." Do you know who Jessica Lucero is?

17 marked for idemtification purposes as Plaintiffs’ 17 A. Supposedly the patient's primary

18. Proposed Exhibit No. 4. It is —- on the frout page. |18 physician.

19 it is Bates stamped LSN 000001 through 86.. It has 19 Q. Do you remember who the physician was
20 on the top Barry J. Rives, MD, Laparoscopic Surgery |20 that referred Ms. Center to you?

21 of Nevada, 8285 West Arby Avenue, Suite 165, Las 21 A. I think it was Desha Frankel.
22 Vegas, Nevada. Do you see that before you, sir? 22 Q0. And then the next thing is a two-page
23 A. Yes, I do. 23 document. It's entitled Progress Note. The

24 Q. BAnd if you could lock through this to 24 provider is Barry Rives, MD. It's dated Jamuary

25 see if this is a copy of your chart that's been 25 22nd, 2005. And the last two mmbers of the Bates

Page 27 Page 29

1 provided to our office. 1 stamp are mmber ten. Are you at that page, Doctor?
2 A. Yes. 2 A. Yes.

3 Q. By the way, Doctor, if there is same 3 Q. Is this ~ is this a document, this

4 question that I ask you that later on in the 4 two-page document, something that you would prepare?
5 deposition it reminds you of a more complete answer, | 5 A. I prepare most of this, yes.

6 please do so. Okay? 6 Q. Okay. You would bave prepared it om

7 A. Sure. 7 January 22od, 20152

8 Q. All right. How, this chart starts with | 8 A. Correct.

9 — it looks like the patient information sheet. Is | 9 Q. .So you've got a chief complaint, it

10 this something that is filled out by the patient on |10 says referred by Dr. Frankel for a para — say that
11  the top half and then —- well, stop that. What is 11 for me again.

12 this? 12 A. Paraesophageal.

13 A. It's a demographic sheet filled out by |13 Q. Paraesophageal hernia repair. So that
14  the patient. 14 was the complaint that she came to you with, that
15 Q. Okay. And the second page, third page |15 she had a paraesophageal hernia and you were to work
16 -- second page, third page ave front and back of a 16 her up to see if you could help repair that?

17 license. The fourth page is Blue Cross Blue Shield. | 17 A. That is correct.

18 Pifth is the back page of Blue Cross Blue Shield. 18 Q. ALl right. Now, it's got the history
19 Page 6 — vhen I say the pages, they are all Bates |19 and physical. You talk about her being referred for
20 stamped pages on the bottom. I put everything in —- |20 & moderate to large-size hernia, what her problems
21 I'm just the exact opposite of a doctor, I put 21 were. And then it shows EGD showing antrum

22 everything oldest first and newest last, as opposed |22 gastritis and large -~ that word “"hernia,” What is
23  +o & chart that you want to see the most recemt 23 an EEG -- what is an BEGD?

24 stuff. So that's why I do this. 24 A. Esophagogastroduodenoscopy.

25 Now, the Bates stamp page 8, this | 25 Q. And that report is in here somewhere,
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1 is it not? 1 Q. Okay. BSo-as a general rule when you
2 A. I believe it is. 2 chart in your own office, you don't sigm the chart,
3 Q. And we'll get to that. And then there 3  you just -
4 is @ HIDA with RX normal. What is that? [ A. Well, it's an electronic signature.
s A. HI-SCAN is a radiology test that looks 5 Q. Okay.
6 at the function of the gallbladder. 6 A. There.is no written chart to actually
7 Q. And then UTZ? 7 sign. So when we print it out, it goes off as being
8 A. Ultrasound. 8 signed at that time.
9 Q. And a CT, would this be a CT of the 9 Q. Okay., The next thing I bave is a
10  abdomen? 10 telephone encounter. It saye answered by Rives,
11 A, Yes. 11 Barry J. Does that mean that you actually spoke
12 Q. And then a UGI -- excuse me, Could you ;12 with samecne?
13  help me understand what UGI means? 13 A. Not necessarily. That just means I'm
14 A. Upper GI study. It's a barium test 14 the provider for that patient.
15 where the patient swallows barium, they watch for 15 Q. Then page 13, dated Jamuary 29, 2015.
16 the esophageal motility, and it clarifies the 16 Although it says answered by Barry Rives, comma,
17 anatomy of the stamach as it relates to the chest 17 Barry J., this may be something actually done by
18  and diagram. As well as whether it's obstructed or |18 somecue other than you? Although this looks pretty
19- whether it's clear, 19  technical, so --
20 Q. All right. And the reason that you 20 A. So it says action taken, and you'll see
21 have the patient undergo the EGD -- the EIDA, the 21 my name by that. So that's where I put in the
22 EGD, the CT, and the UGI is to get a picture of the |22 sentence that follows. And that was a direction to
23 patient's condition prior to surgery? 23 Azaria, my medical assistant at the time.
24 A. Correct. 24 Q. All right. 5o this — I think I have
25 Q. And then the next page. You show the 25 this understood. This ig what you're advising your
Page 31 Page 33
1 vitals, you do a general examination, then you do an | 1 people to get ready for?
2 assessment, and then you do a plan. And I'm locking | 2 A. Correct.
3  at the plan here. looks like what you did is had to | 3 Q. Then the next thing I have is dated
4 go through all these different tests and explain to 4 June 6 -- excuse me, June 11 of 2015. It says
5 her that she's a candidate for this type of surgery? | 5 follow up on surgery. The history and physical
6 MR. DOYLE: Let me just belatedly cbject that | 6 states postop, I don't want to get into all that.
7 it mischaracterizes the evidence. 7 It looks like the patient is somewhat better but
8 MR. BRENSKE: I would be more than happy to 8 tired? I don't want to put words in your mouth or
9  correct anything that you think I mischaracterized. 9 overly condense it, just...
10 MR. DOYLE: I believe most, if not all, of 10 A. I say, "Still quite fatigued and tires
11  these tests were performed before the referral 11 easily.”
12 rather than him having ordered them. 12 Q. Then under surgical history you talk
13°  BY MR. BRENSKE: 13 about Vickie's past history of a bladder sling in
14 Q. Okay. But the tests — just so that 14 2009. Bilateral carpal tunnel in 2010 and 'll.
15 we're clear, so the jury understands. The tests 15 Hysterectomy and no sequela or anesthesia in January
16  that are listed in your chart, those tests' reports |16 2013. Then a paraesophageal hernia repair with
17 are in your chart? 17 repeat -- what does DX scope mean?
18 A. I believe they are, yes. 18 R. Diagnostic laparoscopy.
19 Q. Al right. And then we do the plan, I |19 Q. s well as perforation of the gastric
20 think it was under plan. And it shows that all this |20 ulcer. Then it says hospitalizationm, major
21 was dooe on the 22nd of January 2015. It states 21 diagnostic procedure. TYou say the hernia repair
22 electronically signed by Barry Rives, MD, on 22 with a postop sepeis — excuse me —— sepsis 2015.
23 06-09-16 at 2:34 p.m. PDT, is that when we 23 February 2015. And your thought process at the time
24 requested these records? Do you have any idea? 24 was the sepsis was a lung infection due to
25 A. Yeah, When they get printed out. 25 aspiration?
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1 A. At the time of this office visit? 1 A. Yes.
2 Yeah. 2 0. ‘That was dated in Septembéer of 2014.
3 0. Okay. Has that changed? 3 And the gallbladder ultrasound-indicated to you that
4 A. 'No. 4 she had a normal gallbladder. Ko evidence of
5 0. 1I'm going to go to page 19 of the 5 gallstones or sludge?
6 domment. It's the lab report. Labs, This is 6 A. Correct.
7 something that you would request that the patient 7 Q. Then there was CT abdamen of the pelvis
8 get prior to undergoing the hernia repair surgery. 8 without contrast dated May 24. This is in April of
9 Is that a fair statement? 9 2014, about ten months before the surgery. What's
10 A. I either would have requested it or 10 the purpose of doing the CT abdomen/pelvis without
11 that some other doctor had already donme the labs for |11  contrast?
12 me, yes. 12 A. I didn't order the test. It was
13 Q. Was there anything contained in this 13 ordered by Dr. Torres. So I'm not sure what his
14 document that was. concerning to you with regards to |14 indication for ordering the test was.
15 going forward with your surgical procedure? 15 Q. What did this test tell you about
16 AR. No. 16 Vickie's condition?
17 Q. Then on page 22 to 23, this is an wpper | 17 A. Tt didn't really contribute much to.my
18 endoscopy report done November 5th, 2014. And this | 18 thought process.
19 — just tell the jury what an. upper endoscopy report | 19 Q0. Then the next page, 25, it's an upper
20 -- no. What does an upper endoscopy do? 20 GI that was done December of 2014. This is
21 A. The gastrventerologist takes a 21 soamething you had ordered or was. it ordered previous
22 gastroscope, places it through the oropharynx while |22 to the patient seeing you?
23 the patient is under modern anesthetic care to 23 A, It was ordered by Dr. Frankel.
24 evaluate the oropharynx, the esophagus, the stomach, |24 Q. What did this report, if anything, tell
25 as well as the duodenum. 25 you about Vickie Ceater's condition in regards to
Page 35 Page 37
i Q. All right. And this is report is to 1 you operating on her in February of 2015?
2 provided to you to help you understand the 2 A. The no demonstration of
3  situation? 3 gastroesophageal reflux disease was one of the
4 A. That is correct. 4 considerations. That's it.
5 Q. So the -- it says the esophagus was 5 Q. ‘Okay. There is another -- excuse me —
6 examined and no abuormalities were being seen; 6 report that's in your chart. I think this is.a HIDA
7 correct? Under findings? 7 scan, but they call it AsM radionuclide
8 A. Yes. 8 hepatobiliary scan with Ensure Plus?
9 Q. And then the stomach was examined and 9 A. Correct.
10 no abnormalities were seen? 10 Q. Okay. What did this report tell you
11 B. Correct. 11 with regards to Vickie's condition?
12 Q. And then -- give me that word, duo -- 12 A. That her pain and symptams were not
13 A, Duodenum. 13 related to her gallbladder.
14 Q. The duodemm was examined and no 14 Q. Then the next page, pages I'm looking
15 -abnormalities were scen, but there was a large 15 at are simply four pages of records from January 15
16 hiatal hernia and mild erosive gastritis; correct? 16 of 2015 from Dr. Frankel. These are not your
17 A. In the antrum, yes. 17 records, obviously, but they are part of your chart.
18 Q. ‘Where is the antrum? 18 Pair statement?
19 A. The body of the stamach. 19 A. Correct.
20 Q. So what this would tell you is that 20 Q0. And on the fourth page where it says
21 she's a candidate for the hernia surgery? 21 32, synopsis, Dr. Rives, general surgeon,
22 A. It's one of the factors that go into 22 comsultation for consideration for hiatal hernia
23 it, yes. 23 repair either electrically or chest pain or
24 Q. Then you were given the report, the 24 dysphagia if worsen in the future. Do you see that?
25 gallbladder ultrasound? 25 A. Yes.
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1 Q. . Dysphagia is difficulty swallowing? 1 MR. DOYLE: I'm sorry. What page?

2 A, Yed. 2 MR. BRENSKE: Page 39. Just trying to help

3 Q. Okay. So this document basically is 3  you fall asleep.

4 Dr. Frankel recommending Ms. Center see you? 4 MR. DOYLE: It's working.

5 A. Rephrase that. 5 MR. BRENSKE: It is. T thought it would.

6 Q. Sure, This document is a 6 BY MR. BRENSKE:

7 recommendation of Dr. Frankel to0 see you? 7 Q. 5o I'm looking at page 39, and it's the
8 A.  Yes. 8 - it's -- it looks like -- well, what is an x-ray

9 Q. Then the next page, 33, there is 9 of the unilateral ribs?

10 several things on here. This is where Jessica 10 A. It's a -- well, this is actually ribs
11 Lucero shows up in your records. And the -- there 11 with a PA chest. So it looks like it's a plain film
12 is a statement, "Patient is low risk for cardiac and |12 x-ray taken either for rib: pain, seeing if there is
13  pulmonary complications related to the surgery." Do |13 a fracture of the ribs, as well as a view of the

14 you see that? 14 chest.

15 A. Yes. 15 Q. Okay. This is just something that is
16 Q. Bow, is that something that was 16 part of your chart or did you order it?

17 provided to you by Ms. Lucero? 17 A. No. ILucero ordered it. So it came

18 A. By the -- by their office, yes. 18  from their records.

19 Q. By their office. All right, Then 19 Q. Now, the next document I've got is a
20 you've got more labs. Anything in these labs give 20 faxed document dated February 7th of 2015 at 1:14

21 you cause? 21 p.m - aam. I don't know if that's correct or not.
22 A. No. 22 And it's from St. Rose Dominican-San Martin to you.
23 Q. Excuse me. Then I've got page 36. 23  And then the next three pages are your operative

24 Take a wild guess and say this is some sort of 24 report of February 6, 2015. Do you see that?

25 cardiac thing to show that her heart is working. 25 A. Yes.

Page 39 Page 41

1 Okay? 1 Q. 8o is that standard procedure whenm you
2 A, Basically, yes. 2 do a surgery at St. Rose Dominican, they fax you

3 Q. Okay. That was a shot. I wasn't sure 3 your operative report?

4 of that. 4 A. They fax me my operative reports and my
5 All right. And then-the next page | 5 consultation reports, yes.

6 that's signed by you, what is this domment? 6 Q. Okay. Is that autamatic?

7 A. This is the patient's preoperative 7 A. Yes.

8 orders. 8 Q. Okay.

] Q. And what are the preoperative orders ] MR. BRENSKE: Now, we're going to take about a
10 with regards to this patient made by you? 10 five-minute break, if that's all right with

1 A. They include the diagnosis, the 11 everybody, because I want to go over this operative
12 consent, the patient's information, the antibiotics |12 report. And in order for me to understand what

13 ‘to give preoperatively. That sequential compression |13 you're doing, I've got pictures that might help me
14 devices are to be placed on the patient in the 14 figure out what you're doing. So you're going to

15 operating room. 15 have to give me five minutes.

16 Q. Now, it's got your signature and then 16 THE VIDEOGRAPHER: We are off the record at

17 something to the right. Can you tell me what that |17 11:58 a.m.

18 is? 18 (Off the record.)

19 A, That is my signature to the right. 19 THE VIDEOGRAPHER: We're back on the record at
20 It's signed Barry J. Rives. Below it says Rives 20 12:09 p.m.

21 10642, which is my Nevada medical license mumber, 21 BY MR, BRENSKRE:

22 the date and time. 22 Q. I always jump the gun.
23 Q. Thank you. The next thing I bave in 23 All right. Doctor, you're looking
24 your chart is a September 8, 2014, XR unilateral 24 in your chart and we're at the surgical procedure
25 ribs with PA chest. Just says — 25 you performed on Vickie Center on Fehruary 6 of
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1 2015. That surgical procedure, the periesopha -- 1 0. And the hospitalist would have been the
2 the hernia repair, how does that -- how long would 2 person in charge. Is that a fair statement?

3 you expect that operation to take? 3 MR. DOYLE: Object. The gquestion is vague.

4 A. It tdkes me anywhere from an hour'and a | 4 But go ahead.

5 half to well over two and a half hours sometimes. 5 MS. DAEHNKE: Join.

6 Q. Do you recall any specific difficulty 6 THE WITNESS: Okay.

7 you may have had with this surgical procedure? 7 BY MR. BRENSKE:

8 A. Off the top of my head, no. 8 Q. Just ignore them and answer me.

9 Q. With regards to the surgical procedure 9 A. Okay. Sorry.
10 of February 6 of 2015, when would you have expected |10 Q. That's all right.

i1  Ms. Center to be released from the hospital? 11 ‘A. Basically, yes.

12 A. While I was performing the surgery or 12 Q. All right. So let's go through this
13 afterwards or preoperatively? 13  sort of procedure. Now, I've got some pictures

14 0. The surgical procedure that you 14 here. We don't have to mark them as exhibits, I'm
15 performed on Vickie Center, the suryical procedure 15 not going to use them at trial., I'm -- this is for
16 itself was February 6 of 2015. Bo I'm going to 16. my own edification, so I'm not going to take this
17 assume that's when she went to the hospital? 17 and say, hey, you marked cn this in your deposition
18 A. Correct. 18 and you marked over here in your trial. dJust so

19 Q0. Okay. And what day would you have 19 Mr. Doyle has an understanding of what I want to do
20 expected her to leave the hospital? 20 here. This is to educate me.

21 A. When I completed the surgery, she was 21 MR. DOYLE: Eut if he's -- if you're going to
22 to be admitted overnight. My expectation she would |22 ask him to write on them or mark them; then I would
23:  go home the next day. 23 want to make them exhibits.

24 Q. Do you remember when Ms. Cenmter 24 MR, BRENSKE: Then we can.

25 actually left the hospital? 25 MR. DOYLE: Okay.

Page 43 Page 45

1 A. I don't recall the exact date, no. 1 MR, BRENSKE: That's not a problem whatsoever.
2 Q. When Ms, Center left the hospital, did 2 Next in order.

3 she go hame or did you refer her to any 3 (Exhibit 5 marked.)

4 rehsbilitation hospital? 4 BY MR. BRENSKE:

5 A. I believe the hospitalist would have 5 Q. Dr. Rives, I'm showing you what's been
6 referred her to a rehabilitation center. 6 marked for idestification purposes as Plaintiffs’

7 @¢. With regards to Ms. Center, were you 7 Proposed Exhibit Wo. 5, I believe. It's simply an
8 the admitting physician? 8 anatomical drawing that I took to give me a simple
9 A,  No. 9  understanding of the structures that are in the
10 0. ¥ho was the admitting physician? 10 gemeral area of your surgical procedure. Bow did I
11 A. Dr. Siddiqui was. 11 do?

12 Q. While Mrs. Center was in the hospital, |12 A. Fair,

13  were you her primary care physician? 13 Q. Fair. All right. I'm sure there is a
14 A. No. I was not. 14 lot more going on there, but only so much I can

15 Q.. Who was her primary care physician? 15 handle. So obviously this shows the esophagus, it
16 A. It's not a correct term to really use 16 shows the liver that overlies the stamach and the
17 primary care physician. There is a hospitalist who [17 top of the stomach; correct?
18 is the admitting physician who will oversee the care |18 A. From this point of view, yes.

19 of the patient, and then everybody else is 19 Q. And when you performed your surgical
20 considered a. consultant to the case. 20 procedure, the patient's in the supine position or
21 Q. So you would have been —— while — 21 on her back?

22 while Ms. Center was in the hospital at St. Rose 22 A. Correct.
23 Dominican-San Martin Campus, you would have been 23 Q0. Bo you're going fram — you're going
24 considered one of the consultants? 24 from the fromt in?

25 A. Correct. 25 A. Yes.
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1 Q. The anterior right there. Now, what is | 1 BY MR. BRENSKE:

2 the purpose of a laparoscopic Nissen fundoplication | 2 Q. How, siz is just a diagram that says

3 surgery? 3 Laparoscopic Hissen Pundoplication Surgery, using

4 A. There's a couple goals to the surgery 4 laparoscopic instruments. Fair statement?

5 when you repair somebody's hiatal hernia, 5 A. Correct.

6 disphragmatic hernia. The first is to get.the 6 Q. All right. -Now, getting back to

7 stomach or other — out of the hernia, which is 7 Exhibit 5, what structures are you either

8 basically inside the patient's chest, bring it back 8 retracting, moving, up against when you performed

9 down inside the abdomen where it belongs. Then you 9  the surgery that you performed on Vickie Cemter?

10 close the diaphragmatic hernia repair so that it 10- A. We have to retract the left lobe of the
11 won't slide up there again. 11 liver. We then are operating on the stomach. Which
12 And then the fundoplication part 12 is attached to the spleen by short gastrics. Aand
13 is where you wrap the stomach around itself to 13 then operating through the hiatus of the diaphragm,
14  support reflux if it happens after diaphragmatic 14 where there is the esophagus, the vagal nerves, the
15 repair. It also holds the escphagus partially 15 heart, and both lobes or both sides of the lung.

16 within the abdomen, keeping it from falling back up | 16 The aorta and IVC are also within that area.

17 into the chest. 17 Q. What does IVC mean?

18 Q. 'hat is the definition of hernia that I |18 A. Inferior vena cava.

19 could understand? 19 Q. Got it. On Exhibit 5 can you see the
20 A. Hernia is a hole in the abdominal wall. {20 left lobe of the liver?

21 Q. When you say hole, that means there is |21 A, Yes.

22 a frank hole in the — or is there a wealmess? 22 Q. And can you see the stomach?

23 A. In the case of the diaphragm, there is |23 A. Yes.

24 already an existing hole called the hiatus. And as |24 Q. What other structures that you just

25 that expands and gets larger, it beccmes a hernia 25 discussed can you see on Exhibit 57

Page 47 Page 49

1 hole. If it happens anywhere in your abdaminal 1 A. The esophagus, that's it.

2 wall, it's actually a hole or tear of thes:abdominal 2 Q. Okay. Just circle them for me so I

3 wall, whereas a weakness would be considered a 3  bave something.

4 diastasis. 4 ¥hat instruments do you use in

5 Q. All right. In vickie Center's case, 5 this type of surgery?

6 what was ber condition when you went in to look at 6 A. We access the abdomen, via a Veress

7 her? 7 needle to cause insufflation of the abdomen. We

8 A. She had a significant size 8 then use trocars, which are sleeves, far lack of a
9 diaphragmatic hernia, with about a third to half of 9  better word, to pass instruments in and out of the
10 her stomach up in her chest. 10 abdomen. We use a liver retractor to move the left
11 Q. And your job was to do what? 11 1lobe of the liver cut of the way of dissection.

12 A. Get the stomach out of the hernia, 12 Then we use various instrumentations to grasp and
13 reduce the hernia sac, close the diaphragmatic 13 handle the organs.

14 hernia repair, and then perform a Nissen 14 Q. ¥hat instrumentations are those?

15 fundoplication. 15 A. There is a variety of grasping

16 Q. Okay. Bo let's start with your -- so 16 instrmuments. They're all laparoscopic. Then we'll
17 looking at Exhibit 5, what area of the body are you |17 use a coagulation device to control bleeding.

18 dealing with? With what structures? 18 Q. Modern science. RAll right. Soa

19 A. This is a poor representation to 19 coagulation device, what is — is that -—- is that a
20 explain where we are operating. 20 heated device?
21 Q. Okay. 21 A. In this case I was using a harmonic

22 MR. BRENSKE: Let's mark this as 6 and maybe 22 scalpel, which works on an ultrascnic vibratory wave
23  we'll get better. 23  to control bleeding.
24 (Exhibit 6 marked.) 24 Q. But the harmonic scalpel is to cut

25 /117 25 things away?
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1 A. It's effectively to burn and cut things | 1 BR. Place a five-millimeter trocar into the
2 away, yes. 2 abdomen and then visualize the anatomy.

3 Q. All right. So let's go to your 3 Q. Okay, And the trocar is a sleeve. It
4 operative report. And we're just going to have to 4 allows you to pass instruments through to look at

5 go through it, but you're going to have to explain ‘5 the anatomy?

6 it in laymen's terms as to what yuu‘:e doing and 6 A, Correct.

7 what devices you're doing, okay? Can you do that 7 Q. And that's what you did in this case?

8. for me? 8 A. Yes.

9 A, Sure. 9 0. And then visvalization. Now, this

10 Q. All right. S0 it says you've got the |10 visualization is dome how?

11  informed comsent -- ob, in this surgical procedure 11 A. With a videoscope.
12 who did you have, if anyone, to assist you? 12 Q. All right. BSo you've got a videoscope,
13 A. There is a scrub tech that's helping me |13 you go in there and you look at the abdomen. And

14 with the procedure., There was no other surgeons 14 that’s where you saw the incarcerated paraesopbageal
15 involved in the case. 15 hernia?

16 Q. All right. So if anybody is using a 16 A. Correct.

17 trocar or a harmonic scalpel, that's going to be 17 Q. What did you do mext?

18 yow? 18 A. I noticed that there were no adhesions
19 A. I'mthe only one manipulating tissue, 19 in the abdomen.
20 yes. 20 Q. What does that meanm in regular folks'
21 Q. All right. Much better answer than the |21 terms?

22 question. 22 A. That there was no scar tissue in the
23 Al right. So let's go through 23  way.of the surgery.

24 this. You begin with a small incision in the left 24 Q. That's a good thing?

25 upper quadrant, inserting a Veress needle. So the 25 A, It is.
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1 small incision in the left upper quadrant is-used —- | 1 Q. All right.

2 are you using a -- what device are you using? Using | 2 A. ‘Then I placed another five-millimeter

3  a scalpel? 3 trocar in the right subxiphoid area to.mse as a

4 A. Scalpel. 4 working board for the liver retractor.

5 Q. All right. And then what's a Veress 5 Q. Okay. Can you in any way, shape or

6 needle? 6 form give us an idea on either Exhibit 5 or Exhibit
7 A. It's a little needle that has a 7 6 what we're talking about?

8 pressure point such that as you press down, the 8 A. On Exhibit 6 it would be this trocar

9 needle is, in effect, going through the abdomen 9 site here.

10 wall. When it reaches a negative pressure, it 10 Q. V¥What's that called?

11  automatically retracts., We then hook up the 11 A. Subxiphoid, right side.

12  insufflation to the Veress needle and we insufflate |12 Q. If you could just write -- you should
13 the abdomen. 13 write whatever word was in your operative report.

14 Q. In laymen's terms, you take a needle, 14 When I'm looking at that, can look at that and know
15  you puncture the abdomen, you £ill it full of air? 15 what's going on. And keep that handy.

16 MR. DOYIE: Let me just object. It 16 Okay. Is there any way to show on
17 mischaracterizes the testimony. 17 Exhibit 5 the gemeral area that...

18 Go ahead. 18 A. (Witness indicates.)

19 THE WITNESS: C02. 19 Q. All right. BSo we did the right

20 BY MR. BRENSKE: 20 subxiphoid area; correct?

21 Q. ©02. BAll right. So you balloon up the |21 A. Correct.

22 — you balloon up the abdomen? 22 0. All right. What did you do mext?

23 A. Basically, yes. 23 A. The liver was -- liver retractor was
24 Q. ALl right. What is the mext thing you |24 placed in the abdomen, placed under the left lobe of
25 do? 25 the liver, retracting it superiorly and medially.
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1 Meaning upwards and towards the midline. 1 causing a strangulation.

2 Q. So explain to the jury what & retractor | 2 Q. So volvulus is bad?

3 is. 3 A. Yes.

4 A. It's a thin, blunt metal instrument 4 0. Mo volvulus is good?

§ that you twist on the end, and it will go from a 5 A. Yes,

6 straight piece of metal to a triangular formation 6 Q. Okay. When you say it was

7 such that you can hold a retract — hold the liver 7 incarcerated, I think you explained that. But just

8 up and out of the way of the dissecting area. It's 8 do that one more time.

9 an atraumatic device. 9 A. Incarcerated is when an organ goes up
10 Q. 8o you're making & space? You're 10 into a hernia and is attached to the underlying sac.
11 moving the liver out of the way? 11 In this case when I'm pulling, tugging on the
12 A. That's a better way of saying it, yes. |12 stomach, sometimes it will reduce fairly easily,

13 9. All right. Then what did you do? I 13 meaning it would be a reducible diaphragmatic

14  think you took a ten-millimeter trocar? 14 hernia. Or in this case it's pulled back up because

15 A. Yeah, 2nd at that point I placed the 15 it's tethered to the sac, in which case it would be

16 ten-millimeter trocar, again under direct 16 called incarcerated.

17 visualization, atraumatically just above the belly 17 ¢. So this one was incarcerated?

18 button. That was going to be my main camera view. 18 A. Correct.

19 2nd then I placed another five-millimeter trocar, 19 Q. All right. 5o what did you do mext?

20 again under direct visualization, in the subcostal 20 A. The next part was to start mobilizing

21 region on the left side for another working port. 21 the stomach so that we can reduce it out of the

22 Q. All right. So on Exhibit 5 you've 22 chest. I started by taking down the short gastrics

23 shown -- if you could show where those are-on five, |23 where the stomach is, in effect, tethered by the

24 that would be great? 24 spleen. That allows me access to the greater

25 A. Six would probably be easier. 25 curvature of the stomach. The left side of the
Page 55 Page 57

1 9. 1I'mnot going to tell you no. 1 ‘diaphragm and the left crus of the diaphragm.

2 A, {Witness indicates.) 2 @. 'When you say taking down, what's the —-

3 Q. Okay. And is there any way you can 3 vhat are you actually doing in laymen's terms?

4 help me on five? 4 A. I'm cauterizing and cutting those

5 A. (Witness indicates.) 5 arteries.

6 Q. All right. That would be the placement | 6 Q. And those are attached to what, those

7 of all the trocars? 7 arteries?

8 A. Up to that point, yes. 8 A. To the greater curvature of the stomach

9 Q. Okay. You indicate that -- well, let's | 9 and towards the spleen.

10 see, what is the next point? I don't want to get 10 Q. Okay. 5o when you're done cutting or
11 lost bere. What did you do next? 11  taking down the short gastrics, what do you do mext?
12 A. After the trocar is replaced, then — 12 A. After I was able to see the left crus
13 and the liver retractor is in place, I can visually |13 of the diaphragm, now I could dissect the hernia sac
14 inspect the stomach to see the anatomy, how mich of |14 away from the left crus of the diagram, in effect,
15 the stomach is up into the chiest and if there is 15 releasing the stomach. And I carried that

16 going to be any problems with the dissection. 16. posteriorly, in other words, behind the esophagus

17 Q0. Okay. Do you see any - when you 17 and behind the stomach; and then anteriorly, on top
18  visualized the stomach, what did you see? 18 of the stomach and the esophagus.

19 A. It was not twisted. 19 0. All right. And that's all used with a
20 Q. That's a good thing? 20 harmomic scalpel?

21 A. Yes. There was no volwulus. 21 A. Correct.

22 Q. And what is that? 22 Q. What did you do next?

23 A. A volvulus is where the stomach twists |23 A. Once that was reduced and sat fairly

24 upon itself causing an obstruction, or it can twist {24 easy in the abdomen, I then had to work om the other
25 on itself causing compromise to its. blood flow and 25 side of the stomach, also known as the lesser
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1 curvature. 1 either a harmonic scalpel, scissors or a blunt

2 0. And what did you do with. regards to 2 instrument?

3 that part of the stomach? 3 A. Correct.

4 A. Released the adhesions and hernia sac 4 Q. What did you do next? This is easy for
5 on the right'side of the stomach until I could see 5 me. I just say what did you do next and you've got
6 the right crus of the diaphragm. 6 to tell me.

7 Q. That would have been done with the 7 A. By the time -- at that point I had two
8 barmonic scalpel? 8 to three centimeters of esophagus that was stained

g A, Mostly; yes.. § within the abdomen, the hernia sac was-reduced. The
10 Q. What other instruments would you 10 stomach wasn't falling into the hernia, so we

11 npormally use to do that? 11 effectively had everything reduced. There was no

12 A. I could use scissors or scmetimes 12  incarceration anymore. I then placed a Penrose

13 bluntly they'll dissect out. 13 drain around the esophagus and retracted it

14 Q. Okay. In this particular operative 14 laterally.

15 report, can you tell what you did? 15 Q. What is the purpose of the Penrose

16 A. Well, I don't dictate every last little {16 drain?

17 move that I make. So if I use.a blunt instrument 17 A. The Penrose drain is a way to

18 for two little moves, I wouldn't necessarily dictate |18 manipulate the esophagus so that the esophagus

19 that. So I don't have an instant recollection of 19 doesn't tear and cause a perforation.

20 how many times I used the scissors or I used a blunt |20 Q. W¥hat did you do pext?

21 ipstrument. 21 A. ‘'With everything reduced, the object now
22 0. Okay. So you would normally use & 22 was to close the diaphragmatic fundo repair. And I
23 harmonic scalpel, a blunt instrument, and scissors? |23 did that with figure-eight stitches of 2-0 Vicryl
24 A, Yes, 24 suture. BApproximately four were placed.

25 Q0. Okay. Please tell us what you did 25 Q. Where exactly were they placed?

Page 59 Page 61

1 next. 1 A. You're closing the left crus of the

2 A. Right crus was then dissected away from | 2 diaphragm to the right crus of the diaphragm.

3 the hernia sac-and from the esophagus. At that 3 Basically you're tightening up the hiatus of the

4 point we cleaned up:the right side and now I have to.| 4 diaphragm.

5 create a posterior window behind the esophagus, A, 5 Q. What did you do next?

6 to make sure that it's clear from the hernia sac and | 6 A, I made sure that there was adequate

7 that it won't pull back into the chest. This is 7 mobilization of the esophagus so that my closure

8 also going to be the window I use to bring the 8 didn't create any tension. It didn't require any

9  stomach from one side of the abdomen to the other to | 9 mesh implantation. And then I went on to do the

10 create my Nissen fundoplication. 10 Nissen.fundoplication.

11 Q. All right. Wwhat-is a crus? 11 Q. And just in general terms, what is a

12 A, The crus are where the leaf of the 12 Nissen fundoplication?

13 diaphragm came together in this hiatus. They are 13 A. Nissen fundoplication is where you take
14 basically musculature. There is no real cartilage 14 the greater curvature of the stomach. You wrap it
15 to them. There is no real structural support to 15 around to the anterior part of the stomach, creating
16 them. They are thicker than the rest of the 16 fundoplication or taco or whatever term you want to
17 diagram, but they are basically muscle. 17 use, wrapping the stomach.

18 Q. Okay. So what did you do next? 18 Q. If you look st Ezhibit 6, is that an
19 A. We then -- or I then start to dissect 19 example?

20 the remaining hernia sac out of the mediastinum. So |20 A, VYes, it is.

21 that way the esophagus would be free and that-way I |21 Q. What did you do next?

22 can-keep part of the esophagus in the abdaminal 22 A. Secured the fundoplication.

23 cavity, rather than having it pulling back up into |23 Q. How do you do that?

24  the cchest. 24 A. In this case I used the 2-0 Vicryl
25 Q. And that dissection would be dome using | 25 suture on the initial closure to attach it briefly
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1 to the esophagus. And then I used Ethibond sutures i  that referring physician is Dr. Siddiqui. That

2 above and below that, that are stomach to stomach. 2 would be the hospitalist?

3 Q. All right. I don't want to 3 A. That's correct.

4 oversimplify, but you stitched it together? 4 Q. Okay. Prior to the 2D echo with

5 A. Yes. 5 Doppler, did you have any discussions with

6 0. That's pretty mich you're done? What 6 Dr. Siddiqui concerning the need for this test?

7 did you do next? 7 A, No.

8 A. No. 8 Q. ¥hat is your understanding of the

9 Q. No? 9 purpose for this test?

10 A. You have to assess whether the wrap is |10 A. At this time when she was going into
11 too tight. I put an instrumentation underneath 11 sepsis, one of the differential diagnosis between
12  there to make sure that the wrap is what we kind of |12 Dr. Siddiqui, intensivists, and other consultants
13 call floppy. In the old days they were always too 13 would be whether she was having a cardiogenic

14  tight and caused esophageal problems for patients. 14  episode that would be causing her signs and

15 We've since learned that that's a big thing to 15 symptoms. One of the ways to rule that out would be
16 avoid. So we make sure that we do what's called a 16 to do a 2D echo to look at the ejection fraction of
17 floppy closure. And then at that point, revaluate 17 the heart, to look at the wall motion of the heart,
18 the crura to make sure that the closure I did was 18  and to hopefully access the valves of the heart.

19 still intact. I inspected the liver to make sure 19 Q. What did this test result tell you

20 there is no injure to the liver. There was no 20 about the heart?

21 capsular tears. I then watch the retractor be 21 A. Well, I don't interpret these, so...
22 removed safely. I visualized the short gastrics to |22 Q. All right. And I apologize, I didn't
23 make sure there was no bleeding in that area. And |23 -- you dom't read those —- you don't -- I apologize.
24 then there's no bleed from the stomach or the 24 When you say you don't interpret these, does that
25 spleen. 25 mean you don't look at the document itself or you
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1 At that point we opened up the i don't look at the report? What don't you do?

2  trocar to let all the COZ that we can out of the 2 A. If I have an-echo came to me in a

3  abdomen, and we removed the trocars and close the 3 preoperative setting from a cardiclogist, I will

4 incisions. The larger trocars have to be closed at 4 scan it to look for anything grossly abnormal that
5. the fascial level because they have a risk of 5. may catch my eye. In the context of when this was
6 herniation. The five millimeters do not. Then we 6 performed, the intensivist and Dr. Siddiqui would

7 use local injection for pain control and suture the 7 have been responsible for this. This comes to my

8 skin closed. At that point they put on sterile dry 8 office back from the hospital subsequent to how

9 dressings. The patient is extubated and transferred | 9 things were proceeding.

10 to the recovery. 10 Q. AL right. 8o you would not be made
1 Q. If at any time you had caused an injury |11 aware of the results at the time the results came
12  to the abdomen or any other structures that you're 12 im?

13 working in, it would bave been your responsibility 13 A. Only if one of the hospitalists or

14 to repair those structures. Falr statemeat? 14 intensivists brought it to my attention.

15 A. That is correct. 15 Q. Okay. As part of your practice, do you
16 Q. In this particular surgery you did not |16 look at the reports themselves?

17 see any injuries to any of the structures, therefore | 17 A. Sometimes, yes.
18 you.did not have to make any repairs of any. Fair 18 Q. Are you able as a doctor to look at a
19 statement? 19 report and -- strike that.
20 A. That is correct. 20 what does this report tell you?
21 Q. Going to — we're just continuing om in | 21 A. The report says the patient had an
22  your chart. And I'm looking at page 45 and 46, a 2D {22 elevated heart rate during the study. It says that
23  echo with Doppler. Can you tell us what that is? 23  the ventricular systolic function appears to be
24 K. This is an echo exam of the heart.. 24 normal, between 50 and 55. The remaining heart
25 Q. ALl right. Did you order -- this shows | 25 appears to be nommal in terms of its atrial size,
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1 it's aortic root diameter, mitral valve function, 1 office dated the 9th?
2 right ventricular function. There is no-clot in the | 2 A. I.assume that, yes.
3  heart. And there is no effusion or fluid around the | 3 Q. Okay. Now, you -- did you have an
4 heart. There is a'pericardium around the heart, and | 4 opportunity to read this report on the 3th?
5 gometimes if there is a ‘fluid there it will crush 5 A. I probably actually read this réport in
6 the heart, causing blood pressure changes. 6 the hospital EMR before I ever read my office chart.
7 Q. Vhen, if ever, were you sware that this | 7 Q. Okay. Would that be the same as the
8 procedure was going to be done on your patiemt? 8 Doppler document?
9 A. I was vaguely aware of that happening 9 A. In the hospital I probably didn't
10 on Saturday ‘night. 10 review the Doppler, the TD-echo.
11 Q. Was that post -- 11 Q. But you would have been in the hospital
12 A. Postop. 12 - strike that.
13 Q. Postop one day? 13 Your best recollection is you
14 A. Postop day one. 14 would have reviewed Dr. Yordan's consult at the
15 Q. Al right. And page 2 shows a CC to 15 hospital prior to this document getting to your
16 you, but you don't know when it was.CC'd to you? I |16 office?
17 mean, there is a — there is a fax. The first page |17 A. Most likely, yes.
18 says 02-09 at 3:14 a,m. and it just says CC to 18 Q. Oksy. What did this document tell you,
19 you -- let me:rephrase my question. 19 other than she has sepsis?
20 It would have gotten to your 20 R. That Dr. Cordero felt she was. in DIC,
21 chart, assuming the fax. is correct, the morning of 21 which is disgeminated intravascular coagulopathy,
22  the 9th? 22  that she had renal failure or that her kidneys were
23 A. It looks like it was performed on the 23 failing, and she Had respiratory failure. Cultures
24 '7th, the note was dictated on the 8th. It was 24 were pending, but she was being treated with
25 ‘transcribed on the 9th. And the best interpretation {25 broad-spectrum and IV antibiotics. And he notes
Page 67 Page 69
1 I would.have is that it would have gotten: to me 1 that the 2D echo shows preserved left ventricular
2 ‘sometime thereafter. 2 systolic function.
3 Q. All right. So if you look in your 3 0. And in'reqular folks' terms, what does
4 chart — 4  that mean?
5 A, I would say on the 9th, based upon 5 A. It appears that she's not having a.
6 the -- 6 heart attack.
7 Q. The fax? 7 Q. When the patient coded, were you in the
8 A. == cover sheet. 8 hospital at the time?
9 Q. Okay. All right. The'next thing I L] R. T don't remember.
10 have that's in your chart is a fax from the hospital | 10 Q. All right. BSo let's go to the next
11 to you dated the 9th at 12:49 a.m. It's four pages. |11 part of your chart. BAnd it's the fax of 02-18, ‘8:20
12 It says the referring physician is Barry Rives, MD, |12 a.m., it's toyou from St. Rose. It's four pages
13 the referring doctor is Dr, Siddiqui, and the 13 and.it includes your three-page operative report.
14 consultation is for sepsis. Sepsis. Do you know 14 Do you have that in front of you, sir?
15 who ~~ or are you familiar with Dr..Herbert 15 A. Yes.
16 Cordero-Yordan? 16 Q. All right, BSo we're now —- this
17 A Yes. 17 operative report indicates that you took Ms. Center
18 Q. What is your understanding as to why 18 back to surgery on the 17th of Fébruary; correct?
19 Dr. Yordan saw your patient? 19 A. Correct.
20 A. He was the cardiology specialist 20 Q. Okay. So the original surgery happemed
21 consulted on her case when she went. into sepsis. 21 on 02-06, you tock her back on 02-17. Just taking
22 ¢. When you reviewed his report dated the |22 all the time you wish, could you explain to the jury
23  8th of February — strike that. 23 why you waited 11 days to take her back to surgery?
24 I'm assuming that you would have 24 MR. DOYLE: 1I'll object. It's argumentive.
25 gotten this on the 9th, based upon the fax to your 25 But go ahead.
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1 THE WITNESS: After her initial septic shock 1 MR. DOYIE: Well, hold on. It's arqumentive.
2 episode, she was recovering and doing well. She had | 2 But go ahead.

3 one epispde where she threw up some material.. So a 3 THE WITNESS: Yes.

4 nasogastric tube was placed by a radiologist. She 4 BY MR. BRENSKE:

5 -continued to improve. We started to place her on 5 Q. How many hernia surgeries have you

6 two feeds. BAnd in a 24 or 48-hour period, she all 6 performed?

7 of a sudden began to deteriorate with a significant. | 7 A. Diaphragmatic hernias or all hernias?

8 change in status. I ordered a CT scan which showed 8 Q. Llet's go with all.

9 some fluid and air that was not on the previous CAT 9 A. Well over 500.

10 scan on the 9th, I believe. So'at that point I was |10 Q. 'Of those well over 500 hernia surgeries
11 .concerned that she had a perforation. I ordered an |11 you performed, how many of your patients have gone
12 upper GI study which confirmed there vwas a 12 — had sepsis postop day 1, other than Vickie
13  perforation of the stomach. I spoke to her and the. |13  Ceater?

14 family and recommended surgery. 14 A. I can't recall any that came to mind.
15 Q. 8o let's go over the surgical 15 Q. I understand that there may be
16 procedure, if we ocould. 16 -something. But as you sit here today, you don't
17 MR. BRENSKE: I need to take another 17 remember ome. Fair statement?

1§ five-minute bresk. Sorry. 18 A, That's fair,

19 THE VIDEOGRAPHER: Okay. We are off the 19 Q. ALl right. S0 I would also assume that
20 record at 12:54 p.m. 20 if your patient gets sepsis postop day 1, you're
21 (Short . break. ) 21 looking for answers?

22 THE VIDEOGRAPHER: We are back on the record 22 A. That's correct.

23  at 1:06 p.m. 23 Q. And in this case it's your

24 BY MR. BRENSKE: 24 understanding, at least at the time you were

25 Q. Doctor, just before we took a break, 25 treating the patient, that her sepsis was caused by
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1 you mentioned that the -~ I think you had a CT done 1 -- I want to say aspiration pnewmonia, but that is

2 shortly postop that you believe did not show any 2 probably mot the right term. What is the right

3  abnormalities? 3  tem?

4 B. Which CT are you referring to? 4 A. They use both terms, but the actual

5 Q. The first one. 5 correct term is aspiration pneumonitis. It's an

6 A. The first one on postoperative day 2 6 inflammation of the lungs.

7 showed findings consistent with postoperative 1 Q. But this — this infection becames

8 changes. 8 systemic and causes organ shutdown?

9 Q. And the CT, did you review the actual 9 BA. It doesn't have to be an infection of
10 CT itself or just a report? 10 the lungs. It's an inflammation of the lungs. You
11 A. I .do not recall. 11 can have inflammation of the organ without it being
12 Q. So you may have looked at the CT 12 grossly affected.

13 itself, you may not have. You may have looked at 13 Q. But if you have an inflammation of the

14  the report, you may not have, but you would have 14 lung, is that going to create sepsis?

15 looked at one of them? 15 A. Yes, it can.

16 A. I definitely looked at all the reports |16 Q. Is it — was it your understanding at

17 for the CAT scans. Sometimes I review the films 17 the time this was going on that the patiemt Vickie

18 either on the PAC system, or sometimes I'll review 18 Center was baving inflammation of the lung — lung,

19  them with the radiologist if I have a question about |19 which caused her sepsis and ultimate coding? Coding

20 the anatomy or whatever is going on with the 20 is c-0-d-i-n-g.

21 patient, or sometimes the report is clear enough and {21 A. That was what myself, the other

22 I don't need to. 22 consultants, the ICU intensivists: all were working

23 Q. VWell, I would agsume this is a pretty 23 on.

24 rare event that you would perform the hernia surgery |24 Q. Did it come to mind to you at .any time

25 and the patient is sepsis postop day 1? 25 the first ten days postop that you may have cut

—

Litigation Services

| 800-330-1112

www.litigationservices.com

Docket 80271 Document 202837 3189




BARRY JAMES RIVES,

A.App.170

Page 74 Page 76

1 something, burned something; caused some injury 1 of the Nissen fundoplication and closure of

2 during your surgical procedure that resulted in the 2 gastrostomy.” Gastrotomy is a — is that a fancy

3 sepsis? 3 way of saying there's a bole in-the stomach?

4 A. Anytime a patient has an unexpected 4 A. Yes. Closure of gastrostamy times two.

5 complication after surgery, my job-is. to:make sure 5 Q. Okay. ‘So why don't you tell me'what

6 that it's not related to the surgery. 6 ‘the findings -- so tell me what your findings are.

1 0. Had the CT of the abdomen — strike 7 1 can read what this says, but maybe you can explain

8 that. 8 it in more simple terms that I can understand.

9 You went back in to surgery 9 A. So with the stomach wrapped upon

10 because there was a CT of the abdomen that showed 10 itself, the NG tube could slide up inside the wrap
11 abnormality? 11 causing it to be obstructed. 1In this case, when we
12 A. Not entirely. The upper GI was the 12 took her to the OR and we had the NG tube hooked up
13  definitive study, plus the patient's clinical 13 to suction, they -- let's see. BAbout three and a

14 condition that made a surgery a secondary time 14 half to four liters of gastric contents was

15 necessary. 15 aspirated. At that point I had a concern that if

16 Q. When would you have ordered a CT of the | 16 you damage the vagal nerves-during the surgery, you
17 abdomen on this patient given her conditiom oue day |17 get what is called gastric outlet obstruction. So I
18 postop? 18 went out and spoke with the family to make sure they
19 A. When the patient is transferred to the |19 are aware that'this may be & possibility and would
20 IDU, the ICU intensivist becomes the attending 20 change the way that the surgery went.

21 physician, and they will tend to order almost all 21 As I got in there, the first-thing
22 radiology tests and evaluations. If I feel a test 22 I did was clean out the area of concern of any

23 is indicated that they haven't done, then that would |23 debris, any scar tissue, so that I could adequately
24 be a case where I would order the test. Idon't 24 evaluate the anatomy, At that point I can see that
25 recall whether I ordered the CT scan for 25 the duodenum and the distal end of the stomach was
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1 postoperative day 2 or whether the intensivist had 1 intact. There was no perforation. It did not look

2  already ordered it. 2 like she had gastric cutlet obstruction. As I

3 Q. I do'not want to.put words in your 3 looked at the Nissen wrap, I could see that it was

4 mouth. What you're telling me is the ICU 4 twisted, anatomically being pushed by the NG tube.

5 intensivist is the person that orders testing. If 5 And there was no way to assess that without taking

6 it is your patient that is sent to the ICU and 6 those three sutures out-that I placed prior. And as

7 you're reviewing the chart, if you see a test that 7 I.did that, one of the sutures was deep. And-the

8. should be done, you.can order it. 8 only way to get it was by making an actual hole in

9 A. ‘That's correct. 9  that part of the stomach to release it.. And then as
10 Q. All right. I think -- all right. So [10 the stomach flopped back into its normal anatcmical
11 now.we're at — on your chart concerning your second |11 position, I could see that the NG tube was coiled up
‘12 surgery of Ms. Rivers [sic] on the 17th of February, {12 towards an area where there was about a

13 beginning on page 52 and ending on page 54. Are you. |13 one-and-a-half-inch defect or hole in the stomach.
14 there? 14 Q. Okay. First you just kind of -- you
15 A. Yes. 15 took hetween three and a half and four liters of

16 Q. I think we haven't really discussed 16 gastric contents that was cut of the stomach?

17 this yet. It shows that the preoperative diasgnosis |17 A. Correct.

18  is gastric perforation, and that's — is that a 18 0. Or was it — so that was contained in
19 fancy way to. say there is a hole in the stomach? 19 the stomach itself?

20 A, Yes. 20 A. Correct.

21 Q. Okay. And what operation — you did a |21 Q. Okay. And when you -- when you

22 diagnostic laparoscopy. That means you went inand |22 released the RG tube from the — let's take a lock
23 locked around? 23 at six. 50 I'm locking at — and you can help me
24 A, That is correct. 24 with it, I hope. So I'm looking at the — I'm just
25 Q. Okay. .And then you say "with revision |25 going to call it the Nissen, ckay? Bounds like a
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1 car and I don't mean to do that. 1 contrast?
2 But we're locking at the Nissen, 2 A. I would have to.see the --
3 .and the NG tube is somehow wrapped around this 3 Q. And if you don't know, that's fine.
4 nissen so that you've got to remove -- you separate | 4 BA. Yeah. I:don'trecall off the top of my
5 those parts of the stomach. Am I right? 5 head.
6 A. Correct. 6 Q. If there had been an injury, an
7 Q. Okay. And when you separated those 7 unintended injury.by yourself perioperatively in
8 parts of the stomach, you found an inch-and-a-half 8 your first surgery and an IV.— or CT with IV
9 hole in the stomach? 9 contrast of the abdomen had taken place, would that
10 A. Correct. BAnd there was a hole that I 10 probably show that defect or injury?
11 created by taking out the suture as well. 11 MR. DOYLE: Just for clarification. By
12 Q. Right. So you found an inch-and-a-half |12 pericperative, that can be a wide range of things.
13  hole in the stomach and you had to make a hole in 13 Did you mean to say within the operation itself or
14 the stomach to get the suture out, And you repaired | 14 are you intending to include before and after?
15  that? 15 MR. BRENSKE: Well, we can do it both ways.
16 A. Two different holes. 16 MR. DOYLE: I mean, it's —
17 Q. So you repaired the two different 17 MR. BRENSKE: That's fine.
18 holes. There is a lot of words here and I'm trying |18 THE WITNESS: Perioperative, to me, means
19 to get us out within a couple of days. 19 during the operative course. Postoperative means
20 Once you separated the Nissen and |20 anytime after the surgery.
21 you fixed the inch-snd-s-half hole in the stamach 21  BY MR. BRENSKE:
22 and you repaired the hole that you created in order |22 @. So if there had been -- with those
23 to undo the Nissem, did you do any other repairs? 23 definitions in mind, if there had been an unattended
24 Take your time and look at it. 24 injury to a portion of the abdomen or other
25 A. So after repairing the two holes in the |25 structures that you were working with causing it to
Page 79 Page B1
1 stamach, we continued with installation -- or 1 leak, would a CT of the abdomen using IV cootrast be
2  installation of methylene blue into the stomach 2 ‘able to identify that?
3 under pressure. Not too much pressure. That way we | 3 A. Possibly.
4 can see if there is an active leak from anywhere in 4 Q. I want to go over a couple more things
5 the stomach. 5 here. I don't --.when you say the omentum caked to
6 Also, I was able to evaluate that, | 6 the left lateral quadrant in the lower ahdomen, can
7 given the little bit of time that the stomach was 7 you tell me what that means?
8 spontaneously draining into the duodenum, and I 8 A. It means the omentum was stuck to the
9. wasn't concerned for a gastric outlet obstruction 9. left side of the abdomen.
10 like I was preoperatively after the NG tube had such | 10 Q. And you indicated you had to remove
11 high ocutput. I evaluated the remaining structures 11 some debris?
12 in the area. I cleaned out any other debris or 12 A. I suction-irrigated fluid, debris,
13 possible abscess cavity areas. .I inspected the rest |13 inflammatory tissue.
14  of ‘the hollow viscus or large bowel and small bowel |14 ¢. None of that being good, I would
15 for any other possible sites of perforation. And 15 assume?
16 then closed up the incisions after removing the CO2. |16 A, It's just reactionary fluid froma --
17 Q9. Did — was — was a CT of the abdomen 17 from the perforation.
18 with contrast dome at any time prior to your second |18 0. Going on in your chart to the -- let me
18 surgery? 19 make sure I'm not getting lost here.
20 A. Depends what you mean by contrast. 20 All right. So the next part of
21 Either IV.or oral. There were two CTs done, as we 21 your chart is a fax on 03-19-2015. 000055. And the
22 mentioned prior. One was on postoperative day 2. 22 next three pages after that, under operative notes
23 and there was another one done one or two days 23 from your operation on Vickie Center of March 18,
24 before this surgery. 24 2015. Do you have that in front of you, Doctor?
25 Q. Were either of them dome with IV 25 A, Yes, I do.

Litigation Services
www.litigationservices.com

| 800-330-1112

A.App.171




BARRY JAMES RIVES,

A.App.172

M.D. - 04/17/2018

Page 82 Page 84

1 Q. All right. So -- 1 ‘A. I don't recall whether it was done by
2 MR, DOYLE: Just for clarification, I think 2 Dr. Wiencek or an interventional radiologist.

3 it's the 18th.  Not the 19th. 3 0. And we've got it in here, so we'll f£ind
4 MR. BRENSKE: The fax is the 19th, the surgery | 4 out. All right. So you go in with Dr. Wiencek as

5 is the 18th. 5 your second surgeon. Tell me what you did.

6 MR. DOYLIE: Got it. Got it. Okay. I 6 A. The first thing I did was cleared the
7 misunderstood :you. 7 packing from her abdominal.wounds, and then we

8 MR. BRENSKE: Well, I'm easily misunderstood. 8 prepped and draped the patient in standard surgical
9  BY MR. BRENSKE: 9 fashion. T started by making a small incision in
10 Q. We're looking at the surgical procedure |10 the right middle quadrant where we had ot operated
11  of March 18, 2015, where your preoperative diagnosis |11 before. So that way I can insert a Veress needle
12 is perforated viscus. Can you just tell me from 12 such that it wouldn't interfere with any possible

13 your recollection why you needed to go back in on 13 adhesions from the prior surgery. I wasn't able to
14 the 18th of March of 20157 14 get any insufflation from that. And then I made an
15 A. The patient was doing fairly well 15 incision from one of her prior trocars, and I opened
16 +tolerating some oral diet. However, there was 16 that up under direct visualization so I could put my
17 concern that she was developing a leak from her 17 finger inside the abdomen to see if I could get

18 stomach to her abdominal wall. We, at some point 18 insufflation. And I could not get any insufflation.
19 prior to this, had done a CT scan and had 19 Q. Now, if you can't get insufflation,

20 interventional radiology place a drain into the 20 does that. just mean the CO2 gas that you're putting
21  area. As -- a lot of times these leaks, if they are {21 in there is going — it's not —- it's like there's a
22 suspected, will dry up on their own. We had given 22 -~ you're blowing up a balloon and ‘there's just a

23 what I felt was ample enough time for that to 23  hbole in the balloon so you can't blow it up?

24 happen. I consulted Dr. Wiencek, the cardiothoracic |24 A. No. It means that scmething is keeping
25 surgeon. Discussed the case with him since he had 25 the abdomen from being free and pliable to expand to
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1 been on prior when she went into the ICU with sepsis | 1 accomuodate the pressure.

2 back in the beginning. And discussed it with the 2 Q. ‘All right. So that could be from some
3 family that we both felt that there was & need to 3 -- pressure fram same other area then?

4 take her back to the surgery -- to take her back to 4 A. Correct.

5 the OR and evaluate her esophagus for a possible 5 Q. Okay. Did you ever determine why you

6 leak, her stamach for a possible leek or any hollow 6 couldn't get insufflation?

7 viscus for a possible leak. 7 A. Indirectly when I opened up her

8 Q. So this particular surgery you were 8 abdomen, she had a fair amount of inflammatory

9 assisted by Dr. Wiencek? 9 tissue and adhesions. So that would be the reason
10 A, Yes. 10 why I couldn't get insufflation with the Veress

11 Q. And this had been — I didn't -~ and it |11 needle.
12 .may be in your chart. But this was after Dr. — I 12 9. Okay. I'msorry. Continue, what did
13 don't remember which doctor it was, but aspirated 13 you do next?

14  fluid from Vickie Center? 14 BA. I then created an upper midline

15 A. I don't know what you're referring to. |15 incision and opened peritoneum bluntly between the
16 Q. Because, I meen, I don't know what I'm |16 subxiphoid and.the belly button basically. The area
17 talking sbout. BSo that works. 17 was fairly stuck with inflammatory tissue, It was
18 : Prior to this, I recall there 18 friable. I mean, you touch it, it would bleed. You
19 being a cardiothoracic doctor coming in and removing | 19 couldn't delineate what was stomach, what was colon.
20 or draining some part of Vickie. Does that ring a 20 So it was not a very safe area to operate on. So I
21 bell? 21 went down below her belly button where there was no
22 A. Yes. She had a right chest tube 22 prior surgery by myself, and I was able to get

23 thoracostamy placed to drain fluid out of her right 23 access to the abdomen where there was, lack of a

24  chest, 24 better term, what-we call virgin territory. In

25 Q. Do you remember which doctor did that? |25 other words, there is no adhesions, there's no
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1 inflanmation. And then I started working my way up 1 1o evidence of perforation there. At that point NG
2  towards the abdomen, taking:down the small bowel, 2 tube was inserted. And we began to insufflate the
3 the large bowel, so that I could identify everything 3 area, and again used methylene blue to see if there
4 fairly routinely at that point. 4 was an appreciable leak. At that point there was
5 Q. What did you do next? 5 actually no methyletie blue and no air coming out.
6 A. Once I had everything freed up from the:: 6 So Dr. Wiencek and I thought the next best step,
7 small bowel and the large bowel, I had the incision 7 pince there is no way to see a perforation from
8 completely freed up, the stamach.and transverse 8 those maneuvers, was for him to do an EGD. Where he
9 colon were scarred to one another. 9. puts-a scope down through the esophagus into the
10 MR. DOYLE: Slow down just for.a little bit. 10 stomach, and he can look from the inside and see if
11 For the court reporter. 11 there is anything that would suggest to him an area
12 THE WIINESS: Sorry. You okay? 12 that could cause a leak.
13 I then dissect over towards the 13 Wnen he did that and he started to
14 left side of the abdomen where I was concerned about | 14. insufflate the stomach, I could hear a whistling
15 a fistula, so that I could follow the fluid back 15 sound, indicating that there was an air leak
16 towards where the origin would be. 16 somewhere. So with him looking down the scope at
17 BY MR. BRENSKE: 17 the inside of the stomach and me inside the abdomen
18 Q. Mow, before you go any further. A 18 palpating the stomach, I could locate where the hole
19 fistula, explain to the jury what that is. 19 was. 2nd he could see that there was a gastric
20 A. A fistula is a connection between any 20 ulcer in that area and I was able to stitch the hole
21 hollow viscus and the skin. 21 closed. Basically until the whistling stopped.
22 Q. And is a fistula created as a means to | 22 Q. Vhere was the gastric ulcer located?
23 get -- well, let me just -~ why would the body form |23 A. It was on the left side of the stamach,
24 a fistula? 24 up near the GE junction.
25 A. The body can form a fistula due to a 25 Q. Can.we use this horrible Exhibit 5?
Page 87 Page 89
1 number of issues. Basically if you have an 1 A. VNo. Well —
2 obstruction, an injury, chemotherapy, radiation such | 2 Q. We -~ well, no is a pretty rough temm,
3 that a hollow part of the anatomy is weak, it can 3 but -
4 blow ocut through that area and the body finds a way 4 A. The problem is the stomach is in 3D.
5 to get that fluid out. It's usually directly 5 9. Of course it is.
6 through the skin. 6 A. And this is in 2D and it doesn't give
7 Q. ‘Thank you. Where are we mext? 7 you atrue sense. So looking at your diagram, this
8 A. At that point I started to visualize 8 ‘ulcer would be behind -- here, I'll mark, as long as
9 the lesser curvature of the stomach and looked at 9 you understand. It would be in this general area
10 the right crus where the repair was. I didn't see 10 but behind the stomach.
11  any evidence of a leak. I didn't see any evidence i1 Q. BSo posterior?
12 of a perforation. Nor did I see any material in 12 A. On the back side of the stomach,
13  that area to suggest that would be the site of the 13  correct.
14 perforation. Then I started to mobilize what we 14 Q. Okay. Just write down whatever you
15 call the gastrocolic ligament, which is the distal 15 want to write down as to what that is.
16 end where the stomach is. adhere to the transverse 16 A. {Witness complies.)
17 colon. So that way I can fully look at the end of 17 Q. BAnd we'll mark it as exhibit next in
18 the stomach, the duodenum, look at the underneath 18 order?
19 side of the stomach, again, to evaluate if there was | 19 A. Sure.
20 any sort of perforation in that area. 20 (Exhibit 7 marked.)
21 The greater curvature had already |21 MR. BRENSKE: I know we wrote all over five.
22 been taken down from the prior surgery and I 22 MR. DOYLE: That will be seven then; correct?
23  inspected the staple line. There was no 23 MR. BRENSKE: Yes. I think so.
24 perforations at the staple line. I then followed 24 BY MR. BRENSKE:
25 this up towards the left crus to make sure there was |25 Q. Is there anything on six that would be

!
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1 easier for you to show? 1 a reaction to that. Kind of like on your skin it's
2 A. No. 2 ascab. On the inside of your abdomen it forms this
3 9. Okay. I didn't think so. I was just 3 little kind of like a scab. So that's the type of
4 reading. It said, "Eventually.able to — eventually | 4 stuff that I was debriding out of there.
5  able to visualize the air bubbles were leaking .out 5 Q. The next part of your chart is a fax
‘6. from the very far upper:left cormer of the stomach.” | 6 from the hospital to you. comcerning a two-page
7 A. I filled the abdomen at that point with | 7 operative réport by Dr. Wiencek. Can you tell us-—
8 water. And that way with the air bubbles you kind 8 this isn't your operation, you were not at this
9 of see the air bubbles caming from that general 9 particular surgery, I'm assuming?
10 area. 10 KA. I was not.
11 Q. I see. All right. So you sutured that | 11 9. And I don't want you to go through all
12 general area until there was no more bubbles? 12 of the details of someone else’s surgery. But if
13 A. Yeah. Dr. Wiencek could see from the 13 you can tell me what he did, in laymen's temms, that
14 inside on the scope that it had been closed. 'The 14 was fayed to your chart.
15. insufflation had stopped, the whistling had stopped, |15 A. Bagically Dr. Wiencek did a videoscopic
16 there were no more air bubbles coming up from the — |16 procedure to free up the right lung from any
17 ‘from the abdominal cavity. 17 ‘inflammatory tissue-on that side.
18 Q. ¥hat did you do next? 18 Q. Can you tell me what you believe caused
19 A. We placed the NG tube to decompress tlie |19 the empyema of the chest?
20 stomach of the fluid and air that we put into it., I |20 BR. Empyema.
21 then went ahead and irrigated and drained the entire |21 Q. Empyema.
22 abdomen, clearing out any abscess fluid, debriding 22 MR. DOYLE: I assume you want to ask him if he
23 any necrotic tissue, especially in the left upper 23 had that thought back then, given the court's
24 quadrant. I placed two drains into: the abdomen. 24 ruling.
25 One-was in the greater curvature or the left side of | 25 MR. BRENSKE: I get to ask both times, but I'm
Page 91 Page 93
1 the stomach, but beshind the stomach where the ulcer 1 asking -
2 had been repaired. So that way if there was any 2 MR. DOYLE: Well, why don't we find out first
3 fluid coming out of there, we'd know where a 3 if he had an opinion then.
4 possible source would be. And then another ome was 4 MR. BRENSKE: Yesh. I thought I did, but
5 placed, what we call the paracolic.gutter, on the § that's okay.
6 left later side where fluid from the surgery would 6 MR. DOYLE: You asked present tenge.
7 accumilate so we could draw it off. 7 THE WITNESS: Can you restate the question?
8 Q. What is necrotic tissue? Is that dead B8 BY MR. BRENSKE:
9 tissue? 9 Q. Sure. We'll do it this way. WHas
10 R. Dead tissue. 16 Vickie Center your patient on March 25th of 20157
11 0. Where did you clear the dead tissue 11 A, Yes.
12 from? 12 Q. Okay. And what's your understanding of
13 A. Well, there was necrotic tissue on the |13 why Dr. Wiencek had to do a right empyema?
14 ‘omentum, There were little spots of it -- not part |14 B, Empyema.
15 of the bowel, but glommed onto the bowel in various |15 Q. I'll never get it, but thanks very much
16 parts. 16 for trying.
17 Q. That necrotic tissue came fram what 17 A. So if the lung has any inflammatory
18 source? 18 tissue trapping it, you can't get good ventilation
19 A. The inflammatory process of the 19 through that side of the lung. So a cardiothoracic
20 perforation. 20 surgeon would go into the chest, free the lung up
21 0. I mean, was it part of the stomach? 21 from any inflammatory tissue holding it, so.that way
22 A. It's not -- it's not pert of the 22  they would have better ventilation. Remove: some
23 stomach. It's.a reaction to the -~ to the 23 potential abscess cavity or fluid to control
2¢ perforation. So when you have a cut or laceration |24 infection.
25 or perforation, just like your skin, your body makes |25 Q. ¥hat was your understanding at the time
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1 as to why there was that inflammation? 1 co-pays and deductibles and all sorts of things.
2 A. It would be from her — it would 2 Q. ALl right. And then the pext page is a
3 probably be from her gastric perforation. 3 bill for an office visit, with payments and
4 Q. From the hole in ber stomach? 4 adjustments?
5 A. From the ulcer, yes. 5 A. Yes.
6 Q. Then the next document is page 62. § Q. And then if you can tell me what this
7 This looks like your referral to -- what is it? 7 last page is, I would be really impressed.
8 A. It's a referral to Dr. Dominic 8 A. This is basically all of the billed
9 Ricciardi at the wound care center, for him to 9 gervices, as far as what we billed out. These are
100 evaluate Vickie for her ischemia to her feet. 10 the charges and the payments made by the insurance,
1 Q. Okay. Locking at the next pages, I'm 11 any adjustments and anything else withheld.
12 going to -- they seem to be multiple requests from 12 Q. Okay., I think that ends your chart.
13 vickie's daughter to allow you to fill out forms to |13 MR. BRENSKE: All right. Another five-minute
14 indicate that she's unable to retwrn to work? 14 break, if that's okay. Court reporter needs a break
15 A. Yes. For Katie. 15 too.
16 Q. For Eatie? 16 THE VIDEOGRAPHER: All right. We're off the
17 A. For Katie, correct. 17 record at 1:48 p.m.
18 0. ALl right. So if I go to page 68, it |18 {Short break.)
19 says, "Katie's mom underwent surgery 02-06-15 and 19 (Exhibit ‘8 marked.)
20 had serious complications resulting in her admission | 20 THE VIDEOGRAPHER: We're back on the record at
21 to the ICU and intubated. Katie has been caring for |21 2:00 p.m.
22 her father and family during this most difficult 22 BY MR. BRENSKE:
23  time." And I go to page 70, and I'm assuming that's | 23 Q. Doctor, if I could see that document,
24 your signature? 24 please, just to make sure you've got what I've got.
25 A. Yes, it is. 25 Excuse me. Doctor, I'm going to hand you what's
B Page 95 Page 97
1 0. And then she's just asking a couple 1 been marked for idemtification purposes as
2 more times to do that and you have complied with her | 2 Plaintiffs' Proposed Exhibit No. 8. It is the
3  request? I mean, there is a lot of pages here, but 3 progress motes from nursing. It bas nursing notes,
4 they look like all the same thing. 4 ‘Bates stamp 00001 through 00001S. Have you had a
5 A, Yes. 5 chance to review those notes prior to your
6 0. ‘Then I'm looking at your chart starting | 6 deposition today?
7 at page 84. This looks like 84 is your initial 7 A. I have not reviewed all of these notes.
8 billing statement? 8 I may have reviewed some of these notes.
] A. This is a synopsis -- 9 Q. Okay. Do you remember the last time
10 Q. Okay. 10 you locked at them?
11 A. =-~of a billing statement, for lack of |11 A. No.
12 & better term. 12 Q. Okay. I put them in order oldest first
13 Q. ‘That's fine, So it's got all these 13 to last. So they may mot be in an order that you
14 different numbers in them. It looks like —- just 14 have reviewed them. So I will try to be clear and
15 follow me along, Follow along here. The numbers on |15 mnot be confusing.
16 the left-hand side are the original, say — the 16 The first progress note is dated
17 original charges, and then payments and adjustments |17 -- or Bates stamped pursing notes and then there's a
18  in the middle, and then third colum is what is owed |18 one. And it's -- the first note is at 12:10,
19 now? 19 received patient from PACU. PACU is the patiemt
20 A. The left side is the date of service. 20 anesthesia care unit.
'21  The middle is the description of the services. Then |21 A. Post-anesthetic care unit.
22 that next column would be what is billed. The 22 0. I can never get it right.
23 middle column would be what is accepted or paid by 23 S0 once the surgical procedure has
24 the insurance campany. And then the remainder would |24 been performed in the operating room, the patient is
25 be potentially billed to the patient depending upon |25 sent to the PACU to recover from the anesthesia.
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1 Fair statement? 1 A. The nurse advised me. just as this is
2 A, Correct. 2 dooumented. I told her that's expected after a
3 Q. Alsc one of the reasons the patient 3 laparoscopic -- actually any laparoscopic surgery.
4 goes to the PACY is so that there is something -- 4 Especially where you work on the diaphragm, the
5 conplication or something that needs to be 5 patients tend to have pain radiating through the
6 addressed, the doctor can address it there as 6 chest up-to their shoulder. It's called Kehr's
7 opposed to going to the hospital. Fair statement? 7 sign, K-e-h-r, apostrophe S, and it's a known sign
8 A. One of them, yes: 8 or symptom after laparoscopic surgery.
9 0. So I don't have your operative repart 9 Q. 15 this something that you would bave
‘10  in front of me, but this says at 12:10. So you 10 advised Vickie Center as being something she is
11 would have performed the surgery, the original 11 going to experience after the surgery?
12. hernia surgery that —- early that day? 12 A. I usually do, yes.
13 A. Correct. 13 Q. It says placed SCDS.?
14 9. 8o at 12:10 it says "received patient |14 A. Sedquential compressive devices.
15 fram PACU; patient's fully awake times three. Ho 85 |15 Q. Okay. And comtinue v/s fall?
16. of distress noted.” Do you know what SS means? 16 A. And continue vital signs, fall
17 A. Signs or symptoms. 17 precautions initiated.
18 Q. Okay. On oxygen, Can you decipher 18 Q. And it says, "Instructed patient to
19 vhat that says? 19 call for assistance, call and reach, Cont to
20 A. Two liters nasal cannula, vital signs 20 monitor.” I don't kmow what cont means.
21 stable. 21 A. Continue.
22 @. What is abdominal lap sites with 22 Q. 8o at 14:00 it looks like she's in mo
23 steri-strips? 23 acute distress. Then at 15:30 Dr. Siddiqui sees the
24, A. The dressing on the incisions. 24 patient, made aware that -- the nurse made him aware
25 0. So.you've got five — you did five 25 of the chest tightness. And it says, "Per WD it's
Page 99 Page 101
1 laparoscopic sites? 1 related to surgery. Ko order received.”
2 A. I think there were four. 2 Did you have any discussions with
3 Q.. Okay. Iet's go with four. So the — 3 Dr. 5iddiqui on the 7th — excuse me, on the 6th,
4 wvhat does "CDL pain" mean? 4 that the pain the patient's encountering is not
5 A. The steri-strips are clean, dry and 5 unusual for this type of surgery?
6 intact. 6 A. I don't recall.
7 Q. Pain control per patient at this time; 7 Q. Okay. So you may have spcken to
g is that right? 8 Dr. Siddiqui, you may not have. You don't remember?
9 A. That's what it says, yes. 9 A. Correct.
10 Q. ‘And then denied NV, what is WV? 10 Q. ‘Then 15:41, patient complains of
11 R. Nausea and vomiting. 11 abdominal pain, medicated with as-need pain meds.
12 0. And it says, "Patient is having chest |12 And then at 6:30 there is another note, pain is
13 tightness since in the PACU." Then it says, "Per 13 well controlled.” And then we go to the next page.
14 page RN, Dr. Rives was notified, and per MD it's 14 MR. DOYLE: Are we going to read all the
15 expected after lap. Incarcerated periesophageal 15 notes?
16 hernia repair."” 16 MR. BRENSKE: We are. Dr. Rives is in almost
17 Did I decipher that right? 17  all of them.
18 A, Correct. 18 MR. DOYLE: All right. Well, these aren't his
19 Q. A1l right. Do you recall being called |19 notes, but I guess if that's what you want to do.
20 by the nurse, either in the PACU or received the 20 MR. BRENSKE: It is.
21 patient from the PACU, contacting you concerning 21 BY MR. BRENSKE:
22 Vickie Center having any unusual pain? 22 9. lLooking at this documemt, Dactor -—
23 A. Yes. 23 MS. DAEHNKE: I'm so sorry. Not to get your
24 Q. What do you recall the nurse advising 24 flow off, but -- so are we going to eat or are we
25 you at that time? 25 not going to eat? We're just going to take
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1 five-minute breaks? I'm just ‘asking. 1 Q. Then'the next is 19:40, that's 7:40

2 MR. BRENSKE: Well, I don't know how long the 2. p.m. The patient complains of abdominal and

3 doctor can -- I mean, I want to get through as much 3 shoulder pain. Administered Zofran and Dilaudid.

4 as I can. 4 ‘¥hat is Zofram?

5 MR. DOYLE: Well, we want to finish today. 5 A. Zofran is as antiemetic, and Dilaudid
6 MR. BRENSKE: We want to finish today. I 6 is an analgesic.

7 don't know if the court reporter needs a breaks or 7 Q. After that, it looks like patient

8 not, it would.be up to the court reporter. If we 8 denied any chest pain. Then at 20:10, that's at

9 take an hour break today, we'll never get done 9 8:10 p.m., it indicates patieat still complains of
10 today. 10 ten out of ten pain after Dilaudid. What does ten
11 MS. DAEHNKE: Well, we can take a 20-minute 11 out of ten mean?

12 break and run down and get some protein or you could |12 A. It's a subjective scale. You ask the
13 -- we could call in something. I mean, I don't 13 patient from one to ten, ten being the worst pain
14 think the doctor -- 14 ever, what is your reference number for how severe
15 MR. BRENSKE: We can do all of that. 15 your pain is?

16 MS. DAEHNKE: Okay. I'm sorry. I just don't’ |16 Q0. I see. So would it be unusual for

17 --- endurance test for everyons. ILdittle hard boiled |17 samecme such as Vickie Center, who has undergons the
18 eggs or something? 18 type of surgery that you did, to have a ten out of
19 MR. BRENSKE: Let me get through these nurses {19 ten pain after receiving bilaudid?

20 notes. 20 A. Not necessarily.

21 MS. DAEHNKE: Okay. 21 Q. Then at 8:25, that's 15 minutes later,
22 MR. BRENSKE: And then we'll discuss it. 22 It says, "Page Dr. Siddiqui regards to patient's
23 THE WITNESS: The doctor does not need a 23 pain level after Dilaudid.”

24 break, for the record. 24 Do you recall on this day being
25 MS. DAEHNKE: Well, that's -- 25 paged by any of the nursing staff concerning Vickie

Page 103 Page 105

1 MR. BRENSKE: Doctors gemerally don't, because | 1 Center's pain?

2 you guys can work ten or twelve hours standing up. 2 A. Other than the previously mentioned

3 You guys are insane. . 3 one?

[ MS. DAEHNKE: Right. You're a surgeon. We 4 Q. Yes, sir.

5 just do God's work in a different way. Okay. 5 A. I do not have an independent

6 BY MR. BRENSKE: 6 recollection.

7 Q. All right. If I could continue. HAnd, 7 Q. ALl right. At 8:36 p.m., notified

8 Doctor, these nurses notes, the reason I'm going 8 Dr. Siddiqui of patient's pain, tem out of tem in
9 over them is because I nced to f£ind out what you 9 abdomen and left side. Patient crying. Medications
10 recollect as being provided to you and what you 10 already given.

11 provided to the nursing staff and to Dr. Siddiqui. 11 And then it goes to 8:45 that

12 The next -- the mext report, if 12 Dpilaudid ome milligram, IV administered. Can you
13 you look at the progress note, it is a little 13 tell the jury if that's a lot a little?

14 different. You have to start at 19:30, which is 14 MR. DOYLE: Question is vague.

15 halfway down the page. 15 But go ahead.

16 A. Yes. 16 THE WITNESS: It's a normal dose for the

17 Q. In there indicates that patient did 17 medication.

18 have some chest pain and tightuess of the chest 18 BY MR, BRENSKE:

19 today. Both MDs are aware, Dr. Siddiqui and 19 Q. Okay. One milligram IV administered,
20 Dr. Rives, and per report state it was nommal with 20 okay. Then at 21:20 it says, "Patient states pain
21 type of surgery patient bad. 21 is still a ten out of ten and no change after the
22 S0 do you remember telling a nurse |22 additional dose of Dilaudid."
23  that the pain that this patient is encountering is 23 Is that something that you would
24 not unusual? 24 expect to have that kind of pain after getting

25 A. Correct. 25 another dose of Dilaudid?
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1 A. Possibly, yes. 1 call him back. He states no. To continue with
2 Q. Then we go to 21:37, which is halfway 2 medications as ordered. and -have her walk and deep
3 down the page of the addendums — the addendums go 3. breathe.”
4 up. The addendum by Carey, comma, Erin, RN, 20:15, 4 Do you recall telling the nurses
5. 21:37, paged Dr, Siddiqui. Then there is another 5 that were taking cave of Vickie Center the night of
6 addendum at 21:44, that notified 6 February 6 to not call you back?
7 Dr. Siddiqui regarding patient's pain level still 7 A. I don't have a recollection of that.
8 ten out of ten. -Patient is very upset. 8 But. I would typically tell them in the case a
9  Dr. Siddiqui stated to notify Dr. Rives regarding 9. patient after laparoscopy to get up; walk-around, to
10 patient’s pain. Attempting to page Dr. Rives at 10 relieve the pain in the left shoulder.
11  this time. 1 0. So is it possible the nurse that night
12 MR. DOYLE: It's Dr. Rives, Counsel. 12 of the surgery asked you if this pain continues ‘ten
13 MR. BRENSKE: Rives. I didn't mean to be 13  out of ten, do you want them to call them back and
14 disrespectful, Doctor. 14 you say no?
15 THE WITNESS: It's okay. 15 MR. DOYLE: Objection. Calls for speculation.
16 MR. BRENSKE: But thank you for the 16 BY MR. BRENSKE:
17 correction, Counsel. 17 0. You have to amswer the question,
18  BY MR, BRENSKE: 18 please.
19 0. Then the next addendum is 21:54 where 19 A, Okay. It's no with a comma, get her
20 they — they re-paged you again. HAnd them at 22:07 |20 up, walk around, move around and do these modalities
21 it .looks like they notified you, Doctor; of the 21  first.
22 patient's pain level. The patient's medication is 22 0. Okay. So let me just ask, do you have
23  already given. Where the pain is located, left side ;{23 an independent recollectiom of this telephone call
24 of abdomen radiating into shoulders. It looks like |24 from the nurse?
25 order received for Norco, PRN, and emcourage 25 A. No.
Page 107 Page 109
1 ambulation and deep breathing. 1 Q. All right. Then there is another
2 Is that something that you would 2 addendum at 22:12 on the evening of the 6th. And
3  have ordered, the Norco? 3 that's, "Rotified patient of new orders. received
4 A, I don't typically order an oral 4 from Dr. Rives."
5 medication in this situstion postoperatively. 5 I know these are not your notes
6 However, if one had been ordered by another 6 and it's speculative, but I'm assuming that what you
7 physician, I may have said it was okay to take the 7 did in this case is when they're having the pain,
8. Norco. I would have to review the orders on the 8 you want them to get up and walk around and breathe
9 chart to see who actually ordered it. 9 deeply?
10 0. All right, What is Norco? 10 A. Correct.
11 A. It's an analgesic oral medication. 11 Q. Now, if you go to page 3 of this
12 Q. What does it do? 12 progress note — I'll try to move quickly on this.
13 A. Relieve pain. 13 This is the same nurse at three —— at midnight. It
14 0. Okay. Then it says, "Dr. Rives states |14 looks like the pain level is unacceptable.
15 the pain is due to the air on the disaphragm.” 15 MR. DOYIE: I see acceptable.
16 Do you recall indicating that 16 MR. BRENSKE: It is acceptable. That's why we
17 information to a nurse on this — this is at 10:07 17  have you,
18 pim. that first night, it would be the same night? 18 MR, DOYLE: I thought you said unacceptable.
19 A. I don't have a recollection of the 19 MR. BRENSKE: I did. I made a mistake.
20 exact conversation. I'm going with the nurses notes | 20 MR. DOYLE: Okay.
21 here. 21 THE WITNESS: Pain level is acceptable; yesh.
22 Q. It indicates from the nurse, "Dr. Rives ; 22 BY MR. BRENSKE:
23 states the pain is due to the air under diaphragm. 23 Q. The next one is -- now we're at the ~-
24 Ask Dr. Rives if pain continues to be tem out of ten |24 6:48, the following morning of the surgery. So
25 after additional medications given if he wants to 25 we're shout 18 hours out, I guess. It states,
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1 ‘“Encourage patient to use incentive spirometer and 1 Q. The next blood pressure at 10:02 in the
2 perform deep breathing as per orders fram Dr. Rives 2 morning is 102 over 507. Next order I have is at
3 to assist in passing-gas.” 3 10:00 a.m. Dr. Siddiqui called back and new order
4 Can you explain to me the use of 4 for CT of abdomen. Do you see that?
5 the spirometer? 5 A. Yes.
6 A. The incentive spirameter is something 6 Q. Why did you discontinue that order?
7 that I order for all my postoperative patients. It 7 A. Because it wasn't.indicated.
8 is a device to encourage deep breathing to expand 8 0. 5o CT of the abdamen would ke a picture
9  the lungs, to avoid pneumonia and effusions, and aid | 9 of the general area of where you performed your
10  in respiration. 10 surgery?
1 @. Mow, I'm going to go to page 5, and 11 K. Correct.
12 we're still — all of these are the nursing progress |12 Q. KNow, at 11:13 is when you were in the
13 notes, By 9:17 the following morning, it says BP is |13 room to see the patient and you discontinued the. CT
14 low, 76 over 54, and heart rate is 112. Standing 14 of the abdomen. 2And you had a new order for — what
15 order, KS 500 cc bolus for -- what is SPB? 15 is RS 1 L bolus?
16 A. Systolic blood pressure. 16 A.. Normal saline, one liter.
17 Q. Less than 90 start. So I take it there |17 0. All right. So obviously it was your
18 is a standing.order when the blood pressure goes 18 opioion -- ot obviously. It was your opinion at
19 down to a certain level that, one, administers 19 the time on the 7th -of February there was no reason
20 bolus? 20 for there to be a CT or picture of Ms. Center's
21 A. That's correct. 21 abdomen?
22 Q. And what is a bolus? 22 a. They wanted the CT scan to rule out
23 A. Instead of giving 500 cc's as a drip, 23 bleeding, and a CT scan is not a good study to rule
24 as in a rate of 50 cc's an or 100 cc's an hour, you |24 out bleeding.
25 open it and let it flow in freely. 25 Q. Would a CT scan - I think we had this,
Page 111 Page 113
i Q. And what is that supposed to do, 1 6o just to go over it. A CT scan of the abdomen
2 increase blood pressure? 2  with IV contrast would indicate -- would give you
3 A. Well, if the patient's volume is 3  potentiality of finding any leak or injury in the
4 depleted from the surgery or from not eating or not 4 surgical area. Fair statement?
5 drinking enough, et cetera, you.give fluids to 5 A. It's possible, yes. But it doesn’t
6 support the blood pressure. 6 rule it out.
7 Q. Well, this is less than -- well, less 7 Q. When did you rule out any possible nick
8 than 24 bours from surgery. Is it unusual to havea | 8 or cut or injury to the -- Vickie Center's abdomen
9 bolus provided? 9 from your February 7th surgery?
10 A. No. 10 MR. DOYIE: I'll object. It lacks foundation.
11 Q. Do you recall in your operative report |11 But go ahead.
12  bhow much blood was lost as a result of your surgery |12 THE WITNESS: This morning when I -- the
13 on the 6th? 13 morning that I rounded on her?
1 A. It would be in my operative note. 14 BY MR. BRENSKE:
15 Q. What is the usual? 15 Q. Mo, sir. I spologize. I'll rephrase
16 A. The usual would be less than 50 cc's. 16 it. We'll allow the objection to go through. So it
17 @. 20 cc's would be - is that something 17 won't, you know, be interrupted.
18  that -- 18 At what point in time during your
19 A. Normal. 19 treatment of Vickie Center did you rule out the
20 0. Normal. MNow, the blood pressure at 20 possibility that you had injured or cut the stamach
21  9:19 in the morning is 86 over 53 and Dr. Siddiqui 21 or any surrounding area, causing further injury to
22 paged. Do you remember if and when you were paged 22 Vickie Center?
23 next with regards to the care for Ms. Center? 23 MR. DOYLE: Again, it lacks foundation.
24 A. I think-at that point I actually saw 24 THE WITNESS: I think the only time that I
25 the patient in the hospital. 25 finally had ruled that out would be at her second
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1 surgery. 1 to the ICU.

2 BY MR, BRENSKE: 2 MR. BRENSKE: Well, Counsel, if that was my

3 Q. Okay. So that would have been 11 days 3 question, it would be a valid objection. I asked
4 later? 4 -this doctor why he would transfer someone to an ICU.

5 A. Correct. 5 I'think he's required to answer that question.

6 Q. All right. let's go to --.now, at 11 6 MR. DOYLE: I will instruct him not to answer

7 - excuse me, at 11:30 in the morning on the Tth the | 7 that. That it calls for an expert opinion based

8 Foley was discontinued. Do you know whose order 8 upon-a fouridation that you have not laid.

9 that was? 9 MR, BRENSKE: So are you telling me that I'm
10 K. I don't know. But it probably would be |10 not allowed to ask this doctor why hie would transfer
11 mine. 11 a patient to ICU?

12 Q0. Then by 2:00 p.n. you indicate that 12 MR. DOYLE: What does that — it's not his

13 Vickie was back to bed due to shortness of breath. 13 order.

14 It says "placed 02 and is 92 percent on two liters.” |14 MR. BRENSKE: I'mnot asking if this is his

15. What does that mean in regular folks' terms? 15 order.

16 A. She walked around the hall, felt that 16 MR. DOYLE: So how is that his percipient

17 she was short of breath. They put her back on some |17 testimony?

18 supplemental oxygen, two liters, which is the 18 MR. BRENSKE: Fine.

19 minimm, and her pulse-oximetry was acceptable at 92 {19 BY MR. BRENSKE:

20 percent. 20 Q. ¥hen did you first learn that your

21 Q. And then by 4:00 p.m. it looks like the |21 patient was transferred to ICU?

22 ONA called the nurse in because of a low 0Z SAT and |22 A. Sametime that evening.

23 low BP. What is that in normal folks' terms? 23 Q. Okay. Were you given the reascns why

24 A. Her blood pressure was low. But more 24 the patient was transferred to ICU?

25 importantly, just note her oxygen saturation was 25 A. I was given some general instructions,
Page 115 Page 117

1 dropping while on supplemental oxygen. -Meaning she 1 yes.

2 was having.a respiratory issue. 2 Q. Did you have any disagreement with the

3 Q. When it says her oxygen is 87 percent. 3 patient being transferred to ICI?

4 on 5 L's, what does that tell you? 4 A. No.

5 A. That tells me she's having serious 5 Q. Okay. What did -- questions did you

6 respiratory complications. 6 ask of anyone concerning why this patient wes semt

7 @. It indicates Dr. Siddiqui paged and he | 7 to ICU?

8 walked into the room, ordered transferred the 8 A. I don't recall the exact questions I

9 patient received, and NS 1 L bolus started as 9 asked the providers.

10, ordered. That would have been ordered by him then? |10 Q. Okay. Did -- you countermanded the

11 I know we have the order somewhere, I'm just trying |11 order for the CT of the abdomen, why didn't you:
12 to-- 12 countermand the order for the patient being

13 A. It looks like it, yes. 13 transferred to ICU?

14 Q0. Patient transferred to ICU. Why would | 14 MR: DOYLE: I'll cbject. It's arqumentive.
15 you transfer a patient to ICU? 15 THE WITNESS: I countermanded the CT scan

16 MR. DOYLE: Well, you're asking him to comment | 16 because I was there observing the patient directly
17 on the care provided by someone else. That is 17 &nd had clinical knowledge about the patient.

18 clearly expert opinion. 18  Patients having some distress that I'm not there to
19 MR. BRENSKE: I'm asking this doctor why he 19 see -— evaluate, so I have to rely on my colleagues
20 would have 4 patient transferred to ICU. 20 to do their best clinical judgment.

21 MR. DOYLE: He did -- if you can lay the 21 BY MR. BRENSKE:

22 foundation that he in fact gave that order and made |22 0. Okay. When you gaw the patient at

23 the transfer, I'll let him answer the question. But |23  11:13 on Pebruary 7th, did you examine the patient?
24 he's not going to be an expert witness and comment 24 A. Yes.

25 on why someone else may have transferred the patient | 25 Q. Did you examine the feet of the
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1 patient? 1 Q. ALl right. Do you have a recollection

2 A. I donot recall. 2 of Ms. Vickie Center undergoing a code blue on the

3 Q. Ohkay. The next nurses notes on page 6, 3 7th of February?

4 it just says samething about the feet -- both feet 4 A. Based upon the documentation, yes.

5§ of the patient getting purplish in color before 5 Q. Okay. Row, this document says that she

6 patient was brought to ICU. Do you have any 6 had code blue at 19:39 p.m. That's 7:39 p.m.

7 recollection of examining the patient's feet prior 7 nssuming that's correct, that is how many hours

8 to her being -- while you were examining her at 8 after you last sew the patient? You have to go to

9 11:13 that day? 9 the exhibit. I don't want you to juggle, but there
10 A, You mean regarding this progress note 10 is no other wey around it. If you can answer the
11  from 02-09? 11 question.

12 Q. Well, yes. The progress note from 12 A. About eight or nine hours.
13 02-09 indicates that someone saw. her feet, purplish |13 Q. Okay. It's your understanding with-the
14 color, before the patient was brought to ICU. iAnd 14 time of my client undergoing a code blue, you
15 you saw her on the 7th, and I wanted to know if you |15 believed it to be resulting from -- I apologize,
16 had -- if you had examined them, yes or no; if you |16 Doctor, you're better -- I want to say aspiration of
17 hadn't, then you wouldn't know. 17 pneumonia, but do you have a more definitive term
18 A. I don't have an independent 18 for it?
19  recollection. 19 A. Aspiration pneumonitis.
20 Q. Okay. 20 Q. ¥hat does it mean when the patient is
21 MR. ERENSKE: If we could mark this next in 21 in cardiac arrest?
22 order. 22 A. Without looking at the rhythm strips, I
23 {Exhibit ‘9 marked.) 23 would —— I'd have to know what exact cardiac arrest
24 BY MR. BRENSKE: 24 means.
25 Q. Doctor, I'm showing you what's been 25 Q. ALl right.

Page 119 Page 121

1 marked for identification purposes Plaintiffs’ 1 A. .That could be arrhythmia, that can be

2 Proposed Exhibit No. 9. It is — if I oould see it 2 asystole, that could be a number of cardiac

3  real quick. It's emtitled Coding 01 through 4. 3  arrhythmic disorders.

4 Okay, This is an emergency document. It's dated 4 Q. As a treating phyeician for this

5 February the 7th, 2015, at 19:39 p.m. BSo that would | 5 patient Vickie Center, what was your understanding

6 be 7:39 p.m. The date of service is 02-07-15. And 6 upon reading the emergency document report where it

7 it is by a Logan Sondrup, MD. Have you seen this 7 says the patient is in cardiac — patient is in

8 document before? 8 cardiac arrest?

9 A. I may have. 9 A. As a surgical consultant on this case,
10 Q. Chay. So do you kuow who Logan Sondrup |10 I would have no bearing on this document whatsoever.
11 is? 11 This would be managed by the ICU team and the
12 A. Yes, I do. 12 intensivists.

13 Q. ¥Who is Logan. Sondrup? 13 Q. What is — what is PCP?

14 A. He is the ER director -- well, he's the | 14 A. Primary care physician.

15 ER director now at St. RoSe-San Martin. He's an ER |15 Q. Can you tell me why you're listed as
16 physician. 16 the primary care physician on this document?

17 Q. Okay. S50 I know you're not the author |17 A. No, I cannot.

18 of this document, but I want to agk a few questions |18 Q0. As-a consulting physician, you

19 about it, This is — it says you've responded to 19 discontinued the order for CT of the abdomen earlier
20 the ICU for a code blue call. ¥hat is a code blue 20 that very day?

21  call? 21 A. Earlier that morning, yes.

22 A. Code blue in this hospital is a patient |22 Q. All right. I get lost, Sorry. Anmd I
23 in distress. When it happens, various members or 23  apologize, Doctor, do you have a recollection of

24 team members throughout the hospital respond to the |24 when you were informed that Ms. Center coded?

25 call. 25 A. Sometime that evening.
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1 Q. When did you next see her? 1 like you have --
2 A. I don't fecall whether I went in the 2 MR. KELLY: Did you say page 10?
3 hospital that.night, but the next documented visit 3 MR, BRENSKE: Yeah. Okay. So I am doing
4 was the next day, I believe. 4 something wrong.
5 Q. Do you remesmber what your diagnosis of 5 MR. DOYIE: We'll figure it out.
6 her condition would have been at that time? 6 MR. BRENSKE: Let's see what we did wrong
1 A. On postoperative day 2 in the morning, 7 here.
8 based upon looking at the patient, reviewing the 8 MR. DOYLE: What are you trying to find?
9 chart, it looks likes she had aspiration pneumonitis | 9 MR. BRENSKE: Well, see, my original is
10 causing. sepsis. 10 different than these.copies. Other than a competent
11 Q. Okay:. When was the bronchoscopy done? |11 copier —
12 A. I would have to refer to the notes for |12 MR. DOYIE: Is it a particular op note or
13 -that. 13 samething?
14 Q. Do you recall whether a bronchoscopy 14 MR. BRENSKE: Yeah. I'm looking for the —-
15. was done to rule out that diagnosis? 15 what scares me is — what did they do to me here?
16 A. I know a bronchoscopy was done. 16 MR. DOYLE: I will leave you. We'll let you
17 @. Do you — do you recall whether or not |17 figure that out.
18 — we'll get to that, Just trying to shorten this a | 18 MR. BRENSKE: Well, let's take a moment.
19 little bit. Hhat does obtunded mean, 19 MR. DOYLE: Okay.
20 o-b-t-u-n-d-e-d? 20 MR. BRENSKE: Thanks.
21 A. Obtunded is when a patient is 21 MS. DAEHNRE: And off the record.
22 meurologically not very responsive. 22 MR. DOYIE: Are we going off?
23 Q. There is a nursing note on page 15 of 23 MR. BRENSKE: Yes.
24 that exhibit. I apologize, we switched exhibits. 24 THE VIDEOGRAPHER: We are off the record at
25 That's not very nice of me. 25 2:49 pim.
Page 123 Page 125
1 MR. DOYLE: This would be Exhibit 8, I 1 {Lunch break.)
2 believe. 2 THE VIDEOGRAPHER: All right. We are back on
3 MR. BRENSKE: You know; I don’t know. It'son | 3 the record at 3:23 p.m.
4 the front of the exhibit, so... 4 MR. DOYIE: That was our lunch break.
5 THE WITNESS: Eight. "Okay to restart tube 5 BY MR. ERENSKE:
6 feeds per Dr. Rives"? 6 0. Doctor, I've marked what -- for
7 BY MR. BRENSKE: 7 identification purposes as a new Exhibit 10, because
8 0. Yes. I just want to know what that 8 it has more pages in it and more of a camplete
9 mpean. Tube, what is that? 9 record. It's Bates stamped 1 -- I mean, 000001
10 A. It says, "Okay to restart tube feeds 10 through 27, Op Report. I wanted to go to page 10,
11 per Dr. Rives." 11  if you all recall, of the document. This is the
12 Q. 1Is that a feeding tube? 12 operative procedure report of Dr. Yann-Bor Lin. Did
13 A. If — I'd have to put this in 13 I ask you if you were familiar with Dr. Bor Lin?
14 chronological order becausé we're hopping all over 14 A. In vhat way? I know of him. T know
15 the place. .But it usually means we're feeding the 15 he's an intensivist. I'm familiar with his work.
16 patient through an NG tube. lé Q. Okay. This procedure performed on 2008
17 Q. Okay. There is a lot of stuff here. 17 — excuse me, Pebruvary 8 of 2015 is -- can you
18  Okay. 18 recall whether or not this bronchoscopy was ordered
19 (Exhibit 10 marked.) 18 by you or Dr. Siddiqui or do you know?
20 BY MR. BRENSKE: 20 A. It would have been done by Dr. Lin.
21 @. ALl right. Doctor, I'm showing you 21 Q. Did you consult Dr. Lin at any time in
22 what's been marked for identification purposes 22 this case?
23 Plaintiffs' Proposed Exhibit No. 10. It is entitled |23 A. At this point Dr. Lin is the
24 Op Reports. 000001 through 23. If you go to — 24 intersivist managing the patient in the ICU.
25 page 10, do you have that before you? Doesn't look |25 Q. All right. So in this document it
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Page 126 Page 128
1 shows that the PCP is Dr. Rives? 1 etiology mean in laymen's terms?
2 A. That's what it says on there. 2 A. Source or cause.
3 Q. Vould this be a document that you would. | 3 Q. So the likely cause of the sepsis is
4 have available to you cnce the bronchoscopy report 4 extrapulmonary. What does extrapulmonary mean in
5 had been done? 5 laymen's terms?
6 A. In the EMR of the hospital, yes. 6 A. Outside of the lungs.
7 Q. Okay. Do you recall whether or not you ; 7 0. That opinion is in contravention to
8 reviewed this bronchoscopy report at or around the 8 your opinion at the time that the source of the
9 time that the report came out? 9 sepsis was pulmonary. Fair statement?
10 A. I know that I've reviewed it. I can't |10 A. Again, I disagree with that.
11 say as to the exact time and date. 11 Q.  Okay.
12 Q. All right. You've opined today that at |12 A. His limited evaluation of the lungs can
13 the time of your treatment of Ms. Center that you 13 show one thing, does not necessarily contraindicate
14 believe that the cause of her sepsis.was — and I 14 or contradict what my impression was based upon them
15 will say it wrong again — but aspiration 15 finding a large amount of vomitus in the oropharynx
16 puneumonitis? 16 when they intubated the patient, for instance.
17 A, That is correct. 17 Q. Okay. So what did you — when you
18 Q. Okay. I'm learning. Now, this 18- contacted Dr. Lin, did you discuss with him your
15 bronchoscopy — I won't go through the emtire report | 19 opinion as: opposed to his opinion?
20 because it's here and it's not your report. But the | 20 A. I never contacted Dr. Lin.
21 last line of the first page, on page 10 of the 21 Q. The large amount of vomitus, that would
22 document, it says, "The most likely stiology of the |22 have been when?
23  sepsis is extrapulmonary." Do you see that? 23 A. The note you referenced earlier by
24 A. Yes, I do. 24 Dr. Sondrup.
25 Q. ‘¥hat does that mean in laymen's terms? |25 Q. On the 7th?
Page 127 Page 129
1 A. It means Dr. Lin felt that the etiology | 1 A. At the code blue, when he was assisting
2 of sepsis was not within her lungs. 2 Dr. Lin in the intubation of Ms. Center.
3 Q. BAnd that -~ that would be in 3 Q. 8o the bronchoscopy would have been
4 contradiction to your opinion. Fair statement? 4 after that?
5 A. I would say it's his interpretation. I | 5 A. The bronchoscopy was the day afterwards
6 wouldn't say it's in direct contraindication to it, 6. it looks like. Based upon his note.
7 or contradiction. 7 Q. DNow, let's go to page 6 of Exhibit 10.
8 Q. All right. At least we would have a 8 A. Exhibit —
9 day as the deposition. But at least according to 9 Q. I apologize. Page 6 of Exhibit 10,
10 this, Dr. Lin is explaining to you or any other 10 page 000006. Have you got that in fromt of you,
11 reader that it's his opinion that the sepsis that 11 Doctor?
12 Vickie Center is suffering from on the 8th of 12 A. Central line placement by Dr. Lin,
13 February 2015 is — the source of that sepsis is not |13 Q. Yeah. Can you just tell the jury what
14 in the lungs. Pair statememt? 14 a central line placement is?
15 MR, NAVRATIL: Poundation objection. 15 A. A central line is when we access a
16 THE WITNESS: He's basing his opinion on 16 larger vein with a larger catheter to give fluids,
17 his -~ 17 antibiotics and other treatments more quickly.
18 MS. DAEHNRE: Join. 18 Q. Okay, BAnd then if we can go to page 8.
19 THE WITNESS: -- bronchoscopy. 19 That's the hemodialysis cannula insertion. Can you
20 BY MR. BRENSKE: 20 tell me what that is?
21 Q. I understand what he's basing — let me |21 BA. Dr, Lin put in a type of catheter that
22 rephrase it so that we're clear. I'm locking at 22 hes more than one port so that the patient can
23 Dr. Lin's report, after he did a bronchoscopy, after |23 receive dialysis through it.
24  he locked at the lungs, wrote down his findings and |24 Q. Okay. According to this, preoperative
25 indicates that the likely etiology -- what does 25 diagnosis says acute remal failure. Do you see

Litigation Services
www.litigationservices.com

| 800-330-1112

A.App.183




BARRY JAMES RIVES,

A.App.184

M.D. - 04/17/2018

Page 130 Page 132

1 that? 1 BY MR.. BRENSKE:

2 A. Yes. 2 Q0. Doesn't mean I remembered to ask him

3 0. From your review -- from your review of | 3 the question. Okay. 8o we were -- I think we were
4 the records, did Ms. Center: have acute resal 4 at page 25, were we not? With regards to —-

5 failure? 5 A. No.

6 A, Yes: 6. Q. We're at page 25 now. Surgeon, Sean

7 Q. Is it — was it your opinion at that 7 Byron Dow.

8 time that the acute renal failure was a result of 8 ‘A, Yes.

9 the aspiration pneumonitis? 9 Q. Okay. All right. What isa-

10 A. It was due to her sepsis. 10 right-sided ultrasound-guided chest tube?

1 0. Which was dus to the aspiration -- 11 A. Looks like Dr. Dow, under ultrasound
12 aspiration pmeumonitis? 12 guidance, placed a tube into the right chest of
13 A. That was the presumed diagnosis at the |13 Ms. Center.
14 time, yes. 14 0. And I don't -- do you have an
15 Q. That's still your opinion today, is it |15 understanding why there was the need to remove this
16 npot? 16 purulent material?

17 A. Yes. 17 A. I do not have a direct knowledge base
18 Q. We discussed earlier — I'm sorry. If |18 of that.
19 you could go to page 21, I do bounce around, so I 19 Q. On page 26, is this the — you did talk
20 apologize. But this says —- ansther word that X 20 about — page 26, we did talk sbout Dr. Wiencek and
21 camnnet pronounce -- empyema? 21 his right-sided video-assisted thorascopic surgery
22 A. Empyema. 22 with decortication; correct?
23 Q. I think X was correct again that I 23 A. You questioned me about that:earlier,
24 don't kmow how to pronounce it. Empyema. RAgain, 24 yes.
25 what is empyema? 25 Q. And the purpose of this was to remove
Page 131 Page 133

1 A. Empyema is when there is an abscess in 1 more purnlent material?

2  the thorax. 2 A. It was to free up the lung, yes.

3 Q. When you say abscess, what does that 3 Q. Just bouncing around here. It

4 mean in laymen's terms? 4 indicates -~ in the second page, which is on page
5 A. Infected fluid. 5 27, about a third of the way down —- "of interest,
6 9. Do you recall the different specialists | 6 the abscess did track down to the esophageal

7 that were called in as consultants to help heal 7 hiatus." Where is the esophageal hiatus?

8 Vickie Center while you were her physician at 8 A. The esophageal hiatus is the area that
‘9 Bt. Rose Dominican? 9 we discussed earlier, where the esophagus goes

10 A. Whnile I was.a surgical consultant at 10 through the diaphragm and joins the stomach.

11  st, Rose? 11 Q. Would that be the general surgery that
12 Q. Yes, 12 you did February 7th of 20157

13 A. The entire length.of the stay? 13 A.  Yes.

14 Q. Yes, gir. 14 Q. When you received this, what did --

15 B, I would have to review the chart to 15 what, if anything, did it tell you?

16 give you the entire list. 16 A. I don't know what you mean by received.
17 0. Once -- once Ms. Center got out of the |17 Q. That's okay. When you reviewed this
18 ICU, were you -- vhat was your relationship? Were 18 operative procedure report, what effect — well,

19 you still a consultant physician? 19 strike that.
20 A. Yes, 20 You would have gotten a copy of
21 Q. Can you explain why you're listed as a |21  this?
22 primary care physician throughout the records? 22 A. I would have reviewed it at some point,
23 MR. DOYLIE: Asked and answered. 23 yes.
24 THE WITNESS: No.idea. 24 Q. It says CC Barry Rives, so I figure you
25 [/ 25 got it, Did that in any way assist you in
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1 confirming your opinions comcerning the cause of the | 1 A. As a possibility, yes.
2 sepsis? 2 Q. 5o was that within your differential
3 A. Well, let me clarify something first. 3 disgnosis at any time?
4 CC means it may have gone to my office. The 4 A. As I mentioned earlier, it's always in
5 majority of what we're talked about I'm reviewing 5 my postoperative differential, yes.
6 actively in the EMR of the hospital. So indoingmy | 6 Q. And you indicated a CT of the abdomen
7 rounds on Ms. Center, I would have read 7 ruled that out?
§ Dr. Wiencek's note. ‘That's how that comes around. 8 BA. No. I did not indicate that.
9 Q. Okay., And how -- I didn't mean to 9 Q. Okay. What ruled out the differential
10  interrupt you. Go ahead. 10 diagmosis?
11 A. What Dr. Wiencek did, his procedure did |11 A. ACT scan —
12 not change my management of the patient, 12 MR. DOYLE: Hold on. Let him —
13 0. Do you recall Dr. Shadrou's involvement | 13 BY MR. BRENSKE:
14 in this case? When I say "the case," the case of 14 Q. ‘¥hat -- in your mind, what ruled out
15 taking care of Vickie Center. 15 the possibility that you had injured some part of
16 A. He's a renal doctor, kidney specialist. |16 the snatomy of Vickie Center causing the sepsis?
17 Q. Okay. Do you recall what Dr. Mir 17 A. The only time that I ruled that out was
18 Mohammad's -- strike that. 18 when I did her second surgery and I could see that
19 Are you familiar with Dr. Mir 19 the gastric perforation was related to the NG tube,
20 Mobammag? 20 and there were no other anatomical defects caused by
21 A. He's an infectious disease specialist. |21 the surgery.
22 @¢. Did you consult with him in the care 22 Q¢. VWas the NG tube placed before or after
23 and treatment of Vickie Center? 23 the code?
24 A, Ve never spoke. 24 A. After.
25 Q. Dr. Rntonio Flores Erazo, are you 25 Q. So if I recollect correctly, it was
Page 135 Page 137
1 familiar with that doctox? 1 your opinion that Ms. Ceater puffered sepsis as a
2 A. I believe he's an intensivist. 2 result of the aspiration pneumonitis. She was
3 Q. What, if aunything, did you discuss'with | 3 recovering from that. Then she suffered a hole in
4 Dr. Erazo concerning your care and treatment of 4 her stomach from the NG tube, you fixed that. And
5§ Vickie Center? 5 then she had another hole in her stomach fram -- I
6 A. I don't recall our exact conversations. | 6 dom't want to say -- gastric ulcer.
7 Q. Do you recall in general subject matter | 7 A. That's correct.
8 of the conversations? 8 Q. Did you review any test prior to the
9 A. Well, she was in the ICU for an 9 surgery that would have indicated whether or mot
10. -extended length of time. I spoke to a lot of the 10 Ms. Center suffered from any gastric ulcers?
11 consultants on and off. Just about her general 11 A. Which surgery?
12 .condition, how their -~ how she's progressing from 12 Q0. The first surgery.
13 their standpoint. 13 A. The only test that that would be
14 Q. Okay. Did any of the physicians, Dr. 14 relative to would be Dr. Frankel's EGD, which showed
15 Siddiqui, Dr. Yan-Bor Lin, Dr. Mir Mohammad, 15 agile gastritis.
16 Dr. Antonio Flores Erazo, did you discuss with any 16 Q. Did that indicate gastric ulcers?
17 - of them the possibility of there being a — 17 A. It indicated she had irritation of her
18 something occurring during the surgery itself to 18  stomach, which would be prone to ulcers, yes.
19 have led to the sepsis? 19 Q. So the gastric ulcer that Vickie Center
20 A. I discussed with them the possibility 20 suffered from would have occurred after her
21  of surgical complications causing sepsis, yes. 21 bospitalization om the — after the hospitalization
22 9. Did you discuss with them the 22 began Pebruary 6 of 20152
23 possibility of the surgical camplication with regard |23 A. We're talking about two different types
24 to the actual surgery cauging injury to Ms. Cemter 24 of ulcer. There is an ulcer when somebody is -- as
25 that caused sepsis? 25 we all are sitting here'today -- stress related,
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Page 138 Page 140 k
1 et cetera. There is a second type of ulcer that ; REPORTER'S CERTIFICATE
2 happens in the acute care setting, a higher level of | 3  grare oF NEvADA )
3 stress-induced ulcer that can happen after s 88.
4 or sepsis : rgery 4  COUNTY OF CLARK )
.or. B 5
5 Q. 8o :is the kind of vlcer that you had to . cox _.Iéiﬁnieél C:mvag:a; a :E;tif;ed ;O“:t .
) reporter in Clark Coun ate of Nevada, do: hereby
6 -repair in the hospital that second type of ulcer? cel;:,-_fy, yr ' ¥
7 A. The one that's -- the one that's 7 That I reported the taking of the
. . , . . video déposition of the witness, BARRY JAMES RIVES,
8 ‘consistent with an acute stress item like sepsis, 8 M.D., on Tuesday, Bpril 17, 2018, commencing at the
9 yes. hour of 10:59 a.m.
. s 9 That-prior to being examined, the
(1o Q. Okay. 80 it would be your opinion at witness was by me first duly sworn to testify to.the
5 time toda . that 16°  truth, the whole truth, and nothing but the truth.
it the and y that the gastric ulcer you That I thereafter transcribed my
12 repaired was & —- I don't know if the right word is' |11 sajd shorthand notes into typewriting and that the
13 consequence of the acute sickness that she had while typewritten transcript of .said deposition is a
i 12 complete, true; and accurate transcription of
14  she was in the hospital? shorthand notes taken down at. said time.
' 13 1’ further certify that I am not a
15 A TYes, that'? accurate. relative or employee of an attorney or counsel of
16 Q. I get it right sametimes, 14 any of the parties, nor & relative or employee of
17 MR. BRENSKE: Okay. I'm going to pass the any attomgy or counst?l involved in said action, nor
15 a person financially interested in said action.
18 witness before I look at any more documernts. IN WITNESS WEEREOF, I have
19 MS. DAEHNKE: I don't have any questions 16 hereunto set my hand in my office in the County of
20 MR. NAVRATTL: I don't have any questions. 17 )
21 MR. KELLY: No questions. "
22 MR. DOYLE: I don't have anything. 20
23 MR, BRENSKE: Well, I don't think I'm allowed |2}
24  to have any more. So I think you're allowed to go. |23
25 THE VIDEOGRAPHER: We're off the record at "
Page 139 Page 141
1 3:47 pam.
2 MR, DOYLE: I.assume you'll do color copies. 2 ERRATA  SHEET
3 And would'you -~ at least for me anyway, would you 3
4 put all the exhibits in a separate cover. Are you 4
5 with Litigation? 5 I declare under pensity of perjury that I have read the
[ THE REPORTER: Yes. € foregoing pages of my testimony, taken
7 MR. DOYLE: So you have my standing order? 7 on (date) at
8 THE-REPORTER: Yes. {eity], (state),
9 Does anybody want a copy of it? I | 4
10 know you do, an'e-trans. 10 and that the same is 2 true record of the testimony given
1} MS. DAEHNRE: I do, please. Mini e-trans. 11 by me at the tive and place herein
12 (Whereupon the deposition was 12 above set forth, with the following exceptions:
13 concluded at 3:47 p.m.) 3
i: 14 Page Line Should read: Reason for Change:
16 15
17 16 __
17
18
19 e __
20 19
21 %
22 21
23 2
24 23
25 4

o
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Electronically Filed
9/19/2019 3:48 PM
Steven D. Grierson

CLERK OF THE COUE?I
" |

DISTRICT COURT
CLARK COUNTY, NEVADA

~ TITINA FARRIS and PATRICK FARRIS

Plaintiffs,

VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC.

Defendants.

| Case No.:

I. FACTUAL BACKGROUND

A-16-739464-C

Dept. No.: XXXl

ORDER DENYING STIPULATION
REGARDING MOTIONS IN LIMINE
AND ORDER SETTING HEARING
FOR SEPTEMBER 26, 2019, AT 10:00
AM, TO ADDRESS COUNSEL
SUBMITTING MULTIPLE
IMPERMISSABLE DOCUMENTS
THAT ARE NOT COMPLIANT WITH
THE RULES/ORDER(S)

The Court is in receipt of the parties’ attached purported Stipulation and

Order Regarding Motions in Limine. The Court not only needs to Deny the

requested impermissible Stipulation due to its per se non-compliance with

various rules/Order(s), but the Court also unfortunately must set this matter for

hearing due to the ongoing conduct of counsel. As counsel is aware, they have

Case Number; A-16-739464-C

‘ continued to submit impermissible documents/requests to the Court which per se
‘cannot be granted by the Court as they run afoul of various rules/orders which

fthe parties’ counsel have disregarded. This has continued to occur in some

A.App.188
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parties that they have failed to comply with the rule/standards at issue.
Unfortunately, the conduct of counsel has not only multiplied the proceedings,
but has resulted in the Court spending numerous unnecessary hours responding
to these impermissible documents/requests despite the fact the Court has
already granted the parties seven prior extensions of discovery and/or trial; had
its staff, within legal and ethical bounds, contact counsel (and their staff) to
attempt to remedy issues in the documents/requests; has provided counsel
(verbally and in writing), within legal and ethical bounds, notice of the NRS,
NRCP, EDCR's, and Trial Order provisions at issue; and has even set a
mandatory in-person hearing when counsel would not respond to the Court to try
and gain compliance, all to no avail.

With respect to the instant Stipulation and Order Regarding Motions in
Limine, the Court unfortunately cannot sign the proposed Stipulation and Order
for several reasons including, inter alia, that it is contrary to the Amended Trial
Order dated January 22, 2018. While the parties have the Order and it is
available online, the Court has provided part of the relevant provisions below:

E. Pre-Trial Memorandum - The Pre-Trial Memorandum
must be filed no later than 4:00 p.m., on SEPTEMBER
30, 2019, with a courtesy copy delivered to Department
XXXI. All parties, (attorneys and parties in proper person)

MUST comply with All REQUIREMENTS of E.D.C.R.
2.67, 2.68 and 2.69.

Counsel should include in the Memorandum an identification
of orders on all Motions in Limine or Motions for Partial
Summary Judgment previously made, a summary of any
anticipated legal issues remaining, a brief summary of the
opinions to be offered by any witness to be called to offer

AApp.189
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opinion testimony as well as any objections to the opinion
testimony.

F. Motions in Limine - All Motions in Limine, must be
in writing and filed no later than eight (8) weeks before
the first day of the Trial stack date. Orders shortening
time will not be signed except in extreme emergencies.

Amended Trial Order January 22, 2019, Pg. 2 (emphasis added in part)
As counsel is aware, the proposed Stipulation and Order provided does

not cite any emergency. indeed, there is no reason given at all for why the

 parties waited until either late in the evening of September 18" or the morning of

September 19" to submit to the Court a Stipulation to file Motions in Limine’
when they would have been aware since the original Trial Order in February
2017 that Motions in Limine are due eight weeks prior to the trial date.

Further, if the Court were to look at the dates proposed by the parties,
they would disrupt the ability of the parties to comply with their EDCR 2.67, 2.68,

and 2.69 obligations, and would preclude the Court and parties from conducting

| a productive Calendar Call which is set for October 8" pursuant to the Trial
18|

Order. That, in turn, would violate provisions of the 2019 version of NRCP.
Specifically, as set forth in Section E of the Amended Trial Order, the Joint
Pre-Trial Memorandum is due on September 30, 2019; and in that Memorandum,

the parties are to set forth the Orders on any Motion in Limine. That allows the

Court to be fully prepared for any issues that may arise at the Calendar Call

‘where the parties are to bring their exhibits, jury instructions, etc., as well as to

! The Stlpulatlon and Order was logged in the morning of September 19, 2019, WhICh means that
‘it either arrived in the Department incoming drop box after hours on September 18" or the

:morning of September 19",

A.App.190
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discuss any outstanding trial issues that need to be resolved prior to the trial
commencing the following week. Based on the parties’ requested Stipulation,
their Motions would not even be heard until after the Calendar Call date in order
for the hearing to be compliant with the NRCP which would further unnecessarily
multiply proceedings and risk the parties not being prepared for trial which
commences on October 14",

Second, the proposed Stipulation and Order is non-compliant with EDCR
2.25. As the section in bold sets forth, requests such as the present one which

are made after the expiration of the specified period, “shall not be granted

unless the moving party, attorney or other person demonstrates that the

failure to act was the result of excusable neglect....” As noted above, there

was no explanation or any reason provided in the document. The Stipulation
provides a recitation of counsel and then it says, “that the following consolidated
briefing schedule be issued in this matter regarding Motions in Limine” ? The

deadline to file Motions in Limine has clearly passed. Thus, as counsel chose

{ not to provide any demonstration of excusable neglect, the Court is precluded

from granting their request.®

Rule 2.25. Extending time.

(a) Every motion or stipulation to extend time shall inform
the court of any previous extensions granted and state the
reasons for the extension requested. A request for
extension made after the expiration of the specified

2 The language is quoted directly from the Stipulation and Order as the word “that” immediately
follows the word “Associates”.

3 The Court notes this is at least the third time the parties have provided a purported Stipuiation

after a deadline has expired and have failed to set forth the necessary information required per
the EDCR. Although the Court has previously informed counsel of the issue, unfortunately as
with the prior occasions, the Court again has to comply with the NRCP and EDCR, and based on
the express language of the applicable rules cannot grant the parties’ request.

AApp.191
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period shall not be granted unless the moving party,
attorney or other person demonstrates that the failure to
act was the result of excusable neglect. Immediately below
the title of such motion or stipulation there shall also be
included a statement indicating whether it is the first second,
third, etc., requested extension.

(b) Ex parte motions for extension of time will not
ordinarily be granted. When, however, a certificate of counsel
shows good cause for the extension and a satisfactory
explanation why the extension could not be obtained by
stipulation or on notice, the court may grant, ex parte, an
emergency extension for only such a limited period as may be
necessary to enable the moving party to apply for a further
extension by stipulation or upon notice, with the time for
hearing shortened by the court. [Amended; effective
October 13, 2005.]

Third, as counsel who were present at the mandatory in-person hearing
on September 5, 2019, recall, the Court, on at least two occasions (at
approximately 10:39 am and 10:45 am) reminded counsel that due to counsel's

non-compliance with several of the rules, the Court was precluded by the

provisions of those rules and statute(s) from granting the proposed Stipulation for

| Extension of Discovery and Trial which meant that the dispositive motion filing

|| deadline, and the Motion in Limine filing deadline which required Motions to be
filed eight weeks prior to Trial, remained as set forth in the Amended Trial Order
sl of January 2019. The Pre-Trial Conference date, the Calendar Call date, and the

21 :iTriaI date of October 14, 2019, also remained as set forth in that Order. The

Court then again reminded the parties a few moments later that to the extent they

‘had an agreement among themselves regarding experts, depositions, and things

that did not impact the court-scheduled dates listed above, nothing precluded

them from completing the things that they agreed-upon as long as those items

did not impact the Motions in Limine filing deadlines which remained as set by

the Court - eight weeks before the start of trial. Thus, it is unclear why the parties

A.App.192
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disregarded the Court’s specific instructions; and instead, about two weeks later
submitted the Proposed Stipulation.

The Court, however, need not even address the parties’ disregard of its
instruction at the hearing on September 5, 2019, as the EDCR’s language
specifically precludes the Court from granting the parties’ request. In addition,
the Trial Order presents an additional obstacle as the parties chose not to
provide any reasoning for their request. Additionally, given the parties waited
approximately three and a half weeks before trial to even submit a proposed
Stipulation to file Motions in Limine, and provided a timetable which would not
have the Motions heard until a few days before trial, counsel have effectively
precluded themselves from being able to comply with their other pre-trial
obligations and would not give the Court time to address any other issues that
may arise regarding the trial. These additional factors provide independent

reasons for the Court to deny the request particularly in light of the fact counsel

|| have not provided any assurances that they wouid comply with their other

obligations. Accordingly, the Court must DENY signing the proposed Stipulation

1l and Order. Forthe reasons stated herein, the Court must also address counsels’

continued non-compliance on September 26, 2019 at 10:00 am.

BN, JOANNA S, KISHNER —
ISTRICT COURT JUDGE

Dated this 19" day of September, 2019.

A.App.193
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CERTIFICATE OF SERVICE

| hereby certify that on or about the date filed, a copy of this Order was
served via Electronic Service to all counsel/registered parties, pursuant to the

| Nevada Electronic Filing Rules, and/or served via in one or more of the following

manners: fax, U.S. mail, or a copy of this Order was placed in the attorney’s file
located at the Regional Justice Center:

ALL COUNSEL SERVED VIA E-SERVICE

‘ “RDOBA-WHEELER
Judicial Ex cutive Assistant
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| KIMBALL JONES, ESQ.

Nevada Bar No.: 12982

Q‘JACOB G. LEAVITT, ESQ.
Nevada Bar No.; 12608

BIGHORN LAW

11716 S. Jones Blvd.
Las Vegas, Nevada 89107

Phone: (702) 333-1111
Email: Kimballi@Bighornl.aw.com
Jacobr@BighornLaw.com

|| GEORGE F. HAND, ESQ.

Nevada Bar No.: 8483

| HAND & SULLIVAN, LLC
| 3442 N. Buffalo Drive

Las Vegas, Nevada 89129
Phone: (702) 656-5814
Email: GHandi@HandSullivan.com

Attorneys for Plaintiffs

{1 TITINA FARRIS and PATRICK FARRIS,

SURGERY OF NEVADA, LLC et al.,

Defendants.

A.App.196

DISTRICT COURT

CLARK COUNTY, NEVADA

CASENO.: A-16-739464-C

Plaintiffs, DEPT.NO.: XXXI
Vs,
‘BARRY RIVES, M.D.; LAPAROSCOPIC STIPULATION AND ORDER

REGARDING MOTIONS IN LIMINE

IT IS HEREBY STIPULATED AND AGREED TO by Plaintiffs PATRICK FARRIS and TITINA

FARRIS, by and through their attorneys of record, KIMBALL JONES, ESQ. and JACOB G. LEAVITT,

ESQ., with the Law Offices of BIGHORN LAW and GEORGE F. HAND, ESQ., with the Law Offices of]

HAND & SULLIVAN, LLC, and Defendants BARRY RIVES, M.D. and LAPAROSCOPIC SURGERY

| OF NEVADA, LLC, by and through their attorneys, THOMAS J. DOYLE, ESQ., CHAD C. COUCHOT,

Stipulation and Order Regarding Motions in Limine .
Patrick Farris et al. vs. Barry Rives, M.D. et al. — Case No.: A-16-7304644€ 18 A1 3%

Page 1 of 3 ,l..cb‘
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AApp.197

ESQ., and AIMEE CLARK NEWBERRY, ESQ. with the Law Offices of SCHUERING

ZIMMERMAN & DOYLE, LLP and KIM MANDELBAUM, ESQ., with the Law Offices of]

MANDELBAUM ELLERTON & ASSOCIATES, that the following consolidated briefing schedule be

|issued in this matter regarding Motions in Limine:

Deadline for E.D.C.R. 2.47 Conference

Deadline to File Motions in Limine

Deadline to File Oppositions to Motions in Limine :

Deadline to File Replies to Motions in Limine

September 18, 2019
September 23, 2019
September 30, 2019

October 2, 2019

'
Dated this jg day of September, 2019.

BIGHORN LAW

_— o
M/ Ry

SCHUERING ZIMME

& DOYLE, LLP

N

KIMBALL JONES, ESQ.
Nevada Bar No.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608

716 S. Jones Blvd.,

GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive

Las Vegas, Nevada 89129

TROMAS J. OYLE,*&Sy |

Nevada Bar No.: 1120 |
AIMEE CLARK NEWBERRY, ESQ. it
Nevada Bar No.: 11084
400 University Avenue

Sacramento, California 95825

KIM MANDELBAUM, ESQ.

Nevada Bar No.: 0318 .

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

Attorneys for Defendants

 Attorneys for Plaintiffs

IT IS SO ORDERED that the filing and briefing schedule for the parties’ motions in limine be

set as follows:
Deadline for E.D.C.R. 2.47 Conference

Deadline to File Motions in Limine

Deadline to File Oppositions to Motions in Limine :

September 18, 2019
September 23, 2019

September 30, 2019

Stipulation and Order Regarding Motions in Limine _
Patrick Farris et al. vs. Barry Rives, M.D. et al. — Case No.: A-16-739464-C

Page 2 of 3
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Deadline to File Replies to Motions in Limine : October 2, 2019
IT IS SO FURTHER ORDERED that the Hearing on the parties Motions in Limine is set for|

the __ dayof 2019at __ am./p.m.

DISTRICT COURT JUDGE
Submitted by:

BIGHORN LAW
. : >/

By:!,? <

KIMBALL JONES, ESQ.
Nevada Bar No.: 12982

Stipulation and Order Regarding Motions in Limine
Patrick Farris et al. vs. Barry Rives, M.D. et al. — Case No.: A-16-739464-C
Page 3 of 3
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Electronically Filed

9/19/2019 1:14 PM

Steven D. Grierson

CLER? OF THE COU
L]

MOTN

KIMBALL JONES, ESQ.
Nevada Bar No.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
BIGHORN LAW

716 S. Jones Blvd.

Las Vegas, Nevada 89107
Phone: (702) 333-1111

Email: Kimball@Bighornlaw.com
Jacob@BighornLaw.com

GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LL.C
3442 N. Buffalo Drive

Las Vegas, Nevada 89129
Phone: (702) 656-5814

Email; GHand@HandSullivan.com

Attorneys for Plaintiffs Q\as \0\

DISTRICT COURT
CLARK COUNTY, NEVADA 0\%5 o

TITINA FARRIS and PATRICK FARRIS,
CASENO.: A-16-739464-C

Plaintiffs, DEPT.NO.: XXXI
VS.

BARRY RIVES, M.D.; LAPAROSCOPIC HEARING DATE REQUESTED

SURGERY OF NEVADA, LLC etal.,
To Be Heard Before the Discovery

Defendants. Commissioner

PLAINTIFFS® MOTION TO STRIKE DEFENDANTS® REBUTTAL WITNESSES SARAH
LARSEN, R.N., BRUCE ADORNATO., M.D. AND SCOTT KUSH, M.D., AND TO LIMIT

THE TESTIMONY OF LANCE STONE. D.O. AND KIM ERLICH, M.D., FOR GIVING
IMPROPER “REBUTTAL” OPINIONS, ON ORDER SHORTENING TIME

COMES NOW Plaintiffs PATRICK FARRIS and TITINA FARRIS, by and through their

attorney of record, KIMBALL JONES, ESQ. and JACOB G. LEAVITT, ESQ., with the Law Offices

of BIGHORN LAW and GEORGE F. HAND, ESQ., with the Law Offices of HAND &

Page I of 22

Case Number: A-16-739464-C A'App'1 99
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SULLIVAN, LLC, and hereby submit this Motion to Strike and Limit Defendants® Rebuttal Experts
on Order Shortening Time (“Motion™).

This Motion is made and based upon all of the pleadings and papers on file herein and the
attached Memorandum of Points and Authorities.

DATED this 16th day of September, 2019.
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BIGHORN LAW

By:___/s/ Kimball Jones
KIMBALL JONES, ESQ.
Nevada Bar.: 12982

JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608

716 S. Jones Blvd.

Las Vegas, Nevada 89107

GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive

Las Vegas, Nevada 89129

Attorneys for Plaintiffs

Page 2 of 22
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~NOTICE OF MOTIONON ORDER SHORTENING TIME
TO: AllINTERESTED PARTIES, AND THEIR ATTORNEYS OF RECORD
It appearing to the satisfaction of the Court, and good cause appearing therefore, IT IS
K~
HEREBY ORDERED that the foregoing MOTION shall be heard on the a;:) day of
i@gﬁm& 2019 af\t&e hour on\ ‘Dam.
DATED this | ﬁ day ofig@fm\mL, 2019,
DISCOVE%Y %oﬁéggomm
Respectfully submitted by:
BIGHORN LAW
By:__ /s/ Kimball Jones
KIMBALL JONES, ESQ.
Nevada Bar.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107
GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129
Attorneys for Plaintiffs
Page 3 of 22
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AFFIDAVIT OF KIMBALL JONES. ESQ. IN COMPLIANCE WITH EDCR 2.34 AND IN

SUPPORT OF PLAINTIFF’S MOTION ON ORDER SHORTENING TIME

STATE OF NEVADA )

)
COUNTY OF CLARK )

111
117
/11
117
iy

/11

S8

KIMBALL JONES, ESQ., being first duly sworn, under oath deposes and says:

1.

I am an attorney duly licensed to practice law in the State of Nevada and an attorney with
the Law Offices of BIGHORN LAW.

I am personally familiar with the facts and circumstances surrounding this matter and am
competent to testify hereto.

That the reason this Motion must be heard on an Order Shortening Time is because
discovery is closed in this matter and trial is imminent.

That on September 11, 2019, I met with Defense Counsel and spoke with him about my
concerns as to Defendant’s improperly called rebuttal experts, as well as to the testimony
of rebuttal experts which veered into purely initial expert tertitory, dealing with issues of
causation and standard of care opinions.

That Defense Counsel refused to stipulate to not call the witnesses and otherwise limit their
testimony.

As trial is beginning October 14, 2019, and as discovery is closed, it is imperative that this

issue be heard prior to trial. As such, Order Shortening Time is warranted.

Page 4 of 22
A.App.202
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7. This Affidavit is made in good faith, and not for the purposes of delay.

FURTHER YOUR AFFIANT SAYETH NAUGHT,

g &~
KIMBALLJONES, ESQ.

SUBSCRIBED AND SWORN to before
me on this day of September, 2019.

GRESIA TARANGO
NOTARY PUBLIC

339  STATE OF NEVADA
&%) My Commission Expires: 12-15-21
Certificate No: 14-12816-1

Page 5 of 22
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MEMORANDUM OF POINTS AND AUTHORITIES

L STATEMENT OF RELEVANT FACTS

Plaintiff Titina Farris was a patient of Defendant Rives. Rives, while performing surgery on
Plaintiff, negligently cut her colon in at least two (2), and possibly three (3), places. Thereafter, Rives
failed to adequately repair the colon and/or sanitize the abdominal cavity. With feces actively in her
abdomen, Plaintiff predictably went into septic shock and was transferred to the ICU. Nevertheless,
Rives still failed to recommend any surgery to repair the punctured colon for eleven (11) days, during
which time Plaintiff’s organs began shutting down and her extremities suffered permanent
impairment. Ultimately, Plaintiff developed critical care neuropathy, destroying all nerve function in
her lower legs and feet, commonly referred to as bilateral drop foot,

On December 19, 2018, Defendants disclosed eight (8) Rebuttal experts: Dr. Bart Carter, Dr.
Brian Juell, Dr. Lance Stone, Nurse Sarah Larsen, Dr. Bruce Adomato, Dr. Kim Erlich, Dr. Scott
Kush, and Erik Volk. See Rebuttal Expert Disclosure, attached hereto as Exhibit “1.”

Defendants noted that Larsen, Adornato, and Kush are all “rebuttal witnesses and that their
reports are being produced to “rebut” a report from Plaintiffs’ initial experts:

Ms. Larsen is an life care planner. Ms. Larsen is a rebuttal witness. She will provide

opinions rebutting the opinions of plaintiffs’ expert, Dawn Cook.

See Id. at Page 3;1-3.

Dr. Adornato is a neurologist. Dr. Adornato is a rebuttal witness. He will provide

opinions rebutting the opinions of plaintiffs' expert, Dr. Justin Willer.

See Id. at Page 3:7-8.

Dr. Kush is a life expectancy expert. Dr. Kush is a rebuttal witness. He will provide

opinions rebutting the opinions of plaintiffs' expert, Dr. Alex Barchuk, as they pertain

1o life expectancy,

See Id. at Page 3:19-21,

However, despite the description which Defendants provided to these three (3) witnesses, they
are not, in fact, rebuttal witnesses. All three (3) of these reports are, in fact, Initial reports masquerading

as Rebuttal reports.

Page 6 of 22
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The reports from Larsen and Kush never once addressed the reports they claim to be rebutting.
Larsen’s report notes, “Pursuant to your request, 1 have prepared a Life Care Plan Report in connection
with the above entitled matter based on my review of the expert reports, depositions and medical
records provided, and upon the recommendations of Lance Stone, M.D. The life Care Plan Report has
been prepared in accordance with Federal Rules of Civil Procedure- Rule 26 and is attached.” See
Larsen Report, attached hereto as Exhibit #2.”

Kush’s report notes, “My analyses and opinion of Ms. Titina Farris’ life expectancy is based
on (I) a review of the materials provided including her medical records, a report, depositions, and other
documents, (2) a review of a relevant body of medical and scientific literature, (3) the standard
scientific methods for calculating life expectancy, (4) my education, training, experience and
expertise.” See Kush Report, attached hereto as Exhibit «3.”

These reports, as will be more fully outlined below, not only fail to address Plaintiffs’ experts’
reports, but they are entirely created to combat long-known aspects of Plaintiffs’ case in chief. These
are initial expert reports, disclosed after the deadline and after Plaintiffs’ chance to rebut these claims
had passed.

This same issue is inherent in Dr. Bruce Adornato’s report. Adornato at least as the decency to
name-drop Dr. Willer—who he is supposedly rebutting—yet, Adornato’s report is nothing but initial
expert opinions, which are addressing the long-known aspects of Plaintiffs’ case-in-chief. See
Adornato Report, attached hereto as Exhibit “4.” As such, Defendants’ “Rebuttal” experts, Adornato,
Larsen, and Kush are propetly Stricken from Trial.

Other named witnesses: Carter, Juell, Stone and Erlich, all delve into standard of care opinions
or causation opinions. Neither is appropriate from a “Rebuttal” witness. As such, these aspects of their
testimony are properly limited.

/1

Page 7 of 22
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IL LEGAL ARGUMENT AND ANALYSIS

Rebuttal evidence is “intended solely to contradict or rebut evidence on the same subject
matter identified by another party.” NRCP 16.1(a)(2)(C)(ii). For this reason, rebuttal witnesses are
disclosed after initial witness disclosures. Jd. This later disclosure deadline does not apply to any
party’s witness whose purpose is to contradict a portion of another party’s case in chief that should
have been expected and anticipated by the disclosing party, or to present any opinions outside
of the scope of another party’s disclosure. /d. (emphasis added).

Nevada’s Federal Courts have repeatedly made persuasive decisions on the propriety of
utilizing rebuttal experts to present new theories. These courts have declared that rebuttal expert
reports are not the proper venue for presenting new arguments. Instead, rebuttal expert opinions should
only address new, unforeseen issues upon which the opposing party’s initial experts have opined.
Nunez v. Harper, 2014 WL 979933, *1 (D. Nev. Mar. 11, 2014) (citing R&O Constr. Co., 2011 WL
2923703 at *2). “If the purpose of expert testimony is to contradict an expected and anticipated portion
of the other party’s case-in-chief, then the witness is not a rebuttal witness or anything analogous to
one.” Id. Presenting a new, alternative theory of cansation is not a rebuttal opinion; rather, it is an
expected and anticipated portion of a party’s case-in-chief. See Amos v. Makita U.S.A., Inc.,2011 WL
43092, *2 (D. Nev. Jan. 6, 2011).

Finally, a party cannot abuse the rebuttal date and use it as “an extension of the deadline by
which a party must deliver the lion’s share of its expert information.” 4mos, 2011 WL 43092 at *2
(citing Sierra Club, Lone Star Chapter v. Cedar Point Ol Co., Inc., 73 F.3d 546, 571 (5th Cir. 1996).

In R&O Constr. Co. v. Rox Pro Int'l Group, Ltd., 2011 U.S. Dist. LEXIS 78032 (D. Nev. July
18, 2011) the District Court of Nevada addressed a similar situation to that in the case at bar in which
an expert who was offered by the defenise to address an expected and anticipated portion of the

plaintiff’s case in chief was improperly disclosed as a rebuttal expert.

Page B of 22
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The court explained that:

Fed. R. Civ. P. 26(a)(2)(C)(ii) permits the admission of rebuttal expert testimony that is
“intended solely to contradict or rebut evidence on the same subject matter identified”
by an initial expert witness. 7C Sys. Inc. v. Town of Colonie, NY, 213 F.Supp.2d 171,
179 (N.D.N.Y. 2002), Rebuttal expert reports “necessitate 'a showing of facts supporting
the opposite conclusion' of those at which the opposing party's experts arrived in their
responsive reports.” Bone Care Int'l, LLC v. Pentech Pharmaceuticals, Inc., 2010 U.S.
Dist. LEXIS 104549, 2010 WL 389444 (N.D. Iil. Sep. 30, 2010) (quoting 4BB Air
Preheater, Inc. v Regenerative Environmental Equip., Inc., 167 F.R.D. 668, 669 (D.N.J.
1996). Rebuttal expert reports are proper if they contradict or rebut the subject matter of
the affirmative expert report. Lindner v. Meadow Gold Dairies, Inc., 249 F.R.D. 625,
636 (D. Haw. 2008). They are not, however, the proper place for presenting new
arguments. 1-800 Contacts, Inc. v. Lens.com, Inc.,.755 F.Supp.2d 1151, 1167 (D. Utah
2010); see LaFlamme v. Safeway, Inc., 2010 U.S. Dist. LEXIS 98815, 2010 WL
3522378 (D. Nev. Sep. 2, 2010); cf. Marmo v. Tyson Fresh Meats, 457 F.3d 748, 759
(8th Cir. 2006) (“The function of rebuttal testimony is to explain, repel, counteract or
disprove evidence of the adverse party.”) (citation omitted). “If the purpose of expert
testimony is to 'contradict an expected and anticipated portion of the other party's
case-in-chief, then the witness is not a rebuttal witness or anything analogous to
one’” Amos v. Makita U.S.A., 2011 WL 43092 at *2 (D. Nev. Jan. 6, 2011} (quoting In
re Apex Oil Co., 958 F.2d 243, 245 (8th Cir. 1992)); see also Morgan v. Commercial
Union Assur. Cos., 606 F.2d 554, 556 (5th Cir. 1979); LaFlamme, 2010 U.S. Dist.
LEXIS 98815, 2010 WL 3522378 at *3. Rather, rebuttal expert testimony “is limited
to 'new unforeseen facts brought out in the other side's case.’” In re President's
Casinos, Inc., 2007 Bankr. LEXIS 4804, 2007 WL 7232932 at * 2 (E.D. Mo. May 16,
2007) (quoting Cates v. Sears, Roebuck & Co., 928 F.2d 679, 685 (5th Cir. 1991)).

(Emphasis added).

The bright line authority in this jurisdiction is that rebuttal expert testimony “is limited to 'mew
unforeseen facts brought out in the other side's case.’” In this case it is undisputed that the causation
of Plaintiffs’ injuries and the future care they would require were anticipated parts of their case in
chief and therefore any experts designated by the Defendants regarding the Plaintiffs’ loss of earnings,
should bave been designated by the Initial Expert Disclosure Deadline.

The court in R&O Constr. Co. v. Rox Pro Int'l Group, Ltd., 2011 U.S. Dist. LEXIS 78032 (D.
Nev. July 18, 2011) explained that because the “rebuttal experts™ in that case were not true rebuttal
experts they were improperly disclosed. The court explained:

While both McMullin’s and Hoff’s reports address the same general subject matter of

the case, Hoff’s report does not directly address the findings, i.e. “the same subject
matter,” of McMullin’s report. Therefore it is not a rebuttal expert report within the

Page 9 of 22
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meaning of Rule 26(2)(2)(C)(ii). See Yu v. McNeil-PPC, Inc., 2010 U.S. Dist. LEXIS
53639, 2010 WL 2179882 at *3 (C.D. Cal. May 7, 2010) (finding that such a broad
meaning would all but nullify the distinction between an initial “affirmative expert” and
a “rebuttal expert.”); see Infernational Business Machines Corp. v. Fasco Indus., Inc.,
1995 U.8. Dist. LEXIS 22533, 1995 WL 115421 (N.D. Cal. Mar.15, 1995) (“rebuttal
experts cannot put forth their own theories; they must restrict their testimony to
attacking the theories offered by the adversary's experts.”). McMullin’s report offers
opinions and conclisions regarding the structural insufficiency of the design for the
installation of a stone veneer on the project, the requirement that the stone veneer
installation be accomplished with an anchored system and the resulting irrelevance of
the bond between stone and mortar, and R&O’s role in bringing potential design
deficiencies to the attention of WD Partners. By comparison, Hoff’s report details
theories regarding the fajlure of the stone and mortar, and makes observations regarding
the “responsibilities” of the various players — general contractor/subcontractor and
architect — with regard to installation. The report’s findings do not speak to “new
unforeseen facts” brought out in McMullin’s report, see In re President’s Casinos,
Inc., 2007 Bankr. LEXIS 4804, 2007 WL 7232932 at * 2; rather, they set forth an
alternate theory, viz., that the stone failure is related to installation and mortar errors.
Although causation may be demonstrated in various ways, “simply because one method
fails, the other does not become “rebuttal.’” See Morgan v. Commercial Union Assur.
Cos., 606 F.2d at 555. Nor is a rebuttal expert report the proper place for presenting new
arguments. /-800 Contacts, Inc. v. Lens.com, Inc., 755 F.Supp.2d at 1167.

(Emphasis added).

Because the report is not a rebuttal report, it is untimely and must be stricken unless
Real Stone can show that the untimely disclosure was substantially justified or harmless,
See Rule 37(c)(1). Here, Real Stone’s late disclosure is not substantially justified.
Notably, it had named Hoff as an expert and provided his curricula vitae within the time
limit set for the disclosure of initial experts, but it did not produce a report. Despite the
relevant inspections having been performed on February 11 and 16, 2009, prior to the
filing of the lawsuit, Real Stone does not justify its failure to timely disclose the report.

As to the issue of harm, the Hoff report was not disclosed until nearly nine weeks after
the initial expert cutoff date of November 10, 2010. Discovery cutoff has already been
extended three times in this case, and the latest cutoff date has passed. Although no trial
date has yet been set, the dispositive motion deadline was April 8, 2011. Accordingly,
R&Q is prejudiced by the Hoff report, because the time to designate rebuttal experts has
passed, as well as the discovery cutoff and dispositive motion deadlines. A scheduling
order “shall not be modified except upon a showing of good cause and by leave of . . .
a magistrate judge.” Fed R.Civ.P. 16(b). Real Stone did not seek an extension of the
deadline to disclose initial experts, nor has it shown good cause for the failure to do so.
Accordingly, Hoff's report must be stricken. See e.g. Yeti by Molly, 259 F.3d at 1107.

(Emphasis added).

The facts in the R&O Construction case are very similar to the facts in the subject case. Larsen,

Adornato, and Kush were not disclosed as initial experts and their reports were not made to the
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Plaintiffs until a month after the initial expert disclosure deadline. This designation was improper and
untimely and this Court should follow the reasoning of the R&Q Construction case and Strike the
untimely and improper expert designation of these three “rebuttal” experts.

In the instant case, Defendants negligently failed to care for Plaintiff Titina before and after
she developed sepsis. The effect this damage had on her health and her future are catastrophic. This—
liability and damages, including future damages—was the entire sum and substance of Plaintiffs’
initial complaint and Defendants’ subsequent answer. Plaintiffs’ initial Complaint spelled out with
laser precision that they believed that Defendants were liable for Plaintiffs’ injuries and for the damage
caused by Defendants’ negligence. That causation was an expected and central component to the case
precludes any rebuttal witnesses from offering faux-rebuttal testimony which opines on alternative
causation opinions in their rebuttal reports:

Rebuttal experts are not allowed to put forth their own theories; instead, “they must

restrict their testimony to attacking the theories offered by the adversary’s

experts.”

Downs v. River City Grp., LLC, No. 3:11-CV-00885-LRH, 2014 WL 814303, at *5 (D.
Nev. Feb. 28, 2014) (Emphasis added).

Even if it is not outside that scope, the subject of the causation of the fire is an expected
and anticipated portion of Defendant's case-in-chief, and therefore Hyde cannot be a
rebuttal expert or anything analogous to a rebuttal expert. Apex Oil, 985 F.2d at 245.

Allowing Hyde to testify as more than a rebuttal expert would allow Makita to use the
30 day deadline for disclosure of rebuttal experts as an extension of time for disclosing
the lion's share of its expert information. See Sierra Club, 73 F.3d at 571. Causation of
the fire is the central issue of this entire litigation, Makita knew that long before the
expert disclosure deadlines.

Amosv. Makita US.A., Inc., No. 2:09-CV-01304-GMN, 2011 WL 43092, at *2 (D. Nev.
Jan. 6,2011).

Furthermore, Plaintiffs quickly identified and disclosed their initial expert witnesses, in their

disclosure of initial experts. Indeed, Defendants had every reason to anticipate, expect and prepare for
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their side of the adversarial process. Defendants’ preparation for their case in chief did just that—as
they timely disclosed their own initial Medical Providers.

Despite cleatly understanding that reasonableness of medical care, causation, and damages,
including future life care, was part of the Plaintiffs’ case-in-chief, Defendants are now abusing the
disclosure process by attempting to ambush Plaintiffs by sneaking in additional medical experts and
life care experts to give entirely new alternate theories of causation for Plaintiffs’ injuries when it is
no longer possible for Plaintiffs to hire experts to rebut these new opinions. Defendants added these
new voices a month after the deadline for initial experts had passed.

Furthermore, these “Rebuttal” expert reports provided do not appropriately address or rebut
Plaintiffs’ initial expert opinions, but instead seek to introduce new opinions—including reports which
fail to even reference Plaintiffs’ initial expert reports, which they are supposedly rebutting.

This masquerade will confuse the jury and significantly prejudice the Plaintiffs, who have
appropriately followed Nevada Rules of Civil Procedure and the Court’s process for disclosures, in a
timely and respectful manner. Therefore, this Court should Strike Defendants’ rebuttal experts’

testimony, and allow Defendants to make their arguments through their initial experts.

A. The Opinions of Larsen, Adornato, and Kush Address Issues That Were Long—
of P e They Are P .

Anticipated Portions of Plaintiffs’ Case in Chi

Nevada Rules of Civil Procedure state in plain language what qualifies as rebuttal testimony,
stating definitively that rebuttal deadlines are not created to give counsel a second chance to argue
what “should have been expected and anticipated by the disclosing party.” NRCP 16.1(a) (2)(C)(ii).
Furthermore, Nevada Courts, as addressed above, have declared the impropriety of subverting process
by utilizing rebuttal experts to present a new case-in-chief or to present new theories after the period
for disclosing initial expert witnesses has passed.

Defendants should easily have expected and anticipated that Plaintiffs would make one of their

core causes of action against Defendants for their negligence in causing Plaintiff Titina to undergo
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substantial medical ireatment and damages, that the treatment provided after the subject incident was
reasonable, and that Plaintiff Titina would require care in the future. Defendants had every reason to
expect, anticipate and prepare for that debate in their disclosure of initial experts.

Plaintiffs were again circumspect about this goal to prove that Defendants’ behavior led to the
medical care sought by Plaintiffs, and that such subsequent care was reasonable in light of Plaintiff|
Titina’s injuries. Plaintiffs disclosed their initial experts and noted that they would be testifying as to
the reasonableness of Plaintiff Titina’s medical care. In their reports, Plaintiffs’ initial experts testified
to the nature of Plaintiffs’ injuries, how they were caused by Defendants’ negligence and how the
subsequent care, and cost thereof, was reasonable.

Nevertheless, more than a month after the deadline to disclose initial expert witnesses,
Defendants disclosed eight (8) experts as “rebuttal experts,” including Jensen, Kush, and Adornato.
While Plaintiffs take issue with each of these witnesses, Adornato most blatently fails to conform to

those restrictions required for rebuttal disclosure.

Adornato Report Deficiencies:

Dr. Adomato’s report mentions Dr. Willer’s initial report, However, each and every one of his
opinions critiques a long-known portion of Plaintiffs’ case-in-chief, and could only be properly
disclosed through an initial expert disc_losure, if at all. See Exhibit 4.

Adornato attacks Plaintiffs’ long-known causation opinions, which were outlined in Plaintiffs’
Complaint from the beginning of the case. Moreover, these opinions were found within the medical
records Plaintiffs disclosed early on. Adomato takes issue with elements of Plaintiff Titina’s medical
records, which were available to Defendants — for years. Adornato does not comment on anything new
or novel; he simply fills the role of an additional initial expert, though he is disclosed as “rebuttal”
only.

/11

Page 13 of 22

A.App.211



o 6 N2 ANt A W N =

N RN NN N N -

A.App.212

In addition, Adornato gives a new, novel theory that was never addressed by Dr. Willer—and
one that is a direct causation opinion, which is inappropriate in a rebuttal report:

Based on my education, training, and experience and review of the pertinent documents,

I have reached the opinion that Ms. Farris suffered from a significant painful diabetic

neuropathy prior to the events of August 2015 and that this was in part due to her poorly

controlled diabetes, which continues to the present time.

See Exhibit 4, at Page 2,

This causation opinion is couched as one Dr. Willer failed to consider—yet, if this was
Defendants’ belief as to the causation of Plaintiff Titina’s injuries, it may only enter from an initial
expert. This is true for numerous reasons. First, expert medical causation opinions are always initial.
Second, Dr. Willer’s opinion that Adomato departs from was not new, but was rather a well-known
opinion in Plaintiffs’ case-in-chief from the commencement of the case, requiring Defendants to
contradict it, if at all, in their initial expert disclosure. Third, Adornato’s opinion is entirely formed
from medical records in Defendants’ possession — for yeats.

As this is the sum of Adornato’s testimony, it is properly Stricken. As Adornato does not have
a single appropriate rebuttal opinion in this matter, but has instead offered initial opinion only, he must
be Stricken in this matter to avoid further prejudice to Plaintiffs and abuse by Defendants.

This resolution is strengthened by the Court’s finding in R&O—which notes that Rebuttal
Testimony is exclusively limited to “unforeseen” facts:

[R]ebuttal expert testimony "is limited to ‘new unforeseen facts brought out in the

other side’s case.”” In re President's Casinos, Inc., 2007 Bankr. LEXIS 4804, 2007 WL

7232932 at * 2 (E.D. Mo. May 16, 2007) (quoting Cates v. Sears, Roebuck & Co., 928

F.2d 679, 685 (5th Cir. 1991)).

R&O Constr. Co. v. Rox Pro Int'l Group, Ltd., 2011 U.S. Dist. LEXIS 78032 (D. Nev.
July 18, 2011), (Emphasis added).

The bright line authority in this jurisdiction is that rebuttal expert testimony “is limited to ‘new
unforeseen facts brought out in the other side’s case.’” In this case it is undisputed that the causation

of Plaintiffs’ injuries and the future care they would require were anticipated parts of their case in
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chief and therefore any experts designated by the Defendants regarding the Plaintiffs’ loss of earnings,
should have been designated by the initial expert disclosure deadline. Everyone was aware of Plaintiff]
Titina’s diabetes even prior to her surgery, and certainly long before the lawsuit was filed. Moreover,
the fact that Defendants’ initial experts both note the role of diabetes in their analysis makes it clear
that Defendants were aware of the matter long before rebuttal disclosures.

Adornato’s report is inappropriate because he is not addressing “new” “unforeseen™ facts
elicited by Dr. Willer—he is simply creating new, novel theories based on the medical records that
Willer (and all of Defendants’ initial experts) already relied upon. These facts have been known by
Defendants — for years, prior to Dr. Willer’s reports.

Larsen Report Deficiencies:

Nurse Larsen’s report consists of twenty-two (22) pages of new, novel theories for Plaintiff
Titina’s life care plan—testimony which should have been part of Defendants’ case in chief. Larsen
notes that she based her report on Defendants’ own “rebuttal” expert of Dr. Stone, and not as any

rebuttal to Plaintiffs’ initial expert reports:

My opinions, which are set forth in the Life Care Plan Report for Ms. Farris, are based upon
the review of expert reports, my 19 years of experience in nursing, academia and life care
planning, and the current costs associated from the Las Vegas and Henderson, Nevada areas
for the outlined recommendations for medical care, treatment and supplies. I have consulted
with Dr. Stone regarding his opinions of future care needs for Ms. Farris, I have outlined the
recommendations of Dr. Stone in the Life Care Plan Report. I reserve the right to modify my
report in the event additional information is provided.

See Exhibit 2, at Page 2.

This opinion is inappropriate from a “rebuttal” witness. Plaintiffs’ future medical needs are an
anticipated part of their case in chief, particularly in a case where it is well known by all parties that
Plaintiff Titina lost her ability to walk independently as a result of the subject incident. Defendants
failed to present these wholly initial expert opinions until a month after they were required to be

submitted. Larsen is not contradicting or pointing out deficiencies in any initial report by Plaintiffs’
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experts—she is merely delving into new opinions which are inappropriate coming from a rebuttal
expert. It is crystal clear that this is a causation opinion which is being shoe-horned into a rebuttal
report,

Further, it is telling that, in a report where Larsen is supposed to be rebutting Cook, she is
instead quoting from Defendants’ “rebuttal” expert, Dr. Stone, to prove her initial opinions. Larsen
does not even discuss or note the opinions of Plaintiffs’ experts in her report, neither does she
incorporate or consider their opinions. Rather, Larsen simply creates a new set of novel opinions about
Plaintiff Titina’s future care needs based on nothing more than the information that was readily
available from the commencement of the case, combined with the other opinions offered by
Defendants’ “rebuttal” expert Dr. Stone. There was nothing new in Plaintiffs’ initial expert disclosure
that surprised Defendants, or that Larsen needed for the opinions formed here. Defendants’ attempt to
circumvent the discovery deadlines in this matter disqualifies them from presenting this opinion.
Therefore, Larsen should be Stricken as a witness in this matter.

Kush Report Deficiencies:

Likewise, Dr. Kush’s report is wholly an initial expert repott. As noted above, Dr. Kush fails
to address Plaintiffs’ experts’ reports in any regard, never once referring to them in his reports—aside
from a one-line claim, that he reviewed them. Its contents, however, are never addressed.

Kush, after noting Plaintiff Titina had diabetes then concludes:

To a reasonable degree of scientific certainty, I have calculated Ms. Titina Farris’
life expectancy, as of the date of this report, to be 21.5 additional years.

See Exhibit 3 (Emphasis in original).

Dr. Kush’s report is another initial report. Kush provides opinions about Plaintiff Titina’s
physical condition both before and after the subject incident. Kush provides opinions about how long
Plaintiff Titina will live. These opinions should have come from an initial expert—one that Plaintiffs

could have rebutted. Instead, Defendants have snuck this initial opinion in from their rebuttal
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witness—making a rebuttal impossible in this matter. Defendants had the opportunity to calculate
Plaintiff Titina’s lifespan in the initial stages of litigation in this matter—yet they chose not to do so.
Instead they are violating this Court’s scheduling order by presenting initial opinions in the guise of
rebuttal opinions. As such, Dr. Kush’s initial testimony, couched as rebuttal, must be Stricken.
i. Additional Support in Striking these “Rebuttal” Reports.
Both Kush and Larsen’s report exemplify the type of inappropriate “rebuttal” report noted by

the Federal District Court:

“Courts have repeatedly held that an expert is improperly designated as a rebuttal expert
when he has failed to review the initial expert report, or otherwise failed to indicate that
he was aware of the opinions offered by the initial expert.” See, e.g., Clear-View Techs.,
Inc. v. Rasnick, 2015 WL 3509384, at *4 (N.D, Cal. June 3, 2015) (internal quotations
and alterations omitted) (citing Houle v. Jubilee Fisheries, Inc., 2006 WL 27204, at *3
& n.4 (W.D. Wash. Jan, 5, 2006) and Amos, 2011 WL 43092, at *1). Quite simply, “an
expert cannot be said to ‘rebut’ testimony he or she has never seen or reviewed.” Clear—
View Technologies, 2015 WL 3509384, at *4.

Felix v. CS44 Gen. Ins. Co., No. 215CV02498APGNJK, 2017 WL 1159724, at *3 (D.
Nev. Mar. 28, 2017).

These three (3) experts, Adornato, Larsen and Kush, were improperly utilized and violate the
Nevada Rules of Civil Procedure, because any issues that Defendants thought would pertain to
causation of damages and reasonableness of care must have been included in their initial expert
disclosure. This is obvious since damages, reasonable care and cauvsation are essential to Plaintiffs’
case in chief and were a well-known portion of Plaintiffs’ case from the commencement of this
litigation. Defendants chose to ignore the proper role and scope of rebuttal experts in order to stack
the deck against Plaintiffs and compensate for the oversights of their initial experts’ reports. This
prejudices the entire testimonial process and leaves Plaintiffs without recourse to the luxuries of time
and lavish testimony that Defendants enjoy as a result of their strategy,

The ultimate result, of course, is that Plaintiffs are now ambushed by Defendants’ false-rebuttal

disclosure, with no way to offset this unfair advantage, since all expert deadlines are now passed.
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Commissioner Beecroft in this jurisdiction came to the same conclusion as the Federal Courts
did in Nunez and Amos—that rebuttal experts are not to be used to establish a new case-in-chief.
Commissioner Beecroft gave this opinion in a decision on an automobile crash case, Mangus v. Abram,
A-11-634090-C, (8" Judicial District Court January 7, 2013). In Mangus, Defendant disclosed a
biomechanical accident reconstructionist as an initial expert, and plaintiff scrambled to rebut, seeking
permission to examine defendant’s vehicle in order to disclose a rebuttal expert. Defendant refused,
arguing that plaintiff knew prior to the initial expert disclosure deadline that defendant would enlist a
biomechanical expert because defendant requested permission for his expert to inspect plaintiff’s
vehicle. Id. As aresult of this disclosure, plaintiff could anticipate that the biomechanical expert would
be part of defendant’s case in chief and should have disclosed her own initial biomechanical expert
instead of abusing the rebuttal process to compensate for her oversight. Commissioner Beecroft not
only denied plaintiff’s motion to compel inspection of defendant’s vehicle, but went further, striking
plaintiff’s biomechanical rebuttal expert altogether on the grounds that plaintiff should have disclosed
said expert as initial. Id,

In the instant case, Defendants have had ample reason to acknowledge and anticipate Plaintiffs’
damages, including reasonableness of care, future life care and medical causation, all central to
Plaintiffs’ case. Importantly, Defendants did attack these positions through the use of their initial
experts — proving Defendants’ knew of these elements in Plaintiffs’ claimed damages. Therefore,
Defendants should not be allowed to abuse rebuttal disclosures, which by their very nature are limited
in scope, to further bolster initial expert opinions. Like Plaintiffs, Defendants should have prepared
their best case in line with the law, and debated damages, causation, and reasonableness on an even
playing field, disclosing all initial expert opinions on the deadline to do so, as Ordered by this Court.
To do otherwise prejudices the judicial process and rewards the Defendants’ circumvention of this

Court’s Rules and Processes. Therefore, this Court must Strike Defendants’ rebuttal experts, Adornato,
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Larsen, and Kush, and focus on the debate between the properly retained initial and rebuttal expert

witnesses.

B. The Opinions of Stone and Erlich must be Limited to Preclude Testimony on Standard

of Care and Causation.

As noted above, the bright line authority in this jurisdiction is that rebuttal expert testimony
“is limited to ‘new unforeseen facts brought out in the other side’s case.”” As the standard of care
(including breaches of the same) and medical causation are always part of Plaintiffs’ case-in-chief,
these are areas that can only be addressed by initial experts, rather than by rebuttal experts. Yet,
Defendants’ Rebuttal experts delve into declaring that Rives’ actions were within the standard of care,
and gave opinions on causation,

Dr. Stone opines on Causation:

Based upon my independent review of Ms. Farris medical records I agree in general

with Dr. Barchuck’s diagnosis. However, the medical records 1 reviewed support my

conclusions that several medical problems were preexisting or unrelated to surgery.

See Stone Report, attached hereto as Exhibit “5.”

Whether Plaintiffs’ injuries were actually preexisting is a new and novel theory, and one which
is not based on new evidence, Stone admits that his opinicn is coming from a record review, not from
Barchuck’s report. This opinion may properly be made by an initial expert, but cannot be made by Dr.
Stone, who is exclusively a rebuttal expert. As such, Plaintiffs request that Dr. Stone’s testimony be
limited to pure rebuttal opinions and that he be precluded from offering any opinions regarding the
standard of care of medical causation of injury, which issues are exclusively initial in nature.

Similarly, Dr. Erlich presents improper standard of care opinions:

It is my opinion that, from an Infectious Diseases standpoint, Dr. Rives met the standard
of care in his evaluation and management of Ms. Farris.

See Erlich Report, attached hereto as Exhibit “6.”

/11
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All of the information regarding infectious disease was known by Defendants — for years. The
primary source of infectious disease analysis comes from Plaintiff Titina’s treatment from July 3 — 15,
2015, To permit Dr. Erlich to provide opinions regarding the standard of care, as a purely “rebuttal”
expert, would prejudice Plaintiffs and reward Defendants for violating Nevada rule.

Dr. Erlich also states:

The abnormalities seen on July 15, 2015 had not been present on the CT scan which was

perforimed on July 9, 2015, and therefore the patient did not have a bowel perforation at

that time. It is my opinion that the bowel perforation was a relatively recent event and

occurred sometime between the July 9,2015 and July 15, 2015 CT scans.

Id

From the commencement of the case, the issue of how/when Plaintiff Titina developed a bowel
leak, was questioned. This was such a central issue of the case, from the beginning, that Defendants
produced two (2) initial experts in this case to comment on it. Both provided the same opinion outlined
here by Dr. Elrich. Clearly, this was not a new issue and is not the province of rebuttal experts. As
such, Dr. Elrich must be precluded from offering opinions about when Plaintiff Titina developed an
active and ongoing bowel leak, as this has been a central point of the case from the beginning, has
already been addressed by Defendants’ initial experts, is now an improper “rebuttal” opinion and is
clearly Defendants attempt to gang up against Plaintiffs through expert numerosity.

Therefore, the Opinions of Stone and Erlich must be Limited to Preclude Testimony on
Standard of Care and Causation. |

III.
CONCLUSION

Clearly, all of the information opined about by these “rebuttal” expetts was well known by all

parties — long before the initial expert disclosure deadline. As such, any expert opinions about this

information were required to be produced, if at all, no later than the initial expert disclosure deadline.
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Giving Defendants carte blanche to untimely interject new theories and arguments is severely
prejudicial to Plaintiffs and will confuse the basic issues of the case. It also allows a dangerous
precedent of abusing rebuttal disclosures to gain unfair adversarial advantage. Therefore, this Court
should Strike Defendants’ rebuttal experts Adornato, Larsen, and Kush, while precluding Defendants’
other rebuttal experts from offering any opinions as to standard of care or medical causation, as such
topics are well known portions of Plaintiffs’ case-in-chief and are reserved for initial experts.

Again, Defendants’ Rebuttal Experts Larsen, Adornato, and Kush have given exclusively
inappropriate testimony that should have been (and certainly was) anticipated as part of Plaintiffs’
case in chief, Therefore, based on the foregoing law, facts, and analysis, Plaintiffs respectfully requests
their Motion to Strike Defendants’ Rebuttal Experts be Granted.

DATED this 16th day of September, 2019,
BIGHORN LAW

By:___ /s/ Kimball Jones
KIMBALL JONES, ESQ.
Nevada Bar.: 12982

JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608

716 S. Jones Blvd.

Las Vegas, Nevada 89107

GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive

Las Vegas, Nevada 89129

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
Pursnant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of
BIGHORN LAW, and on the ,]i of September, 2019, I served the foregoing PLAINTIFFS’
MOTION TO STRIKE DEFENDANTS’ REBUTTAL WITNESSES SARAH LARSEN, R.N,,
BRUCE ADORNATO, M.D. AND SCOTT KUSH, M.D., AND TO LIMIT THE TESTIMONY OF

LANCE STONE, D.O. AND KIM ERLICH, M.D., FOR GIVING IMPROPER “REBUTTAL”
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OPINIONS, ON ORDER SHORTENING TIME as follows:

Electronic Service — By serving a copy thereof through the Court’s electronic
service system; and/or

D U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
prepaid and addressed as listed below:

Kim Mandelbaum, Esq.

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

&

Thomas J. Doyle, Esq.

Chad C. Couchot, Esq.

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, California 95825

Attorneys for Defendants

An emhployeeOf BIGHORN LAW —~—
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[DOE]

THOMAS J. DOYLE

Nevada Bar No. 1120

CHAD C, COUCHOT

Nevada Bar No. 12946

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

DISTRICT COURT

CLARK COUNTY, NEVADA

CASE NO. A-16-739464-C
DEPT. NO. 31

DEFENDANTS BARRY J. RIVES, M.D.
AND LAPAROSCOPIC SURGERY OF
LLC’S REBUTTAL
DISCLOSURE OF EXPERT WITNESSES
AND REPORTS

TITINA FARRIS and PATRICK FARRIS,
Plaintiffs,
VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA LLC, etal,,

Defendants.

Defendants BARRY J. RIVES, M.D.and LAPAROSCOPIC SURGERY OF NEVADA, LLC

(“Defendants”) hereby disclose pursuant to Nevada Rules of Civil Procedure Rule 26 and

)
)
%
3' NEVADA,
)
)
)
)
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16.1 the name of their rebuttal expert witnesses who may be called at trial.
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RETAINED EXPERTS
1. Bart Carter, M.D., P.C.
2240 West 16th Street
Safford, AZ 85546
Dr. Carter is a general surgeon and will testify as to the issues relating to the
standard of care, causation and damages, if any. Dr. Carter’s initial report, curriculum
vitae including publication history, fee schedule and testimony history were previously
disclosed. His rebuttal report is attached hereto as Exhibit A.
2. Brian E. Juell, M.D.
6554 S. McCarran Blvd,, Suite B
Reno, Nevada 89509
Dr. Juellis a general surgeon and will testify as to the issues relating to the standard
of care, causation and damages, ifany. Dr. Juell’s initial report, curriculum vitae including
publication history, fee schedule and testimony history were previously disclosed. His:
rebuttal report is attached hereto as Exhibit B.
3. Lance Stone, D.O.
484 Lake Park Avenue
Oakland, CA 94610
Dr. Stone is a physician medicine and rehabilitation specialist. Dr. Stone is a
rebuttal witness. He will provide opinions rebutting the opinions of plaintiffs' experts, Dr.
Alex Barchuk and Dawn Cook. His opinions are described in his attached report and the
life care plan prepared by Sarah Larsen. Dr. Stone’s report, curriculum vitae including
publication history, and fee schedule are attached hereto as Exhibit C. Dr. Stone was
asked to identify the matters he has testified in during the prior four years. Dr. Stone
indicated he does not maintain a list of testimony. He recalled having given
approximately five depositions during the past four years. The only matter in which he
could recall the name of the case was Baxter v. Dignity Health.
4, Sarah Larsen, RN
Olzack Healthcare Consulting

2092 Peace Court
Atwater, CA 95301
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Ms. Larsen is an life-care planner. Ms. Larsen is a rebuttal witness. She will provide

opinions rebutting the opinions of plaintiffs’ expert, Dawn Cook. Ms. Larsen's report,

~ curriculum vitae including publicationhistory and list of deposition/trial testimony and fee

schedule are attached hereto as Exhibit D.
5, Bruce Adomato, M.D.
177 Bovet Road, Suite 600
San Mateo, CA 94402
Dr. Adomato is a neurologist. Dr. Adomnato is a rebuttal witness. He will provide
opinions rebutting the opinions of plaintiffs’ expert, Dr. Justin Willer. Dr. Adornato’s
report, Curriculum Vitae including publication history, list of deposition/trial testimony and
fee schedule are attached hereto as Exhibit E.
6. Kim Erlich, M.D.
1501 Trousdale Drive, Room 0130
Burlingame, CA 94010
Dr. Erlich is an infectious disease expert. Dr. Erlich is a rebuttal witness. He will
provide opinions rebutting the opinions of plaintiffs’ expert, Dr. Alan Stein. Dr, Erlich’s
report, Curriculum Vitae including publication history, list of depositior/irial testimony,
and fee schedule are attached hereto as Exhibit F.
7. Scott Kush, M.D.
101 Jefferson Drive
Menlo Park, CA 94025
Dr. Kush is a life expectancy expert. Dr. Kush s a rebuttal witness. He will provide
opinions.rebutting the opinions of plaintiffs’ expert, Dr. Alex Barchuk, as they pertain to
life expectancy. Dr. Kush’s report, Curriculum Vitae including publication history, list of
deposition/trial testimony-and fee schedule are attached hereto as Exhibit G.
8. Erik Volk
1155 Alpine Road
Walnut Creek, CA 94596
Mr. Volk is an economist, Mr. Volk is a rebuttal witness. He will provide opinions

rebutting the opinions of plaintiffs' expert, Dr. Terrence Clauritie. Mr. Volk's report,
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curriculum vitae including publicalion history, list of deposition/trial testimony and fee
schedule are attached hereto as Exhibit H.
NON-RETAINED EXPERTS

1. See NRCP 16.1 disclosures.

Defendants reserve the right to call any experts identified by any other party to this
action.

The above expert witnesses may not be the only ones called by defendants to
testify. Defendants reserve the right to later name other expert witnesses prior to trial.
Defendants also reserve the right to call to testify at trial expert witnesses not named
whose testimony is needed to aid in the trial of this action and/or to refute and rebut the
contentions.and testimony of plaintiff's expert witnesses.

Dated: December 19, 2018

SCHUERING MERMAN & DOYLE, LLP

By

~ CHAD C. COUCHOT
Nevada Bar No. 12946
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY J. RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC
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