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CHRONOLOGICAL INDEX TO APPELLANTS’ APPENDIX 

NO. DOCUMENT DATE VOL. PAGE NO.  

1. Complaint (Arbitration Exemption  7/1/16 1 1-8 
 Claimed: Medical Malpractice)  
 
  Exhibit 1: Affidavit of Vincent 7/1/16 1 9-12 
  E. Pesiri, M.D. 
 
  Exhibit 2: CV of Vincent E.  1 13-15 
  Pesiri, M.D. 
 
  Initial Appearance Fee 7/1/16 1 16-17 
  Disclosure (NRS Chapter 19)  
 
2. Defendants Barry Rives, M.D.; 9/14/16 1 18-25 
 Laparoscopic Surgery of Nevada,  
 LLC Answer to Complaint   
 (Arbitration Exempt – Medical 
 Malpractice) 
 
3. Notice of Association of Counsel 7/15/19 1 26-28 
 
4. Defendants Barry Rives, M.D.’s  9/13/19 1 29-32 
 and Laparoscopic Surgery of  
 Nevada LLC’s Motion to Compel 
 The  Deposition of Gregg  
 Ripplinger, M.D. and Extend the  
 Close of Discovery (9th Request) 
 on an Order Shortening Time  
 
  Declaration of Chad C.  9/13/19 1 33-35 
  Couchot, Esq. 
 
  Declaration of Thomas J.  9/13/19 1 36-37 
  Doyle, Esq. 
 
  Memorandum of Points and  9/13/19 1 38-44 
  Authorities 
 
  Exhibit 1: Notice of Taking  2/6/19 1 45-49 
  Deposition of Dr. Michael 
  Hurwitz 
 
  Exhibit 2: Amended Notice of 7/16/19 1 50-54 
  Taking Deposition of Dr.  
  Michael Hurwitz 
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ii 
 

(Cont. 4)  Second Amended Notice of  7/25/19 1 55-58 
  Taking Deposition of Dr.  
  Michael Hurwitz 
  (Location Change Only)  
 
  Exhibit 3: Third Amended 9/11/19 1 59-63  
  Notice of Taking Deposition 
  of Dr. Michael Hurwitz 
 
  Exhibit 4: Subpoena – Civil 7/18/19 1 64-67 
  re Dr. Gregg Ripplinger  
 
  Notice of Taking Deposition 7/18/19 1 68-70 
  of Dr. Gregg Ripplinger  
   
  Exhibit 5: Amended Notice 9/11/19 1 71-74 
  of Taking Deposition of 
  Dr. Gregg Ripplinger 
 
5. Defendants Barry Rives, M.D.; 9/13/19 1 75-81 
 Laparoscopic Surgery of Nevada  
 LLC’s NRCP 16.1(A)(3) Pretrial 
 Disclosure 
 
6. Trial Subpoena – Civil Regular 9/16/19 1 82-86 
 re Dr. Naomi Chaney   
  
7. Plaintiffs’ Motion for Sanctions  9/18/19 1 87-89 
 Under Rule 37 for Defendants’  
 Intentional Concealment of   
 Defendant Rives’ History of 
 Negligence and Litigation and  
 Motion for Leave to Amend  
 Complaint to Add Claim for Punitive  
 Damages on Order Shortening Time 
  

  Affidavit of Kimball Jones, 9/18/19 1 90-91 
  Esq. in Support of Plaintiff’s 
  Motion and in Compliance 
  with EDCR 2.34 and 
  NRCP 37 
 
  Memorandum of Points and  9/16/19 1 92-104 
  Authorities 

 
   Exhibit “1”: Defendant Dr. 4/17/17 1 105-122 

  Barry Rives’ Response to 
  Plaintiff Titina Farris’  
  First Set of Interrogatories 
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iii 
 

 
(Cont. 7)  Exhibit “2”: Deposition  10/24/18 1 123-149 
  Transcript of Dr. Barry 
  Rives, M.D. in the Farris 
  Case 
   
  Exhibit “3”: Transcript of  4/17/18 1 150-187 
  Video Deposition of Barry 
  James Rives, M.D. in the 
  Center Case 
 
8. Order Denying Stipulation Regarding 9/19/19 1 188-195 
 Motions in Limine and Order Setting 
 Hearing for September 26, 2019 at 
 10:00 AM, to Address Counsel 
 Submitting Multiple Impermissible 
 Documents that Are Not Complaint 
 with the Rules/Order(s) 
 
  Stipulation and Order 9/18/19 1 196-198 
  Regarding Motions in Limine 
 
9. Plaintiffs’ Motion to Strike 9/19/19 1 199-200 
 Defendants’ Rebuttal Witnesses 
 Sarah Larsen, R.N., Bruce Adornato, 
 M.D. and Scott Kush, M.D., and to 
 Limit the Testimony of Lance Stone, 
 D.O. and Kim Erlich, M.D., for 
 Giving Improper “Rebuttal” Opinions, 
 on Order Shortening Time  
 
  Motion to Be Heard 9/18/19 1 201 
  
  Affidavit of Kimball Jones, Esq. 9/16/19 1 202-203 
  in Compliance with EDCR 2.34 
  and in Support of Plaintiff’s 
  Motion on Order Shortening 
  Time 
 
  Memorandum of Points and 9/16/19 1 204-220 
  Authorities  
 
  Exhibit “1”: Defendants Barry J. 12/19/18 1 221-225 
  Rives, M.D. and Laparoscopic 
  Surgery of Nevada, LLC’s 
  Rebuttal Disclosure of Expert  
  Witnesses and Reports  
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iv 
 

  
(Cont. 9)  Exhibit “2”: Expert Report of 12/19/18 2 226-257 
  Sarah Larsen, R.N., MSN, FNP, 
  C.L.C.P. with Life Care Plan 
 
  Exhibit “3”: Life Expectancy 12/19/18 2 258-290 
  Report of Ms. Titina Farris by 
  Scott Kush, MD JD MHP 
 
  Exhibit “4”: Expert Report by 12/18/18 2 291-309 
  Bruce T. Adornato, M.D. 
 
  Exhibit “5”: Expert Report by 12/19/18 2 310-323 
  Lance R. Stone, DO 
 
  Exhibit “6”: Expert Report by 11/26/18 2 324-339 
  Kim S. Erlich, M.D. 
 
  Exhibit “7”: Expert Report by 12/16/18 2 340-343 
  Brian E. Juell, MD FACS 
 
  Exhibit “8”: Expert Report by 12/19/18 2 344-346 
  Bart Carter, MD, FACS 
 
10. Court Minutes Vacating Plaintiffs’ 9/20/19 2 347 
 Motion to Strike  
 
11. Plaintiffs’ Objection to Defendants’ 9/20/19 2 348-350 
 Second Amended Notice of Taking 
 Deposition of Dr. Gregg Ripplinger  
 
12. Plaintiffs’ Objections to Defendants’ 9/20/19 2 351-354 
 Pre-Trial Disclosure Statement 
 Pursuant to NRCP 6.1(a)(3)(C) 
 
13. Plaintiffs’ Objection to Defendants’ 9/20/19 2 355-357 
 Trial Subpoena of Naomi Chaney, 
 M.D.  
 
14. Defendants Barry Rives, M.D. and 9/24/19 2 358-380 
 Laparoscopic Surgery of Nevada, 
 LLC’s Opposition to Plaintiffs’ 
 Motion for Sanctions Under Rule 37 
 for Defendants’ Intentional  
 Concealment of Defendant Rives’  
 History of Negligence and Litigation 
 and Motion for Leave to Amend  
 Compliant to Add Claim for Punitive 
 Damages on Order Shortening Time 
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15. Declaration of Chad Couchot in 9/24/19 2 381-385 
 Support of Opposition to  
 Plaintiffs’ Motion for Sanctions 
 Under Rule 37 for Defendants’ 
 Intentional Concealment of  
 Defendant Rives’ History of 
 Negligence and Litigation and 
 Motion for Leave to Amend 
 Complaint to Add Claim for 
 Punitive Damages on Order  
 Shortening Time 
 
  Exhibit A: Defendant Dr. 3/7/17 2 386-391 
  Barry Rives’ Response to  
  Plaintiff  Vickie Center’s 
  First Set of Interrogatories 
 
  Exhibit B: Defendant Dr. 4/17/17 2 392-397 
  Barry Rives’ Response to 
  Plaintiff Titina Farris’ First  
  Set of Interrogatories 
 
  Exhibit C: Partial Deposition 10/24/18 2 398-406 
  Transcript of Barry Rives,   
  M.D. in the Farris case 
 
  Exhibit D: Partial Transcript 4/17/18 2 407-411 
  of Video Deposition of  
  Barry Rives, M.D. in the 
  Center case 
 
  Exhibit E: Defendant Dr. 9/13/19 2 412-418 
  Barry Rives’ Supplemental  
  Response to Plaintiff Titina 
  Farris’ First Set of 
  Interrogatories 
 
  Exhibit F: Partial Transcript  5/9/18 2 419-425 
  of Video Deposition of Yan-Borr 
  Lin, M.D. in the Center case 
 
  Exhibit G: Expert Report of 8/5/18 2 426-429 
  Alex A. Balekian, MD MSHS 
  in the Rives v. Center case 
 
16. Defendants Barry J. Rives, M.D.’s 9/25/19 2 430-433 
 and Laparoscopic Surgery of Nevada,  
 LLC’s Objection to Plaintiffs’ Ninth  
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vi 
 

 
(Cont. 16) Supplement to Early Case Conference 
 Disclosure of Witnesses and 
 Documents 
 
17. Court Minutes on Motion for  9/26/19 2 434 
 Sanctions and Setting Matter 
 for an Evidentiary Hearing 
 
18. Plaintiffs’ Objection to Defendants’ 9/26/19 2 435-438 
 Fourth and Fifth Supplement to 
 NRCP 16.1 Disclosure of Witnesses 
 and Documents 
 
19. Defendants Barry Rives, M.D.’s and  9/26/19 2 439-445 
 Laparoscopic Surgery of Nevada, 
 LLC’s Objection to Plaintiffs’ Initial 
 Pre-Trial Disclosures 
 
20. Plaintiffs’ Motion to Strike  9/27/19 2 446-447 
 Defendants’ Fourth and Fifth 
 Supplement to NRCP 16.1 Disclosure 
 of Witnesses and Documents on Order 
 Shortening Time  
  
  Notice of Hearing 9/26/19 2 448 
 
  Affidavit of Kimball Jones, Esq. 9/24/19 2 449 
  in Support of Plaintiff’s Motion 
  and in Compliance with EDCR 
  2.26 
 
  Memorandum of Points and 9/25/19 2 450-455 
  Authorities 
 
  Exhibit “1”: Defendants Barry 9/12/19 2 456-470 
  Rives, M.D. and Laparoscopic 
  Surgery of Nevada, LLC’s 
  Fourth Supplement to NRCP 
  16.1 Disclosure of Witnesses 
  and Documents 
 
  Exhibit “2”: Defendants Barry 9/23/19 3 471-495 
  Rives, M.D.’s and Laparoscopic 
  Surgery of Nevada, LLC’s 
  Fifth Supplement to NRCP 
  16.1 Disclosure of Witnesses 
  and Documents 
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vii 
 

 
21. Defendants Barry Rives, M.D.’s and 9/30/19 3 496-514 
 Laparoscopic Surgery of Nevada, 
 LLC’s Pretrial Memorandum 
 
22. Plaintiffs’ Pre-Trial Memorandum  9/30/19 3 515-530 
 Pursuant to EDCR 2.67 
 
23. Defendants Barry Rives, M.D.’s and 9/30/19 3 531-540 
 Laparoscopic Surgery of Nevada, 
 LLC’s First Supplemental NRCP 
 16.1(A)(3) Pretrial Disclosure 
 
24. Defendants Barry Rives, M.D.’s and 9/30/19 3 541-548 
 Laparoscopic Surgery of Nevada, 
 LLC’s Supplemental Objection to 
 Plaintiffs’ Initial Pre-Trial Disclosures  
 
25. Order Denying Defendants’ Order 10/2/19 3 549-552 
 Shortening Time Request on 
 Defendants Barry Rives, M.D.’s and 
 Laparoscopic Surgery of Nevada, 
 LLC’s Motion to Extend the Close of  
 Discovery (9th Request) and Order 
 Setting Hearing at 8:30 AM to  
 Address Counsel’s Continued 
 Submission of Impermissible 
 Pleading/Proposed Orders Even 
 After Receiving Notification and the  
 Court Setting a Prior Hearing re 
 Submitting Multiple Impermissible 
 Documents that Are Not Compliant 
 with the Rules/Order(s)  
 
  Defendants Barry Rives, M.D.’s 9/20/19 3 553-558 
  and Laparoscopic Surgery of  
  Nevada, LLC’s Motion to Extend  
  the Close of Discovery (9th 
  Request) on an Order Shortening  
  Time 
   
  Declaration of Aimee Clark 9/20/19 3 559-562 
  Newberry, Esq. in Support of 
  Defendants’ Motion on Order 
  Shortening Time 
 
  Declaration of Thomas J.  9/20/19 3 563-595 
  Doyle, Esq. 
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viii 
 

   
(Cont. 25)  Memorandum of Points and 9/20/19 3 566-571 
  Authorities 
 
  Exhibit 1: Notice of Taking 2/6/19 3 572-579 
  Deposition of Dr. Michael 
  Hurwitz 
 
  Exhibit 2: Amended Notice 7/16/19 3 580-584 
  of Taking Deposition of Dr. 
  Michael Hurwitz 
 
  Second Amended Notice of 7/25/19 3 585-590 
  Taking Deposition of Dr. 
  Michael Hurwitz (Location 
  Change Only) 
 
26. Defendants Barry Rives, M.D. and 10/2/19 3 591-601 
 Laparoscopic Surgery of Nevada, 
 LLC’s Opposition to Plaintiffs’ 
 Motion to Strike Defendants’ Fourth 
 and Fifth Supplement to NRCP 16.1 
 Disclosure of Witnesses and  
 Documents on Order Shortening Time  
 
27. Declaration of Chad Couchot in 10/2/19 3 602-605 
 Support of Opposition to Plaintiffs’ 
 Motion to Strike Defendants’ Fourth 
 and Fifth Supplement to NRCP 16.1 
 Disclosure of Witnesses and  
 Documents on Order Shortening Time 
 
  Exhibit A: Partial Transcript 6/12/19 3 606-611 
  of Video Deposition of Brain 
  Juell, M.D. 
 
  Exhibit B: Partial Transcript 7/17/19 3 612-618 
  of Examination Before Trial 
  of the Non-Party Witness 
  Justin A. Willer, M.D. 
   
  Exhibit C: Partial Transcript 7/23/19 3 619-626 
  of Video Deposition of Bruce 
  Adornato, M.D.  
   
  Exhibit D: Plaintiffs’ Eighth 7/24/19 3 627-640 
  Supplement to Early Case 
  Conference Disclosure of 
  Witnesses and Documents 
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ix 
 

 
(Cont. 27)  Exhibit E: Plaintiffs’ Ninth 9/11/19 3 641-655 
  Supplement to Early Case 
  Conference Disclosure of 
  Witnesses and Documents 
 
  Exhibit F: Defendants Barry 9/12/19 3 656-670 
  Rives, M.D.’s and Laparoscopic 
  Surgery of Nevada, LLC’s 
  Fourth Supplement to NRCP 
  16.1 Disclosure of Witnesses 
  and Documents 
 
  Exhibit G: Defendants Barry 9/23/19 3 671-695 
  Rives, M.D.’s and Laparoscopic 
  Surgery of Nevada, LLC’s Fifth  
  Supplement to NRCP 16.1 
  Disclosure of Witnesses and 
  Documents 
 
  Exhibit H: Expert Report of 11/13/18 3 696-702 
  Michael B. Hurwitz, M.D. 
 
  Exhibit I: Expert Report of  11/2018 3 703-708 
  Alan J. Stein, M.D. 
 
  Exhibit J: Expert Report of  3 709-717 
  Bart J. Carter, M.D., F.A.C.S. 
 
  Exhibit K: Expert Report of 3/20/18 4 718-750 
  Alex Barchuk, M.D. 
 
  Exhibit L: Expert Report of 12/16/18 4 751-755 
  Brian E Juell, MD FACS 
 
28. Declaration of Thomas J. Doyle in 10/2/19 4 756-758 
 Support of Opposition to Plaintiffs’ 
 Motion to Strike Defendants’ Fourth 
 and Fifth Supplement to NRCP 16.1 
 Disclosure of Witnesses and  
 Documents on Order Shortening Time  
 
29. Reply in Support of Plaintiffs’ Motion 10/3/19 4 759-766 
 to Strike Defendants’ Fourth and Fifth 
 Supplement to NRCP 16.1 Disclosure 
 Of Witnesses and Documents on 
 Order Shortening Time 
 
30. Defendants’ Proposed List of Exhibits 10/7/19 4 767-772 
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31. Defendants Barry Rives, M.D.’s and 10/10/19 4 773-776 
 Laparoscopic Surgery of Nevada, 
 LLC’s Reply to Plaintiffs’ Opposition 
 to Motion to Compel the Deposition 
 of Gregg Ripplinger, M.D. and Extend 
 the Close of Discovery (9th Request) 
 on an Order  Shortening Time 
 
32. Defendants Barry Rives, M.D.’s and 10/14/19 4 777-785 
 Laparoscopic Surgery of Nevada, 
 LLC’s Trial Brief Regarding Their 
 Request to Preclude Defendants’ 
 Expert Witnesses’ Involvement as a  
 Defendant in Medical Malpractice 
 Actions 
 
  Exhibit 1: Partial Transcript 6/13/19 4 786-790 
  Video Deposition of Bart 
  Carter, M.D. 
   
  Exhibit 2: Partial Transcript 6/12/19 4 791-796 
  of Video Deposition of Brian 
  E. Juell, M.D. 
 
33. Defendants Barry Rives, M.D.’s and 10/14/19 4 797-804 
 Laparoscopic Surgery of Nevada,  
 LLC’s Trial Brief Regarding the 
 Need to Limit Evidence of Past 
 Medical Expenses to Actual  
 Out-of-Pocket Expenses or the 
 Amounts Reimbursed 
 
  Exhibit 1: LexisNexis Articles  4 805-891 
 
34. Plaintiffs’ Renewed Motion to Strike 10/19/19 4 892-896 
 Defendants’ Answer for Rule 37 
 Violations, Including Perjury and 
 Discovery Violations on an Order 
 Shortening Time  
 
  Memorandum of Points and 10/19/19 4 897-909 
  Authorities 
 
  Exhibit “1”: Recorder’s 10/7/19 5 910-992 
  Transcript of Pending Motions 
 
  Exhibit “2”: Verification of 4/27/17 5 993-994 
  Barry Rives, M.D. 
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35. Defendants’ Trial Brief in Support 10/22/19 5 995-996 
 of Their Position Regarding the 
 Propriety of Dr. Rives’ Responses to  
 Plaintiffs’ Counsel’s Questions  
 Eliciting Insurance Information 
 
  Declaration of Thomas J. Doyle 10/22/19 5 997 
 
  Memorandum of Points and 10/22/19 5 998-1004 
  Authorities 
 
  Exhibit 1: MGM Resorts Health  5 1005-1046 
  and Welfare Benefit Plan (As 
  Amended and Restated Effective 
  January 1, 2012) 
 
  Exhibit 2: LexisNexis Articles  5 1047-1080 
 
36. Defendants Barry Rives, M.D. and 10/22/19 5 1081-1086 
 Laparoscopic Surgery of Nevada, 
 LLC’s Opposition to Plaintiffs’ 
 Renewed Motion to Strike 
 
  Exhibit A: Declaration of 10/18/19 5 1087-1089 
  Amy B. Hanegan 
 
  Exhibit B: Deposition Transcript 9/18/119 6 1090-1253 
  of Michael B. Hurwitz, M.D., 
  FACS 
 
  Exhibit C: Recorder’s Transcript 10/14/19 6 1254-1337 
  of Pending Motions (Heard 
  10/7/19) 
 
37. Reply in Support of, and Supplement 10/22/19 7 1338-1339 
 to, Plaintiffs’ Renewed Motion to 
 Strike Defendants’ Answer for Rule 
 37 Violations, Including Perjury and 
 Discovery Violations on an Order 
 Shortening Time 
 
  Declaration of Kimball Jones,   7 1340 
  Esq. in Support of Plaintiff’s  
  Reply and Declaration for an 
  Order Shortening Time 
 
  Memorandum of Points and 10/22/19 7 1341-1355 
  Authorities 
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(Cont. 37)  Exhibit “1”: Plaintiffs’ Seventh 7/5/19 7 1356-1409 
  Supplement to Early Case 
  Conference Disclosure of 
  Witnesses and Documents 
 
38. Order on Plaintiffs’ Motion to Strike 10/23/19 7 1410-1412 
 Defendants’ Fourth and Fifth 
 Supplements to NRCP 16.1 
 Disclosures 
 
39. Plaintiffs’ Trial Brief Regarding 10/23/19 7 1413-1414 
 Improper Arguments Including 
 “Medical Judgment,” “Risk of 
 Procedure” and “Assumption of 
 Risk” 
 
  Memorandum of Points and 10/23/19 7 1415-1419 
  Authorities  
 
40. Plaintiffs’ Trial Brief on Rebuttal 10/24/19 7 1420 
 Experts Must Only be Limited to 
 Rebuttal Opinions Not Initial 
 Opinions 
 
  Memorandum of Points and 10/24/19 7 1421-1428 
  Authorities 
 
  Exhibit “1”: Defendants Barry J. 12/19/18 7 1429-1434 
  Rives, M.D. and Laparoscopic 
  Surgery of Nevada, LLC’s  
  Rebuttal Disclosure of Expert 
  Witnesses and Reports 
   
  Exhibit “2”: Expert Report of 12/18/18 7 1435-1438 
  Bruce T. Adornato, M.D. 
 
41. Plaintiffs’ Trial Brief on 10/27/19 7 1439-1440 
 Admissibility of Malpractice 
 Lawsuits Against an Expert Witness 
 
  Memorandum of Points and 10/26/19 7 1441-1448 
  Authorities 
 
  Exhibit “1”: Transcript of Video 6/12/19 7 1449-1475 
  Deposition of Brian E. Juell,  
  M.D. 
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xiii 
 

 
42. Defendants Barry Rives, M.D.’s and 10/28/19 7 1476-1477 
 Laparoscopic Surgery of Nevada, 
 LLC’s Trial Brief on Rebuttal Experts 
 Being Limited to Rebuttal Opinions 
 Not Initial Opinions 
 
  Declaration of Thomas J. 10/28/19 7 1478 
  Doyle, Esq. 
 
  Memorandum of Points and 10/28/19 7 1479-1486 
  Authorities 
 
  Exhibit 1: Expert Report of 10/22/18 7 1487-1497 
  Justin Aaron Willer, MD, FAAN  
 
  Exhibit 2: LexisNexis Articles  7 1498-1507 
 
  Exhibit 3: Partial Transcript of 7/17/19 7 1508-1512 
  Examination Before Trial of the  
  Non-Party Witness Justin A.  
  Willer, M.D. 
 
43. Plaintiffs’ Trial Brief Regarding 10/28/19 7 1513-1514 
 Disclosure Requirements for  
 Non-Retained Experts 
 
  Memorandum of Points and 10/28/19 7 1515-1521 
  Authorities 
 
44. Defendants Barry Rives, M.D.’s and 10/29/19 7 1522-1523 
 Laparoscopic Surgery of Nevada, 
 LLC’s Trial Brief Regarding Propriety 
 of Disclosure of Naomi Chaney, M.D. 
 as a Non-Retained Expert Witness 
   
  Declaration of Thomas J. 10/29/19 7 1524 
  Doyle, Esq. 
 
  Memorandum of Points and 10/29/19 7 1525-1529 
  Authorities 
 
  Exhibit 1: Partial Deposition 8/9/19 7 1530-1545 
  Transcript of Naomi L. Chaney   
  Chaney, M.D. 
 
  Exhibit 2: Plaintiffs’ Expert 11/15/18 7 1546-1552 
  Witness Disclosure 
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xiv 
 

  
(Cont. 44)  Exhibit 3: Plaintiffs’ Second 7/12/19 7 1553-1573 
  Supplemental Expert Witness 
  Disclosure 
 
  Exhibit 4: Expert Report of 10/22/18 7 1574-1584 
  Justin Aaron Willer, MD, FAAN  
 
  Exhibit 5: LexisNexis Articles  8 1585-1595 
 
  Exhibit 6: Defendant Barry  12/4/18 8 1596-1603 
  Rives M.D.’s and Laparoscopic 
  Surgery of Nevada, LLC’s First  
  Supplement to NRCP 16.1  
  Disclosure of Witnesses and  
  Documents 
 
45. Plaintiffs’ Motion to Quash Trial  10/29/19 8 1604-1605 
 Subpoena of Dr. Naomi Chaney on 
 Order Shortening Time 
 
  Notice of Motion on Order  8 1606 
  Shortening Time 
 
  Declaration of Kimball Jones,  8 1607-1608 
  Esq. in Support of Plaintiff’s 
  Motion on Order Shortening 
  Time 
 
  Memorandum of Points and 10/29/19 8 1609-1626 
  Authorities 
 
  Exhibit “1”: Trial Subpoena – 10/24/19 8 1627-1632 
  Civil Regular re Dr. Naomi 
  Chaney 
 
  Exhibit “2”: Defendants Barry 9/23/19 8 1633-1645 
  Rives, M.D.’s and Laparoscopic 
  Surgery of Nevada, LLC’s Fifth 
  Supplement to NRCP 16.1 
  Disclosure of Witnesses and 
  Documents 
 
  Exhibit “3”: Defendants Barry J. 11/15/18 8 1646-1650 
  Rives, M.D.’s and Laparoscopic 
  Surgery of Nevada, LLC’s 
  Initial Disclosure of Expert 
  Witnesses and Reports 
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xv 
 

 
(Cont. 45)  Exhibit “4”: Deposition 5/9/19 8 1651-1669 
  Transcript of Naomi L. Chaney,  
  M.D. 
 
46. Plaintiffs’ Trial Brief Regarding the 10/29/19 8 1670-1671 
 Testimony of Dr. Barry Rives 
 
  Memorandum of Points and  10/29/19 8 1672-1678 
  Authorities 
 
  Exhibit “1”: Defendants Barry 9/23/19 8 1679-1691 
  Rives, M.D.’s and Laparoscopic 
  Surgery of Nevada, LLC’s Fifth 
  Supplement to NRCP 16.1 
  Disclosure of Witnesses and 
  Documents 
 
  Exhibit “2”: Deposition 10/24/18 8 1692-1718 
  Transcript of Barry Rives, M.D.  
 
47. Plaintiffs’ Objection to Defendants’  10/29/19 8 1719-1720 
 Misleading Demonstratives (11-17) 
 
  Memorandum of Points and  10/29/19 8 1721-1723 
  Authorities 
 
  Exhibit “1” Diagrams of Mrs.  8 1724-1734 
  Farris’ Pre- and Post-Operative 
  Condition 
 
48. Plaintiffs’ Trial Brief on Defendants 10/29/19 8 1735-1736 
 Retained Rebuttal Experts’ 
 Testimony 
 
  Memorandum of Points and 10/28/19 8 1737-1747 
  Authorities 
 
  Exhibit “1”: Plaintiffs Objections 9/20/19 8 1748-1752 
  to Defendants’ Pre-Trial  
  Disclosure Statement Pursuant to 
  NRCP 16.1(a)(3)(C) 
 
  Exhibit “2”: Defendants Barry 12/19/18 8 1753-1758 
  J. Rives, M.D. and Laparoscopic 
  Surgery of Nevada, LLC’s 
  Rebuttal Disclosure of Expert 
  Witnesses and Reports 
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(Cont. 48)  Exhibit “3”: Deposition  7/29/19 8 1759-1772 
  Transcript of Lance Stone, D.O. 
  
  Exhibit “4”: Plaintiff Titina 12/29/16 8 1773-1785 
  Farris’s Answers to Defendant’s  
  First Set of Interrogatories 
 
  Exhibit “5”: Expert Report of 12/19/18 8 1786-1792 
  Lance R. Stone, DO 
 
  Exhibit “6”: Expert Report of 12/19/18 8 1793-1817 
  Sarah Larsen, R.N., MSN, FNP,  
  C.L.C.P. 
 
  Exhibit “7”: Expert Report of 12/19/18 8 1818-1834 
  Erik Volk, M.A. 
 
49. Trial Subpoena – Civil Regular re  10/29/19 9 1835-1839 
 Dr. Naomi Chaney  
 
50. Offer of Proof re Bruce Adornato, 11/1/19 9 1840-1842 
 M.D.’s Testimony 
 
  Exhibit A: Expert Report of 12/18/18 9 1843-1846 
  Bruce T. Adornato, M.D. 
 
  Exhibit B: Expert Report of 9/20/19 9 1847-1849 
  Bruce T. Adornato, M.D. 
 
  Exhibit C: Deposition Transcript 7/23/19 9 1850-1973 
  of Bruce Adornato, M.D. 
 
51. Offer of Proof re Defendants’ 11/1/19 9 1974-1976 
 Exhibit C 
 
  Exhibit C: Medical Records  10 1977-2088 
  (Dr. Chaney) re Titina Farris 
 
52. Offer of Proof re Michael 11/1/19 10 2089-2091 
 Hurwitz, M.D. 
 
  Exhibit A: Partial Transcript 10/18/19 10 2092-2097 
  of Video Deposition of Michael 
  Hurwitz, M.D. 
 
  Exhibit B: Transcript of Video 9/18/19 10 2098-2221 
  Deposition of Michael B.  11 2222-2261 
  Hurwitz, M.D., FACS 
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xvii 
 

   
53. Offer of Proof re Brian Juell, M.D. 11/1/19 11 2262-2264 
 
  Exhibit A: Expert Report of 12/16/18 11 2265-2268 
  Brian E. Juell, MD FACS 
 
  Exhibit B: Expert Report of 9/9/19 11 2269-2271 
  Brian E. Juell, MD FACS 
 
  Exhibit C: Transcript of Video 6/12/19 11 2272-2314 
  Transcript of Brian E. Juell, M.D. 
 
54. Offer of Proof re Sarah Larsen 11/1/19 11 2315-2317 
 
  Exhibit A: CV of Sarah Larsen,  11 2318-2322 
  RN, MSN, FNP, LNC, CLCP 
 
  Exhibit B: Expert Report of 12/19/18 11 2323-2325 
  Sarah Larsen, R.N.. MSN, FNP, 
  LNC, C.L.C.P. 
 
  Exhibit C: Life Care Plan for 12/19/18 11 2326-2346 
  Titina Farris by Sarah Larsen, 
  R.N., M.S.N., F.N.P., L.N.C., 
  C.L.C.P 
 
55. Offer of Proof re Erik Volk 11/1/19 11 2347-2349 
 
  Exhibit A: Expert Report of 12/19/18 11 2350-2375 
  Erik Volk 
 
  Exhibit B: Transcript of Video  6/20/19 11 2376-2436 
  Deposition of Erik Volk 
   
56. Offer of Proof re Lance Stone, D.O. 11/1/19 11 2437-2439 
 
  Exhibit A: CV of Lance R.   11 2440-2446 
  Stone, DO 
 
  Exhibit B: Expert Report of 12/19/18 11 2447-2453 
  Lance R. Stone, DO 
 
  Exhibit C: Life Care Plan for 12/19/18 12 2454-2474 
  Titina Farris by Sarah Larsen, 
  R.N., M.S.N., F.N.P., L.N.C., 
  C.L.C.P 
 
57. Special Verdict Form 11/1/19 12 2475-2476 
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58. Order to Show Cause {To Thomas 11/5/19 12 2477-2478 
 J. Doyle, Esq.} 
 
59. Judgment on Verdict 11/14/19 12 2479-2482 
 
60. Notice of Entry of Judgment 11/19/19 12 2483-2488 
 
61. Plaintiffs’ Motion for Fees and Costs 11/22/19 12 2489-2490 
  
   
  Declaration of Kimball Jones, 11/22/19 12 2491-2493 
  Esq. in Support of Motion for 
  Attorneys’ Fees and Costs 
 
  Declaration of Jacob G. Leavitt 11/22/19 12 2494-2495 
  Esq. in Support of Motion for 
  Attorneys’ Fees and Costs 
 
  Declaration of George F. Hand 11/22/19 12 2496-2497 
  in Support of Motion for 
  Attorneys’ Fees and Costs 
 
  Memorandum of Points and 11/22/19 12 2498-2511 
  Authorities 
 
  Exhibit “1”: Plaintiffs’ Joint 6/5/19 12 2512-2516 
  Unapportioned Offer of 
  Judgment to Defendant Barry 
  Rives, M.D. and Laparoscopic 
  Surgery of Nevada, LLC  
 
  Exhibit “2”: Judgment on Verdict 11/14/19 12 2517-2521 
 
  Exhibit “3”: Notice of Entry of 4/3/19 12 2522-2536 
  Order 
 
  Exhibit “4”: Declarations of   12 2537-2541 
  Patrick Farris and Titina Farris 
 
  Exhibit “5”: Plaintiffs’ Verified 11/19/19 12 2542-2550 
  Memorandum of Costs and 
  Disbursements 
 
62. Defendants Barry J. Rives, M.D.’s 12/2/19 12 2551-2552 
 and Laparoscopic Surgery of Nevada, 
 LLC’s Opposition to Plaintiffs’ 
 Motion for Fees and Costs 
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(Cont. 62)  Declaration of Thomas J. Doyle,  12 2553-2557 
  Esq. 
 
  Declaration of Robert L.  12 2558-2561 
  Eisenberg, Esq. 
 
  Memorandum of Points and 12/2/19 12 2562-2577 
  Authorities 
 
  Exhibit 1: Defendants Barry J. 11/15/18 12 2578-2611 
  Rives, M.D. and Laparoscopic 
  Surgery of Nevada, LLC’s Initial  
  Disclosure of Expert Witnesses 
  and Reports  
 
  Exhibit 2: Defendants Barry J. 12/19/18 12 2612-2688 
  Rives, M.D. and Laparoscopic  13 2689-2767 
  Surgery of Nevada, LLC’s 
  Rebuttal Disclosure of Expert 
  Witnesses and Reports 
 
  Exhibit 3: Recorder’s Transcript 10/14/19 13 2768-2776 
  Transcript of Pending Motions 
  (Heard 10/10/19) 
 
  Exhibit 4: 2004 Statewide  13 2777-2801 
  Ballot Questions 
 
  Exhibit 5: Emails between 9/13/19 - 13 2802-2813 
  Carri Perrault and Dr. Chaney 9/16/19 
  re trial dates availability with 
  Trial Subpoena and Plaintiffs’ 
  Objection to Defendants’ Trial 
  Subpoena on Naomi Chaney, 
  M.D. 
 
  Exhibit 6: Emails between 10/11/19 - 13 2814-2828 
  Riesa Rice and Dr. Chaney 10/15/19 
  re trial dates availability with 
  Trial Subpoena 
 
  Exhibit 7: Plaintiff Titina 12/29/16 13 2829-2841 
  Farris’s Answers to Defendant’s 
  First Set of Interrogatories 
 
  Exhibit 8: Plaintiff’s Medical  13 2842-2877 
  Records 
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63. Reply in Support of Plaintiffs’  12/31/19 13 2878-2879 
 Motion for Fees and Costs 
 
  Memorandum of Points and 12/31/19 13 2880-2893 
  Authorities 
 
  Exhibit “1”: Plaintiffs’ Joint  6/5/19 13 2894-2898 
  Unapportioned Offer of 
  Judgment to Defendant Barry 
  Rives, M.D. and Defendant 
  Laparoscopic Surgery of 
  Nevada LLC 
 
  Exhibit “2”: Judgment on 11/14/19 13 2899-2903 
  Verdict 
 
  Exhibit “3”: Defendants’ Offer 9/20/19 13 2904-2907 
  Pursuant to NRCP 68 
 
64. Supplemental and/or Amended  4/13/20 13 2908-2909 
 Notice of Appeal 
 
  Exhibit 1: Judgment on Verdict 11/14/19 13 2910-2914 
 
  Exhibit 2: Order on Plaintiffs’ 3/30/20 13 2915-2930 
  Motion for Fees and Costs and 
  Defendants’ Motion to Re-Tax 
  and Settle Plaintiffs’ Costs 
 

TRANSCRIPTS 
  
65. Transcript of Proceedings Re: 7/16/19 14 2931-2938 
 Status Check   
 
66. Transcript of Proceedings Re: 9/5/19 14 2939-2959 
 Mandatory In-Person Status Check  
 per Court’s Memo Dated 
 August 30, 2019 
 
67. Transcript of Proceedings Re: 9/12/19 14 2960-2970 
 Pretrial Conference 
 
68. Transcript of Proceedings Re: 9/26/19 14 2971-3042 
 All Pending Motions 
 
69. Transcript of Proceedings Re: 10/7/19 14 3043-3124 
 Pending Motions 
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70. Transcript of Proceedings Re: 10/8/19 14 3125-3162 
 Calendar Call 
 
71. Transcript of Proceedings Re: 10/10/19 15 3163-3301 
 Pending Motions 
 
72. Transcript of Proceedings Re: 11/7/19 15 3302-3363 
 Status Check: Judgment —  
 Show Cause Hearing 
  
73. Transcript of Proceedings Re: 11/13/19 16 3364-3432 
 Pending Motions 
 
74. Transcript of Proceedings Re: 11/14/19 16 3433-3569 
 Pending Motions 
 
75. Transcript of Proceedings Re: 11/20/19 17 3570-3660 
 Pending Motions 
 

TRIAL TRANSCRIPTS 
 

76. Jury Trial Transcript — Day 1 10/14/19 17 3661-3819 
 (Monday)  18 3820-3909 
 
77. Jury Trial Transcript — Day 2 10/15/19 18 3910-4068 
 (Tuesday) 
 
78. Jury Trial Transcript — Day 3 10/16/19 19 4069-4284 
 (Wednesday) 
 
79. Jury Trial Transcript — Day 4 10/17/19 20 4285-4331 
 (Thursday) 
 
93. Partial Transcript re: 10/17/19 30 6514-6618 
 Trial by Jury – Day 4 
 Testimony of Justin Willer, M.D. 
 [Included in “Additional Documents” 
 at the end of this Index] 
 
80. Jury Trial Transcript — Day 5 10/18/19 20 4332-4533 
 (Friday) 
 
81. Jury Trial Transcript — Day 6 10/21/19 21 4534-4769 
 (Monday) 
 
82. Jury Trial Transcript — Day 7 10/22/19 22 4770-4938 
 (Tuesday) 
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83. Jury Trial Transcript — Day 8 10/23/19 23 4939-5121 
 (Wednesday) 
 
84. Jury Trial Transcript — Day 9 10/24/19 24 5122-5293 
 (Thursday) 
 
85. Jury Trial Transcript — Day 10 10/28/19 25 5294-5543 
 (Monday)  26 5544-5574 
 
86. Jury Trial Transcript — Day 11 10/29/19 26 5575-5794 
 (Tuesday) 
 
87. Jury Trial Transcript — Day 12 10/30/19 27 5795-6044 
 (Wednesday)  28 6045-6067 
 
88. Jury Trial Transcript — Day 13 10/31/19 28 6068-6293 
 (Thursday)  29 6294-6336 
 
89. Jury Trial Transcript — Day 14 11/1/19 29 6337-6493 
 (Friday) 
 

ADDITIONAL DOCUMENTS1 
 
91. Defendants Barry Rives, M.D. and  10/4/19 30 6494-6503  
 Laparoscopic Surgery of, LLC’s  
 Supplemental Opposition to Plaintiffs’  
 Motion for Sanctions Under Rule 37 
 for Defendants’ Intentional  
 Concealment of Defendant Rives’ 
 History of Negligence and Litigation 
 And Motion for Leave to Amend  
 Complaint to Add Claim for Punitive 
 Damages on Order Shortening Time 
 
92. Declaration of Thomas J. Doyle 10/4/19 30 6504-6505 
 in Support of Supplemental 
 Opposition to Plaintiffs’ Motion 
 for Sanctions Under Rule 37 for 
 Defendants’ Intentional Concealment 
 of Defendant Rives’ History of  
 Negligence and litigation and Motion 
 for Leave to Amend Complaint to Add  
 Claim for Punitive Damages on Order  
 Shortening Time  
 

 
1 These additional documents were added after the first 29 volumes of the appendix were complete and already 
numbered (6,493 pages). 
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(Cont. 92)  Exhibit A: Partial Deposition 10/24/18 30 6506-6513 
  Transcript of Barry Rives, M.D. 
 
93. Partial Transcript re: 10/17/19 30 6514-6618 
 Trial by Jury – Day 4 
 Testimony of Justin Willer, M.D. 
 (Filed 11/20/19) 
 
94. Jury Instructions 11/1/19 30 6619-6664 
 
95. Notice of Appeal 12/18/19 30 6665-6666 
 
  Exhibit 1: Judgment on Verdict 11/14/19 30 6667-6672 
   
96. Notice of Cross-Appeal 12/30/19 30 6673-6675 
 
  Exhibit “1”: Notice of Entry 11/19/19 30 6676-6682 
  Judgment 
 
97. Transcript of Proceedings Re: 1/7/20 31 6683-6786 
 Pending Motions 
 
98. Transcript of Hearing Re: 2/11/20 31 6787-6801 
 Defendants Barry J. Rives, M.D.’s 
 and Laparoscopic Surgery of 
 Nevada, LLC’s Motion to  
 Re-Tax and Settle Plaintiffs’ 
 Costs 
 
99. Order on Plaintiffs’ Motion for Fees 3/30/20 31 6802-6815 
 and Costs and Defendants’ Motion to 
 Re-Tax and Settle Plaintiffs’ Costs 
 
100. Notice of Entry Order on Plaintiffs’ 3/31/20 31 6816-6819 
 Motion for Fees and Costs and 
 Defendants’ Motion to Re-Tax and 
 Settle Plaintiffs’ Costs 
 
  Exhibit “A”: Order on Plaintiffs’ 3/30/20 31 6820-6834 
  Motion for Fees and Costs and 
  Defendants’ Motion to Re-Tax 
  and Settle Plaintiffs’ Costs 
 
101. Supplemental and/or Amended  4/13/20 31 6835-6836 
 Notice of Appeal 
 
  Exhibit 1: Judgment on Verdict 11/14/19 31 6837-6841 
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(Cont. 101) Exhibit 2: Order on Plaintiffs’ 3/30/20 31 6842-6857 
  Motion for Fees and Costs and 
  Defendants’ Motion to Re-Tax 
  and Settle Plaintiffs’ Costs 
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Brown v. Providence Med. Ctr.

United States District Court for the District of Nebraska

September 27, 2011, Decided; September 27, 2011, Filed

8:10CV230

Reporter
2011 U.S. Dist. LEXIS 111098 *; 2011 WL 4498824

JEFF BROWN, Individually and as Co-Special Adminstrators of the Estate of KB, Deceased,
and SHERRI GOTHIER, Individually and as Co-Special Administrators of the Estate of KB,
Deceased, Plaintiffs, v. PROVIDENCE MEDICAL CENTER, Wayne, Nebraska, BENJAMIN J.
MARTIN, M.D., and MERCY MEDICAL SERVICES, Inc., Sioux City, Iowa, Defendants.

Subsequent History: Motion denied by Brown v. Providence Med. Ctr.. 2011 U.S. Dist. LEXIS
131320 (D. Neb.. Nov. 14. 2011)

Prior History: Brown v. Providence Med. Ctr.. 2011 U.S. Dist. LEXIS 60186 (D. Neb., June 6,

2011 )

Core Terms

Disclosure, depositions, boys, motion fora protective order, healthcare provider, discovery
response, Supplemental, deposing

Counsel: [*1] For Jeff Brown, Individually and as Co-Special Adminstrators of the Estate of KB,
Deceased, estate of KB, Sherri Gothier, Individually and as Co-Special Administrators of the
Estate of KB, Deceased, estate of KB, Plaintiffs: Joseph B. Muller, Ronald J. Palagi, LEAD
ATTORNEYS, PALAGI LAW OFFICE, Omaha, NE.
For Providence Medical Center, Wayne, Nebraska, Defendant: John M. Walker, William R.
Settles, LEAD ATTORNEYS, LAMSON, DUGAN LAW FIRM, Omaha, NE.

For Benjamin J. Martin, M.D., Mercy Medical Services, Inc., Sioux City, Iowa, Defendants:
Heather H. Anschutz, Robert M. Slovek, LEAD ATTORNEYS, KUTAK, ROCK LAW FIRM -
OMAHA, Omaha, NE.

Judges: F.A. Gossett, United States Magistrate Judge.

Opinion by: F.A. Gossett

Opinion

ORDER
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2011 U.S. Dist. LEXIS 111098, *1

Defendants filed a Motion to Compel (filing 139) requesting that the court order Plaintiffs to (1)
supplement their discovery responses in accordance with Fed. R. Civ. P. 26(e) : (2) amend their
Disclosure of Healthcare Providers to comply with the requirements of Fed. R. Civ. P.
26(a )(2 )(C): and (3) produce Plaintiff Sherri Gothier's four minor sons for deposition. In
response, Plaintiffs filed a Motion for Protective Order (filing 147) requesting that the court
prevent Defendants from deposing Ms. [*2] Gothier's sons or, alternatively, specify the terms to
govern the depositions.
For the reasons set forth below, the court concludes that Defendants' Motion to Compel should
be granted and that Plaintiffs' Motion for Protective Order should be granted, in part.

1. Defendants' Motion to Compel

A. Supplementation of Discovery

Since the filing of Defendants' Motion to Compel, Plaintiffs have supplemented their discovery
responses. Nevertheless, Defendants continue to maintain that Plaintiffs' discovery responses
are deficient. Fed. R. Civ. P. 26(e) obligates Plaintiffs to supplement discovery responses that
are incomplete or incorrect. To the extent that Plaintiffs have not fully supplemented their
discovery responses in accordance with Fed. R. Civ. P. 26(e ). they shall do so. Any necessary
supplementation shall occur by or before October 4, 2011.

B. Compliance with Rule 26(a)(2 )(C)

Defendants contend that Plaintiffs have failed to comply with Fed. R. Civ. P. 26(a)(2)(C). which
establishes the disclosure requirements for expert witnesses who are not required to provide a
written report. The Rule provides that such expert disclosures must state:

(i) the subject matter on which the witness is expected [*3] to present evidence under
Federal Rule of Evidence 702. 703 or 705: and
(ii) a summary of the facts and opinions to which the witness is expected to testify.

Fed. R. Civ. P. 26(a)(2 )(C)(i )-(ii ).

Plaintiffs filed a Disclosure of Healthcare Providers (filing 101) ("Disclosure") by the expert
witness disclosure deadline. Although the Disclosure identifies thirteen healthcare providers,
neither it, nor Plaintiffs' later-filed Amended Disclosure of Healthcare Providers (filing 124),

provides a summary of the facts and opinions to which each listed provider is expected to testify
as required by Fed. R. Civ. P. 26(a)(2 )(C). Plaintiffs contend that the medical records, as well as
the information regarding these thirteen individuals contained in Plaintiffs' Amended
Supplemental Disclosure of Non-Expert Witnesses (filing 126). is sufficient to provide
Defendants with notice regarding the subject matter, facts and opinions of these experts. The
court disagrees.
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Although the information required under Fed. R. Civ. P. 26(a)(2 )(C) "is less extensive than an
expert report under 26(a )(2 )(B ). . . . the two forms of disclosure share the goal of increasing
efficiency and reducing unfair surprise." Skveward Bound Ranch v. City of San Antonio. No. SA-
10-CV-0316 XR. 2011 U.S. Dist. LEXIS 59304. 2011 WL 2162719. at *2 (W.D. Tex. June 1.
2011. ) [*4] The court will not place the burden on Defendants to sift through medical records in
an attempt to figure out what each expert may testify to. Moreover, the limited information
contained in Plaintiffs' Amended Supplemental Disclosure of Non-Expert Witness, a document
which Plaintiffs concede is not a model of clarity, is insufficient under Rule 26(a )(2)(C). Plaintiffs
have an obligation to provide information regarding the expected testimony of their expert
witnesses in a coherent manner. Plaintiffs shall amend their expert disclosures of healthcare
providers so as to comply with Fed. R. Civ. P. 26(a )(2 )(C) by or before October 4, 2011.

C. Depositions of Sherri Gothier's Minor Sons

Defendants desire to depose Plaintiff Sherri Gothier's four minor sons - ages 18, 17, 15 and 13.
Plaintiffs object to the requested depositions, and have filed a motion for a protective order
seeking to bar the same. Plaintiffs argue that the boys' testimony is irrelevant and unnecessary
because Plaintiffs will not call the boys to testify at trial and, additionally, because the boys had
limited interaction [*5] with KB in the days before her death. Plaintiffs further contend that
deposing the boys would cause them undue emotional trauma.

"Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's
claim or defense." E-P Intern. Distribution. Inc, v. A & A Drug Co.. No. 8:07CV186, 2009 U.S.
Dist. LEXIS 70862. 2009 WL 2486390. at *3 (D. Neb. Aua. 12. 2009). In this suit, Plaintiffs
contend that their daughter KB's death was caused by Defendants' medical negligence. KB
underwent a tonsillectomy at Providence Medical Center ("PMC") on January 18, 2010, and died
just over a week later. Plaintiffs' complaint contains statements concerning KB's condition
following her surgery through her transfer from PMC on January 24, 2010, and alleges that
Defendants failed to properly assess KB's condition on January 24, 2010. Defendants deny that
they failed to properly assess KB's condition and affirmatively allege that any damages were
caused by the intervening actions or omissions of other individuals.

Ms. Gothier's sons, who lived in the same household as KB, were home a portion of the time
between KB's surgery and her transfer to PMC on January 24, 2010. The boys' observations
and interactions with [*6] KB in the week after KB's surgery is relevant to the issues in this suit.
Therefore, Plaintiffs will be ordered to produce the boys for deposition.

2. Plaintiffs' Motion for Protective Order

Plaintiffs' Motion for Protective Order requests that the court prevent Defendants from deposing
Ms. Gothier's sons and asks that the court (1) prescribe a discovery method other than
depositions; (2) specify the terms of discovery and/or (3) forbid inquiry into certain matters in
order to minimize the emotional strain on the children. As explained above, Defendants are
entitled to depose Ms. Gothier's sons. However, due to the sensitivity of the issues involved, as
well as the boys' purported limited interaction with KB in the days before her death, the

8A.App.1589



8A.App.1590
Page 4 of 4

2011 U.S. Dist. LEXIS 111098, *6

depositions will each be limited to one hour. The court believes that defense counsel can secure
the desired information within this amount of time. The court trusts that defense counsel will
conduct the depositions is such a way as to not cause the boys undue emotional trauma.
IT IS ORDERED:

1. Defendants' Motion to Compel (filing 139) is granted.

2. To the extent necessary, Plaintiffs shall supplement their discovery responses in
accordance with their [*7] obligations under Fed. R. Civ. P. 26(e ) by or before October 4,
2011.

3. Plaintiffs shall amend their expert disclosures of healthcare providers so as to comply with
the requirements of Fed. R. Civ. P. 26(a)(2 )(C) by or before October 4, 2011.

4. Plaintiffs' Motion for Protective Order (filing 1471 is granted, in part. The depositions of
Plaintiff Sherri Gothier's minor sons shall each be limited to one hour in duration. In all other
respects, Plaintiffs' Motion is denied.

DATED September 27, 2011.
BY THE COURT:

Isl F.A. Gossett

United States Magistrate Judge

End of Document
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Carrillo v. B&J Andrews Enters., LLC

United States District Court for the District of Nevada

January 24, 2013, Decided; January 24, 2013, Filed

Case No. 2:11-cv-01450-MMD-CWH

Reporter
2013 U.S. Dist. LEXIS 10210 *; 2013 WL 310365

PEGGY CARRILLO, Plaintiff, vs. B&J ANDREWS ENTERPRISES, LLC, et al., Defendants.

Subsequent History: Motion granted by, in part, Motion denied by, in part Carrillo v. B&J
Andrews Enters.. LLC. 2013 U.S. Dist. LEXIS 12435 (D. Nev.. Jan. 29. 2013 )

Prior History: Carrillo v. B&J Andrews Enters.. LLC. 2012 U.S. Dist. LEXIS 147870 (D. Nev.,

Oct. 15. 2012 )

Core Terms

subpoena, notice, commanding, inspection, entities, parties, production of documents

Counsel: [*1] For Peggy Carrillo, Plaintiff: Leslie M Stovall, LEAD ATTORNEY, Jared B
Anderson, Leslie Mark Stovall, Las Vegas, NV.

For First Columbia Community Management, Inc., Boulder Oaks Community Association,
Defendants: Jane Eberhardy, The Marks Law Group, Las Vegas, NV.
For JJS Development, LLC, doing business as Jan Pro Cleaning Systems of Las Vegas,
Defendant: David M. Brown, Moran Law Firm, LLC, Las Vegas, Ne; Justin Smerber, Moran Law
Firm, LLC, Las Vegas, NV; Lewis W. Brandon , Jr., Moran & Associates, Las Vegas, NV.
For Jan-Pro Franchising International, Inc., Defendant: Lewis W. Brandon , Jr., LEAD
ATTORNEY, Moran & Associates, Las Vegas, NV; David M. Brown, Moran Law Firm, LLC, Las
Vegas, Ne; Justin Smerber, Moran Law Firm, LLC, Las Vegas, NV.
For Social Security Administration, Defendant: Carlos A Gonzalez, LEAD ATTORNEY, U.S.
Attorney's Office, Las Vegas, NV.
For JJS Development, LLC, doing business as Jan Pro Cleaning Systems of Las Vegas, Jan-
Pro Franchising International, Inc., Cross Claimants: Lewis W. Brandon , Jr., LEAD ATTORNEY,
Moran & Associates, Las Vegas, NV; David M. Brown, Moran Law Firm, LLC, Las Vegas, Ne;
Justin Smerber, Moran Law Firm, LLC, Las Vegas, NV.
For First Columbia [*2] Community Management, Inc., Boulder Oaks Community Association,
Jan-Pro Franchising International, Inc., Boulder Oaks Community Association, Cross
Defendants: Jane Eberhardy, The Marks Law Group, Las Vegas, NV.

Judges: C.W. Hoffman, Jr., United States Magistrate Judge.
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Opinion by: C.W. Hoffman, Jr.

Opinion

ORDER

This matter is before the Court on Defendants' Motion to Compel Compliance with Rule 45
Subpoenas (#69), filed April 18, 2012; and Plaintiffs Response (#81) and Countermotion to
Quash (#82), filed May 8, 2012.

BACKGROUND

This case was originally filed in Clark County District Court on May 27, 2011. It was removed on
September 8, 2011. It is a premises liability case arising out of a slip and fall allegedly caused by
Defendants' negligence. The event giving rise to Plaintiffs claims occurred on May 13, 2010,
when Plaintiff allegedly tripped over the upturned corner of a rubber mat located in a communal
bathroom at the Boulder Oaks RV Resort. Plaintiff is seeking damages on claims of negligence
and gross negligence.

By way of this motion, Defendants seek an order compelling production of documents from
several different entities and individuals pursuant to Fed. R. Civ. P. 45. The Rule 45 subpoenas
were served [*3] in early March 2012. Defendants assert that the following entities did not
respond or file timely objections: Kaiser Permanente; Kaiser Foundation Health Plan, Inc.; Sears
Roebuck & Company; Metropolitan Life Insurance Company; Michael Edward Roy, P.A.; and
the United States Treasury. Consequently, Defendants request that the Court compel
compliance and hold each in contempt pursuant to Rule 45(e ). Defendants acknowledge that
Plaintiffs retained medical experts, Dr. Douglas Seip and Dr. Chad Hanson, produced
documents in response to the Rule 45 subpoenas, but seek an order compelling further
disclosure of their "expert files."

Defendants also seek an order compelling the Social Security Administration and the Center for
Medicare and Medicaid Services td comply with Rule 45 subpoenas. Both entities objected to
the subpoenas on the ground that the subpoena is not an order of the court. Defendants assert
that the agencies are authorized to release the requested records pursuant to a court order and,
therefore, request an order compelling compliance. The Social Security Administration requests
that the subpoena directed toward it be quashed because it cannot disclose records pertaining
[*4] to an individual without that individual's consent. Medicare and Medicaid Services objected
on similar grounds.

DISCUSSION

Federal Rule of Civil Procedure 45 provides that a subpoena commanding production of
documents may either be issued separately or in conjunction with a subpoena to attend a
deposition. Fed. R. Civ. P. 45(a)(1 )(C) . If a Rule 45 subpoena for production or inspection is
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issued separately from a subpoena commanding a person's attendance, it must be issued "from
the court for the district where production or inspection is to be made." Fed. R. Civ. P.
45(a)(2)(C). A Rule 45 subpoena must be served on the person or entity to whom it is issued.
Fed. R. Civ. P. 45(b )(1 ). "If the subpoena commands the production of documents, electronically
stored information, or tangible things the inspection of premises before trial, then before it is
served, a notice must be served on each party." The unexcused failure to obey a Rule 45
subpoena may result in a finding of contempt. Fed. R. Civ. P. 45(e).

Defendants' motion (#69) suffers from several critical defects. First, Rule 45(b)(1 ) requires that
"[i]f the subpoena commands the production of documents, electronically stored information,
[*5] or tangible things, or inspection of premises before trial, then before it is served, a notice

must be served on each party." See Fed. R. Civ. P. 45(b)(1): see also Adv. Committee Notes to
2007 Amendment ("Courts . . . have tended to converge on an interpretation that requires notice
to the parties before the subpoena is served on the person commanded to produce or permit
inspection. That interpretation is adopted in amended Rule 45(b)(1 ) to give clear notice of the
general present practice."); Adv. Committee Noted to 1991 Amendments ("The purpose of such
notice is to afford other parties an opportunity to object to the production or inspection, or to
serve a demand for additional documents or things . . . . [Ojther parties may need notice in order
to monitor the discovery and in order to pursue access to any information that may or should be
produced."); Blocore Medical Technologies, Inc, v. Khosrowshahi, 181 F.R.D. 660. 667 (D. Kan.
1998 ) (interpreting Rule 45(b )(1 ) to require notice prior to service of a subpoena duces tecum);
Murphy v. Bd. of Educ. of the Rochester City Sch. Dist., 196 F.R.D. 220, 225 (W.D.N.Y. 2000)
(all subpoenas at issue sought documents only, and the court [*6] found that the commanding
party's issuance of subpoenas without notice to opposing counsel violated Rule 45(b )(1) notice
requirement); Schweizerv. Mulvehill, 93 F. Supp.2d 376, 411 (S.D.N.Y. 2000) (same).

Here, the subpoenas seeks production of documents independent of a deposition and,
therefore, each is subject to Rule 45(b)(1 )'s notice requirement. Unfortunately, there is nothing in
the record to support the conclusion that Plaintiff was given the required notice prior to service of
the subject subpoenas. The Court rejects any argument that would equate the previously
approved stipulated protective order (#37) with notice under Rule 45(b )(1 ) . The protective order
addresses the broad parameters of information that might be sought through the use of Rule 45
subpoenas. It does not address the specifics of each individual subpoena. The plain language of
the rule requires that notice of the subpoena commanding production be given prior to service,
not simply general notice that a party may utilize Rule 45 to obtain information. The purpose of
this rule is highlighted in this matter as several of the issued subpoenas appear to seek
production of records well beyond the scope of the parties' [*7] protective order. 1 Due to the
failure to provide adequate notice before service of the subpoenas, the Court must strike the
subpoenas. See McCurdy v. Wedgewood Capital Management Co., Inc. , 1998 U.S. Dist. LEXIS
18875, 1998 WL 964185 (E.D. Pa. ) (noting that the remedy for failure to provide adequate
notice is generally the striking of the issued subpoenas, but leaving open the possibility of more
severe sanctions on a party that abuses or misuses the subpoena power).

1 For example, the Rule 45 subpoena issued to the Social Security Administration requests the "[c]omplete file of [Plaintiff] Peggy
Carrillo." It does not contain any of the limitations as to time or scope set forth in the protective order.
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2013 U.S. Dist. LEXIS 10210, *7

A separate ground for denial of Defendants' motion (#69) is Local Rule 26-7(b), which states:
"Discovery motions will not be considered unless a statement of the movant is attached thereto
certifying that, after personal consultation and sincere effort to do so, the parties have been
unable to resolve the matter without Court action." A motion to enforce a Rule 45 subpoena is a
discovery motion. As such, prior to consideration, the Court must be satisfied that the moving
party made a sincere effort at personal consultation [*8] prior to bringing the motion.
Defendants' counsel did not provide a statement certifying that he made a sincere effort at
personal consultation prior to filing this motion. This failure is particularly troublesome to the
Court as at least three (3) of the subpoenaed entities provided written objections to the
subpoenas and two (2) of the subpoenaed individuals actually produced responsive materials.
There is nothing in the record indicating that even after receiving written objections or allegedly
deficient production Defendants' counsel made sincere efforts at personal consultation. The
rules require more. 2

CONCLUSION

Defendants' motion |*9] (#69) fails for the procedural infirmities noted herein. Other than striking
the improper Rule 45 subpoenas, the Court declines to consider any of the additional potential
sanctions identified in McCurdy v. Wedaewood Capital Management Co.. Inc.. 1998 U.S. Dist.
LEXIS 18875. 1998 WL 964185 (E.D. Pa. ).

Based on the foregoing and good cause appearing therefore,

IT IS HEREBY ORDERED that Defendants' Motion to Compel Compliance with Rule 45
Subpoenas (#69) is denied.

IT IS FURTHER ORDERED that the Social Security Administration's Countermotion to Quash
(#82) is denied as moot.

IT IS FURTHER ORDERED that the Rule 45 subpoenas attached to Defendants' motion (#69)
are stricken.

DATED this 24th day of January, 2013.

Is/ C.W. Hoffman, Jr.

C.W. Hoffman, Jr.

United States Magistrate Judge

End of Document

2 The Court also notes that even after receiving written objections and allegedly deficient responses, there is nothing indicating
that Defendants gave "notice" to the responding entities of their intent to file a motion to compel. See Fed. R. Civ. P.
45(c )(2)(B )(i ) ("If an objection is made, the following rules apply: (i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production or inspection."). This is an additional ground upon which
denial of Defendants' motion (#69) is appropriate.
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1

2

3

4

5

6
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Nevada Bar No. 318
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
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(702) 367-1234
Email: filing@memlaw.net

7

8

9

10

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

11

12

DISTRICT COURT13

CLARK COUNTY, NEVADA14

) CASE NO. A-16-739464-C
) DEPT. NO. 31
)
) DEFENDANTS BARRY RIVES, M.D.’S
) AND LAPAROSCOPIC SURGERY OF
) NEVADA, LLC’S FIRST SUPPLEMENTTO
) NRCP 1 6 .1 D ISCLOSURE OF
) WITNESSES AND DOCUMENTS

TITINA FARRIS and PATRICK FARRIS15

Plaintiffs,16

17 vs.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

18

)19
)Defendants.

20

21

Under the authority of Rule 16.1(a)(1) of the Nevada Rules of Civil Procedure,

Defendants BARRY RIVES, M.D. and LAPAROSCOPIC SURGERY OF NEVADA, LLC hereby

submits this first supplemental list of witnesses and documents as follows (the new

information is in bold):

22

23

24

25

III26

-1-
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A. LIST OF WITNESSES1

Titina Farris
c/o George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Ms. Farris is expected to testily regarding the facts and circumstances giving rise

2 1.
3

4

5

6 to this action.
Patrick Farris
c/o George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Mr. Farris is expected to testify regarding the facts and circumstances giving rise

2.7

8

9

10

11 to this action.
Barry Rives, M.D.
c/o Thomas J. Doyle
Schuering Zimmerman & Doyle, LLP
400 University Avenue
Sacramento, CA 95825

Dr. Rives is expected to testify regarding the facts and circumstances surrounding

this matter, including his care and treatment of Plaintiff Titina Farris.
Person Most Knowledgeable
Laparoscopic Surgery of Nevada
c/o Schuermg Zimmerman & Doyle, LLP
400 University Avenue
Sacramento, California 95825-6502

Person Most Knowledgeable for Laparoscopic Surgery of Nevada is expected to

testily regarding the facts and circumstances of the claims alleged in the Complaint and

alleged damages.

12 3.
13

14

15

16

4.17

18

19

20

21

22

Person Most Knowledgeable
St. Rose Dominican - San Martin Campus
8280 West Warm Springs Road
Las Vegas, Nevada 89113

23 5.
24

25

26 Person Most Knowledgeable for St. Rose Dominican - San Martin Campus is

-2-
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1 expected to testify regarding his/herexamination, treatment, diagnosis and overall health

conditions of Plaintiff.2

Bess Chang, M.D.
8530 W. Sunset Road
Las Vegas, NV 89113

3 6.

4

Dr. Chang is expected to testify regarding his examination, treatment, diagnosis

and overall health conditions of Plaintiff.

5

6

Elizabeth Hamilton, M.D.
10001 Eastern Avenue, Ste. #200
Henderson, NV 89052

Dr.Hamilton is expected to testify regarding herexamination, treatment, diagnosis

and overall health conditions of Plaintiff.

7.7

8

9

10

Naomi Chaney, M.D.
5380 South Rainbow Blvd.
Las Vegas, NV 89118

Dr. Chaney is expected to testify regarding her examination, treatment, diagnosis

and overall health conditions of Plaintiff.

1 1 8.
12

13

14

Person Most Knowledgeable
Desert Valley Therapy
6830 W. Oquendo, #101
Las Vegas, NV 89119

9.15

16

17

Person Most Knowledgeable for Desert Valley Therapy is expected to testify

regarding his/her examination, treatment, diagnosis and overall health conditions of

Plaintiff.

18

19

20

Person Most Knowledgeable
Steinberg Diagnostic Medical Imaging Centers
9070 W. Post Road
Las Vegas, NV 89148

10.21

22

23

Person Most Knowledgeable for Steinberg Diagnostic Medical Imaging Centers is

expected to testify regarding his/herexamination, treatment, diagnosis and overall health

conditions of Plaintiff.

24

25

26

-3-
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1 1 1 . Lowell Pender
(Son of Titina Farris)
3620 Mountain River Street
Las Vegas, NV 89129

2

3

4 Lowell Pender, is expected to testily regarding the facts and circumstances of the

claims alleged in the Complaint and alleged damages.
12. Addison Durham

(Brother of Titina Farris
40 Montessori
Las Vegas, NV 89117

5

6

7

8

Addison Durham is expected to testify regarding the factsand circumstancesof the

claims alleged in the Complaint and alleged damages.
13. Sky Prince

(Daughter of Titina Farris)
6450 Crystal Dew Drive
Las Vegas, NV 89118

9

10

11

12

13

Addison Durham isexpected to testily regarding thefactsand circumstances of the

claims alleged in the Complaint and alleged damages.
Steven Y. Chinn, M.D.
6950 W. Desert Inn Rd., #110
Las Vegas, NV 89117

Dr.Chinn isexpected to testify regarding hisexamination, treatment, diagnosisand

overall health conditions of Plaintiff.
Person Most Knowledgeable
Care Meridian
3391 N. Buffalo Drive
Las Vegas, NV 89129

14

15

14.16

17

18

19

15.20

21

22

Person Most Knowledgeable for Care Meridian is expected to testify regarding

his/her examination, treatment, diagnosis and overall health conditions of Plaintiff.
23

24

B. DOCUMENTS25

Medical and billing records from Laparoscopic Surgery of Nevada26 1.

-4-
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(BROOOOO1-BR000049). (CD will be mailed.)1

Medical records from St. Rose Dominican Hospital (previously produced by2 2.
plaintiffs.)3

Medical records from Dr. Barry Rives (previously produced by plaintiffs.)
Medical records from Dr. Noami Change (previously produced by plaintiffs.)
Medical records from Dr. Elizabeth Hamilton (previously produced by

3.4

5 4.
6 5.

plaintiffs.)7

Photographs of plaintiff Titina Farris (previously produced by plaintiffs.)
Medicaland billing records from DesertValleyTherapy (previouslyproduced

8 6.

9 7.
by plaintiffs.)10

Medical and billing records from Dr. Hamilton (previously produced by1 1 8.

plaintiffs.)12

9. Medical and billing records from St. Rose Dominican Hospital - San Martin

Campus for July 2015 admission (previously produced by plaintiffs.)

10. Medical and billing records from St. Rose Dominican Hospital - San Martin

Campus for July 2016 admission (previously produced by plaintiffs.)
11. Medical records from Dr. Chaney (previously produced by plaintiffs.)
12. Billing records from Dr. Chaney (previously produced by plaintiffs.)

13. Medical and billing records from Advanced Orthopedics & Sports Medicine

(previously produced by plaintiffs.)

14. Diagnostic films taken at St. Rose Dominican Hospital (previously produced

13

14

15

16

17

18

19

20

21

by plaintiffs.)22

15. Video of Titina Farris taken by Lowell Pender on April 15, 2015 (previously

produced by plaintiffs.)
23

24

Videos of Titina Farris, Patrick Farris, Addision Durham, Lowell Pender and

Sky Prince (previously produced by plaintiffs.)
25 16.

26

-5-
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1 17. Marriage certificate (previously produced by plaintiffs,)

Medical and billing records from Dr. Steven Y. Chinn (previously produced2 18.
by plaintiffs.)3

Medical and billing records from Care Meridian (previously produced by4 19.
plaintiffs.)5

Defendants reserve the right to supplement this list of documents as discovery

continues and to submit any exhibit of any other party. Said Defendants further reserve

the right to amend this list of witnesses, documents and tangible itemsshould, during the

course of the discovery of this matter, additional witnesses and documentation become

known to defendants or defendants’ counsel. Defendants hereby incorporate all

documents produced by the parties in their Early Case Conference Disclosures and

supplements by reference.
Dated:

6

7

8

9

10

11

12

December 4, 201813

SCHUERING ZIMMERMAN & DOYLE, LLP14

15

By16
CHAD C. COUCHOT
Nevada Bar No. 12946
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

17

18

19

20

21

22

23

24

25

26
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1 CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that on the day of December, 2018, seivice

of a true and correct copy of the foregoing:

DEFENDANTS BARRY RIVES, M.D.’SAND LAPAROSCOPIC SURGERY OF NEVADA,
LLC’S FIRST SUPPLEMENT TO NRCP 16.1 DISCLOSURE OF WITNESSES AND
DOCUMENTS

was served as indicated below:
seived on all parties electronically pursuant to mandatoiy NEFCR 4(b);

Lp
^
arfies electronically pursuant to mandatoiy NEFCR 4(b) , exhibits

2

3

4

5

6 El

37 sewed on all
t o f o l l o w b y _ _

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

8

9

10

1 1
Phone/Fax/E-Mail

702/656-5814
Fax: 702/656-9820
hsadmin@handsullivan.co

Representing

Plaintiff
Attorney

George F. Hand , Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

12

13

14 m

15

16
Qjj MflU iA
An employee of Schuering Zimmerman &
Doyle, LLP
1737-10881

17

18

19

20

21

22

23

24

25

26

-7-
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Electronically Filed
10/29/2019 11:57 PM
Steven D. Grierson
CLERK OF THE COURT

<< «*»*»t**MQUA
KIMBALL JONES, ESQ.
Nevada Bar No.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
BIGHORN LAW
716 S. Jones Blvd.
Las Vegas, Nevada 89107
Phone: (702) 333-1111
Email: Kimball@BighomLaw.com

Jacob@BighomLaw.com

1

2

3

4

5

6

7

8 GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129
Phone: (702) 656-5814
Email: GHand@HandSullivan.com

9

10

11

12
Attorneys for Plaintiffs13 DISTRICT COURT

14
CLARK COUNTY, NEVADA

15
TITINA FARRIS and PATRICK FARRIS,16 CASE NO.: A-16-739464-C

DEPT. NO.: XXXIPlaintiffs,17
vs.

18
BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC et al.,19 HEARING DATE REQUESTED

20
Defendants.

21
PLAINTIFFS’ MOTION TO QUASH TRIAL SUBPOENA OF DR. NAOMI CHANEY ON22

ORDER SHORTENING TIME
23

COMES NOW Plaintiffs PATRICK FARRIS and TITINA FARRIS, by and through their
24

attorneys of record, KIMBALL JONES, ESQ., and JACOB G. LEAVITT, ESQ., with the Law25

Offices of BIGHORN LAW and GEORGE F. HAND, ESQ., with the Law Offices of HAND &26

27 SULLIVAN, LLC, and hereby submit this Motion to Quash the Trial Subpoena of Dr. Naomi Chaney
28 on Order Shortening Time (“Motion”).

Page 1 of 23
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This Motion is made and based upon all of the pleadings and papers on file herein and the1

2 attached Memorandum of Points and Authorities.
3 DATED this 29th day of October, 2019.

BIGHORN LAW4

5 Bv: /s/ Kimball Jones
KIMBALL JONES, ESQ.
Nevada Bar.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107

6

7

8

9
GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129

10

11

12

13 Attorneys for Plaintiffs
14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page 2 of 23
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NOTICE OF MOTION ON ORDER SHORTENING TIME1

2 TO: All INTERESTED PARTIES, AND THEIR ATTORNEYS OF RECORD

3 It appearing to the satisfaction of this Court, and good cause appearing therefore, IT IS
4

HEREBY ORDERED that the foregoing MOTION shall be heard on the day of
5

a.m. in the above-noted Courtroom., 2019 at the hour of6
day of October, 2019.DATED this7

8

9 DISTRICT COURT JUDGE
10

Respectfully submitted by:
11

BIGHORN LAW
12

Bv: /s/ Kimball Jones
KIMBALL JONES, ESQ.
Nevada Bar.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107

13

14

15

16

17
GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129

18

19

20

Attorneys for Plaintiffs21

22

23

24

25

26

27

28

Page 3 of 23
8A.App.1606



8A.App.1607

DECLARATION OF KIMRATJ , .TONES. ESQ. IN SUPPORT OF PLAINTIFF’S MOTION ON1
ORDER SHORTENING TIME

2
KIMBALL JONES, ESQ., being first duly sworn, under oath deposes and says:

3

1. I am an attorney duly licensed to practice law in the State of Nevada and an attorney with4

5 the Law Offices of BIGHORN LAW.

6 2. Iam personally familiar with the facts and circumstances surrounding this matter and am
7

competent to testify hereto.
8

3. That the reason this Motion must be heard on an Order Shortening Time is because trial is
9

ongoing in this matter and Defendants noticed a subpoena commanding Dr. Chaney to10

testify in this matter tomorrow, on October 30, 2019.11

12 4. On October 28, 2019 Dr. Chaney’s counsel, Todd Weiss, Esq., stated in open court the

13 belief that subpoenas for his client to testify in this trial had expired. Mr. Weiss then
14

requested that Dr. Chaney not be subpoenaed again as it had already caused hardship for
15

Dr. Chaney.
16

5. On October 29, 2019 Defense Counsel, Thomas Doyle, Esq., represented to the Court and17

to counsel that Dr. Chaney was agreeable to testify in the afternoon of October 30, 2019.18

19 6. After leaving the courthouse on October 29, 2019, at around 4:48 p.m., I called Mr. Weiss,

20 and asked him if it was true that Dr. Chaney had agreed to testify on October 30, 2019. Mr.
21

Weiss informed me that Dr. Chaney had so agreed, but only after a promise from Mr. Doyle
22

to pay her an expert fee for each of the days previously summoned as well as for her
23

testimony on October 30, 2019; meaning that Dr. Chaney only agreed to testify after being24

25 promised payment by Defendants of three (3) times her normal expert fee for trial

26 testimony.
27

7. I believe Defendants’ subpoena is untimely. I also believe Defendants’ actions in acquiring
28

Dr. Chaney’s agreement to testify are improper.

Page 4 of 23
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8. Trial is ongoing in this matter. As such, Order Shortening Time is warranted.1

2 9. This Declaration is made in good faith, and not for the purposes of delay.
3 FURTHER YOUR DECLARANT SAYETH NAUGHT.
4

Is/ Kimball Jones
5 KIMBALL JONES, ESQ.
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page 5 of 23
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MEMORANDUM OF POINTS AND AUTHORITIES1

2 I. STATEMENT OF RELEVANT FACTS

3 Plaintiff Titina Farris was a patient of Defendants. Defendant RIVES, while performing
4

surgery on Plaintiff, negligently cut her colon. Thereafter, RIVES failed to adequately repair the colon
5

and sanitize the abdominal cavity. RIVES then failed to recommend any surgery to repair the
6

punctured colon for twelve (12) days, during which time Plaintiff was on the verge of death due to the

predictable sepsis that ensued as a result of RIVES initial negligence. As a further result of RIVES

7

8

9 negligence, Plaintiff developed “dropped feet” and now cannot walk without assistance.
10

Defendants have subpoenaed Dr. Naomi Chaney to compel her to testify previously in this
11

matter—without verifying there was even time for Dr. Chaney to testify. This undoubtedly caused Dr.
12

Chaney to rearrange her affairs and her practice schedule to attend. Defendants have just issued a third
13

subpoena to Dr. Chaney compelling her attendance at trial. See Subpoena, attached hereto as Exhibit14

15 «1 99

16 However, there now appears to be a quid pro quo exchange of Defense Counsel of paying Dr.
17

Chaney an amount undisclosed at this time, based upon information and belief, three (3) times the rate
18

of her trial testimony. Her rate of trial testimony is unknown, as it was never disclosed since Dr.
19

Chaney was NEVER disclosed as an expert witness, rebuttal witness or testifying treating physician20

pursuant the NRCP 16.1(a)(2)(D)(i) or (ii).21

22 NRCP 45 notes that a Subpoena is mandatorily quashed when it, “fails to allow reasonable

23 time for compliance.” Defendants’ subpoena fails to give Dr. Chaney reasonable time to attend trial,
24

and it is properly quashed. The fact that Dr. Chaney offered to make herself available on condition of
25

being paid an unreasonable and improper sum for testifying, does not change this reality.
26

Defendants’ disclosure fails to comply with NRCP 16.1(a)(2)(c), and as such, she is properly27

excluded as a witness in this matter.28

Page 6 of 23
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1 Defendants’ Failed to Properly Disclose Dr. Chaney Under NRCP I6JYaM2KC)

2 Defendants’ disclosure of Dr. Chaney does not list out, as required by NRCP 16.1(a)(2)(C)
3 requires the following:
4

(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated
or ordered by the court, if the witness is not required to provide a written report, this
disclosure must state:

5

6 (i) the subject matter on which the witness is expected to present
evidence under NRS 50.275. 50.285. and 50.305:

(ii) a summary of the facts and opinions to which the witness is
7

8 expected to testify;
(iii) the qualifications of that witness to present evidence under NRS

50.275. 50.285. and 50.305. which may be satisfied by the production of a resume or
curriculum vitae; and

9

10
(iv) the compensation of the witness for providing testimony at

deposition and trial, which is satisfied by production of a fee schedule.11

12 (Emphasis added ).

13 Defendants had a duty, just as in every other expert disclosure to disclose, a summary of the
14

FACTS which Dr. Chaney would be testifying to; her CV; compensation by way of a fee schedule;
15

and a list of prior testimony.
16

NONE of the requirements were adhered to as to this witness.17
Plaintiffs are prejudiced in that (1) there is no summary of facts Defendants intend to illicit;18

19 (2) there is no CV to justify or qualify Dr. Chaney (nor has one ever been supplied); and (3), there is

20 no fee schedule.
21

It is common practice to disclose treating physicians, however, the law MUST be complied
22

with.
23

Furthermore, Dr. Chaney’s testimony is necessarily limited in this matter to such a degree, that24

any testimony she gives will be cumulative.25

26 Additionally, Dr. Chaney was not ever properly named as a non-retained treating expert in this
27 matter. Defendants have listed Dr. Naomi Chaney as a witness in their 16.1 ECC disclosures. See Fifth
28

Supplement to Defendants’ ECC Disclosure, attached hereto as Exhibit “2.” Dr. Chaney is not noted

Page 7 of 23
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as being an expert witness and was not noted as such in Defendants’ Expert Witness disclosures. See1

2 Defendants’ Expert Witness Disclosures, attached hereto as Exhibit “3.” Under Defendants “Non-
3 Retained Experts” heading in their expert disclosures, there is a note in Defendants’ Expert Disclosures
4

stating “SeeNRCP 16.1 disclosures.”
5

In Defendants’ description of Dr. Chaney’s testimony in their ECC disclosure, there is no6
mention of expert testimony. Instead, the note states, “Dr. Chaney is expected to testify regarding her7

examination, treatment, diagnosis and overall health conditions of Plaintiff,” which is identical8

9 language used for more than a dozen other witnesses. See Exhibit “2,” at Page 3, lines 13-14.
10

Furthermore, Dr. Chaney’s testimony in this matter is cumulative, as witness after witness in
11

these proceedings have already testified as to Plaintiff Titina Farris’ medical records and treatment.
12

Moreover, Dr. Chaney is unqualified to give any expert testimony in this matter. Dr. Chaney13

is not a neurologist, nor an endocrinologist. Yet, in deposition, Defendants repeatedly asked Dr.14

15 Chaney for her opinions on these topics and she readily gave them. As she is unqualified to testify on

16 these matters, and failed to perform even rudimentary testing that a neurologist or an endocrinologist
17

would perform, her testimony will not assist the finder of fact in this matter.
18

Can Defendants Back Pay a Witness in Exchange for Testimony?
19

Finally, and most egregiously, Defendants are now improperly paving Dr. Chaney to appear20

in this matter and deliver testimony. It goes without saying that a “non-retained” expert cannot be21

22 “retained” to give testimony. Furthermore, the Rule 45 sample subpoena notes that a witness may only

23 be paid $25.00 per day, plus mileage.
24

Yet, (based upon information and belief) after Defendants were unable to secure the
25

testimony of Dr. Chaney causing them to agree to pay their “unpaid” “non-retained” treating
26

physician an expert fee to secure her testimony.27

28 I I I

Page 8 of 23
8A.App.1611



8A.App.1612

When was Defense Counsel going to tell this Court he paid for her testimony? Or1

2 Plaintiffs?
3 Defendants’ actions appear to be a violation of the Nevada Rules of Procedure, NRS 50.225,
4

and the Rules of Professional Conduct RPC 3.4. This is bellied in the fact that Plaintiffs would not
5

have known about this quid pro quo unless a call was made to Dr. Chaney’s counsel.6
This payment should have been at a MINIMUM disclosed to Plaintiffs’ counsel by Defense7

8 Counsel at the time of disclosure. This Court should have heard this first from Defense Counsel, but

9 instead, as has been the pattern and practice, it had to be brought to light by Plaintiffs.
10

Defense Counsel failed to put this payment in the subpoena and in its Trial Brief electronically
11

served October 29, 2019-after Defense served the subpoena and surely after Defense had a quid pro
12

quo arraignment for trial testimony outside the knowledge of Plaintiffs or this Court.13

It is notable that Defendants conduct of paying a non-retained witness for testimony is the same14

15 conduct that has resulted in at least one other attorney being suspended from the practice of law.
16 In Matter of Discipline of Callister, a disciplinary proceeding grows out of a letter and follow-
17

up email that Callister sent D.E., who witnessed a will Callister's client disputed. In
18

them, Callister offers D.E. $7,000 “[i]n exchange for your honest testimony ... that you never
19

witnessed the Decedent signing a will.”20

Matter of Discipline of Callister, 401 P.3d 211 (Nev. 2017).21

22 The Court continued:

23 It is black-letter law that, “[a] lawyer may not offer or pay to a witness any
consideration ... contingent on the content of the witness's testimony.” Restatement
PTTiirdt of the Law Governing Lawyers § 11712) (Am. Law Inst. 20001. whether the
bargained-for testimony is “truthful or not.” HomeDirect, Inc, v. H.E.P. Direct, Inc., No.
10 C 812, 2013 WL 1815979. at *4 (N.D. Ill. Apr. 29. 2013). Such payments, or offers
of payment, even if they do “not constitute outright bribery ... violate the spirit of the
law and cast into doubt the integrity of the proceedings.” OptimisCorp v. Waite, C.A.
No. 8773-VCP, 2015 WL 5147038, at *15 (Del. Ch. August 26, 2015) (quotation
omitted).

24

25

26

27

28
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Matter of Discipline of Callister, 401 P.3d 211 (Nev. 2017).1

2 The attorney in Callister was suspended from the practice of law for 35 days. Id.

3 Defendants Failed to Properly Change Status of Dr. Chaney

4
Should this Court not consider that a similar violation has occurred, at a minimum, Dr. Chaney

5
has been “converted” from being a non-retained expert, to a retained expert and there is a rule for that,

6

NRCP 16.1(a)(2)(D)(iii) ad (iv) which states as follows;7

(ii) Change in Status. A treating physician will be deemed a retained expert witness
subject to the written report requirement of Rule 16.1(a)(2)(B) if the party is asking the
treating physician to provide opinions outside the course and scope of the treatment
provided to the patient.

8

9

10

The disclosure regarding a non-retained treating physician must(iii) Disclosure.
include the information identified in Rule 16.1(a)(2)(C), to the extent practicable. In that
regard, appropriate disclosure may include that the physician will testily in accordance
with his or her medical chart, even if some records contained therein were prepared by
another healthcare provider.

11

12

13

14
(Her testimony, therefore, may not be presented as she has failed to produce a written report.)

15
See NRCP 16.1(a).

16
Finally, the limits of payment are noted in NRS 50.225:17

For attending the courts of this State in any criminal case, or civil suit or proceeding
before a court of record, master, commissioner, justice of the peace, or before the grand
jury, in obedience to a subpoena, each witness is entitled:
(a) To be paid a fee of $25 for each day’s attendance, including Sundays and holidays.
(b) Except as otherwise provided in this paragraph, to be paid for attending a court of
the county in which the witness resides at the standard mileage reimbursement rate for
which a deduction is allowed for the purposes of federal income tax for each mile
necessarily and actually traveled from and returning to the place of residence by the
shortest and most practical route. A board of county commissioners may provide that,
for each mile so traveled to attend a court of the county in which the witness resides,
each witness is entitled to be paid an amount equal to the allowance for travel by private
conveyance established by the State Board of Examiners for state officers and
employees generally. If the board of county commissioners so provides, each witness at
any other hearing or proceeding held in that county who is entitled to receive the
payment for mileage specified in this paragraph must be paid mileage in an amount
equal to the allowance for travel by private conveyance established by the State Board
of Examiners for state officers and employees generally.
2. In addition to the fee and payment for mileage specified in subsection 1, a board of
county commissioners may provide that, for each day of attendance in a court of the

18

19

20

21

22

23

24

25

26

27

28
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county in which the witness resides, each witness is entitled to be paid the per diem
allowance provided for state officers and employees generally. If the board of county
commissioners so provides, each witness at any other hearing or proceeding held in that
county who is a resident of that county and who is entitled to receive the fee specified
in paragraph (a) of subsection 1 must be paid, in addition to that fee, the per diem
allowance provided for state officers and employees generally.

1

2

3

4

5 Therefore, as Dr. Chaney was improperly disclosed under Rule 16.1; as her testimony is
6 cumulative; and as she is unqualified as an “expert” in this matter, her testimony is properly excluded
7

in this case. Furthermore, the unethical payment to Dr. Chaney violates the Rules of Professional
8

Conduct, and disqualifies Dr. Chaney from testifying as her testimony is now secured by payment,9
and as a retained expert she has failed to produce an expert report in violation of Rule 16.1.10

II. LEGAL ARGUMENT AND ANALYSIS11

12 A. Legal Authority.
13 NRCP 45(c)(3)(A) notes:
14

When Required. On timely motion, the court that issued a subpoena shall quash or modify the
15

subpoena if it: (i) fails to allow reasonable time for compliance.16
NRCP 16.1(a)(2)(C)-(D) states:17

18 (C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or
ordered by the court, if the witness is not required to provide a written report, this
disclosure must state:19
(i) the subject matter on which the witness is expected to present evidence under NRS
50.275. 50.285, and 50.305:

(ii) a summary of the facts and opinions to which the witness is expected to

20

21
testify;
(iii) the qualifications of that witness to present evidence under NRS 50.275, 50.285,

and 50.305. which may be satisfied by the production of a resume or curriculum vitae;
22

23 and
(iv) the compensation of the witness for providing testimony at deposition and trial,
which is satisfied by production of a fee schedule.
(D) Treating Physicians.
(i) Status. A treating physician who is retained or specially employed to provide
expert testimony in the case, or whose duties as the party’s employee regularly involve
giving expert testimony on behalf of the party, must provide a written report under Rule
16.1(a)(2)(B). Otherwise, a treating physician who is properly disclosed under Rule
16.1(a)(2)(C) may be deposed or called to testify without providing a written report. A
treating physician is not required to provide a written report under Rule 16.1(a)(2)(B)

24

25

26

27

28

Page 11 of 23
8A.App.1614



8A.App.1615

solely because the physician’s testimony may discuss ancillary treatment, or the
diagnosis, prognosis, or causation of the patient’s injuries, that is not contained
within the physician’s medical chart, as long as the content of such testimony is
properly disclosed under Rule 16.1(a)(2)(C)(i)-(iv).

1

2

3
(Emphasis added).4

5 Generic disclosures that do not provide specific facts regarding each non-retained expert’s

6 opinion are inadequate. Langermann v. Prop. & Cas. Ins. Co., 2015 U.S. Dist. LEXIS 105378 (D. Nev
7

Aug. 10, 2015). The Court in Langermann noted:
8

For each medical provider the Plaintiff indicated a “person most knowledgeable” would
testify and provided the same description of the subject matter of their anticipated
testimony: “[s]aid witness will testify to his/her knowledge regarding the medical
treatment provided to Marike Greyson resulting from the subject accident”.. .These
disclosures are insufficient to comply with Plaintiffs obligations under Rule
26(a)(2)(C). The disclosure contains no information about the facts and opinions on
which each provider is expected to testify as required by Rule 26(a)(2)(C)(ii). The
disclosure contains only the most generic, unhelpful description of the subject matter on
which each provider is expected to present evidence under Rules 702, 703, or 705
Federal Rules of Evidence as required by Rule 26(a)(2)(C)(i) of the Federal Rules of
Civil Procedure.

9

10

11

12

13

14

15
Langermann v. Prop. & Cas. Ins. Co. of Hartford, No. 2:14-CV-00982-RCJ, 2015 WL
4724512, at *4 (D. Nev. Aug. 10, 2015)16 I

17
The Supreme Court of Nevada has identified three "overarching requirements" for experl

18
testimony and opinions to be admissible pursuant to NRS 50.275: qualification, assistance, and limitec

19
scope. Higgs v. State, 222 P.3d 648, 658, 126 Nev._ (2010). Relevant to the instant Motion is that the20

expert "must be qualified in an area of scientific, technical or other specialized knowledge, and the

expert's "testimony must be limited to matters within the scope of his or her specialized knowledge.'
21

22

23 Id.; Hallmark v. Eldridge, 124 Nev. 492, 498 (2008) (citing to Nev. Rev. Stat. 50.275).
24

25

26

27 1 As the Nevada Supreme Court stated in Executive Mgmt . Ltd., "[f]ederal cases interpreting
the Federal Rules of Civil Procedure are strong persuasive authority because the Nevada
Rules of Civil Procedure are based in large part upon their federal counterparts." Executive
Mgmt . Ltd. v. Ticor Title Insur. Co., 118 Nev. 46, 38 P.3d 872 (2002).

28
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Nevada trial judges assume the role of a gatekeeper in assessing whether experts satisfy these1

2 requirements and have "wide discretion, within the parameters of NRS 50.275, to fulfill theii
3 gatekeeping duties." Higgs, 222 P.3d at 658. In performing its gatekeeping duties, "the district coun
4

must first determine that the witness is indeed a qualified expert." Cramer v. Dep. of Motor Vehicles,
5

240 P.3d 8, 12, 126 Nev._ (2010) (emphasis in original). In determining whether a person is property6
qualified, a district court should consider the following factors: (1) formal schooling and academic7

8 degrees, (2) licensure, (3) employment experience, and (4) practical experience and specializec

9 training. Hallmark, 124 Nev. at 499.A trial court properly strikes expert testimony if the expert testifies
10

outside of his field of expertise. Griffin v. Rockwell Int'l, 96 Nev. 910, 911 (1980).
11

Commissioner Bulla and Commissioner Beecroft jointly analyzed the requirements foi
12

disclosures of non-treating physicians in a 2013 Bar Journal article and noted:13

FRCP 26 requires that the subject matter and a summary of the facts and opinions which
the non-retained expert witness is expected to testify about be disclosed, even in the
absence of a written report. The recent amendments to NRCP 16.1 (a)(2)(B), adopted as
an outgrowth of ADKT 472, now mirror these federal requirements. The Nevada rule
additionally requires disclosure of the non-retained expert's qualifications, and his or her
fees for providing testimony at deposition and trial.

14

15

16

17

While there is no specified format for the manner in which this information should be
produced, from a practice standpoint, these additional requirements may be satisfied by
producing the non-retained expert's curriculum vitae and fee schedule. The non-retained
expert does not have to prepare the actual disclosure, nor is he or she required to produce
documentation. What is critical is that the non-retained expert's opinions are fully
disclosed, at the same point in time that expert disclosures are due.

18

19

20

21

22 Failure to disclose an expert's opinion may result in its exclusion at trial. If, for example,
the disclosure is that a physician will testify in accordance with his or her office chart,
the chart should encompass all opinions to be given at trial. Since this is often not the
case, to avoid exclusion at trial, the attorney should list as part of his or her client's
disclosures any additional opinions not specifically identified in the treating physician's
medical records.

23

24

25

26 Although there are also no minimum requirements for what constitutes a non-retained
expert's qualifications, such information as confirmation of the non-retained expert's
license and date of licensure, area of practice, address, and telephone number should be
included in the NRCP 16.1 (a)(2) disclosures. Other information, such as the non-

27

28
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retained expert's education, can be accessed on websites of professional organizations
and be included in the disclosure.

1

2
See Bulla, Bonnie A.; Beecroft Jr., Chris A. “Required Expert Disclosures under - Recent
Amendments to NRCP 16.1(a)(2)(B) and(C)” Clark County Bar Association, May 1,
2013.

3

4

5 Just because a witness may be qualified as an expert generally does not automatically qualify

6 him to give an opinion based on facts beyond his knowledge, even though the opinion may be within
7

the general range of his expertise. Choatv. McDorman, 86 Nev. 332, 335 (1970). An expert's testimony
8

must be limited to matters within the scope of his specialized knowledge. Hallmark, 124 Nev. at 498
9

(citing to Nev. Rev. Stat. 50.275).10

Furthermore, an expert’s opinion must be based upon scientific principles and testing, not basec11

12 upon a patient’s own self-reporting. [The Experts] were relying on a mere temporal coincidence of the

13 pesticide application and the Hannans' alleged and self-reported illness. Such a relationship is
14

insufficient to establish a prima facie case on the element of causation. Hannan v. Pest Control Servs.,
15

Inc., 134 N.E.2d 674, 682 (Ind. Ct. App. 2000).16
Finally, NRS 48.035 notes, “evidence may be excluded if its probative value is substantial!}17

18 outweighed by considerations of undue delay, waste of time or needless presentation of cumulative

19 evidence.” In the instant matter, already in trial, witness after witness have testified as to Plaintiff Titina

20
Farris’ medical treatment and medical records, including the records made by Dr. Chaney. As such

21
any testimony from Dr. Chaney is unduly cumulative and is properly excluded.

22
B. The Subpoena Commanding Dr. Chaney’s Attendance is Properly Quashed

Under Rule 45.23

24
As the Court is aware, Dr. Chaney’s attendance has twice been mandated by subpoena. This

25
certainly required that Dr. Chaney go to great lengths to rearrange her medical practice to attend trial

26
on those days. Now, Defendants have again subpoenaed Dr. Chaney’s attendance to trial to occur on27

October 30, 2019.28
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1 Rule 45 mandates that the Court quash any subpoena which “fails to allow reasonable time for

2 compliance.” Dr. Chaney cannot be sent for and dismissed ad infinitum by Defendants, particularly
3

with insufficient time to attend trial. As such, the subpoena in this matter is properly quashed by the
4

Court.
5

C. Dr. Chaney’s Testimony was Not Properly Disclosed Under NRCP 16.1 and is
Properly Excluded; Therefore there is No Prejudice to Defendants’ Case in
this Matter.

6

7

8 As noted above, Defendants failed to note that Dr. Chaney was a non-retained expert in this

9 matter. Dr. Chaney is only listed as a “witness” in Defendants’ NRCP 16.1 ECC disclosures. See
10

Exhibit "1.” Dr. Chaney is not mentioned in Defendants’ Expert witness disclosures. There is merely
11

a note directing readers to refer to Defendants’ 16.1 disclosures. This description is insufficient to
12

satisfy the requirements of 16.1.13

Furthermore, the generic description merely states, “Dr. Chaney is expected to testify regarding14

15 her examination, treatment, diagnosis, and overall health conditions of Plaintiff.” This same

16 description, with only slight variables for the identity of the witness, is used to describe the testimony
17

expected from twenty-four (24) of the thirty-three (33) witnesses identified in Defendants’ ECC
18

disclosures.
19

These generic disclosures that do not provide specific facts regarding Dr. Chaney’s actua'

20

testimony. The Court in Langermann noted:21

22 For each medical provider the Plaintiff indicated a “person most knowledgeable” would
testify and provided the same description of the subject matter of their anticipated
testimony: “[s]aid witness will testify to his/her knowledge regarding the medical
treatment provided to Marike Greyson resulting from the subject accident”.. .These
disclosures are insufficient to comply with Plaintiffs obligations under Rule
26(a)(2)(C). The disclosure contains no information about the facts and opinions on
which each provider is expected to testify as required by Rule 26(a)(2)(C)(ii). The
disclosure contains only the most generic, unhelpful description of the subject matter on
which each provider is expected to present evidence under Rules 702, 703, or 705
Federal Rules of Evidence as required by Rule 26(a)(2)(C)(i) of the Federal Rules of
Civil Procedure.

23

24

25

26

27

28
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Langermann v. Prop. & Cas. Ins. Co. of Hartford, No. 2:14-CV-00982-RCJ, 2015 WL
4724512, at *4 (D. Nev. Aug. 10, 2015).

1

2
Defendants’ failure to properly disclose this testimony properly results in Dr. Chaney’s

3

testimony being excluded.4

5 Likewise, Rule 16.1 notes that a non-retained treating physician may give testimony outside

6 of their treatment opinions on facts such as “testimony ancillary treatment, or the diagnosis,
7

prognosis, or causation of the patient’s injuries, that is not contained within the physician’s
8

medical chart, as long as the content of such testimony is properly disclosed under Rule
9

16.1(a)(2)(C)(i)-(iv).”10

There is no such description in Defendants’ disclosure, and as such, at a minimum, Dr.11

12 Chaney’s testimony cannot veer outside of the strict limits of her treatment.
13 The Court in Khonry examined the reporting requirements for treating physician witnesses and
14

expert witnesses. “While a treating physician is exempt from the report requirement, this exemption
15

Id., 335 P.3d atonly extends to ‘opinions [that] were formed during the course of treatment.
9 9 9

16
189 (quoting Goodman v. Staples the Office Superstore, LLC, 644 F.3d 817, 826 (9th Cir.2011)).17

18 Where a treating physician's testimony exceeds that scope, he or she testifies as an expert and is

19 subject to the relevant requirements.” Khoury v. Seastrand, 132 Nev. Adv. Op. 52, 377 P.3d 81, 90
20

(2016).
21

As Defendants have failed to comply with Rule 16.1, Dr. Chaney cannot testify in this matter.
22

Her testimony was not adequately described, and thus it Must be Stricken.
23

Of course, this analysis would be appropriate for a “non-retained” treating physician—which24

25 Dr. Chaney no longer is. As she accepted three (3) days’ payment to testify in this matter, she is a

26 retained expert in Defendants’ employ, and as will be noted below, she is doubly-forbidden from

27
testifying in this matter under Rule 16.1, as she failed to produce a retained expert’s report.

28
I I I
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D. Dr. Chaney is Not an Expert in Endocrinology or Neurology and Thus Her
Testimony Will Not Assist the Finders of Fact.

1

2
Should the Court allow Dr. Chaney to testify, she must not be allowed to testify as an “expert.”3

Dr. Chaney is a general practitioner. She has no education or training in endocrinology or neurology.4

5 Dr. Chaney’s own testimony states that fact:

6 •Well, what is the purpose of the referral to the endocrinologist, from your perspective?
A. • - Well, if I can't achieve the appropriate goals, then I need another layer of assistance
for the patient.

7

8
See Deposition of Dr. Chaney, attached hereto as Exhibit “4,” at Page 24:7-12.

9
Dr. Chaney is unqualified to act as an endocrinologist or a neurologist and was required to10

refer her to experts in those fields for assistance. Yet, Dr. Chaney repeatedly gave testimony in her11

12 deposition which would require expertise in endocrinology or neurology. Dr. Chaney lacks the skill,
13 expertise, training or education necessary to testify on these matters.
14

In 2011 the Nevada Supreme Court outlined the requirements of experts. Williams v. Eight
15

Judicial Dist. Court of State, ex rel. Cnty. of Clark, 127 Nev. Adv. Op. 45, 262 P.3d 360, 367-6816
(2011). In Williams, a nurse was presented as an expert as to medical causation related to the17

18 contraction of Hepatitis C during an endoscopy procedure. The Court recognized that the nurse had

19 substantial qualifications, but found him unqualified to opine as to medical causation nonetheless
20

because he was not experienced diagnosing medical causation:
21

Nurse Hambrick has extensive experience in cleaning and disinfecting the type of
equipment used during an endoscopy procedure. He is a registered nurse in Texas, has
been certified in gastroenterology for ten years, and he is currently the manager of the
gastroenterology lab at the Methodist Dallas Medical Center. He has also been published
in a peer-reviewed journal regarding biopsy and tissue acquisition equipment, written
and spoken extensively on the topic of infection control, and has trained over 75 people
on proper disinfection techniques. Additionally, he served as director of the national
board of directors for the Society of Gastroenterology Nurses and Associates.

22

23

24

25

26
Despite his experience with endoscopy equipment and disinfectant techniques, Nurse
Hambrick has little, if any, experience in diagnosing the cause of hepatitis C. Nurse
Hambrick never indicated, and Sicor did not contend, that Nurse Hambrick ever made
medical diagnoses to assess cause. In fact, Nurse Hambrick noted that in his previous

27

28
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nursing positions, doctors, not nurses, always determined the cause of illnesses indicated
on a patient's chart. Also, by Sicor's own admission, Nurse Hambrick is only a leading
expert on “endoscopic reprocessing” and “the standards governing and proper means of
disinfecting gastrointestinal endoscopy equipment.” This does not, by extension, qualify
him to testify regarding medical causation. We thus conclude that, while Nurse
Hambrick may be more than qualified to testify as to proper cleaning and sterilization
procedures for endoscopic equipment and can testify on those subjects, he does not
possess the requisite skill, knowledge, or experience to testify as an expert witness
regarding the medical cause of hepatitis C transmission at ECSN.(emphasis added)

1

2

3

4

5

6
Id. (Emphasis added).7

8 The Nevada Supreme Court has also explained the requirements for expert testimony, “If a

9 person is qualified to testify as an expert under NRS 50.275, the district court must then determine
10

whether his or her expected testimony will assist the trier of fact in understanding the evidence or
11

determining a fact in issue.” Hallmark v. Eldridge, 124 Nev. 492, 500 (2008).
12

The Williams Court clearly outlined what expertise is required for expert opinions: at the very13

least you must be an expert in the field you are giving testimony for. Even though the nurse in14

15 Williams was clearly an expert in his own right, he could not testify as to medical causation because

16 he was not trained and did not have expert experience diagnosing.
17

Dr. Chaney has no expertise in matters of endocrinology or neurology. She is unqualified to
18

testify as to causation of Plaintiff Titina Farris’ injuries.
19

Furthermore, Dr. Chaney has not testified that she tested Plaintiff Titina Farris or examined20

her in a way in which a neurologist or endocrinologist would have tested or examined her. Dr. Chaney21

22 relied solely upon self-reports from Plaintiff Titina Farris and gave unqualified opinions which were

23 outside the scope of her expertise in deposition.
24

If Dr. Chaney is allowed to give speculative testimony outside the scope of her general
25

expertise, the jury will give her undue weight due to her status as a physician. As such, Dr. Chaney
26

is properly excluded from testifying in any regard in this matter.27

28 III
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As Dr. Chaney’s testimony is properly excluded, Defendants will experience no prejudice as1

2 a result of quashing the testimony seeking her testimony.
3 E. Dr. Chaney’s Treatment Testimony is Necessarily Excluded as it is

Cumulative.4

5 NRS 48.035 excludes testimony and evidence which is cumulative. Dr. Chaney’s testimony,
6 as noted above, is properly excluded. As Dr. Chaney is not an expert, at most, she must be required to
7

limit her testimony solely to her treatment of Plaintiff Titina Farris. This Court and the Jury have heard
8

testimony time and time again as to Plaintiff Titina Farris’ treatment by Dr. Chaney. As such, Dr.9
Chaney has nothing new to add to the testimony and evidence already given in this matter related to10

Plaintiff Titina Farris’ treatment. It is therefore cumulative and properly excluded.11

12 The Cumulative nature of any testimony which Dr. Chaney could demonstrates that there is
13 simply no prejudice to Defendants’ case by quashing the insufficient testimony compelling Dr.
14

Chaney’s attendance in this matter.
15

F. The Payment to Dr. Chaney to Secure Her Testimony.16
NRPC 3.4(b) provides that an attorney shall not “Falsify evidence, counsel or assist a witness17

18 to testify falsely, or offer an inducement to a witness that is prohibited by law.” As this Court is well

19 aware, on October 28, 2019 Dr. Chaney’s counsel, Todd Weiss, Esq., stated in open court the belief
20

that subpoenas for his client to testify in this trial had expired. Mr. Weiss then requested that Dr.
21

Chaney not be subpoenaed again as it had already caused hardship for Dr. Chaney. Yet, on October
22

29, 2019 Defense Counsel, Thomas Doyle, Esq., represented to this Court and to Counsel that Dr.23

Chaney was agreeable to testify in the afternoon of October 30, 2019.24

25 After leaving the courthouse on October 29, 2019, at around 4:48 p.m., Plaintiffs’ Counsel
26 called Mr. Weiss, and asked him if it was true that Dr. Chaney had agreed to testify on October 30,
27

2019. Mr. Weiss informed Plaintiffs’ Counsel that Dr. Chaney had so agreed, but only after a promise
28

from Mr. Doyle to pay her an expert fee for each of the days she was previously summoned as
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well as for her testimony on October 30, 2019; meaning that Dr. Chaney only agreed to testify1

2 after being promised payment by Defendants of three (3) times her normal expert fee for trial

3
testimony.

4
This inducement to pay a witness for testimony is tampering. There is no statutory right to

5
payment for an unpaid witness to attend trial, aside from $25.00 and mileage. See NRS 50.225.

6
Defendants are seeking to tamper with Dr. Chaney’s testimony by paying her three (3) times her7

8 “expert” witness fee to guarantee that she testifies in court. This is akin to the matter of Callister,

9 where the Court declared:
10

It is black-letter law that, “[a] lawyer may not offer or pay to a witness any
consideration ... contingent on the content of the witness's testimony.” Restatement
(Third) of the Law Governing Lawyers § 117(21 fAm. Law Inst, 20001. whether the
bargained-for testimony is “truthful or not.” HomeDirect, Inc, v. H.E.P. Direct. Inc.. No.
10 C 812. 2013 WL 1815979. at *4 (N.D. Ill. Apr. 29, 2013). Such payments, or offers
of payment, even if they do “not constitute outright bribery ... violate the spirit of the
law and cast into doubt the integrity of the proceedings.” OptimisCorp v. Waite, C.A.
No. 8773-VCP, 2015 WL 5147038, at *15 (Del. Ch. August 26, 2015) (quotation
omitted).

11

12

13

14

15

16 Matter of Discipline of Callister, 401 P.3d 211 (Nev. 2017).
17

Even if this Court should determine that the content of the testimony was not bargained for,
18

there is certainly the expectation, due to the bargaining for three (3) times her daily “expert” rate, that
19

beneficial testimony will be given.20

Furthermore, in retaining Dr. Chaney’s services, she is now a retained expert, and as such,21

22 Rule 16.1 requires that she produce an expert report.
23 Unless otherwise stipulated or ordered by the court, this disclosure must be accompanied

by a written report -— prepared and signed by the witness — if the witness is one retained
or specially employed to provide expert testimony in the case or one whose duties as the
party’s employee regularly involve giving expert testimony. The report must contain:
(i) a complete statement of all opinions the witness will express, and the basis and
reasons for them;
(ii) the facts or data considered by the witness in forming them;
(iii) any exhibits that will be used to summarize or support them;
(iv) the witness’s qualifications, including a list of all publications authored in the
previous ten years;

24

25

26

27

28
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(v) a list of all other cases in which, during the previous four years, the witness testified
as an expert at trial or by deposition; and
(vi) a statement of the compensation to be paid for the study and testimony in the case.

1

2

3
As Dr. Chaney is now a retained expert, she is properly stricken in this matter as she has failed

4
to produce a timely report of her testimony, her compensation, her qualifications, and ever opinion she

5
will offer.6

In no wise can Dr. Chaney be allowed to testify in this matter. Defendants have completely7

8 sullied any “impartial” testimony that she could give as a treating physician by paying her what can

9 be assumed to be thousands of dollars to secure her testimony in this matter. Any discipline this Court
10

should see fit to impose upon Defense Counsel for this violation would be appropriate—including
11

referral to the State Bar. Furthermore, as a retained expert that has not produced a report in violation
12

of Rule 16.1, her testimony is properly excluded.13

m. CONCLUSION14

15 Dr. Chaney was not properly Disclosed in this matter. There is no proper description as to the
16 nature of her testimony even before she was a “non-retained” expert. Furthermore, she was not
17

disclosed as an expert, whether retained or non-retained, in this matter. Finally, the Subpoena
18

compelling her attendance fails to give her sufficient time to attend trial.19
Dr. Chaney is unqualified to give any expert testimony or to opine as to causation. There is no20

indication that Dr. Chaney has consulted medical records or any expert reports or journals in her care21

22 for Plaintiff Titina Farris. Furthermore, Dr. Chaney’s testimony, which must be limited to the scope
23 of her treatment based on this lack of expertise, will be cumulative, merely going over the same well-
24

worn ground which numerous witnesses have already testified on. Rule 45 mandates that this Court
25

quash any subpoena which gives insufficient time to respond.26
I I I27

I I I28
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Finally, Defendants have corrupted Dr. Chaney’s testimony by paying her to secure her1

2 testimony. Furthermore, as a retained expert, Dr. Chaney was required to timely produce a Rule 16.1

3 report—something Defendants failed to produce.

Based on the foregoing law, facts, and analysis, Plaintiffs respectfully requests that their
4

5
Motion to Quash Defendants’ Subpoena of Dr. Chaney be GRANTED.6

DATED this 29th day of October, 2019.7
BIGHORN LAW

8
Bv: /s/ Jacob G. Leavitt
KIMBALL JONES, ESQ.
Nevada Bar.: 12982
JACOB G.LEAVITT, ESQ.
Nevada Bar No.: 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107

9

10

11

12

13 GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129

14

15

16
Attorneys for Plaintiffs17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE1

2 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of
3 BIGHORN LAW, and on the 29th day of October, 2019, I served the foregoing PLAINTIFF’S
4

MOTION TO QUASH TRIAL SUBPOENA OF DR. NAOMI CHANEY ON ORDER

SHORTENING TIME as follows:

LXj Electronic Service - By serving a copy thereof through the Court’s electronic
service system; and/or

U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
prepaid and addressed as listed below:

5

6

7

8

9

10
Kim Mandelbaum, Esq.
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106

11

12
&13
Thomas J. Doyle, Esq.
Chad C. Couchot, Esq.
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825
Attorneys for Defendants

14

15

16

17

18 /s/ Erickson Finch
An employee of BIGHORN LAW19

20

21

22

23

24

25

26

27

28
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8A.App.1628
Electronically Filed
10/29/2019 7:29 AM
Steven D. Grierson
CLERK OF THE COURT

[TSUB]
THOMAS J. DOYLE
Nevada Bar No. 1120
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825-6502
(916) 567-0400
Fax: 568-0400
Email: calendar@szs.com

1

2

3

4

5

6 KIM MANDELBAUM
Nevada Bar No. 318
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106
(702) 367-1234
Email: filing@memlaw.net

7

8

9

Attorneys for Defendants BARRY
RIVES, M.D. and LAPAROSCOPIC
SURGERY OF NEVADA, LLC

10

11

12
DISTRICT COURT

13
CLARK COUNTY, NEVADA

14
) CASE NO. A-16-739464-C
) DEPT. NO. 31

TITINA FARRIS and PATRICK FARRIS
15

)Plaintiffs
) TRIAL SUBPOENA - CIVIL REGULAR16
)vs.
)17
)BARRY RIVES, M.D.; LAPAROSCOPIC

SURGERY OF NEVADA, LLC, et al., )18
)
)Defendants.19

20

THE STATE OF NEVADA SENDS GREETINGS TO:21

DR. NAOMI CHANEY
5380 S. Rainbow Boulevard, #218

Las Vegas, NV 891 18
(702) 319-5900

22

23

24

YOU ARE HEREBY COMMANDED, that all and singular, business and excuses set

aside, you appear and attend on Wednesday, October 30, 2019, at the hour of 1:30 p.m
25

26 •>

-1 -
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and thereafter from day to day until completed, in Department 31 of the Eighth Judicial

District Court, Clark County, Las Vegas, Nevada. The address where you are required to

appear is the Regional Justice Center, 200 Lewis Avenue, Courtroom 12B, Las Vegas,

Nevada. Your attendance is required to give testimony and/or produce and permit

inspection and copy of designated books, documents or tangible things in your

possession, custody or control, or to permit inspection of premises. If you fail to attend,

you may be deemed guilty of contempt of Court and liable to payall losses and damages

caused by your failure to appear.
Please see Exhibit A attached hereto for information regarding the rights of the

person subject to this subpoena.

1

2

3

4

5

6

7

8

9

10

ITEMS TO BE PRODUCED:1 1

Your entire medical chart of TITINA FARRIS.12

October 29, 201913 Dated:

SCHUERING ZIMMERMAN & DOYLE, LLP14

15

Bv /s/ Thomas J. Dovle
THOMAS J. DOYLE
Nevada Bar No. 1120
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D. and LAPAROSCOPIC SURGERY OF
NEVADA, LLC

16

17

18

19

20

21

22

23

24

25

26
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1
EXHIBIT “A”

2
NEVADA RULES OF CIVIL PROCEDURE

3
RULE 45

4
(c) Protection of Persons Subject to Subpoena.

(1) A party or an attorney responsible for the issuance and service of a
subpoena shall take reasonable steps to avoid imposing undue burden or expense on a
person subject to that subpoena. The court on behalf of which the subpoena was issued
shall enforce this duty and impose upon the party or attorney in breach of this duty an
appropriate sanction, which may include, but is not limited to, lost earnings and a
reasonable attorney’s fee.

(2) (A) A person commanded to produce and permit inspection and copying
of designated books, papers, documents or tangible things, or inspection of premises
need not appear in person at the place of production or inspection unless commanded
to appear for deposition, hearing or trial.

(B) Subject to paragraph (d)(2) of this rule, a person commanded to
produce and permit inspection and copying may, within 14 days after service of the
subpoena or before the time specified for compliance if such time is less than 14 days
after service, serve upon the party or attorney designated in the subpoena written
objection to inspection or copying of any or all of the designated materials or of the
premises. If objection is made, the party serving the subpoena shall not be entitled to
inspect and copy the materials or inspect the premises except pursuant to an order of the
court by which the subpoena was issued. If objection has been made, the party serving
the subpoena may, upon notice to the person commanded to produce, move at any time
for an order to compel the production. Such an order to compel production shall protect
any person who is not a party or an officer of a party from significant expense resulting
from the inspection and copying commanded.

(3) (A) On timely motion, the court by which a subpoena was issued shall
quash or modify the subpoena if it:

5

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19
(i) fails to allow reasonable time for compliance;
(ii) requires a person who is not a party or an officer of a party to

travel to a place more than 100 miles from the place where
that person resides, is employed or regularly transacts
business in person, except that such a person may in order to
attend trial be commanded to travel from any such place
within the state in which the trial is held, or

(iii) requiresdisclosure of privileged orotherprotected matterand
no exception or waiver applies, or

(iv) subjects a person to undue burden.
(B) If a subpoena

20

21

22

23

24

25

0) requires disclosure of a trade secret or other confidential
research, development, or commercial information, or26
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00 requires disclosure of an unretained expert’s opinion or
information not describing specific events or occurrences in
dispute and resulting from the expert’s study made not at the
request of any party, the court may, to protect a person
subject to or affected by the subpoena, quash or modify the
subpoena or, if the party in whose behalf the subpoena is
issued shows a substantial need for the testimony or material
that cannot be otherwise met without undue hardship and
assures that the person to whom the subpoena is addressed
will be reasonably compensated, the court may order
appearance or production only upon specified conditions.

1

2

3

4

5

6

(d) Duties in Responding to Subpoena.
(1) A person responding to a subpoena to produce documents shall produce

them as they are kept in the usual court of business or shall organize and label them to
correspond with the categories in the demand.

(2) When information subject to a subpoena is withheld on a claim that it is
privileged or subject to protection as trial preparation materials, the claim shall be made
expressly and shall be supported by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party
to contest the claim.

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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CERTinCATE OF SERVICE1

Pursuant to NRCP 5(b), I certify that on the,

a true and correct copy of the foregoing:

TRIAL SUBPOENA - CIVIL REGULAR
was served as indicated below:

ay of October , 2019, service of2

3

4

5
IS served on all parties electronically pursuant to mandatory NEFCR 4(b);

served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to
follow by U.S. Mail;

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

6

7

8

9

10

1 1 Attorney
George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Representing
Plaintiffs

Phone/Fax/E-Mail
702/656-5814
Fax: 702/656-9820
hsadmin@handsullivan.com

12

13

14

Kimball Jones, Esq.
Jacob G. Leavitt, Esq.
BIGHORN LAW
716 S. Jones Boulevard
Las Vegas, NV 89107

Plaintiffs 702/333-1111
KimbalI@BighomLaw.com
Jacob@BighomLaw.com

15

16

17

18

19 \

\

An employee6f SchiAering Zimmerman &
Doyle, LLP
1737-10881

20

21

22

23

24

25

26

-5-
8A.App.1632



8A.App.1633
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ELECTRONICALLY SERVED
9/23/2019 3:13 PM 8A.App.1634

[DDWJ
THOMAS J. DOYLE
Nevada Bar No. U20
CHAD C. COUCHOT
Nevada Bar No. 12946
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825-6502
(916) 567-0400
Fax: 568-0400
Email: calendar@szs.com

1

2

3

4

5

6

KIM MANDELBAUM
Nevada Bar No.318
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106
(702) 367-1234
Email: filing@memlaw.net

7

8

9

10

1 1 Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

12

DISTRICT COURT13

CLARK COUNTY, NEVADA14

) CASE NO. A-16-739464-C
) DEPT. NO. 31

) DEFENDANTS BARRY RIVES, M.D.’S
) AND LAPAROSCOPIC SURGERY OF
) NEVADA, LLC’S FIFTH SUPPLEMENTTO
) NRCP 16.1 DISCLOSURE OF
) WITNESSES AND DOCUMENTS

TITINA FARRIS and PATRICK FARRIS15

)Plaintiffs16

17 vs.
BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.

18
)19
)

20

21

Under the authority of Rule 16.1(a)(1) of the Nevada Rules of Civil Procedure,

Defendants BARRY RIVES, M.D.and LAPAROSCOPIC SURGERYOF NEVADA, LLC hereby

submits this fifth supplemental list of witnesses and documents as follows (the new

information is in bold):

22

23

24

25

///26
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1 A. UST OF WITNESSES

2 Titina Farris
c/o George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Ms. Farris is expected to testify regarding the facts and circumstances giving rise

1.

3

4

5

6 to this action.
7 Patrick Farris

c/o George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Mr. Farris is expected to testify regarding the facts and circumstances giving rise

2.

8

9

10

11 to this action.
Barry Rives, M.D.
c/o Thomas J. Doyle
Schuering Zimmerman & Doyle, LLP
400 University Avenue
Sacramento, CA 95825

Dr. Rives is expected to testify regarding the facts and circumstances surrounding

this matter, including his care and treatment of Plaintiff Titina Farris.

Person Most Knowledgeable
Laparoscopic Surgery of Nevada
c/o Schuermg Zimmerman & Doyle, LLP
400 University Avenue
Sacramento, California 95825-6502

Person Most Knowledgeable for Laparoscopic Surgery of Nevada is expected to

testify regarding the facts and circumstances of the claims alleged in the Complaint and

alleged damages.

3.12

13

14

15

16

4.17

18

19

20

21

22

Person Most Knowledgeable
St. Rose Dominican - San Martin Campus
8280 West Warm Springs Road
Las Vegas, Nevada 89113

5.23

24

25

Person Most Knowledgeable for St. Rose Dominican - San Martin Campus is26
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1 expected to testifyregarding his/herexamination, treatment, diagnosisand overall health
conditions of Plaintiff.2

3 6. Bess Chang, M.D.
8530 W. Sunset Road
Las Vegas, NV 89113

Dr. Chang is expected to testify regarding his examination, treatment, diagnosis

and overall health conditions of Plaintiff.
Elizabeth Hamilton, M.D.
10001 Eastern Avenue, Ste. #200
Henderson, NV 89052

Dr.Hamilton isexpected to testifyregarding herexamination, treatment,diagnosis

and overall health conditions of Plaintiff.
Naomi Chaney, M.D.
5380 South Rainbow Blvd.
Las Vegas, NV 89118

Dr.Chaney is expected to testify regarding her examination, treatment, diagnosis

and overall health conditions of Plaintiff.

4

5

6

7 7.
8

9

10

11 8.

12

13

14

15 9. Person Most Knowledgeable
Desert Valley Therapy
6830 W. Oquendo, #101
Las Vegas, NV 89119

16

17

Person Most Knowledgeable for Desert Valley Therapy is expected to testify

regarding his/her examination, treatment, diagnosis and overall health conditions of

18

19

Plaintiff.20

10. Person Most Knowledgeable
Steinberg Diagnostic Medical Imaging Centers
9070 W. Post Road
Las Vegas, NV 89148

21

22

23

Person Most Knowledgeable for Steinberg Diagnostic Medical Imaging Centers is

expected to testify regarding his/herexamination, treatment,diagnosisand overall health

conditions of Plaintiff.

24

25

26
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1 11. Lowell Pender
(Son of Titina Farris)
3620 Mountain River Street
Las Vegas, NV 89129

2

3

4 Lowell Pender, is expected to testify regarding the facts and circumstances of the

claims alleged in the Complaint and alleged damages.
12. Addison Durham

(Brother of Titina Fanis
40 Montessori
Las Vegas, NV 89117

5

6

7

8

9 Addison Durham isexpected to testifyregarding thefactsand circumstancesof the

claims alleged in the Complaint and alleged damages.
13. Sky Prince

(Daughter of Titina Farris)
6450 Crystal Dew Drive
Las Vegas, NV 89118

10

1 1

12

13

Addison Durhamisexpected to testifyregarding the factsand circumstancesof the

claims alleged in the Complaint and alleged damages.
14. Steven Y. Chinn, M.D.

6950 W. Desert Inn Rd., #110
Las Vegas, NV 89117

Dr.Chinn isexpected to testify regarding hisexamination, treatment,diagnosisand

overall health conditions of Plaintiff.

14

15

16

17

18

19

Person Most Knowledgeable
Care Meridian
3391 N. Buffalo Drive
Las Vegas, NV 89129

15.20

21

22

Person Most Knowledgeable for Care Meridian is expected to testify regarding

his/her examination, treatment, diagnosis and overall health conditions of Plaintiff.
23

24

16. Gregg Ripplinger M.D.
10001 S Eastern Ave #201
Henderson, NV 89052
(702) 914-2420

25

26
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1 Dr. Ripplinger is expected to testify about the care, and treatment, and diagnosis

of Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
Thomas Gebhard, M.D.
2400 S Cimarron Rd Ste 100
Las Vegas, NV 89117
(702) 477-0772

2

3 17.
4

5

6 Dr. Gebhard is expected to testify about the care, and treatment, and diagnosis of Mrs.
Farris at St. Rose Dominican Hospital - San Martin Campus.7

8 18. Matthew Treinen D.O.
5495 S Rainbow Blvd Ste 203
Las Vegas , NV 89118
(702) 477-0772

9

10

Dr. Treinen is expected to testify about the care, find treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
Ravishankar Konchada M.D.
5495 S Rainbow Blvd, Suite 101
Las Vegas, NV, 89118
(702) 477-0772

1 1

12

13 19.
14

15

16 Dr. Konchada is expected to testify about the care, and treatment, and diagnosis

of Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.17

20. Tanveer Akbar M.D.
520 Fremont Street
Las Vegas, NV 89101
(702) 382-5200

18

19

20

Dr.Akbar isexpected to testifyabout thecare,and treatment,and diagnosis of Mrs.
Farris at St. Rose Dominican Hospital - San Martin Campus.

21

22

Kenneth Mooney M.D.
10001 S Eastern Avenue, Suite 203
Henderson, NV 89052
(702) 616-5915

23 21.

24

25

Dr. Mooney is expected to testify about the care, and treatment, and diagnosis of26
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1 Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
22. Alka Rebentish M.D.

6088 S Durango Drive 100
Las Vegas, NV 89113
(702) 380-4242

2

3

4

Dr. Rebentish is expected to testify about the care, and treatment, and diagnosis

of Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.

23. Arvin Gupta M.D.
6970 W Patrick Lane, Suite 140
Las Vegas, NV 89113
(702) 588-7077

5

6

7

8

9

Dr.Gupta is expected to testifyabout thecare,and treatment, and diagnosisof Mrs.

Fanis at St. Rose Dominican Hospital - San Martin Campus.
10

1 1

24. Ali Nauroz M.D.
657 N Town Center Drive
Las Vegas, NV 89144
(702) 233-7000

12

13

14

Dr. Nauroz is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.

25. Syed Zaidi M.D.
9280 W Sunset Road, Suite 320
Us Vegas, NV 89148
(702) 534-5464

15

16

17

18

19

Dr.Zaidi is expected to testifyabout the care, and treatment, and diagnosis of Mrs.
Farris at St. Rose Dominican Hospital - San Martin Campus.

26. Ashraf Osman M.D.
5380 S Rainbow Blvd, Suite 110
Las Vegas, NV 89118
(725) 333-8465

20

21

22

23

24

Dr. Osman is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
25

26

-6-
8A.App.1639



8A.App.1640

1 27. Charles McPherson M.D.
3121 Maryland Pkwy #502
Las Vegas, NV 89109
(208) 415-5795

2

3

4 Dr.McPherson is expected to testify about the care, and treatment, and diagnosis
of Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.

Teena Tandon M.D.
6970 W Patrick Lane, Suite 140
Las Vegas, NV 89113
(702) 588-7077

5

6 28.
7

8

9 Dr.Tandon is expected to testify about the care, and treatment, and diagnosis of
Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.

29. Farooq Shaikh M.D.
3880 S Jones Blvd
Las Vegas, NV 89103
(702) 636-6390

10

1 1

12

13

Dr. Shaikh is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
Howard Broder M.D.
2865 Siena Heights Drive, Suite 331
Henderson, NV 89052
(702) 407-0110

14

15

16 30.
17

18

Dr. Broder is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
19

20

31. Doreen Kibby PAC
2865 Siena Heights Drive, Suite 331
Henderson, NV 89052
(702) 407-0110

21

22

23

Dr. Kibby isexpected to testifyabout thecare,and treatment,and diagnosis of Mrs.
Farris at St. Rose Dominican Hospital - San Martin Campus.

24

25

26
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1 32. Herbert Cordero-Yordan M.D.
2300 Corporate Circle, # 100
Henderson, NV 89074
(702) 731-8224

2

3

Dr. Cordero-Yordan is expected to testify about the care, and treatment, and

diagnosis of Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.

Darren Wheeler, M.D.
4230 Burnham Avenue
Las Vegas, NV 89119
(702) 733-7866

4

5

33.6

7

8

Dr. Wheeler is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
9

10

B. DOCUMENTS11

Medical and billing records from Laparoscopic Surgery of Nevada1.12

(BR000001-BR000049).13

Medical records from St.Rose Dominican Hospital (previously produced by14 2.

plaintiffs.)15

Medical records from Dr. Barry Rives (previously produced by plaintiffs.)
Medical records from Dr.NoamiChange(previouslyproduced byplaintiffs.)

Medical records from Dr. Elizabeth Hamilton (previously produced by

3.16

17 4.
18 5.

plaintiffs.)19

6. Photographs of plaintiff Titina Farris (previously produced by plaintiffs.)
7. Medicaland billing records from DesertValleyTherapy(previouslyproduced

20

21

by plaintiffs.)22

Medical and billing records from Dr. Hamilton (previously produced by23 8 .

plaintiffs.)24

9. Medical and billing records from St. Rose Dominican Hospital - San Martin

Campus for July 2015 admission (previously produced by plaintiffs.)
25

26
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1 10. Medical and billing records from St. Rose Dominican Hospital - San Martin
Campus for July 2016 admission (previously produced by plaintiffs.)

11. Medical records from Dr. Chaney (previously produced by plaintiffs.)
12. Billing records from Dr. Chaney (previously produced by plaintiffs.)
13. Medical and billing records from Advanced Orthopedics & Sports Medicine

(previously produced by plaintiffs.)

14. Diagnostic films takenatSt. Rose Dominican Hospital (previouslyproduced

2

3

4

5

6

7

by plaintiffs.)8

15. Video of Titina Farris taken by Lowell Pender on April 15, 2015 (previously

produced by plaintiffs.)
16. Videos of Titina Farris, Patrick Farris, Addision Durham, Lowell Penderand

Sky Prince (previously produced by plaintiffs.)
17. Marriage certificate (previously produced by plaintiffs.)
18. Medical and billing records from Dr. Steven Y. Chinn (previously produced

9

10

11

12

13

14

by plaintiffs.)15

Medical and billing records from Care Meridian (previously produced by16 19.
plaintiffs.)17

Billing records from St. Rose Dominican Hospital - Siena Campus (BR-
SRDSB000001-BR-SRDSB000015);

Medical and billing records from Dr. Elizabeth Hamilton (BR-
HAMILTONOOOOOl -BR-HAMILTON000073);

Records of Bess Chang, M.D. (CHANG000001-CHANG000008) (CD will be

18 20.

19

21.20

21

22.22

mailed);23

23. Advanced Orthopedics &Sports Medicine (AOSM000001-AOSM000029)(CD

will be mailed);

24. Certificate of no imaging from Dr. Chang (CHANG-CNR-IMAGING000001-

24

25

26
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CHANG-CNR-IMAGING000002);

25. Medical records from Southern Nevada Pain Center (SNPC000001-
SNPC000051) (CD will be mailed);

26. Medical records from Internal Medicine of Spring Valley (1MSV000001-
IMSV000888) (CD will be mailed);

27. Medical records from Care Meridian (CM000001-CM000299) (CD will be

1

2

3

4

5

6

mailed);7

28. Certificate of no imaging from Dr. Hamilton (HAMILTON-CNR-
IMAGING000001-HAMILTON-CNR-IMAGING000002) (CD will be mailed);

29. Medical recordsfrom ATI PhysicalTherapy(ATI000001-ATI000081) (CDwill

8

9

10

be mailed);11

30. Medical records from St. Rose Dominican Hospital - Siena Campus (BR-
SRDSM000001-BR-SRDSM000927) (CD will be mailed);

31. Certificate of no imaging from St. Rose Dominican Hospital -Siena Campus

(BR-SRDM-CNR-IMAGING000001-BR-SRDM-CNR-IMAGING000002) (CD will be mailed);

32. Dr. Bart Carter’s expert report (previously produced);

33. Dr. Brian Juell’s expert report (previously produced);

34. Dr. Carter’s rebuttal expert report (previously produced);

35. Dr. Juell’s rebuttal expert report (previously produced);

36. Dr. Lance Stone’s rebuttal expert report (previously produced);

37. Sarah Larsen’s rebuttal expert report (previously produced);

38. Dr. Bruce Adomato’s rebuttal expert report (previously produced);

39. Dr. Kim Erlich’s rebuttal expert report (previously produced);

40. Dr. Scott Kush’s rebuttal expert report (previously produced);

41. Erik Volk’s rebuttal expert report (previously produced);

42. Dr. Erlich’s supplemental expert report;

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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43. Dr. Juell’s supplemental expert report;

44. Dr. Adornato’s supplemental expert report;

45. Dr. Adornato’s Stanford Profile;

46. Article:The Natural History of Chronic Painful Peripheral Neuropathy

in a Community Diabetes Population;
!

47. Article: The Natural History of Painful Diabetic Neuropathy - a 4-year

1

2

3

4

5

6

Study.7

Defendants reserve the right to supplement this list of documents as discovery

continues and to submit any exhibit of any other party. Said Defendants further reserve

the right toamend this list of witnesses, documents and tangible items should, during the

course of the discovery of this matter, additional witnesses and documentation become

known to defendants or defendants’ counsel.

8

9

10

1 1

Defendants hereby incorporate all

documents produced by the parties in their Early Case Conference Disclosures and

supplements by reference.
Dated:

12

13

14

15 September 23, 2019

SCHUERING ZIMMERMAN & DOYLE, LLP16

17

18 By
£H3D C. COUCHOT
Nevada Bar No. 12946
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

19

20

21

22

23

24

25

26
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CERTIFICATE OF SERVICE1

Pursuant to NRCP 5(b), I certify that on the day of September, 2019, service

of a true and correct copy of the foregoing:

DEFENDANTS BARRYRIVES, M.D.’SAND LAPAROSCOPICSURGERYOF NEVADA,
LLC’S FIFTH SUPPLEMENT TO NRCP 16.1 DISCLOSURE OF WITNESSES AND
DOCUMENTS

was served as indicated below:
served on all parties electronically pursuant to mandatory NEFCR 4(b);

2

3

4

5

6

served on all parties electronically pursuant to mandatoiy NEFCR 4(b) , exhibits to
follow by U.S. Mail;

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

IS7

8

9

10

1 1
Phone/Fax/E-Mail
702/656-5814
Fax: 702/656-9820
hsadmin@hcindsullivan.com

Representing

Plaintiff
Attorney

George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

12

13

14

15 702/333-1111
Kimball@BighomLaw.com
Jacob@BighomLaw.com

PlaintiffsKimball Jones, Esq.
Jacob G. Leavitt, Esq.
BIGHORN LAW
716 S. Jones Boulevard
Las Vegas, NV 89107

16

17

18

19
CfjtuaU-U20

An employee of Schuering Zimmerman
& Doyle, LLP
1737-10881

21

22

23

24

25

26
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ELECTRONICALLY SERVED
11/15/2018 4:02 PM 8A.App.1647

[DOE]
THOMAS J. DOYLE
Nevada Bar No. 1120
CHAD C. COUCHOT
Nevada Bar No. 12946
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825-6502
(916) 567-0400
Fax: 568-0400
Email: calendar@szs.com

1

2

3

4

5

6

KIM MANDELBAUM
Nevada Bar No. 318
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106
(702) 367-1234
Email: filing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

7

8

9

10

1 1

12

DISTRICT COURT13

CLARK COUNTY, NEVADA14

) CASE NO. A-16-739464-C
) DEPT. NO. 31

TITINA FARRIS and PATRICK FARRIS15

)Plaintiffs,16
) DEFENDANTS BARRY J. RIVES, M.D.
) AND LAPAROSCOPIC SURGERY OF
) NEVADA, LLC’S INITIAL DISCLOSURE
) OF EXPERT WITNESSES AND REPORTS

17 vs.
18 BARRY RIVES, M.D.; LAPAROSCOPIC

SURGERY OF NEVADA, LLC, et al., )
)19
)Defendants.
)20

21

Pursuant to NRCP 16.1 (a)(2) and (3), Defendants hereby disclose the names of all

expert witnesses and information as follows:

RETAINED EXPERTS

22

23

24

25 1. Bart Carter, M.D., P.C.
2240 West 16th Street
Safford, AZ 8554626

-1-
8A.App.1647

Case Number: A-16-739464-C



8A.App.1648

Dr. Carter is a general surgeon and will testily as to the issues relating to the

standard of care, causation and damages, if any. Dr. Carter’s report, Curriculum Vitae

including publication history, fee schedule and list of deposition/trial testimony are

attached hereto as Exhibit A.
Dr. Carter charges $2,000 for deposition testimony.
Dr. Carter charges $3,500 a day of trial testimony.
2. Brian E. Juell, M.D.

6554 S. McCarran Blvd., Suite B
Reno, Nevada 89509

Dr. Juell isageneral surgeonand will testilyas to the issues relating to the standard

of care, causation and damages, if any. Dr. Juell’s report including fee schedule and list

of deposition/trial testimony and Curriculum Vitae including publication history are

attached hereto as Exhibit B.
Dr. Juell charges $1,000 an hour for deposition testimony (with a one hour

1

2

3

4

5

6

7

8

9

10

1 1

12

13

minimum).14

Dr.Juell charges $1,500 an hour for trial testimony (with an eight hour minimum).
NON-RETAINED EXPERTS

15

16

See NRCP 16.1 disclosures.17 1.
Defendants reserve the right to call any experts identified byany other party to this18

19 action.
Ill20

21 III

III22

III23

24 III
25 III

III26

-2-
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The above expert witnesses may not be the only ones called by defendants to

testify. Defendants reserve the right to later name other expert witnesses prior to trial.

Defendants also reserve the right to call to testify at trial expert witnesses not named

whose testimony is needed to aid in the trial of this action and/or to refute and rebut the

contentions and testimony of plaintiffs expert witnesses.
Dated:

1

2

3

4

5

November 15, 20186

SCHUERING ZIMMERMAN & DOYLE, LLP7

8

By9
OCHAD C. COUCHOT

Nevada Bar No. 12946
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRYJ. RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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CERTIFICATE OF SERVICE1

is'*'Pursuant to NRCP 5(b), I certify that on the

of a true and correct copy of the foregoing:

DEFENDANTS BARRY J. RIVES, M.D. AND LAPAROSCOPIC SURGERY OF
NEVADA, LLC’S INITIAL DISCLOSURE OF EXPERT WITNESSES AND REPORTS

was served as indicated below:
served on all parties electronically pursuant to mandatory NEFCR 4(b);

served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to
follow by U.S. Mail;

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

day of November , 2018, service2

3

4

5
0

6

7

8

9

10

1 1 Phone/Fax/E-Mail

702/656-5814
Fax: 702/656-9820
hsadmin@handsullivan.co

Representing

Plaintiff
Attorney

George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

12

13
m

14
15

CaiimM16
An employee of Schuering Zimmerman &
Doyle, LLP
1737-10881

17

18

19

20

21

22

23

24

25

26
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DISTRICT COURT1

CLARK COUNTY, NEVADA2

3

4

5 TITINA FARRIS and PATRICK )
FARRIS )

6 )
Plaintiffs )

)7
) Case No.
) A16-739464

vs.
8

)
9 BARRY RIVES, M.D.;

LAPAROSCOPIC SURGERY OF
10 NEVADA, LLC, etal.,

)
)

)
)

11 Defendants. )

12

13

14

15 DEPOSITION OF NAOMI L. CHANEY, M.D.

16 LAS VEGAS, NEVADA

17 THURSDAY, MAY 9, 2019

18

19

20

21

22

23

24 REPORTED BY: KATHERINE M. SILVA, CCR #203
JOB NO: 543933

25
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NAOMI L. CHANEY, M.D. - 05/09/2019

Page 4Page 2
1 LAS VEGAS,NEVADA THURSDAY,MAY9,2019

9:54 o'clock am
-oGo-

(The court reporter wasrelieved
ofherduties under Rule
30(b)(4)ofthe Nevada Rules of
CivilProcedure.)

DEPOSITION OFNAOMIL.CHANEY,M.D.,
2 taken at 3770 Howard Hughes Parkway, Suite 300,
3 Las Vegas,Nevada onTHURSDAY,MAY 9,2019 at
4 9:54 o'clock am,before KalherineM.Silva,
5 Certified Reporter, in and for the State of
6 Nevada.

1
2
3
4
5
67
78 APPEARANCES:

9 For the plaintiff 8 V\hereupon-
PITEGOFFLAWOFFICE10 NAOMIL. CHANEY,M.D.

10 having been first duly sworn to testify to the
11 truth,whole truth,andnothing but the truth,
12 was examined and testified as follcws:

9
BY: JEFF PITEGOFF,ESQ.

330 East Charleston Boulevard
Suite100

11

Las Vegas, Nevada 8910412
1313 For the defendants:

SCHUERING ZIMMERMAN & DOYLE, LLP
BY: CHAD C. COUCHOT,ESQ.
400UniversityAvenue

Sacramento, California 95825

EXAMINATION
15 BYMR.COUCHOT:
16 Q. Please state yourname for the record?
17 A NaomiLee Chaney.
18 Q. And,Dr.Chaney, you are a physician?
19 A Yes.
20 Q. What is your specialty?
21 A Internalmedicine.
22 Q. Approximately howmany depositionshave
23 yougiveninthe past?
24 A This would be my third.
25 Q. Okay. So since this is your third

14 14

15

16
17
18
19
20
21
22
23
24
25

Page 5Page 3
1 deposition,I'mgoing to runthroughtheground
2 rules that you’veprobably heard before just to
3 make sure weare both onthe same page.

The most important thingto keep in
5 mindduringthe deposition is thatKathy,our
6 court reporter, has the difficult task of writing
7 down every singlewordthat we say.

So ifwe were to speak over each other,
9 as we do innormal conversation,itmakes her job

10 difficult or impossible to do.
So we have to make a conscious effort,

12 even thoughifs an unnaturalway of speaking, to
13 allowthe person to finish their sentence before
14 we start talking.

I N D E X1
2 Witness: NAOMIL. CHANEY,M.D.

PAGE3 EXAMINATION
4 BY: Mr. 4 4
5
6
7

8E X H I B I T S
9 NUMBER DESCRIPTION

10 Exhibit 1 Notice
11 Exhibit 2 Medical records

8
PAGE

10
1110

12
13
14

Does that make sense?1515
16 A Yes.
17 Q. You took an oath,ifs the same oath
18 that youwoiid take to tell the truth in front of
19 a judge or jury.

16
17
18
19

Does thatmake sense?2020
21 A Yes.
22 Q. \Ne cant just-we can't speak at the
23 same time. V\fe also can’t communicateingestures
24 or uh-huhorunt-uh because while itmakes
25 perfect sense inperson,it does notmakemuch

21
22
23
24
25

Litigation Services | 800-330-1112
www.litigationservices.com
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NAOMI L. CHANEY, M.D. - 05/09/2019

Page 6 Page 8
1 sensewhenwe arereading the record, okay?
2 A Yes.
3 Q. \Ne can take a break at any point I'm
4 going to trymy very best tonot take very long,
5 but this is not anendurance test by any means.
6 So letme knowifyou want totake a breakat any
7 point, okay?
8 A Okay.
9 Q. Ifsmy obligation to ask youclear

10 questions. I'mnot a physician. Iwillprobably
11 ask questions thatdo not make sense at some
12 point.

1 yousawMrs.Fanis,tothe best of your
2 recollection?
3 A Ithink three weeks ago,two weeksago.
4 Q. Ionlyhave records thatgo through
5 Marchof last year.
6 Can yougiveme your best estimate of
7 how many timesMs.Farris has been seenhyour
8 office since that time?
9 A Two.

10 Q. Two times, okay.
11 So there was a recent appointment about
12 four weeks ago?
13 A Two to three weeks ago.
14 Q. Thank you.
15 Two tothree weeks ago and thenthere
16 was probably one other appointment in the interim
17 between that appointmentandMarch of 2018?
18 A Yes.
19 Q. Okay. Are you still herprimary care
20 physician?
21 A Yes.
22 Q. Okay. Are you aware that Mrs.Farris
23 and her husbandhave filed a lawsuit against
24 Dr.Barry Rives?
25 A Yes.

Please ask me for clarification. If
14 you donot ask me for clarification,I'mgoing to
15 assumemy questionmade sense, is that lair?
16 A Yes.
17 Q. Okay. Do youunderstandthe difference
18 betweena guess and anestimate?

Let me give you a little example. A
20 guessis something that's complete speculation
21 and an estimate is something based infad

So, for example, ifwe said howlong is
23 this table,youcouldgive meanestimate,butif
24 I said how long is the table inmy office, that
25 would be a complete guess.

13

19

22

Page 7 Page 9
1 Does that make sense? 1 Q. Okay. Have you ever discussed the

2 lawsuitwithMrs.Farris or her husband?
3 A Discussed?
4 Q. Icanbe a littlebit more specific.
5 Have you ever hadany conversations
6 with them where they asked youyour opinion about
7 the merits of their lawsuit or anything to that
8 affect?
9 A V\fe have nothad discussions about the

10 merit of the lawsuit.
11 Q. Okay. And what ms the context of the
12 discussions that youdidhave withher about the
13 lawsuit?
14 A That she was having a lawsuit.
15 Q. Did she ever ask you anyofyour
16 opinions related to the lawsuit inany way?
17 A No.
18 Q. Okay. Have you ever spoken to
19 Mrs.Farris's counsel, her andher husband’s
20 counsel,Ishould say?
21 A Idonfthinklhave. So letme
22 clarify onthat
23 Q. Sure.
24 A Ithinkhe came tomyoffice topick up
25 the records.

2 A Yes.
3 Q. Okay. SoI'mgoingto ask youprobably
4 duringthedeposition togive some estimates,but
5 Idont wantyouto guess atanything,okay?
6 A Yes.
7 Q. All right. At some point you'll have
8 an opportunity tolook atihe transcriptof your
9 deposition. You can make any changes to it.

However, ifyou made a change that
11 actuallymatters to this lawsuit as opposed to a
12 typographical one, that couldbe commentedupon
13 at trial. Okay?
14 A Yes.
15 Q. Any reason why youcannot give your
16 best testimony here today?
17 A No.
18 Q. Okay. Ae youaware ofthe fact
19 that -

10

20 Or doyouknow Titina Farris?
21 A Yes.
22 Q. Okay. She was yourpatient for a
23 numberofyears;is thatcorrect?
24 A She ismy patient.
25 Q. Alright. V\henwas thelast timethat

Litigation Services | 800-330-1112
www.litigationservices.com
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Page 12Page 10
1 apatient since approximately 2013?
2 A Iwould say 2013.
3 Q. Okay. Verygood.
4 A SoIstartedwith this particular
5 insurance product in, Ibelieve, 2012. So they
6 became patients under this insurance product. So
7 it would be 2012 and foiward,butI'mnot sure if
8 it was 2012.
9 Q. And the insurance product is the MGM?

10 A Direct Care.
11 Q. Got it.
12 Okay. So it had to be after 2012 or
13 2012 or later, but you believe it was probably
14 2013?
15 A Yes.
16 Q. Okay. Very good.
17 So since this is the first note that we
18 have,why don't we focus onthis point intime
19 and kind ofmove forward fromthere.
20 Can you tellme what Mrs.Farris's
21 active medical problems were at the point of this
22 noteonJune 19th, 2014?
23 A She hasdiabetes, she has chronic pain,
24 she has neuropathy, shehas high cholesterol and
25 bloodpressure.

1 Q. Got it.
Did you ever have aconversation2

3 with —
And are you speaking about George Hand:4

5 do youknow?
6 A Idon't know.
7 Q. Okay.
8 A But there was no conversations.
9 Q. Very good.

10 A It was like handing things over.
11 Q. Okay. Very good.

Wienapproximately did Mrs. Fanis
13 establish care with you?
14 A 20141believe.
15 Q. Okay. Now, if youwouldn't mind
16 looking-

12

Actualy lets mark these as exhibits.
(Exhibits1&2marked)

Q. (BYMR. COUCHOT) Okay. So the first
20 note that Ifound in the recoids thatI
21 subpoenaed from your office was from June 19,
22 2014. That’s thenote on top of Exhibit 2, but
23 the chief complaint is refill. So to me that
24 suggests that shehad-that was not the
25 establishedcare visit.

17
18
19

Page 13Page 11
1 Q. Wiat were her current medications at
2 that point?
3 A Wiat is written dcwn is the Cymbalta,
4 Gabapentin,Dilantin, Lisinopril,Metformin, the
5 narcotic Onglyza, Pravastatin and she wouldn't
6 have been onboth theLisinopril andthe
7 Valsartan, so she wouldbe on one or the other.
8 Q. Okay. You described them as narcotics.
9 There’s two entries for Norcos.

Are those medications that would bein
11 the alternative, or is she on two different
12 dosages?
13 A No, she would be on one or the other.
14 Q. Okay. And what was the purposeof the
15 pain-thenarcotic pain medications at that
16 point?
17 A She complained of back pain.
18 Q. Okay. Wiat was your understanding of
19 the cause of the chronic pain problem that you
20 described as a current medical problem?
21 A She cametomypractice onthis
22 medication.
23 Q. Okay. And was thatbackpainor was-
24 A Back pain.
25 Q. Okay. Got it.

1 Is that a fair assumption?
2 A That would be correct.
3 Q. Okay. Do youhave an estimate of how
4 long Mrs.Farris had been a patient of youis as
5 of June 19, 2014?
6 Does that makesense?
7 A No. You are asking me when did she
8 establish and howlong has she been seen prior to
9 this date?

10 Q. Yes. And ifit is 2014, 1 dont need
11 anything more specific.
12 A No, I don't think it was 2014.
13 Wiatever, the noteshould be there.
14 Q. This is the earliest note Ihave in the
15 chart, and ifs not a big issue tome whether-
16 when the first presentation was, but I'mjust
17 wondering ifyouhappen to know.
18 So the first one lwas able to findwas
19 June of 2014.
20 A Okay.
21 Q. Sodo you have any independent-
22 A Iwould say2013. ImeanIdid not
23 reviewthe charts beforeI came.
24 Q. Okay. Verygood.
25 But your best estimate is shehad been

10

Litigation Services | 800-330-1112
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Page 14 Page 16
And did youmention shehad a diagnosis

2 of neuropathy at that point?
3 A The Gabapentin and the Cymbalta are
4 typically used for neuropathy as well.
5 Q. And what were the symptoms that she had
6 that led to that diagnosis of neuropathy?
7 A Vtfienpeople complain ofpain or burning
8 in their feet.
9 Q. So what I'mgetting at is do we knew

10 specifically if it was in the feet or inthe arms
11 or both or are youableto tell me?
12 A It was-she didn't complain of things
13 in her arms.
14 Q. Okay. So shehad a diagnosis of
15 neuropathy at thatpoint based oncomplaints of
16 painh the feet?
17 A Uh-huh.
18 Q. Is that a yes?
19 A Yes.
20 Q. Thankyou.

Okay. Iwanttoskiptothenext
22 presentationwhich is-actually it's two
23 presentations forward inthis note, ifs August
24 20, 2014. If youcouldfind that note for me.
25 A Yes.

1 insulin reqiiring. She has complaints of
2 peripheral neuropathy, and complaints ofback
3 pain.
4 Q. Okay. V\hatdidyoumeanby
5 longstanding history ofnoncompliance?
6 A As a physician,whenweare treating
7 patients andwe make recommendations andthings
8 aren'tfollcwed-whichisvery commonwithmany
9 patients for various reasons. So making that

10 statement in thatnote Bke that would notI
11 think fairly represent a patient.

I think it sounds harsh as ifthey are
13 intending not to comply-
14 Q. Sure.
15 A -with the recommendations.
16 Q. AndIdon't think anyone would infer
17 that she was intending herselfharm.
18 A Right.
19 Q. But is that a statement indicating that
20 you were givinghertreatmentrecommendations and
21 she wasnotfollowing them?
22 A It would be a statement that Imade
23 recommendations and it appeared that shedid not
24 follow them.
25 Q. Okay. And that hadbeen the case for

1

12

21

Page 15 Page 17
1 Q. Okay. Can you readfor me the history
2 ofpresent illness portion ofyour note?
3 A Patient is here in interval followup.
4 She has type-
5 Q. Letmepauseyoufor onesecond. She's
6 writing dewneverysingle ward and we tend to
7 read fast so ifyou can slow down just a little
8 bit. Sorry.
9 A Patient is here in interval followup.

10 She has known typetwo diabetes, insulin
11 requiring, wth a long-standing history of
12 noncompliance.

1 some time asevidenced by the fact that you chose
2 todescribeit as a longstanding history;
3 correct?
4 A Correct.
5 Q. Okay. What type ofhealthproblems can
6 resultfrom uncontrolled diabetes?
7 A There are somany.
8 Q. Eye problems?
9 A Yes.

10 Q. Kidney problems?
11 A Yes.
12 Q. Could it lead to endstage renal
13 disease?
14 A Yes.
15 Q. Is the fact that Mrs. Farris had
16 hypertension significant when considering the
17 problems associatedwithuncontrolled diabetes?
18 A Couldyou repeat that?
19 Q. Is the fact that Mrs. Farris had
20 hypertension significant in considering the fact
21 that she had uncontrolled diabetes?
22 A The question Ithink youare asking is
23 is it problematic that shehas highblood
24 pressure anddiabetes that's not uncontrolled-
25 Q. Yes.

13 Shehas peripheral neuropathy with a
14 history of back pain. MRIofthe lumbar spine
15 was unreveaBng for anypathology. She's tried
16 to treat her pain symptomswith Ibuprofen without
17 improvement. Thepatientalso requires Norco.

Q. Is thatan accurate reflection of her
19 medical condition as reported to you at the time?

A Could youplease restate the question?
Q. Sure.

18

20
21
22 Is that an accurate statement of her
23 history of present illness as youunderstood it
24 at the time?
25 A The patienthas type 2 diabetes,

Litigation Services | 800-330-1112
www.litigationservices.com

8A.App.1656



8A.App.1657

NAOMI L. CHANEY, M.D. - 05/09/2019

Page 20Page 18
1 Q. Oh,I'msorry,I'mtalking about as of
2 January 2015.

1 A - is that a problem?
2 Q. Yes.
3 A Yes.
4 Q. And why is that?
5 A Itputsherat adcftional risk factors
6 for otherproblems like heartdisease.
7 Q. Okay. Iwant to fast forward to
8 January 5th of 2015. Ibelieve that's the next
9 note in the chart. If youcould find that for

10 me.

Wasneuropathy anactiveproblem at3
4 that point?
5 A Yes.
6 Q. Was she still taking painmedications?
7 A Yes.
8 Q. And did your assessments at that point
9 still include chronic pain?

10 A Yes.
11 Q. Do youknowthe specific pain
12 complaints that were associatedwithherchronic
13 pain at thatpoint?
14 A Back pain, leg pain.
15 Q. Gotit.
16 Al right. Iwant to skip forward to
17 February 8, 2015. Ifyou couldfindthat note
18 for me,it'sthe next one, and actually the
19 quality of the copy is such that I cant tellif
20 it's February6thor February 15th. Perhaps you
21 can tell.
22 A Icant tell.
23 Q. All right. My best esthiate is it’s
24 February 6th so we'll go withthat date.
25 Can youplease read thehistory of

Can youplease read thehistory of
12 present illness inthis portion of the note?
13 A The patient is here in interval follow
14 up. She requires refils onher medication. The
15 patient is not monitoring her blood glucose ona
16 regular basis. IVe askedthepatient toplease
17 document her blood glucose and she can text me
18 hernumbers. She reports foil compliance with
19 all medications.
20 Q. Alright. Howwasherdiabetesbeing
21 managed at that point; is she controlled,well
22 controlled,not controlled?
23 A Iwouldhave to look at the associated
24 labs,butIthinkit wouldbe fair to say during
25 the time thatshehas beenmypatient shehas not

11

Page 21Page 19
1 present illness portion of that note forme?
2 A The patient is here in interval follow
3 up. She requires refils onherpain medication.
4 She hashistory of type2 diabetes,insulin
5 required, notwellcontrolled.
6 Historically she's reluctant to see
7 physicians and developed diabeticneuropathy as a
8 consequence. She has a longstanding history of
9 tow back painwith anormalMRI.

10 Shehasneuropathywhich has been
11 improved withCymbatta. Shehas some tachycardia
12 today without complaining of chestpain or chest
13 pressure.
14 She's been seen by a cardiologist
15 during a hospitalevaluation for chest pain. She
16 underwent a stress test whichwas normal.
17 Q. Is ityour understanding that the
18 neuropathy that was affectingher legs was a
19 consequence ofheruncontrolled diabetes?
20 A Please repeat.
21 Q. Was it yourunderstanding at that point
22 that thepaincomplaints thatshehad inher legs
23 were a result of neuropathy due to uncontrolled
24 diabetes?
25 A Yes.

1 been controlled.
2 Q. Okay.
3 A DidIanswer that?
4 Q. Yes, thafssufficient, thanks.
5 A Okay.
6 Q. And thenotementions that you asked
7 herto send you her glucose levels. Wiatisthe
8 purpose of that?
9 A Ido this commonlywithmy patients who

10 aren't controlled. So Titina isnot unusual in
11 thatIoffer additional aocess to me.

My goal is that we rapidy get them
13 controlled, and soI'd like themto give me their
14 glucose numbers before breakfast and before
15 dinnerand then we can rampup insulin and see if
16 we can titrate her so she's controlled.
17 Q. And didshe complywiththat
18 recommendation?
19 A She did.
20 Q. And atthis pointintime,is
21 Mrs.Farris continuingtocomplain of pain?
22 A Yes.
23 Q. And isneuropathy an active problem?
24 A She'smanaged currentlyby apain
25 managementspecials!

12
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1 Q. Okay. Your notementionsthatshe was
2 reluctant tosee some specialists. Wiich
3 specialists was shereluctant to see?
4 A VWienIfirstmet Titina and she
5 complained of chestpain,Ihad recommended at
6 thattimethatshegototheER. She seemed
7 fearful about going to the ER,anddidn't, and
8 then did go back there.

So Idon't knowwhat Titina is
10 thinking,but she appeared to be fearfulof going
11 to doctors.
12 Q. And thatwas an issue that shehad had
13 since she established care wth you in
14 approximately 2014?
15 A Ijust remember that first time when
16 she cane to the office and she complained of
17 symptoms and then whenIreferred her and she
18 didn't go,Icarittell you why she didn't go.

Ican tell youthatwhenI've talked to
20 themabout it,it'susually about financials.
21 Q. Okay. But at thispointintime when
22 youperceivedher being fearful of beingtreated
23 and you referred her to the emergency department,
24 that was before the hospitalization at issue in
25 this lawsuit;is that right?

1 decisionnot to followthrough,as for as you
2 know?
3 A Those are the ansv\ers that they gave
4 me.
5 Q. Got it

Andwhat is the purpose of being-
\Afell,what is thepurpose ofthe

8 referral to the endocrinologist, from yoir
9 perspective?

10 A V\fell,ifIcant achieve the
11 appropriate goals,thenIneed another layer of
12 assistance for thepatient.
13 Q. And soendocrinology would be basically
14 a higher level of care for diabetes management,
15 is that fairto say?
16 A Yes.
17 Q. And what about the cardiology referral,
18 what is thepurpose of that?
19 A She has lotsof risk factors.
20 Q. And that recommendation-

Those recommendationstoendocrinology
22 and cardiology,those precededJuly of 2015,fair
23 tosay?
24 A July of 2015 isimportant because-
25 Q. That's whenthe hospitalization at

6
7

9

19

21
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1 A That's correct. 1 issue was.

2 A Okay.
3 Q. Okay.
4 A So July is when the incident occurred?
5 Q. Yes.
6 A Okay. And you are askingme what
7 question again?
8 Q. Ifthose referrals to endocrinology and
9 cardiology began before July of 2015;is that

10 correct?
11 A Thafs whatit states. The referrals
12 wculdbeinthere.
13 Q. Okay. Very good.

Ifwe couldmove forward to the next
15 note in the chart,it'sMarch 5, 2015. Canyou
16 read thehistory ofpresent ilness portionof
17 thatnote for me?
18 A The patientwas asked to come in today
19 for further evaluation,secondary toherblood
20 work. Theblood work demonstrates abnormal
21 control of her blood glucose. Hercholesterol is
22 elevatedas wellashertriglyoerides.

Prolonged discussionwith the patient
24 ofa hemoglobinA1c of12.3. Discussion about
25 referral toendocrinologist. Patient agrees to

2 Q. Okay. V\hat was thepurpose-I'm
3 sorry.

So going back. \Ahenyoumentioned she
5 was reluctant to see physicians,were you
6 speaking about anything inadditiontothe
7 referral to the emergency department for the
8 complaint of chest painor was thatsolely--
9 A Itwould be the referrals. Sol

4

10 referred Titina inthe past to cardiology. I
11 referred her to endocrinologymultiple times.
12 Q. Did she comply with those
13 recommendations to go to cardiology or
14 endocrinology?
15 A No.
16 Q. Do you have anunderstanding as towhy
17 she didnotfollowthroughwith those
18 recommendations?
19 A Ithink it was multifactorial.
20 Q. And what is yourunderstanding of the
21 various factors?
22 A VtfienI've talkedto themoverthis
23 particular issue, itwas financial largely,
24 transportation.
25 Q. Any other issuesthat factoredintoher

14
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1 states thather blood glucose has improved and is
2 not regularly sending meher numbers,

i explained to the patient that I’m
4 more than wiling to participate in improving her
5 diabetes. She complains of shoulder pain. She
6 requires refills.
7 Q. Okay. Is that common aboutnot
8 regularly sending me hernumbers meaning that
9 she's not sending you her glucose levels as you

10 haddirectedher todo?
11 A That'snot uncommonfor patients to
12 fall off.
13 Q. I understand.
14 A Okay.
15 Q. But that'swhat thatmeans;is that
16 correct?
17 A Yes.
18 Q. Okay. And at that point you
19 remained control-excuse me,youremained
20 concerned about her-thecontrol or lackof
21 control of herdiabetes. Is that fair to say?
22 A Yes.
23 Q. V\hat v\iere your assessments at that
24 point?
25 A Type two diabetes not controlled,

I redouble her efforts.

I've explained to the patient I cannot
3 emphasize enough the need for improved control.
4 I've askedthe patient toplease send me her
5 readings. She agrees.

She requires refills onmedication. V\fe
7 discussed Crestor,mandatory thatwe improve her
8 cholesterol profile.
9 Q. Wienyou say that you cannot emphasize

10 enoughtheneedfor improved control,whatare
II you tellingMrs. Farris to make that point?
12 A That.
13 Q. You are telling her-
14 A Icannot emphasizeenough. Like I'm
15 very straightforward.
16 Q. And are you artioiating that thereare
17 certain adverse consequences that are likely to
18 followif she doesnot impro\© her uncontrolled
19 diabetes?
20 A leant tell youwhatIsaidon that
21 day.
22 Q. Can youtell me what youwould
23 typically tell a patient in this situation based
24 on the-your interpretationofthe remarks in
25 your note?

2
3

6
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1 polyneuropathy anddiabetes, chronic pain
2 syndrome,hypertension.
3 Q. Alright. V\fe canmove onto the next
4 note,May 5,2015.
5 A Okay.
6 Q. Can you please read the history of
7 present illness portion of thenote?
8 A Yes. Patient is here ininterval
9 followup. She requires refils and would like
10 to have relief from thepainhher shoulder.

Iexplained to the patient that her
12 diabetes has not been well controlled and she
13 does require improved diabetic control and
14 clearance from cardiology. She'sreluctant. She
15 reports that she is fully compliant with all
16 medications.
17 Q. So at that point her — ifs fair to
18 say her diabetes was poorly controlled?
19 A Yes.
20 Q. It sounds like youlikedogs because
21 there's a very specific description of the types
22 of dogsshehas.
23 A Yes, Ilikedogs a lot, and I think
24 they are a good support for the patient.
25 Q. Alright. Wiatisyour-

1 A Iwould comment about the diseases that
2 you outlined earlier.
3 Q. Alright. Wds there acontrol about
4 her cholesterol at that point?
5 A Was her cholesterol controlled?
6 Q. No. I'm sorry.

Wasthere a concern about her
8 cholesterol at that point?
9 A Yes.

10 Q. Okay. Howdoes that factor into your
11 concerns about her diabetic management, if at
12 all?
13 A Well, it increasesher risk forheart
14 disease.
15 Q. The A1c level of12.3, is thatan
16 abnormal value?
17 A Yes.
18 Q. WiatsignificancedoesanA1cof12.3
19 have to you as a internal medicine physician?
20 A That she'snot controlled and she's at
21 risk for other problems.
22 Q. Ifwecan moveonto the next note,
23 April3rd,2015. Can you please read the?
24 A Patient is here on interval followup.
25 She requiresrefils onhermedication. Patient

7
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What wasyoir thoughtprocessat the

2 time about the cause other shoulder pain?
3 A Icant comment on whatIthought then.
4 Q. Okay. Did you at some point refer her
5 to anorthopedic surgeon for complaints of the
6 shoulderpain?
7 A By the nextnote, it appears Idid.
8 Q. Okay. And its my understanding that
9 she was referred to Dr.Yee;is that right?

10 A V\feH, the fact that she saw him and
11 that was inmy note,which is interestingbecause
12 Idont typically refer to Dr. Yee.
13 Q. But it appears that she was seen by an
14 orthopedic surgeon withregardto the complaints
15 of her-of her pain inhershoulder; is that
16 right?
17 A Yes.
18 Q. Okay. And did youcome to an
19 understanding of what was thecauseof thepain
20 in theshoulder based on the assessments of the
21 orthopedic surgeon who evaluated her?
22 A She states left shoulder impingement
23 syndrome.
24 Q. And do you have an opinion as tothe
25 etiology ofthe shoulder impingement syndrome;

1 1 Q. Alright. Couldyouplease read the
2 history of present illness portion of that note?
3 A Patient is here in interval follow up
4 for labs performed in preparation for surgery.
5 IVe explained to the patient that although her
6 A1c isimproved, she continues to demonstrate
7 poor control. Ihaveadvised the patient that
8 she must see anendocrinologist. She states that
9 she's in agreement.

She also has had an elevated white
11 count, and reports that she has a cough that is
12 nonproductive. She also receiveda steroid
13 injection which may cause elevation of white
14 count.
15 Q. At that point her diabetes is still
16 poorly controlled?
17 A Thafswhatlwrote.
18 Q. And that's your belief?
19 A Yes.
20 Q. And did she end up seeing an
21 endocrinologist as she agreedto doat that
22 point?
23 A No.
24 Q. Do youhave an understanding as towhy
25 she didnot see anendocrinologist?

10
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1 was it traumatic,was it caused by a chronic
2 illness or anything like that?
3 MR. PITEGOFF: Objection, speculation,
4 foundation. Calls for an expert opinion.
5 Q. (BY MR COUCHOT) Yes.
6 So youcan go ahead and answer if you
7 have an answer,but ifyou wouldhaveto
8 speculate, just let me know.
9 A Could you ask thequestion again?

10 Q. Sure.
11 Did you come to any understanding about
12 the etiology of the left shoulder impingement
13 syndrome?
14 MR.PfTEGOFF: Same objections.
15 THEWITNESS: Idefinitelywould not
16 associate it with her diabetes.
17 Q. (BY MR. COUCHOT) Okay. Did you have
18 any understandingof thecause of it whatsoever?
19 A Unt-uh.
20 Q. Thafs a no?
21 A No.
22 Q. Okay. Ifwecouldmove on to the note,
23 the Jine4,2015,and letme knowwhenyouhave
24 that note.
25 A Ihave it.

1 A The reasons asI previously outlined.
Q. Alright. Ifwecouldmove onto the

3 next note, June 30, 2015.
My beief, based on review of your

5 records, is that thiswas the last time that you
6 saw her prior to the surgery at issue in this
7 lawsuit.

2

4

Do you haveany reason to believe8
9 otherwise?

10 A No.
11 Q. Okay. Can you read the history of
12 present illness portionof that note for me
13 please?
14 A Patient is here in interval followup.
15 As we are movinginto the holidays, she's here
16 early,requires refillson her painmedication.
17 She has notcontacted me with respect to her
18 numbers, butagrees thatshewill try again. She
19 has been referred to theendocrinologist. She
20 reports that she’s been fully compliant with all
21 her medications.
22 Q. What v\ere her current medical problems
23 at that point intime?
24 A It wouldbe the same.
25 Q. Diabetes, hypertension, neuropathy,
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Imean I don't knowwhy,but they

2 learned tomanage her feet over time themselves.
3 So Idon't know if that isa reflection of that
4 continued injury.
5 Q. Okay. And thereasonwhyIask, ifwe
6 can flip forward to the nextnote that I have in
7 these records is from August 2nd,2017 and your
8 assessments on thesecondpage of the note
9 include diabetic foot ulcer andI'mwondering if

10 wearespeaking about thesamecondition that
11 Mrs.Faniswas treated for at Spring Valley
12 Hospital Medical Center in February of 2017 or if
13 that is something else?
14 A VMiatIremember is that Titina had an
15 injury toher foot fromthetime that shecame
16 out of the surgery and it slowly healed. She did
17 not ha\re a new diabetic foot ulcer, as for as I'm
18 aware,and Iwould askher often to look at her
19 feet.
20 Q. Okay. Can youplease read slowly the
21 history of present illness portion of your
22 August 2nd,2017 note?
23 A Patient is here on interval followup
24 to discuss the results of the labs and pap smear.
25 The results were very ooncemingarri this was

11 chronic pain?
2 A Yes.
3 Q. Okay. And would those also be your
4 assessments at that point, those same, type 2
5 diabetes, uncontrolled chronicpainsyndrome,
6 hypertension?
7 A Yes.
8 Q. Alright. A that point was she
9 continuing to regUariy take narcotic pain

10 medicationtor foot pain?
11 A Yes, and back pain.
12 Q. And back pain, okay.

There are some records in your chart
14 fromSpring Valley Hospital Medical Center that
15 have to dowththe treatment ofanuloer onthe
16 foot in February of 2017.

Do you remember Mrs. Farris having that

13

17
18 issue?

A Iremember she hadan ulcer in her foot
20 after shehadbeendischarged fromthe rehab
21 after she had the surgery andwas injured during
22 that surgery.

Q. Okay. And do you have an understanding
24 of whether that foot ulcer wasdue to-was that
25 a diabetic foot ulcer or something else ordo you

19

23

Page 37Page 35
1 conveyed to the patient She has diabetes that
2 is not controlled. She has lipid levels that
3 place her atrisk for spontaneous pancreatitis.
4 V\fe discussedthis at length. She's under the
5 care of the wound care specialist and understands
6 that the wound care is compromisedwith elevated
7 glucose. V\fe talked about al these items at
8 length.

1 know?
2 A My impression then- I'm going to read
3 this.
4 Q. Okay. This is actually the Spring
5 Valley Hospital note. Idid not —

V\fe could look for your note if you
7 thinkit would behelpful to find your note in
8 that timeperiod.
9 A Titina went that day-she came

10 earlier thatday to my office witha fullness
11 here that seemed to suddenly come on.
12 Q. One second. You are pointing to-
13 A Amass on her left anterior chest,as I
14 recall, and she was very distraught andwe
15 weren't sure what the etiology was,and she was
16 sent ever to the hospital.

In terms of their documentation ofher
18 left heel,Iwouldnot sayitwasadiabetic foot
19 ulcer. \Afoat I believe-

What Iremember was that after shecame
21 out ofthe hospital, shehadwounds in her feet
22 that were slow to heel and shehad been referred
23 out for weurd careandshewasseeing podiatry
24 anditwasslowtohealanditwas-itwasa
25 burxJenforhertogo-

6

So thatwould support what I was saying9
10 earlier.
11 Q. Okay.
12 A The patient defers going to the
13 endocrinologist/cardiologist at this time. She
14 will redouble her efforts in terms of managing
15 her blood glucose. She hasmy number and she is
16 to text me her numbers daily. She agrees with
17 the plan.
18 She is alsoseeing thewellness coach.
19 Her urine is abnormal, but she hasno symptoms.
20 \Ne wil repeat urine in light of her history of C
21 diff.

17

20

22 Q. Thank you.
23 Andwhenyousay the resultswere very
24 concerning, what results were you referring to?
25 A Based on this,Iwould think it woiid
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1 be her triglycerides.
2 Q. Andwhat Is significantabouther
3 triglycerides?
4 A You can have spontaneous pancreatitis
5 with triglycerides greater than 800.
6 Q. And was the poor control of her
7 diabetes affecting her ability to heal at that
8 point, forher foot wound toheal?
9 A Idont knowwhyher foot wound didn't

10 heal well. Elevated glucose WDuid make it hander
11 toheal.
12 Q. Okay. And itwas your concern that the
13 wound care-
14 \Ahen you say that the wound carewas
15 compromisedwithelevated glucose levels,isit
16 fair to saythat you were concernedthather
17 ability to heal was compromised by the fact that
18 her diabeteswas poorly controlled?
19 A Iwould be concerned about any wounds
20 in any person if their sugar levelswere
21 elevated.
22 Q. Okay. And whatdoes itmeanwhenshe
23 says that-whenyousay that Mrs.Farris has
24 deferred going to a cardiologist or
25 endocrindogst?

I it's March 22nd, 2018.
Can youpleaseslowly read thehistory

3 of present illness portion of that note?
4 A The patient was asked to come in with
5 her husbandfor frank discussion regarding
6 noncomplianoe withrecommendations. I've
7 explained againmy concern aswe received
8 notification fromthe endocrhologisfs office
9 regarding two schedules and one no show.

As a consequence, they will not
II reschedule the patient again. Idid discuss with
12 the patient if their inability to go to cither
13 physicians include barrier,financial baniers,
14 that then wewill attempt to manage the diabetes
15 togetherbyhavingdaily interactiononglucose
16 readings andtitrate upwith short acting.

Additionally, the patient will need to
18 be on chdesterd-lowering medications as I
19 explained that she's at highrisk of pancreatitis
20 and quite frankly death.

V\fe wil needtomove the patient
22 forwardtocardiology,but in themeantime her
23 goals are to lower the glucose readings. Wfeekly
24 medications would be helpful, but place the
25 patient risk for pancreatitis and, therefore,we

2

10

17
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1 A Ifs very vaguewhat Iwroteso Icant
2 tell you what exactly was said. Iwould imagine
3 it would besimilar towhat we've talked about
4 multiple times whichis that I’d like her to do
5 and that shehad barriers for financial reasons,
6 transportation.
7 Q. Okay. VMiat were your assessments at
8 thatpoint?
9 A Chronicbody pain,diabetes,

10 neuropathy, diabetic foot ulcer,dyslipidemia,
11 abnormal urine.

1 must get theglucose dcwn with insulin and other
2 agents beforewe can switch her. They state that
3 they will try.

Additionally, Iexplained to the
5 patient the practice will no longer write for
6 chronic painmedication. She will have to
7 establish a pain management specialist.
8 Q. Okay. And so is it fair to sayyou
9 offeredheradditional ways fayoutohelp

10 closely manage her diabetes in light ofthe fact
11 that she hadnot seen anendocrinologist? Is
12 that a fair reading of this note?
13 A Uh-huh.

4

SoIwould not say the diabetic foot
13 ulcer wouldhave been the right-if Iwas to be
14 very like-had plenty of time, Iwould just say
15 ulcer.
16 Q. Okay. Is itfair tosaythat you don't
17 have an opinion as to the etiology ofthat foot
18 ulcer?
19 A As I said earlier,what Iremember is
20 that she left the hospital andthe rehab and when
21 she came and presented to me,she had wounds on
22 her feet.
23 Q. Okay. The last-

The most reoent note that Ihave is the
25 last one in that stack. If youcould turn to it,

12

14 Q. Yes?
15 A Yes.
16 Q. Okay. And did she takeadvantage of
17 Ihose opportunities that youpresented-
18 A Yes.
19 Q. - toher?
20 And please explainwhat exactly she
21 did?
22 A So during that time,because of the
23 ongoing issues, andmy discussionswithPatrick
24 and Trtina,Istopped and paused down and just
25 tried to imaginewhat they were going through

24
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1 A Historically that wouldappearto be
2 the case, butevery timewe talked,it didseem
3 like she wasgoing to tryor- 1don't believe
4 that anybody doesn’twant toget better.

So shewould send me her numbers,v\e
6 would talk about what she ate.
7 Q. Sure,Iunderstandthat.

But inyour experience as a physician,
9 is a patients past behavioran indication of

10 generally speaking abouthew they will behalf h
11 the future?
12 A Peopledo surprise me at times and
13 that’s what we go for as physicians that they are
14 going to try and do things better. So I have
15 patients all the time thatdo things better.
16 Q. Okay. And is itfairtosaythat
17 normally when a patient'sbehavior changes
18 significantly it'sdueto some type of
19 significant healthproblems such as the
20 hospitalization thatMrs.Fanis went-
21 underwent inJuly of 2015?

MR. PITEGOFF: Objection, form,
23 speculation, foundation. Youcan answer.
24 Q. (BY MR.COUCHOT) Does that question
25 make sense?

1 withher notbeingableto walk,the things that
2 were occurring ather home, andwhatIdid is I
3 combedthrough my medicationcloset andIlooked
4 for a copay cards thatwould give them a zero
5 dollar copay andIoffered them samples of any
6 insulin becauseIbelieved themwhen they toldme
7 that they couldn'tgo for financial reasons.
8 So myhope at that time was ifIcould
9 offset the moneythat they would have to spend

10 with the medications, thenthey could then start
11 going to the specialists.
12 Q. And did they?
13 A VNfell,during thattime thenumbers that
14 she texted me were improving, that's my
15 recollection, andherdaughter at thattrnehad
16 moved inandshe'saveganandshewashelping
17 hermake meals which helped Patrick a lot
18 Q. $o-
19 A So there appeared to be a strong plan
20 inplace where they were beingoffloaded withthe
21 help of herdaughter, her adult daughter,that
22 hadmoved inwithpreparing meals.
23 So Patrick wasn'tresponsible thenfor
24 making the meals and then the numbers that she
25 was reporting to me were quite good.

5

8

22
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1 Q. And so was it your assessment at that
2 point that she nolongerneeded to be seenby an
3 endocrinologist orcardiologist?
4 A Never.
5 Q. I'm sony,that was --
6 A Iwouldalways wanther to seethe
7 subspecialistandIwas attempting to get the
8 numbers controlled.

\Nr\enIwouldtalk to Tina andPatrick
10 about this, what struck me about them isI call
11 themglass half full people. So they look at a
12 situation and they always feel thatthey canmake
13 it better.

1 A No.
2 Q. Okay. So-
3 MR.PITEGOFF: Unintelligible,add that
4 one.

THE WITNESS: Your question I feelyou
6 areasking is doI see people typically change
7 after a major event. The answer is sometimes yes
8 and sometimes no.

V\foatIdefinitely remember after the
10 surgery- after the incidentwhen she came to my
11 office withdropped foot, after she learned how
12 towalk again,is that they were very motivated
13 and her mainmotivationat that time was tohave
14 the takedown of the stoma. So whatIremember is
15 Patrick andher were very motivated.
16 Q. (BYMR. COUCHOT) And didherdiabetes
17 management improve at that point during the time
18 when Mrs. Farris was very motivated?
19 A ft seemed to, yes. So whatIremember
20 was -andIdon't havetheinformation right in
21 frontofme. They were very motivated so they
22 couldhave the surgery for thestoma-for it to
23 be taken down.
24 Q. Okay. And after the colostomywas
25 taken down,did she continuehyour- from your

5

99

So even this last appointment that I
15 had withher andherhemoglobinA1c was better,
16 worse thanthis one,butbetterthanprevious,
17 she still feels that she can get controlofit.

And soI'd say: Titina,we've tried it
19 this way for a long time new,wehave tomove it
20 ina different directionso she agreed.

Q. And it soundslike she was historically
22 inagreementwithyourtreatment recommendations
23 but that didn't necessarily reflect thatshe
24 would actually follow those recommendations. Is
25 that fair tosay?

14

18
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1 perspectivetobe motivated inchanging her
2 control ofher medical conditions?
3 A She appearedto bemotivated and,you
4 know,so during this time situations would occir

5 like she passed a fecal massfromher rectal
6 stumpthat was very traumatizing, she endedup
7 having C diffwithmultiple visits,multiple
8 other doctors.
9 So it wasn’t like she was seeing me and

10 that was it,it was lots of things involved.
11 Q. Sure.
12 But as ofMarch 22nd, 2018, youthought
13 thathermanagement of her chronic illnesses
14 posed her at a high riskof pancreatitis and
15 death, fair to say?
16 A Yes.
17 Q. Okay. So your notementions that you
18 offered to have daily interactionwithherwith
19 regard toher diabetesmanagement.
20 Did she subsequently ha\£ daily
21 interactionwith you?
22 A Yes.
23 Q. And does that continue to thisday?
24 A No.
25 Q. Howlong was she having daily

1 A That she'llsee-whatIexplainedto
2 her isher insurance hasput outa reallyneat
3 product, it's called Onduo wherethey will-
4 they will-

MR.PfTEGOFF: Can youspell that?
THEWTTNESS: Yes. O-rvd-u-o.

5
6

So it's a product thathas been putout
8 by MGMwherepatients who have diabetes that
9 isn't controlled have access to a team of support

10 whichwould be people that would talk tothem:
11 Hi,we noticed your sugar isn'tgoing well,what
12 are you eating? V\friat is going on?

And then ififsnot controlled,
14 they'll ramp itupup to an endocrinologist and
15 they wllgive her a continuous glucose monitor
16 system.

7

13

So this clearly shows sometimes there’s
18 a team approach thathas tohappen, a layered
19 approach,toget adiabetic controlled.

Sowe senther for that andthat just
21 literally came outinApril andItoldher about
22 that and thenwe aregoingtotry together into
23 another endocrinologistandwe toldherwe would
24 make the appointments forher.
25 Q. Okay. So that product that you

17

20
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1 described was-began April of 2019;is that
2 right?
3 A Yeah,it just literally a monthor so
4 ago.
5 Q. Okay. So at this point ifs too
6 earlierto assess her progress with thatnew
7 program?
8 A Idon’t evenknewif ifs been
9 implemented. V\fe talked aboutit Youhave to

10 have a smartphone and a computer.
11 Q. Okay. The past medical history stated
12 in theMarch22nd, 2018 includes chronic diabetic
13 ulcer-multiple referrals.
14 Did she have diabetic ulcers as ofthat
15 time?
16 A Idontknow.
17 Q. Do youknowwhat the origin of that
18 past medicalhistory as notedinyour note comes
19 from?
20 A VNfell, she had anJeer. The only ulcer
21 thatIknowofisaftershe was inthehospital
22 and she hasdiabetes. So it wouldbe more
23 correct formetosay ulcer.
24 Q. Okay. Andmultiplereferrals. V\hat
25 referrals is thatreferring to?

1 interaction with you?
2 A Iwould saymaybe a month.
3 Q. Okay. What,if anything,has changed
4 withMrs.Farris’smedical condition since this
5 dayofMarch22nd,2018?
6 A V\fell,hertriglyoerides are better.
7 Q. Do you remember the last value- the
8 last A1c value?
9 A 500,which is bad,but it's lower than

10 800.
11 Q. How was she doing otherwise?
12 How,if at all,had she changed from
13 the way she presented to you inMarch of 2018?
14 A Her diabetes isnot controlled, but it
15 is improved. She was hopeful that the dietary
16 changes that she hadimplemented withher
17 daughter andthe fact that she’s lost weight
18 would show amuchbetterpicture.
19 She was very optimistic that the
20 numbers would be good this last time andthen
21 whenwe talked aboutit,they were better,but
22 they are still not at goal. So shewanted to fry
23 toagah andIaskedher let’s justpleasemove
24 this forwardand she agreed.
25 Q. And what does thatmean?
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1 grossly different after she came out of the
2 hospital.
3 Q. Okay. And do youhave an opinionasto
4 the etiology of the footdrop?
5 A \Afell, she did not have foot drop
6 before.
7 Q. Iunderstand that,but do youhave an
8 opinion as to the specific etiology of the foot
9 drop?

10 A No, sir.
11 Q. Okay. Now, you had mentioned that you
12 don'twant to describeMrs.Fanis as a
13 noncompliant patient
14 Is it fair to say you would prefer not
15 to describe any patient in those terms?
16 A Ithink theword noncompliant in this
17 particular case would-has a negative
18 connotation. Ifeel it's important that people
19 understand that when people dont comply there's
20 lots of reasons why andI try to figure out why
21 so we can overcomethem.
22 Q. I understand that.
23 But is your hesitance to describe
24 Mrs.Fanis as anoncompliant patient dueto the
25 feet that you believed that there may be a very

1 A A!ofthe referrals that youwould see
2 in the things thatI sent.
3 Q. Do youhaveany recollection of any
4 specific referrals with regard to the ulcer aside
5 from the wound care treatment?
6 A No, there would beno other. Iwould
7 probably-what I've talkedto her also in the
8 past and we actually did an arterial ultrasound.
9 Iwantedtomake sure she didn't have compromised

10 blood flow inher lower extremities and that was
11 partly why Iwanted her to see a cardiologist.
12 Q. Okay. Did she takeadvantage of those
13 copay cards that you gave her?
14 A Uh-huh.
15 Q. Is that a yes?
16 A Yes.
17 Q. And the samples of insuSn, did she
18 utilize those, do you know?
19 A Yes.
20 Q. Okay. Thereis apast medical history
21 reported ofDupuytren's--
22 A Contracture.
23 Q. V\friichisadifficiJtwordforme. It's
24 Ckr-p-u-y-t-r-e-n-s.
25 Can youtell me your understanding of
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1 good reason why she's been unable to comply, is
2 that what you are telling me?
3 A \Afell, Ihavemore than one non-of
4 patients whose sugars aren't well controlled.
5 Q. Sure.
6 A And when Italk to them about it, asI
7 said,Idontdothis justwithTrtina,I'vedone
8 this with many of my uncontrolled insulin-using
9 diabetics. Ifind that there's emotional

10 overlays.
11 So oneparticularperson,whenItalked
12 to her about it, then she hadsharedwith me that
13 her sonhad died and there's a lot of other
14 things going on.
15 Q. Sure.
16 A So Trtina and herhusband are very
17 private people. I cannot tell youwhy-Idon't
18 knowwhy. I justdon'twant to make any
19 assumptions abouther.
20 Q. Absolutely.
21 A That's it.
22 Q. But objecthuely speaking, shehad a
23 history of noncompliance with treatment
24 recommendations,feir tosay?
25 A Yes.

1 her history with regard to that diagnosis?
2 A Wiat Iremember is that she came to the
3 office and she hadbeenassessed by outside
4 physicians for this case and talked to them about
5 the Dupuytren's contracture and she went like
6 this. So Iwasn't awareof it until just
7 recently.
8 Q. Okay. So do you have any opinion asto
9 the etiology of that condition?

10 A No.
11 Q. Okay. Is rtfair to describe
12 Mrs. Farris as a consistently noncompliant
13 patient throughout the years that you treated
14 her?
15 A Idont want to use theword
16 noncompliant but she did not complywith
17 recommendations.
18 Q. Okay. Was critical care neuropathy,as
19 documented insome of your notes including the
20 March 22nd,2018 note, is that a diagnosis that
21 you e\rer made?
22 A Ithink ldid make that and it was her
23 presentationafter she came out of the skilled
24 nursing fedlity and itwasn'tdoneobjectively,
25 it was subjectively, but herpresentation was
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1 Q. Okay. Is she still using a walker at
2 this point?
3 A Iwouldsaymost of thetimeIalways
4 see herwith a walker, yes. She still has drop
5 foot.
6 Q. Inone foot; correct?
7 A One foot.
8 Q. Do youknowher weight at this point?
9 A Off the top ofmyhead. no. Let me see

10 what she ishere.

1 Q. Do youtreat her for depression?
2 A She's on Cymbalta.
3 Q. Andthat’s aprescription that you
4 write?
5 A Right, but it's also used for
6 neuropathy.
7 Q. And,sure, that'spartof the reason
8 Fm asking.
9 A Got it. Iwould say that it's not
10 something we really go into.
11 Q. So it's not acomplaint that she
12 regularly raiseswith you?
13 A Right. I thinkmy focus is always-
14 like ifIhave a whole set of problemsIhave to
15 deal w'th, ifs the diabetes and the cholesterol
16 thatI'mreally focusing on.
17 Q. Okay. So diabetes and cholesterol
18 wouldbe the focus of your concerns that you
19 address withMrs.Fanis in your appointments
20 with her, is that fair to say?
21 A Uh-huh.
22 Q. Yes?
23 A Yes.
24 Q. Okay. A the last time you sawher,I
25 want to askyouifyou feel sheneeds certain

Q. Thafsokay. It was 162-
A Iwould say 140.
Q. Okay. So she's lost a littlebit of

11
12
13
14 weight?
15 A Yes.
16 Q. Okay. What is thecurrent stateofher
17 anxiety problem,do youknow?
18 Does she still have an anxietyproblem?
19 A Is she anxious at times? V\fe don't talk
20 about the anxietymuchnow. V\fe haven't discussed
21 that.
22 Q. So it's not a complaint that she's
23 raised to you lately?
24 A V\fell,no, she didn't say I'manxious.
25 Ithink they havea lotofthings going on.
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1 Q. Sure.
2 Is she being- is she receiving any
3 medications foranxiety?
4 A It says alprazolam, but I dont think
5 I've written that for a while.
6 Q. Okay. So as far as you are aware,
7 anxiety is not an ongoing medical problemfor
8 Ms.Farris?
9 A Iwould say ifsnot a major issue for

10 her.
11 Q. Alright. V\foat about depression?
12 What is the stateofherdepressionat
13 this point, as far as you know?
14 A Trtina and her husband are very private
15 peopleso if I were to ask them directly: Are
16 you depressed or are you anxious-1meanIhad
17 kind of characterized before she's like a glass
18 half foil. They always try tomake things
19 better, youknow.
20 Q. Sure.
21 A SoIWDuld say thatwhenthey describe
22 situations to me, I geta sense that there's a
23 lotof anxiety-provokingsituations,but she
24 doesn't come inand sayshe's anxious, she's
25 hopeful.

1 things, okay?
2 Do you believe that sheneeds bilateral
3 customfootorthoses?
4 A Yes.
5 Q. Amanual wheelchair?
6 A Iwould think shewould need it at
7 times,yes.
8 Q. Power wheelchair?
9 A V\fe don't talk often abouther

10 activities of daily living, v\hat she does in the
11 house, a lot So Iwould have toquestion heron
12 that.

WhenIwatchher walk and howshe has
14 to step up her leg because of the dropped foot, I
15 would imagine it would tire her out. She has
16 thin legs. Soher walking appears to take
17 effort

13

SoIwould imagineduring thecourse of
19 the day a person would like to sit and if she
20 needs a power wheelchair, it would- she would
21 have togo throughquestions,specifically about
22 that,but Icould see that.
23 Q. So are yousaying,yes,you dobelieve
24 that-
25 A Yes.

18
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1 atherfeet?
2 Q. Yes.
3 MR.PITEGOFF: I'll objectto
4 speculationand foundation andcalls for expert
5 opinion.
6 Q. (BYMR COUCHOT) You can still answer.
7 Do you believe, asher treating
8 physician, that she needs a daily attendant to
9 visualize her heels to assess for pressure ulcers

10 and impaired tissue integrity?
11 A Ithink that Titina and her husband are
12 capable of assessing her feet. Iam not dear
13 what personal attendantsdo and shemay need a
14 personal attendant She never comes to the
15 office alone.

I Q. - or youdon't knov\?
Okay. Does she need a wheelchair

3 assessable van with portable ramps, in your
4 opinion?
5 A Idon't have an opinion
6 Q. Alright. HowaboutaHoyerlift.is
7 that something sheneeds, in your opinion?
8 A Wnat is a Hoyer lift?
9 Q. Ifs one of those lifts-

10 A Like someone is paralyzed andthey lift
II them out andput them in apod?
12 Q. Ifs the bedside lift where you go from
13 asitting positionand theHoyer lift lifts the
14 person andputs themin the bed?
15 A V\fell, she walks. Idon't know.
16 Q. \Afouldthatbeano?
17 A Iwould say I haveno opinion.
18 Q. If she asked you to order a Hoyer lift,
19 would you do that?
20 A No.
21 Q. Okay. Because you don't thinkifs
22 indicated?
23 A \Afell, she would have to tell me why.
24 Like she might tell me a story that she needs it.
25 Q. No, Iunderstand that.

2

16 Q. Okay. So fair to say that youdo not
17 believe sheneeds a daily attendant, a person for
18 daily attendant care, tovisualize her heels to
19 assess for pressure ulcers and impaired tissue
20 integrity?

MR PITEGOFF: Objection to form.

THE WITNESS: Specifically?
23 Q. (BY MR COUCHOT) Yes, specifically
24 that.

21
22

Fair to say you do not believe she25
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1 needs that?
2 A Ithink Titina andherhusband are
3 capable of looking at her feet.
4 Q. Okay. V\faat about pressure relief ankle
5 foot orthoses fornighttime use, do you
6 believe-
7 A Yes.
8 Q. Okay. Vtfiat about pain management,
9 ongoing pain management treatment by a pain

10 management specialists,do youbelievesheneeds
11 that?
12 A Absolutely.
13 Q. Wiat about aplastic surgery
14 consultation? Do you believe sheneeds that?
15 A Yes.
16 Q. Wiat for?
17 A V\fell, she had a hernia onher abdomen
18 and then shehad the revision,and shehas this
19 largeweakness inher abdominal wall.
20 Q. What about an orthopedic consiitation,
21 do you believe sheneeds that?

MR PITEGOFF: CanIjust have a
23 standing objection to the foundation, form, calls
24 for anexpert opinion?

MR COUCHOT: Sure.

1 A But barring a conversation ofhowhard
2 it is for her to get inher bed at the end of the
3 day, those are the discussions we've never had.
4 Q. Okay. But what I'm asking is based on
5 your inderstanding, as you sit here todayof her
6 medical condtion, the complaints that she
7 needs-that she's made to you,do you-would
8 you say that she needs these wthout having to
9 further discuss the issue with her?

10 A No.
11 Q. Alright.
12 A I do not think so.
13 Q. And what about thepower wheelchair?
14 Do you believe-you said yes earlier, but
15 now-
16 A Yes.
17 Q. Okay. Alright. Wiat about a
18 personal care attendant? Do youbelieve she
19 needs that?
20 A Wiat does apersonal care attendant do?
21 Q. Well,how about a daily attendant to
22 visualize the heels and assess forpressure
23 ulcers and impaired tissue integrity? Do you
24 thinksheneeds that?
25 A That is someone outsideof her looking

22

25
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1 MR. PITEGOFF: Go ahead andanswer.
2 That way ldon'thave to interrupt each time.
3 THEWITNESS: l think shewouldbenefit
4 from seeing an orthopedist.
5 Q. (BY MR COUCHOT) To address which
6 specific issue?
7 A I'mnot anorthopedist. Seeinga
8 physiatrist perhaps about hermobility, how she
9 canwalk, exercising.

10 Q. Okay. So youthinkPM and R would be a
11 more appropriate recommendation thanan
12 orthopedic surgeon-
13 A Yes.
14 Q. -fromthe perspective of an internal
15 medicine physician?
16 A Yes.
17 Q. Okay. What-
18 A Ithink shewouldbenefit fromthat.
19 Q. V\hat about psychology orpsychiatry
20 consultations, do you think those are required
21 fix Ms. Farris?
22 A Yes.
23 Q. What about podiatry?
24 A Yes.
25 Q. Adietitian consultation?

1 and Ididn'tget her to the endocrinologist, it
2 wouldn't-1 wouldn't focus onthat.
3 Q. Got it Biggerpriorities?
4 A Yes.
5 Q. Okay. Carpal tunnel release, do you
6 think that's a procedure that's indicated forher
7 at this point?
8 A Idont know.
9 MR. COUCHOT: Okay. Idont haveany

10 other questions for you.
11 Thank you very much.
12 THEWITNESS: You are welcome.
13 MR COUCHOT: So I'mgoing to pay you
14 fix anhour and ahalf of your time, is that
15 okay?

THEWITNESS: Yes.
MR PITEGOFF: V\fell,Ihave one

18 question. Ithink youactually earliermentioned
19 it. Ijustwanted to make sure.

In your records you didn't note that
21 therewas any foot drop prior to the surgery in
22 July of 2015?

16
17

20

23 THEWITNESS: Shehadno footdrop.
MR PITEGOFF: Then I've got nothing24

25 more. Thanks.
Page 63 Page 65

1 A Yes.
2 Q. Physical therapy?
3 A Yes.
4 Q. Occupational therapy?
5 A V\fe haven’t talkeda lot about her hands
6 soIdont have acomment on that. It doesn’t-
7 Q. Don't know,is that a fair answer?
8 A Don't know.
9 Q. Alright. Massage therapy?

10 A Yes.
11 Q. Axjpuncture?
12 A Yes.
13 Q. Continued wound care?
14 A Last timeI looked at her foot it was
15 okay.
16 Q. So not at this point?
17 A Not at this point.
18 Q. Trigger point injections?
19 A Yes.
20 Q. Is there anyreasonwhy thereweren't
21 recommendations fatriggerpoint injections in
22 the past considering that she'shadan ongoing
23 issue with backpain for- since at least 2014?
24 A \AfeH,I think my focus mainly was the
25 diabetes. So if Iwereto bring in that as well,

1 MR. COUCHOT: So,Dr.Chaney,as
2 customary tor a treating physician, Iwill pay
3 youfayourtime. Ithink if-
4 Youmentioned youdon't have a standand
5 rate and I suggested $500 anhour. Is that
6 acceptable to you?
7 THEWITNESS: Yes.
8 MR. COUCHOT: Okay. Will you send me a
9 W-9 so that Ican issue a check to you?

10 THE WITNESS: Yes.
11 MR COUCHOT: Okay. Thank you. That's
12 it.
13 THE WITNESS: Thank you.

THE COURT REPORTER: Do youwant a14
15 copy?
16 MR PITEGOFF: Youknow what, letme
17 ask George.
18 Yes, he doeswant one.

(READANDSIGN NOT REQUESTED)
(Thereupon thedeposition was
concluded at 11:07a.m.)

19
20
21
22
23
24
25
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43 COUNTY OF CLARK )

4 I, KatherineM. Silva, acertified oourt
5 reporter, ClarkCounty, State of Nevada,do
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7 deposition of the witness, NAOMI L.CHANEY, M.D.,
8 commencing on THURSDAY,MAY 9, 2019, at 9:54
9 o'clockam.
10 That prior tobeing examined the witness was
11 bymediiy sworn to testify to the truth.ThatI
12 thereafter transcribed my said shorthand notes into
13 typewriting and that the typewritten transcript
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15 accurate transcriptionof said shorthand notes.
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17 or employeeofan attorney or counsel of anyof
18 the parties, nor arelative oremployee of an
19 attorneyorcounsel involved in said action, nor
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1 MEMORANDUM OF POINTS AND AUTHORITIES
2 I. STATEMENT OF RELEVANT FACTS
3

Plaintiff Titina Farris was a patient of Defendants. Defendant RIVES, while performing
4

surgery on Plaintiff, negligently cut her colon. Thereafter, RIVES failed to adequately repair the colon5
and sanitize the abdominal cavity. RIVES then failed to recommend any surgery to repair the6

punctured colon for twelve (12) days, during which time Plaintiff was on the verge of death due to the7

8 predictable sepsis that ensued as a result of RIVES initial negligence. As a further result of RIVES
9 negligence, Plaintiff developed “bilateral foot drop” and now cannot walk without assistance.

10
Defendants intend to call Defendant Dr. Barry Rives to testify a second time in this matter-

11
despite Dr. Rives already providing over six (6) hours of trial testimony in this matter. In order to12
ensure that Dr. Rives does not exceed the scope of his testimony, or violate the agreement which was13

already reached between the parties and this Court in this matter (noting that Dr. Rives will not opine14

15 on topics already addressed in his previous trial testimony), Plaintiffs’ bring this Trial Brief to Limit
16 Dr. Rives’ Testimony.
17

II. LEGAL ARGUMENT AND ANALYSIS
18

A. Dr. Rives Cannot Testify as an “Expert” in this Matter.19
Defendant Rives has not been named as a testifying expert in this matter. See Defendant’s 16.120

Disclosure, attached hereto as Exhibit “1.”21

22 At Dr. Rives’ deposition, Defense Counsel repeatedly objected and/or would not allow Dr.
23 Rives to answer questions deemed as “expert” opinion. The following are several such examples:
24

Q And she goes on to state, "The mesh was 8 not well incorporated. I could see the
purple plastic tackers." Do you have an opinion as to why, assuming this is correct, the
mesh was not well incorporated when she operated on the 16th?
MR. COUCHOT: Objection. Calls for speculation. Lacks foundation. Calls for an expert
opinion.

25

26

27

28 Q Further down, it says, "Underlying this 25 was what appeared to be the transverse
colon with about a quarter size or about a 2.5 to 3 cm hole with semi chronic
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appearing edges. Around it, there was active leak of green feculent material and free
air". Do you have an opinion as to when that hole appeared that I'm referring to, 2.5 to
3 centimeter hole?
MR. COUCHOT: Objection. Calls for speculation. Seeks expert opinion. I'm not
going to let him give a retrospect of the analysis. If he had thoughts about what he was
doing at the time, I mean, I think you're entitled to that.

1

2

3

4

5 Q Do you have an opinion as to timeframe where the reoperation would have avoided
a colostomy to the patient?
MR. COUCHOT: Objection. Lacks foundation. Calls for an expert opinion.6

7
Q Dr. Rives, what is your understanding of the standard of care applicable to the
treatment of this patient.
MR. COUCHOT: Well, I am going to object. It calls for an expert opinion-
MR. HAND: Well let me define it.
BY MR. HAND: Q Would it be a reasonable physician under the circumstances? Does
that sound-
A It sounds vaguely like that. There are some parts regarding the community, herein, et
cetera, et cetera. Vague.
Q So do you feel or have the opinion that you met the standard of care in your treatment
of Mrs. Farris?
EURBGS: I'm going to object. Again, we're not going to disclose him as an expert
opinion. I will let you answer that narrow question, though, as to whether you believe
you reached the standard of care -- or whether you were within the standard of care.

8

9

10

11

12

13

14

15
Q Do you have any opinion as to the cause of these holes in the bowel?
MR. COUCHOT: Objection. Calls for an expert opinion. I'm not going to let you
answer if — but do you have an opinion?
THE WITNESS: It's hard to say without speculation. He mentions ulceration. And his
differential includes ischemia, rare diverticulitis and/or prior procedures of surgery.
Other than that, I can't comment.

16

17

18

19
See Deposition of Defendant Rives, attached hereto as Exhibit “2,” at Pages 74:7-15,
74:24-75:13, 78:7-11, 96:13-97:8, 99:2-11. (Emphasis added).20

21
Given Defendants’ position at deposition, it is clear they have waived any right to have Dr.

22
Rives testify as an expert in this matter.23

Moreover, the Court has noted that opinions on Standard of Care must come from medical24

25 experts, “We conclude that medical expert testimony regarding standard of care and causation must

26 be stated to a reasonable degree of medical probability.” Morsicato v. Sav-On Drug Stores, Inc., 121
27

Nev. 153, 158, 111 P.3d 1112, 1116 (2005).
28

I I I
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As Defendants have refused to name Defendant Rives as a medical expert in this matter and1

2 refused/objected to questions believed to be “expert” in nature, it would be improper for Dr. Rives to
3 now render expert testimony at Trial.
4

An expert witness’ qualifications and expertise, as well as the content of the expert’s opinions,
5

are analyzed under the criteria set out in NRS 50.275, which includes three foundational tests that6
every expert must pass in Nevada in order to testify in this state.7

8 N.R.S. 50.275 states:

9 If scientific, technical or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert
by special knowledge, skill, experience, training or education may testify to matters
within the scope of such knowledge.

10

11

12 fEmphasis added).
13 In order to testify as an expert witness, the witness must satisfy the following three
14

requirements: (1) he or she must be qualified in an area of scientific, technical or other specialized
15

knowledge; ( 2 ) his or her specialized knowledge must assist the trier of fact to understand the16
evidence or to determine a fact in issue; and (31 his or her testimony must be limited to matters17

18 within the scope of his or her specialized knowledge. N.R.S. 50.275, Hallmark v. Eldridge, 124

19 Nev. 492, 189 P.3d 646 (2008). If an expert fails to satisfy any one of the three prongs listed above,
20

the expert will fail to satisfy the foundational requirements for testimony and his or her opinions will
21

not be permitted at trial.
22

In determining whether an expert’s opinion is based upon reliable methodology, a district23

court should consider whether the opinion is (1) within a recognized field of expertise; (2) testable24

25 and has been tested; (3) published and subjected to peer review; (4) generally accepted in the

26 scientific community; and (5) based more on particularized facts rather than assumption.
27

conjecture, or generalization. Id. fEmphasis added!.
28

I I I
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Dr. Rives has not offered an expert report in this matter. Furthermore, Dr. Rives has not1

2 demonstrated that he is qualified as an expert to opine. Plaintiffs were unable to depose Dr. Rives on

3 any “expert opinions,” as he claimed to not have any. As such, precluding Dr. Rives’ testimony as to
4

the standard of care is the only appropriate way to prevent testimony by ambush by Dr. Rives.
5

Defendants may attempt to argue that as a treating physician, he is allowed to present expert
6

opinions. The Supreme Court of Nevada exempts treating physicians from written expert reports7

8 pursuant to NRCP 26—but only for opinions formed during the course of treatment:

9 While a treating physician is exempt from the report requirement, this exemption only
extends to “opinions [that] were formed during the course of treatment.” Goodman
v. Staples the Office Superstore, L.L.C., 644 F.3d 817, 826 (9th Cir.2011); see Rock Bay,

L.L.C. v. Eighth Judicial Dist. Court, 129 Nev.
(2013) (noting that when an NRCP is modeled after its federal counterpart, “cases
interpreting the federal rule are strongly persuasive”). Where a treating physician's
testimony exceeds that scope, he or she testifies as an expert and is subject to the relevant
requirements. Goodman, 644 F.3d at 826.

10
n. 3, 298 P.3d 441, 445 n. 311

12

13

14
Id. at P.3d 445. [Emphasis added).

15
Here, Dr. Rives did not disclose a report with conclusions based on a reasonable degree of

16
medical probability, nor did Dr. Rives disclose a report setting forth what opinions he formed during17

his treatment of Plaintiff Titina Farris. In fact, Dr. Rives did not disclose an expert report at all.18

19 Certainly, expert matters as to standard of care and the like, would not have been “formed during the

20
course of treatment” in this matter and could only be formed by an expert after such treatment had

21
been rendered -hence defining “expert opinions.” Therefore, as Dr. Rives did not prepare an expert

22
report in this matter and as he refused to divulge such expert opinions at deposition, Dr. Rives is

23
properly precluded from offering any expert opinions, such as standard of care, at trial.24

25 B. Dr. Rives Must be Limited from Addressing Topics and Testimony Already
Given in this Matter.

26
As the Court is well aware, Dr. Rives and Plaintiffs agreed that Dr. Rives may testify, but he27

is not permitted to re-visit topics already discussed during his earlier testimony. Plaintiffs believe that28
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In Hallmark, the Supreme Court found that the district court had abused its discretion when it1

2 allowed expert witness Dr. Bowles to testify because his testimony and report did not meet the
3 qualifications of the “reliable methodology” test. Hallmark at 502.
4

In 2011 the Nevada Supreme Court outlined the requirements of experts. Williams v. Eight
5

Judicial Dist. Court of State, ex rel. Cnty. of Clark, 127 Nev. Adv. Op. 45, 262 P.3d 360, 367-686
(2011). In Williams, a nurse was presented as an expert as to medical causation related to the7

8 contraction of Hepatitis C during an endoscopy procedure. The Court recognized that the nurse had
9 substantial qualifications, but found him unqualified to opine as to medical causation nonetheless

10
because he was not experienced diagnosing medical causation:

11
Nurse Hambrick has extensive experience in cleaning and disinfecting the type of
equipment used during an endoscopy procedure. He is a registered nurse in Texas, has
been certified in gastroenterology for ten years, and he is currently the manager of the
gastroenterology lab at the Methodist Dallas Medical Center. He has also been published
in a peer-reviewed journal regarding biopsy and tissue acquisition equipment, written
and spoken extensively on the topic of infection control, and has trained over 75 people
on proper disinfection techniques. Additionally, he served as director of the national
board of directors for the Society of Gastroenterology Nurses and Associates.

12

13

14

15

16
Despite his experience with endoscopy equipment and disinfectant techniques, Nurse
Hambrick has little, if any, experience in diagnosing the cause of hepatitis C. Nurse
Hambrick never indicated, and Sicor did not contend, that Nurse Hambrick ever made
medical diagnoses to assess cause. In fact, Nurse Hambrick noted that in his previous
nursing positions, doctors, not nurses, always determined the cause of illnesses indicated
on a patient's chart. Also, by Sicor's own admission, Nurse Hambrick is only a leading
expert on “endoscopic reprocessing” and “the standards governing and proper means of
disinfecting gastrointestinal endoscopy equipment.” This does not, by extension, qualify
him to testify regarding medical causation. We thus conclude that, while Nurse
Hambrick may be more than qualified to testify as to proper cleaning and sterilization
procedures for endoscopic equipment and can testify on those subjects, he does not
possess the requisite skill, knowledge, or experience to testify as an expert witness
regarding the medical cause of hepatitis C transmission at ECSN.

17

18

19

20

21

22

23

24

25 Id. (Emphasis added).
26 Defendants have already noted that Defendant Rives will not be testifying as an expert in this
27

matter. However, this Court is warranted in precluding Dr. Rives from offering expert testimony,
28

including testimony that Dr. Rives acted within the standard of care.
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Defendants may attempt to “clean up” Dr. Rives’ past testimony. Such an action would violate the1

2 agreement with this Court and Plaintiffs. Furthermore, allowing Defendant Rives to testify on matters

3 already testified to will only lengthen these proceedings and tax this Court’s schedule and resources.
4

Therefore, Defendant Rives Must be Strictly Limited from giving testimony on subjects he has already
5

testified to in this matter.6
III. CONCLUSION7

8 The above facts and law are offered to assist this Court with decisions that may arise during

9 the direct examination and cross examination of Defendant Dr. Rives in this matter.
10

DATED this 29th day of October, 2019.
BIGHORN LAW1 1

12 By: [s/_ Kimball Jones
KIMBALL JONES, ESQ.
Nevada Bar.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107

13

14

15

16
GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129

17

18

19

20 Attorneys for Plaintiffs
21

22

23

24

25

26

27

28
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1 CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of
3 BIGHORN LAW, and on the 29th day of October, 2019, I served the foregoing PLAINTIFFS’
4

TRIAL BRIEF REGARDING THE TESTIMONY OF DR.BARRY RIVES as follows:
5

I2U Electronic Service - By serving a copy thereof through the Court’s electronic
service system; and/or

EH U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
prepaid and addressed as listed below:

6

7

8

9 Kim Mandelbaum, Esq.
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106

10

11
&12 Thomas J. Doyle, Esq.
Chad C. Couchot, Esq.
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825
Attorneys for Defendants

13

14

15

16

/s/ Erickson Finch17
An employee of BIGHORN LAW

18

19

20

21

22

23

24

25

26

27

28
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ELECTRONICALLY SERVED
9/23/2019 3:13 PM 8A.App.1680

[DDW]
THOMAS J. DOYLE
Nevada Bar No.1120
CHAD C. COUCHOT
Nevada Bar No. 12946
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825-6502
(916) 567-0400
Fax: 568-0400
Email: calendar@szs.com

KIM MANDELBAUM
Nevada Bar No. 318
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106
(702) 367-1234
Email: filing@memlaw.net

Attorneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

1

2

3

4

5

6

7

8

9

10

1 1

12

DISTRICT COURT13

CLARK COUNTY, NEVADA14

) CASE NO. A-16-739464-C
) DEPT. NO. 31

!
) DEFENDANTS BARRY RIVES, M.D.’S
) AND LAPAROSCOPIC SURGERY OF
) NEVADA, LLC’S FIFTH SUPPLEMENTTO
) NRCP 16.1 DISCLOSURE OF
) WITNESSES AND DOCUMENTS

TITINA FARRIS and PATRICK FARRIS,15

)16 Plaintiffs

17 vs.
BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al

Defendants.

18
•1

)19
)

20

21

Under the authority of Rule 16.1(a)(1) of the Nevada Rules of Civil Procedure,
Defendants BARRY RIVES, M.D.and LAPAROSCOPIC SURGERYOF NEVADA, LLC hereby

submits this fifth supplemental list of witnesses and documents as follows (the new
information is in bold):

22

23

24

25

26 ///

-1-
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1 A. UST OF WITNESSES

2 1. Titina Farris
c/o George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Ms. Farris is expected to testify regarding the facts and circumstances giving rise

3

4

5

6 to this action.
2.7 Patrick Farris

c/o George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129

Mr. Farris is expected to testify regarding the facts and circumstances giving rise

8

9

10

1 1 to this action.
Barry Rives, M.D.
c/o Thomas J. Doyle
Schuering Zimmerman & Doyle, LLP
400 University Avenue
Sacramento, CA 95825

Dr. Rives is expected to testify regarding the facts and circumstances surrounding

this matter, including his care and treatment of Plaintiff Titina Farris.
Person Most Knowledgeable
Laparoscopic Surgery of Nevada
c/o Schuermg Zimmerman & Doyle, LLP
400 University Avenue
Sacramento, California 95825-6502

Person Most Knowledgeable for Laparoscopic Surgery of Nevada is expected to

testify regarding the facts and circumstances of the claims alleged in the Complaint and

alleged damages.

12 3.
13

14

15

16

4.17

18

19

20

21

22

Person Most Knowledgeable
St. Rose Dominican - San Martin Campus
8280 West Warm Springs Road
Las Vegas, Nevada 89113

5.23

24

25

Person Most Knowledgeable for St. Rose Dominican - San Martin Campus is26
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1 expected to testify regarding his/herexamination, treatment,diagnosisand overall health

conditions of Plaintiff.2

3 Bess Chang, M.D.
8530 W. Sunset Road
Las Vegas, NV 89113

Dr. Chang is expected to testify regarding his examination, treatment, diagnosis

and overall health conditions of Plaintiff.

6.

4

5

6

Elizabeth Hamilton, M.D.
10001 Eastern Avenue, Ste. #200
Henderson, NV 89052

Dr.Hamilton isexpected to testify regarding herexamination, treatment,diagnosis

and overall health conditions of Plaintiff.

7 7.
8

9

10

Naomi Chaney, M.D.
5380 South Rainbow Blvd.
Las Vegas, NV 89118

Dr. Chaney is expected to testify regarding her examination, treatment, diagnosis

and overall health conditions of Plaintiff.

11 8.

12

13

14

Person Most Knowledgeable
Desert Valley Therapy
6830 W. Oquendo, #101
Las Vegas, NV 89119

9.15

16

17

Person Most Knowledgeable for Desert Valley Therapy is expected to testify

regarding his/her examination, treatment, diagnosis and overall health conditions of

Plaintiff.

18

19

20

10. Person Most Knowledgeable
Steinberg Diagnostic Medical Imaging Centers
9070 W. Post Road
Las Vegas, NV 89148

21

22

23

Person Most Knowledgeable for Steinberg Diagnostic Medical Imaging Centers is

expected to testify regarding his/herexamination, treatment, diagnosis and overall health

conditions of Plaintiff.

24

25

26
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1 11. Lowell Pender
(Son of Titina Farris)
3620 Mountain River Street
Las Vegas, NV 89129

2

3

4 Lowell Pender, is expected to testify regarding the facts and circumstances of the

claims alleged in the Complaint and alleged damages.

12. Addison Durham
(Brother of Titina Farris
40 Montessori
Las Vegas, NV 89117

5

6

7

8

Addison Durham isexpected to testify regarding the factsand circumstancesof the

claims alleged in the Complaint and alleged damages.

13. Sky Prince
(Daughter of Titina Farris)
6450 Crystal Dew Drive
Las Vegas, NV 89118

9

10

1 1

12

13

Addison Durham isexpected to testify regarding the factsand circumstances of the

claims alleged in the Complaint and alleged damages.

14. Steven Y. Chinn, M.D.
6950 W. Desert Inn Rd., #110
Las Vegas, NV 89117

Dr.Chinn isexpected to testify regarding hisexamination, treatment,diagnosisand

overall health conditions of Plaintiff.

14

15

16

17

18

19

Person Most Knowledgeable
Care Meridian
3391 N. Buffalo Drive
Las Vegas, NV 89129

15.20

21

22

Person Most Knowledgeable for Care Meridian is expected to testify regarding

his/her examination, treatment, diagnosis and overall health conditions of Plaintiff.
23

24

16. Gregg Ripplinger M.D.
10001 S Eastern Ave #201
Henderson, NV 89052
(702) 914-2420

25

26
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1 Dr. Ripplinger is expected to testify about the care, and treatment, and diagnosis
of Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.

17. Thomas Gebhard, M.D.
2400 S Cimarron Rd Ste 100
Las Vegas, NV 89117
(702) 477-0772

2

3

4

5

6 Dr. Gebhard is expected to testify about the care, and treatment, and diagnosis of Mrs.
Farris at St. Rose Dominican Hospital - San Martin Campus.7

8 18. Matthew Treinen D.O.
5495 S Rainbow Blvd Ste 203
Las Vegas , NV 89118
(702) 477-0772

9

10

1 1 Dr. Treinen is expected to testify about the care, and treatment, and diagnosis of
Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.

Ravishankar Konchada M.D.
5495 S Rainbow Blvd, Suite 101
Las Vegas, NV, 89118
(702) 477-0772

12

13 19.

14

15

16 Dr. Konchada is expected to testify about the care, and treatment, and diagnosis

of Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.17

18 20. Tanveer Akbar M.D.
520 Fremont Street
Las Vegas, NV 89101
(702) 382-5200

19

20

Dr.Akbar isexpected to testifyabout thecare,and treatment,and diagnosis of Mrs.
Farris at St. Rose Dominican Hospital - San Martin Campus.

21

22

Kenneth Mooney M.D.
10001 S Eastern Avenue, Suite 203
Henderson, NV 89052
(702) 616-5915

23 21.

24

25

Dr. Mooney is expected to testify about the care, and treatment, and diagnosis of26
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1 Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
22. Alka Rebentish M.D.

6088 S Durango Drive 100
Las Vegas, NV 89113
(702) 380-4242

2

3

4

Dr. Rebentish is expected to testify about the care, and treatment, and diagnosis

of Mrs. Fanis at St. Rose Dominican Hospital - San Martin Campus.

23. Arvin Gupta M.D.
6970 W Patrick Lane, Suite 140
Las Vegas, NV 89113
(702) 588-7077

5

6

7

8

9

Dr.Gupta isexpected to testifyabout thecare, and treatment, and diagnosisof Mrs.
Farris at St. Rose Dominican Hospital - San Martin Campus.

10

11

24. Ali Nauroz M.D.
657 N Town Center Drive
Las Vegas, NV 89144
(702) 233-7000

12

13

14

Dr. Nauroz is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.

25. Syed Zaidi M.D.
9280 W Sunset Road, Suite 320
Las Vegas, NV 89148
(702) 534-5464

15

16

17

18

19

Dr.Zaidi is expected to testifyabout the care, and treatment, and diagnosis of Mrs.
Farris at St. Rose Dominican Hospital - San Martin Campus.

26. Ashraf Osman M.D.
5380 S Rainbow Blvd, Suite 110
Las Vegas, NV 89118
(725) 333-8465

20

21

22

23

24

Dr. Osman is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
25

26
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1 27. Charles McPherson M.D.
3121 Maryland Pkwy #502
Las Vegas, NV 89109
(208) 415-5795

2

3

4 Dr.McPherson is expected to testify about the care, and treatment, and diagnosis

of Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.

Teena Tandon M.D.
6970 W Patrick Lane, Suite 140
Las Vegas, NV 89113
(702) 588-7077

5

6 28.
7

8

9 Dr. Tandon is expected to testify about the care, and treatment, and diagnosis of

Mrs. Fanis at St. Rose Dominican Hospital - San Martin Campus.
29. Farooq Shaikh M.D.

3880 S Jones Blvd
Las Vegas, NV 89103
(702) 636-6390

10

11

12

13

Dr. Shaikh is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
Howard Broder M.D.
2865 Siena Heights Drive, Suite 331
Henderson, NV 89052
(702) 407-0110

14

15

16 30.
17

18

19 Dr. Broder is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.20

31. Doreen Kibby PAC
2865 Siena Heights Drive, Suite 331
Henderson, NV 89052
(702) 407-0110

21

22

23

Dr.Kibby isexpected to testifyabout thecare,and treatment, and diagnosis of Mrs.
Farris at St. Rose Dominican Hospital - San Martin Campus.

24

25

26
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1 32. Herbert Cordero-Yordan M.D.
2300 Corporate Circle, # 100
Henderson, NV 89074
(702) 731-8224

2

3

4 Dr. Cordero-Yordan is expected to testify about the care, and treatment, and

diagnosis of Mrs. Farris at St. Rose Dominican Hospital - San Martin Campus.
33. Darren Wheeler, M.D.

4230 Burnham Avenue
Las Vegas, NV 89119
(702) 733-7866

5

6

7

8

Dr.Wheeler is expected to testify about the care, and treatment, and diagnosis of

Mrs. Farris at St.Rose Dominican Hospital - San Martin Campus.
9

10

B. DOCUMENTS11

Medical and billing records from Laparoscopic Surgery of Nevada12 1 .

(BR000001-BR000049).13

Medical records from St. Rose Dominican Hospital (previouslyproduced by14 2.

plaintiffs.)15

Medical records from Dr. Barry Rives (previously produced by plaintiffs.)
Medical records from Dr. Noami Change (previouslyproduced byplaintiffs.)
Medical records from Dr. Elizabeth Hamilton (previously produced by

3.16

17 4.
18 5.

plaintiffs.)19

Photographs of plaintiff Titina Farris (previouslyproduced by plaintiffs.)
Medicaland billing recordsfrom DesertValleyTherapy(previouslyproduced

6.20

7.21

by plaintiffs.)22

Medical and billing records from Dr. Hamilton (previously produced by23 8.

plaintiffs.)24

9. Medical and billing records from St. Rose Dominican Hospital - San Martin

Campus for July 2015 admission (previously produced by plaintiffs.)
25

26

-8-
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1 10. Medical and billing records from St. Rose Dominican Hospital - San Martin

Campus for July 2016 admission (previously produced by plaintiffs.)
11. Medical records from Dr. Chaney (previously produced by plaintiffs.)
12. Billing records from Dr. Chaney (previously produced by plaintiffs.)
13. Medical and billing records from Advanced Orthopedics & Sports Medicine

(previously produced by plaintiffs.)
14. Diagnostic films takenatSt.Rose Dominican Hospital (previouslyproduced

2

3

4

5

6

7

by plaintiffs.)8

9 15. Video of Titina Farris taken by Lowell Pender on April 15, 2015 (previously

produced by plaintiffs.)
16. Videos of Titina Farris, Patrick Farris, Addision Durham, Lowell Penderand

Sky Prince (previously produced by plaintiffs.)
17. Marriage certificate (previously produced by plaintiffs.)
18. Medical and billing records from Dr.Steven Y. Chinn (previously produced

10

1 1

12

13

14

by plaintiffs.)15

19. Medical and billing records from Care Meridian (previously produced by16

plaintiffs.)17

Billing records from St. Rose Dominican Hospital - Siena Campus (BR-
SRDSB000001-BR-SRDSB000015);

Medical and billing records from Dr. Elizabeth Hamilton (BR-
HAMILTONOOOOOl-BR-HAMILTON000073);

Records of Bess Chang, M.D. (CHANG000001-CHANG000008) (CD will be

20.18

19

20 21.

21

22.22

mailed);23

23. Advanced Orthopedics &SportsMedicine (AOSM000001-AOSM000029)(CD

will be mailed);

24. Certificate of no imaging from Dr. Chang (CHANG-CNR-IMAGING000001-

24

25

26

-9-
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CHANG-CNR-IMAGING000002);

25. Medical records from Southern Nevada Pain Center (SNPC000001-
SNPC000051) (CD will be mailed);

26. Medical records from Internal Medicine of Spring Valley (IMSVOOOOOI-
IMSV000888) (CD will be mailed);

27. Medical records from Care Meridian (CM000001-CM000299) (CD will be

1

2

3

4

5

6

mailed);7

28. Certificate of no imaging from Dr. Hamilton (HAMILTON-CNR-
IMAGING000001-HAMILTON-CNR-IMAGING000002) (CD will be mailed);

29. Medical records from ATI Physical Therapy(ATI000001-ATI000081) (CD will

8

9

10

be mailed);11

30. Medical records from St. Rose Dominican Hospital - Siena Campus (BR-
SRDSM000001-BR-SRDSM000927) (CD will be mailed);

31. Certificate of no imaging from St. Rose Dominican Hospital -Siena Campus

(BR-SRDM-CNR-IMAGING000001-BR-SRDM-CNR-IMAGING000002) (CD will be mailed);

32. Dr. Bart Carter’s expert report (previously produced);

33. Dr. Brian Juell’s expert report (previously produced);

34. Dr. Carter’s rebuttal expert report (previously produced);

35. Dr. Juell’s rebuttal expert report (previously produced);

36. Dr. Lance Stone’s rebuttal expert report (previously produced);

37. Sarah Larsen’s rebuttal expert report (previously produced);

38. Dr. Bruce Adomato’s rebuttal expert report (previously produced);

39. Dr. Kim Erlich’s rebuttal expert report (previously produced);

40. Dr. Scott Kush’s rebuttal expert report (previously produced);

41. Erik Volk’s rebuttal expert report (previously produced);

42. Dr. Erlich’s supplemental expert report;

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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1 43. Dr. Juell’s supplemental expert report;

44. Dr. Adornato’s supplemental expert report;

45. Dr. Adornato’s Stanford Profile;

46. Article: The Natural History of Chronic Painful Peripheral Neuropathy

in a Community Diabetes Population;

47. Article: The Natural History of Painful Diabetic Neuropathy - a 4-year

2

3

4

5

6

Study.7

Defendants reserve the right to supplement this list of documents as discovery

continues and to submit any exhibit of any other party. Said Defendants further reserve

8

9

10 the right to amend this list of witnesses, documents and tangible itemsshould, during the

course of the discovery of this matter, additional witnesses and documentation become

Defendants hereby incorporate all

documents produced by the parties in their Early Case Conference Disclosures and

supplements by reference.
Dated:

1 1

known to defendants or defendants’ counsel.12

13

14

15 September 23, 2019

SCHUERING ZIMMERMAN & DOYLE, LLP16

17

18 By m?D C. COUCHOT
Nevada Bar No. 12946
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRY RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC

19

20

21

22

23

24

25

26
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CERTinCATE OF SERVICE1

Pursuant to NRCP 5(b), I certify that on the day of September, 2019

of a true and correct copy of the foregoing:

DEFENDANTS BARRYRIVES, M.D.’SANDLAPAROSCOPICSURGERYOFNEVADA,
LLC’S FIFTH SUPPLEMENT TO NRCP 16.1 DISCLOSURE OF WITNESSES AND
DOCUMENTS

was served as indicated below:
served on all parties electronically pursuant to mandatory NEFCR 4(b);

2 , service

3

4

5

6

served on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to
follow by U.S. Mail;

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal service as indicated.

El7

8

9

10

11
Phone/Fax/E-Mail
702/656-5814
Fax: 702/656-9820
hsadmin@handsullivan.com

Representing

Plaintiff
Attorney

George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Us Vegas, NV 89129

12

13

14

15 702/333-1111
Kimball@BighomLaw.com
Jacob@BighomLaw.com

PlaintiffsKimball Jones, Esq.
Jacob G. Leavitt, Esq.
BIGHORN LAW
716 S. Jones Boulevard
Las Vegas, NV 89107

16

17

18

19
CU jjuur20

An employee of Schuering Zimmerman
& Doyle, LLP
1737-10881

21

22

23

24

25

26
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RA App 1RQ3

APPEARANCES:DISTRICT COURT1

2CLARK COUNTY, NEVADA2

For the Plaintiffs:33

44
BYJ GEORGE F. HAND, ESQ.
HAND fi SULLIVAN, LLC
3442 North Buffalo Drive
lae Vegas, NV 09129
702-656-5014
ghandfthandaullivan-com

TITINA FARRIS and PATRICK )
FARRIS, )

6)»:
Plaintiffs, )CASE NO A-16-739464-C)DEPT NO 22V

)
)B va.
)

For the Defendants:«kBARRY RIVES, M.D.,
LAPAROSCOP2C SURGERY til
NEVADA, LLC, et al.

)9

10 CHAD C. COUCHOT, ESQ,
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825-6502(916) 567-0400ccc@sza.coin

BYi)10
>

11Defendants.11 )

1212
;

1313

K Also Present:14

It leslie Smith, JD, MPH,
Senior Claims Specialist
PRO ASSURANCE
3800 Howard Hughes Parkway
Suite 550
Las Vegas, Nevada 09169
lesmithproaaauranoe.com

15

ISDEPOSITION OF BARRY RIVES, M.D.16

17,Taken on October 24, 201817
!

iaAt 10:07 a.ra.18

19At Vexitex Laa Vegas19

202250 South Rancho Drive, Suite 19520

21Lae Vegas, Nevada 8910221

2222

2323

2424

23t*nj:;:ui*\l j'jrf Yvette Rodriguez, CCR NO, 86025
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1 LAS VEGAS, NEVADA, OCTOBER 24, 2010I N D E .!•1

10:07 a.m.WITNESS: BARRY RIVES, H,i2

3 -OQO-I

4 (In an off-the-reoord discussion4 EXAMINATION PAGE

5 held prior to the commoncement

of the deposition proceedings,

5 By Mr. Hand 6

•I-oOo-
7! counsel agreed to waive the7

0 court reporter requirements1 EXHIBITS

9 under Rule 30(b)(4) of theDescription9 Number

1 *-

j tiuii deill HCy - liiT
i ~ ( •d-hfcrtexi'L JlKriUtsjw^rjh
£ - ill ,?-?—
!i - Nfinr c

•).; - ?-iiakdKrrj))£},!.

z -
3 inoident Report

4 - Department Safety Requirement

1 - Photographs

2 - Photographs

Page

10 Nevada Rules of Civil10 10

11 Procedure.)Li H

12 -oOo-U 30

13 Whereupon,. li 38

14 BARRY RIVES, M.D.,i -H- 10

15 having been first duly sworn to testify to the
truth, the whole truth and nothing but the truth,
was examined and testified aa follows;

24

161* tit

17i (I FI

18 i.-oOo-Vi

19 MR. HAND; We're premarking certain

records aa exhibits in this deposition. X will
just read what we have premarked: Exhibit 1

U

20u
.i21 30 i

22 Dr, Rives' offioe records. Exhibit 2,22 10

23 Dr. Rives’ progress notes. Exhibit 3,23 24

24 operative report of July 3, 2015. Exhibit J ,

operative report of August 7, 2014. Exhibit 5,

24

2525
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aA App 1B94 6

the Titina Farrie and Patrick Parkis. I'm hereainterrogatories responses of Dr. Hives.1

today to take your deposition. My questions are

going to be directed towards your treatment of

Titina Farris back in July 2015.
Well, before I start, have you ever

had your deposition taken before?

2Exhibit 6, Dr. Ripplinger consult of July 9,

2015, Exhibit 7, pathology reports from

Dr. Hamilton’s surgery. Exhibit B, June 12,

2

3

44

!,'« 2015, CT of abdomen. It’s a report.
6Exhibit 9, July 5, 2015, CT report. Exhibit

10, July 9, 2015 CT report. July 15, CT

reports is Exhibit 11. Exhibit 12, July 12,

6

A Tea.7

Q About how many times?88

Five or seven.A2015, X-ray report. Exhibit 13, Dr. Hamilton,

operative report. And 14 ia basically the

9 r

10 In what — under what circumstances wereQ10

11 those taken?11 consultations and progress notes from July 4th

12 Mostly medical malpractice suite, asA12 So that ie Exhibit 14,up until July 16 th.
13 defendant and as witness.13 -oOo-
14 Q So you were given, I guess, the usually

admonitions in those cases. Do I need to go through

those with you or do you —

14 (Whereupon, Exhibits No, 1

through 14 were marked for 1515

identification,) 1616

1 don't think ao. I think I'm fine.17 A17 -oOo-
la The one thing ia that sometimes the lawyer

and the witness have a tendency to talk over each

IB QEXAMINATION

1919 -oOo-
other BO I just ask you to let me finish my question

so the reporter can get down the question and answer
fully; is that acceptable?

2020 BY MR. HAND*.
2121 Good morning. Can you state your fullQ

2222 name for the record, please.
23 Yes.A23 Barry Rivea, R-I-V-E-S.A

Q Okay. So are you licensed to practice
24 Good morning. Dr. Rives. My name is 240

medicine in the State of Nevada?2525 George Hand, I'm one of the attorneys representing
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J No, I do not.A1 A Yes, I am.
2 Or are you board certified in any field?Q2 Q And when were you licensed?

No, I do no.3 A3 A I got my license in 2003.
Do you have any apeaialty?

General surgery.
Where do you currently have hospital

% Q Have you taken any board certification
t 0

5 exams?A

Yea, X have.AQ6

7 What have you token?

American Board of Surgery, Written teste

Qprivileges?

8 A8 1 currently have hospital privileges at
St.Rose Dominican, St. Roao Dilemma, St. Rose Hen
Martin, Southern Hills Hospital, and Spring Valley

Hospital.

A

9 and oral test.J

10 Q When did you take that?
10

11 The written test would have been in aroundA11

12 2004 or 2005, and the oral exam would have been a
12 What medical school did you attend?Q

couple years later, 2007, 2008.
Did you pasa those tests?

13Hahnemann University in Philadelphia, PA.

And did you do any residencies at a

different facility or at that facility?

13 A

14 Q14 Q

15 I passed the written test. I failed theA15

16 I reapplied to take the teat again, but
my time elapsed before I could redo it.

oral test.IS I did my surgical residency at Kern

Medical Center in Bakersfield, California.

A

1717

18 Axe you planning on applying again forQ10 What years did you do the residency?0

19 that certification?1998 to 2003.19 A

I actually have considered that, yea.
5o you took it one time and then —

20 A20 When did you come to Nevada?Q

21 QA 2003,21

22 Yes,A22 Did you ever practice medicine in anyQ

23 Q Do you have any special training in
laparoscopic procedures?

A I did during my fourth and fifth year of

23 other state?

2424 No, I have not*A

2525 Do you have any fellowships in any field?Q
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Anything on that CV that has to be added

or deleted in any way?

0residency, focused my training on laparoscopic

techniques. That included whet I was doing at the

hospital, as well as going to USC for extra

training.

1

i.

a Mo. Except for the — maybe the operation

dates of my licenses and stuff.
A<

44

Can I see those interrogatories again forQPrior to July 2015, could you give me an

estimate of how many laparoscopic hernia repairs you

5 Q

a second? Thank you.66

ti( Jiff 'u±- i-yi.., -><•-* yr?s c? *performed?

practice?All laparoscopic hernias?:A

My solo practice, yes.AIt.* Yes. Prior to July '15?9

la that Laparoscopic Surgery of Nevada,ID Q10 Well over five hundred.
n MHave you written or published any

literature involving laparoscopic surgeries?

When I was a resident, 1 was part of a

11 Q

A That ia correct.1212

How long has that been in existence?1313 A

)14 It started in May of 20D7. So that'sresearch paper involving laparoscopic appendectomy14

about 11 years.15and the use of post-operative antibiotics, yes.15

And has there ever been any other members

of that practice who are physician.??

v16 We have marked interrogatory answers youQ

17And I believe it has a oopy of your CV.17 Andgave.
18 A No.that’s Exhibit 5,18

u Are there f other employees of.Dr, Rives, I'm going to show what has19

jifi fjirt'irj.' -'been marked ae an exhibit.20 I'll represent it's
III A f[*.21 interrogatory answers, as well as your CV. I just

ask you tD take a look at that. i.*' ii;b'c*
‘ u

< £*? fcrtn'T 'hiiic il'Jd, hi?
"i'etSij.

,3322

A<-xYou want me to look juBt at the CV part?23 A

2H Nevada 89113.Yes, for now.24 Q

25 If I could direct you to Response No.Qokay.25 A
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1 And I guess the allegation was delay in diagnosis ofand the question xa if you had ever been, named au a

defendant in a cose arising from alleged malpractice

or negligence. So I'm just going to go over these

with you. We're on Page 2. There is a oase. Brown

versus Rives, Eighth District Court. Is that case

resolved or still ongoing; do you

It is still pending.

the lymphoma.22

And there is Schorls versus Southern Hills3 03

Hospital. Can you tell me what the allegations in4«

i5 that case were.\

The oase was a patient who had spinal

surgery, had a colon perforation. I ended up doing

surgery to repair the colon, gave her on oatotomy,
ended up reversing the patient's oatotomy, but

because of the lawsuit, every doctor on chart was

named. And I was quickly dropped thereafter.

A•K6

71 A

8 Can you tell me briefly just what the

allegations of the case are.
The patient bad to have a peritoneal

Q

99

10 1ID A

11dialysis catheter removed. She had a incisional11

12 And we have a case. Tucker v. Rives.Q Canhernia at the same time. She was very sick. And r
made it clear we were just to take care of the PD

catheter for infection reasons. She Inter had to

12

you tell mo the ollegations in that case.1313

14 Ms. Tuoker had a duct of Luschka leakA14

15 post-operatively after a laparoscopic colon

discectomy. I guess it would be complications from

have aurgery to repair the inoiaional hernia and a
piece of the peritoneal dialysis catheter was

15

1616

17 surgery.17 involved in the hernia sac.

V18 Is that oase resolved or ongoing?ia And we hove of Long versus Rives. Can you

tell me what the allegations in that case were?

0

It was dismissed.A•I'*5 *
i’ll And looking at Response No. 5, there isQThat was a defense verdict. It was aA

it notes of depositions you gave in some of these casesdelay in recognizing a enterocutaneous fistula.
And we have Doucette versus Garcia. Con

21

-f we just talked about. Are there any other22 Q

depositions that you given, such as an expert for2323 iyou tell me what the allegations in that oaae were.
Again, defense verdict* It was a patient

•* prrjns-atnin .4Criq»» inn sc nftT5 »csr 'f. I’iTffijir-st ,
24 patient or for defendant doctor in any cases?

I've testified as a participant in cure.

24 A

25 A25
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1 MR. COUCHQTI It's subsequent.Q What case was that?1

BY MR. HANDi2There have been a few. One involved a;• A

3 Can you tell me what that case involved.0patient who was misdiagnosed with perforated3

4 A Patient had a diaphragmatic hernia tear

laparoecopioally. She aspirated and became septic.
G Is that still ongoing?

A That's pending.
> tl And you gave a deposition in that case?

appendicitis, delay in treatment, presented to the4

'
.nOR in distress. I was the surgeon on the case. And5

fi the suit was against the internal medicine doctor.

7There wae another suit involving7

8delay in diagnosis of a patient that was treated by8

9 A Yes.a rehab facility, transferred to a hospital. And

basically, was not doing well on arrival and there

was nothing we could do surgically for her.
That's it, that you recall?

9

10 Q la that a case in Las Vegas?10

11 A Yea.11

12 Q Have you given any lectures involving12 Q

13 hernia repair?Those are the two that I can recall at13 A

14 Other than to medical students orAthis time.14

15 residents, no.15 MR. COUCHOT: Sinner is not on there?

Prior to coming here today, what did you16 QTHE WITNESS: Mm-hmm?16

review, if anything?17MR. COUCHOT: Sinner is not on there?17

18 I reviewed my office notes, progress

notes. My progress notes and my operative notes. I
think I reviewed some of the radiology findings.

Did you review any other operative

AJust to be compete, when 1 prepared this

he had not been deposed in the Sinner case so

IB

1919

20that is not listed there. So that would be20

21 Qresponsive to that question.21

22 reports?MR. HAND: What was the name of that case?22

23 A No,23 THE WITNESS: Sinner vcr9ua Rives.
24 Is there anything that you would like to

review that you haven't looked at in this case?

Q24 BY MR, HAND:

25la it on here? It's not listed hero —25 Q
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1$15

1 oh, aa preparation, no.
I've marked aa Exhibit 1, your office

chart. I mean — yee. Exhibit 1. You aan take a

AA Not in particular.
Q Do you have any teaching or academic

appointments currently?

1

Q42

33

4 look at that.A No, I do not.4

Dr. Rivas, can you tell me the first
time you saw Titina Farris as a patient?

Aocording to my office record,it was

5Have you ever had any teaching or academic5 a
66 appointmentB?

7 A7 A No.
JuLy 31, 2014.>In your practice, can you give me just a

general description of the kind of cases you handle

surgically.

Q

How did oho come to you ae a patient7

She was referred to me by Dr. Chaney.
And Dr. Chaney, ia she an internist?
She is a primary care doctor.

9 Q

10 A10

11 QWell, I'm a general surgeon. 1 handle11 A

12 4mostly about 80, 85 percent of my cases are all

laparoscopic. All involving the abdomen. That

could be anything from diaphragmatic hernia repairs,
surgery of foragut, including the esophagus, the

stomaoh, gallbladder, abdominal wall hernias,

gastric canoera, colon cancers, bowel obstructions.
Pretty much anything inside the abdomen.

Have you ever had any of your hospital

12

13 And for what reason was she referred toQ13

14 you?14

15 She was referred to me for a swelling or a

mass in her upper abdomen.
And what was your — did you see Titina

A15

1616

17 Q17

IB and exam her?IB

Yea, I did.19 A19 0

20 Q And what history did you take from her?

A Medical history of hyperlipidemia,
hypertension — excuse me, diabetes.

20 privileges suspended or revoked?

2121 A No.
22Have you reviewed any medical literature

prior to the deposition?

22 Q

anxiety/depression disorder NOS. Family history of

diabetes. Patient waa never a smoker and denied the

2323

2424 Ever7A

25 use of alcohol. Reviewed her medioations. And she
25 Q In preparation for this?
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by the open method?had no known drug allergies.
And at some point/ did you make a

diagnosis as to what her condition was?

I made a diagnosis of lipoma of the skin

and subcutaneous tissue.

1

Well/ lipoma is a suboutaneaus tumor. YouAQ

would not do a laparoscopic approach to that. It

requires an inoieion of the skin to remove the

33

44 A

5 tumor.5

So looking at your report — I'm going to

ask you where it says technique.
Yes.

6 06 Q flhat is a lipoma?

fi-Lipoma ia a fatty tumor. And by tumor, we

just mean mass. The majority of these are benign.

7 A

B A!

See where I'm referring to?3 QThey are almost never cancerous.9

10 "Note that there was an incarcerated0 Where was it located?10

ventral hernia'?11It was located in her upper abdomen along11 A

12 f , Correct.the midline.12

Before I get into these. Do you have an13 QAt some point did you schedule a surgery?13 0

independent recollection of Mrs. Farris or do you

need these records to refresh your memory?

I have some independent recollection, yes.
What do you remember about her, if you con

14fi Yes, I did.14

ISAnd I'll show you — well, I think you

|;i*tr Uita’ operative report in your notes, but I have

marked it, the August 7, 2014, operative report. I

15

A16

17 Q17
iid tell me?have it as Exhibit 3.18

19 From her first meeting, she was ratherAA I have it,

- fi?v repr-i? *+* -iwiiwi •« «, phieife ?—spi.xa.'H’
fi . 7*. . Up(!K Cx~ pairT4||.
fc .*ni:« ^ ..f.fcsfc »< irtfUd i » -,#f •.iT

};i|’rajla . tu-j^3 r:t4 jJ Ly iihrndi

|ti - “iMti -r. r -I'L'rir -

Uj.i tl̂ +i * ’F*i ti.in ifjHj liiU l.liyi procedure

19

20 short, a little bit on the obese side. She had a20

21 shorter abdominal habitue than moat people do.
Probably a smaller chest cavity than most people iiL
She was pleasant, fairly forthright, and easy to get

along with.

21

2221

23*3
2424 *

1'ilu curt B . till cAucit ii25 r * *- '»** *25

LAS VEGAS REPORTING
soheduling61vreporting.com

702.903.9363
LAS VEGA6 REPORTING

schedulingfllvreporting.com
702.003.9363

2019

Jiiti.1r.Mt.»« il ijfyf *d4 «'u;> tg i-.ltil: * »Uiiy ‘ » it*> *

primary sutures. The recurrence rate of closing it

with primary sutures is much higher without mesh.
So bridge mash, for lack of a better term, was

:coming to the lipoma, there was an area that was1

2distinctly different from the lipoma itself and it2

Jappeared to be a incarcerated ventral hernia. Can

you tell what a incaraerated ventral hernia is.
A ventral hernia is any abdominal wall

3

i < t

5 necessary.A<

6 Q Where specifically in the preperitoneal

space did you place the mesh?

A In the pre ~~ well, part of it is in the

defect on anterior abdominal wall. The incarcerated

7part means that inside the hernia eac is usually

something intzaabdominal that is quote/unquote

s t u c k f o r lack of a better term.

7

B1

9 preperitoneal space, but obviously where the defect

is gone there ia no preperitive, There is no

peritoneum at all.
10So going to Page 2, you state, "The sac10 Q

1111 contained omentum".
12 Do you know how big the piece of meah was?CWhich eac are you referring to, the12

13 I would have to refer to the operative

notes by nursing. They usually have that in there.
A13 hernia eao?

U 14Correct.
-fct'd VliUI! i « -i

ii. fM **y -frrt a i r(nar< Nn»l0 <uu-
•iMinit]i

I don't recall off the top of my head.IS1' 'v

How was the mesh inserted? How was it16 Qu *,
17 secured?Tir̂ fV’Hr-r.MT.* 03Jon* ^PlfTl'inU

;cwi if v*!' mri

Mul'-tilai!..

•fi

I secured it to the fascia with Ptclene18 A;rr'

sutures in an interrupted fashion. Then 1 over

sewed the fascia together using Ethibond sutures in

19-«ArMS th* fufrtni* rLrcjlpl'f IfU

i'll tfrfr tofTija *»5- w-H*..•f.
1* ,rti|^t.rc-i

liyaif'. tUrHi j it<i jjiU *:.i mssri - !U±b: j-hn an interrupted fashion.
Then you go down — and going down further

in your report you state, nWe closed the

subcutaneous layer with 2.0 Vicryl sutures.

21.PTidiirrdt

preperitoneal 3pace?

*]

22 Q2-
232« .1 tit/ f;1i^ iljpli Ut; . yes

Vi'iVy *» *. I Iqfellitl i?*•Of •£tli jj i
.’liij- vi » uh lit*{- t*7(Ft,'

A

24W

25 Numerous sutures were not able to hold despite therej'f i
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1 has no nausea or vomiting, no diarrhea or

constipation. Mo signs or symptoms of obstruction.
Patient has had no fever and chills. Patient says

it ia altering her daily activities of living".

being very little tension. The tissue wae very

friable end had been compressed and stretched from

1

2

3the lipoma and from the hernia".3

»And then, you go on, you were able to

get the subcutaneous layer closed. Were there any

complications after tha surgery when you closed the

4

n Did you make a diagnosis as to what herQ5

condition was at that appointment?*•6

7 At that time, I felt that she had aApatient?7

recurrent ventral hernia. Part of the hernia on6When I closed the patient, and we went toA

physical exam felt slightly different. It wasn't
completely reducible. So ray plan was to order a CT

9the EACH, there were no complications.9

10Then did Mrs. Parris come back to see you10 Q

11 scan to further evaluate exactly what bad gone on

post-surgically here.
Does your ahart reflect that for ain June of ’15?11

12recurrence of a hernia?12

Did you get a CT scan on June 12, 2015? I
have it here if you —

On June 12, 2015 she did get a CT scan of

the abdomen and pelvis.
What medical significance if any did you

attach to this CT scan?

13 QIt looks like it was April 30, 2015.13 A

14Can you read me that note as to her return014

15 Ato your office.15

16"History of present illness,

postoperatively! Patient says she was doing well

after surgery and did not feel the need to come in

post-op from surgery in August. Over the last few

raontha, patient says her lipoma has returned and has

increased in size, she went to see Dr. Chaney who

16 A

27 Q17

1818

The impression was that she had a19 A19

waakening/hernia of the right paracentral anterior

abdomen opening, measuring 5.9 om. The herniated

portion measures 7.7 x 0.9. Contains large bowel.
There WBB no obstruction. The significance was that

she had recurrence, that she had a large bowel that

was inside the hernia, but not strangulated and not

2020

2121

22referred her back to me far evaluation of22

23hematoma/lipoma. Patient says this feels different

than prior to her surgery. It is more uncomfortable

23

2424

25and ooaaaionolly tender to touch. Patient says she25
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benefits, and alternative© in my customary fashion,
including possible conversion to open.

She wished to proceed. I asked her

if she had any questions. And all of her questions

were answered to her satisfaction. As she had just

recently had surgery, had no changes in her

medications or history, I didn't feel like she

needed any further a aardiac evaluation before

1obstructed.1

2I Was there a treatment plan formulated

after you got the CAT scan?

Q

33

4The treatment plan was for Mrs. Parris to4 A

5 come back in the office to see me to discuss her

>>6 surgery options-
7D Did you discuss the options with her?

84 A Tea.
9 surgery.Con you tell mo, is there anything noted

in your ohaxt about the discussions?

We reviewed how lier symptoms were going

and discussed the findings on the CT scan. At that

time, she said she felt like it waa getting bigger.
She didn't have signs or symptoms of obstruction.
She did say that this was making her nervous

regarding her activity level, i re-examined her at

that time. And I noted no significant changes from

the prior exam, reviewed the CT findings with her.
Recurrent abdominal wall hernia. Likely slipped,

7< Q

10 Why did you recommend laparoscopic

approach versus open repair for fchi3 procedure?

Fatiente recover better from laparoscopic

hernia repair than open repair. It has decreased

down time for their activity. And especially in

somebody who waa concerned about being aotive and

getting back to her normal daily activities of

living. Also, as you approach a hernia

laparoscopically from inside the abdomen, you will

get a better appreciation for the anatomy going up

inside the defect versus making an incision and
coming down on top of it. Especially if there is

bowel involved.

Q10

1111 A

12 A12

1313

1414

1515

1616

1717

10IB

1919

2020 around the prior megh repair and that large bowel 1©

in the hernia but does not appear to be obstructed

and shows no ischemic changes, There ia no

2121

2222

And wa3 Titina Farris taken to surgery on23 Q23 recurrence of lipoma, which she was concerned about.
I recommended laparoscopia ventral hernia repair

with mesh. Explained to her all the risks.
24 July 3, 2015?24

25 yea.A25
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omentum and the transverse oolon was severely stuck1Do you have that report in your chart?1 Q

and adhered fco the prior mesh repair.2A Yeah.
Can you describe what you caw in3Looking at this report, would you go toQ

regard to the transverse colon being severely stuck4where it states findings.4

to the prior mH3h.5In your report you state,5

.* The transverse colon was adhered and stuckA"Visualization of the abdomen revealed an6

to the prior mesh repair. Sometimes, even a union

meah or a separate mash or a dual mesh, the tissues

will grow into the mesh underneath, so there are

7incarcerated incisional hernia with a transverse

H: colon inside the hernia sac". Con you explain what

99 that means.
not easily to remove from that mesh. You either10That's under technique-10 A

have to excise part of the mesh with the oolon and1111 Sorry. You're right. That's underQ

leave it three, which oan cause serious12technique, yeah.12

complications down the line or you have to do what

you can to remove the mesh entirely from the colon

13So after you obtain pneumoperitoneum, you13 A

14put a trocar in and you put a camera in. And tha14

itself.15camera allows you to visualize the abdomen and15

And you chose here to approach it in what16 Qallows you to assess the hernia defect and what is

inside of it. And visualising her abdomen, I can

16

fashion?1717

To remove the mesh entirely from the18 ABee that she had a recurrence of the hernia and thatIS

19 colon.the transverse colon was incarcerated inside that19

so you removed the prior mesh, the whole20 Q20 hernia defect.
piece of mesh?21That was the same hernia from the surgery21 0

X don't have an independent recollection

how much of the mesh I removed according to the meah

22 Ain 2D14?22

23That is correct-23 A

that was adhered to the transverse colon.24Now, going down on your technique, you24 a
Not all of the original mesh, just part of25 Qtalked about reducing thB hernia, taking down the25
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which should say ventralized with Echo. Piece of1it?1

meah was placed into the intra abdominal cavity.2Let me read my notes real quick. I don't2 A

What does it mean, with Echo?3 0state specifically whether I took all the prior mesh

If the — in my customary fashion, if

the mesh is not causing an obstruction or problem

3

4 Echo is a insufflation device that isA4 out or not.
attached to the mesh. And when you put the meshri5

into the intraabdominal cavity, you grab a little6and I can close the defect with the other mBsh prior6

tube and you exteriorize it. And you insufflate7i intact, then I will not take the entire mesh out.

air. An Echo device flattens the mesh out so that8If you take unnecessary mesh out, you

way when pull it up, it stays flat against the

abdominal wall. And that way you can 3tart doing

your approximations without the mash flopping around

and making it much more difficult for you to

approximate. And that part is obviously excised and

9cause more hernia defects and factual defects

10because you are removing a fair amount of the10

1111 abdominal wall tissue.
12Do you know the size of the mesh that you12 Q

13inserted In the 2014 surgery?13

taken out later.1414 The 2014?A

So was meah removed, during this surgery of15 GWhen you placed the mesh the first time.15 Q

July 3, 2015?16No, X do not recall.16 A

17 I don’t know if any mesh waB removed inAIs there any not© in here of the size of17 Q

relation to the removal from the colon Itself, it1618 the mesh?

might have been, yes.19That I placed in 2014 or 2Q15?

when you went in the'15, is there any

19 A

Was there any pathology sent from this20 Q20 G
operation, do you know?

I do not recall.
21notations as to the size of the raeeh?21

22 A22 A Yes.
Q Have you seen any pathology reports

regarding this surgery —
23Q Where is that?23

24On the second page. Turning our attention24 A

25 I don't recall —Atowards the repair of the incisional hernia, 7x9 —25
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1 A It has some thermal energy, yes.
Did you consider using sciaaors or a

1 — in reviewing the records?Q

2 QA I don't recall.2

nonthermol device to free the bowl or the colon from3So what Irm asking you: There is no
specific notes that you removed, any mesh that was
placed in the August '14 surgery?

3 Q

the mesh?

it When I assessed what instruments to use,A

6 it all depends on what the tissue looks like and
6 A No.

what the mesh looks like. In some caaaa if the7
7 Going to your report, under technique,Q

adhesions are a little less dense and that I can get

away from using scissors, I'll do that. But if the
tissue is fairly ingrained, I want to make sure that
the tissues coagulate so you don't end up with a lot
of bleeding. You just cut native tissue.

I hadn't used the harmonic scalpel in
at least five or seven years because of the heat

Bwhere you state, "We began by reducing the hernia,

taking down, the omentum. The tranaveree colon is
severely stuck and adhered to the prior mesh
repair", do you recall how much of the bowel was

8

99

10
10

11
11

12
stuck to the — or the transverse colon stuck to the12

13
prior mesh repair?13

19I know it was stuck in at least two14 A

distribution from that particular instrument.IS15 places.
Thin you state, "The raegh would not oome

free from the skin". Can you tell mo what you meant
by that? What skin were you referring to —

Well, it is actually referring to the

16 QAnd you state, "Taking this down, we had16 Q

17used the LigaSure device to extract it from the meeh17

18as the mesh would not come free from the skin".IB

19 AWhat is the LigaSure device?

The LigaSure 1B a ceiling and cutting

19

20 mesh.20 A

21 And you state, "In doing so, this created
a small tear in the oolon using Endo-GiA blue load".

0
device. So it will function by, first, sealing the21

21tissue for coagulation purposes,

associated bladed for cutting.
And then it has anE2

23 What is a Endo-GIA blue load?
23

24 An Endo-GIA is ft laparoecopio stapling
Again, it staples in two linos and then it

ADoes it have thermal energy attached to24 Q

25 device.it?25
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1 the colon?
ho3 a blade that divides. So that it will remove3

2 A I believe it was about 1 cm, to the best
2 the tissue from the staple line.

of my recollection.3
3 Clarify this note. Did the small tear inQ

4 Just to clarify this. You say you placed
a 7x0 Venture light. Would that go — the 7x9 is —

<1the colon come from trying to get the mesh out of
the — I mean, getting the colon out of the mesh or

4

%*!

6 what measurement are you using for that?
was it created with the stapler? I don't

,1 :

7x9 inches.7 A
7 understand.

So you then state that there was a secondB QA No. The colotomy waa made by getting the
colon off of the mesh. Once you have a hole in the
colon, there is various ways to repair it, one of
the ways is you use a stapling device to close the
defect.

8

small colotomy. What is a oolotomy?9
9

Hole in the colon.10 A
10

11 Wae fchia through the complete wall of theQ
11

colon, these holes?12
12

A Full thickness, yeah.13
13 Did Mrs. Farris have bowel prep prior toA

Q Both were full thickness?14this procedure?14

15 A Yes.15 No, ahe did not,A

So the second one, do you know the size of16 Q
Q Did you recommend that716

17 that one?
17 No,A

It was also around 1 cm.18 A
10 Q Why not?

And how did you see these holes?19 0
19 2 don't do val preps for any of my colonA

20 Through the laparoscope, yes.A
20 or bowel surgeries. It causes an inflammatory

How far apart were those holes?21 Q
cascade. Nowadays, with enhance recovery after21

22 It's kind of hard to say from anA
22 surgery, bowel preps are probably about — most

people don't do them 70 percent of the time. Some
people are still doing them 30 percent of the time.

independent recollection. I I — when you

have — it's not like you have the colon
straightened out and you oan make an exact

23
23

24
24

25
25 So do you recall the size of the tear in0
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i much it takes to close the defect . And then you

remove the little tag of tissue behind it. You

measurement . The colon is kind £ angulated, So1

2it's kind of hard to say haw far one part is away2

3 examine it, look at it, and make sure that it looksfrom the other .
1 closed.They were both within — yaah, I

would be guessing. 1 cannot say for sure.
4

Did you see JUL| fecal content from eitherS Vr

of these oolotomies?vWhen you aay "in the colon", what part of

colon are you referring to in this report?

fi Q

7 A Ho.7

K '10 rP”*- ioi truer, ."

***Uj. ynu 'T* .in t . i; } =Mlj * t Ht
• fill* time ! (i>! Jri! ‘dK | f: , .'.y.uui 'Fh ijipfllrC tilt KOU

; Si^l It-irau IMnu . |'i. fVlie jajt—
atool that I could see was fairly hard and inaide

the colon. It was not liquefied or oozing out

anywhere .

VTransverse colon.3 A

9 IS £7-' atAnd then you state, "The second colotomy

was repaired with the Enda-GIA 45 tiseue load" .
Repairing the first one, could you tell me how

The first colotomy .
Well, both colotomiea were repaired in the

9 Q

10

1111

12that — how you did that .12

1313 Q

14First, you look at the tissue, then you14 same way .
After I repaired the colon and when u15decide if it is healthy tissue, will it take a15

16 repaired the hernia and then re-examined everything

again to make aura that there is no stool or soil

anywhere else in the abdomen to suggest ©ither. A, a

leak I missed or that the staple line hadn' t take

properly.

stapling or does it need to be sewed. You look to16

17see if there is excessive atool .17

IBIf you have a colotomy and all of a

sudden there is stool everywhere, then you probably

wouldn't want to uae a stapling device. 5o you have

18 ;

1919

2020

21 Are you able to run the whole bowelQto assess the tissue in how well you would do that .•Jf

22 laparoscopiDaily to cheok if there is any

perforataone?

Then you basically pinoh the tissue so that you 're

holding the hole closed. You then place the

stapling device below that . And then you apply the

HiiJ .tt * ind Itv’ai .- Mi it * i s e o ‘tuw

2323

24 You run the bowel that's involved in theA24

25 area of the surgery, yes. There is no need to run25
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It looked quite healthy .quote/unquote, "the entire bowel" that was not

involved because you're more likely to cause a

A1

The second colotomy, did it hBve anyVI-r

ragged edges?•i,.complication in the tear or somewhere else.3

Vi- V >*!t ' Till .‘"l taslit.pv *»
U L II * | j ,!fjtw nt ‘ II dfjjj; *'ui ;

AWas there any washout done of the area4 Q *

Qwhere the colotomiea were?5

6 the second colotomy?Yea . Irrigate drain.6 #i

7 A I do not .Where does it eay you did that in theQ

At any time did you consider converting

thie to an open procedure?

Q*II report?

9it 's my customary fashion .* I'm not sureA

10 A Sure .whether it says it in the report, but once 1 do the10

Win 'tlric?

S « -»T iJui :jrJni ^ni. tn

1111 staple line, I use the — there is a Irrigation

device and you can both suction on the staple line

to suck off any material, make sure there is

try;il

13 Afill: ,yr.iid leiar .l >:|ICCL3 Z-ft C-7
14 correct?nothing, You can irrigate with it as well . You can14

15 A Correct.wash away ary debris ao that way you have a nice15

16 V And why was that?16 visualiration of what you're looking at.

that routinely for all my hernia repairs.
And I do

17 Because I saw that the tissue lookedA17

trialtuy. By the time I finished the surgery,
everything looked good. There was no evidence of

18So you repaired both of these with the18

1919 stapler? You were able to visualise that?

20 any fecal drainage or aoilage. So I was happy withA ‘cViz ;Vv

Jihi lii- f - -.il - - UiiKifc I -iivv lM.ii / staples you used

ah ' Ml* Si.'- yk 'i'oLv.'MHf' *!

I; v?!.

fa* •.? mjr, - ’, V — |.i ; |W* «ny

the repairs .21

21 It there was woo something about tni>22

23 tissue that was tenuous or inflammatory or that it

was still leaking, then, of course, I will do

*« f. fiirtV jtiawrJ ' urn'si S .

*
241

25
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everything- looked healthy, create an anastomosis.1
looks like inside the defeot, you can suture close,
you can staple close or you can resect the entire
feoal bowel and do a new anastomosis, if necessary.

Are there advantages to using a stapler

1
J So one of the reasons to go open is if

there is issues with the integrity of the bowel? is
that a fair statement?

Q

3
3

4
4 Q

5 Yes.A 5 over a suture?
6 So you didn't feel it was necessary?Q

A No, not really.6
7 Correct.A 7 0 Okay. Can you suture a colotomy such as

the colotomy sutures that Mrs. Rives faie) had* How did you determine if the staple or the

staple repair ±a satisfactory?

First, you look at the staple line to make

Not just to cover the defect, but a

Q «•

)iv

9
laparoscopically and maybe suturing or stapling?9

10 A 10 Mrs, Farris?A
11 sure it's gone. 11 yes.0

little bit more on eaoh side of the defeot.12 Then Yea, you could.12 A
you look at the overall viability of the tissue
around it. And then you can Hgueeze the colon with

a clamp and see if ary air hubbies come up or if

perforation develops.
Is there an alternative way to repair a

colotomy in the colon other than using a stapler?

There is many ways.

13 13 You can suture?
14 14 Yes,A

15 15 You decided not to suture this but to useQ
16

16 the stapler that you talked about, was healthy and
had a satisfactory closure of the colotomy?

It had to do with the sise of the defect,
the size of the colon, and the tissue you have.

17 Q
17

18
19 A

19 A 19 So
20 Sutures can be used?Q if the hole comes together nice and easily without

causing a stricture of the colon with the stapling

device, that is quicker and easier and reduces the

20
21 Sutures aan be used, yes.A 21
22 Assuming a patient is converted to a

laparotomy, oan you still use staplers if you choose

or would you use sutures or some other method?

You could“depending on what the bowal

Q
22

23 23 anesthesia time.
24

If the hole is a little wider and you
are worried about causing a stricture or a

24
25 A 25
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.1 constriction by closing it, then I would use euturea Q Do you recall how many staples you used in

the second colotomy repair?

A I do not.

1
2 or, if necessary, a laparotomy and reaecfc the bowel.

5o you didn't notice any thermal injury to

the colon or bowel during this procedure?

2
3 Q

i

4\
4 Q When you fire the stapler, how many

staples come out per firing?

A I would have to look at the manufacturer's

* A No- 5
i Can you see such a thermal injury,Q

6
7 normally? 1 list. It's a staple line consistent of multiple

titanous staples. Depending upon the color of the
load; a blue load is a typical tissue load. A green

load, is a thick tissue lead. It does not change the

Sometimes with small bowels, you will be8 A

be able to see branching of the tissue. I noticed9
*

that oeaasionally when I have used a harmonic
scalpel, using a ligature device, I don't think I

10
10

11
number of staples. It changes the staple sire. I
do not recall the exact measurements off the top of

11
12 have ever seen that thermal effect. 12
13 Then you state, "After success" — I'mQ

13 my head.
14 looking at page —• it's the second page of the He discussed already the hernia with the14 Q

report — you state, "After successive firings'1.
What do you mean by firings?

15 IS piece of mesh. And speedfioally, where was that
16

msah placed?16
17 Explain to me how that works.

That means more than one firing of the

Into the abdominal cavity.
Do you recall specifically where it was

placed in abdominal oavity?

You mean, how did I introduce it?

17 A
18 A

18 Q
19 stapler. So that means there was at least a minimum 19
20 of two firings.

20 A

And you state, "The staple lines appear to21 Q
21 No, No. Where was it within the cavity.

When you first place it in the intra

abdominal cavity, you pull it up against the

Q
•i be in tact". 22 A
23 Do you know how many staples you used 23
24 in this first colotomy repair? 24 abdominal wall, and then you do an approximation and

paok it into place.25 A I do not. 25

LAS VEGAS REPORTING
schedulingQlvreporting.com

702.G03.9363
LAS VEGAS REPORTING

echedulingQ1vreporfcing.com
702.803.9363

8A.App.1702



ft A App 1703 HI

1 Q What was used to pack it into place? Can you explain what that was.l

A Secure strap device. She insufflation tubing is part of the2 A

3 Q Do you know the manufacturer? echo device that I mentioned earlier.
4 A I think it’s Ethicon, but I'm not sure. Then you state, "It was exteriorized from4 Q

C r5 Do you know the color of the strapa that the abdomen",
6 you used? 6 Can you explain that.
7 It they're kind of a pinkish or purpleA 7 You use is a little grasping device andA

B color. you put it through the incision, you grab the

insufflation tube and you pull it up through the

abdominal wall so that it ia now on the outside of

8

9 Explain to me how that is done, how you

mechanically place the mesh and secure it.
0 9

10 10

11 The secure strap device is a laparoscopic

instrument that, as you deploy it, it fires a

bioabsorbable cap that goes through the me3h. So

you start circumferentially as far out as you can,

A 11 You can attaoh the syringe to it, put

air into it, insufflating the echo device, put a

hemostat on the abdominal wall on top of the

the abdomen.
12 12

13 13

14 insufflation device where it will hold the pressure.14

15 cause that's where the fascia — so you make a Yeah, you state, "The insufflation device15 Q

16 circumferential row all the way around. 16 was deployed and held against the abdominal wall
17 At that point, you remove the echo 17 with a hemostat damp”.
10 device so that the echo device is not in the way of

doing further approximations. And then, I
IB What is a hemostat clamp?

It's a metal clamp.
And then you state. Using you Secure Strap

device, you approximated the mesh circumferentially

around the hernia defect. And going doing further,
you state, "Returning to the abdomen, we continued

19 19 A
20 typically, or In my cuotoraary fashion, continue

doing circumferential rows until I’m satisfied that

20 0

21 21

the mesh da in place and there is coverage at least22 22

23 by 2 centimeters around the entire area. 23

24 And you state, "A small incision was made

at the midline grasping the insufflation tubing",

Q 24 further approximation of the SecureStrap device
25 25 making sure that we had inner circumferential layer
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near the hernia defect in extreme outer1 So did you inspeot the colon at that1
circumferential row and then inner circumferentiali-. paint?2
rows". X inspected it at that point, as well3 A

Can you explain what that means.4 during, yea.i

5 You make a circumferential row all the wayA And if there injury or tear, would you

examine that and you would be visualize that before

Q5

round the hernia defect with the SecureStrap device.6 >1

When r*m happy that the complete outer ring is7 closing the patient?7

complete, then I do a inner ring. Same thing,e A Yea.
airoumferentiel all the way around. If necessary, I

will do even the third row, if needed.
9 Were you able to visualize the completeQ9

10 colon, the whole circumference of the colon during10

ll One then you state, "Once it was

adequately approximated covering the hernia defect

0 this procedure?11
12 Twell, the entire circumference of theA12

by 3-5 cm in all directions, we visualize the13 colon ia not visual anyways oo you won't see that13

omentum. There was no further evidence of14 part of the colon. So the part that is visible,14

15 bleeding". 15 yea.
Okay. Was there bleeding during16 Then you state, "The 12 mm trocar sites

were closed at the faaoia level with an 0 Vicryl

Q16

there procedure?17 17

10 Yes, Come.A stitch in a figure-of-eight fashion*,

on, you state, "The patient was extubated in the OR

and transferred to the PACU in stable condition.

Then later10

Where was the bleeding originally from7

Taking down the to omentum out of the

19 Q 19

20 A 20

hernia sac.21 She tolerated the procedure well without21

Do you know how much bleeding there was722 Q complications",22

A Minimal,23 According to this report then, there

were no complications, she was in good condition

23

And you state, "The colon appeared to be24 Q 24

healthy, viable, no further injuries or tears*.25 with the surgery?25
>
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1 Q Okay. Do you recall meeting Mrs. Farris’A1 Yes.
2 husband, Patrick?I have marked your progress notes. I’m

referring to Exhibit 2. Hill you take a look at

those. Do you have a recollection or notes as to

the next time you saw the patient after the surgery?

X saw her briefly in the recovery room.
And r don't recall when l saw her next, except to

0

3 1 remember meeting him and talking to him,A

44 yes.
Do you remember him being in the pre-op

area? Was he present for the discussion?

55 Q

6A

7 I do not recall.A

i Going to your progress note of July 4th,

it looks like it was done 12:22 in the afternoon.

Qwhat I refer to as in the notes.
u. Prior to the surgery, did you meet with

the patient to discuss the surgery in the hospital?

Yae, we met in the preoperative holding

Q V

10 And do you see what I'm referring to,Doctor710

11 Yes, I do.A11 A

12 It says, "Subjective, patient complaint,
patient with abdominal pain and bloating while

drinking a SoBe beverage but no emesis, possible

subjective F/C"

012 area.

1313 Q Do you recall what was said between you

14and the patient?14

15 15Yes. My customary fashion, I reviewed th©

indications for surgery. Again, risk, benefits,

alternatives, if she had any ew condition© that had

changed since I ©aw her last, and any other

questiono regarding the surgery. I usually go over

the postoperative instructions at that tirao.
Especially, if there is family there because a lot

of times the patient won't remember and I want them

A

What is F/C?ISIS

Fever and chills.1717 A

"Patient feels short of breath."1818 Q

19 A Correct,19

"Positive flatus, no issues with2020 Q

urination. Patient states there is no change".
So do you recall what time the

2121

ip -22

23 surgery was done on the 3rd?

I believe it was some time in the morning.
And reading your note from the first — r

23 to hear it from me because sometimes the nurses tell

them stuff that I do not necessarily put down in the 2424 A

25orders.25 Q
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"impresoion and plan, diagnoais, incarcerated
incisional hernia. Course, worsening".

What did you mean by worsening?
Her heart rate and blood sugars were

according to my plan were unstable. Her abdomen was
fairly extended and X felt that she needed NGT to

1guess, going down to the end, where it says plan.
Go all the way down to the lower left, it says Page

No.2231, you have —

1

12

33

4 AA 23 or 22?'5

5If you look at the bottom —
MR. C0UC1I0T: Yeah, he misspoke —

5 Q

6*

7 decompress the <3X tract. I would have to check my

postoperative orders, but I was pretty sure that she

BY MR. HAND!7

Q Yeah, 2231.8

was NPO after the surgery. And instead she was

drinking these beverages. And it looked like she

A Okay.9

10In the impression of plan, diagnosis,
course, plan. So can I ask you, how would these

notes be entered? Is there like a workstation that

10 0

11 wae not tolerating them well. I was concerned that11

the bloating and the distention would make it a1212

13 higher risk for her to aspirate or have further

complications where we repaired the colon.
The distention of the abdomen, you

attribute it to the not drinking liquid?

No. It's probably multifactorial. It's
due to the anesthesia. It can bo due to the extent
of the surgery, it could be due to colon repairs,
her response to narcotic medication. It's
multifactorial.

is on the floor or in the room or how is it done?13

14There's computer stations. There is some,
if you wanted to, there are some in the room. Most

of them are outside of the room. Sometimes, I

14 A

15 Q15

1616

17 Afinish my note immediately as I walk out.
Sometimes, I will see a couple of patients and then

I will do them in the doctor’s lounge where there is

17

1818

1919

2020 some access.
21Do you have any records regarding the

patient that are not in the hospital record or in

your offioe chart that we have gone through?

21 Q

22 Q Do you know how muoh the abdomen wasi’i

distended?2323

24 He don’t really measure it in terms of a

quantitative. We just figure out in our own heads,

A24 A No.
25So if we can going to that date, it says.Q25
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For this hospital, X think the upper range1 Amoderate, mild ox severe. Sometimes we will notice1
in normal is around 12,000.2whether the abdomen ia dull percusaion versus2

Did you attach any medical significance to

that blood count, 23.3?

Tv Qtympanitic percussion as a way.
How did you characterise this distention?

I put it as slightly firm and distended in

3

404

by itself, no but in relationship to all5 AA5

of clinical factors, yes.6tympanitic. So I would say that was moderate to6

Can you explain that to me.7 Qseverely distended.7
Hell, sometimes patients will have aB ATympanitic, what doe3 that mean?

Tympanitic means when you touch the

abdomen it sounds like a hollow drum.

Q

leukocytosis after surgery just from the stress of

surgery. However, if the abdomen is distended,

bloated, not working well, ehe went into respiratory

distress, had to be intubated. Then we had to

figure out a possible source for that leukocytosis.
And what were you considering^ if any, as

9A9

10ID

11Is there any medical significance to this.Q11

12it sounds like a hollow drum?12
13It usually means that tha bowel is13 A

14 Qdistended, full of air, and not working well. So14

the source of the leukocytosis?15either, most likely, It represents an ileus and that

the bowel is not functioning properly,

Now, we go to another note of July 5th,

progress note, looks like it was done at 11:02.
Do you see where Zfm referring to

15

Pretty much every differential diagnosis15 A16

from aspiration pneumonitis to complications from17B17

IB surgery.It16

Were there any part of her vitala on that19 Qis on Page 2212.19

page, were there any other abnormal vital signs?

For the cbjeotive part, she has a — well,

at one point she has a high or a T max of 39.2.

20there?2D

21 AYes, I do.21 A

22 HerQ Poet-op. la there a note that her white22
hBart rate ia elevated. Her blood pressure is23blood count was 23,3? Going down do Page 2214.23

fairly — there is low blood and there is very high

blood pressure, but that is over a 24 hour period.
24Correct.24 A

25Q Okay. What is a normal white blood count?25
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1 Q And did you come to a conclusion what mayHer saturations appear normal at that time.1

be causing that?2< : Part of this conaidera that she

A No, I did not.33 was — before she wae intubated and afterwards

Then it states she was on the drip and you

said, "Me will await the results of the CT scan,

chest, obdomin, pelvis. Will consider exploratory

laparotomy, depending on resulta of CT and patient’s
olinical progression."

Q4 because she was 80 percent and it mentions the

5 mandatory modes.
£If you go down to Page 2216, the last page

of that note. Impression of plan, diagnosis,

incarcerated incisional hernia. Course, worsening.
What did you mean by "course, worsening"?

Well, the day before, she was breathing on

her on. And now, she's had an event that has caused

6 0

71

0i

9 So you were considering laparotomy on

July 5th?1010 A

As one my possibilities of going forward,11 A11

1212 her to be intubated. Her heart rate was sky high.

They had to do put her on a diltiazem drip and they

yes.
Why were you considering that?

Well, because my intraoperative findings

13 a13

14 A14 put her on a heparin drip aa well. During the

15 were that I had two colon holes that I repairedIS course of these events, from one day to the other,
she got significantly worse, but then they

raausoitated her and she waa at least somewhat more

laparoscopiaally. And my first concern was whether

those holes had opened up and possibly created leak.
So you wanted to see what a CAT Scan

1616

1717

IB Q16 stable, it appears.
showed?1319 And your note from that date states,Q

Correct.20 A20 "Patient more stable now while Intubated and

What would the signs be of a leak?2121 sedated. Glucose still not well controlled. Q

22 A On a CT scan?22 Patient with SVT" — what ia SVT.

23 No, Just clinically, what would the signsQsupraventricular tachycardia.23 A

24 be?24 So she had a rapid heart rate?Q

A25 Clinically, signs of a leak are very vague25 A Correct.
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that elevated?1and nonspecific. I have seen patients with a leak

with fairly formal vital signs. And I have seen

patients with leaks with tachycardia and high

fevers. The abdomen itaelf, if there is a fresh

leak with fresh incisions, usually enteric contents

1

It's consistent with the range she's been

in for the last five or six days.**
If she has changes in her clinical course,

then we would consider if we reoperate. What would
be the ramification if we reoperate on her, which

would be moat likely reflection of her colon

2 A2

33

•3 Q£

5

6can come up to those incisions because they're brand

7new and not healed and any enteric contents is under

pressure, like an abscess, will juet go right up

through those. So you uae the vital signs and the

7
t

osteotomy, other parts of the bowel. Just from*8

other operation standpoints.

So at thig point, did she have *—
It does not look like it based upon the CT

9

10 Qphysical exam of the abdomen and the incisions.10

11 ASo the white blood count on July 7th was

And then if we go to the 9th,

11 Q

12 scan.26.7 and then 22.6.12

13 what would you expect to see on the CTAit was 22.9.13 Let me ask you to look at your note on
scan that indicates there is infectious process?

It's not what is on the CT.

14the 9tb.14 That is page at this bottom it says page

15 A It’s on the19 zero flierchlts oorrect.15

readings.16It looks like it was done on 15:42 PDT.16 Q

17 What ia on the prior CT scan?**QIt was now postoperative day six. At this point

she’s in the intensive care unit; is that right?

17

If this CT scan all of a sudden showed18 AIB

increased incompetent that parafeel air, showed

increased fluid, showed increased bowel edema,

1919 A Yes,

20Looking at the — if you go to the Page

1911, the vital signs, white blood count, 22.9.

that an elevated whit© blood aount?

20 Q

21 showed gross soilage. So if she has a hole in her21 Is

22 colon, she could.22

And that contrast on that CT Scan shows23 023 Well, first of all, white blood is not aA

24 would be in line of a possible leak.vital sign.24

25 0 Was Mrs. Perris conscious or conscious, do25 All right. White blood count, 22.9, is
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1 That's hard to Bay based upon my limitedAyou have any recollection.
Itfa hard to anewer that because their

1

2 notes here.2 A

3 So at this point, did you have any concern
for a leakage from the bowel?

Qtrying wean the excavator, and at various times

they're taking her off sedation. And when she was

off sedation, she was fairly agitated. I can tell

that because there is a comment from my note that

3

44

5 A I was also concerned about leakage from

the bowel.6

7 Q We go to the note.they switched propofol to Pentanyl, trying to get

her to be more relaxed when ohe they were giving

her, what we call, a sedation vacation.
So at this time point, did you have an

expectation or a idea when she would be able to be

discharged from the hospital?

I was not making a discharge plan at that

7

h MR. HAND: Let's go off of the record.
(Off the record.)

8

99

10 BY MR. HAND:10 o
ii Q Okay. Looking at 13, it looks like her

white blood count is 17.9 on that day. Any medical
significance to that?

11

1212

1313 A

14 It's a little lower than it’s been over

the last couple of days but in and of itself, no.
And we go to, it says, "Course,

progressing ac expected. Plan, patient tolerating

sedation protocal btter today. White blood count

basically uchanged. Patient now afebrile with
normal lactic acid and no acme issues on xray.
During this period of of time was there any

distention in the abdomen?

Alevel — at that stage of the game, so to speak.14

15it's about getting her exacerbated, which had been

the problem for many, many days and had been

delaying her progression. And now, she is — her

bowels are next of my concern to get them

functioning better as she has got a load of rectal

contrast up in there that most likely is delaying

her bowel or returned bowel activity. And I want to

get her either on enters1 feeding, if we could or

extuboted and eating.
At thia point, what, in your opinion, was

15

16 016

1717

1610

1919

2020

2121

2222

23 She had various degrees of distention theA23

24 entire time.24 Q

25 Then you state — well, the distention.Qshe septic?25
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was that — did it remain at the same level* going

down, going up* do you know?

It's hard to say in a patient that has

anasarca because the edema of the abdominal wall

1 Worsening or lowering blood pressure,

higher tachycardia, worsening renal function.
Worsening pulmonary functions,

any of those thinga.

A1

2 2

3 A And she didn't have3

4 :*
interferes with a good examination from a distention

standpoint. So when the abdominal wall ia doing

better from the anasarca standpoint, that is more

If we go to the note on the 14thr That'sS Q

6 at 0*43. That’s page 1600. Her white blood counti

7 on that date waa 21.10. Any significance to that7

indicative that we're getting rid of the excess8 finding?*

fluid. Hopefully, it’s getting off her lungs.
Hopefully, it will help her breathe better.

j> Again, in and of itself, no.
And then you state, "Patalent with new run

fevers and white blood count has trended back up and

abdominal exam as gotten a bit worse in terms of

being firm. Also, no response to fleets and no

bowel activity. Will await traoh today and likely

get repeat CT scon of the abdomen tomorrow looking

for any increase in free fluid/abscees or

development ofn — it should be bowel obstruction, I

9 A

10 Q10

11 Hopefully, her bowels start to function. 11
And you state, "Agree with ICU team after

patient only lasted four minutes on CPAP that she

will likely need tracheostomy. Will consult with Cl

12 Q 12

13 13

14 14

surgery. Discussed all of the above with husband15 15

16 who seems encouraged". 16

17 So do you remember speaking to the 17

IS husband that day? 18 assumB.
I don't remember the conversation, but19 A A Correct.19

20 according to the note, I did. "Or free air. Discussed with ICU team."20 Q

21 So at this point, on the 13th, was sheQ SO at this point, what is your21

22 septic at this time? assessment of the patient?

That she's clinically getting worse.
22

23 It does not appear so.
And the signs of sepsis would be what, if

A A23

24 Q Q Baaed on what factors?24

25 she was? Hew running fevers, increased white cell25 A
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1 count, worsening in the abdominal exam, no return of assessment of the patient in terms of Her? Is she1
bowel function, and no response to fleet or

suppositories.
2 2 oeptic now?
3 Again, depends on your definition of

septic, but you don't have to be septic to take the

patient back to the OR. She had signs and symptoms

that are consistent with a possible leak from the

0
So at this time, ie there infectious

process in the peritoneal cavity?

Possibly.
So at this paint, what was your plan in

terms of the next step you were going tg take?

Meaning, you were going to get a Cat scan?

I was going to wait until they did the

tracheostomy and then get a repeat CT scan of the

abdomen and see if there was any change from the

prior CAT scans.

4 Q 4
5 5
6 A 6
7 Q colon or some other etiology.

Ware there any signs or symptoms of a leak

from the colon prior to July 15, 20157

7
e 6 0
9 9

10 A In the continuum of her clinical10 A
11 11 evaluation, no.
12 12 Then you go down and state — sorry.

Withdraw that question.
Q

13 13

Now, we're going to the 14th. And that is

Page 1497. And I'm reading your note, it states:

•Reviewed patient's CAT Scon concerning for new

developments of abscess fluid and free air where

Q14 And the basis for that statement ia14

15 15 what? Can you explain the basis for that.
16 Again, if you look at the patient in the

continuum of their day to day improvement and

clinical situation. If a patient has a hole on day

one, they're not going to continue to get improved

and show signs of improvement day by day by day.
They're going to show signs of getting worse

immediately. So in a patient ia even smoldering

along and doing better and better, even if it’s juet

step-wise, then your suspicion is still there hut

16 A
17 17

18 there was none prior, still no extravasation of

contrast but very concerning for possible leak and

or abscess either of which requires surgical

intervention given patient's increasing fevers over
the last 48 eight hours and increased leukocytosis

over the last 40 hours. No improvement in abdominal

18

19 19

28 20
21 21
22 22
23 23
24 exam". 24

So at this point, what is your25 25 it'e kind of in the back of your head.
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1 So you spoke to the husband andIf a patient all of a sudden takes a1

indicated it was time to being her back to the

operating room on the 15th?

2Change clinically, in which case, these last 462

33 hours, now she has not just had — now, she’s had a
Spike in her fever. Now, it's up there and staying

up there. And it*s not 101. It's 103. Now, the

A4 Correct.*

Was that the first recommendation for herQ5
>«

to he taken back to the operating room at that point6white count which was trending down slightly is now

trending all the way up.
6

7 on the 15th?7

a That I can remember, yes.
And you state that your concerns for

further complications or sepsis. What did you mean

by nor sepsis'1?

AHer abdominal exam is worse. I6

Q99 repeated the CAT Scan, which is clearly different

SO if you look at the changes,
with all these factors on the patient on a

day-to-day basis, it is not one little single item

pointa to this versus the other.

You further state, "Spoke to the husband
regarding the findings and the patient's overall

condition, patient’s spike in fever is 103 now.

Recommend exploratory laparotomy with explantation

1010 from the one prior.
1111

12 That she can develop sopais andA12

13 multi-organ failure and die.13

14 So if we go to the next day, you note at

11:39, "After discussion with Dr. Mono, family would
be more comfortable with having Dr, Ripplinger

taking over as surgical consultant going forward. X
will continue to be available if Dr. Ripplinger or
family has any further questions or I can ansiat in
any way. Otherwise, I will effectively sign-off for
now”.

Q14 Q

1515

1616

1717

1810 of meeh, abdominal wash out, thorough inspection of

19entire email and large bowel, possible colonic19

2020 lavage to remove inaippated contrast, possible bowel

resection, explained further the risks,
complications or sepsis and he indicated he wanted

to think about it further and decide tomorrow based

2121

22 Who is Dr. Mono?22

23 Gary Mono ia a general surgeon, who at

that time, he was either chief medical officer or

A23

24upon how she does. I notified ICU team of husband’s24

25 vice-chief medical officer of San Martin, I believe.decision".25
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take over as surgical consultant going forward.
What do you remember about that discussion

with Dr. Mono, as far as where did it take place?

I don't recall.

1I don't know hia exact title at that time.1

2 QPrior to July 16th, did you ever discuss2 Q

3the patient with this Dr. Ripplinger?

Dr. Ripplinger was consulted as a second

opinion earlier in the patient’s clinical course.

He was the one that wanted the CAT 3can specifioally

with reotal contrast, I don’t reaall having an

AA4

Q Do you recall the substance of the
6 conversation?6

7 A The substance was that the family was

uncomfortable with me continuing as surgical

consultant on the cose.

7

8independent conversation with Dr, Ripplinger at all.
Was there a meeting at the hospital of

some kind about Mrs. Farris with the husband, you

B

9 They didn’t want me to be
be the surgeon doing the reopexationoparation.

Was the family present for any discussions
between you and Dr. Mono?

9 Q

1010

11 Qand some of the administration people, do you recall11

12that712

13 A I don’t recall.I thin Dr. Mono, whan we spoke, mentioned13 A

14 So on the 16th, ia that the last day that
you were involved with the treatment of Mrs. Farrie?

Qthat.14

15Was there a meeting with family and

hospital personnel that you attended?

15 Q

16 A Yes.16

17 So when were you planning to take her back
to the operating room?

QI don’t recall whether I attended or not.17 A

18How did you *— well, Dr. Mono, did you

have a discussion with him about this patient in

18 Q

19 A The night prior.19

20 <3 The night of the 15th?that time frame, on July 16th?20

21 A correct.21 In regards to?

Mrs. Farris and her — about her

A

22 MR. HAND: Can we go off for « second.22 Q

23 (Off the record.)generally. Did you speak —
Dr. Mono and I discussed that the family

23

24 BY MR. HAND:24 A

25 Q We are going to Exhibit 6. It is awould be more comfortable with having DE, Ripplinger25
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her first pootoperative day July 4, 2015, and wasconsultation by Dr. Ripplingei on July 9, 2015. Can

you take a look at that.
A Okay.

l1
first transferred to IKC and then to Intensive Care"2

Unit when she was intnbted later on postoperative

day l. And she has consistently had a relatively

elevated white blood cell count".

33

Hava you seen this note prior to today?

Irm sure same time during her clinical

AA Q

55 A

Do you agree with that note?

For what you read, yes-
"Her very first white blood could, Nhich

6course, I reviewed it, yes.
Are you able to review on the work

station, the notes entered by other doctors or

6

7 AQ

8 QQ

was done on July A, 2D15 was 21.7.
fairy consistent in the greater than 20,000 and was

as high as 26,000 on couple of occasions*.
Do you ogre© with that note?

I have no reason to argue with it -

It has remained9nurses or personnel?9

10Yes,10 A

$0 looking at his note, do you know who 11Q11

12requested this consult?12

13I think it was the famLly, but I'm not AQ13

Q All right. Then, "She has been on1414 sure.
ventilator since the evening of her firstSo Dr. McPherson, do you know him? 15Q15

postoperative day*. And it saya, "She has not had -
significantly elevated temperature recently. She

has been taohycardic* -

16Dr, McPherson is an ICU doctor.16 A

It seems like he is the on© that requested 17017

IQIS it.
Do you agree with that statement?A Where does it aay that?

Q It says rofexing to the — I don't know

who requested it but, he's in there. So it just

oays aecond surgical opinion?

1919

20 To the best of my recollection, yes.A20

We're down to the physical examination on21 Q21

the next page, It states, "Maximum temperature over2222

the last 24 hours was 37.2 degrees oentigrade,2323 A Yes.
maximum pulse rote is 123. Her blood pressure

mostly recently is 126/73, Tha temperature of 37.2,
24And looking at his notes, it states,

"Eostoperatively, the patient began to do poorlyy on

24 O

2525
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1 ia that normal temperature, low or high or something

else?

above the mesh, is there any medical significance to

that on July 5th?

1

2 2

A Normal. No. After a laparoscopic repair, there is

typically air and fluid above the mesh.
So in impression and plan, it states

3 A

4 Maximum pulse rate is 123- Is thatQ 1

5 normal, low or high? Q5 i

6 For « person who is not siak it wouldA "Obese female, who is status poot repair of an*;
7 high. incisional hernia with placement of mesh, who is on7

A And the blood pressure is 126/73, ia that

normal blood pressure?

Q a ventilator with an elevated white blood cell8

9 He states, "I think there is a reason to becount".9

10 Normal,A concerned for possible leak from one of the two

colon repairs or an early agresaive infection of the

mesh causing some of the patient's problems

Do you agree with that note7

10

11 And then he states, "Abdomen, obese andQ 11

12 quite distended. She has some fluctuance in the 12

13 area of her incisional hernia, which 1 believe is 13

fluid or air between tha mean and skin. Her wounds14 Yea.A14

are healing nonerythematous and there 1B no15 Then he states, *1 would recommend a15 Q i

16 drainage.” repeat CT scan of the abdomen and pelvis done with

intravenous oral contrast and to help rule out leak

16

17 He discusses the CT Scan of the 17

abdomen that was dona four days ago on July 5th.18 from the colon". He Abates, "I think there should10It

19 states, "The abdomen and pelvis showed acme air and be a fairly low threshold for at least a diagnostic19

fluid above the mesh".20 laparoscopy or even laparotomy if there are any

significant abnormalities noted on the CT scan.
Especially, if there is increase in free fluid in

20

21 Do you agree with that note?

I would have to refer to the radiology

report, but X don't have any reason to except it

other than that.

21

22 A 22

23 the abdomen, I would be concerned for possible23

24 bowel leak".24

25 Assuming that the CT showed air fluidQ Do you agree with that aesesraent that25
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anaaarear fever, leukocytosis, recent incisional
hernia repair with prosthetic mesh, previous

inaisiona hernia repair, and then overweight.
and she — her postoperative

diagnoses appears to be the same. And her procedure
performed? exploratory laparotomy, removal of
prosthetic mesh and washout of abdomen, partial

colectomy and right ascending colon and ileotstommy,
extensive lyaia of adhesions over 30 minutes,
retention suture placement, decompression of the
stool from the right colon into the ostomy, fecal
diaimpaction of the rectum. Dr. Ripplinger was the
asaistnt surgeon.

1he states?1

2Basically, yes.A* .

3So you don't remember if you discussed3

4this with him? You don't think you did?4

5I don’t think we did.5 A

Now, I’m going to show you what X have

marked as Exhibit 13, which is an operative report

from July 16th by a Dr. Elisabeth Hamilton.

•»6 Q

77

8DO you!F

9know Dr. Hamilton?9

10A Yea, I did.10

11Q Is she a general surgeon?11

12A Yea, she ia.12

13Can you take a look at that - Date of

operation done on July 16, 2015. Have you seen that

operative report prior to today?

X don’t believe I have.

Q13

Going down on Page 44,
"Dr. Ripplinger had been called for a second opinion
fox this patient who is not improving in the
postoperative period”.

1414

1515

1616 A

17Q Preoperative diagnoses, perforated

viscus — well, if you want, let me give you a few

minutes to read through it if you have not seen it

17

10 Do you agree with that note or
disagree or something else, that she was not

18

1919

20 improving in the postoperative period from the 3rd
yet. Would you like that?

I don’t think it's going to make a

20

21 to the 9th?21 A

22 Specifically, tho sentence, "My partner.
Dr. Ripplinger has been called on 7/9/2015 for a

second opinion for this patient who ia not improving
in the postoperative period, I don't know what she

A22 difference.

23Q All right. She does — her preoperative

diagnoses; perforated viscus with free

intraabdominal air. Sepia, respitory failure.

23

2424

2525
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means by not improving.
She goes on to state, "Patient was

1
MR. COUCHOT: *By report on the 16th

notified the patient that a return trip was in

1
> Q

3 observed on ventilator and received a tracheostomy.

She continued to have evidence of sepsis with fever

and leukocystosis". And then, "Repeat CT Scan done
on the 15th which demonstrated significant free air

as well aa some free fluid and concern for

order", that actually occurred on the 15th.3
4

THE WITNESS: Well, that — that part is

true. Well, it depends on how you mean by

4
5

5
6

report. I didn't apeak to her about it, BO she6
i

is maybe getting that from the nurse. I don't¥ perforated viecu"s. And then Dr. Hamiltonn states,

"Dr. Rives by report on the 16th notified the

patient that a repeat trip to the operating room was
in order*.

8 know.
9

BY MH, HAND:
10

Going down. Dr. Hamilton says, "The
patient had severe anasarca. Her abdomen was
incredibly taut to the point wher it waa tympanitic

and literally look like you coul balance a quarter

off of it. She aoid she had discomfort, she had

10 Q
11

11
12 Anything you disagree with that note 12

that I juot read?13
13

14 It depends upon when she felt that theA
14

15 patient had evidence of sepsis and fever. I assume
it was the couple of days that I referred to

evidence of peritenonitis and she had a midline15
16

wound that was just to the right of midline*.16
previously. Other than that, no.17

17 Going down further, she states, "She18 MR. COUCHOT: The other thing you

talked — the timing, she has wrong. You

already testified you recommended surgery

surgery on the 15th; not the 16th but it is

kind of a minor pont.

was febrile, her pulee was only in the 00a.
n leukooytoeis of about 20,000,

18 She had19
19 1 reviewed the CT

20
20 Scan personally”, And then she goes down to state,

"Decision was made that she had perforation and

likely perforation of the colon from the previous

colon injuries".

21
21

22
22

23 TOE WITNESSt Well she is referring that
it was reported on the 16th,

23
24

And then they decided to take her24
25

25 baak to the operating room. And she states that;
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MR. COUCHQT: I'm just going to object.1
they were tried to get rid of the source of

continued sepsis in the patient who is failing.

Now, going down to the actual

procedure, which is on the next page, she states,

"Her abdomen was distended out like a tiny mountain.

1
Calls for speculation.2

2
If you know it, you can answer.3n
THE WITNESS: There is no way for me to4

4
answer that.

5
BY MR, HANDi*It was very abnormal appearing. In addition, she

had severe anasarca, I decided to approach the area

6
And she goes on to state, "The mesh wasQ7?

not well incorporated, I could aee the purpleB
of abnormality from the highest yield area". And

then she states when she opened the incision she got

0
plastic tackers."9

Do you have an opinion as to why,
assuming this is correct, the mesh was not well

10a rush of air.10
11And further, she states, "The

peritoneum was extremely thickened and it almost

seemed to be cavity in there".

11
incorporated when she operated on the 16th?12

12
MR. COUCROT: Objection. Calls for

speculation. Lacks foundation. Calls for V)
expert opinion,

THE WITNESS; Basically, it's too early

for the meeh to incorporate poetoperatively.

13You see where I’m13
14reading. Dr. Rivea?14

1515 A YCS
16I am doing this in detail beoauae 1 don't16 Q

17
know if you saw it. It just want to put it into

context. So there was no clear feculent spilling

17
18 BY MR. HAND:18

And she states, "I can see purple plastic

tackers", la that something that would be an

19 Qout of the skn once mesh the vertical incision was19
20opened, but I could aee a feculent sitting on tho

mash and purulence in feculent sitting within the

cavity of tha level of tbs mesh.
Do you have any indication how long

that feculent would be sitting on the mesh prior to

20
21 unusual finding in opening a patient laparotomy?

A No. I use the SecureStrap device and

those are the purple tackers for that device.
Q Further down, it aays, "Underlying this

21
2222
2323
2424
25 was what appeared to bo the transverse colon withher operating on the 16th?25
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think I‘m entitled to ask him, you know, his

opinions on, you know, what the result of this

2about a quarter size or about a 2.5 to 3 fan hole

with semi chronic appearing edges. Around it, there

was active leak of green feculent material and free

1
22
3 You flan object, but I gate to bringwas.3
4 people back for deposition and stuff like that.41 air".

MR. CQUCHOT: Well, two thoughts: One,5S Do you have an opinion aa to when

that hole appeared that I’m referring to, 2.5 to 3 6 first, let’s find out if he does. And then we6

can figure out if we're going to fight over it.centimeter hole?7
And then secondly, we just have been down thisMR, COUCHOT: Objection, Calls for6

similar road In the Sinner case and, you know,

every judge is different but essentially the

•vspeculation. Seeks expert opinion.

I’m not going to let him give a retrospect

of the analysis. If he had thoughts about what

he was doing at the time, I mean, I think

you're entitled to that.
But as far as what he now thinks, I think

9

1010

outcome that we got in that case was, no1111
12 present opinions but you can give opinions that12

you formulated at the time.1313

And the thought process that we argued,

and Judge Smith agreed with, was essentially,

you know, at this point we have had it

reviewed, we have spoken with him, our experts

have come up with a information. And to the

extent we’re basing information on his opinions

ore based on those things, that’s

attorney-client privilege, work-product stuff.

So first, do you have an opinion j.p that

1414
15that's kind of within the purview of our25

16experts, I'm not going to be disclosing him as

an expert. Be won't be offering such opinions

16

1717
18of that at trial.18

19MR. HAND: He's not going to be — but the

thing is under, you know, 41A, he is an expert.
He’s operating on people. And 1 think I'm

entitled to expert opinions, whether you

disclose him as such or not because, you know,

he is, by all indications, he is an expert* He

is a surgeon. He does the surgery. And I

19

2020

2121
22Js:

23 regard?23
I'll ba honest with you. I’m

lost about what you guys are asking asking.
THE WITNESS:2424

2525
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What are you talk about?

and then we will aee if ho has an opinion and

Wait. Well, thatra confusing because ahe
writes, "Which this morning is pink and viable and
actually is already functioning."

I think she said after the colostomy.
It sounds like she's incorporating her

postoperative note with her operative note.
Do you have an opinion as to timeframe

where the reoperatlon would, have avoided a colostomy

the patient?

1
1 ft

Can you repeat the question*
•i

3
then, we well —4

4 0
(Record read.)5

5 A
THE WITNESS: I don't think I can make an6

opinion about that without severe speculation. 7 0
* BY MR. HAND: a

Q Okay, Do you aee later then, "she had a

colostomy?

J ' *)s}qii . *r* :frA

O’ JJ frJ* .H,,

ft ?XJ .flcikiii . j.f-ih- $£1)1* - « « » at? »'*e
felt that a colostomy"?

Q Yes.

9
10

MR. COUCHOT: Objection, lacks10

foundation. Calls for an expert opinion.
11

11

i
Ur

12 THE WITNESS; .l=r
ET iHJll sitou.ll’'2,1

•W*> a l U,y- ».h» I si y
1 4

V
I S

1 5 V- tin* tfpi. uai^HV.y,,||nn
would have been likely to have an oatoboray.

A
16 Okay, I'm there. 16

A

Q All right. It saya — I'm at the last
page which is 48. wWe brought out an ascending

colon colostomy, which this morning is pink and

viable and actually is already functioning". You
aee where I'm referring to?

A aji Hlq temyi in the Suffimarry paragraph?

Q Right.

17
17 Q Why is that?

18
Because if you try to repair a piece of

bowelel initially and it fails, it usually fails for
various reasons. If you try to just simply repair

that, you're risking another leak and a whole other

IB A
19

19
20:

20
21

21

72
ft: problem. So the more direct and safest route Is to:s

23 resect that and bring out an ostotomy.

Now, have you seen any records
24 Correct, 24 0

A

25 Q So — 25
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1 Do you aee where he makes a note, white
blood count — well, on 2237, he says, "white blood

And then on 2239, he makes a note,

QDid you read the whole — or reviewJ

2the whole chart from her admission record from theJ

3 count, 21.7,4 surgery from July 15 onward?

4,! "probable sepsis".k Her entire medical record?*
ft Did you ever discuss this patient

5

k with Dr. Akbar?A No, I did not.*

7! I did, but I don't have any recollection.
If you did discuss it, would that be

something in your tradition — you know, normally it
will, li* kii Ml* Mrjtfaj. f i j i j] ik; <V"1

'•li.STV.JS.S'i n.Ll>. i. lSrwiy-j.:
that day.

AAre you aware of what her condition was7 Q

tiB0 when she was discharged?

!9
9 No, I do not-

1010 I want go through this. I'm just going —
this has been marked as Exhibit 14. It is basically

0

11 :,AI* tfclt £*
Sb t"iiurt*.'ini.n,-}; WF npcjtp

4.
.12'

the consultation progress notes from July 4th up

i », hw split Ivur*. -4+i
' the will, itfi

nr?m« t LftSh'1 it * ?• JPAIP .;vc,- • tw • eta?. <%r*F
.pwqn

13.1 *: '

14 Q Are you able to review that note in
U

V* 15 your — when you go see the patient?

A Yes.1*a PccfTirt

•I . ' * «T,nriRf - J-tW i pj., ttttasito ikhWi/ . • j*
M**- * db 1*!Ui do ^>ivu

ft

17 Did you attach any medical significance to

his ;nut i- of probable sepala?

£ yatl .̂ t Jllluiii.

•V
r v.

iB
f II

19:i* A
• U\ 20 Did it give any heightened sense of

awareness as to the possible sepsis?

I don't know if 1 was aware that• fc*.

He's a hoapltalist.A

2121 ts Do you know him?

ay 9r
22 Yea.A

mentioned sepals or not. I don't have a
23 And do you see fc.g Yn>, rr1 drtfcni. *Q

24 recollection of it.24 2239.
25 ft - <toi: ('fin i v is aTIHt ( :?: •-e /flr k-i if

25 A'

Okay.
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Q Page 31.note by Dr, Mooney on Page 40. 11

Yeah, I donlt — let's see. Here it is.AA Which page?

Infectious disease consultation?33 If yon look at Page 40,Q It’s down at the

Q Right-44 bottom there.
And do you know know Dr, Farooq5A 2240?5

6 Shaikh?No. No. 40.6 Q

7 A Yea.A Just 40? They're not in order. That's7

Do you recall discussing this patient withQokay, I got it, Eleotronlcally signed by Mooney,

9 Dr. Shaikh on July 4th?Kenneth.9

I don't have an independent reoolleotion10Yeah. Do you ever recall discussing this

patient with Dr. Mooney?

I probably did, but I don't have an

A10 Q

of that.1111

And Dr. Shaikh states — if you go to Page12 QA12

32, assessment and plan. "Status post reduction of1313 independent recollection.
incarcerated incisional hernia, operative nick to

the colon and repair. Now with postoperative

abdominal pain, distention, sepsis, leukocytosis,
and fever. This can represent fecal peritonitis”.

Did you review that note during that

1414 He states at that point,'Patient aware ofQ

15IS on guarded prognosis”. Do you see that note on Page

1640716

17Oh, on top. "Patient aware of guarded17 A

18prognosis".18

19 timeframe?19 And if we go to Page 31 — i t's somewhereQ

I don't recall.20in there, but Dr. Shaikh. Is Dr. Shaikh an A20

Would that cause you any concern if an21 Q21 infectlonous disease physician?

There is a couple Dr. Shaikhs. 22 infectlonous disease doctor is making a note that it22 A

could be focal peritonitis?2323 Q Farooq Shaikh7

24 No, because I was considering the sameI would have to see the note. I went all A24 A

thing already.the way to 34. 2525
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1 Q What is feoal peritonitis?

A Basically, it*a eaying a leak in the

bub.1

2 MR.COUCHOT: I found that particular one.
THE WITNESS: Ifl is that okay?

2

3 colon. 3

So from July 4th up until July 15th, when

you were not treating the patient anymore during

that time period, how did you rule out fecal

peritonitis?

0 MR. HAND* sure. Whatever is easier.*

THE WITNESS: Yeah,

6 BY MR- HAND:
7 He makes a note of acidosis. What is7 Q

It's not that it was ever ruled cut. It0 A aoidosis?6

9 was always a consideration. It was a matter of the Aoidooia is a general tern meaning that9 <3
patient's clinioal course, what her abdominal exam10 the — from a cardiac standpoint, a renal10

looks like, what her lab results were like, what her

blood pressure, heart rate, ventilatory status, what

the CT Scan showed, what the radiology of the report

It's a combination of all those factors.

11 standpoint, the patient's situation is more acidotic11

12 than it is Akoline and not back to hemestasis.12

13 Acidosis oan be caused by — there is a long list of13

showed.14 diagnoses.14

Nothing is ever ruled out completely until the

patient is out of the hospital, eating, and

eliminating.

15 15 Q Yeah. If weg go to the note of

16 Dr.Shaikh, the infectious disease doctor on the16

17 17 5th. Are you able to pull it out there?
18 Then If we go to — there ia a note fromQ 18 MR, COUCHOT: What is the Bates stomp?

19 Dr. Shaikh on — let me go back for a second. Also,
on the 4th, there is a note from a Dr. Syed Zoidi.

19 MR. HAND: The Bates stamp on that is

20 2194.20

21 Dp you know Dr. Zaidi? THS WITNESS: I've got that.21

22 He is a cardiologist, it looks like.Q 22 BY MR. HAND;
There has to be an easier way for me to

find these out- These are not in any record

23 A Page 2195, he states, "Course worsening".
And again says, "This aan represent fecal

peritenonitis". This is on the 5th that we're

23 Q

24 24

whatsoever. I mean, you have them labeled such.25 25
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talking now. And then, ''she's eleo developing

respiratory failure, intubated, 1CU, abnormal

distention”. And recommends abdominal imaging and s

1 1 makes a note, impression and plan, diagnosis, July

2 5th. This is a later note. Does he state sepsis?

3 3 He actually added on to the note andA

4 CT Scan. repopulated it.4

If we go down, there is another5 5 Right, And than, on July 6th, he says

sepsis. Do you recall reviewing this note during

the course of treatment of the patient?

Q

doctor involved. Dr. Tanveer Akbar. 6

A Ho is a hospitalist.
Q Okay. On the 5th, he mentions an acute

kidney injury. AK1, does that mean acute kidney

injury?

7

e I have no independent recollection ofEl A
9 reviewing this note.*
10 If you reviewed it, would that give you

any concern that she was a septin patient?

10 Q

11 That’s correct. Page 2210.A 11

electronically signed by Akbar, Tanveer, 7/5/15.12 12 A No, because I thought she was in sepBia on
13 Yes. An acute kidney injury, is that

something that is within the realm of expected

Q the 5th anyways.13

14 Okay? You felt she was septio on the 5th?

The day after surgery?

14 Q

15 complications after the surgery? 15 A

16 A Yes, 16 Q Yeah?

17 Q Why is that? 17 The day of surgery was

So the 4th and 5th, yeah, you can say she

was in sepsis at that point-

A Well, let's a©©.
Any hypoglycemic state would cause a

patient to have acute kidney injury.
And we go to Page 2118. This is also on

the — it5a on the 6th. I’m sorry. Dr, All, what

kind of doctor ia Dr. Nauros Alia?

IB A IB the 3rd.
19 19

20 Q So at that point, did you dotezmine what20 Q

21 the source of the Bepsis was?21

22 22 A No.
23 I don't recognize the name,

i believe he'a an internist, hospitalist.
And then on Page 2147, it’s down quite a bit.

A How come you didn't determine the source?23 Q

24 Q 24 Because there are consideration for theA

25 25So he source,
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surgery, and it heals up on its own and the patient

recovers. The the same thing happens

microperforation diverticulitis. We don't operate

on those much anymore. We give them XV,

antibiotics. The body heals itself np. We don't do

any quote/nnquote "source control" In those aaaea.

And they resolve spontaneously.
Q And if we go to the same day, Page 2149,

Dr. MqPhearson's notes. It’s July 6th. And Page

2149, does he state — make a note also of sepaia?

A Re makes a diagnosia of sepsis, yes.
0 And do you agree with that diagnosis?

A On the 6th, I don’t recall whether I

agreed with it or not. I would havB to review my

note© again. But if you notice, moat of the notes,
they continue the same diagnosis throughout the

entire leanght of stay. They rarely change those.
Q In terms of sepsis?

A In regards to any of the diagnoses.
Q Is there a reason why or is that standard?

A Without editorialising? I think it'? s

lazy physician, quite honestly. I have hod notee

Bay, "pending surgery”, and now the patient ie 10

1 1Q Such aa?

2Aspiration, cardiac, postoperative or

intraoperative complications. Those are just a few.
Did you consider hierarchy of the cause of

the sepsis aa to which is more likely, and which is

less likely?

2 A

33

41 Q

5t

6

7When dealing with sepsis, we're not ©o

much concerned with what is the source as is, like I

7 A

80

said before, treating the eepais and getting ahead

of the sepsis so the patient doea not go into

multi-organ failure. So at that point, we have

kidney, renal, pulmunary, ID, everybody on board to

try to get a hold of how to treat the sepsis.

Identifying the what is exactly

99

1010

1111

1212

1313

1414

15IS causing the sepsis ia sort of secondary at that

16point. My concern was related to the abdomen more

than anything else as the possible aourae. In other

words, it waa not my ©cope of practice to figure out

16

1717

1818

1919 whether it was cardiac, pulmonary, etc.
Aa a general proposition, will sepsis 2020 0

2121 resolve without source oontrol?

22Yea, it can.
Can you explain how that can happBn,

I will give you an example of people who

22 A

2323 Q

24 days post-operative-24 A

25 They don’t change a lot of these in25 develop appendicitis, develop sepsis, don't have
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They kind of add that point.1the progress note on the computer.1

2 And then if you go to Page 2037, Dr.
McPhearson'a notes, continues to say — make a note

that the patient ie septio on — that’s the 7th.

Qto it. If that make sense-2

3If we go to the Page 2033, it's a note by

Dr. Shaikh, the infectionous disease doctor on the

0

4 DO4

you see where I'm referring to?7th.5

6Repeat that page number for rue, please, A Yes.6 A

7 Do you agree with that assessment, that

she's septic on that day?

Q 2033. Q

A Dr. Shaikh, 7/7/2015?

Q Right. Again, like you mentioned before,

he repeats — the first note, he says n52-year old

female, status post-reduotion of incarcerated

incisional hernia, operative nick to the colon and

repair, now with postoperative abdominal pain,

distention, sepsis, leukocytosis, and fenover. Ihis

could represent fecal peritonitis".
And if you go Page 2034, he states,

68

9 No.Ad

Q And why is that?1010

11 Because pulmonary-wise, she was improving,

her kidney function was improving. And her heart

rate, I think was controlled. Her blood pressure

was more stable.

A11
1212

1313

1414

Now, if we go to — there is a note by

Dr. Shaikh, infectious disease, on July Bth on

Page 1974. it starts — he repeats the assessment

and plan from previous. And he makes a note that

the patient ia developing acute renal insufficiency.
Any medical significance to that note?

In and of itself, none.

15 Q15

1516

17"Courge worsening". Now, we’re on the 7th. Do you17

10agree with that aasBsment, "Courge worsening"?18

19A No.19

20Q Why is that?20

21Well, I don’t know hia reasoning for why

he thought the patient was worsening. I never spoke

A21 A
On Page 1975, he says, "Abdomen remaing

distended, silent and surgical". Any medical

22 Q22

to him about it, ao far as I can remember. 23And my

recollection of what we reviewed from my progress

notes, that the patient was slightly improving at

23

24 significance to that note?24

A From a non-surgeon, none.25
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I don’t, recall.AQ Why ia that?

A Because it's not his job to exam afadoinena

1

And if we go to Dr. Shaikh's note on Page2 Q

1867. States no change and the the courge says33 that are surgical.
worsening. Do you see where I'm referring to?4So on this date, the Bth, Dr. shaikh.4 Q

5 A No.infBctionous disease doator, note that the patient5

You're on Page 1867?6 0ia Beptic. Do you agree with that note?

From my standpoint, I don't know how to

answer it. From my recollection of my progress

notea, I don't know what he means by septic. I

didn't speak to him. I don't have an independent

6

A Yea.7 A

It is actually page 1862. He says,

course, worsening. Do you see that, Dr, Rives?

Ql8

99

A Yes,1010
Aa of that date, did you agree with that

assessment by Dr. Shaikh?

I did not apeak to Dr. Shaikh about theeoe

11 Qrecollection of it. I cannot answer that.11

12And Page 1901, it's a note from July 9th012

Aof Dr. Shaikh. On that note, he repeats, "Abdomen

remains distended, silent, and surgical". And there

1313

assesmenta, as far as I can recollect.1414

On July 10th, was her course worsening?

From my progress notes, I don't believe

15 Qis no change on that note.13

A16Going to July 10th, Page 1029- Dr.

Howard Brodor- Do you know who Dr, Howard is?

16

17 so.17

And there's is a note. This is is Page

1830. Her name ia Kibby, Doreen Dibby? Do you know

10 QThe name sounds familiar. And I don't10 A

19But go ahead.know if it is Dr. Broder or MB PA.19

her. Doctor?20He ia cardiology.2D

it doesn't sound familiar at all.21 AHe makes a note on Page 1829, diagnosis,21 Q
On that note on Page 1830, there is a

diagnosis of sepsis. Do you see that?

22 Dsepsis. Do you agree with that diagnosis on that22

2323 date?

24 A I do.A On the 10th?24

Do you agree with that note of the02525 Q Yes.
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diagnosis of sepsis on that date1 1 jnicor pending from yesterday".

2 I have no idea of what she made thatA 2 DO you agree with that notB?

Well, let me withdraw that.3 diagnosis of sepsis on or whether she made

diagnosis.
3 A

4 I did not speak to her, and 2 don’t have Later on, it aaya course worsening on that01
5 a recollection of it. 5 page. Do you agree with that aasesment?

Then we go to Page 1766, July llth.
Again, he states, "No change. Abdomen remains
distended and surgical".

Do you see that?

Is that the date of the 7/7 on hia notes?

a Again,I don't know what he's referring

to, case worsening, x didn't apeak with him. I

A
»

*
7 7
8

don’t have an independent recollection about that.
Q Go to Page 1590. Dr. Mooney on the 14th

B

9 9

10 10A of July.
11 Q Right. And then as a continuation, where

7/11, he states, "Fever 39.1 to 39.4. No change in

A IS, what?11
12

Page 1590, Dr.Mooney.12 Q
abdomen, no fecea yet. CT chest and abdomen".13 13 A Okay.

14 Do you see what I'm referring to? On Page 1591, he notes the white blood14 Q
15 Yes.A 15 count —-16 Okay. Do you agreee with what he says, no0 — on Page 5116 A
17 change on July llfch7 17 — he notes the white blood count ia 110.Q

In her abdomen? On his exam?16
And 1S91, "Husband aware of guarded prognosis and

A 18
19 Q Yes. 19 nead for trach".

I didn't examine it with with him.20 I haveA On that day, was her prognosis20

21 no idea. From my exam, I think she was starting to guarded at that time721
22 have changes. 1 would have to review my progress A What date?22
23

On the 14th of July.
notes. 23 0

24 If you go to July 12, Dr. Shaikh,

Page 1758. "Fever remains, no presaer, no feces.
Q Well, A, I didn't diaeusa on what he meant24 A

25 25 by guarded, as far as x can recollect. From my
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standpoint, having reviewed my own progress notes,;
guess, maybe guarded may be appropriate.

1
1 Correct.A

2
2 On that page, does he make a note that theQ

3 On Page 1573. This la a note from *Q
patient's in critical condition?t

4 Dr. Saidi.
4 A Ye®.

5 I cannot find that one.A
Do you agree with that assessment on thatQ

Okay.Q
6 date?

7 1373?A
7 If I remember correctly, having reviewedA

0 Yes.Q
B my progress notes, that was the date that I felt

9 Yeah.A
that she needed to go back to the OR.9 3o I would

10 Let me go to Page 1501 then.Q
10 say yce-ll Alka Rebentish.A
11 (Off the record.)

12 la she an infectionous disease doctor?Q
12 BY MR.HAND:

13 A Yes. 13 Dr.Rives, what is your understanding of

the standard of care applicable to the treatment of

Q
14 Does she makes a note of postoperative,

abdominal distention, sepals, leukooytaaiB, and

fever, question mark, fecal peritonitis?

Q
14

15
this patient.15

1G
MR. COUCHOT: Well, I am going to object.

It calls for an expert opinion —
16

17 A Yes. 17
Did you agree with that assessment by that

doctor on that date?

18 <2 18 MR. HAND: Well let me deine it.
19

19 BY MR. HAND:
20 I didn’t apeak to Dr. Rebentish, as far asA

would it be a reasonable phyoieion under20 Q

21 I can remember. I don't recall whether I reviewed the oircustances? Does that sound --21
22 this note with her or not. 22 it sounds vaguely like that. There are

some parts regarding the community, herein, at

A
23 Then we go to Page 1498. This ia is aQ

23
24 note by DE. Mooney. Goes to Page 1507. Do you have 24 cetera, et cetera. Vague.
25 that, Dr. Rivee? 25 Q So do you feel or have thB opinion that

LAS VEGAS REPORTING
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submitted, found three defects in the colon. Do youyou met the standard of care in your treatment of 11

2 see where I'm referring to?MEB. Parris?2

"Three foci of colonic ulceration withEUHBGSJ I'm going to object. Again,

we're not going to disclose him as an expert

opinion. I will let you answer that narrow

question, though, as to whether you believe you

A

transmural acute inflammation and perforation, See4i

5 comment".
Q All right. It says, "First defect isGS

locfcatad roughly within the mid aspect, measures 2.0reached the standard of care — or whether you7

x 1.6 cm and the borders are inked orange”.8were within the standard of care.8

A Wait. You're on the next page?THE WITNESS: Ye3, E was within the9

10 Q Yeah. Page B503.standard of care.10

And approximately where on the page?11 ABY MR. HAND:11

Q In the middle.12And why was that the basis fox that12 Q

Coign, serosa — whioh?13 A13 statement?

Yes. Where it starts serosa.14Because that is what is reasonable and Q14 A

A Serose, okay.15expected of a properly trained surgeon.

0 Okay. I want to show this exhibit.
Pathology REPORTB from the Hamilton surgery of July

15

It states: "The first defect it located16 Q16

roughly within the mid aspect, measures 2.0 x 1.6

cm, borders are inked orange."
1717

IB16th.18

19 A Correct,Surgical pathology report?

yes. Have you seen that prior to today?

19 A

Okay. And then there is a second defect2020 Q

21 located, measuring 3,7 x 3,5 cm. And then there isIt's in my office notes, I believe. Bo 121 A

a third deeffect, located 1.9 cm from the greenprobably looked at it at some point.
Could you look at the — if wo look at

22

inked margin. So my understanding reading this,2323 Q

there wore three holes in the bowel.24And X believe therethe — it starts at Page 0502.24

That's what the pathologist found.25were — it's Dr, Darren Wheeler, under gross A25

LAS VEGAS REPORTING
scheduling!!lvreportlng.com

702.003.9363
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99 100

1 BY MR. HAND:1 apparently.
2 Would you have any opinion or knowledge as

to when the staple line gave way?

Do you have any opinion as to the cause of Q2 Q

3these holes in the bowel?3

4 Based upon her clinical course andMR. CDOCHOTs Objection. Calls for an A4

condition, I would guesstimate at some time5expert opinion. I'm not going to let you

answer if — but do you have an opinion?

5

postoperative day maybe six or seven, some time66

around there.77 THE WITNESS: It'S hard to say without

What is the basis for that?Bt speculation. He mentions ulceration. And his Q

That her earlier course improved, that her

cx Beans, the first two sucessfully showed

9differential includes ischemia, rare A

IDdiverticulitis and/or prior procedures of10

11 improvement, that she didn't have an alteration in

course until about the, I think, it was the 11th or

11surgery. Other than that,I can't comment.
1212 BY MR. HAND:

12th, we discussed when she started having fever, a

higher white count, a change in her clinical course.
So I would suppose that's when it occurred.

Is there any action or precaution that

130 where is that Hamilton report?13

14Looking at Dr. Hamilton's report, if14

1515 you can look at that again. Doctor, real quick,

you see, we are at Page 4242, findings No. 3, that

Do

16 Q16

could have been taken before July 16th that would17Dr. Hamilton found a quarter size or 3 centimeter17

have prevented holes in the bowel?

MR. COOCHOT: Objeotigrj. Calls for

ie18 hole in the transverse colon anteriorly associated

19with staples in the colon wall. Is that an

indication that the staples didn't hold that were

19

20 speculation. Lacks foundation. Calls for an

expert opinion.
20

21put in during the surgery of July 3rd?

MR. HAND: Objection. Lacks foundation.

21

22 THE WITNESS: Again, I cannot make an

opinion without speculation.

22

i-lCalls for an expert opinion,

THE WITNESS; Yes, I have no idea to know

23

MU. HAND: All right. Thank you, Dr,

Rives. I have nothing else.
2424

2525 that without speculation.
LAS VEGAS REPORTING

scheduling01vreporting.com
702.B03.9363

LAS VEGAS REPORTING
scheduling!!lvreporting.com

702,803.9363

8A.App.1717



SA-App 1I1.E J.UA

1MR. COOCUOT: Thank you. CERTIFICATE OF DEPONENT
1

PAGE LINE CHANGE(Whereupon, Exhibit No. IS REASON
2

3marked for identification.)3

4—OGO—si -
5(Whereupon, the deposition

concluded at 2:11 p.m.)
5

6Hi.

77

8

99

1010

1111

1212

1313

1414

1515

1616

1717

1818

19 * * * * *
19

20 I, BARRY RIVES, M.D., deponent herein, dohereby certify and declare the within and foregoingtranscription to be my deposition in said action;under penalty of perjury; that I have read,
corrected, and do hereby affix my signature to aaiddeposition.

20

2121

2222

2323

24 BARRY RIVES, M.D., Deponent Date
24

2525
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CERTIFICATE OF REPORTER

STATE OF NEVADA )2
) aa J

3 COUNTY OF CLARK )

I, Yvette Rodriguet, a duly commissioned
Notary Public, Clark County, State of Nevada do5

hereby certify?

That 1 reported the deposition of

BARRY RIVES, M.D., commencing on October 24,

7

8

2018 at 10:17 a.m.9

10 That prior to being deposed, the witness
was duly sworn by me to testify to tho truth;

that I thereafter transcribed my said shorthand
notes into typewriting? and that the

typewritten transcript is a complete, true, and

11

12

13

14

15 accurate transcription of my said shorthand

16 notes,

17 I further oertify that I am not a relative

or employee of counsel or any of the parties

nor a relative or employee of the parties

involved in said action, nor a person

financially interested in the action.
IN WITNESS WHEREOF, I have set my hand in

my office in the County of Clark, State of
Nevada, this 30th day of October, 2018,

18

19

20

21

22

23

24

25
rnp RfiP
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Steven D. Grierson
CLERK OF THE COURT

OBJ1
KIMBALL JONES, ESQ.
Nevada Bar No.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
BIGHORN LAW
716 S. Jones Blvd.
Las Vegas, Nevada 89107
Phone: (702) 333-1111
Email: Kimban@BighomLaw.com

Jacob@BighomLaw.com

2

3

4

5

6

7

8 GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129
Phone: (702) 656-5814
Email: GHand@HandSullivan.com

9

10

11

12
Attorneys for Plaintiffs13 DISTRICT COURT

14
CLARK COUNTY, NEVADA

15
TITINA FARRIS and PATRICK FARRIS,16 CASE NO.: A-16-739464-C

DEPT. NO.: XXXIPlaintiffs,17
vs.

18
BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC et al.,19

20
Defendants.

21
PLAINTIFFS’ OBJECTION TO DEFENDANTS’ MISLEADING DEMONSTRATIVES22

(11-171
23

COMES NOW Plaintiffs PATRICK FARRIS and TITINA FARRIS, by and through their
24

attorneys of record, KIMBALL JONES, ESQ., and JACOB G. LEAVITT, ESQ., with the Law25

Offices of BIGHORN LAW and GEORGE F. HAND, ESQ., with the Law Offices of HAND &26

27 SULLIVAN, LLC, and hereby submit this Objection to Defendants’ Misleading Demonstratives (11-
28 17).
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This Objection is made and based upon all of the pleadings and papers on file herein and the1

2 attached Memorandum of Points and Authorities.
3 DATED this 29th day of October, 2019.

BIGHORN LAW4

5 By: /s/Jacob G. Leavitt
KIMBALL JONES, ESQ.
Nevada Bar.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107

6

7

8

9
GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129

10

11

12

13 Attorneys for Plaintiffs
14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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MEMORANDUM OF POINTS AND AUTHORITIES1

2 I. FACTUAL HISTORY

3 Plaintiff Titina Farris was a patient of Defendants. Defendant RIVES, while perfonning
4

surgery on Plaintiff , negligently cut her colon. Thereafter, RIVES failed to adequately repair the colon
5

and sanitize the abdominal cavity. RIVES then failed to recommend any surgery to repair the
6

punctured colon for twelve (12) days, during which time Plaintiff was on the verge of death due to the7

predictable sepsis that ensued as a result of RIVES initial negligence. As a further result of RIVES8

9 negligence, Plaintiff developed “dropped feet” and now cannot walk without assistance.
10

II. DEFENDANTS’ MISLEADING DEMONSTRATIVES (11-37)
11

a. The Demonstrative Slides to be Given During Opening Argument are
Misleading and Prejudicial.12

13 Defendants are attempting to utilize a demonstrative which has the tendency to mislead the
14

jurors impaneled in this matter. The demonstratives in question are slides depicting various medical
15

conditions. However, the slides do not show Plaintiff Titina Farris’ body—they arc slides which have
16

not been approved or drawn by a retained expert in this matter—and they depict a simplified artist’s17

18 rendering of the body. See Slides, attached hereto as Exhibit “1.”

19 Demonstrative exhibits are permitted when used to supplement a witness’ testimony of an

20
event, to clarify a material issue, and when said exhibits are more probative than prejudicial. Workman

21
v. McIntyre Construction Co., 617 P.2d 1281, 1291, 37 St.Rep. 1637, 1650 (Mont.1980), citing 29

22
Am.Jur.2d., Evidence § 785. Since the purpose of a demonstrative exhibit is to supplement a witness’

23
interpretation of events, these exhibits are typically introduced contemporaneous to the presentation24

25 of the witness’ testimony.
26 These slides, which demonstrate a surgical technique using ligasure, implies that the technique

27
chosen by Defendants was a safe one. The simplified drawing was not illustrated or approved by an

28
expert on either side, and as such, it has little, if any, relevance to the facts of the case at bar. These

Page 3 of 5
8A.App.1721
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1 slides, which depict bodies and surgical techniques which are unrelated to the case at bar are more

2 prejudicial than probative, as they will mislead the jury as to the nature of Plaintiff Titina Farris’
3 medical condition, her resulting injuries, and the techniques available to Defendants to treat Plaintiff.
4

As such, they are properly excluded from trial.
5

For every depiction of ligasure surgical techniques, Defendants must be required to note that6
it is not an accurate depiction of ligasure, and not an indication of its safety.7

8 III. CONCLUSION

9 Based on the foregoing, Plaintiffs respectfully requests that this Court Preclude Defendants’
10

Misleading Demonstratives (11-17) in this matter.
11

DATED this 29th day of October, 2019.
12 BIGHORN LAW
13 By: /s/ Jacob G. Leavitt

KIMBALL JONES, ESQ.
Nevada Bar No.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No. 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107

14

15

16

17

18 GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129

19

20

21
Attorneys for Plaintiffs

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE1

2 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of

3 BIGHORN LAW, and on the 29th day of October, 2019, I served the foregoing PLAINTIFFS’
4

OBJECTION TO DEFENDANTS’ MISLEADING DEMONSTRATIVES (11-17) as follows:
5

lxl Electronic Service - By serving a copy thereof through the Court’s electronic
service system; and/or

U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
prepaid and addressed as listed below:

6

7

8

9 Kim Mandelbaum, Esq.
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106

10

11
&

12 Thomas J. Doyle, Esq.
Chad C. Couchot, Esq.
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825
Attorneys for Defendants

13

14

15

16
/s/ Erickson Finch17

An employee of BIGHORN LAW
18

19

20

21

22

23

24

25

26

27

28
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Mrs. Farris' pre-operative condition
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Laparoscopic instruments are placed into the abdomen
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Transverse colon severely stuck and adhered to prior mesh repair
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Colon freed from adhesions and returned to abdominal cavity
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Mrs. Farris’ post-operative condition
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Mrs. Farris’Post-Operative Condition
Source: Dr. Rives Notes

1st 2nd
Surgery Surgery

3rd I 4th I 5lh 7th I Sth 1 9th I 10th I 11th6th 14th 16th
I

“Stable”
12:59 pm

oooo >>
Demonstrative 016 >> “O“O ~oT3

GOCO oo



Mrs. Farris’Post-Operative Condition
Source:Dr. Rives Notes
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Mrs. Farris’Post-Operative Condition
Source: Dr. Rives Notes

1st 2nd
Surgery Surgery

4th I 5th I 6th I 7th I 8th I 9th 11th 13th I 14th I 15th I 16th

“Stable”
12:59 pm

“worsening”
“HR and

blood
sugars

unstable”
12:22 pm

“Progressing”
“WBC trending
down, improved
abdominal exam”
1:15 pm

“stable no
s/s of sepsis
or SIRS”

3:42 pm

“Abdomen
softer”

“fever”
13:05 pm

“more stable
improved”

12:03 pm

a a

“continues
to improve”

“vitals stable”
1:10 pm

“progressing
as expected”

11:02 pm

“improving”
“CT...no signs
of abscess or
leak”

2:08 pm“slowly
improving”

1:53 pm
"worsening"

11:02 am

oo oo> >
Demonstrative 016> >T3 "O"O T3

-vj
00 00NO NO



Mrs. Farris’ Post-Operative Condition
Source: Dr. Rives Notes
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Surgery Surgery
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Dr. Rives Chose Not to Rush to Surgery
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BIGHORN LAW
716 S. Jones Blvd.
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Jacob@BighomLaw.com

1
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5

6

7
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Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129
Phone: (702) 656-5814
Email: GHand@HandSullivan.com

9

10

11

12
Attorneys for Plaintiffs13 DISTRICT COURT

14
CLARK COUNTY, NEVADA

15
TITINA FARRIS and PATRICK FARRIS,

16 CASE NO.: A-16-739464-C
DEPT. NO.: XXXIPlaintiffs,17

vs.
18

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC et al.,19

20 Defendants.
21

PLAINTIFFS’ TRIAL BRIEF ON DEFENDANTS’ RETAINED REBUTTAL EXPERTS’
22 TESTIMONY
23

Plaintiffs PATRICK FARRIS and TITINA FARRIS, by and through their attorneys of record,
24

KIMBALL JONES, ESQ. and JACOB G. LEAVITT, ESQ., with the Law Offices of BIGHORN
25

LAW and GEORGE F. HAND, ESQ., with the Law Offices of HAND & SULLIVAN, LLC, and26

27 hereby submit this Trial Brief on Defendants’ Rebuttal Experts’ Testimony.

28 I I I
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1 This Trial Brief is made and based upon all of the pleadings and papers on file herein and the
2 attached Memorandum of Points and Authorities pursuant to EDCR 2.20 and 7.27.

3 DATED this 28th day of October, 2019.
BIGHORN LAW4

5 By; /s/ Jacob G. Leavitt
KIMBALL JONES, ESQ.
Nevada Bar.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107

6

7

8

9
GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129

10

11

12

13
Attorneys for Plaintiffs

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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MEMORANDUM OF POINTS AND AUTHORITIES1

2 I. STATEMENT OF RELEVANT FACTS
3 Plaintiff Titina Farris was a patient of Defendant Rives. Rives, while performing surgery on
4

Plaintiff, negligently cut her colon. Thereafter, Rives failed to adequately repair the colon and/or
5

sanitize the abdominal cavity. With feces actively in her abdomen, Plaintiff predictably went into6
septic shock and was transferred to the ICU. Nevertheless, Rives still failed to recommend any surgery

to repair the punctured colon for twelve (12) days, during which time Plaintiffs organs began shutting

7

8

9 down and her extremities suffered permanent impairment. Ultimately, Plaintiff developed critical care

10
neuropathy, destroying all nerve function in her lower legs and feet, commonly referred to as bilateral

11
drop foot.

12
This Brief is submitted to outline the law that is the basis of Plaintiffs’ Objections to the13

testimony of Dr. Lance Stone, Sarah Larsen, and Eric Volk, which Plaintiffs previously objected to.14

15 See Plaintiffs ' Objection to Defendants’ Pre-Trial Disclosures, attached hereto as Exhibit “1.”
16 II. LEGAL ARGUMENT
17

A. Dr. Stone’s Disclosure Fails to Comply with Rule 16.1(a)(2)(B)(v)—a mandatory pre-
requisite to testify in Nevada—and Defendants, Even the Day Before Stone’s
Proposed Testimony, Have Failed to Cure This Fatal Defect.

18

19
Dr. Stone’s testimony list was NOT included in Defendants’ Rebuttal Expert Disclosure. See20

Defendants’ Rebuttal Expert Disclosure, attached hereto as Exhibit “2.” Moreover, Dr. Stone’s21

22 testimony list has never been supplemented to a subsequent disclosure, despite the known

23 requirements under Rules 16.1(a)(2)(B)(v), 26(e)(1) and 26(e)(2).
24

Defendants’ conduct violates Rule 16.1(a)(2)(B) which, speaking of expert reports, states in
25

pertinent part:26
The report must contain:
(i) a complete statement of all opinions the witness will express, and the basis and
reasons for them;
(ii) the facts or data considered by the witness in forming them;

27

28
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(iii) any exhibits that will be used to summarize or support them;
(iv) the witness’s qualifications, including a list of all publications authored in the
previous ten years;
(v) a list of all other cases in which, during the previous four years, the witness
testified as an expert at trial or by deposition; and
(vi) a statement of the compensation to be paid for the study and testimony in the case.

1

2

3

4

5 fEmphasis Addedl.
6 Despite the clarity of the rule, Defendants’ failed to provide the mandatory list of prior Dr.
7

Stone’s prior testimony. As an apparent excuse, Defendants’ Rebuttal Disclosure states in pertinent
8

part:
9

Dr. Stone is a physician medicine and rehabilitation specialist. Dr. Stone is a rebuttal
witness. He will provide opinions rebutting the opinions of plaintiffs' experts, Dr. Alex
Barchuk and Dawn Cook. His opinions are described in his attached report and the life
care plan prepared by Sarah Larsen. Dr. Stone's report, curriculum vitae including
publication history, and fee schedule are attached hereto as Exhibit C. Dr. Stone was
asked to identify the matters he has testified in during the prior four years. Dr.
Stone indicated he does not maintain a list of testimony. He recalled having given
approximately five depositions during the past four years. The only matter in
which he could recall the name of the case was Baxter v. Dignity Health.

10

11

12

13

14

15
See Exhibit "2.”16
Believing it must have been an oversight, Plaintiffs’ Counsel inquired into the missing list at17

18 Dr. Stone’s deposition. Dr. Stone admitted that he had failed to present his list of cases he had

19 appeared as a witness for and his attorney, Mr. Chad Couchot, offered a similar excuse to that offered
20

in Defendants’ Rebuttal Expert Disclosure:
21

Q. How many times have you testified as an expert in a deposition?
A. Approximately 30.
MR. HAND: Chad, does he have a list of those depositions? I didn't see it.
MR. COUCHOT: Included in the report, there's some language about the ones
that he can recall doing. He doesn't maintain a list, but I asked him to recall what
— what depositions he had given and trial, and so there's a little bit of language
reflecting that, but I think it only describes one prior action that I had with him.
MR. HAND: Where is that in the report? I'm looking for that.
MR. COUCHOT: Oh, actually, you know what, George? It's probably listed in our
disclosure itself.
MR. HAND: Okay.
Q. The case you testified that you recall, was that a trial or deposition?
A. The — it was a trial.

22

23

24

25

26

27

28
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Q. What kind of case was that?
A. That was recently a case of an individual who had bilateral lower extremity

amputation.
Q. And who's the law firm that retained you in that case?
A. The same law firm today Sherman.

1

2

3
MR. COUCHOT: Schuering.4

5 See Deposition of Lance Stone, attached hereto as Exhibit “3,” at Pages 10:8-11:8.

6 Clearly, the rules on this issue are not discretionary, nor do they cater to proposed experts that

7
simply choose not to “maintain a list of testimony.” Dr. Stone is an experienced expert and Defense

8
Counsel are experienced attorneys that know the rules. As such, Dr. Stone is precluded from offering

9
any opinions in this case on this mandatory basis alone.10

B. Defendants’ Failure to Disclose Dr. Stone’s Role in Center v. Rives, if True, is Conduct
that Should be Sanctioned Beyond the Striking Dr. Stone as an Expert.

11

12
From Dr. Stone’s deposition testimony, it appears that Defendants’ choice to not disclose the

13

prior testimony list of Dr. Stone’s may have had more to do with Dr. Stone’s apparent recent testimony14

15 in Center v. Rives, and less to do with the claimed excuse that Dr. Stone does not maintain a testimony

16 list at all. Unless Defense Counsel recently had Dr. Stone testify for them in a totally separate trial in
17

yet another case of “bilateral lower extremity amputation,” it appears Defendants once again
18

intentionally concealed the Center case from Plaintiffs through the failure to disclose Dr. Stone’s prior
19

testimony history.20

Defendants’ Rebuttal Expert Disclosure stonewalls Plaintiffs by stating that “Dr. Stone21

22 indicated he does not maintain a list of testimony,” This contemptuous response is completely

23 unresponsive, and a direct violation of Rule 16.1. Had Dr. Stone disclosed that he previously was an
24

expert in a case involving the same Defendant as the case at bar, with similar injuries and with similar
25

treatment by the Defendant, the tenor and questioning in deposition would have been remarkably
26

different.27

I I I28
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The intentionality of such concealment cannot be in doubt given Defendants’ statement that1

2 Dr. Stone could only recall ..the name of . . . Baxter v. Dignity Health.” Certainly, Defense Counsel,
3 who defended Dr. Stone’s deposition and was clearly familiar with the insufficiency of Dr. Stone’s
4

disclosure based on the reviewable testimony, would have been well aware that Dr. Stone recently
5

testified in the Center matter. Yet, Defense Counsel failed to make the appropriate disclosure as6
required. As such, failing to make that disclosure is yet one more egregious example of improper7

8 concealment of evidence meriting substantial sanctions.
9 C. Dr. Stone’s Report is Flawed and Fails to Meet the Standards of NRS 50.275;

Opinions of Nurse Larsen and Mr. Volk are Inadmissible as they are Entirely
Dependent on Dr. Stone’s Inadmissible Opinions.

10

11
1. Rebuttal Experts Cannot Offer New or Novel Opinions Regarding Known Elements of

Plaintiffs’ Case-in-Chief.12

13 Nevada’s Federal Courts have repeatedly made persuasive decisions on the propriety of
14

utilizing rebuttal experts to present new theories. These courts have declared that rebuttal expert
15

reports are not the proper venue for presenting new arguments. Instead, rebuttal expert opinions should16
only address new, unforeseen issues upon which the opposing party’s initial experts have opined.17

18 Nunez v. Harper, 2014 WL 979933, *1 (D. Nev. Mar. 11, 2014) (citing R&O Constr. Co., 2011 WL

19 2923703 at *2). “If the purpose of expert testimony is to contradict an expected and anticipated portion
20

of the other party’s case-in-chief, then the witness is not a rebuttal witness or anything analogous to
21

one.” Id. Presenting a new, alternative theory of causation is not a rebuttal opinion; rather, it is an22
expected and anticipated portion of a party’s case-in-chief. See Amos v. Makita U.S.A., Inc.,2011 WL23

43092, *2 (D. Nev. Jan. 6, 2011).24

25 From the commencement of this case Defendants were aware that Plaintiffs were claiming Dr.
26 Rives breached the standard of care, causing substantial damages. These specific damages were known
27

to include a prior colostomy and bilateral foot drop, a permanent condition that would impact Plaintiffs
28

for the rest of their lives. Plaintiffs’ damages in this case were not hidden, but were a well-known
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element of Plaintiffs’ case-in-chief, years before initial expert disclosures. On December 29, 20161

2 Plaintiffs answered Defendants’ Interrogatories, which dealt with this issue. Plaintiff Titina Farris
3 answered as follows:
4

Interrogatory No. 13:
Describe the past, current or future physical, mental or emotional injuries you are
claiming in the lawsuit.

5

6
Answer to Interrogatory No. 13:7

8 I am in chronic pain and mental upset. I cannot take care of myself, my husband, my
daughter or my home. I was confined to a wheelchair for approximately one year after
the surgery by Dr. Rives in July 2015.1had to wear a colostomy bag for several months.
I am unable to walk or stand on my own. I also have constant pain in my feet and calves.

9

10

See Plaintiffs’ Answers to Defendants’ First Set of Interrogatories, attached as Exhibit
“4 .”

11

12
When initial experts were disclosed in this matter, none disputed Plaintiff Titina Farris’ claim13

that her permanent impairment and bilateral foot drop resulted from complications of Dr. Rives’ care.14

15 However, at the rebuttal expert deadline, Defendants disclosed two (2) “rebuttal” experts, Dr.
16 Adomato and Dr. Stone, who offered new initial medical causation opinions, placing at least part of
17

the causation of Plaintiff Titina Farris’ permanent impairment and foot drop on pre-existing conditions
18

such as diabetes and obesity. See Exhibit “2.” See also Rebuttal Report of Lance Stone,attached hereto
19

as Exhibit “5.”20

The source of this flaw is identifiable in Dr. Stone’s original retention. Dr. Stone was21

22 purportedly retained to simply rebut Plaintiffs’ expert, Alex Barchuck, M.D., but Dr. Stone goes
23 beyond the scope of that assignment, stating he was hired to also “attest to any separate and
24

divergent opinions I may hold.” See Exhibit “5,” at Page 1. On its face, Dr. Stone’s scope goes
25

beyond that of a rebuttal expert under Nevada Law. Then, after reviewing Dr. Barchuck’s conclusions,26
Dr. Stone states, “Based upon my independent review of Ms. Farris medical records I agree in general27

28
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with Dr. Barchuck’s diagnosis. However, the medical records I reviewed support my conclusions that1

2 several medical problems were pre-existing or unrelated to surgery.” Id. at Page 3.
3 Unsurprisingly, given his improper understanding of his role as a rebuttal expert, Dr. Stone
4

goes on to list out twenty-one (21) new and novel opinions that he uses to form the basis of his life
5

care plan, none of which were not considered in Dr. Barchuck’s report. Thereafter, Dr. Stone fails to6
outline a life care plan of his own, but suggests his life care projections are outlined in the report of7

8 Nurse Sarah Larsen, which he says he endorses, though it is somewhat unclear if he reviewed it. Id.

9 Regardless, because each of these twenty-one (21) new opinions relate to a well-known
10

portions of Plaintiffs’ case-in-chief, they cannot be offered by a rebuttal expert. As such, Dr. Stone’s
11

new medical causation opinions Must be Stricken.
12

2. Dr. Stone’s Opinions are Unscientific and Speculative.13
The Court in Hallmark noted, an expert’s testimony will assist the trier of fact only when it is14

15 relevant and the product of reliable methodology. Hallmark v. Eldridge, 124 Nev. 492, 189 P.3d 646

16 (2008). The Court then noted that in determining whether an expert's opinion is based upon reliable
17

methodology, a district court should consider whether the opinion is (1) within a recognized field of
18

expertise; (2) testable and has been tested; (3) published and subjected to peer review; (4)
19

generally accepted in the scientific community; and (5) based more on particularized facts20

rather than assumption, conjecture, or generalization. Id.21

22 Dr. Stone’s opinions prove to be both speculative and changeable. One such example is that

23 Dr. Stone claims Plaintiff Titina Farris would become “wheelchair bound” at some point in her life.
24

Yet, in deposition, he abandons those positions:
25

Q. Do you have an opinion as to the cause of the severe sensory loss and motor weakness
below the knees bilaterally involving the tibial and peroneal nerves?
A. Yes.
Q. What is that?
A. Critical illness polyneuropathy.

26

27

28
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Q. Dr. Stone, do you have any information or opinion on her — I'm talking about Titina
Farris's — mobility status before her admission to the hospital on July — for the July 3rd,
'15 surgeiy?
A. I believe she was ambulatory. Q. Do you know if there was any restrictions on her
ambulatory status?
A. I don't believe so.
Q. Looking at number 15, it states, "Right ankle contracture with bilateral foot drop."
Do you agree with that assessment?
A. Yes.
Q. And the bilateral foot drop, do you have an opinion as to the cause of — or causes of
the bilateral foot drop?
A. Yes.
Q. What is that?
A. Critical illness polyneuropathy, and poor positioning of her foot would probably be
the most likely cause. So weakness in association with immobilization and lying in bed
with the foot in a plantar-flex position.

1

2

3

4

5

6

7

8

9

10

See Exhibit “3,” at Pages 21:2-22:3.11

12 Dr. Stone’s report contains a finding which presumably struck significant damages from the

13 resulting life care plan of Sarah Larsen, because Dr. Stone refused to connect causation to Defendants’
14

negligence. This opinion was abandoned by Dr. Stone—but Sarah Larsen’s opinion report, which
15

purportedly relies entirely on Dr. Stone’s medical opinions, remains unchanged.
16

Furthermore, Dr. Stone noted that his opinion that Plaintiff Titina Farris would have become17

dependent on a wheelchair, even without Defendants’ negligence, has no scientific support:18

19 Q. Okay. Then at the end you state, "...she would have become wheelchair dependent
regardless of her surgical complications." What's the basis of that statement?
A. Well, just looking over her past history and noncompliance and risk factors, you
know, for future stroke, for future MI, heart attack, for diabetic polyneuropathy
involving the upper extremities, for diabetic arthropathy. So I think — in my experience,
individuals like this who develop and have these severe medical complications at a
relatively young age and that are progressive, you know, usually end up becoming very
disabled over time with a shortened life expectancy.
Q. Well, to a reasonable degree of medical probability -- well, excluding the foot drop
she has, when would she have been wheelchair-dependent in your opinion?
A. Okay. So I'm basing this — you know, there's --1don't think there's any study we can
find on this. I'm basing this upon 30 years of experience and, you know, a current active
hospital-based practice. I would say that probably in her early to mid-'60s.
Q. Do you have any data on the percentage of — I'll start broadly, the percentage of type
two diabetics that become wheelchair-bound?
A. I don't.

20

21

22

23

24

25

26

27

28
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Q. Do you have any data on the percentage of diabetics with diabetic neuropathy that
become wheelchair-bound?
A. I do not.

1

2

3
Id. at 43:3-44:7.

4
Dr. Stone’s opinions are pure conjecture. He could not identify any study which supported his5

speculative position. Moreover, what matters legally is what did happen—not what was likely to6
happen in some alternate future where Dr. Rives’ negligence had not impacted Plaintiffs’ life. As7

S such, it is irrelevant if Plaintiff Titina Farris was likely to become wheelchair bound in some possible
9 future that did not happen. What matters is what condition she was in before the negligence, the

condition she arrived at due to the negligence, and her likely condition in the future as a result of the
10

11
negligence.

12
3. Nurse Larsen and Mr. Volk Rely on Dr. Stone’s Flawed Opinions.13

Sarah Larsen and Eric Voile both based their reports on Dr. Stone’s speculative opinions, but14

15 fail to update their life care plan even when Dr. Stone changes his opinions.
16 Q. Do you have an opinion as to the cause of the severe sensory loss and motor weakness

below the knees bilaterally involving the tibial and peroneal nerves?
A. Yes.
Q. What is that?
A. Critical illness polyneuropathy.
Q. Dr. Stone, do you have any information or opinion on her ~ I'm talking about Titina
Farris's — mobility status before her admission to the hospital on July — for the July 3rd,
'15 surgery?
A. I believe she was ambulatory. Q. Do you know if there was any restrictions on her
ambulatory status?
A. I don't believe so.
Q. Looking at number 15, it states, "Right ankle contracture with bilateral foot drop."
Do you agree with that assessment?
A. Yes.
Q. And the bilateral foot drop, do you have an opinion as to the cause of — or causes of
the bilateral foot drop?
A. Yes.
Q. What is that?
A. Critical illness polyneuropathy, and poor positioning of her foot would probably be
the most likely cause. So weakness in association with immobilization and lying in bed
with the foot in a plantar-flex position.

17

18

19

20

21

22

23

24

25

26

27

28
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See Exhibit “3,” at Pages 21:2-22:3.1

2 Q. Okay. Then at the end you state, "...she would have become wheelchair dependent
regardless of her surgical complications." What's the basis of that statement?
A. Well, just looking over her past histoiy and noncompliance and risk factors, you
know, for future stroke, for future MI, heart attack, for diabetic polyneuropathy
involving the upper extremities, for diabetic arthropathy. So I think — in my experience,
individuals like this who develop and have these severe medical complications at a
relatively young age and that are progressive, you know, usually end up becoming very
disabled over time with a shortened life expectancy.
Q. Well, to a reasonable degree of medical probability -- well, excluding the foot drop
she has, when would she have been wheelchair-dependent in your opinion?
A. Okay. So I'm basing this — you know, there's — I don't think there's any study we can
find on this. I'm basing this upon 30 years of experience and, you know, a current active
hospital-based practice. I would say that probably in her early to mid-'60s.
Q. Do you have any data on the percentage of — I'll start broadly, the percentage of type
two diabetics that become wheelchair-bound?
A. I don't.
Q. Do you have any data on the percentage of diabetics with diabetic neuropathy that
become wheelchair-bound?
A. I do not.

3

4

5

6

7

8

9

10

11

12

13

I d. at 43:3-44:7.14

15 Dr. Stone’s report is flawed on its own as 1) he abandons his opinions on causation; and 2) is

16 basing his opinion on Plaintiff Titina Farris becoming “wheelchair bound,” even absent surgery on
17

pure conjecture and speculation. However, this report is even more dangerous and prejudicial to
18

Plaintiffs’ case as Sarah Larsen based her report on Dr. Stone’s flawed recommendations.
19

Yet, Ms. Larsen’s report also fails to adhere to Dr. Stone’s actual recommendations in the20

report. Dr. Stone notes that Plaintiff Titina Farris will need a “fully wheelchair accessible home”:21

22 Q, All right. Looking at number 19, you state, "Fully wheelchair accessible home in five
to ten years." Do you — I want to understand what you're saying here. Do you think she
would need that or doesn't need that? I'm not sure-
A. I think she will need that because I think in, you know, five to ten years, more likely
along — ten years, she more than likely would probably be wheelchair-dependent.

23

24

25
I d. at 42:19-43:2.

26 I I I
27

I I I
28

I I I

Page 11 of 13
8A.App.1745



8A.App.1746

Despite making this recommendation, Ms. Larsen fails to include in her life-care plan this data1

2 in her list of expenses. See Nurse Larsen’s Rebuttal Report, attached hereto as Exhibit “6.” As
3

Stone’s report is flawed, and as Larsen fails to incorporate expenses into her report, her report is
4

doubly flawed.
5

Eric Volk also bases his Economist Rebuttal on Dr. Stone’s flawed report. See Eric Volk’s6
Rebuttal Report, attached hereto as Exhibit “7.” Volk’s report does contain some direct rebuttal to7

8 the methodology of the report of Plaintiffs’ economist, Dr. Terrence Clauretie. As such, Mr. Volk’s

9 report and testimony, as based upon Dr. Stone’s flawed report, cannot give a valid alternative theory
10

for Plaintiffs’ economic needs—although it may arguably be used for the rebuttal language attacking
11

Dr. Clauretie’s methodology.
12

III. CONCLUSION13

Based on the above, Plaintiffs submit this Trial Brief as a support on limitation of Defendants’14

15 Experts.
16 DATED this 28th day of October, 2019.

BIGHORN LAW17

18 By: /s/ Jacob G. Leavitt
KIMBALL JONES, ESQ.
Nevada Bar.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107

19

20

21

22
GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129

23

24

25

26 Attorneys for Plaintiffs
27

28
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CERTIFICATE OF SERVICE1

2 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of

3 BIGHORN LAW, and on the 29th day of October, 2019, I served the foregoing PLAINTIFFS'
4

TRIAL BRIEF ON DEFENDANTS' RETAINED EXPERTS’ TESTIMONY as follows:
5

|X| Electronic Sex-vice - By serving a copy thereof through the Court’s electronic
service system; and/or

D U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
prepaid and addressed as listed below:

6

7

8

9 Kim Mandelbaum, Esq.
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106

10

11
&12 Thomas J. Doyle, Esq.
Chad C, Couchot, Esq.
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825
Attorneys for Defendants

13

14

15

16

/s/ Erickson Finch17
An employee of BIGHORN LAW

18

19

20

21

22

23

24

25

26

27

28
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Electronically Filed
9/20/2019 10:21 AM
Steven D. Grierson
CLERK OF THE COURT

1 OBJ
KIMBALL JONES, ESQ.
Nevada Bar No.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
BIGHORN LAW
716 S. Jones Blvd.
Las Vegas, Nevada 89107
Phone: (702) 333-1111
Email: Kimball@BighomLaw.com

Jacob@,BighomLaw.com

2

3

4

5

6

7

8 GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129
Phone: (702) 656-5814
Email: GHand@HandSullivan.com
Attorneys for Plaintiffs

9

10

11

12
DISTRICT COURT13

CLARK COUNTY, NEVADA14

15 TITINA FARRIS and PATRICK FARRIS,
CASE NO.: A-16-739464-C
DEPT. NO.: XXXI16 Plaintiffs,

vs.17

18 BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC et al.,

19
Defendants.20

21 PLAINTIFFS’ OBJECTIONS TO DEFENDANTS’ PRE-TRIAL DISCLOSURE
STATEMENT PURSUANT TO NRCP 16.1faV3VO22

COMES NOW Plaintiffs PATRICK FARRIS and TITINA FARRIS, by and through their23

24 attorneys of record, KIMBALL JONES, ESQ. and JACOB G. LEAVITT, ESQ., with the Law Offices
25 of BIGHORN LAW and GEORGE F. HAND, ESQ., with the Law Offices of HAND & SULLIVAN,

26
LLC, and hereby objects to Defendants’ Pre-Trial Disclosure Statement Pursuant to NRCP

27
16.1(a)(3)(C) as follows:28
I I I
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1 I. WITNESSES/PARTIES DEFENDANT EXPECTS TO PRESENT AT TRIAL

2 Plaintiffs objects to Defendants’ listed witness number 12, Gary Ripplinger, M.D., as
3

Defendant was aware of this witness from the beginning of the case, but failed to disclose this witness
4

prior to the close of discovery in this matter. As such, Plaintiffs did not have reasonable opportunity
5

to investigate this witness.6
Further, Plaintiffs object to any testimony by Defendants’ “Rebuttal” Experts Lance Stone,7

8 D.O., Sarah Laren, RN, Bruce Adomator, M.D., Kim Erlich, M.D., and Scott Kush, M.D.1

9 Finally, Plaintiffs object to the Reports of Defendants’ Initial Experts, Bart Carter, M.D., Brian
10

E. Juell, M.D., as they are cumulative given that both experts have virtually identical qualifications
11

and opinions in the present case.
12

II. WITNESSES/PARTIES DEFENDANT MAY PRESENT AT TRIAL13

Plaintiffs objects to Defendants’ listed witnesses numbers 3 through 19, as Defendants failed14

15 to disclosure this witnesses prior to the close of discovery in this matter and as such provided Plaintiffs
16 no opportunity to depose this witnesses.
17

V. DOCUMENTS DEFENDANT MAY USE AT TRIAL
18

Plaintiffs object to the use of any depositions of non-party witnesses for any other purpose19
other than impeachment or refreshing recollection, minus a proper showing of unavailability of the20

witness. Plaintiffs object to all exhibits attached to the deposition transcript based on relevance,21

22 hearsay, and foundation.
23 Plaintiffs object to the Reports of Defendants’ “Rebuttal” Experts Lance Stone, D.O., Sarah
24

Laren, RN, Bruce Adomator, M.D., Kim Erlich, M.D., and Scott Kush, M.D.
25

I I I26

27

28
1 Plaintiffs' arguments for excluding Defendants' Rebuttal Witnesses have been
previously briefed in Plaintiffs' Motion to Strike Defendants' Rebuttal Witnesses.
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Plaintiffs objects to the Reports of Defendants’ Initial Experts, Bart Carter, M.D., Brian E.1

2 Juell, M.D., as they are cumulative given that both experts have virtually identical qualifications and

3 opinions in the present case.
4

Plaintiffs reserve the right to make additional arguments and/or further objections at trial.
5

DATED this 20th day of September, 2019.
6 BIGHORN LAW

7 Bv: /s/ Kimball Jones
KIMBALL JONES, ESQ.
Nevada Bar.: 12982
JACOB G. LEAVITT, ESQ.
Nevada Bar No.: 12608
716 S. Jones Blvd.
Las Vegas, Nevada 89107

8

9

10

11

12 GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N. Buffalo Drive
Las Vegas, Nevada 89129

13

14

15
Attorneys for Plaintiffs

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 CERTIFICATE OF SERVICE
2 Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of
3

BIGHORN LAW, and on the 20th day of September, 2019, I served the foregoing PLAINTIFFS’
4

OBJECTIONS TO DEFENDANTS’ PRE-TRIAL DISCLOSURE STATEMENT PURSUANT TO5
NRCP 16.1(a)(3)(C) as follows:6

El7 Electronic Service - By serving a copy thereof through the Court’s electronic
service system; and/or

U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
prepaid and addressed as listed below:

8

9

10
Kim Mandelbaum, Esq.
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106

11

12
&13
Thomas J. Doyle, Esq.
Chad C. Couchot, Esq.
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825
Attorneys for Defendants

14

15

16

17

18 /s/ Erickson Finch
An employee of BIGHORN LAW19

20

21

22

23

24

25

26

27

28
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ELECTRONICALLY SERVED
12/19/2018 4:24 PM 8A.App.1754

[DOE]
THOMAS J. DOYLE
Nevada Bar No. 1120
CHAD C. COUCHOT
Nevada Bar No. 12946
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825-6502
(916) 567-0400
Fax: 568-0400
Email: calendar@szs.com
KIM MANDELBAUM
Nevada Bar No. 318
MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane
Las Vegas, Nevada 89106
(702) 367-1234
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13 DISTRICT COURT

14 CLARK COUNTY, NEVADA

) CASE NO. A-16-739464-C
) DEPT. NO. 31

DEFENDANTS BARRY J. RIVES, M.D.
AND LAPAROSCOPIC SURGERY OF

) NEVADA , L LC’S R EBUTTAL
) DISCLOSURE OF EXPERT WITNESSES
) AND REPORTS

15 TITINA FARRIS and PATRICK FARRIS

)16 Plaintiffs

17 vs.
BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.
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Defendants BARRYJ.RIVES, M.D.and LAPAROSCOPICSURGERYOF NEVADA,LLC

(“Defendants”) herebydisclose pursuant to Nevada Rules of Civil Procedure Rule 26and

16.1 the name of their rebuttal expert witnesses who may be called at trial.
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1 RETAINED EXPERTS

2 Bart Carter, M.D., P.C.
2240 West 16th Street
Safford, AZ 85546

Dr. Carter is a general surgeon and will testily as to the issues relating to the

standard of care, causation and damages, if any. Dr, Carter’s initial report, curriculum

vitae including publication history, fee schedule and testimony history were previously

disclosed. His rebuttal report is attached hereto as Exhibit A.
Brian E. Juell, M.D.
6554 S. McCarran Blvd., Suite B
Reno, Nevada 89509

Dr.Juell is a general surgeon and will testilyas to the issues relating to the standard

of care, causation and damages, if any. Dr.Juell’s initial report, curriculum vitae including

publication history, fee schedule and testimony history were previously disclosed. His

rebutted report is attached hereto as Exhibit B.
Lance Stone, D.O.
484 Lake Park Avenue
Oakland, CA 94610

Dr. Stone is a physician medicine and rehabilitation specialist. Dr. Stone is a

rebuttal witness. He will provide opinions rebutting the opinions of plaintiffs’ experts, Dr.
Alex Barchuk and Dawn Cook. His opinions are described in his attached report and the

life care plan prepared by Sarah Larsen. Dr. Stone’s report, curriculum vitae including

publication history, and fee schedule are attached hereto as Exhibit C. Dr. Stone was

asked to identify the matters he has testified in during the prior four years. Dr. Stone

He recalled having given

approximately five depositions during the past fouryears. The only matter in which he

could recall the name of the case was Baxter u. Dignity Health.
Sarah Larsen, RN
Olzack Healthcare Consulting
2092 Peace Court
Atwater, CA 95301
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1 Ms.Larsen isan life care planner. Ms. Larsen isa rebuttalwitness. She will provide
opinions rebutting the opinions of plaintiffs’ expert, Dawn Cook. Ms. Larsen’s report,
curriculum vitae including publication historyand list of deposition/trial testimonyand fee
schedule are attached hereto as Exhibit D.

5. Bruce Adomato, M.D.
177 Bovet Road, Suite 600
San Mateo, CA 94402

Dr. Adomato is a neurologist. Dr. Adomato is a rebuttal witness. He will provide

opinions rebutting the opinions of plaintiffs’ expert, Dr. Justin Wilier. Dr. Adornato’s
report,Curriculum Vitae including publication history, listof deposition/trial testimonyand

fee schedule are attached hereto as Exhibit E.
6. Kim Erlich, M.D.

1501 Trousdale Drive, Room 0130
Burlingame, CA 94010

Dr, Erlich is an infectious disease expert. Dr. Erlich is a rebuttal witness. He will

provide opinions rebutting the opinions of plaintiffs’ expert, Dr. Alan Stein. Dr. Erlich’s
report, Curriculum Vitae including publication histoiy, list of deposition/trial testimony,
and fee schedule are attached hereto as Exhibit F.

7. Scott Kush, M.D.
101 Jefferson Drive
Menlo Park, CA 94025

Dr. Kush isa life expectancy expert. Dr.Kush isa rebuttalwitness. He will provide

opinions rebutting the opinions of plaintiffs’ expert, Dr. Alex Barchuk, as they pertain to

life expectancy. Dr. Kush’s report, Curriculum Vitae including publication history, list of

deposition/trial testimony and fee schedule are attached hereto as Exhibit G.
8. Erik Volk

1155 Alpine Road
Walnut Creek, CA 94596

Mr. Volk is an economist. Mr.Volk is a rebuttal witness, He will provide opinions

rebutting the opinions of plaintiffs’ expert, Dr. Terrence Clauritie. Mr. Volk’s report,
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l cuniculum vitae including publication history, list of deposition/trial testimony

schedule are attached hereto as Exhibit H.
and fee

2

3 NON-RETAINED EXPERTS

4 1 . See NRCP 16.1 disclosures.
5 Defendants reserve the right to call any experts identified by any other party to this

action.6

The above expert witnesses may not be the only ones called by defendants to

testify. Defendants reserve the right to later name other expert witnesses prior to trial.
Defendants also reserve the right to call to testify at trial expert witnesses not named

whose testimony is needed to aid in the trial of this action and/or to refute and rebut the

contentions and testimony of plaintiffs expert witnesses.
Dated:
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December 19, 201812

SCHUERING ZIMMERMAN & DOYLE, LLP13

14

By15
CHAD C. COUCHOT
Nevada Bar No. 12946
400 University Avenue
Sacramento, CA 95825-6502
(916) 567-0400
Attorneys for Defendants BARRYJ. RIVES,
M.D.; LAPAROSCOPIC SURGERY OF
NEVADA, LLC
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CERTIFICATE OF SERVICE1

day of December,Pursuant to NRCP 5(b), I certify that on the

of a true and correct copy of the foregoing:

DEFENDANTS BARRY J. RIVES, M.D. AND LAPAROSCOPIC SURGERY OF
NEVADA, LLC’S REBUTTAL DISCLOSURE OF EXPERT WITNESSES AND REPORTS

was seived as indicated below:
sewed on all parties electronically pursuant to mandatory NEFCR 4(b);

sewed on all parties electronically pursuant to mandatory NEFCR 4(b) , exhibits to
follow by U.S. Mail;

by depositing in the United States Mail, first-class postage prepaid, enclosed ;

by facsimile transmission; or

by personal sewice as indicated.

2 2018, sewice
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11 Phone/Fax/E-Mail

702/656-5814
Fax: 702/656-9820
hsadmin@handsullivan.co

Representing

Plaintiff
Attorney

George F. Hand, Esq.
HAND & SULLIVAN, LLC
3442 North Buffalo Drive
Las Vegas, NV 89129
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An employee of Schuering Zimmerman &
Doyle, LLP
1737-10881
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Transcript of Lance Stone, D.O.
Conducted on July 29, 2019

1 (1 to 4)

31

BE IT REMEMBERED that , pursuant to Notice of Taking

Deposition, and on Monday, July 29, 2019, commencing at the

hour of 10:02 a . m. , in the Offices of Regus , 3558 Round

Barn Boulevard, Suite 200, Santa Rosa, California 95403,

before me, Cynthia Poliseri , a Certified Shorthand Reporter

in the State of California, there personally appeared

DISTRICT COURT 11

CLARK COUNTY, NEVADA 22

33

44

55 TITINA FARRIS and PATRICK
FARRIS ,

)
)
) Case No.
) A-16-739464-C

I

) Volume I

6 6
Plaintiffs

)7 7vs.
BARRY RIVES, MD; LAPAROSCOPIC
SURGERY CENTER OF NEVADA LLC;
DOES 1-V, inclusive; and ROE
CORPORATIONS I-V , inclusive ,

Defendants.

8 LANCE STONE, DO8
)
)9 9
)
) Pages 1 thru 5010 called as a witness by the Plaintiffs, who being by me

first duly sworn, was thereupon examined and interrogated

as is hereinafter set forth.

10
)
)11 1 1

1 2 1 2

13 13
DEPOSITION OF14 -~o0o--14

LANCE STONE, DO15 15

July 29 , 201916 16

17 17

18 18

19 Reported By: 19

20 CYNTHIA J. POLISERI CSR # 11448 20

21 21

22 22

23 23

24 24

25 25

42

GEORGE F. HAND , Attorney at Law, of the Law Offices

of Hand & Sullivan, LLC, 3442 North Buffalo Drive ,

Las Vegas, Nevada 89129 , appeared via videoconference as

counsel on behalf of the Plaintiffs.

1I N D E X1

Page 22

Examination by Mr. Hand 6, 48 33

Reporter ' s Certificate 50 44

5 Tel: 702.656. 5814 GHand@HandSullivan.com5

66

CHAD C. COUCHOT , Attorney at Law , of the Law Offices

of Schuering Zimmerman & Doyle LLP, 400 University Avenue

Sacramento, California 95825, appeared as counsel on behalf

77

88 I

9I N D E X O F9

10 of the Defendants. Tel: 916.567.0400 ccc.szs.comE X H I B I T S10

11 Plaintiffs i Page 11

ALSO PRESENT: JAMES TERRELL, VideographerSupplemental report dated

12/ 19 /18 (6 pages)

Letter dated December 19,
2018 to Chad Couchot

13 1 212 Exhibit No. 1

— oOo—1313

14 Exhibit No . 2 27 14

1515

from Sarah Larsen, with 1616

attached documents 1717

(12 pages, double-sided) 1818

1919

2020

2121

2222

2323 —oOo—
2424

2525

PLANET DEPOS
888.433.3767 / WWW.PLANETDEPOS.COM
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Transcript of Lance Stone, D.O.
Conducted on July 29, 2019

2 (5 to 8)

5 7
I JULY 29, 2019 - TUESDAY

V O L U M E I
P R O C E E D I N G S—oOo—

5 THE VIDEOGRAPHER This begins video number one in
6 the video deposition ofLance Stone, DO, in the matter of
7 Titina Fanis and Patrick Fanis versus BanyRives, MD,
8 et at, as filed in the District Court of Clark County,
9 Nevada, Case Number A-16-739464-C.
10 Today's date is July 29, 2019. Time on the video
II monitor is 10.03. The video operator James TerrelL Our
12 court reporter is Cynthia Poliseri Both are appealing for
13 Planet Depos.
14 This video deposition is taking place at
15 3558 Round BamBoulevard, Santa Rosa, California. And if
16 counsel will now identify yourselves and state whomyou
17 represent
18 MR HAND: George Hand for the plaintiffs, Titina
19 Fanis and Patrick Farris.
20 MR. COUCHOT: Chad Couchot for Dr. Rives and his
21 corporation.
22 THE VIDEOGRAPHER And that’s all the counsel
23 that's on the phone or-
24 MR COUCHOT: That's everybody.
25 MR HAND: Correct.

10:02 AM. 1 A Yes.
2 Q. What were those?
3 A I'mreading my report I identified that
4 Ms. Fanis had a preexisting condition of a ventral hernia
5 but identified that her-one moment, please. Hold oa
6 MR COUCHOT: Do you want to use my copy?
7 THE WITNESS: Hmrn?
8 MR COUCHOT: Do you want to use my copy?
9 THEWITNESS: No, I'mjust trying to read through
10 here to — let just read this to you.
11 Identify that she had several major preexisting
12 medical co-morbidities and the medical necessity and
13 frequency was due to preexisting condition unchanged
14 following surgery.
15 I identified that she had a diabetic
16 polyneuropathy and she should have been seeinga
17 podiatr ist — this was preexisting and should have been
18 seeing a podiatrist prior to her surgery, that her
19 Dupuytren contractures, which Dr. Barchuk identified, were
20 unrelated to her surgery and any postsurgical
21 complications; that she also had a mood disorder that was
22 preexisting that she was obese prior to her surgery and
23 she should have been seeing and under the care ofa
24 dietician for nutritional care and counseling.
25 She had a preexisting chronic pain disorder, both

2
3
4

6 8
1 THE VIDEOGRAPHER All right. Our reporter may
2 swear the witness and you may proceed.

LANCE STONE, DO,
4 having first been called as a witness,
5 was duly sworn and testified as follows:
6 EXAMINATION BY MR. HAND:
7 Q. Please state your name for the record.
8 A Lance R. Stone.
9 Q. And do you have a specific medical practice that
10 you're engaged in?
11 A Yes.
12 Q. What is that?
13 A I'mthe medical director of the acute
14 rehabilitation unit at Santa Rosa Memorial Hospital in
15 Santa Rosa.
16 Q. And what were you asked to do in this case?
17 A I was asked to reviewa life care plan that was
18 prepared by Dawn Cook. I was also asked to reviewa
19 document prepared by Dr. Alex Barchuck, and I was also
20 asked to collaborate with Sarah Larsen, who is a life care
21 planner. And I was also asked to identify any agreements
22 or discrepancies I may have with Dr. Alex Barchuck's
23 report
24 Q. Did you have any discrepancies withDr. Barchuck's
25 report?

1 related to her polyneuropathy and to chronic shoulder
2 disorder; this was preexisting I also felt that
3 complementary therapy, such as massage and acupuncture
4 therapy, offered no additional benefit over standard
5 physical therapy and pharmacological therapy.
6 There was, in my opinion, no established
7 documentation that she had a carpal tunnel syndrome, that
8 she did have a diabetic polyneuropathy, but she had no
9 diagnostic testing that would confirm that she had carpal
10 tunnel syndrome. That she most likely — again, the MRI
11 scan that he was recommending for her shoulder was most
12 likely unnecessary, and her shoulder problems were all
13 preexisting Those are some of the disagreements that I
14 had withDr. Barchuk's report
15 MR HAND:
16 Q. On what basis pathologically are you concluding
17 that she had diabetic neuropathy prior to July 3rd of 2015?
18 A It's based upon the office notes and other
19 reports, primarily the office notes of her internal
20 medicine physician and the progress notes that established
21 that she had symptoms that are quite consistent with
22 diabetic polyneuropathy.
23 She was an uncontrolled diabetic. She was obese,
24 and she had very classic synptoms manifesting as pain and
25 bilateral lower extremities burning in nature, and she was

3

PLANET DEPOS
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Transcript of Lance Stone, D.O.
Conducted on July 29, 2019

3 (9 to 12)

119

1 receiving medications that were specifically indicatedfor
2 the treatment of neuropathy or neuropathic pain.
3 Q. Was there any EMG or nerve conduction studies done
4 prior to July’15 —
5 A- No.
6 Q. — that you're — would that be important to have
7 in terms of diagnosing —
8 A. No.
9 Q. — diabetic polyneuropathy?
10 A. Not in this setting.
11 Q. Why not?
12 A. A majority of basically patients that I treat and
13 the majority of patients that are referred to me by
14 neurologists, neurosurgeons, internal medicine physicians,
15 when patients have a classic clinical presentationof
16 burning pain in lower extremities or hands associated with
17 uncontrolled diabetes, it’s usually unnecessaiy. And in my
18 experience, most of the time an EMG is not offered to
19 establish the diagnosis.
20 Q. Do you have any evidence that there was any nerve
21 compromise to her feet prior to July 3rd of 2015?
22 A. Nerve compronise?
23 Q. Yeah.
24 A. Pain.
25 Q. Do you have any evidence that there was any nuscle

1 A The — it was a trial.
2 Q. What kind of case was that?
3 A. That was recently a case of an individual who had
4 bilateral lower extrenity amputation.
5 Q. And who's the law firm that retained you in that
6 case?
7 A The same lawfirmtoday Shermaa
8 MR. COUCHOT: Schuering
9 THE WITNESS: Schuering.
10 MR. HAND:
11 Q. And those 30 times that you recall testifying
12 have you ever — any of those cases or matters have
13 anything to do with critical illness polyneuropathy?
14 A I can't recall. I've been practicing for over
15 30 years and been acting as anexpert during those
16 30 years, and I estimate - probably 30 is a lower number,
17 but I've probably performed about three depositions a year,
18 so I can't recall 30 years ago.
19 But I worked in a majormedical center, nationally
20 recognized rehab center, and I've treated patients with
21 multiple problems, including brain injuiy, spinal cord
22 injury, amputadoa So most likely I have had patients
23 that I've deposed that have had critical illness neuropathy
24 as part of their differential diagnosis or medical problem
25 list I just can't recall recently.

1210
1 Q. Have you ever testified in a deposition or trial
2 on behalfof a plaintiff?
3 A Yes.
4 Q. Okay. How many times have you testified for a
5 plaintiff?
6 A I can't recall, but I would say over the past
7 ten years, I primarily just do defendant work. So the work
8 I was doing for plaintiffs was probably greater than
9 ten years ago, and I can't recall.
10 Q. Okay. So in the last ten years, your testimony as
11 anexpert has been for defendants?
12 A Primarily, yes.
13 Q. Have you ever done a life care plan for —
14 provided information for a life care plan on behalfof a
15 plaintiff?
16 A I can't speak with certainty. I'd say the
17 probability is yes, but I can't identify a certain case,
18 but yes. Probably yes.
19 Q. Now, lookingat your report, I see you have a
20 number of publications that you mention. Do any of them
21 bear on any of the issues in this case?
22 A Can you be more specific?
23 Q. Well, ifyou look at page — well, you have a page
24 in your CV where you have published articles, and I'm
25 lookingat them

1 compromise to her feet or tower extremities prior to
2 July 3rd, 2015?
3 A No.
4 Q. Now — ina deposition, as an expert?

MR. COUCHOT: You broke up there, George. Could5
6 you repeat?
7 MR.HAND: Yeah.
8 Q. How many times have you testified as an expert in
9 a deposition?
10 A Approximately 30.
11 MR. HAND: Chad, does he have a list of those
12 depositions? I didn’t see it
13 MR. COUCHOT: Included in the report, there's some
14 language about the ones that he can recall doing He
15 doesn't maintain a list, but I asked himto recall what —
16 what depositions he had given and trial, and so there's a
17 little bit of language reflecting that, but I think it only
18 describes one prior action that I had withhim
19 MR HAND: Where is that in the report? I’m
20 looking for that
21 MR COUCHOT: Oh, actually, you know what, George?
22 Ifs probably listed in our disclosure itself
23 MR HAND: Okay.
24 Q. The case you testified that you recall, was that a
25 trial or deposition?

PLANET DEPOS
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Transcript of Lance Stone, D.O.
Conducted on July 29, 2019

4 (13 to 16)

13 15
Do you have that in front of you? 1 or foot drop, patients with brain injury that have had foot

2 drop.
1
2 A. No.
3 Q. Do you have your report with you?
4 A. Yes.
5 Q. Okay. Could you take your report out.
6 A. I have my report up.
7 Q. Do you have that in front of you?
8 A. Yes.

I think there’s a fewon that CV; I don't have it3
4 in front of me.
5 Q. Have you written any articles on critical — that
6 dealt with the issue of critical illness polyneuropathy?
7 A. No.
8 Q. Have you written any articles, abstracts, or
9 publications dealing with diabetic neuropathy?
10 A. No.
11 Q. In this case, how much have you billed so far for
12 your work in the case to date?
13 A. I don't have that in front of me. I think I can
14 get that figure fromMr. Couchot's office, andI'll provide
15 that to the court reporter.
16 MR COUCHOT: George, we talked about this before
17 thedepo. He doesn't retain his invoices, but I do, so
18 I'll send themto you.
19 MR.HAND: That’s fine.
20 Q. Are there any thing? -- you reviewed that
21 Dawn Cook life care plan?
22 A. Yes.
23 Q. Are there any specific items you disagree with in
24 the DawnCook life care plan?
25 A. 1don't have it in front of me. 1 think most of

MR. HAND: By the way, could we have that marked
10 as Plaintiffs Exhibit 1 at the appropriate time.

(Exhibit 1 was marked for identification.)
MR. HAND:

13 Q. Looking at the page where it talks about published
14 articles, do you see where I'm referring to?
15 A. Give me a page number.
16 Q. It's not — there’s no numbers on the page.
17 A. Oh, okay.
18 Q. But page — about five.
19 A. Oh, I see.
20 Q. Five or six. Do you see where I'm referring to?
21 A, I don't see it.
22 Q. Do you have it?
23 A. I have it.
24 Q. Okay. Where it says 'Published Articles.”
25 Looking at those articles, do any of those articles bear

9

11
12

14 16
I upon any of the issues in this case?

MR COUCHOT: I'msony, George. We're not ~
3 we're not with you on the same page. You're talking about
4 his report dated December 19, 2018?

MR HAND: Well, it’s the CV.
MR COUCHOT: Oh, sorry. He doesn't have his —THE WITNESS: Oh, I don't have my CV. You asked

8 me about — you asked ms, do I have try report in front of
9 me, yes. Do I have my CV in front of me, no.

MR HAND:
II Q. AH right I'll just go through fhese with you
12 briefly.
13 A. Please.
14 Q. Well, let me ask you, have you -- the easier way:
15 Have you written any articles or papers or anything that
16 bear* on the issues in this case that you can recall?
17 A. Can you be more specific? What issue are you
18 talking about specifically?
19 Q. About foot drop. Have you written any articles,
20 abstracts, or publications readingfoot drop?
21 A. Foot drop specifically, yes.
22 Q. Okay. Do you recall what those articles were?
23 A. Generally, yes. They had to do with patients with
24 spastic foot drop, patients with spasticity, patients with
25 reflex sympathetic dystrophy that may have had nerve pain

1 what I've disagreed with is in my report I can
2 certainly — we can certainly get the report out and go
3 line by line. Or if you want, what night make it easier
4 would be is if you would just ask me, or we’ll get the
5 report out and we'll go line by line.

Q. Well —
A. But most of what I've disagreed with is in my

2

5
6 6
7 7

8 report
9 Q. All right. Let's look at your report.
10 A. Okay.
11 Q, All right Dr. Barchuk talks about depression,
12 anxiety, and sleep disturbance in his evaluation.
13 Do you recall that?
14 A. I do recall that
15 Q. Do you disagree with that assessment by
16 Dr. Barchuk in any way?
17 A. I agree that — that both the depression, anxiety,
18 and sleep were preexisting issues and are currently — and
19 are currently existing issues for Ms. Fanis.
20 Q. In your opinion, did those issues get worse after
21 her surgeryat issue in this case?
22 A. It's hard for me to- to assess that because I
23 don’t really have a — if I recall, there was not a mental
24 health assessment done, to the best of my recollection. So
25 I don't feel that I can comment in terms of the degree of

10
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Transcript of Lance Stone, D.O.
Conducted on July 29, 2019

5 (17 to 20)

1917
Do you agree with that assessment?

|2 A. Yes.
3 Q. Acute — number 12. "Acute kidney injury."
4 Do you agree with that assessment?
5 A Yes.
6 Q. Number 13. 'Neuropathy from prolonged
7 immobilization."
8 Do you agree with that assessment?
9 AT believe she has a neuropathy. I don’t believe
10 that it was due to prolonged immobilization, however.
11 Q. Have you seen various experts in this case
12 diagnose Ms. Farris with critical illness polyneuropathy?
13 Have you seen that?
14 A I believe I have.

15 Q. Do you agree with that diagnosis?
16 A Yes, I do.
17 Q. So when I asked you about 13, 'Neuropathy from
18 prolonged immobilization," tell me how you disagree with
19 that, if at all.
20 A Well, the neuropathy is twofold. One,
21 preexisting, and it’s not due to the immobilization;
22 it’s — critical illness polyneuropathy is not due to just
23 somebody lying in bed; it’s due to — well, it’s a poorly
24 understood condition, but it’s thought to occur due to
25 multiple factors when somebody has an acute illness.

1 if they were exacerbated based upon her surgical
2 complications.
3 Q. And then chronic left heel stage decubitus. Do
4 you have an opinion as to whether that is related to her
5 complications from the July '15 surgery?
6 A I agree that she has a wound on her heel . I
7 disagree, though, that it is a decubitus. That's a term we
8 no longer use. And I also disagree with the staging. But
9 I do concur that that is new and that she does have a
10 non-healing or poorly-healing wound of her left heel.
11 Q. And the probable left rotator cuff tendonitis, do
12 you agree with that assessment or disagree with that
13 assessment as being related to the July 2015 surgery?
14 AT believe it's a preexisting condition.
15 Q. Going to -- in your report, looking at the second
16 page, number 7. "Viscus perforation with intra-abdominal
17 sepsis status post exploratory laparotomy and removal of
18 prosthetic mesh."
19 Are you — my question relates to that. Are you
20 giving any opinions on the standard of care regarding the
21 surgery of July 3rd, 2015?
22 A No.
23 Q. Have you prepared life care plans on your own
24 without the assistance of an RN?
25 A No.

1

2018
It can be related to antibiotics. It can be

2 related to autoimmune problems that can develop after an
3 acute illness. And it can also develop or worsen when
4 somebody is acutely ill and their blood sugars are
5 poorly-controlled in a postoperative state.

So just lying in bed doesn't cause the neuropathy.
7 These other factors contribute to a — so she — I do
8 believe she has - did develop a critical illness
9 polyneuropathy superinposed upon a preexisting diabetic
10 polyneuropathy, so that would be howl would characterize
11 herneurological problem.
12 Q. And did you see she was assessed with sepsis
13 during her hospitalization in July 2015?
14 A I believe so.

15 Q. Do you believe her septic condition had anything
16 to do causally with her critical illness polyneuropathy?
17 A Well, I'mnot going to hold myself out to be an
18 expert with critical illness polyneuropathy, although I
19 take care of a lot of patients with it But my
20 understanding is that sepsis can be a contributing factor
21 to critical illness polyneuropathy.
22 Q. And then number 14. "Severe sensory loss and
23 motor weakness below the knees bilater ally involving the
24 tibial and peroneal nerves."

Do you agree with that assessment?

1 Q. Are you iamiliar with the pricing for the
2 different care modalities in the typical life care plan?
3 A No.
4 Q. You rely on an RN for those numbers?
5 A With the exception of I may be asked what the cost
6 would be for a physical medicine rehabilitation physician
7 consultation or outpatient visit, but for the remainder of
8 the costs, such as durable medical equipment and suigeries
9 and ER visits, I rely upon the life care planning expert
10 Q. So you're not a certified life care planner.

Is that a lair statement?
12 A Yes, that's correct
13 Q. And then we go down to number 8, "Acute
14 respiratory Mure status post tracheostomy placement''

Do you agree with that assessment?

1

6

11

15
16 A Yes.
17 Q. And then number 9, "Historyof incarcerated
18 incisional hernia...laparoscopic repair with mesh"

Do you agree with that?19
20 A Yes.
21 Q. 10. "Encephalopathy secondary to sepsis and
22 medications."
23 Do you agree with that assessment?
24 A Yes.
25 Q. "Acute blood loss anemia." 25
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1 A, Yes.
2 Q. Do you have an opinion as to the cause of the
3 severe sensory loss and motor weakness below the knees
4 bilaterally involving the tibial and peroneal nerves?
5 A. Yes.
6 Q. What is that?
7 A. Critical illness polyneuropathy.
8 Q. Dr. Stone, do you have any information or opinion
9 on her — I'm talking about Titina Farris's -- mobility
10 status before her admission to the hospital on July -- for
11 the July 3rd, '15 surgery?
12 A. I believe she was ambulatory.
13 Q. Do you know if there was any restrictions on her
14 ambulatory status?
15 A. I don’t believe so.
16 Q. Looking at number 15, it states, 'Right ankle
17 contracture with bilateral foot drop."
18 Do you agree with that assessment?
19 A. Yes.
20 Q. And the bilateral foot drop, do you have an
21 opinion as to the cause of — or causes of the bilateral
22 foot drop?
23 A. Yes.
24 Q. What is that?
25 A. Critical illness polyneuropathy, and poor

1 A Yes.
2 Q. And 19. She's noted, I believe by Dr. Barchuk, to
3 be a high M risk. Do you agree with that assessment?
4 A I don't really have enough information to make an
5 assessment There wasn’t a standard fall risk assessment
6 performed by anybody that1could identify, so I don’t have
7 any way to identify her fall risk, high fall risk.
8 Q. Currently — have you reviewed any EMG and nerve
9 conduction studies in your review of this case?
10 A I believe I have, although I don’t have an
11 independent recollection of the report, but I do have a
12 fairly good recollection of the neurologist expert for the
13 defendant who commented upon the EMG that was done after
14 her surgeiy, confirming that she had an axonal and a
15 demyelinating neuropathic process in her lower extremities.
16 To the best of my recollection, I don’t believe
17 that report included her upper extremities; I believe it
18 was limited to herlower extremities, and I believe the
19 conclusion was demyelinating and axonal neuropathy of the
20 lower extrenities.
21 Q. Would you expect someone with that condition
22 bilaterally, suchas Ms. Farris, to be a highMrisk?
23 A Not necessarily.
24 Q. Why not?
25 A Because there’s multiple factors that go into

22 24
1 positioning of her foot would probably be the most likely
2 cause. So weakness in association with immobilization and
3 lying in bed with the foot in a plantar-flex posidoa
4 Q. And number 16. We've talked about weight ggin
5 already, I think.
6 A No, we haven’t
7 Q. Okay. So do you agree she had weight gain after
8 her discharge fromthe hospital?
9 A I would say that she actually has — what her
10 current weight is and what her weight had been prior to
11 suigery, she weighs less today or more recently than she
12 did before suigeiy.
13 Q. Is the weight gain or lack of weight significant
14 in aryof your opinions in this case?
15 A Yes.
16 Q. Okay. Can youexplain that?
17 A I think the weight loss after suigery will most
18 likely contribute towards better control of her diabetes.
19 And also, I think a lower weight is probably more helpful
20 in terms of her transfers and ambulation and avoidance of
21 future arthritic problems with her feet, ankles, knees, and
22 hips.

23 Q. You mentioned in your report, number 18, "Chronic
24 neuropathic musculoskeletal myofascial pain"
25 Do you agree with that assessment?

1 identifying somebody as a high fall risk.
2 Q. — those?
3 A Can you repeat the question?
4 Q. What are those factors that go into assessing
5 someone as a high fall risk?
6 A That can be poor vision. It can be iiqpaired
7 executive functioning, so if somebody is inpulsive. It can
8 be poor balance. So these are typically assessments that
9 are done by a physical therapist They're standardized.
10 There’s multiple fall risk assessment protocols.
11 So those are a couple of the components that are
12 in a fall risk assessment to determine whethersomebody is
13 at a lowrisk, medium, or at a high fall risk.
14 Q. And number 20 states, "Impaired mobility and ADL
15 status." Do you agree with that assessment?
16 A Yes.
17 Q. And 21, 'Impaired avocationalstatus."
18 Do you agree with that?
19 A Yes.
20 Q. So the condition she has now, is it fair to state
21 it’s bilateral foot drop, in a general term?
22 A Yes, I think that’s the layperson’s vernacular.
23 Yes.
24 Q. Is that — in your opinion, is that condition
25 permanent?
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1 A, I believe she would benefit from an aide.
2 Q. How many hours a day would she need currently?
3 A. This is -- this would be primarily for light
4 housekeeping, shopping. I would concur with the
5 recommendation in Sarah Larsen's report.
6 Q. Do you have her report in front of you?
7 A. I don't.
8 MR. COUCHOT: Yeah, you do now.
9 THE WITNESS: Ido.
10 MR. HAND: If we can mark that as Exhibit 2.
11 (Exhibit 2 was marked for identification.)
12 MR. HAND:
13 Q. Do you have that in front of you?
14 A. Yes.
15 Q. So she delineates between a direct hire and an
16 agency hire, correct?
17 A Yes, she does.
18 Q. So between the direct hire and the agency hire, is
19 there any difference in the level of care or assistance
20 that's required in each of those?
21 A No.
22 Q. It's more a cost component by hiring an agency.
23 You're paying overhead for their administrative costs,
24 et cetera?
25 A Yes.

A Are you speaking specifically about Ms. Fanis?
Q. Fanis.
A I believe — I believe it is most likely

4 permanent, although there may be some opportunity for some
5 reinnervationand inprovement inherstrength, but I
6 believe, given the severity of the EMG findings, that most
7 likely it is permanent

Q. So talking about her ADL status, do you have an
9 opinion as to currently, or when — as ofthe date of your
10 report, her ADLstatus is interms of her activities of
11 daily living what she can do on her own currently.

Do you have an opinion as to that?

1
2
3

8

12
13 A Yes.
14 Q. Can you explain to me what you, if anything
15 believe she is not capable ofdoing? And I canbe
16 specific, but ifyou have anything you can tell me what
17 you think she can't do on her own.
18 A To the best of my recollection, I believe she can
19 do the majority of her ADLs. She has to do them in a
20 modified manner, so many of the activities need to be
21 performed sitting. But to the best of my recollection, I
22 believe she can do all of her ADÎ , her basic ADLs:
23 Dressing, toileting, grooiring, and bathing.
24 Q. Do you think she can do housework on her own, such
25 as moppinga floor?

2826
Q. So do you have Dawn Cook's report with you?

MR. COUCHOT: Is it on your disc drive?
THE WITNESS: Yes.
MR. COUCHOT: So he's got a jump drive. I can put

5 it in my computer right now, if you want him to look at it.
MR. HAND: Yeah, if he could.
MR. COUCHOT: Sure.
MR. HAND: I'd appreciate it.
MR. COUCHOT: Sure, sure. No problem.
THE WITNESS: I have the report in front of me.
MR. HAND:

12 Q. All right. Let me just get to the ~
Can we just take a quick two-minute break, Chad?

14 I just got an email from your office I think I have to deal
15 with. Can we take just a minute?

MR. COUCHOT: Yeah, sure. No problem.
MR. HAND: We'll go off.
THEVIDEOGRAPHER: Alright Off record at

1 A No.
2 Q. How about bathing herself? Do you believe she can
3 get into a shower or tub on her own to bathe hersell?
4 A With modifications, yes.
5 Q. What modifications?
6 A Perhaps, if she was in the shower, a shower chair.
7 If she was performing this in a bath, it would be a bath
8 bench. So I think with some durable medical equipment, I
9 believe she could bathe herself orshower herself, if
10 that's howher house is setup.
11 Q. Do you believe she can walk on her own unassisted
12 for any distance currently or as of date of your report?
13 A Unassisted without any device?

1
2
3
4

6
7
8
9
10
11

13
14 Q. Right
15 A No, I believe she would need a device, assistive
16 device.
17 Q. Such as?
18 A Front-wheeled walker and bilateral ankle/foot
19 orthotic devices.
20 Q. Do you have an opinion as to how much assistance
21 she needs fromsomeone, currently in terms of an aide or
22 nurse or something else.
23 A I don't believe there's any clinical indication
24 fora nurse.
25 Q. What about an aide?

16
17
18
19 10:43.

(Off the record at 10:43 a.m. and
back on the record at 10:45 a.m.)

THE VIDEOGRAPHER: On record at 10:45.
MR. HAND:

24 Q- A1 right. Dr. Stone, if you go to page 16 of the
25 report of Dawn Cook.

20
21
22
23
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A- Okay, I’monpage 16.
Q. All right It states one -- where Ms. Cook talks

3 about services recommended in the life care plan, it
4 states, "Due to bilateral foot drop, Ms. Fanis has
5 difficultyambulating without the use ofassistive devices
6 and supervision."

Do you agree with that statement?
A I agree with that statement
Q. "Recommendations include: Bilateral custom-fit

10 ankle foot orthosis — orthosis, four-wheeled walker with
11 seat, manual wheelchair and power wheelchair."

I'mjust reading this paragraph.
"Accessible van, with portable ramps will be

14 needed for transportation As she ages, additional
15 recommendations include Hoyer lift and slings and home
16 modifications to accommodate the wheelchair."

Are any of those recommendations that you disagree

1 talking about. But in general, I would agree with the
2 second sentence. I'm not sure what to make of the rest.
3 But, yes, I think she needs assistance with chores.
4 Q. All right. Number 4, 'Decreased diversional
5 activity. Ms. Farris is unable to roam freely into the
6 yard and engage with her pets due to the absence of
7 wheelchair ramps. Recommendation is for ramps to be
8 installed in the home."
9 Do you agree, disagree, or something else with
10 that recommendation?
11 A I would agree.
12 Q. 5. 'Risk for Falls, Risk for Injury."
13 It states that she — Ms. Farris has difficulty
14 ambulating yet a desire to do so. The bilateral foot drop
15 increases the risk for falls or injury. In addition to the
16 mobility aids previously mentioned, recommendations are
17 made for grab bar placement near the toilet and in the
18 shower, elevated toilet seat, shower hose and shower bench.
19 Do you agree, disagree, or something else
20 regarding that recommendation?
21 A Agree.
22 Q. And number 6 refers — discusses pressure ulcer —23 pressure ulcer, repair tissue, integrity. It states,
24 'Ms. Farris has decreased sensation in her feet due to
25 neuropathy and history of a wound to her heel.

1
2

7
8
9

12
13

17
18 with?
19 A The only one I would disagree with it would be the
20 Hoyer lift and slings.
21 Q. Why is that?
22 A We don’t- we don’t usually, in rehab, use a
23 Hoyer lift for patients unless the caregivercannot lift
24 the patient without-or transfer the patient safely, or
25 if the patient has upper extremity function. So, you know,

30 32
1 the patient can participate in their transfer.
2 So Hoyer lifts are not ideal for transferring
3 people, but I don’t think in Ms. Farris’s situation, even
4 as she ages, a Hoyer lift is going to be necessaiy. But
5 eveiything else, I would agree with.
6 Q. Number 2. It states, "Ms. Farris is unable to
7 clean or maintain her home due to her limitations of
8 mobility as a result of bilateral — of the bilateral foot
9 drop. Recommendation home maintenance services."
10 Do you agree or disagree or something else
11 regarding that recommendation?
12 A I would agree.
13 Q. Thennumber 3 talks about Mr. Fanis, Patrick
14 Fanis has difficulty maintaining his role. And it states
15 that recommendations for personal care attendant/chore
16 assistance to allow Mr. Farris to return to the role of
17 husband, rather than caregiver.
18 Do you agree, disagree, or something else
19 regarding that recommendation?
20 A Well, I don’t knowwhat to say — you know, I
21 don’t really have a comment on the first sentence, and I
22 don’t — you know, don’t really knowwhat that means. But
23 I would agree with the recommendation fora personal care
24 attendant to help with chore assistance.
25 It’s rather broad in terms of what Ms. Cook is

1 Recommendations to prevent further wound development as
2 well as assist the healingprocess: Daily attendant care
3 to visualize the heels, pressure relief ankle foot orthosis
4 for nighttime use."

Do you agree, disagree, or something else?
6 A Something else.
7 Q. Can you explain that?
8 A I would agree with the pressure relief ankle/foot
9 orthosis, also known as a PRAFO, fornighttime use, but I
10 don’t think there's any indication that an attendant is
11 necessaiy to visualize her heels. Most of the time in the
12 majority of patients, even patients — spinal cord injuiy
13 patients, they can visualize using a miiror, if they can't
14 directly see their affected parts, so I don’t think-1
15 don't think a daily attendant is necessaiy for that
16 activity.
17 Q. Did she — referring to Ms. Farris — have any
18 history of heal or ulcer wounds to her feet prior to this
19 hospitalization in July of 15?
20 A Not that I'maware of.
21 Q. And going to number 7, 'Chronic pain Ms. Farris
22 has developed chronic neuropathic musculoskeletal
23 myofascial pain following her surgery in July '13.
24 Recommendations include ongoing surveillance by her medical
25 team"

5
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Do you agree, disagree, or something else
2 regarding that recommendation?
3 A. I agree with the last sentence that she requires
4 ongoing surveillance, but I don’t believe that her pain
5 developed afterher surgely in 2013.
6 Q. Dr. Barchuk recommended, I believe, aquatic
7 physical therapy.

Do you disagree with that recommendation?
9 A. I think it could be helpful once herwound has
10 healed. I don’t think it needs to be physical therapy, but
111 think aquatic therapy could be beneficial for her.
12 Q. Does Ms. Farris need physical therapy currently,
13 or when you wrote your report?
14 A. I don’t believe she does. I think she has an
15 established home exercise program AndI believe in
16 Ms. Larsen’s report that I contribute to, we recommended
17 that she sees a physical therapist annually for an update
18 of her home exercise program.
19 Q. Is there anything in terms of physical therapy or
20 treatment that can be administered to her to try to
21 increase ambulatory function?
22 A. 1 think the adirinistration of a home exercise
23 program and her carrying out that program on her own and
24 going to a gymand performing some of these activities both
25 at home and in a gymsetting would improve her

Q. Why not?
A. Because it — the diagnosis has already been

3 established, andit wouldn't — you know, it wouldn’t
4 change any of the treatment for her. At this point, the
5 EMG night just tell you whether she is getting some
6 reinnervation, but there would really be no benefit in
7 terms of knowing that So I can’t envision any scenario
8 where repeating or EMG in her lower extremities would
9 change the outcome orchange the treatment plaa
10 Q. How about Doppler testing to the lower
11 extremities? Is that something that would be indicated for
12 Ms. Farris in the future?
13 A. No.
14 Q. Why is that?
15 A Well, she — I mean, as surveillance, no. If she
16 were to develop signs or synptoms of a blood clot, yes.
17 But in terms of just performing them as a surveillance
18 procedure, no.
19 Q. All right Looking at your report, going to
20 page -- 1 believe it’s page 4 where you talk about
21 Dr. Barchuk's future care recommendations.
22 A Yes.

11
2

8

23 Q. And number 1, 'Physical medicine and rehab
24 specialist"

Do you agree that she would need that type of25
34 36

1 specialist in the future?
2 A Yes.
3 Q. 'Primary care physician" Does she need (hat kind
4 of specialist or treatment in the future?
5 A Yes.
6 Q. ’Podiatrist" Does she need the care ofa
7 podiatrist in the future?
8 A Yes.
9 Q. 'Orthopedic, hand surgery." Does she need that
10 kMoftreatnxnt in the future?
11 A There's a prob- -1 think a probability, yes.
12 Can I just make one comment?
13 Q. Sine.
14 A I just want to be sure we're talking about that
15 I’msaying she’s going to need this, I’m not implying
16 through my testimony that — I believe some of these things
17 she would have needed anyway. Forexanple, you know,
18 podiatry and primary care.
19 So I just want to be clear that I’mnot testifying
20 that this is because of — all of these are because of her
21 surgery, her post-surgical conplications.
22 Q. So why don't we just segregate those out so the —
23 how did these — Dr. Barchuk's future care recorrmsndations,
24 1 through 23, are any of these — take your time looking at
25 them Which of these, if any, do you opine she would have

1 strengthening in other muscles that are not affected. That
2 would be helpful, but I don't think that any strengthening
3 could most likely be applied to the nuscles that are not
4 functioning at all.

So I think the physical therapist would primarily
6 be beneficial for updating a home exercise program for her
7 and also contributing towards any newequipment that she
8 may need or neworthosis that she may need to have
9 fabricated.
10 Q. Do you have an opinion as to the cause of her
11 carpal tunnel, her upper extremities?
12 A Well, I'mnot quite sure she has carpal tunnel. I
13 see that as basically something that is in some of the
14 reports, but I don’t see an EMG. AndI think an EMG, most
15 of the time, at least in my practice, and most of the
16 physicians that I work with, require an EMG to establish a
17 diagnosis of catpal tunnel syndrome.

So I don’t knowthat she has carpal tunnel.
19 Her- if she does have synptoms in her hands, these may
20 also be consistent withherdiabetic neuropathy. So I
21 think an EMG nerve conduction stud|y to define her upper
22 extremities would be helpful.
23 Q. Does she need, in the future, EMGs ona peiiodic
24 basis to monitor the lower extremities?
25 A No.

5
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I needed anyway?

A. Number 2, "Primary Care Physician," she would have
3 required Number 3, "Podiatiy," she would have required
4 Number4, "Orthopedic Surgeiy, Hand Surgery," she would
5 have required Number5, "Psychology and/orPsychiatry,"
6 she would have required Or Number 6, "Dietician," she
7 would have required Number7, "Physical or Occupational
8 Therapy," she would have required

Massage therapy and acupuncture therapy, I think
10 she may have -may well have benefited from that before or
II after. I just can’t opine whether that is something that
12 this conplementaty therapy is — you know, lias been proven
13 to help people, but I think that would have existed before
14 as well.

1 already. Going to nurrber 5, the psychology, psychiatiy.
2 You state her mood disorder has been inpacted by her
3 acquired disability and functional impairment. You would
4 support episodic behavioral health services.
5 A. Yes.
6 Q. Are you aware of anything in her records or
7 medical history that made her not functionaldue to any
8 kind of psychological/psychiatric disorder prior to Julyof
9 '15?
10 A. No.
11 Q. So then number 7, you talk about physical and
12 occupational therapy. Specifically, what is your
13 recommendation, if any, as to what she would need currently
14 as to the episodic therapeutic services?
15 A. Well, primarily what 1had already testified to in
16 your eariier question, that I think she should be seeing a
17 physical or occupational therapist annually to update her
18 equipment needs and to reassess her strength sensation, and
19 then provide her with an updated home exercise program.
20 Q. Do you have an opinion as to how many hours a day
21 she would need assistance with her ADLs, if any?
22 A. I think I would rely upon Sarah Larsen’s report
23 I think Sarah’s got sort of two to four hours a day.
24 Q. Number 12. Adaptive aquatic swimtherapy program.
25 You state you don't support that recommendation

2

9

Wound care clinic. I — that is secondaty to her
16 post-surgical complications. The adaptive — I’msony.
17 I’mnot answering your question correctly.

Caipal tunnel surgery. If it was present — I
19 don’t believe it was present, and I don’t- and I’m not
20 confident it's present now, so I don't really knowwhat to
21 say about number 11.

Joint and trigger point injections she would have
23 needed beforehand.

MRI of her left shoulder. She was having shoulder
25 problems prior, and I would have — she would have required

15

18

22

24

38 40
Could you explain that?

2 A. Well, I don't — in my experience, it's not always
3 available for individuals. I — in my experience, I don’t
4 necessarily see that it has any distinct advantages. I
5 mean, some people like being in the water. Maybe sometimes
6 for patients who really have spinal cord injuiy and are
7 unable to move at all, it can be helpful. But I don’t — I
8 don’t-1 think that the same can be acconplished in a gym
9 with a motivated patient and with equipment So, you know,
10 it doesn’t necessarily offer any distinct advantages over a
11 land-based program.
12 Q. I see.
13 A. And she has a wound as well, so I think that would
14 be a contraindicatioa
15 Q. Assuming the wound healed, would that be a
16 suitable therapy, if the wound healed?
17 A. I mean, I wouldn’t oppose it I don’t — again, I
18 don’t think it offers any great advantages. And again,
19 it’s not always available. But I wouldn’t — yeah, it-
20 it’s — the same can be accomplished in a gym.
21 Q. All right Number 15, support the need for future
22 powered mobilitydevice.

Do you have a time frame as to when you would
24 support that, or is it current, or something else?
25 A. I think she might benefit fromsome type of power

1 that as well. 1
EMG studies of the upper lower extrenities. I

3 believe that was — those were done before anyways.
Electric wheelchair would be — would not have

5 been requiredbefore.
The AFOs would not have been required before.
The heel protector boots, not required before.
Single-point cane, not required before.
Four-wheeled walker, not required before.
Reacher, not required before.
Binder, not required before.
Foui* to six hours of attendant care, not required

13 before. And a fully wheelchair-accessible home, not
14 required before.
15 Q. All right Going to the next page, nurrber 1, you
16 state, "I support future PMR subspecialty care."

Can you explain that assessment to me.
18 A. Yes, my specialty of physical medicine and
19 rehabilitation would be beneficial to her both for pain
20 management and also prescribing any physical modalities,
21 helping with her equipment needs, and I would recommend
22 that she see a physical medicine or rehabilitation
23 specialist to help with herdisability and to help with
24 pain management
25 Q. All right I think we’ve discussed some of these

2

4

6
7
8
9
10
11
12

17
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1 she more than likely would probably be
2 wheelchair-dependent.
3 Q. Okay. Then at the end you state, "...she would
4 have become wheelchair dependent regardless of her surgical
5 complications."
6 What's the basis of that statement?
7 A. Well, just looking over her past history and
8 noncompliance and risk factors, you know, for future
9 stroke, for future MI, heart attack, for diabetic
10 polyneuropathy involving the upper extremities, for
11 diabetic arthropathy.
12 So I think — in my experience, individuals like
13 this who develop and have these severe medical
14 complications at a relatively young age and that are
15 progressive, you know, usually end up becoming very
16 disabled over time with a shortened life expectancy.
17 Q. Well, to a reasonable degree of medical
18 probability — well, excluding the foot drop she has, when
19 would she have been wheelchair-dependent in your opinion?
20 A. Okay. So I'm basing this — you know, there’s —
21 I don’t think there’s any study we can find on this. I'm
22 basing this upon 30 years of experience and, you know, a
23 current active hospital-based practice. I would say that
24 probably in her early to mid-’60s.
25 Q. Do you have any data on the percentage of — I'll

1 device currently to allowher to get out into the community
2 and go a longerdistance. So I think that might be
3 something, if she was interested, could help her right now.
4 Q. All right 16. Bilateral customAFO. By 'AFO,"
5 what do you mean by that?
6 A. Those are ankle/foot orthotic devices. Those are
7 the custom-made — custom-fabricated polypropylene
8 orthotics that are used to help position her foot and ankle
9 and elevate her foot, both feet when she is walking to
10 allowher to clear herfeet
11 Q. All right And then 17. Single-point cane,
12 reacher, abdominal binder, heal protector boots.
13 You support those, correct?
14 A. Yes.
15 Q. And lumber 18. You state — I guess yourecommend
16 four to six hours of daily attendant services.
17 Is that a correct reading?
18 A. Yes, I think I was combining the ADLs along with
19 the chores and things like that, shopping. So I was
20 collectively adding those things together.
21 Q. Under your — in your opinion, would the hours
22 needed for a daily attendant increase over time or remain
23 the same or something else?
24 A. I think there's a likelihood that they may
25 increase over time.

4442
1 start broadly, the percentage of type two diabetics that
2 become wheelchair-bound?
3 A. I don't.
4 Q. Do you have any data on the percentage of
5 diabetics with diabetic neuropathy that become
6 wheelchair-bound?
7 A. I do not.
8 Q. So if I look at the last paragraph of your report,
9 you do not endorse Dr. Barchuk's life expectancy projection
10 for medical research and life expectancy expert Scott Kush.
11 Why don't you endorse — well, what was
12 Dr. Barchuk's life expectancy projection?
13 A. I don't remember the exact number, but I believe
14 he shared that it would be a normal life expectancy.
15 Q. Are you familial* with the government life
16 expectancy tables?
17 A Vaguely, yes.
18 Q. Do those tables include the average person, the
19 healthy person, the unhealthy person in those tables?
20 A I don't recall.
21 Q. Have you ever given opinions in court as to life
22 expectancy projections?
23 A No; I defer to a life expectancy expert.
24 Q. So in any of the life care plans you've done,
25 you've never done a life expectancy projection?

Q. Why is that?
A Well, I don't think — I don't think it would be

3 directly related to her foot drop; I think it would more
4 likely be related to that she has several co-morbidities.
5 She's a diabetic. She's had these chronic shoulder
6 problems. So she's at a higher risk for neuropathy in her
7 upper extremities. She's at higher risk for arthritic
8 problems, spine problems. So I think that she may become
9 more disabled over time and may require a little bit of
10 extra assistance. She's also at high risk for cardiac
11 problems.

1
2

So I think a lot of her underlying medical
13 problems are what would more likely lead to her needing
14 additional caregiving help rather than the bilateral foot
15 drop, which, in my opinion, is not a progressive disorder,
16 so we wouldn't expect that to change over time. If
17 anything, it may get a little better, but it certainly is
18 not progressive, shouldn't get worse.
19 Q. All right Looking at number 19, you state,
20 'Fully wheelchair accessible home in five to ten years."

Do you — I want to understand what you're saying
22 here. Do you think she would need that or doesn't need
23 that? I'mnot sine —
24 A I think she will need that because I think in, you
25 know, five to ten years, more likely along — ten years,

12

21
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Transcript of Lance Stone, D.O.
Conducted on July 29, 2019

12 (45 to 48)

45 47
1 A. My recommendation is a life expectancy expert
2 Q. So if I had to boil this down to where you
3 disagree with Dr. Barchuk, in summary that would be what,
4 ifyou could tell ms?
5 A I don’t want to comer myself in, you know,
6 because I don’t — if you could ask me more specifically,
7 but I don’t want to, youknow, make a guess. Orwe can
8 spend, you know, the next hourof me going through this,
9 but I think I’ve done it already. But if you want to ask
10 me specifically, I will, but I don’t want to, you know, off
11 the top of my liead come up with some thoughts that may not
12 be what I have already documented and reviewed.
13 Q. Fair enough Do you know who assists Ms. Fanis
14 with her activities of daily living currently?
15 A. I don’t know, specifically.
16 Q. Did you have -- or do you have any opinion as to
17 the range of mobility, if any, unassisted for Ms. Fanis at
18 the time you did your report, based on the records you've
19 seen?
20 A. Wait Can you restate the question again?
21 Q. Do you have any opinion as to range of walking she
22 would have unassisted, based on the records you've
23 reviewed —
24 A. To the best —
25 Q. — at the time?

MR. HAND: All right. I don't think I have any
2 other questions. Thank you, Dr. Stone.

THE WITNESS: Thank you.
MR. COUCHOT: Stay on the record for a second.
Hey, George, should he send you an invoice? Is

6 that what you want to do?
MR. HAND: Send to it me. Somebody emailed it

8 from your office already. I haven't looked at it. That's
9 the email I got.

MR. COUCHOT: No, no, that was his billing

1

3
4
5

7

10
11 records.

MR. HAND: Oh, okay. Let me look at that.
MR. COUCHOT: Do you want to look at that before

14 we go off — we go off?
MR. HAND: Yeah, let me do that. I thought that

16 was an invoice.
MR. COUCHOT: No.
MR. HAND: Okay. So for an horn* and 15 minutes or

12
13

15

17
18
19 what?

THE WITNESS: Well, I — you know, I blocked
21 off — you know, since I had asked your — your office was
22 asked how long this would be. I was told an hour. So I
23 don't — I don't bill quarter hours, so I have to take the
24 time off.

20

MR. HAND: We'll work it out, whatever it is.25
46 48

1 A. To the best of my recollection, if I’m answering
2 your question correctly, that I have currently, without
3 going back and reviewing the records, is that she would be
4 basically classified as an independent household ambulator
5 with an assistive device. I can’t recall what her
6 community mobility is as I sit here right now.

7 Q. So in terms of any criticismyou have of the
8 Dawn Cook life care plan, would it be feir to state you
9 would rely on what Sarah Larsen said with regard to that
10 plan, or do you have independent opinions on that?
11 A. I would support Sarah Larsen. I contributed to
12 that plan, and I would endorse SarahLarsen’s
13 interpretation.
14 Q. Have you ever worked with Sarah Larsen prior to
15 this case?
16 A. I believe I have once.
17 Q. Are you — do you know Dr. Barchuk?
18 A. I don’t knowhimpersonally.
19 Q. So have I covered all of your opinions in this
20 case, or are there things that you intend to testify that I
21 haven't brought up with you?
22 A, At this point, no, unless I were to receive
23 additional medical documents. But based upon what I have
24 available to me today, those are the only opinions that I
25 have.

THE WITNESS: Okay.
MR. HAND: Let me just look at this email before

1
2
3 we stop. —oOo—
5 FURTHER EXAMINATION BY MR. HAND:
6 Q. I just have a few more questions. It won't take
7 long-
8 A. Yes.
9 Q. — and we'll be finished.
10 Dr. Stone, did you look at any of the videos of
11 Titina Farris taken by Dr. Barchuk?
12 A. I don't believe I have.

4

Q. Did you look at any other videos of Titina Farris?
A. The only thing I independently recollect are

15 photos. I don’t recollect actually seeing a video, but
16 photos, I recollect.

MR. HAND: All right. Thank you.
Chad, I need to speak to you about some other

19 things once we wrap this thing up.
MR. COUCHOT: Sure, no problem. Okay, are we

13
14

17
18

20
21 done?

MR. HAND: We're done. Thanks.
THE VIDEOGRAPHER: All right. Mr. Hand, this is

24 the video operator. Do you have a video copy order?
MR. HAND: I assume we do, yeah.

22
23

25
PLANET DEPOS
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Transcript of Lance Stone, D.O.
Conducted on July 29, 2019

13 (49 to 52)

49
THEVIDEOGRAPHER: AH right And do you have a

2 transcript order? Do you want to order one?
3 MR. HAND: I'd like the ascii and, you know, PDF
4 with the exhibits in PDF, whatever we get.
5 THE VIDEOGRAPHER And Mr. Chad, do you have video
6 or transcript orders?
7 MR COUCHOT: Yeah. I'll order a copyof the
8 video as well, and then I'll order a full, condensed, and
9 electronic. No double-sided, please.
10 THE VIDEOGRAPHER All right Thank you This
11 marks the end of the deposition of Lance Stone, DO.
12 We're goingoff the record at 1120.

(Record closed at 1120 a.m)

1

13
14
15

Lance Stone, DO16
17
18
19
20
21
22
23
24
25

50

1 STATE OF CALIFORNIA
I, CYNTHIA J. POLISERI, a Certified Shorthand

3 Reporter, hereby certify that the witness in the foregoing
4 deposition was by me duly sworn to tell the truth, the
5 whole truth, and nothing but the truth in the
6 within-entitled cause; that said deposition was taken down
7 in shorthand by me, a disinterested person, at the time and
8 place therein stated, and that the testimony of the said
9 witness was thereafter reduced to typewriting, by computer,
10 under my direction and supervision;

I further certify that I am not of counsel or
12 attorney for either or any of the parties to the said
13 deposition, nor in any way interested in the event of this
14 cause, and that I am not related to any of the parties
15 thereto.

2

11

16
17 DATED: August 12, 2019
18 La%19

hiaJ. PoliserXcSRNo. 1144820
21
22
23
24
25
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ANS
George F. Hand, Esq.
Nevada State Bar No. 8483
ghand@handsullivan.com
Nelson L. Cohen, Esq.
Nevada State Bar No. 7657
ncohen@handsullivan.com

1

2

3

4
HAND & SULLIVAN, LLC
hsadmin@handsullivan.com
3442 North Buffalo Drive
Las Vegas, Nevada 89129
Telephone: (702) 656-5814
Facsimile: (702) 656-9820

.5
6

7

Attorneys for Plaintiffs
TITINA FARRIS and PATRICK FARRIS

8

9

DISTRICT COURT10

CLARK COUNTY, NEVADA11

12
TITINA FARRIS and PATRICK FARRIS,

Case No.: A-16-739464-C13
Plaintiffs,

Dept No.: XXII14
vs.

PLAINTIFF TITINA FARRIS’s
ANSWERS TO DEFENDANT’S FIRST
SET OF INTERROGATORIES

15

IBARRY RIVES, M.D., LAPAROSCOPIC
SURGERY OF NEVADA LLC; DOES I-V,
inclusive; and ROE CORPORATIONS I-V,
inclusive,

16
)17

Defendants.18

19

COMES NOW, Plaintiff Titina Farris, by and through his attorneys of record George F.

Hand, Esq. and Nelson L. Cohen, Esq. of Hand & Sullivan, LLC, and hereby responds to

Defendant’s First Set of Interrogatories as follows:

20

21

22

PRELIMINARY STATEMENT & GENERAL OBJECTIONS23

These objections are applicable to each and every interrogatory, except where otherwise

stated. Further, these objections are incorporated into each response as though fully set forth

therein. Each response is given subject to appropriate objections (including, but not limited to,

objections concerning competency, relevancy, materiality, propriety, and admissibility) which

would require the exclusion of any statement contained herein if the interrogatories were asked of,

24

25

26

27

28
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or any statement contained herein were made by, a witness present and testifying in a court. All
such objections and grounds therefore are reserved and may be interposed at the time of trial.
These responses are made solely for the purpose of, and in relation to, this action. This Responding
Party has not completed its investigation of the facts relating to this action, has not yet completed
preparation for trial. The following answers are, therefore, given without prejudice to this party's
rights to allege and/or produce additional evidence of subsequently discovered or revealed facts and
circumstances.

1

2

3

4

5

6

7

Except for facts explicitly admitted herein, no admission is to be implied or inferred. The
9 fact that an interrogatory herein has been answered should not be taken as an admission,

10 stipulation, or confession of the existence of any facts set forth within, implied by, or assumed
11 under such interrogatory. Nor does such response constitute evidence of any fact thus set forth,
12 implied, or assumed. All responses shall be construed as having been given on the basis of this
13 Responding Party's best recollection.

Plaintiff objects to the entirety of the interrogatories, and to each and every interrogatory to

15 which it hereunder responds, on grounds of undue burden, oppression, argumentative, needless
I16 expense, and calculation to harass, in violation of NRCP 26(g).

Plaintiff further objects to each interrogatory to the extent it requires Plaintiff to summarize,
18 digest, characterize, and identify documents and other evidence in the possession of Plaintiff or
19 his/her legal counsel.

Plaintiff objects to each interrogatory to the extent it seeks information protected under
21 privilege, work product, immunity, or otherwise. Plaintiffs undersigning attorneys join in this
22 objection to the extent such privileges are held by them.

Plaintiff objects to these interrogatories as unduly burdensome and oppressive in that they
24 are duplicative, cumulative, and overlapping, overbroad, and are not reasonably calculated to lead
25 to the discovery of admissible evidence, and/or fail to identify the information sought with
26 reasonable or adequate particularity.

Plaintiff objects to each interrogatory under NRCP 33(c) to the extent such interrogatory or
28 request requires Plaintiff to compile, extract, abstract, audit, and/or summarize, where such

8

14

17

20

23

27

2
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compilations, extracts, abstracts, audits, and/or summaries did not exist independent from such

interrogatory.
1

2

Without waiver of the foregoing, and further reserving the right to object on any ground

whatsoever to the admission into evidence or other use of the following responses at trial or in any

other proceeding, under reservation of its right to object on any ground at any time to a demand for

further responses to the interrogatories or other discovery procedures involving or relating to the

subject matter of the interrogatories; and further reserving the right to revise, amend, extend,

clarify, and/or correct any of the answers set forth below, Plaintiff answers as follows:

Interrogatory No, 1:

If you contend Defendant BARRY RIVES, M.D.’s care was below the standard of care,

what did he do or fail to do that was below the standard of care?

Answer to Interrogatory No.1:

This Interrogatory is objected to on the grounds that it calls for an expert opinion and

Plaintiff is not an expert. This Interrogatory is further objected to on the ground that it requires a

legal/medical determination by this Plaintiff. Notwithstanding said objection and without waiving

the same, Plaintiff responds as follows: See the expert reports provided with the Complaint.
Discovery is continuing and this Interrogatory will be supplemented as additional information

becomes available.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

Interrogatory No. 2:

If you contend Defendant BARRY RIVES, M.D. or LAPAROSCOPIC SURGERY OF

NEVADA, LLC’s records are false, forged, altered or modified, describe why.
Answer to Interrogatory No. 2:

At the present time, I have no knowledge as to this subject. Discovery is continuing and

this Interrogatory will be supplemented as additional information becomes available.

Interrogatory No. 3:

State your name and every name you have used in the past.
Answer to Interrogatory No. 3:

19

20

21

22

23

24

25

26

27

Titina Durham; Titina Farris.28

3
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Interrogatory No. 4:

State the date and place of your birth.
Answer to Interrogatory No. 4:

October 24, 1962, Harrisburg, PA.
Interrogatory No. 5:

State your Social Security number.
Answer to Interrogatory No. 5:

1

2

3

4

5

6

7

562-33-XXXX8

Interrogatory No. 6:

Are you, or have you ever been a Medicare beneficiary?

Answer to Interrogatory No. 6:

9

10

11

12 No.
13 Interrogatory No. 7:

If you are, or have ever been a Medicare beneficiary, state: the dates you have been eligible

for Medicare Benefits; all names under which you obtained Medicare benefits; and your Medicare

Health Insurance Claim Number (HICN).
Answer to Interrogatory No. 7:

14

15

16

17

18 N/A.
19 Interrogatory No.8:

State in reverse chronological order your residence addresses for the past ten (10) years.
Answer to Interrogatory No, 8:

6450 Crystal Dew Drive, Las Vegas, Nevada 89118

Interrogatory No. 9:

State in reverse chronological order the names and addresses of your employers or places of

self-employment for the past ten (10) years.
Answer to Interrogatory No. 9:

Self-employed. 6450 Crystal Dew Drive, Las Vegas, Nevada 89118.

20

21

22

23

24

25

26

27

//28

4
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Interrogatory No. 10:

State the names and addresses of the schools or other academic or vocational institutions

1

2

you have attended beginning with high school and the degrees you received.
Answer to Interrogatory No. 10:

High School graduate. Yucaipa High School, Yucaipa, CA. 1981.
Interrogatory No. 11;

If you have been convicted of a felony, state for each conviction, the offense, the city and

state where you were convicted, the date of the conviction and the case number.
Answer to Interrogatory No. 11:

3

4

5

6

7

8

9

N/A.10

Interrogatory No. 12:

If as a result of the injuries or damages you describe in this lawsuit, you have received or

are receiving any benefits from the U.S. Government (for example, the Social Security

Administration, the Veterans Administration or Medicare), the State of Nevada (for example,

disability benefits or Medicaid), another state, s school district, a private health or disability insurer,

a worker’s compensation insurer or a private or quasi-private organization (for example, the

Shriners or the Elks), state the names and addresses of the sources of the benefits, the types of

benefits and the amounts of the benefits.

11

12

13

14

15

16

17

18

Answer to Interrogatory No. 12:19

N/A.20

Interrogatory No. 13:

Describe the past, current or future physical, mental or emotional injuries you are claiming

21

22

in this lawsuit.23

24 Answer to Interrogatory No. 13:

I am in chronic pain and mental upset. I cannot take care of myself, my husband, my

daughter or my home. I was confined to a wheelchair for approximately one year after the surgery

by Dr. Rives in July 2015. I had to wear a colostomy bag for several months. I am unable to walk

or stand on my own. I also have constant pain in my feet and calves.

25

26

27

28

5
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1 Interrogatory No. 14:

If you have received or are receiving care or services for any of the physical, mental or
emotional injuries you are claiming in this lawsuit, state the names, addresses and telephone

numbers of the individuals and facilities that provided the care or services.
Answer to Interrogatory No. 14:

Naomi Chaney, M.D.
Interrogatory No. 15:

If you took or are taking any medications, prescribed or not, for the physical, mental or

emotional injuries you are claiming in this lawsuit, identify the medications by name and the

persons who prescribed or furnished them.
Answer to Interrogatory No. 15:

I was prescribed Percocet by Dr. Chaney. I was also prescribed anxiety medication.
Interrogatory No. 16;

If health care providers told you that you may require future or additional care or services
for the physical, mental or emotional injuries you are claiming in this lawsuit, state the names and

addresses of the health care providers and what they said.

Answer to Interrogatory No. 16:

I am currently unable to walk, stand or perform many tasks of daily living. I will need

continued therapies and medical treatment.
Interrogatory No. 17:

State the names, addresses and telephone numbers of the health care providers you have

seen in the past ten (10) years for any reason.
Answer to Interrogatory No. 17:

See Plaintiffs’ Early Case Conference Production of Documents and List of Witnesses.
Discovery is continuing and this Request will be supplemented should additional documents

become available.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27 I I I

28 I I I
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Interrogatory No. 18:

State the names, addresses and telephone numbers of the health care institutions you have

visited in the past ten (10) years for any reason.
Answer to Interrogatory No. 18:

See Plaintiffs’ Early Case Conference Production of Documents and List of Witnesses.

Discovery is continuing and this Request will be supplemented should additional documents

become available.
Interrogatory No. 19:

Do you claim a loss of income or a diminished earning capacity?

Answer to Interrogatory No. 19:

Not applicable.
Interrogatory No. 20:

State your gross monthly income at the time of the incident described in the complaint.
Answer to Interrogatory No. 20:

I am not claiming lost income.
Interrogatory No. 21:

State the dates you did not work following the incident described in the complaint and the

total income you have lost to date.
Answer to Interrogatory No. 21:

Not applicable.
Interrogatory No. 22:

If you believe you will lose income in the future because of the incident described in the

complaint, state an estimate of the amount of income you will lose.
Answer to Interrogatory No. 22:

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Not applicable.
Interrogatory No. 23:

If there are any other damages you attribute to the incident described in the complaint,

describe those damages.

25

26

27

28

7
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1 Answer to Interrogatory No. 23:

See Answer to Interrogatory No. 13.
Interrogatory No. 24:

State all the physical, mental or emotional disabilities you had immediately before the

incident described in the complaint.
Answer to Interrogatory No. 24:

I had no significant issues other than the reoccurrence of a hernia which led to the surgery
by Dr. Rives on July 3, 2015.

Interrogatory No. 25:

If since the incident described in the complaint you sustained any new or different injuries,

list the injuries.

Answer to Interrogatory No. 25:

Not applicable.
Interrogatory No. 26:

If in the past ten (10) years you filed actions or made claims or demands for compensation

for any injuries, state the dates, times and places of the incidents giving rise to the actions, claims
or demands and whether the actions, claims or demands have been resolved or are pending.

Answer to Interrogatory No. 26:

Not applicable.
Interrogatory No. 27:

If in the past ten (10) years you made claims or demands for worker’s compensation

benefits, state the dates, times, and places of the incidents giving rise to the claims or demands and
the names and addresses of the worker’s compensation insurers and the claim numbers for the
claims or demands.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 Answer to Interrogatory No. 27:

N/A.26

I I I27

I I I28
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Interrogatory No. 28:

If you or anyone acting on your behalf interviewed percipient witnesses concerning the

incident described in the complaint, state the names, addresses and telephone numbers of the

persons interviewed and the dates of the interviews.

Answer to Interrogatory No. 28:

I am not aware of interviews of percipient witnesses.
Interrogatory No. 29:

If you or anyone acting on your behalf obtained written or recorded statements from

percipient witnesses, state the names, addresses and telephone numbers of the persons from whom

the statements were obtained, the names, addresses and telephone numbers of the persons who

obtained the statements and the dates the statements were obtained.
Answer to Interrogatory No. 29:

I am not aware of interviews of written or recorded statements from percipient witnesses.
Interrogatory No. 30:

If health care providers said something to you about Defendant BARRY RIVES, M.D.’s
care that you understood to be a criticism of the care, state the names, addresses and telephone

numbers of the health care providers and what they said.
Answer to Interrogatory No. 30:

1

2

3

4'

5

6

7

8

9

10

11

12

13

14

15

16

17

18

No.19

Interrogatory No. 31:

If you filed for bankruptcy in the last three (3) years, list the court where the bankruptcy

was filed and the case number.

20

21

22

I I I23

I I I24

I I I25

I I I26

I I I27

I I I28
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1 Answer to Interrogatory No. 31:

N/A.2

Dated: December3 HAND & SULLIVAN, LLC

4

5
By:

George F. Hand, Esq.
Nevada State Bar No. 8483
Nelson L. Cohen, Esq.
Nevada State Bar No. 7657
3442 North Buffalo Drive
Las Vegas, Nevada 89129
Attorneys for Plaintiffs
TITINA FARRIS and PATRICK
FARRIS

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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VERIFICATION1

2
STATE OF NEVADA

3 ss.
COUNTY OF CLARK

4
TITINA FARRIS being duly sworn, states that she has read the foregoing ANSWERS TO

5
DEFENDANT’S FIRST SET OF INTERROGATORIES TO PLAINTIFF and that the same

6

are true to the best of her knowledge and belief.

DATED this 2%. day of ' 2016

7

8 \
1

9 rksnts
TITINA FARRIS10

11

12 SUBSCRIBED AND SWORN
thisiffA, day of

fore me
016 k ANNA GRIGORYANNOTARY PUBLIC

ml STATE OF NEVADAW Appt. No. 18-4342-1x Appt. Expire* Deo. 8, 2020

13

14 a

NOTARY PUBL
County and State

in a; r s15

16

17

18

19

20

21

22

23

24

25

26

27

28
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CERTIFICATE OF SERVICE1

I am employed in the County of Clark, State of Nevada. I am over the age of 18 and not a
party to the within action. My business address is 3442 N. Buffalo Drive, Las Vegas, NV 89129.

, 2016,1served the within document(s) described as:

2

3
On December

4
PLAINTIFF TITINA FARRIS’s ANSWERS TO DEFENDANT’S FIRST SET OF
INTERROGATORIES5

on the interested parties in this action as stated on the below mailing list.
(BY MAIL) By placing a true copy of the foregoing document(s) in a sealed envelope
addressed to Defendant’s last-known address. I placed such envelope for collection and
mailing following ordinary business practices. I am readily familiar with this Firm's
practice for collection and processing of correspondence for mailing. Under that practice,
the correspondence would be deposited with the United States Postal Service on that same
day, with postage thereon fully prepaid at Las Vegas, Nevada. I am aware that on motion
of the party served, service is presumed invalid if postal cancellation date or postage meter
date is more than one day after date of deposit for mailing in affidavit.
(BY ELECTRONIC SERVICE) By e-serving through Wiznet, pursuant to Administrative
Order 14-2 mandatory electronic service, a true file stamped copy of the foregoing
document(s) to the last known email address listed below of each Defendant which Plaintiff
knows to be a valid email address for each Defendant.
I declare under penalty of perjury under the laws of the State of Nevada that the foregoing

is true and correct.

6

7

8

9

10

11
0

12

13

14

15

^ "Sr(lyv\r\
Amber S. Brown

L16
(Sig^l

• 17

18 Farris v. Rives, et al.
Court Case No.: A-16-739464-C19

20 SERVICE LIST
21 Thomas J. Doyle, Esq.

calendar@szs.com
Schuering Zimmerman & Doyle, LLP
400 University Avenue
Sacramento, California 95825-6502
(916 )
(916)
Attorneys for Defendants

Kim Mandelbaum, Esq.
filing@memlaw.net
Mandelbaum Ellerton & Associates
2012 Hamilton Lane
Las Vegas, Nevada 98106
(702) 367-1234
Attorneys for Defendants

22

23
567-0400
568-040024

25

26

27

28
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Chad C. Couchot, Esq.
12/19/18
SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, CA 95825-6502

Dear Mr. Couchot

RE: Titina Marie Farris

1 was retained by your office as a Board Certified Physical Medicine and Rehabilitation
(PMR) physician expert. You requested 1 review the Life Care Plan (LCP) authored by Dr.
Alex Barchuck and attest to any separate and divergent opinions I may hold. In
preparation I reviewed the LCP document and also Titina Marie Farris medical records
provided by your office.

I maintain a current full time clinical and prior academic medicine practice within
the specialty of Physical Medicine and Rehabilitation as a healthcare provider for disabled
individuals including but not limited to those with critical illness polyneuropathy. I am a
qualified rehabilitation medical expert due to my professional training and clinical
experience. I have not examined Ms. Farris notwithstanding 1 reserve the possibility my
opinions may evolve if the opportunity to examine her availed itself. Based upon the
documents I reviewed listed below 1 am confident in submitting an opinion of her future
medical and rehabilitation care. My opinions are expressed below and within a separate
LCP document jointly prepared with Sarah Larson, RN.
ADVANCED ORTHOPEDICS SPORTS MEDICINE
ALEX BARCHUCK, M.D.'S LCP evaluation
BARRY RIVES, M.D.
BESS CHANG, M.D.
CARE MERIDIAN (MEDICAL BILLING
CTE STONE RE RECORDS FOR REVIEW
DAWN COOK'S LIFE CARE PLAN
DESERT VALLEY THERAPY
DR. CHANEY
DR. HAMILTON
DR. STEVEN Y. CHINN MEDICAL BILLING
ELIZABETH HAMILTON, M.D.
JUSTIN W1LLER, M.D.'S REPORT
LAPAROSCOPIC SURGERY OF NEVADA
PATRICK FARRIS
PHOTOGRAPHS OF PLAINTIFF
ST. ROSE DOMINICAN - SIENA CAMPUS
ST. ROSE DOMINICAN HOSPITAL
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The following are the list of diagnosis Dr. Barchuck documented following his
clinical examination of plaintiff:

“Ms.Titina Marie Farris is a 55-year-old married female with history of a perforated
viscus with intra-abdominal sepsis with numerous sequelae who was seen at Kentfield
Rehabilitation & Specialty Hospital on 3/20/2018 at which time a history was obtained and
a physical examination was performed”.
1. Reducible ventral hernia

2.Bilateral hand Dupuytren’s Contracture

3.Probable bilateral Carpal Tunnel Syndrome

4. Probable left rotator cuff tendonitis

5.Chronic left heel stage 3 decubitus

6.Situational depression, anxiety and sleep disturbance

7.Viscus perforation with intra-abdominal sepsis status post exploratory laparotomy and
removal of prosthetic mesh

8.Acute respiratory failure status post tracheostomy placement

9. History of incarcerated incisional hernia status post laparoscopic repair with mesh

10. Encephalopathy secondary to sepsis and medications

11.Acute blood loss anemia

12. Acute kidney injury

13. Neuropathy from prolonged immobilization

14.Severe sensory loss and motor weakness below the knees bilaterally involving the Tibial
and Peroneal nerves
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15. Right ankle contracture with biiateral foot drop

16. Weight gain

18. Chronic neuropathic musculoskeletal myo-fascial pain

19. High fall risk

20. Impaired mobility and ADLstatus

21. Impaired avocational status

Based upon my independent review of Ms. Farris medical records I agree in
general with Dr. Barchuck’s diagnosis. However, the medical records I
reviewed support my conclusions that several medical problems were pre-
existing or unrelated to surgery

1. Ventral hernia- Pre-existing condition
2. Bilateral Dupuytren contracture- May be inherited and develops more commonly

within diabetic patient population. Dupuytren is unrelated to her procedure and
surgical complications

3. Probable Carpal Tunnel Syndrome- Unconfirmed. Pre- existing related to diabetic
polyneuropathy

4. Probable left rotator cuff tendonitis- Records reflect this was a pre-existing
condition

5. Chronic left heel Stage 3 Decubitus- Inaccurate diagnosis. Wounds are no longer
diagnosed or staged as “Decubitus”. Ms. Farris most likely has a calcaneal pressure
wound that requires accurate staging by a certified wound care specialist

6. Situational depression, anxiety and sleep disturbance- Pre-existing condition with
exacerbation following surgery

7. Viscus perforation with intra-abdominal sepsis status post exploratory laparotomy
and removal of prosthetic mesh- Related to surgery

8. Acute respiratory failure status post tracheostomy placement- Complication of the
surgery. DecannulatedO

9. History of incarcerated incisional hernia status post laparoscopic repair with mesh
10. Encephalopathy secondary to sepsis and medications- Resolved complication no

longer requiring care
11. Acute blood loss anemia- Resolved complication no longer requiring care
12. Acute kidney injury- Resolved complication no longer requiring care
13. Neuropathy from prolonged immobilization- Pre-existing diabetic polyneuropathy

exacerbated by surgical complication
14. Severe sensory loss and motor weakness below the knees bilaterally involving the

Tibia and Peroneal nerves- Pre-existing diabetic polyneuropathy exacerbated by
surgical complication

15. Right ankle contracture with bilateral foot drop- Surgical complication related to
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prolonged bed rest and polyneuropathy
16. Weight gain- BMI is unchanged from pre hospital weight. Obesity was present prior

to surgery
17. Chronic neuropathic musculoskeletal myofascial pain- Pre-existing. Exacerbated

following surgery
18. Neuropathy from prolonged immobilization- Polyneuropathy was pre-existing

condition secondary to diabetes
19. High fall risk- No supporting standard fall risk assessment, for example, Morse Fall

Risk Scale to support conclusion
20. Impaired mobility and ADL status- Surgical complication
21. Impaired avocational status- Pre-existing exacerbated by surgical complication

Dr. Barchuck future care recommendations:

1. Physical Medicine^Rehabilitation specialist
2. Primary care physician
3. Podiatrist
4. Orthopedic, Hand Surgery
5. Psychology/Psychiatry
6. Dietician
7. Physical and Occupational Therapy
8. Massage therapy and acupuncture therapy
9. Wound clinic
10. Adaptive aquatic swim therapy program
11. Carpal Tunnel surgery
12. Joint and trigger point injections
13. MRI left shoulder
14. Electrodiagnostic studies of upper and lower extremities
15. Electric wheelchair
16. Bilateral custom AFO’s
17. Heel protector boots
18. Single point cane
19. Four-wheeled seated walker
20. Reacher
21. Abdominal binder
22. Four to six hours of daily attendant/chore care services
23. Fully wheelchair accessible home in 5-10 years.

Based upon my independent review of Ms. Farris medical records, images and
video I have formed conclusions that both share and differ from Dr.
Barchuck’s future recommendations:
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1. Physical Medicine and Rehabilitation specialist- Ms. Farris has an acquired
disability as a result of her post surgical complications. I support future PMR sub
specialty care

2. Primary Care physician- Ms. Farris has several major pre existing medical co-
morbidities and was receiving primary physician care that should continue. The
medical necessity and frequency was due to pre-existing condition unchanged
following surgery

3. Podiatrist- Ms. Farris has pre existing diabetic polyneuropathy. Consequently, the
standard of care is Podiatric treatment. The medical necessity was pre- existing

4. Orthopaedic/Hand Surgery- Ms. Farris has polyneuropathy and perhaps Carpal
Tunnel Syndrome which is speculative. The Dupuytren contractures are unrelated to
her surgery and post surgical complications. Hand Surgery Orthopaedic care is
therefore unrelated to her surgery and post surgical complications

5. Psychology/ Psychiatry- Ms. Farris mood disorder has been impacted by her
acquired disability and functional impairment. 1 would support episodic behavioral
health services

6. Dietician- Ms. Farris was and currently a non-compliant obese diabetic and the
need for nutritional care and counseling was pre-existing

7. Physical and Occupational Therapy- Ms. Farris has an acquired disability as a
consequence of her surgery and I would support episodic therapy services

8. Massage and acupuncture therapy- Ms, Farris had pre-existing chronic pain
disorder related to her shoulder and polyneuropathy. Chronic pain was pre-existing.
Furthermore, there is no proven advantage of complementary therapy over
standard physical therapy, exercise and pharmologic care. For these reasons 1 do
not support massage and acupuncture

9. Wound clinic- Ms. Farris likely developed a calcaneal pressure wound due to pre-
existing polyneuropathy, skin care non compliance. The exacerbation of her
neuropathy, improper fitted bracing and improper limb positioning likely
contributed to her acquired wound. 1 support a comprehensive wound care center
or home health nurse

10. Carpal Tunnel surgery- 1 am unable to identity confirmation of Carpal Thnnel
Syndrome and if present is likely due to pre-existing diabetic polyneuropathy. At
this time, 1 cannot support surgery without a confirmed diagnosis based upon
EMG/NCV studies

11. Joint and trigger point injections- Ms. Farris was receiving care for pre-existing
shoulder pain with injection therapy. Pre-existing condition

12. Adaptive aquatic swim therapy program- Ms. Farris has an open wound and is not
medically appropriate for aquatic therapy. Furthermore, there is no proven
advantage of aquatics for her condition, I do not support this recommendation

13. MRI Left shoulder- The shoulder injury and related disability are pre-existing
14. Electrodiagnostic studies of upper and lower extremities- EMG studies have been

performed of the LE. The polyneuropathy was pre-existing
15. Electric wheelchair- 1 support the need for a future powered mobility device
16. Bilateral custom AFO- Bilateral foot drop is a new acquired disability and I support

the need for bilateral custom AFO
17. Single point cane, reacher, abdominal binder heel protector boots (PRAFO), 4 WW-
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I support providing these assistive devices which arc standard care for the disability
18, Four to six hours of daily attendant/chore care services- Ms. Farris had pre-existing

medical co-morbidities, non compliance with medical care and in all probability
would have needed future attendant care.The onset of the need for a caregiver and
number of hours has changed as a result of her disability

19. Fully wheelchair accessible home in 5-10 years- Ms. Farris had pre-existing medical
co-morbidities, chronic pain and non compliance with her medical care. In all
probability she would have become wheelchair dependent regardless of her surgical
complications

In addition to this supplemental report I shared specific medical,
rehabilitation and equipment recommendations in a separate detailed life care
plan prepared jointly with Sarah Larsen, RN. I do not endorse Dr. Barchuck’s
life expectancy projection and defer to medical researcher and life expectancy
expert Scott J. Kush, MD who has provided a separate analysis

Lance R. Stone, DO

Lance R. Stone, DO
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o Olzack Healthcare Consulting
2092 Peace Court, Atwater, CA 95301
Phone: 209-358-8104 Fax: 209-358-8115
olzackhealthcare@gmail.com

H
C

December 19,2018

Chad Couchot,Esq.
Schuering,Zimmerman & Doyle
400 University Avenue
Sacramento, CA 95825

Re: Titina Farris v. Barry Rives,M.D.;Laparoscopic Surgery of Nevada, LLC, et ai.

Mr.Couchot:

Pursuant to your request,Ihave prepared a Life Care Plan Report in connection with the above entitled
matter based on my review of the expert reports, depositions and medical records provided, and upon

the recommendations of Lance Stone,M.D. The Life Care Plan Report has been prepared in accordance
with Federal Rules of Civil Procedure - Rule 26 and is attached.
Opinions and Life Care Plan:

My opinions,which are set forth in the Life Care Plan Report for Ms. Farris, are based upon the review of

expert reports,my 19 years of experience in nursing, academia and life care planning,and the current

costs associated from the Las Vegas and Henderson,Nevada areas for the outlined recommendations
for medical care, treatment and supplies. I have consulted with Dr. Stone regarding his opinions of
future care needs for Ms, Farris. I have outlined the recommendations of Dr. Stone in the Life Cafe Plan

Report. I reserve the right to modify my report in the event additional information is provided.
Records Reviewed:

A list of the expert reports, depositions and medical records reviewed is attached.
Qualifications:

I have been working in the nursing field since 1999. As a Master's prepared Registered Nurse and Family

Nurse Practitioner my experience includes,but is not limited to, the following:(1) Medical-Surgical
Nursing for Adult and Pediatric patients in the acute care setting; (2) Skilled Nursing care for critically ill
patients in the Pediatric Intensive Care Unit of the hospital,including trauma patients and patients with
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2

cardiac,neurological,surgical,hematological and respiratory problems;(3) Supervision and instruction
of student nurses in classroom,hospital and home care settings in all areas of patient care; (4)
Supervision and training of Registered Nurses, Licensed Vocational Nurses,and Nursing Assistants in
Adult Acute and Long Term care,and Neonatal and Pediatric Acute and Long Term care;(5) Medical
assessment,management, and education of adult and pediatric patients in the specialty ambulatory
care / primary care settings with acute and chronic comorbidities;(6) Continuing Education units for
individual licensure and certification;(7) Life Care Planning and Legal Nurse Consulting. My current
Curriculum Vitae is attached.
Compensation:

My fee for Trial or Deposition Testimony is $400.00 an hour. My fee for preparation of the Life Care Plan
Report,record review and all other services is $275.00 an hour. A copy of my fee scheduled is attached.
List of Previous Cases:

A list of cases in which I have testified in depositions,arbitrations and trials is attached.
Resources for Life Care Plan:

A list of resources used for the costs in the Life Care Plans Is attached.
After your review of this report,please do not hesitate to contact me if you have any questions or
comments.

Sincerely,

Sarah Larsen, R.N.,MSN,FNP,C.L.C.P,
Olzack Healthcare Consulting, Inc.
SL:bc
Enclosures
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LIST OF RECORDS REVIEWED FOR
TITINA FARRIS

Depositions;

• Deposition of Patrick Farris taken 10-11-18
• Deposition of Titina Farris taken 10-11-18

Medical Reports:

• PM&R Life Care Planning Evaluation Report by Alex Barchuk, M.D. dated
3-20-18

• Life Care Plan Report by Dawn Cook, R.N. dated 6-6-18; Includes;
o Past Medical Bill Review by Dawn Cook, R.N. dated 11-15-18

• Expert Report by Justin Aaron Wilier, M.D. dated 10-22-18

Medical / Billing Records:

Medical and Billing Records from Advanced Orthopedics Sports Medicine
Medical and Billing Records from Barry Rives, M.D.
Medical and Billing Records from Bess Chang, M.D.
Medical and Billing Records from Care Meridian
Medical and Billing Records from Desert Valley Therapy
Medical and Billing Records from Naomi Chaney, M.D,

Medical and Billing Records from Elizabeth Hamilton, M.D. (x2)
Medical and Billing records from Steven Y. Chinn, M.D.
Medical and Billing Records from Laparoscopic Surgery of Nevada
Medical and Billing Records from St. Rose Dominican - Siena Campus
Medical Records from St. Rose Dominican Hospital

Miscellaneous Records and Reports:

• 15 Wound Photos
• Video “M2U00211” (00:48 seconds)
• Video “M2U00212” (01:03 minutes)
• Video “M2U00213” (01:07 minutes)
• Video “M2U00214” (01:17 minutes)

I
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Video “M2U00215” (00:42 seconds)
Video “M2U00216” (00:27 seconds)
Video “M2U00217” (00:44 seconds)
Video"M2U00218” (00:10 seconds)
Video “M2U00219” (00:59 seconds)
Video “M2U00220” (00:37 seconds)
Video “M2U00221” (00:18 seconds)
Video “M2U00222” (00:11 seconds)
Video “M2U00223” (00:10 seconds)
Video “M2U00224” (00:33 seconds)
2 Photos - In LCP File

2
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1 1 S 5 Al?I NE R O A D
W A I N U T C R E E K, C A 9 4 5 9 6

T 9 2 5 ,2 9 9 * 1 2 0 0
F 9 2 5 . 4 8 2.0 B 2 4

W W W.C O H E N V O L K.C O M

C O H E N | V O L K
E C O N O M I C C O N S U L T I N G G R O U P

December 19, 2018

Mr, Chad C. Couchot
Schuering Zimmerman & Doyle, LLP
400 University Avenue
Sacramento, CA 95825-6502

Re: Farris v. Rives

Dear Mr. Couchot:

As Senior Managing Economist with Cohen|Volk Economic Consulting
Group, I have been retained to value economic losses in the above
captioned case. I have been asked to evaluate the future cost of care for
Ms. Farris based on the opinions of Dr. Stone, Dr. Kush, and Sarah
Larsen. I have also been asked to respond to economic loss analysis
and/or testimony by damages experts for the plaintiff.
I have been provided with the following documents:

Plaintiff Patrick Farris Response to Defendant's First Demand for
Production and Inspection of Documents;
Plaintiff Patrick Farris's Answers to Defendant’s First Set of
Interrogatories;
Plaintiff Titina Farris’ Response to Defendants’ First Set of Request
for Production of Documents;
Plaintiff Titina Farris’s Answers to Defendant’s First Set of
Interrogatories;
Deposition transcript of Patrick Farris taken on October 11, 2018;
Deposition transcript of Titina Farris taken on October 11, 2018;
“REPORT ON PRESENT VALUE OF A LIFE CARE PLAN FOR MS.
TITINA FARRIS,” dated October 9, 2018, Terrence Clauretie, Ph.D.;
"Life Expectancy Report Ms. Titina Farris,’’ dated December 19,
2018, Scott Kush, M.D.;
“Life Care Plan for Titina Farris," dated December 19, 2018, Sarah
Larsen, R.N.

1.

2.

3.
4.
5.
6.
7.
8.

9,

My calculation report is enclosed with this letter, as are my CV, list of
testimonies, and the company rate schedule. In order to complete my
assignment, I have also considered information from the following sources;

SOUTHERN CALIFORNIA OFFICE; 5743 SMITBWAY STREET, SUITE 106 LOS ANGELES CA 90040 T 323. 72 Z.8047
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Mr. Chad C. Couchot
December 19, 2018
Page 2 of 4

United States Bureau of Labor Statistics, United States Federal Reserve,
the Social Security Administration, and the Centers for Medicare &
Medicaid Services,

Response to Report of Terrence Clauretie. Ph.D.:

Dr. Clauretie's methodology for computing present value relies upon
applying growth rates to the Dawn Cook life care plan, with two different
growth rate categories: For home modifications, Dr. Clauretie assumes a
future growth rate of 2.8%; for "medical and professional costs," Dr.
Clauretie assumes a future growth rate of 3.5% per year, The "medical
and professional costs" growth rate of 3.5% is applied to all of the items in
the Cook life care plan, with the exception of home modifications.

Dr. Clauretie's report indicates two sources for the "medical and
professional costs" growth rate. One source is the "Forecast of future
growth rate in non-medical labor from the 2018 Annual Report of the
Trustees of the OASDI (if applicable)." No specific citation is provided for
the page or table number where the underlying data is contained within the
Trustees of the OASDI report.
The other source is “Forecast of future medical costs by Trustees of the
United States Hospital and Supplementary Insurance Funds, 2018," for
which Dr. Clauretie provides a link to a 2015 report titled "2015 ANNUAL
REPORT OF THE BOARDS OF TRUSTEES OF THE FEDERAL
HOSPITAL INSURANCE AND FEDERAL SUPPLEMENTARY MEDICAL
INSURANCE TRUST FUNDS.” It is not clear why Dr. Clauretie would
describe 2018 forecast data as being available in a 2015 publication.
Furthermore, it is not clear exactly how the sources listed were used to
arrive at the 3.5% growth rate assumption. Therefore, I cannot provide
meaningful commentary at this time in response to Dr. Clauretie’s
methodology for concluding that costs for items placed in the “medical and
professional costs" category will grow by 3.5% each and every year until
2047. If and when additional information is provided for this topic, I may
augment or modify my comments as is appropriate.

Dr. Clauretie's report does not explain why he would place life care plan
items such as a pool program, companion care, home maintenance and
durable medical equipment into the "medical and professional costs"
category. The Centers for Medicare and Medicaid Services publish price
level projections for the years 2018-2026. For the category of Physician
and Clinical Services, the Centers for Medicare and Medicaid Services
estimates prices to increase an average of 2.2% per year through 2026.
The average projected price level increases for 2018-2026 for other

8A.App.1820
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Mr, Chad G. Couchot
December 19, 2018
Page 3 of 4

categories are as follows: Durable Medical Equipment: 0.9%; Home Health
Care: 1.6%. If Dr. Clauretie’s analysis of future care costs were to rely
upon growth rates ranging from 0.9% per year to 2.2% per year instead of
3.5%, his present value calculations would be reduced accordingly.
Dr, Clauretie discounts future care costs based on recent yields for U.S.
government bonds that mature each year until 2047. One of the problems
inherent in using current rates is that they most likely will be different at the
date of trial, at the date a potential award is paid, and at the time the
recipient may choose to invest that award. While it is certainly the case that
one can lock in today’s near historically low rates, it is unreasonable to
suggest that one cannot earn rates in excess of recent rates over the next
25-30 years. U.S. financial markets are still impacted by what Janet Yellen,
former Chairman of the Federal Reserve, called the worst financial crisis
since the Great Depression. Policies and financial conditions led to
historically low interest rates starting around 2008, but interest rates have
recently begun to climb. Furthermore, interest rate increases are widely
forecast to continue. In my opinion, using recent low interest rates as the
only basis for projecting future interest returns for the 25-30 years is not
reasonable.
Furthermore, as noted above, the Trustees of the OASDI - a source
utilized and cited in Dr. Clauretie's report, projects an average real interest
rate of 2.7 percent, implying nominal returns of 5.3%. If Dr. Clauetie were
to utilize a 5.3% interest assumption for the future care cost analysis, the
present cash values would be reduced significantly.
A method commonly used in the field of forensic economics for analyzing
the present value of future cost of care involves examining long-run
historical relationships for real interest returns (interest compared to
general price inflation) and for real care cost growth rates (nominal growth
compared to general price inflation). Such data is available from the
Bureau of Labor Statistics and the Federal Reserve. My conclusions as to
future cost of care are based on this type of analysis, and are contained in
my calculation report, which is attached. My analysis results in higher net
discount rates for future care than those implied by Dr, Clauretie's analysis.
Closing;

In conclusion, please note that all work is based on information provided to
date. As additional information is provided to me, I may augment or
change my opinions. If you have any questions, please do not hesitate to
contact me.

8A.App.1821
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Mr. Chad C. Couchot
December 19, 2018
Page 4 of 4

Sincerely,

lux
Erik Volk, M.A.

Attachments
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1 1 5 5 A L P I N E R O A D
W A L N U T C R E E K, CA 94 5 9 6

T 9 2 5 . 2 9 9.1 2 0 0
F 9 2 5,48 2 . 0 8 2 4

W W W.C O H E N V O L K.C O M

C O H E N | V O L K
E C O N O M I C C O N S U L T I N G G R O U P

FUTURE CARE COST REPORT
Valuation of Life Care Plan Prepared by Sarah Larsen

Farris v. Rives

Malor Assumptions:

Private Pay
Based on 21.5 Additional Years at Age 56.2, Per Dr.Kush

December 19, 2018
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Table 1A

Summary of Future Cost to Care for Titina Farris
Private Pay

Option I: Direct Hire (90%)

Present Value

$ 409,338Table 3A: Home Care

27,453$Table 4: Future Medical Care

4,790$Table 5: Wheelchair Needs

$ 599Table 6: Durable Medical Equipment and Supplies

10,789$Table 7: Projected Therapeutic Modalities

1,715$Table 8: Orthotics

52,626$Table 9: Transportation

$ 507,310Total Future Care Costs:

8A.App.1824
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Table 1B

Summary of Future Cost to Care for Titina Farris
Private Pay

Option II: Agency Hire

Present Value

$ 450,787Table 3B: Home Care

Table 4: Future Medical Care $ 27,453

Table 5; Wheelchair Needs $ 4,790

Table 6: Durable Medical Equipment and Supplies 599$

Table 7: Projected Therapeutic Modalities $ 10,789

Table 8: Orthotics $ 1,715

$ 52,626Table 9: Transportation

$
£=

Total Future Care Costs: 548,759

8A.App.1825
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Table 2

Actuarial Data

Date of Birth: 10/24/1962

3/18/2019Date of Valuation:

56.40Age at Date of Valuation: years

21.30Life Expectancy at Date of Valuation (1): years

1 - Based on 21.5 additional years at age 56.2, per Dr. Kush's Life
Expectancy Report for Titina Farris, dated December 19, 2018.
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