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MONDAY, JANUARY 7, 2019 AT 9:31 A.M.

THE COURT: Okay. We’re on the record in case
739464, Farris versus Rives. This is page 1 for today.
Counsel, can I have appearances? First, plaintiffs’
counsel and, then, defense counsel?

MR. HAND: For plaintiffs, George Hand, bar number
8483.

MS. CLARK NEWBERRY: And good morning. This is
Aimee Clark Newberry, 11084, for Dr. Rives and Laparoscopic
Surgery of Nevada, LLC.

THE COURT: Do appreciate. You all requested a
telephonic when you all were -- back in December, we talked
about some time frames and you all sent a letter that you
wanted a different date. So, let’s walk through what you
want and whether it impacts any waiver issues.

So, what do you all want and what can the Court
do?

MS. CLARK NEWBERRY: Well, we talked about
possibly setting in January of 2020. If we could start
there and see if we can make something work, that would be
great.

THE COURT: And as much as I can identify your
voice, our wonderful JAVS system does not --

MS. CLARK NEWBERRY: Yeah.

THE COURT: -- have voice recognitions.
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MS. CLARK NEWBERRY: This is Aimee Clark -- the
last comment was Jjust made --

THE COURT: Thanks.

MS. CLARK NEWBERRY: -- by Aimee Clark Newberry.

THE COURT: Do appreciate it.

Okay. You’re thinking January 2020. Mr. Hand,
odes that meet your needs as well?

MR. HAND: It does.

THE COURT: Okay. Let me look at the date. Now,

this case, though, -- okay. One second. My system is
having some Monday morning fun. That presents two sets of
challenges. Okay. One, it sets -- it presents the med-mal
challenge. Okay. Is there going to be an express waiver

by defendants in writing?

MS. HAND: We could prepare that, if -- Aimee, --
this is George Hand. Would you agree to that? We could
just prepare something on that and --

MS. CLARK NEWBERRY: And, I'm sorry. Is that for
the three-year rule or the five-year rule?

MR. HAND: Three-year.

MS. CLARK NEWBERRY: The three-year rule. Yes.

THE COURT: Three.

MS. CLARK NEWBERRY: Yes.

MR. HAND: The five-year would be -- okay.

THE COURT: Yeah.
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MS. CLARK NEWBERRY: Yes. That’s fine. This is
Aimee Clark Newberry. Yes. We can prepare a written
stipulation regarding the three-year rule.

THE COURT: Okay. See, I also got an EDCR 1.90
issue because this is a -- it appears that -- now, once
again, I'm going to give you the dates that it shows on
Odyssey, but of course you all are responsible for checking
the accuracy of any dates with regards to any of your
cases, okay, but it appears that it may be July 1°%, 2016,
which means if I put this to 2020, it also has an EDCR 1.90
issue which means that it’s more than three years after the
case commenced. So, that presents an independent
challenge.

Do you really need 2020? I mean, is there any
reason it can’t be fall of 20197

MS. CLARK NEWBERRY: This is Aimee Clark Newberry.
The reason it should be 2020 as opposed to fall of 2019 is
we have a number of older cases, ones that are actually up
against five-year rules that we do anticipate going to
trial that make 2019 fall difficult.

We also have a number of depositions, is my
understanding, that need to be taken in this case and with
our respective trial calendars and the depositions that
need to be taken, I think 2020 -- early 2020 is probably

going to be the most reasonable estimate of when we could
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be ready to go to trial.

THE COURT: Because what I see -- as you all know,
you all went to sweeps on August 8", 2018 and on August 8",
2018, the reason why this case got reassigned to this
department is you all wanted the March 18, 2019 trial date.
You understand that? So that’s why it got assigned to this
department.

MR. HAND: Right.

THE COURT: And then to put it off to January 2020
is just a little bit too ambitious because the EDCR 1.90
issue. I mean, I can see pushing it as late as August
2019, maybe -- because if I’'m pushing it more than six
months after it was to be set based on sweeps really just -
- on trial calendars, you know, that does not -- you know,
that old adage, attorneys take on the cases that they can
take on. Just presents a real challenge for the Court to
be able to do that. You know, just --

MR. HAND: Aimee, are you open in August of ’19?

MS. CLARK NEWBERRY: The problem with August of
719 is that Dr. Rives and our office, we’ve just reset
trial in the Brown versus Rives case -—-

MR. HAND: Oh.

MS. CLARK NEWBERRY: -- starting August 5% and we
do expect that to go. That’s going to take 10 days. So

the problem with August, even if we did later in August,
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which we’re unavailable for, is Dr. Rives then being out of
his practice for more than a month, appearing for trial.

THE COURT: Well, that’s the unfortunate thing --
okay. I mean, I’'ve set —-- September stack is the latest I
can give you. I can give you the September 9" stack,
somewhere in that stack. Let me see what I’'ve got on my
September stack. I can’t push it to January. That’s just
-- with a 2000 -- you know, with an express waiver, I can
push you to the September stack. I can’t push you all the
way to January. It’s Jjust --

MS. CLARK NEWBERRY: What about some time in
November of 2019? Our November is fairly open.

THE COURT: Let me look one second. Now, I'm
booked with some other med-mals. No that bumps up against
my October CD stack. September is the latest I can put
you. I mean, I can give you the -- how long do you
anticipate this case is going to be?

MR. HAND: Seven to 10 days or 10 days.

THE COURT: Seven --

MS. CLARK NEWBERRY: Ten days.

THE COURT: Ten days. I can put you -- hold on
one second. October -- we’re not off for Columbus Day, are
we? All right. Okay.

Looks like where I can put you is I can put you

October 14™, it looks like where I can put you. That’s the
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latest date I can put you. To kind of blend with your two
different things, I can put you October 14™. It kind of
blends between your November and it puts you back from your
August date that you want. That puts you at the beginning
of my CD stack, so I can put you right before my CD case.

MR. HAND: Okay.

MS. CLARK NEWBERRY: I mean, October 14 is a
trial conflict for us. We have a case -- a 15-day trial
that starts the October 14" in Washoe County.

THE COURT: 1Is it older than this case?

MS. CLARK NEWBERRY: I do not know the answer to
that. It’s not my case, but I can find out.

THE COURT: Well, I can put you back in September.
I mean, like I said, I was trying to accommodate your --

MS. CLARK NEWBERRY: Would you like me to call my
office and find out whether that case is older?

THE COURT: Sure. I can do that or I can put you
—-— let’s see. Where else can I put you? Hold on a second.

Yeah. Because who i1s going to be trial -- are you
going to be trial counsel on both of those cases?

MS. CLARK NEWBERRY: I am not trial counsel. Mr.
Doyle is trial counsel.

THE COURT: On both cases?

MS. CLARK NEWBERRY: This is his calendar.

THE COURT: Oh, sorry. He’s trial counsel on both
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cases?
MS. CLARK NEWBERRY: Yes. Mr. Doyle is trial
counsel on both cases.

THE COURT: Okay. Do you want to pause for a

quick second? I mean, I can put -- October 14*" is about
the latest -- you said seven to 10 days. Wait a second. T
got all the way to November -- why don’t you put us on hold

for a quick second, check what is trial calendar is,
because -- see when that other case is -- you said that
other case is 15 days?

MS. CLARK NEWBERRY: I have a 15-day trial
starting on October 14 in Washoe County. I also have a 10-

9" which

day trial in another case starting on September
is when I understand that other stack starts. So, you
know, neither is desirable for me, but perhaps some things
going on in one I don’t appreciate. I can either call my
office right now or if those are our only two choices, I
can talk to my office and send a letter to the Court, if
that would be easier --

THE COURT: Well, why don’t -- I can put it on
hold. The other date I can do is I can do September 18",
you can start on a Wednesday, and that goes to September
27", if that meets your needs.

MS. CLARK NEWBERRY: So, 9/9, 9/18.

THE COURT: Counsel for plaintiff, will that other
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date work for you, September 18 to the 272

MR. HAND: Yeah. Yeah.

MS. CLARK NEWBERRY: Okay. I'm sorry. I will —--
let me call my office if you don’t mind holding for a
moment and then I can have a —--

THE COURT: Sure.

MS. CLARK NEWBERRY: -- definitive answer.

THE COURT: Of course.

MS. CLARK NEWBERRY: Thank you. Okay. Thank you.

[Pause in proceedings]

MS. CLARK NEWBERRY: Hello. This is Aimee Clark
Newberry joining -- rejoining the call. Are you guys still
there?

MR. HAND: Yeah.

THE COURT: The Court is still here. Yes.

MS. CLARK NEWBERRY: Okay. Great. Thank you.

I spoke with my office and, despite the fact that
we do have conflicting trial dates with September 9th,
September 18", and October 14, if we could set it —-- the
October 14" date, I guess, would be the best option, though
we -- because trial counsel does have a trial conflict for
that.

THE COURT: 1Is the other one older? You said --
is that a Nevada case? You said it was Washoe County.

Right?
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MS. CLARK NEWBERRY: It is a Washoe County case.

THE COURT: And is it older or newer than this
case?

MS. CLARK NEWBERRY: I am waiting for my office to
let me know that, I just wanted to get back on and try to -

THE COURT: Sure. No worries.

MS. CLARK NEWBERRY: =-- keep this call going.

THE COURT: Is it a firm med-mal under the
statute?

MS. CLARK NEWBERRY: It is a firm med-mal, yes.
In Reno.

THE COURT: Okay. Because if it’s a firm med-mal
in an older case, then I'd want to of course be -- I'm
trying to see. And that has been set as a firm?

MS. CLARK NEWBERRY: Yes.

THE COURT: It’s not a stack. It’'s a firm date,
firm date?

MS. CLARK NEWBERRY: It’s a firm date. Yes.

THE COURT: So the only other thing I may
potentially do, but you said that may not meet your needs,
you said two weeks -- I mean, the only thing I can do is
have you pick a jury on November 1°°. We’d have to be dark
on Veteran’s Day, the llmy and —-- hold on a second. The

1°%, and then be done by the 15 and I’d tell you that one
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of those days in there, that week of Veteran’s Day, would
likely have to be not in trial a half-day because it’s
going to be CD sweeps. We just don’t know which half-day
is going to be CD sweeps of that week yet. I don't know if
it’s going to -- it’s likely to be the 12 or the 13™. I
just don’t know which -- or 14%", I should say. Usually
sweeps 1is sometime that week, we just haven’t picked it
yet. So a half-day we’d be dark because I have to do
sweeps. So if we picked a jury on the 1°%, that would still
give you the time you all needed to do and then still be
off on Veteran’s Day, which is a dark day for the courts.

MS. CLARK NEWBERRY: Well, our office is -- has
multiple trial conflicts of trials starting 10/28. So,
November 1°° meets our needs less than --

THE COURT: Oh, okay. I thought you said --

MS. CLARK NEWBERRY: -- October 14™.

THE COURT: Okay. I thought you said November.

MS. CLARK NEWBERRY: Thank you for the option

though.
THE COURT: Okay. I'm sorry. I thought you said
November was good for you. That’s the only other time I
have because -- okay. So, then, it looks like October 14",
Okay. So, then, at the October 14“2 subject to
you all -- now I clicked back. 1I’'ve got to go to a
different screen. One sec. So, October 14”3 yes. So,

11
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subject to you all providing me -- I’'m not going to vacate
it today because I need that written step on the med-mal
three-year rule. Okay? Because October 14" is going to be
after your July 1°%, three-year rule date. Okay?

MS. CLARK NEWBERRY: Yes.

THE COURT: So, when you give us the stip that

says October 14

, 2016 [sic] -- now 1s your stip going to
say -- when’s your three-year rule waiver going to be good
to?

MR. HAND: I think the Complaint was filed on --
oh, okay. All right.

THE COURT: What I am saying is it going to be to
-- because first witness on the stand, folks. That’s why I
am asking. Are you all going to agree to the anticipated
end of trial date so that if you get pushed -- you know
what I mean? You get pushed back a day or so you won’t --
I assume jury selection is only going to take a day.
Traditionally, in these type of cases, I mean, past
experiences --

MS. CLARK NEWBERRY: I mean, we can fashion
something that’s reasonable and [indiscernible] for court
issues. I mean, typically I’11 do it until the end -- you
know, probably say until the end of the October or
something like that.

THE COURT: Okay.

12
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MS. CLARK NEWBERRY: You know, or something that
gives us a, you know, wiggle room for life’s unexpected
issues.

THE COURT: Okay. Okay. So, and then I
anticipate that you can get us the stip by the end of the
week. Is that correct?

MS. CLARK NEWBERRY: Yes. We can do that.

THE COURT: Okay.

MR. HAND: Yeah.

THE COURT: So what we’re going to do is we’re
going to have the Clerk put for today’s minutes, that
provided that the parties provide us a stipulation that has
a waiver of the med-mal three-year rule, then the Court is
going to continue the trial date of March 18%, 2019 to a
firm trial date of October 14", 2019 and then you would get
your calendar call the week before, which would be October
8", 2019, which means I’'m going to have to create a
pretrial conference date of September 12U2 2019. Your
pretrial conference time will be 10:15. Okay? You -- I'm
going to give you a new status check date that’s going to
be with that new trial date and it’s just going to be out
of your new trial order. My JEA will put an appropriate
status check date. Okay? Just since --

MS. CLARK NEWBERRY: And what time for the

calendar call?
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THE COURT: Calendar calls are 9 a.m. Pretrial
conference is at --

MS. CLARK NEWBERRY: Thank you.

THE COURT: Pretrial conferences will be at 10:15.
This will be on your new trial order.

Now, I did not see in the request -- everything is
closed, correct? Or are you —-- Jjust one moment. Let me
look at your stipulation. One second, please. Your fifth
stipulation to extend discovery deadlines had -- is the one
that’s the operative one and that shows that your -- that'’s
the operative one, your fifth stipulation, correct? So all
dates are pursuant to your fifth stipulation

?

MR. HAND: Right.

THE COURT: Which is dated -- it was
electronically filed on November 30", 2018. Correct?

MR. HAND: Correct.

MS. CLARK NEWBERRY: Yes.

THE COURT: Okay. So, motions in limine date, are
motions in limine pursuant to the prior trial date or do
you wish them to be -- because they’re not specifically set
out in your fifth stipulation. Are they --

MS. CLARK NEWBERRY: This is Aimee Clark Newberry.
I'’d like them to be tied to the new trial date to allow for

a number of issues in the case.
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THE COURT: Does that work for you, plaintiffs’
counsel?

MR. HAND: Yes, Judge.

THE COURT: Okay. So then that’s eight weeks from
the new trial date, so that would be eight weeks before the
October date that they would need to be filed. Okay? And
then these dates -- so I'm not vacating any dates until we
get the stip signed, filed and notice of entry thereof, and
then you’ll have all this taken care of.

Is that all that the parties need or is there
anything else the Court can assist the parties with?

MR. HAND: No. I think that’s it.

MS. CLARK NEWBERRY: Mr. Hand, are you —-- do you
want our office to prepare the stipulation or can you
prepare the stipulation?

MR. HAND: If you can prepare it, that’s fine.
And if you e-mail it to me, I’1ll sign it --

MS. CLARK NEWBERRY: Yes. That’s fine.

MR. HAND: -- and get it over to you.

MS. CLARK NEWBERRY: Great. That’s fine.

THE COURT: Okay. Well, perfect. Hope everyone
had a nice holiday and everyone had a very nice New Year
and if there’s nothing else the Court --

MR. HAND: Thank you.

THE COURT: -- can do for the parties, then we’ll

15
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wish you a nice rest of your day and week.

MR.

MS.

MR.

THE

MR.

THE

HAND: Okay.
CLARK NEWBERRY: Thank you.

HAND: Thank you very much.

COURT: Thank you so very much.

HAND: All right. Bye.

COURT: Bye-bye.

PROCEEDING CONCLUDED AT 9:52 A.M.

* * * * *
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CERTIFICATION

I certify that the foregoing is a correct transcript from
the audio-visual recording of the proceedings in the
above-entitled matter.

AFFIRMATION

I affirm that this transcript does not contain the social
security or tax identification number of any person or
entity.

KRISTEN LUNKWITZ
INDEPENDENT TRANSCRIBER
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MOTN

KIMBALL JONES, ESQ.

Nevada Bar No.: 12982

JACOB G. LEAVITT, ESQ.

Nevada Bar No.: 12608

BIGHORN LAW

716 5, Jones Blvd.

Las Vegas, Nevada 80107

FPhone: (702) 333-1111

Email: Kimballi@BighormlLaw.cam
Jacob{mBighomL aw.com

GEORGE F. HAND, E5{Q.
Nevada Bar No.; 3433
HAND & SULLIVAN, LLC
3442 N. Buffale Drive

Lag Vegas, Nevada 89129
Phone: {(702) 656-5814

Email: GHand(@HandSullivan.com

el

DISTRICT COURT
CLARK COUNTY, NEVADA 0\'2)0 e
TITINA FARRIS and PATRICK FARRIS,
CASENOQ.: A-16-739464-C
Plaintiffs, DEPT. N(b.: XXXI
Vs,
BARRY RIVES, MD. LAPAROSCOPIC HEARING DATE REQUESTED
SURGERY OF NEVADA, L1.C etal,,
To Be Heard Before the Discovery
Dicfendants. Commissioner
PL i DEFENDANTS® REB SARAH
RNATO, M.D. AND 0 LIMIT
ONY OF LANCE STONE, D, FOR GIVIN
IMPROPER “REBUTTAL" OPINJONS, ON ORDER SHORTENING TIME

COMES NOW Plaintiffy PATRICK FARRIS and TITINA FARRIS, by and through their
attorey of record, KIMBALL JONES, ESQ. and JACQOB G, LEAVITT, ESQ., with the Law Offices

of BIGHORN LAW and GEQRGE F. HAND, ESQ., with the Law Offices of HAND &

Page 1 0f22

Case Number: A-16-739464-C
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SULLIVAN, LLC, and hereby submit this Mtion to Strike and Limit Defendants® Rebuttal Experts
on Order Shortening Time (“Mtion™).

This Motion is made and based upon all of the pleadings and papets on file herein and the
attached Memorandum of Points and Authorities.

DATEL this 16th day of September, 2019,
BIGHORN LAW

D= e - O %
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By:__ A4/ Kimbalf Jones
KIMBALL JONES, ESQ).
Mevada Bar.: 12982

JACOB G. LEAVITT, ESQ,
Nevada Bar No.: 12608

T16 8. Jones Blvd.

Las Vegaa, Nevada 89107

GEORGE F. HAND, ESQ.
HNevada Bar No.: 8482
HAND & SULLIVAN, LI.C
3442 N. Buffalo Dive

Las Vegas, Nevada 89129

Attorneys for Flaintifis
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TO: Al INTERESTED PARTIES, AND THEIR. ATTORNEYS OF RECORD

It appearing to the satisfaction of the Court, and peod cause appearing therefore, IT IS

K
HEREBY ORDERED that the foregoing MOTION shall be heard on the 36 day of

M 2019 aﬁe hour of glﬁ-wa.m.
DATED this_\ 6 day ofw, 2019.

Respectfully submitted by:

BIGHORN LAW

By s/ Kimbal] Jones
KIMBALL JONES, ES().
Nevada Bar.; 12982

JACOB G. LEAVITT, ES().

Nevada Bar No.: 12603
716 5. Jones Blwd.
Las Vegas, Nevada 89107

GEORGE F. HAND, ESQ.
Nevada Bar No.: 8483
HAND & SULLIVAN, LLC
3442 N, Buifalo Drive

Las Vegas, Nevada 89129

Attorneys for Plaingiffs

L
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AFFIDAVIT OF KIMBALL JONES, ESQ. IN COMPLIANCE WITH EDCR 2.34 AND IN

RT OF PLAINTIFF ON ORDER SHORTE IME

STATE OF NEVADA )

55

COUNTY OF CLARK )

I
i
o
i
f7

iF

KIMBALL JONES, ESQ)., being first duly swormn, under oath deposes and says:

1.

I am an attomney duly licensed to practice law in the State of Nevada and an attomey with
the Law Offices of BIGHORN LAW.

Tam personally familiar with the facts and circumstances surrounding this matter and am
competent to testify hereto.

That the reason this Motion must be heard on an Order Shortening Time is bacause
discovery is closed in this matter and trial is imminent,

That on September 11, 2019, I met with Defense Counsel and spoke with him about my
concerns as to Defendant’s improperly catled rebuttal experts, as well as to the testimony
of rebuttal experts which veered into purely initial expert territory, dealing with issues of]
causation and standard of care opinions.

That Defense Counsel refused to stipulate 10 not call the witmesses and otherwise limit their
testimony.

As trial is beginming October 14, 2019, and as discovery is closed, it is imperative that this

issue be heard prior to trial. As such, Order Shortening Time is warranited.

Page 4 of 22
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7. This Affidavit is made in good faith, and not for the purposes of delay.

FURTHER YOUR AFFIANT SAYETH NAUGHT

SUBSCRIBED AND SWORN to before

H  STATE OF NEVADA
¥ Wy Comemission Explres: 12-15-21
Cartioala No: 14-12816-1

Page 5 of 22

22



b - R - O F e X

WM B2 &Y b o -
& X3 8B R PBEREEzs R 3 DD D ez

AUTHORITIES
L STATEMENT OF RELEVANT FACTS

Plaintiff Titina Farric was a patient of Defendant Rives, Rives, while performing surgery on
Plaintiff, negligently cut her colon in at least two {2}, and possibly three (3), places. Thereafter, Rives
failed to adequately repair the colon and/or sanitize the abdominal cavity, With feces actively in her
abdomen, PlaintifY prediciably went inte septic shock and was transferred to the ICU, Nevertheless,
Rives still failed to recommend any surgery to repair the punchured colon for eleven (11) days, during
which time Plaintiff's orgams began shutting down and her extremities suffered permanent
impairment. Ultimately, Plaintiff developed critical care neunopathy, destroying all nerve function in
her lower legs and feet, commonly referred to as hilateral drop foot,

On December 19, 2018, Defendants disclosed eight (8) Rebuttal experts: Dr. Bart Carter, Dr.
Brian Juell, Dr. Lance Stone, Nurse Sarah Larsen, Dr. Bruce Adomato, Dr. Kim Erlich, Dr. Scett
Kush, and Erik Volk. See Rebuttal Expert Disclosure, attached hereto as. Exhibit #1.%

Defendants noted that Larscn, Adomate, and Kush are all “rebuttal witnesses and that their
reponts are being produced to “rebut™ a report firom Plaintiffs’ indtial experts:

Ms. Largen ig an life care plonwer. Ms. Larsen is & tebutial witness. She will provide

opinions rebutting the apinions of plaintiffs’ expert, Dawn Cook.

See Id at Page 3:1-3,

Dr. Adorneto is a neurologist, Dr. Adornato is a rebuttal witness, He will provide

opinions rebutting the opinions of plaintiffs' expert, Dr. Justin Willer.

See id at Page 3;7-3.

Dr. Kush i3 a life expectancy expert. Dr. Kush is a rebuttal witness. He will provide

opinions rebutting the opinions of plaintiffs’ expert, Dr. Alex Barchuk, as they perain

1o life expectancy,

See Id at Page 3:19-21,

However, despite the description which Defendants provided 1o these three (3) witnesses, they
are not, in fact, rebuttal witnesses. All three (3} of these reports are, in fact, Initial reports masquerading

as Rebuttal repotts,

Page 6 of 22
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The reports from Larsen and Kush never once addressed the reports they ¢laim to be rebutting.
Larsen’s report notes, “Pursuant to your request, 1 have prapared a L ife Care Plan Report in connection
with the above entitled matter based on my review of the cxpeort repotts, depositions and medical
records provided, and upon the recommendations of Lance Stone, M.D. The life Care Plan Report has
been prepared in accordance with Federal Rules of Civil Procedure- Rule 26 and is attached.” See
Larsen Repori, attached hereto as Exhibit #2.*

Kush's report notes, “My analyses and opinion of Ms. Titina Farris' life expectancy is based
on (I} a review of the materials provided including her medical records, a report, depositions, and other
documents, (2) a review of a relevant body of medical and scientific literature, (3) the standard
scientific methods for calculating life expectancy, (4) my education, training, experience and
expertise.” See Kuch Repory, attached bereto as Exhibit <3 *

These reports, as will be more fully outlined below, not enly fail to addresy Plaintiffs* experts®
reporis, but they are entirely ereated to combat long-kmown aspects of Plaintiffs’ case in chief These
are initial expert reports, disclosed after the deadline and after Plaintifs’ chance fo rebut these claims
had passed.

This zatne issue is inherent in Dr. Bruce Adomate’s report. Adornato at least as the decency to
name-drop Dr. Willer—who he is sapposedly reburting—yet, Adomato’s report is nothing but initial
expett opiniony, which are addressing the long-known aspects of Flaintiffs® case-in-chief, See
Aderaate Report, attached hereto as Exhibit “4.” As such, Defendants’ “Rebunal” experts, Adornato,
Larsen, and Kush are properly Stricken from Ttial.

Other named witnesses: Carter, Juell, Stone and Erlich, all delve into standard of care opinions
or cansation cpinions. Neither is appropriate from a “"Rebuttal” wimess. As such, these aspects of their
testimeny are properly limited.
fif
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IL. L ALYSIS
Rebuitat evidence is “intended solely to contradiet or rebut evidence on the same subject

matter identified by another party.” NRCF 18, I(a)(2)(Ch¥i). For this reason, rebuttal witnesses are
disclosed after initial witness disclosures, /4. This later disclosure deadline does not apply to any
party’s witmess whose purpose is to contradict a portion of another party’s case in chief that should
have been expected and anticlpated by the disclosing party, or to present aoy opinlons ourside
of the scope of another party’s disclosure, 4 (emphasis added).

Nevada’s Pederal Courts have repeatedly made persuasive decisions on the propristy of|
utilizing rebultal experes to present new theoried, These courts have declared that rebuttal expert
reports are not the proper venue for presenting new arguments. Instead, rebuttal expert opinions should
only address new, unforeseen issues upon which the opposing party's initial experts have opined.
Mumez v. Harper, 2014 WL 979933, *1 (D. Nev. Mar. 11, 2014) (citing RED Consir, Co., 2011 WL
2023703 at *2). “If the purpose of expert testimony is to contradict an expected and anticipated portion
of the other party’s case-in-chief, then the witness is not a rebuttal witness or anything analogous to
one.” Id, Preseating a new, alternative theory of causation is not a rebuttal opinion; rather, it is an
expected and anticipated portion of a panty’s case-in-chief. Sec dmos v. Makita U.S.A., Inc., 2011 WL
43092, *2 (D. Nev. Jan. 6, 2011).

Finally, a party cannot abuse the rebuttal date and use it as “an extension of the deadline by
which a party must deliver the licn's share of its expert informaton.” Admes, 2011 WL 43092 at *2
(citing Sierra Club, Lone Stor Chapter v. Cedar Point Oil Co., Inc., 73 F.3d 546, 571 (5th Cir. 1996},

In R& O Constr. Ca. v. Rox Pro Int'l Group, 114, 2011 U 5. Dist. LEXIS 78032 (D. Nev. July
18, 2011} the Districe Conrt of Nevada addressed a similar simation to that in the case at bar in which
an expert who was offered by the defense to address an ¢xpected and anticipated portion of the

plaintiff"s case in chief was improperly disclosed as a rebuntal expert.
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The court explained that:

Fed. R Civ, P, 26(a)(2XCXii) permits the admission of rebuttal expert testimony that is
“infended solely to contradict or rebut evidence on the same subject matter idemtified”
by an initial expert witmess. FC' Sys. fne. v. Town of Colorie, NY, 213 F.Supp.2d 171,
179 (N.D.N.Y, 2002). Rebuttal expert reports “necesgitate 'a showing of facts supporting
the opposite conclusion' of those at which the opposing party's experts arrived in their
responsive reports.” Bone Care Ine'l) LLC v. Peniech Pharmaceuticals, Inc., 2010 .8,
Dist. LEXIS 104549, 2000 WL 389444 (N.D. Ill. Sep. 30, 2010} {quoling ABE Air
Preheater, Inc. v Regencrative Environmental Equip., Inc., 167 F R.D. 668, 669 (D.N.I.
1994). Rebunal expert repons are proper if they contradict or rebut the subject matter of
the affirmative expert report. Lindner v. Meadow Gold Dairies. inc., 249 ER.D. 625,
636 (D. Haw. 2008). They are not, however, the proper place for presenting new
argoments. J-800 Comtacts, nc. v. Lens.com, Inc., 755 F.Supp.2d 1131, 1167 (D, Uiah
2010%; see LaFlomme v. Sgieway, Inc., 2010 U5, Dist. LEXIS 98815, 2010 WL
3522378 (D. Nev. Sep. 2, 2010); cf. Marmo v, Tyson Fresh Meats, 457 F.3d 748, 759
(8th Cir. 2006) (“The function of rebuttal testimony is to explain, repel, counteract or
dizsprove evidence of the adverse party.”} {citation omitted). “If the purpose of expert
testimony is ¢o 'contradict an expeeted and anticipated portion of the other party's
case-in-chief, then the witness is not a rebuttal witness or anything analogous o
one™ dros v. Mokl U.5.4., 2011 WL 43092 at *2 (D. Nev. Jan. 6, 2011) (quoting In
re Apex Off Co., 958 F.2d 243, 245 (8th Cir. 1992)); sec also Morgan v. Commercial
Union Assur, Cos., 606 F.2d 554, 556 (5th Cir. 1979); LaFlamme, 2010 U.S. Dist.
LEXIS 958815, 2010 WL 3522378 at *3. Rather, rebuttal expert testimony “is limited
to 'new unforeseen facts browght out in the other side's case.”™ fu re Presidents
Casinos, fnc., 2007 Bankr. LEXIS 42804, 2007 WL 7232032 at * 2 (E.D. Mo. May 16,
2007} (quoting Cates v. Sears, Roebuck & Co., 928 F.2d 679, 685 (5th Cir. 1991)),
(Emphasis added).

The bright lime authority in this jurisdiction is that rebuital expert testimony *is limited to 'mew
unforeseen facts brought out in the other side's case.’” In this case it is undisparted that the cavsation
of Plaintiffs* injuries and the futare care they would require were anticipated parts of their case in
chief and therefore any experts designated by the Defendants regarding the Plaintiffs* loss of eamnings,
should have been designated by the Initial Expert Disclosure Deadline.

The court in REC? Consir. Co. v. Rox Pro fnt] Group, Lid. 2011 U8, Dist. LEXTS 78032 {D.
Mev. July 18, 2011) explained that becanse the “rebuttal experts” in that case were not true rebuttal
cxpetts they were improperly disclosed. The court explained:

While both McMullin's and Hoff™s reports address the same general subjsct matier of

the case, Hoff"s report does not directly address the findings, ie. “the same subject
matter,” of McMullin’s report. Therefore it is not a rebuttal expert report within the
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meaning of Rule 26(a)(2MC)(ii). See Vu v. McNeil-PPC, Inc., 2010 U.S. Dist. LEXIS
33639, 2010 WL 2179882 at *3 (C.D. Cal May 7, 2010) (finding that such a broad
meaning weuld all but nullify the distinction between am initial “affirmative expert” and
a "rebuttal expert.”); see fniernational Business Machines Corp. v. Fasco Indus., Inc.,
1995 U.B. Dist. LEXIS 22533, 1995 WL 115421 (N.D. Cal, Mar.15, 1995) (“rebuttal
experts cannot put forth their own theories; they must restrict their testimony to
attacking the theories offered by the adversary's experts.”). McMullin’s report offers
opinions and conclysions regarding the structural insufficiency of the design for the
installation of & stone veneer on the project, the requirement that the stone vencer
installation be accomplished with an anchared system and the resulting irrelevance of
the bond between stone and mortar, and R&O's role in bringing potentia] design
deficiencies to the atiention of WD Parmers. By comparison, Hoff’s report detsils
theorics regarding the failure of the stone and mortar, and makes observations regarding
the “responsibilities” of the varions players — general contractor/subcontractor and
architect — with regard to installation. The report*s findings do not speak o “new
unforeseen facts” brought out ln McMullin's report, see fn re Prexident's Casinos,
Inc., 2007 Bankr. LEXIS 4304, 2007 WL 7232932 at * 2; rather, they set forth an
alternate theory, viz., that the stone failure is related to installation and mortar errors.
Although causation may be demonstrated in various ways, “simply because one method
fails, the other does not become “rebuital.”” See Morgan v. Comumearcial Union Assur,
Cos., 606 F.2d at 555. Not is a rebuttal expert report the proper place for presenting new
arguments. I-800 Contacts, Inc. v, Lens.com, Inc., 755 F Supp.2d at 1167,

{Emphasis added).

Because the report is not a rebuttal report, it is wntimely and must be stricken unless
Real Stone can show that the untimely disclosure was substantially justified or harmless.
See Rule 37(c)(l). Here, Real Stone’s late disclosurc is not substantially justified.
Notably, it had nared Hoff as an expert and provided his curricola vitae within the time
limit set for the disclosure of initial experts, but it did not praduce a report. Despite the
relevant inspeetions having been performed on February 11 and 16, 2009, prior to the
fiting of the lawsuit, Real Stone does not fustify its failure to timely disclose the report.

A3 to the issue of harm, the Hoff report was not disclosed until nearly nine weeks after
the initial expert cutoff date of November 10, 2010. Discovery cutoff has already been
¢xiended three times in this case, and the latest cutoff date has passed. Although no trial
date has yet been set, the dispositive motion deadline was April 8, 2011. Accordingly,
RE&O ts prejudiced by the Hoff report, because the time to designate rebuital experts has
passed, as well as the discovery cutoff and dispositive motion deadlines. A scheduling
order “shall not be modified excepe upon a showing of good canse and by leave of . . .
8 magistrate judge.” Fed R.Civ.P. 16¢h). Real Stone did not seek an extension of the
deadline to disclose initial experts, nor has it shown good cause for the failure to do so.
Accordingly, Hofl's report must be stricken. Sce e.g, Yetf by Mofly, 259 F,3d at 1107,

{Emphasis added).

The facts in the R&O Construction case are very similar to the facts in the sobject case. Larsen,

Adomato, and Kush were not disclosed as initial experts and their reperts were not made to the
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Flaimtiffs nntil a month after the initial expert disclosure deadline. This designation was improper and
untimely and this Court should follow the reasoning of the REQ Construction case and Strike the
untimely and improper expert designation of these three “rebutital” experts,

In the ingtant ¢case, Defendants negligently failed to care for Plaintiff Titina before and after
she developed sepsis, The effect this damage had on her health and her firture are catastraphic. This—
liability and damages, including future damages—was the entire sum and substance of Plaintiffs’
initial complaint and Defendants’ subsequent answer, Plaintiffs’ initial Complaint spelled out with
laser precision that they believed that Defendants were liable for Plaintiffs® injuries and for the damage
cauzed by Defendants’ negligence. Thar causation was an expected and central component to the case
precludes any rebuttal witnesses from offering faux-rebutral testimony which opines on alternative
causation opinions in their rebuttal reports:

Rebuttal experts are not allowed to put forth their own theorieg; instead, “they must
restrict their testimony to attacking the theorles offered by the adversary’s

experis.

Downs v. River City Grp., LLC, No. 3:11-CV-00885-LRH, 2014 WL 814303, at *5 (D,
Nev. Feb, 28, 2014} (Emphasis added).

Eveti if it is not outside that scope, the subject of the causation of the fire is an expected
and anticipated portion of Defendant's caze-in-chict, and therefore Hyde cannot be a
rebuttal expert or anything analogous to a reburtal expert. Apex O, 985 F.2d at 245,
Allowing Hyde to testify as more than a rebuttal expert would allow Malita to use the
30 day deadline for disclosure of rebuttal experts as an exiension of time for disclosing
the lion's share of its expert information. See Sierrg Club, 73 F.3d at 571. Causation of
the fire is the central issue of this entire litigation. Makita knew that long before the
expett disclosure deadlines.

Amos v. Makita U.S.A., Ine., No. 2:09-CV-01304-GMN, 2011 WL 43092, at *2 (D, Nev.
Jan. 6, 2011).

Furthermorz, Plaintifts quickly identified and disclosed their initial expert witnesses, in their

disclosure of initial experts. Indeed, Defendants had every reason to anticipate, expect and prepare far
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their side of the adversarial process. Defendants” preparation for their case in chief did just that—as
they timely discloged their own initial Medical Providers.

Despite clearly undersianding that reasonableness of medical care, causation, and damages,
including foture life care, was part of the Plaintiffs’ case-in-chief, Defendants are now abusing the
disclosure process by attempting to ambush Plaintiffs by sneaking in additional medical experts and
life care experts to give entirely new alternate theories of causation for Plaintiffs’ injuries when it is
no longer possible for Plaintiffs to hire experts to rebut these new opinions. Defendants added these
new voices a ronth after the deadline for initial experts had passed,

Furthermore, these “Rebuttal™ expert reports provided do not appropriately address or rebui
Plaintiffs’ initial expert opinions, but instead seek to introduce new opinions—including reports which
fail t¢ even reference Plaintifts’ initial cxpert repotts, which they are supposedly rebutting,

This masquerade will confuse the jury and significantly prejudice the Plaintiffs, who have
appropriately followed Nevada Rules of Civil Procedure and the Court’s process for disclosures, in a
timely and respectful manner. Therefore, this Court should Sirike Defendants’ rebuttal experts’

testimony, and allow Defendanis to make their arguments through their initial experts.

Nevada Ruics of Civil Procedure state in plain Jangnage what qualifies as rebutial testinvony,

stating definitively that rebuttal deadlines are not created to give counsel a second chance to argue
what “should have been expected and anticipated by the disclosing party.” NRCP I8, Nai2)(Ci(ii).
Furthermore, Nevada Courts, as addressed above, have declared the impropriety of subverting process
by utilizing rebuttal experts to present a new case-in-chief or to present new theories after the period
for disclosing initial expert witnesses hag passed.

Defendants showld easily have expected and anticipated that Plaintiffs would make one of their

core causes of action against Defendants for their negligence in cavsing Plaintiff Titina to underge
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substantial medical ireatment and damages, that the treatment provided after the subject incidant was
reasonable, and that Plaintiff Titina would require care in the future, Defendants had every reason to
expect, anticipate and prepare for that debate in their disclosure of initial experts.

Plaintiffs were again circumspect about this goal to prove that Defendants’ behavior led to the
medical care sought by Plaintiffs, and that such subsequent care was reasonable in light of Plaintiff]
Titina's injurics. Plaintiffs disclosed their initial experts and noved that they would be testifying as to
the reasonableness of Plaintiff Titina’s medical care. In their reports, Plaintiffs” initial experts testified
to the nature of Plaintiffs® injuries, how they were caused by Defendants’ negligence and how the
smbsequent care, and cost thereof, was reasonable.

Nevertheless, mowe than a month after the deadline to disclose initial expert witnesses,
Defendants disclosed eight (B) cxperts as “rebuital experts,” including Jensen, Kush, and Adornato,
While Plaintiffs take issue with each of these witnesses, Adornato most blatently fails to confortn to
those restrictions required for rebuttal disclosure.

Adomato Report Deficiencies:

Dr. Adornato’s report mentions Dr. Wilier's initial report. However, each and every ene of his
opinions critiques a long-kmown portion of Plaintiffs’ case-in-chief, and could only be properly
disclosed through an initial expert disclosure, if at all. See Fxhibir 4.

Adornato attacks Plaintiffs® long-known causation opinions, which were outlined in Plaintiffs’
Complaint frem the beginning of the cage. Moreover, these opimions were found within the medical
records Plaintiffs disclosed early on. Adornate takes issue with elements of Plaintiff Titina's medical
records, which were available to Defendants — for years. Adomato does not comment on anything new
o novel; he simply fills the role of an additional initial expert, though he is disclosed as “rebutral”
anly,

FH
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In addition, Adormate gives a new, novel theory that was never addressed by Dr. Willer—and
one that is a direct cansation opinion, whick is inappropriate in a rebuttal repoit;

Baged on my education, training, and experience and review of the pertinent documents,

1 have reached the opinion that Ms. Farris suffered from a significant painful diabetic

neuropathy prior to the events of Angust 2015 and that this was in part due to her poorly

controlled diabetes, which continues to the present time,

Sce Exhibir 4, at Page 2.

This causation opinion is couched a5 one Dr. Willer failed to consider—syet, if this was
Defendants” belief as to the causation of Plaintiff Titina’s injuries, it may only enter from an initial
expert. This is true for numercus reasons. First, expert medical cansation opinions are always initial.
Second, Dr. Willer's epinion that Adgmata departs from was not new, but was rather a well-known
opinion in Plaintiffs’ case-in-chief from the commencement of the case, requiting Defendants to
contradict it, if af all, in their initial expert disclosure, Third, Adornato’s opinion is entirely formed
from medical records in Defendants” possession — for years.

A this is the sum of Adomaro’s testirony, it is properly Stricken. As Adornate does net have
a single appropriate rebuttal opinion in this matter, but has instead offered initial apinion only, he must
be Stricken in this matter to avoid further prejudice to Plamtiffs and abuse by Defendants.

This resolution is strengthened by the Court’s finding in Rd&(O—which notes that Rebuttal
Testimony is cxclugively limited to “unforeseen™ facts:

[Rjebuttal expert testimony "is limited to ‘new unforeseen facts brought out in the

other gide’s case.*™ fn re Presidem's Casinos, Inc,, 2007 Bankr, LEXIS 4804, 2007 WL

7232932 at* 2 (E.D. Mo. May 16, 2007} (quoting Cares v. Sears, Roebuck & Cn_, 928

F.2d 679, 685 (5th Cir. 1991)).

R& Constr. Co. v. Rox Pro Int'l Group, Lid., 2011 U.S. Dist. LEXIS 78032 (D. Nev.
July 18, 2011). (Emphasis added).

The bright line authority in this jurisdiction is that rebuttal expert testimony “is limited to ‘oew
unforeseen Facts brought out in the other side’s case,™ In this case it is undisputed that the causation

of Plaintiffs’ injuries and the future care they would require were anticipated parts of their case in
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chief and thexefore any experts designated by the Defendants regarding the Plaintiffs* loss of earnings,
should have been designated by the initial expert disclosure deadline. Evervone was aware of Plaintiff]
Titina’s diabetes even prior to her surgery, and certainly long before the lawsuit was filed. Morcover,
the fact that Defendants’ initial experts both note the role of diabetes in their analysis makes it ¢lear
that Defenidants were aware of the matter long before rebuttal disclosures,

Adomnata’s report is inappropriate because he is not addressing “new” “voforeseen™ facts
elicited by Dr. Willer—he is simply creating new, novel theories based on the medical records chat
Willer (and all of Defendants’ initial experts) already relied upon. These facts have been known by
Defendants — for years, prior to Dr. Willer's reports.

Larsen Report Deficiencies:

Nurse Larsen's report consists of twenty-two (22) pages of new, novel theories for PlaintifT]
Titina’s life care plan—testimony which should have been part of Defendants’ case in chief, Larssn
notes that she based her report on Defendants® own “rebuital” expert of Dr. Stone, and not as any
rebuttal to Plaintiffs™ initial exper: repons:

My opinions, which are set forth in the Life Care Plan Report for Ms. Farris, are based upon
the review of expert reports, my 19 years of expericnce in nursing, academia and life care
planning, and the current costs agsociated from the Las Vegas and Henderson, Nevada areas
for the outlined recommendations for medical care, reatment and supplies. I bave consulted
with Dr. Stone regarding his opinions of future care needs for Ms. Farris, I have ontlined the
recoqnmendations of Dr. Stone in the Life Care Plan Report. 1 reserve the right to modify my
report in the event additional information is provided.

Seg Exhibit 2, at Page 2.

This opinien is inappropriate from a “rebuttal” witness. Plaintiffs’ future medical needs are an
anticipated part of their case in chief, particatarly in a case where it is well known by all parties that
Plaintiff Titina lost her ability to walk independently as a result of the subject incident. Defendams
failed to present these wholly initial expert opinions until a month afier they were required to be

submitted, Larsen is wot contradicting or pointing out deficiencics in any initial report by Plaintiffs’
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experts—-she is merely delving into new opinions which are inappropriate coming from a rebuttal
expert, It is orystal clear that this is a cansation opinion which is being shoe-horned into a rebuttal
report.

Further, it is telling that, in a report where Larsen is supposed to be rebutting Cook, she is
instead quoting from Defendants’ “rebuttal” expert, Dr. Stone, to prove her initial opinions. Larsen
doss not even discuss or oot the opinions of Plaintiffs” experts in her report, neither does she
incorporate or consider their opinions. Rather, Larsen simply creates 2 new set of novel opinions about
Plaintiff Titina’s future care needs based on nothing more than the information that was readily
gvailable from the commencement of the case, combined with the other opiniony offered by
Defendants’ “rebuttal” expert Dr. Stone. There was nothing new in Plaintifts” initial expett disclosure
that surprised Defendants, or that Larsen needed for the opinions formed here. Defendants® attengs to
circumvent the discovery deadlines in this matter disqualifies them from presenting this opinion.
Therefore, Larsen should be Stricken as a witness in this matar.

Kush Report Deficiencies:

Likewise, Dr. Kush’s report is wholly an initial expert report, As noted abowve, Dr. Kush fails
to address Plaintiffs’ experts’ reports in any regard, never once referring to ther in his reports—aside
from a ooe-ling claim, that he reviewed them. lts contents, lowever, are never addressed.

Kush, after noting Plaint#f Titina had diaberes then conclwdes:

To a reasonable degree of sclentifie certainty, I have calculated Ms. Titina Farris®
life expectancy, as of the date of this report, to be 21.5 addltional years.

See Exhibit 3 (Emphasis in original).

Dr. Kush's report is anather initial repott. Kush provides opinions about Plaintiff Titina's
physical condition both before and after the subject incident. Kush provides opinions about how long
Plaintiff Titina will live. These opinions should have come from an initial expert—one that Plaintiffs

could have rebutted. Instead, Defendants have snuck this initial gpinion in from their rebuttal
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witness—making a rebuital impossible in this matter. Defendants had the opportunity to calenlate
Plaintiff Titina’s lifespap in the initial stages of litigation in this matter—yet they chose not to do so.
Instead they are violating this Court’s scheduling order by presenting initial opinions in the guise of
rebuttal opinions. As such, Dr. Kush’s initial testimony, couched as rebuttal, must be Stricken.
i jiti upport in Striking these “Rebottal” 5

Both Kush and Larsen’s report exemplify the type of inappropriate “rebucial” report noted by
the Federal District Court:

“Courts have repeatedly held that an expert is improperly designated as a rebuital expert

when he has failed to review the initial expert report, or otherwise failed to indicate that

he was aware of the opinions offered by the initial expert.” Seg, e.g, Clear-View Techs,,

Ine. v, Rasmick, 2015 WL 3509384, at *4 (N.D. Cal. hmne 3, 2015} (internal quotations

and akerations omitted) (citing Howle v. Jubilee Fisheries, Inc., 2006 WL 27204, at *3

& n4 (W.D. Wash. Jan. 5, 2000) and dmas, 2011 WL 43092, at *1). Quite simply, “an

expert cannot be said to “rebut” testimony he or she has never seen or reviewed.” Clear—

View Technologies, 2015 WL 3509384, at *4.

Felix v. CS44 Gen. Ins. Co., No. 215CV02498APGNIK, 2017 WL 1159724, at *3 (D,
New, Mar. 28, 2017).

Thase three (3} experts, Adornato, Larsen and Kush, were improperly utilized and violate the
Nevada Rules of Civil Procedure, because any issues that Defendants thought would pertain to
cansation of dameages and reasonsbleness of care must have been included in their initial cxpert
diselosure, This is obviows since damages, reasonable care and causation sre essential to Plaintiffs’
case in chief amd were a well-kmown portion of Plaintiffs’ case fiorn the commencement of this
litigation. Defendants chose to ignore the proper role and scope of rebuttal experts in order to stack
the deck against Plaintiffs and compensate for the oversights of their initial experts’ reports. This
prejudices the entire testimonial process and leaves Plaintiffs without recourse to the luxuries of time
and lavish testimony that Defendants enjoy as a result of their strategy.

The ultimate resnlt, of course, iz that Plaintiffs are now ambushed by Defendants” false-rebutial

disclosure, with no way to offsct this unfair advantage, since all expert deadlines are now passed.
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Commissioner Beecrofi in this jurisdiction came to the same conclusion as the Federal Courts
did in Munez and Amos—that rebuital experts are nat to be used o establish a new case-in-chief.
Commissioner Beecroft gave thic opinion in a decigion on an automobile crash case, Mangus v. Abram,
A-11-634090-C, (8" Judicial District Court Janvary 7, 2013). In Mangus, Defendant disclosed a
biomechanical accident reconstructionist as an initial expert, and plaintiff scrambled to rebut, seeking
permissien to examine defendant’s vehicle in order to disclose a rebuttal expert. Defendant refused,
argning that plaintiff knew prior to the initial expert disciesure deadline that defendant would enlist a
biomechanical expert because defendant requested permission for his expert to inspect plaintiff’s
vehicle. fd. As aresult of this disclosure, plaintiff could anticipate that the biomechanical expert wounld
be part of defendant’s case in chief and should have discloged her own initial bicmechanical expert
instead of abusing the rebuital process to compensate for her oversight. Commisstoner Beecroft not
only denied plaintiff’s motion to compel inspection of defendant’s vehicle, but went further, striking
plaintiff’s biomechanical rebuttal expert altogether on the grounds that plaintiff should have disclosed
said expert as initial, Id,

In the instant cage, Defendants have had ample reason te acknowledge and anticipate Plaintiffs’
damages, including ressonablencss of care, future life care and medical causation, all central to
Plaintiffs’ ¢ase, Importantly, Defendants did attack these positions throngh the use of their indcial
experts — proving Defendants® kmew of these elements in Plaintiffs’ claimed damages, Therefore.
Defendants should not be allowed to abuse rebuttal disclosures, which by their very nature are limited
in scope, to further bolster initial expert opinions. Like Plaintiffs, Defendants should bave prepared
their best case in line with the law, and debated damages, cavsation, and reasenablensss on an even
playing field, disclosing all initial expert opinions on the deadline 10 do so, ag Ordered by this Court.
To do otherwise prejudices the jedicial process and rewards the Defendants' circumvention of this

Court’s Rules and Processes. Therefore, this Cownrt must Strike Defendants® rebuttal experts, Adomnato,
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Larsen, and Kush, and focus on the debate berween the properly retained initial and rebueeal expert
WITESsEs,

B. The Opinfons of Stone and Erlich must be Limited to Preclnde Testimony on Stapdayd
of Care and Cawsation,

As noted above, the bright ling antherity in this jurisdiction is that rebutial expert testimony
“is limited to ‘new unforeseen facts brought owt in the other side’s case,” As the standard of care
(including breaches of the same) and medical cansation are always part of Plaintiffs’ case-in-chief,
these arc areas that can only be addressed by initial experts, rather tham by rebuital experts. Yet,
Defendants’ Rebuital experts delve into declaring that Rives® actions were within the standard of care,
and gave opinions on causation,

Dr. 8tone opines on Causation:

Based upon my independent review of Ms. Farris medical records I agree in general

with Dr. Barchuck’s diagnosis. However, the medical regords 1 reviewed support my

conclusions that several medical problems were preexisting or unrelated to surgery.

2ee Stone Repori, attached hereto as Exhibit “5.

Whether Plaintiffs’ injuries were actually preexisting is a new and novel theory, and one which
is not based on new evidence. Stone admits that his opinion is coming from a record review, not from
Barchuck's report. This opinien may property be made by an initial expert, but cannat be made by Dr.
Statie, who is exclusively a rebuttal expert. As such, Plaintiffz request that Dr. Stone’s testimony be
limited to pure rebuttal opinions and that he be precluded from offering amy opinions regarding the
standard of care of medical cansation of injury, which issnes are exclusively initial in nature,

Similarly, Dr. Erlich presents improper standard of care opinions:

It is my opinion that, from an Infectious Diseases standpoint, Dr. Rives met the standard
of care in his evaluation and management of Ms. Farnis.

See Erlich Report, attached hereto as Exhibit “6."

iy
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Al of the information regarding infectious discase was Jmown by Defendants — for years. The
primary source of infections diseave analysis comes from Plaintiff Titina's treatment from Jufy 3 — 15,
2013, To permit Dr. Erlich to provide opinione regarding the standard of care, ag a pursly “rebuttal”
expert, would prejudice Plaintiffs and reward Defendants for violating Nevada mle.

Dr. Erlich also states:

The abnormalities on July 15, 2015 had not been present on the CT scan which was

performed on July 9, 2015, and therefore the patient did not have a bowel perforation at

that time. 1t is my opinion that the bowel perforation was 2 relatively recent event and

occurred sometime between the July 9,201 5 ane July [5, 2015 CT scans.

M

From the commencement of the case, the issue of how/when Plaintiff Titina developed a bowel
leak, was questioned. This was such a central issue of the case, from the beginning, that Defendants
produced two (2) initial experis in this case to comment on it. Both provided the same opinion outlined
here by Dr. Elrich. Clearly, this was not a new issue and is not the province of rebutal expens. As
such, Dr. Elrich must be precluded from offering opinions about when Plaintff Titina developed an
active and ongoing bowel leak, as this has been a central point of the case from the beginning, has
already been addressed by Defendants’ initial experts, is now an improper “rebuttal” opinion and is
clearly Defendants attempt to gang up against Plaintiffs throngh expert numerosity.

Therefore, the Opindons of Stone end Erlich must be Limited to Prechide Testimony on
Standard of Care and Causation.

IIL.
CONCLUSION

Clearly, all of the information opined about by these “rebuttal” experts was well known by all
parties — long before the initial expett disclosure deadline. As such, any expert opinions about this
information were required 1o be produced, if at all, no later than the initial expert disclosure deadline,
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Giving Defendants carte blanche to wntimely interject new theories and arguments is severely
prejudicial to Plaintiffs and will confuse the basic issues of the case. It also allows a dangerous
precedent of abusing rebuttal disclosures to gain unfair adversarial advantage. Therefore, this Court
should Strike Defendants’ rebuttal experts Adomato, Larsen, and Kush, while precluding Defendants®
other rebuttal experts from offering any opinions as to standard of care or medical causation, as such
topics are well known portions of Plaintiffs’ case-in-chief and are reserved for initial experts.

Again, Defendants” Bebuttal Experts Larsen, Adornato, arel Kush have given exclusively
inappropriste testimony that should have been (and certainly was) saticipated as part of Plamtiffs*
case in chief. Therefore, based on the foregoing law, facts, and analysis, Plaintiffs respectfully requests
their Motion to Strike Defendants’ Rebuital Experts be Granted.

LDATED this 16th day of September, 2019,
BIGHORN LAW

By Kimbalf Jones
KIMBALL JONES, ES().
MNevada Bar.: 12982

JACOB G. LEAVITT, ES4).
Nevada Bar No.: 12608

714 5. Jones Blvd.

Las Vegas, Nevada 83107

GEORGE F. HAND, ES().
Nevada Bar No.: 84383
HAND & SULLIVAN, LL.C
3442 N. Buffalo Drive

Las Vegas, Nevada 39129

Arterngys for Plaintift
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Pursuant o0 NRCP 5, NEFCR. 9 and EDCR. 8.05, 1 bereby certify that I am an employee of]|
BIGHORN LAW, and on the _]i day of September, 2019, 1 served the foregoing PLAINTIFFS’®
MOTION TO STRIKE DEFENDANTS' REBUTTAL WITNESSES SARAHN LARSEN, RN,
BRUCE ADORNATO, M.D, AND SCOTT KUSH, M.D., AND TO LiMIT THE TESTIMONY OF

LANCE STONE, D.O. AND KiM ERLICH, M.D,, FOR GIVING IMPROPER “REBUTTAL”
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26
27
28

OPINIONS, ON ORDER SHORTENING TTME as follows:

Electronic Service — By serving a copy thergof through the Court’s electronic
service system; anl/or

D U5, Mail—DBy depositing a true copy thereof in the ULS. mail, first class postage
prepaid and addressed as listed below:

Kim Mandelbaum, Esq.

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vepas, Nevada 82106

&

Thomas J. Doyle, Esq.

Chad C. Couchot, Esq.

SCHUERING ZIMMERMAN & DOYLE, LLP
400 Univeryity Avenue

Sacramento, California 95825

Artorneys jor Defendanis

An Wﬁ[ﬁﬂﬂﬂﬂ LAW '
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ELECTRONICALLY SERVED
12/19/2018 4:24 PM

[DOE]

THOMAS J. DOYLE

Nevada Bar No. 1120

CHAD C, COUCHOT

Nevada Bar No. 12946

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue
Sacramento, California 95825-6502
(916) 567-0400

Fax: 568-0400

Email: calendar@szs.com

KIM MANDELBAUM

Nevada Bar No. 318

MANDELBAUM ELLERTON & ASSOCIATES
2012 Hamilton Lane

Las Vegas, Nevada 89106

(702) 367-1234

Email: filing@memlaw.net

Attomneys for Defendants BARRY RIVES, M.D.;
LAPAROSCOPIC SURGERY OF NEVADA, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

TITINA FARRIS and PATRICK FARRIS, CASE NO. A-16-739464-C
DEPT. NO. 31
Plaintiffs,

DEFENDANTS BARRY J. RIVES, M.D.
AND LAPAROSCOPIC SURGERY OF
NEVADA, LLC'S REBUTTAL
DISCLOSURE OF EXPERT WITNESSES
AND REPORTS

VS.

BARRY RIVES, M.D.; LAPAROSCOPIC
SURGERY OF NEVADA, LLC, et al.,

Defendants.

S e Y Nt St e Y et et e V!

Defendants BARRY J. RIVES, M.D. and LAPAROSCOPIC SURGERY OF NEVADA, LLC
(“Defendants™) hereby disclose pursuant to Nevada Rules of Civil Procedure Rule 26 and
16.1 the name of their rebuttal expert witnesses who may be called at trial.

i
M

g«

Case Number: A-16-739464-C
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curmiculum vitae including publication history, list of deposition/trial testimony and fee
schedule are attached herelo as Exhibit H.
NON-RETAINED EXPERTS

1. See NRCP 16,1 disclosures.

Delendants reserve the right 1o call any experts identified by any other party to this
action.

The above expert wilnesses may not be the only ones called by defendants 1o
testify. Defendants reserve the right to later name other expert witnesses prior Lo trial,
Defendants also reserve the right 1o call to testify al trial expen witnesses not named
whose testimony (s needed 1o abd in the trdal of this action and/or to refute and retut the
contentions and testimony of plaintilf's expert witnesses,

Dated: December 19, 2018
SCHUERING ZIMMERMAN & DOYLE, LLP

—

By _/7

CHAD C, COUCHOT

Nevada Bar No, 12946

400 Unbversity Avenue

Sacramento, CA 95825-65602

(916) 367-0400 .

Attormneys for Defendants BARRY 1. RIVES,
MDD AROSCOPIC SURGERY OF
NEVADA, LLC
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cardiac, neurological, surgical, hematological and respiratory problems; (3) Supervision and instruction
of student nurses in classroom, hospital and home care settings in all areas of patient care; (4)
Supervision and training of Registered Nurses, Licensed Vocational Nurses, and Nursing Assistants in
Adult Acute and Long Term care, and Neonatal and Pediatric Acute and Long Term care; (5) Medical
assessment, management, and education of adult and pediatric patients in the specialty ambulatory
care / primary care settings with acute and chronic comorbidities; (€) Continuing Education units for
individual licensure and certification; (7) Life Care Planning and Legal Nurse Consulting. My current
Curriculum Vitae is attached.

Compensation:

My fee for Trial or Deposition Testimony is $400.00 an hour. My fee for preparation of the Life Care Plan
Report, record review and all other services is $275.00 an hour. A copy of my fee scheduled is attached.

List of Previous Cases:

A list of cases in which | have testified in depositions, arbitrations and trials is attached.

Resources for Life Care Plan:

A list of resources used for the costs in the Life Care Plans is attached,

After your review of this report, please do not hesitate to contact me if you have any questions or

comments.

Sincerely,

Sarah Larsen, R.N., MSN, FNP, C.L.C.P.

Olzack Healthcare Consulting, Inc.

SL:be
Enclosures
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LIST OF RECORDS REVIEWED FOR
TITINA FARRIS

Depositions:

L]
L]

Deposition of Patrick Farris taken 10-11-18
Deposition of Titina Farris taken 10-11-18

Medical Reporis:

PM&R Life Care Planning Evaluation Report by Alex Barchuk, M.D. dated
3-20-18
Life Care Plan Report by Dawn Cook, R.N. dated 6-6-18; Includes:

o Past Medical Bill Review by Dawn Cook, R.N. dated 11-15-18
Expert Report by Justin Aaron Willer, M.D. dated 10-22-18

Medical / Billing Records:

" & & & & @& & 8 & 8 @

Medical and Billing Records from Advanced Orthopedics Sports Medicine
Medical and Billing Records from Barry Rives, M.D.

Medical and Billing Records from Bess Chang, M.D.

Medical and Billing Records from Care Meridian

Medical and Billing Records from Desert Valley Therapy

Medical and Billing Records from Naomi Chaney, M.D.

Medical and Billing Records from Elizabeth Hamilton, M.D. (x2)
Medical and Billing records from Steven Y. Chinn, M.D.

Medical and Billing Records from Laparoscopic Surgery of Nevada
Medical and Billing Records from St. Rose Dominican - Siena Campus
Medical Records from St. Rose Dominican Hospital

Miscellaneous Records and Reports:

15 Wound Photos

Video “M2U00211” (00:48 seconds)
Video “M2U00212” (01:03 minutes)
Video *M2U002137 (01:07 minutes)
Video “M2U00214™ (01:17 minutes)
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Video “*M2U00215” (00:42 seconds)
Video “M2U00216™ (00:27 seconds)
Video “M2U00217" (00:44 seconds)
Video “M2U00218” (00:10 seconds)
Video “M2U00219” (00:59 seconds)
Video “M2U00220™ (00:37 seconds)
Video “M2U002217 (00:18 seconds)
Video *M2U00222" (00:11 seconds)
Video *M2U00223" (00:10 seconds)
Video “M2U00224" (00:33 seconds)
2 Photos - In LCP File
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SARAH LARSEN, RN, MSN, FNP, LNC, CLCP

1120 Commerce Avenue #15 | Atwater, CA 95301 | 661-205-6917 | slarsen@olzackhealthcare.com

EDUCATION AND DEGREES

= University of Florida Life Care Planning Post Graduate Certification Program - Completion August, 2014
- Natlonal Association of Legal Nurse Consultants Certification Program - December, 2012

- California State University Bakersfield, Bakersfield, CA, Masters of Science in Nursing - 2004

- California State University Bakersfield, Bakersfield, CA, Bachelors of Science in Mursing - 1999

- California State University Fresno, Fresno, CA, General Education 1993-1995

CERTIFICATIONS AND LICENSURES

- Certified Life Care Planner, August 2014

- Legal Nurse Consultant, December 2012

- Nurse Practitioner, California Board of Registered Nursing, 2004
- Registered Nurse, California Board of Registered Nursing, 1999

- Pedlatric Advanced Life Support - ongoing certification

EMPLOYMENT HISTORY

1/20/2017 - current
California State University, Bakersfield — Nursing Professor
Bakersfield, CA

- Lecturer, content expert, and lead [nstructor for pediatric nursing - Educate students at the baccalaureate
degree RN level in both didactic and clinical instruction

- Comply with regulatory board standards
- Developed lectures, assignments and exams relating to pharmacology and pediatric didactic content
- Coordinate and conduct clinical and simulation laboratory experiences for nursing students

- Participate in faculty meetings
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October 2016 — March 2017

All Season’s Hospice — Nurse Practitioner

Lancaster, CA

- Home / Site visits with hospice patients under service of All Season’s Hospice

- Conduct physical assessments, assess for any changes in client’s status

- Prescribing medications and necessary supplies for self-care and medical management
- Collaborate with the patient care team for plan of care

- Documentation of client progress in the medical chart

January 2014 - current

Olzack Healthcare Consulting - Life Care Planner

Atwater, CA

- Medical record review, summarization, and chronologies for litigation
- Participate in independent medical examinations

- Development of life care plans

- Medical - legal consulting for litigation

= Expert witness testimony

June 2012 - current

S5 Legal Consulting - Legal Nurse Consulting

Bakersfield, CA

- Medical record review, summarization, and chronologies for litigation

- Participate in initial intake interviews and provide professional nursing opinion on standard of care

- Participate in independent medical examinations

8/2/2001 - 11/2015

Bakersfield Memorial Hospital — Registered Nurse

Bakersfield, CA

- Registered nurse working In pediatric acute care and pediatric intensive care

= Continually assess patients in the inpatient setting with acute and chronic healthcare needs
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- Develop and implement individuallzed plan of care for each patient including medication administration,
procedures, equipment and various treatment modalities and therapies

- Evaluate patient response to treatment and therapies

- Waork collaboratively with multidisciplinary team of physicians, dieticians, respiratory therapists, case managers,
and occupational and physical therapists

- Precept, mentor and educate new graduate nurses in the clinical and classroom settings

8/1/2007 - 7/31/2013
Bakersfield College — Nursing Professor
Bakersfield, CA

- Tenured professor, content expert, and lead instructor for pediatric nursing - Educated students at the associate
degree RN and LVN level in both didactic and clinical instruction

- Complied with regulatory board standards
- Developed lectures, assignments and exams relating to medical surgical and pediatric didactic content
- Coordinated and conducted clinical and simulation laboratory experiences for nursing students

- Participated in faculty meetings and committees

12/30/2004 - 8/1/2007

Kaiser Permanente — Nurse Practitioner

Bakersfield, CA

- Coordinator of pre and post bariatric surgery/weight management clinic

- Coordinated care and case management for pre and post bariatric patients through the Health Education
Department

- Instructed classes for weight management and pre and post bariatric healthcare infarmation

- Examined adult and pediatric patients, evaluated and managed care and comarbid conditions while in the weight
management program

- Collaborated with primary care physicians, specialty services and case management as needed for patient care
- Drdered and interpreted diagnostic tests, and ordered medications to manage comorbid conditions

- Initiated referrals to specialty care providers as necessary for medical conditions
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8/1/2004 - 7/31/2007
California State University, Bakersfield — Lecturer, Clinical Instructor
Bakersfield, CA

= Tenured professor, content expert, and lead instructor for pediatric nursing - Educated students at the
baccalaureate dagree RN level in both didactic and clinical instruction

- Complied with regulatory board standards
- Developed lectures, assignments and exams relating to pediatric didactic content
- Conducted clinical and simulation laboratory experiences for nursing students

- Participated in faculty meetings

7/6/1999 - 8/1/2001

Mercy Southwest Hospital — Registered Nurse

Bakersfield, CA

- Registered nurse for inpatient medical surgical and pediatric units

- Continually assess patients in the inpatient setting with acute and chronic healthcare neads

- Develop and implement individualized plan of care for each patient including medication administration,
procedures, therapies and various treatment modalities

- Evaluate patient response to treatment and therapies

- Work collaboratively with multidisciplinary team of physicians, dieticians, respiratory therapists, case managers,
and occupational and physical therapists

- Precept, mentor and educate new graduate nurses in the clinical and classroom setting

PROFESSIONAL ORGANIZATIONS
- AANLCP America Association of Nurse Life Care Planners
- AALNC American Association of Legal Nurse Consultants

- Sigma Theta Tav International Honor Society for Nursing
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O Olzack Healthcare Consulting, Inc.

H 1120 Commierce Avenue #15, Atwater, CA 95301
Phone: 209-358-8104 Fax: 209-358-R115

( ‘ olzackhealthcarefigmail com

FEE SCHEDULE
To Whom It May Concern:
Effective November 1, 2017:
Fee Schedule for Professional Services rendered by Sarah Larsen, RN, C.LC.P.

Review of Medical Records, Life Care Plans,

Depositions, Responses (o Inferrogatonies;

Research; Preparation of Life Care Plans and

Reports; Evaluation of Facilities for Placement;

Patient Evalustions; Consultation; and Travel: £275.00 per hour
{Travel e same as hourly rte)

ALL REPORTS (VERBAL OR WRITTEN)
REQUESTED WITHIN 8 WEEKS OF DUE

DATE WILL BE BILLED AT A RUSH RATE: $325.00 per hour
Deposition, Arbltration and Trial Testimony: $400.00 per hour
1 haur minimum
Printing Fee: £0.10 per page
Scanning Fee: $0.15 per page

{We request all case material be sent 1o us elecironically,
Le, CI3, Mash drive, email or secure website, All hard copy
material will be scanned by our office)

Make checks payable to: Olzack Healthcare Consulting, Inc. Tax 1D#46-1649947
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Life Expectancy Group

Life Expectancy Report

Ms. Titina Farris
December 19, 2018

Chad C. Couchot, Esq.

Schuering Zimmerman & Doyle, LLP
400 University Avenue

Sacramento, CA 95825-6502

Mr. Couchaot,

This report responds to your request for my opinions on Ms. Titina Farris' life expectancy, as of the

date of this report, and for a summary of my scientific analyses.

Information Reviewed
My information on Ms. Titina Farris is taken from the materials that have been provided and which
include:
Medical records

s St. Rose Dominican Hospital - San Martin Campus
St. Rose Dominican Hospital - Siena Campus
Laparoscopic Surgery of Nevada

Elizabeth Hamilton, MD

Steven Y. Chinn, MD

MNaomi Chaney, MD

Desert Valley Therapy

Care Meridian

Bess Chang, MD

Barry Rives, MD

Advanced Orthopedics & Sports Medicine

@ & & & % & & § ® ®

Report
» Justin Wiiler, MD (10/22/2018)

Depositions

¢  Titina Farris (10/11/2018)
Patrick Farris (10/11/2018)
Barry Rives, MD (10/24/2018)

Plaintiff"s responses to First Request for Production of Documents
Plaintiff’s responses to First Set Interrogatories

Plaintif's Expert Disclosure with exhibits

Defendant’s Expert Disclosure

snisislf o

Life Expectancy Group
101 |effersan Drive, Menlo Park, CA 94025
Phone: (650) 387-7972  Fax: (650) 745-1034

SCOTT |. KUSH, MD JD MPH

101 |effersen Drive, Menlo Park, CA 94025

skush@LifeExpectancyGroup.com
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Ms, Titina Farris

Page 2

An Introduction to Life Expectancy

In medicine and science, the term life expectancy is defined as the average survival time in a large
group of similar persons. Survival time is the actual number of years, months, days, and hours a
person will live. Life expectancy is not survival time.

The National Center for Health Statistics reports that the life expectancy of a U.S. female at birth
is 81.3 additional years.' This represents the average, arithmetic mean, survival time of
U.S. females bom today. It is a summary measure of more extensive information contained in a
life table including annual probabilities of survival and age-specific mortality rates.
Life expectancy is not intended to predict the actual survival time of any individual and it does not
mean that we expect a given female, born today, will die precisely at age 8 1.3 (her actual survival
time may be longer or shorter).

The US life tables provided by the National Center for Health Statistics and the Center for Disease
Control and Prevention account for age, sex, and race/ethnicity. However, once we know more
than simply the age and sex of an individual, we must use the peer-reviewed medical literature to
take into consideration any significant additional risks of mortality.

For instance, an overwhelming body of government data reports that the mortality rates for persons
who diabetes and/or significant reductions in mobility are higher than the age and sex-matched
general population.

Ms. Titina Farris' Condition

Ms. Titina Farris is a U.S. female who was born on October 24, 1962, She is 56.2 years of age as
of the date of this report. The general population life expectancy for a female this age is 28.0
additional years (or to age 84.2). However, Ms. Farris’ risk factors and condition must be taken
into consideration when assessing her life expectancy. The details and the effects of these factors
are noted and discussed below.

Ms. Farris has had long-standing histary of type Il diabetes. Her diabetes requires insulin. She has
diabetic peripheral neuropathy dating back to at least mid 2014. Ms. Farris also has hypertension
that is generally controlled with medication. Ms. Farris has hyperlipidemia. The records indicate
that she has had compliance issues that have led to elevated Hemoglobin A lc and lipid levels.

Ms. Farris had surgery in August 2014 for repair of an incarcerated ventral hernia. In July 2015,
she had a laparoscopic reduction and repair of an incarcerated incisional hernia. She experienced
colon perforations, sepsis, and ultimately the need for trach placement. She then had an abdominal
washout, partial colectomy, right ascending colon end-ileostomy, and lysis of adhesions, She
improved and was extubated and discharged in August 2015 to the Care Meridian Facility.
Ms. Farris underwent rehabilitation there until discharge home in late August 2015. In July 2016
Ms. Farris was able to have her colostomy reversed.

Ms. Farris developed severe distal weakness and sensory loss of the lower extremities. She was
diagnosed with a bilateral foot drop with neuropathic pain in her legs. Ms. Farris continues to
experience foot drop and difficult walking. She uses a walker and wheelchair for mobility. She
complains of shoulder pain to her ill-fitting walker. She has a history of chronic pain (bilateral foot

Life Expectancy Group
sloush@LifeExpectancyGroup.com
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Ms. Titina Farris

Page

7

life expectancy, factors that impact it, and legal issues surrounding it. This includes statistical and
epidemiological mortality research on persons with developmental disabilities, injuries. and
myriad chronic medical conditions across the various body systems including the cardiovascular,
respiratory, gastrointestinal, endocrine, urinary, and neurologic systems.

I earned an MD from Stanford University School of Medicine in 2004, a JD from Stanford
University School of Law in 2000, and an MPH from San Diego State University in 1995. You
will find further professional qualifications provided in my curriculum vitae.

Thank you for the opportunity to assist on this matter and please do not hesitate to contact me if you
would like any clarification of this report.

Sincerely Yours,

W

Scott Kush, MD JD MPH
Medical Researcher
Life Expectancy Group

Life Expectancy Group
shush@LifeExpectancyGroup.com
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Ms. Titina Farris

Page

10

2)

3)

4)

3)

6)

7

8)

9

Medical & Scientific Literature

US Life Tables

Arias E. United States Life Tables, 2014 (2017). National Vital Statistics Reports, Volume 66, Number 4,
Hyatisville, Maryland: Centers for Disease Control and Prevention, National Center for Health Statistics.

Diabetes and Hypertension

Dailey, G (2011). Overall Mortality in Diabetes Mellitus: Where Do We Stand Today? Diabetes
Technology & Therapeutics. 13: Supplement S65-574.

Engelmann J, Manuwald U, Rubach C, et al. (2016). Determinants of mortality in patients with type 2
diabetes: a review, Rev Endocr Metab Disord. DOIT 10.1007/511154-016-934%-0,

Fisman EZ, Tenenbaum A (eds) (2008). Hypenension and Diabetes. Cardiovascular Diabetology: Clinical,
Metabolic and Inflammatory Facets. Adv Cardiol Basel, Karger, vol 45, pp 82-106.

Franco OH, Steyerberg, EW, et al. (2007). Associations of diabetes mellitus with total life expectancy and life
expectancy with and without cardiovascular disease, Arch Intern Med, 167:1145-1151.

Hansen MB, Jensen ML, Carstensen, B (2012). Causes of death among diabetic patients in Denmark.
Diabetologia. 55:294-30.

Khalil AC, Rouseel R, etal. (2011). Cause-specific mortality in diabetes: recent changes in trend mortality.
Eur J of Preventive Cardiology. 19:374-381.

Leal J, Gray AM, et al. (2009). Development of life-expectancy tables for people with type 2 diabetes. Eur
Heart J, 30(7):834-839,

Milano AF (2001 ). Diabetes Mellitus and Life Insurance, Journal of Insurance Medicine, 33:50-103,

10) Takahashi N, Nakagawa M, et al. (2001). Effect of Essential Hyperiension on Cardiac Autonomic Function

in Type 2 Diabetic Patients. J Am Coll Cardiol. 38(1)232-237.

11) Gudmundsson LS, Johannsson M, Thorgeirsson G, et al. (2005). Hypertension control as predictor of

mortality in treated men and women, followed for up to 30 years. Cardiovasc Drugs Ther. 19:227-235.

12) Franco OH, Peeters A, Bonneux L, de Laet C (2005). Blood pressure in adulthood and life expectancy

with cardiovascular disease in men and women life course analysis. Hypertension. 46:1-7.

13) PubMed Health ADAM Medical Encyclopedia (2018). High blood pressure - adults. December 2018.

Downloaded from: hitps:/medlineplus.gov/ency/article/000468.lum

14) Wei YC, George NI, et al. (2017). Assessing sex differences in the risk of cardiovascular discase and

mortality per increment in systolic blood pressure: a systematic review and meta-analysis of follow-up
studies in the United States. PLOS One. 12{1):£0170218.

15) Westin S, Heath [ (2005). Thresholds for normal blood pressure and serum cholesterol. BMJ.330:1461-

1462.

Life Expectancy Group
shush@LifeExpectancyGroup.com
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Ms. Titina Farris
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Reduced Mobility / Physical Impairments / Chronic Pain

16) DeVivo MI, Savic G, Frankel HL, Jamous MA, Soni BM, Charlifue 5, Middleton JW, Walsh J (2018).
Comparison of statistical methods for calculating life expectancy after spinal cord injury. Spinal Cord,
2018 Feb 12. doi: 10.1038/s41393-018-0067-1.

17) Middleton JW, Dayton A, Walsh A, et al. (2012). Life expectancy after spinal cord injury: a 50-ycar study,
Spinal Cord, 50:803-811.

18) National Spinal Cord Injury Statistical Center (2018). Annual Report: Complete Public Version. Spinal Cord
Injury Model System. Birmingham, Alabama.

19) National Spinal Cord Injury Statistical Center (2018). Spinal Cord Injury (SCI) Facts and Figures ata Glance.
2017 SCI Data Sheet. Birmingham, Alabama.

20) National Spinal Cord Injury Statistical Center (2018). Life Expectancy Caleulator.
https://www.nscisc.uab.eduw/Public_Pages/LifeExp

21) Savic G, DeVivo MJ, Frankel HL, Jamous MA, Soni BM, Charlifue S (2017). Long-term survival after
traumatic spinal cord injury: A 70-year British study. Spinal Cord, 1-8. ePub ahead of print.
doi:10.1038/5¢.2017.23.

22) Shavelle, RM, DeVivo, et al. (2015), Improvements in long-term survival after spinal cord injury?
Archives of Physcial Medicine and Rehabilitation. 96:645-651.

23) Shavelle RM, Paculdo DR, Tran LM, et al (2014). Mobility, continence, and life expectancy in persons with
ASIA [mpairment Scale Grade D Spinal Cord Injuries. Am J Phys Med Rehabil. Mar;94(3):180-191.

24) Grossman S, Porth CM (2013). Porth's Pathophysiology: Concepts of Altered Health States. Ninth
Edition,

25) Anderson LB, Schnohr P, Schroll M, Hein HO (2000). All-cause mortality associated with physical
activity during leisure time, work, sports, and eycling to wark. Arch of Internal Medicine. 160:1621-1628.

26) Coombs N, Stamatakis E, Lee IM (2015) Physical inactivity among older adults: Implications for life
expectancy among non-overweight and overweight or obese individuals. Obes Res Clin Pract. Mar-
Apr:9(2).

27) Katzmarzyk PT, Lee IM (2012) Sedentary behavior and life expectancy in the USA: a cause-deleted life
expectancy analysis. BMJ Open. Jul 9:2(4).

28) Manini TM, Everhart JE, Patel KV, et al. (2006). Daily activity energy expenditure and mortality among
older adults. JAMA, 296:171-1795k

29) Andersson HI (2009), Inercased mortality among individuals with chronic widespread pain relates to
lifestyle factors: A prospective population-based study. Disability and Rehabilitation. 31:1980-1987.

30) Macfarlane GJ (2005). Chronic widespread pain and fibromyalgia: Should reports of increased mortality
influence management? Current Rheumatology Reports. 7:339-341.

31) Macfarlane GJ, McBeth J, Silman AJ (2001). Widespread body pain and mortality: Prospective Population
Based Study. BMJ. 323:14,

Life Expectancy Group
sleush@LifeExpectancyGroup.com
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32) McBeth J, Silman Al, Macfarlane GJ (2003). Association of widespread body pain with an increased risk
of cancer and reduced cancer survival. Arthritis & Rheurnatism. 48:1686-1692.

33) Torrance N, Elliott AM, et al. (2010). Severe chronic pain is associated with increased 10 year mortality.
A cohort record linkage study. European Journal of Pain. 14:380-386.

Scien Methodolo

34) Anderson TW (2002), Life Expectancy in Court: A Textbook for Doctors and Lawyers. Vancouver BC:
Teviot Press.

35) Anderson TW, Marion SA (2005). Estimating mortality rates: the role of propartional life expectancy. J
Insurance Medicine. 37:35-41,

36) Brackenridge RDC, Croxson R (Eds.) (2006). Medical Selection of Life Risks, Fifth Edition. New York:
Palgrave Macmillan, Chapters 4 & 5.

37) Clarke MG, Ewings P, et al. (2009). How accurate are doctors, nurses and medical students at predicting
life expectancy? Eur J Intern Med. 20:640-644,

38) Collett D (2003). Modeling Survival Data in Medical Research, Second Edition. London: Chapman and
Hall,

39) Day SM, Reynolds R, Kush 5J (2016). Extrapolating published survival curves to evidence-based
estimates of life expectancy in cerebral palsy. Dev Med Child Neurol. 57:1105-1118.

40) Day SM, Reynolds R, Kush 8] (2013), Regarding “Life Expectancy Projections Supporting Life Care
Planning." Journal of Life Carc Planning, 12(2):5-7.

4]) Day SM, Reynolds RJ, Kush SJ (2015). The relationship of life expeclancy to the development and
valustion of life care plans. NeuroRehabilitation. 36:253-266.

42) Dickson, DCM, Hardy MR, Waters HR (2016). Actuarial Mathematics for Life Contingent Risks.
International Series on Actuarial Science. Cambridge University Press.

-43) Jones DD (2010). A note on life expectancy and mortality adjustment. American Academy of Economic
and financial experts. Journal of Legal Economics. 17:101-123.

44) Journal of Insurance Medicine. ISSN: American Academy of Insurance Medicine. ISSN: 0743-6661.
http:/fjournalofinsurancemedicine.org/fcode=aaim-site

45) Kahn HA, Sempos CT. (1989). Statistical Methods in Epidemiology (Monographs in Epidemiology and
Biostatistics). Oxford: Oxford University Press.

46) Kush 81, Day S, Reynolds R (2013). Life expectancy for life care planners. Journal of Life Care Planning.
12:31-49.

47) Lew EA, Gajewski J (Eds.) (1990). Medical risks: Trends in mortality by age and time elapsed. New York:
Praesger.

48) Schoen R (1987). Modeling Multigroup Populations (The Springer Series on Demographic Methods and
Population Analysis). Chapter 1.

Life Expectancy Group
shush@LifeExpectancyGroup.com
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49) Singer RB (1992). A method of relating life expectancy in the US population life table to excess mortality,

I Insur Med. 24:32-41.

50) Singer RB (2005). How to prepare a life expectancy report for an attorney in a tort case. J Insur Med.
37:42-51.

51) Strauss DJ, Day S, etal. (2000). An analytic method for longitudinal mortality studies. Journal of Insurance
Medicine, 32:217-225,

52) Strauss DJ, Shavelle R (1998). Life expectancy of persons with chronic disabilities. Journal of Insurance
Medicine, 30: 96-108.

53) Vachon P, Sestier F (2013). Life expectancy determination. Phys Med Rehabil Clin W Am. 24:539-551.

54) Vachon PJ, Shavelle RM (2005). Estimation of future mortality rates and life expectancy in chronic
medical conditions. Journzal of Insurance Medicine, 37:20-34.
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U.S. Life Expectancy

Age
0
10
20
30
40
50
60
70
80
90
100

Arias E (2017). United States Life Tables, 2014. Mational Vital Stalistics Repors,
Valume 68, Number 4. Hyatisville, Maryland: Centers for Disease Confrol and Prevention,

Male

76.5
67.1
57.3
48.0
38.8
29.8
217
14.5

8.4

4.1

2.1

Mational Canter for Health Statistics.

L Exprevancy Group

Female

81.3
71.8
61.9
52.2
42.6
33.4
24.7
16.7

9.8

4.9

2.3



M. Titina Farvis
Page 10

Spinal Cord Injury Comparison
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Scott J. Kush

Contact Information Life Expectancy Group, 101 Jefferson Drive, Menlo Park, CA 94025
Phone (650) 387-7972
Fax (650) T45-1034
skush@LifeExpectancyGroup.com

Education MD Medicine Stanford University, School of Medicine 2004
JD Law Stanford University, School of Law 2000
MPH Public Health San Diego State University 1995
BS Biochemistry University of Californiz, San Diege 1992
BA Psychology University of California, San Diego 1992
Present Position 2009 - current Medical Researcher/Consultant
Life Expectancy Group Menlo Park, California
Employment 2006 — 2009 Medical Researcher/Consultant
Life Expectancy Project {Strauss & Shavelle Inc.) San Francisco, California
2005 - 2006 Physician Health Care Utilization Review
Physician based Medical Management Menlo Park, California
2005 Instructor
American River College Secramento, California
2000 - 2005 Project Developer — Enterprise Services, Education
Sun Microsystems Menlo Parx, California
2003 - 2004 Management Consultant
Boston Consulting Group San Francisce, California
19982003 Residential Computer Consultant
Stanford Academic Computing Stanford, California
1997 - 2003 Speclal Projects Lead/Multimedia Developer
Stanford School of Medicine Stanford, California
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1997 - 2001, 1988 - 1992 Teaching Assistant
Stanford: Venture Capital, Corporate Finance, and Intro to Economics
UCSD:  Genetics, Nuirition, Intro fo Psych, Drugs & Behavior, and Electrochemistry

1992 - 1996 Instructor

Kaplan Educational Services San Diego, California
1992 Research Associate

DepoTech Ine. San Diego, California
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Scott J. Kush, MD JD MPH Deposition and Trial Testimony

Deposition Testimony

July 30, 2007

August 24, 2007

November 14, 2007

February 8, 2008

April 9, 2008

August 15, 2008

December 9, 2008

January 6, 2009

January 28, 2009

February 4, 2009

April 16, 2009

June 11, 2009

Stewart v. Welch Community Hospital, et al.; West Virginia U.S.
No. 06-C-151-M
Stephen New (Law Office of Stephen New; Beckley, West Virginia)

H. Christine Gregory, deceased v. GHA, et al.; Cincinnati, Ohio
No. A0602988
Joel L. Peschke (Triona, Calderhead & Lockemeyer; Cincinnati, Ohio)

Ecxford v. City of Zion, et al.; County of Lake, lllinois
No. 051855
Gerard W. Cook (O’Halloran Kosoff Geitner & Cook, LLC; Northbrook, Ilinois)

Ecexford v. City of Zion, et al.; County of Lake, Illinois
No. 051855
Gerard W. Cook (O'Halloran Kosoff Geitner & Cook, LLC; Northbrook, [llinais)

Roy Skinner v. Florida Power and Light Company; Tampa District Office, Florida
No. 82-000141JEM
Timothy A. Dunbrack (Kelley Kronenberg Attorneys at Law; Orlande, Florida)

Danicl Budd, et al. v. Edward Schuesser, MD, et al.; Warren County, Missouri
No. 06 AU-CC00055-01
Edward Clausen (Carson & Coil, P.C.; Jefferson City, Missouri)

Estate of 1da McQueen v. Earline Drumgoole, et al..; County of Alameda, California
No. HP 05 237 122
James Reed (Nichols, Catterton, Downing & Reed, Inc.; Lafayette, California)

Kenneth Taylor, et al. v. Michael Schmerler, MD et al.; Hamilton County, Ohio
No. AD606042
Joel L. Peschke (Triona, Calderhead & Lockemeyer; Cincinnati, Ohio)

Ivonne Guerrero, et al. v. County of San Benito; County of San Benito, California
U.S. District Court Case No. C08-00307 PVT
Michael C. Serverian (Rankin, Landsness, Lahde, Serverian, & Stock; San Jose, CA)

Rodney F. Gimpel v. Kadlec Medical Center et al.; Benton County, Washington
No, 07-2-03128-3
Felix Luna (Peterson Young Putra; Seattle, WA)

Renate Herrera v. Best Buy Company; Harris County, Texas
Mo. 2008-00818
J. Daniel Woodall (Gauntt, Earl & Binney, LLP; The Woodlands, TX)

James Olliphant, Sr., et al. v, Nissan Motor Co., LTD, et al.
No. 312567
John Gersch (Rodriguez, Ghorayeb & Gersch, LLP; Dallas, TX)

|
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June 17, 2009

July 16, 2009

January 21, 2010

February 15, 2010

July 26, 2010

July 30, 2010

September 16, 2010

September 21, 2010

Movember 3, 2010

MNovember 9, 2010

January 14, 2011

March 22, 2011

April 4,2011

Bridgette Jeffries v. United States of America
No. CO8-1514RSL
Jeffrey Sullivan (U.S. Department of Justice, WA)

Ivon Toe, et al. v. Cooper Tire and Rubber Company, et al,
WNeo. CL 106914
Stephen A. Rothschild (Shumaker, Loop & Kendrick, LLP; Des Moines, 1A)

Mary E. O'Neal, et al. v. Forest Park Hospital Corp., et al.
No. 0722-CC00939
J. Thaddeus Eckenrode (Eckenrode-Maupin; 5t. Louis, MO)

Sebastian Rinelli, et al. v, Danbury Hospital, ct al.
No. DBD-CV-07-6000490-5
Edward W. Mayer, Jr (Danaher, Lagnese & Sacco, P.C.; Hartford, CT)

Vivian Fisher, et al. v. United States of America
No. CO8 5146 BHS
Priscilla T. Chan (U.S. Department of Justice; Seattle, WA)

Kathy Profitt, et al, v. DaimlerChrysler Corp., et al.
No. CV-03-512980
Kevin M. Young (Tucker, Ellis & West LLP; Cleveland, OH)

Lynette Wells v. Kaiser
No. 9873
George F. Clause (Hayes, Seott, Bonino, Ellingson & McLay: Santa Clara. CA)

James W. Walker v. Cleveland Clinic Health System
No. CV-08-655236
George M. Moscarino (Moscarino & Treu LLP; Cuyahoga County, CA)

Roger Taylor v. Kathryne Rupley et al.
No. 09CE CG 02319 AMS
Kevin M. Smith (Bradley, Curley, Asiano, Barrabee & Gale, PC; Fresno, CA)

Peggie Bacon-McDaniel v. Kaiser Foundation Hospitals
Ram Fletcher (Bohn & Bohn, LLP; Santa Clara, CA)

Erica Morataya v. City of Bakersfield
No. 8-1500-CV267729-WDP
Michael L. O'Dell (Clifford & Brown, PC: Bakersfield, CA)

John Curtis v, Stuart A. Nerzig
No. AAN-CV-08-3007001-8
Jonathan A. Kocienda (Danaher, Lagnese & Sacco, CT)

John Cox, et al, v. Tom Ivey, MD et al.
No. A 0810744
Joel L. Peschke (Triona, Calderhead & Lockemeyer; OH)
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April 26, 2011

May 6, 2011

June 20, 2011

June 21, 2011

August 12, 2011

August 27, 2011

December §, 2011

April 17,2012

May 17,2012

June 4, 2012

June 11,2012

July 9, 2012

Estate of Lalone et al. v. Riedstra Dairy Lid. et al.
No. 07-914-NH
C. Zachary Vaughn (Patton & Ryan, LLC; SL. Joseph, MI)

Carol Ropella et al. v. Red Cedar Medical Center et al.
No, 10CV93
Carolin J. Nearing (Geraghty O'Loughlin & Kenney, P.A.; Dunn County, WI)

Alison Skamangas v. Valley Care Health System, et al.; County of Alameda, CA
No. VG09438029
David Lucchese (Galloway, Lucchese, Everson; Walnut Creek, CA)

Donald E. Koehne et al. v. American Multispecialty Group, Inc,, et al.; 5t. Louis, MO
No. 22052-08776
J. Thaddeus Eckenrode (Eckenrode Maupin; St. Louis, MO)

Micholas Onofrio v. City of Riviera Beach; Palm Beach County, FL
No. 50 2010 CA 019126 MB AJ
Lonniell Olds (Olds, Stephens & Harper; West Palm Beach, FL)

L'Heureux v. Maine Medical Center, et al.; Cumberland, ME
No. CV-008-191
Philip M. Coffin 11l {Lambert Coffin; Portland, ME)

Castro-Reyes v. United States of America; Southern District of California
No. 10-cv-1559-1EG-IMA
Stephen L. Waldman (Law Offices of Stephen L. Waldman; San Diego, CA)

Zechariah Bonner v. Woodland Women's Health et al.; Hartford, CT
No. HHD CV 08 502113318
David A, Haught (Cooney, Scully and Dowling; Hartford, CT)

Robert Rodriguez v. JLG Industries, Inc., Oskosh Corp, et al.; U.S. District Ct, CA
No. 2:11-cv-04586
Susan E. Foe (Dryden, Margoles, Schimaneck & Wertz, CA)

Bruce Beard, et al. v. Emad Mahmoud Hasan ¢t al.; Boone County, MO
No. 09BA-CV03578
R. Max Humphreys (Ford, Parshall & Baker, MS)

Pauline Gogol v. Mills Peninsula Health Services, et al.; San Mateo County, CA
Na. CTV 509469
Cyrus A, Tabari (Sheuerman, Martini, & Tabari; San Jose, CA)

Tucker v. Kaiser Foundation Hospitals et al.; Los Angeles, CA
No. ARB
Cyndi Douglass (La Follette, Johnson, De Haas, Fesler & Ames; CA)
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August 28,2012

September 11,2012

September 19, 2012

December 7, 2012

December 12, 2012

January 21, 2013

June 24, 2013

Tuly 19, 2013

July 22, 2013

August 15, 2013

September 13, 2013

October 7, 2013

December 23, 2013

Zion Emerson v. Alta Bates Medical Center, et al.; County of Alameda, CA
No. RG094747
Sukhwinder K. Bajwa (Galloway, Lucchese, Everson; Walnut Creek, CA)

J. Jacobs and A. Jacobs v, Sacramento Regional Transit District, et al.; Sacramento, CA
No. 34-2008-00028013
Tim Spangler (Sacramento Regional Transit District, CA)

Green v. Damnall, et al.; Shawnee County, K§
No. 11C379
N. Larry Bork (Goodell Stratton Edmonds & Palmer, KS)

Joann R. Kay, et al. v. Harper Excavating, Inc., et al.; Juab County, UT
Nao. 100600079
Terry M. Plant (Plant, Christensen & Kanell, UT)

Takaria Hosea v. Long Beach memorial Med Center, etal.; San Bemmardino Cty, CA
No. CIVDS1112997
Louis H. DeHaas (LaFollette Johnson, CA)

David S. Gronik v. Susan Balthasar, et al.; US District Court, Northern District of CA
No. 10-CV-954
Timothy Bascom (Bascom, Budish & Ceman, 5.C., WI)

James Diaz v. Sutter Memorial Hospital, et al.; Superior Court, Sacramento, CA
No. 34-2009-0005603 |
Larry Thornton (LaFollette, Johnson, DeHaas, Fesler, & Ames)

Zaya Carter v. United States of America; US District Court, Eastern District, PA
No. 11-6669
Richard Bernstein (US DOJ, Eastern District of Pennsylvania)

Sanjiv Barse v. San Gorgonia Memorial Hospital, et al.; Superior Court, Riverside, CA
No. RIC10019685
Alphonsie Nelson (Watten. Discoe. Bassett. & McMains)

Becky S. Anderson v. Central Washington Health, etal,; Superior Court, WA
No. 12-2-17928-0 SEA
Jerry R. Aiken (Meyer, Fluegge & Tenney, P.5.)

Brian M. Stoedter v. BNSF Railway Company; Rock Island Cry, IL
No. 10L 157
Stephen J. Heine (Heyl, Royster, Voelker & Allen)

Woodrow Gruninger v. Sabitha Srinivasan Schgal, MD et al.; Los Angeles, CA
No. BC401650
Michael A. Dembicer (Lewis Brisbois Bisgaard & Smith LLP)

Gilberto Rebollar v. LA Cry Metropolitan Transportation; County of Los Angeles, CA
No. BC421357
William J. Glazer (Veatch Carlson, LLP)
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December 31,2013  Tenaya Strand v. Memaorial Medical Center, Modesto etal.; County of Stanislaus, CA
No. 648369
Larry Thornton (La Follette, Johnson, DeHaas, Fesler, & Ames)

February 21,2014 Taja Allen v. The Regents of the University of California.; County of Sacramento, CA
No. 34-2011-00104589
Kat Todd (Schuering Zimmerman & Doyle)

March 7, 2014 Aidan Lee v. Jolene Caruso-Soares.; County of Santa Clara, CA
No. 112CV227044
Stephen L. Dahm (Cesari Werner and Moriarty)

June 12, 2014 Martha O. Cahan v. D.D. Real Estate Holdings & Travelynx Inc.; Brevard County, FL
MNo. 05-2012-CA-0389%94
Cary ™. Bos (Kubicki Draper)

August 21,2014 Nicolas Mercado et al. v, Kaiser Foundation Hospital; County of Los Angeles, CA
MNo. BC512365
Brenda Ligorsky (Carroll, Kelly, Trotter, Franzen, McKenna, & Peabody)

August 29, 2014 Caryl Harrison v. Derek A, Taggard, MD., et al.; County of San Francisco, CA
No. CGC-12-524952
David J. Van Dam (Schuering Zimmerman & Doyle, LLP)

November 13, 2014 Victoria Adarmes v. David Klain MD, et al.; Superior Court California, Cty of Stanislaus
No, 677305
Daniela P. Stoutenburg (Dummit, Buchholz & Trapp)

November 19, 2014  Isabella Palacio v. United States of America; District Court for the ED of California
No. 2:13-CV-01012-JAM-CKD
Thomas J. Doyle (Schuering Zimmerman & Doyle)

November 25, 2014 Jose Sanchez v. James Gatrost, et al.; Superior Court of CA, County of Los Angeles
No. BC506397
Scott Mizen (Veatch Carlson, LLP)

December 4, 2014 Alan Hoskins v. Michael James Shannon, et al.; Weber County, UT
No. 130904254
C. Ryan Christensen (Siegfried & Jensen)

January 7, 2015 Manuel Gonzalez Lopez et al. v. Preston Pipelines, et al.; Alameda County, CA
No. HG13699138
Joshua S. Goodman (Goodman Neuman Hamilton, LLP)

March 24, 2015 Julian Albarado et al. v. James Babcock, Ahern Rental, et al.; Orange County, CA
MNo. 30-2012-00604351-CU-PP-CIC
Jorge Martinez (Taylor Anderson, LLF)

April 6, 2015 Jodie Bullock v. Philip Morris USA, Inc. et al.; US District Court, Central Dist. of CA
No. 2:14 cv 01258 DSF (IC)
Patrick Gregory (Shook Hardy & Bacon LLP)
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May 12, 2015

May 19, 2015

July 30, 2015

August 18, 2015

August 27, 2015

September 2, 2015

September 3, 2015

September 10, 2015

September 15, 2015

September 22, 2015

October 22, 2015

December 15, 2015

January 7, 2016

A. Sharma v. Dignity Health et al.; Superior Court of CA, County of Sacramento
No. 34-2013-00138981
Patrick Lanius (Lanius & Associates)

A. Haywood v. Bethesda Memorial et al.; Circuit Court of FL, Palm Beach County
No. 2012 CA 007494 AN
Steven M. Lury (Sonneborn, Rutter & Cooney)

I. Hernandez v. Tenet California et al.; Superior Ct of CA, County of San Luis Obispo
No. 14CVPO083
Stephanie Bowen (Hall, Hieatt & Connely)

Jacqueline Clinton v. Kaiser Foundation; Folsom, CA
No, 12699
Mark Muro (Muro & Lampe)

Booker Page v. Mark Dawson, Desoto Cab, et al.; San Francisco, CA
No. CGC-14-537297
Amy Maclear (Gordon & Rees)

Gawronski et al. v. Andrew Nelson MD, et al.; Sauk County, WI
No. 13-CV-240
Michael Luebke (Gingras, Cates & Luebke)

Un Suk Guemnsey v. Sammut Brothers Development, et al.; Monterey County, CA
No. M126693
James D, Biernat (Biernat Law Group)

Reyes Flores v, New Mexico Dept of Trans,, et al.; County of Santa Fe, NM
No. DI01-CV-2013-00632
John Anderson (Holland & Hart)

Carolin Baker v. Mercy Hospital Anderson, et al.; Hamilton County, OH
No. A1400720
Joel L. Peschke (Calderhead, Lockemeyer & Peschke)

Burton and Kincaid v. Florida Hospital Orlando, et al.; Orange County, FL
No. 2011 CA 014421-0
J. Charles Ingram (Estes, Ingram, Foels & Gibbs P.A.)

Powell v. Joel Kahn MD, et al.; County of Solano, CA
No. FCS042540
Kevin Smith (Bradley, Curley, Asiano, Barrabee, Abel & Kowalski, P.C.)

Ruiz v. Willowglen Academy, et al.; Stephenson County, IL
No. 12L 3
Sheila M. Osei (Kaopka Pinkus Dolan)

Reed v. UCLA Medical Center, et al.; County of Los Angeles, CA
No. 8C116173
Benjamin R. Minkow (Law Offices of David J. Weiss)
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January 21, 2016

July 8,2016

August 12,2016

September 1, 2016

October 7,2016

October 20, 2016

October 21, 2016

October 25, 2016

December |, 2016

January 6, 2017

February 22, 2017

February 23, 2017

March 3, 2017

Graham v. Stormont-Vail Healthcare, et al.; Shawnee County, KS
No. 2012-CV-1079
Nathan D, Leadstrom (Goodell Stratton Edmonds & Palmer)

Gutierrez v. Le, Mandel, et al.; County of Orange, CA
No. 30-2015-00797352-CU-MM-CIC
Michael C. Ting, Esq. (Schmid & Voiles)

Lingenfelser v. United Parcel Service, et al.; Camden County, NJ
MNo. L 735-15
Roman T. Galas, Esq. (Ansa Assuncao LLP)

Johnson v. The Christ Hospital, et al.; Hamilton County, OH
No. A1501878
Joel Peschke, Esq. (Calderhead Lockemeyer & Peschke Law Office)

E.R. vs. Sutter Davis Hospital, et al.; District Court, East District of CA
No. 2:14-2053 WBS CKD
Larry Thornton, Esq. (La Follette, Johnson, DeHaas, Fesler, & Ames)

Cordero v, Anhalt.; Superior Court, San Mateo County, CA
No. CIV536193
Jon A. Heaberlin, Esq. (Rankin Stock Heaberlin)

Breanna Romero v. Robert Prada, et al.; Superior Court, Imperial County, CA
No. ECU08320
James Brown, Esq. (Law Office James Matthew Brown APLC)

James Mayfield v. Tvan Orozco, et al.; U.S. District Court, Eastern District, CA
No, 2:13-CV-02499-]AM-AC
Robert F. Tyler, Esq. (Wilke, Fleury, Hoffelt, Gould & Birney, LLP)

William Baxter v, Dignity Health, et al.; District Court, Clark County, NV
No. A-13-687208-CF
Chad Couchot, Esg. (Schuering Zimmerman & Doyle LLF)

Dawn & Cree Miller v. Sutter Amador Hosp. etal.; Sup. Ct, Cty of Amador, CA
No. 13-CV-8253
Kevin Smith, Esq. (. Supple Law, P.C.)

Perez v, MultiCare Health System, et al;, Sup. Court, County of King, WA
No. 15-2-18647-7 SEA
James B. Meade Jr., Esq. (Fain Anderson Vanderhoef)

Perez v. City of Anaheim et al.; Sup. Court, County of Orange, CA

No. 30-2015-00807504

Jade Tran, Esq. (Wood Smith Henning & Berman LLP)

Woods v. Ralph Prezioso, Jr MD et al.; Sup. Court, 1.D. of Hartford, CT

No. HHD-CV-13-6043250-8
Gina M. Hall, Esq. (Morrison Mahoney LLP)
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March 14, 2017

April 7, 2017

April 12,2017

April 14,2017

May 4, 2017

May 11, 2017

May 19, 2017

August 22, 2017

August 25, 2017

September 26, 2017

MNovember 6, 2017

February 15, 2018

February 28, 2018

York v. Trader Joe's Company, Inc. et al.; Sup. Court, WA
No. 152 00024 9
Ted Buck, Esq. (Frey Buck P.S.)

Ledesma, et al. v. Joyce Anne Stotz, et al.; Sup. Court, Cty of Riverside, CA
No. INC1302238
Janice Walshok, Esq. (Tyson & Mendes)

MecFarlane v. Urbana Tahoe. et al.; Sup. Court, Cty of El Dorado, CA
No. SC20150085
David Hunt, Esq. (Anderson, McPharlin & Conners LLP.)

Sanchez v, County of San Bernardino.; Sup. Court, Cty of San Bernarding, CA
Ne. CIVDS 1309504
Robert 5. Rubin, Esg. (Law offices of Norman R. Nadel)

Tobin v, Scripps Health, etal.; Sup. Court, Cty of San Diego, CA
No. 37-2016-00004 169-CU-MM-CTL
Samuel R. Crockett, Esq. (Doyle, Schafer, McMahon LLF)

Richards v. Palo Verde Healthcare, et al.; Sup. Court, Cty of Riverside, CA
No. PSC1600219
Jeffery W. Grass, Esq. (Davis, Grass, Goldstein & Finlay)

Androlia v. Entertainment Center LLC, et al.; Sup. Court, Cty of Los Angeles, CA
No. BC534479
Kate Stimeling, Esq. (Riley Safer Holmes & Cancila LLP)

Nisley v. Bay Imaging Consultants, et al.; Sup. Court, Cty of Alameda, CA
No. RGI5796088
Lisa T. Ungerer, Esq. (Rankin, Sproat, Mires, Reynolds, Shuey & Mintz)

Davis v. Lifemark Hospitals of Florida, et al.; Miami-Date County, Florida
No. 2016-019843-CA-01
James C. Sawran, Esq. (McIntosh Sawran & Cartaya, P.A.)

Quezada v. Kaiser Foundation Hospitals, et al.; Miami-Date County, Florida
No. 14465
David Rubaum, Esq. (Reback, McAndrews, Kjar, Warford & Stockalper LLP)

Arteaga v. Fresno Community Med Ctr, et al.; Sup. Court, County of Fresno
No. 13CECG03906
William White, Esq. (White Canepa LLP)

Gonsalves v. Machado et al.; Sup. Court, County of Sacramento
No. 34-2014-00167270
Bruce Salenko, Esq. (Low McKinley Baleria & Salenko, LLP)

Ingle v. Dignity Health et al.; Sup. Court, County of Sacramento
No. 34-2015-00178462
Barry Vogel, Esqg. (La Follette Johnson De Haas Fesler & Ames)
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March 13, 2018

March 28, 2018

April 4, 2018

May 2, 2018

June 14, 2018

July 19, 2018

August 15,2018

August 30, 2018

September 11, 2018

October 30,2018

November 20, 2018

Frances Durbin v. Gustavo Barajas et al.; Sup. Court, County of Los Angeles
No. BC655001
Ashley R. Morris, Esg. (Wilson Elser Moskowitz Edelman & Dicker, LLP)

Antoinette Satchel v. Sacramento RTD et al.; Sup. Court, County of Sacramento
No. 34-2014-00171169
Timothy S. Spangler, Esq. (Sacramento Regional Transit District)

Littlejohn v. Intown Suites Piedmont, LLC; Sup. Court, County of Fulton, Georgia
No. 13EVD18439
Jake Daly, Esq. (Freeman, Mathis & Gary)

Aki v. Dr. Alfred Roland Lonser, MD, et al.; Sup. Court, 3" Judicial District, Alaska
No. 3AN-17-04308 CI
Chester D. Gilmore, Esq. (Cashion Gilmore LLC)

Licciardi v. Lutheran Hospital Assoc., et al.; District Court, Colorado
No. 16-cv-3000-RBJ
Andrew C. Efaw, Esq. (Wheeler Trigg O'Donnell LLP)

Steadman v. Shawn P. McManus, DO, et al.; 4™ Judicial District Court, Utah
Mo. 160400870
Kurt M. Frankenburg, Esq. (Frankenburg Jensen)

England v. Dignity Health, et al.; Sup. Court, Yolo County, CA
No. CVPO-2017-1027
Sarah C. Gosling (Schuering Zimmerman)

Gutierrez v. Santa Rosa Memorial Hospital, et al.; District Court, Northern District of CA
Mo. 3.16-cv-02645-5I
Diana Kaempfer (La Follette, Johnson De Haas, Fesler, & Ames)

Brantley v, UPS Ground Freight, et al.; District Court, Eastern District of Arkansas
No. 3:16-CV-352 (DPM)
Robert Cox (Glassman, Wyatt, Tuttle, & Cox, PC)

Hemandez v, Kaiser; San Francisco, CA
Arbitration
John S. Simonson (Hayes Scott Bonino Ellingson Guslani Simonson & Clause LLP)

Aurelia Rivas v. Kaiser Foundation Health Plan, Inc., et al.

Arbitration
Gillian N. Pluma {La Follette, Johnson, DeHaas, Fesler & Ames)
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Trial and Arbitration Testimony

June 7, 2007 Ryan Todd Schweizer v. The City of Fredericton et al.; New Brunswick, Canada;
No. F/C/533/02
Barry Spalding (Barry Spalding Lawyers; Saint John, New Brunswick)

August 30, 2007 Stewart v. Welch Community Hospital, et al.; WV
No. 06-C-151-M
Stephen New (Law Office of Stephen New; Beckley, West Virginia)

January 7, 2009 Kenneth Taylor, et al. v. Michael Schmerler, MD et al.; Hamilton County, OH
No. AB606042
Joel L. Peschke (Triona, Calderhead & Lockemeyer; Cincinnati, Ohio)

September |5, 2009 Bianchi v, Salazar Equipment Co., Inc., et al.; Santa Clara, CA
No. 1-08-CV 104548
John Simonson (Hayes Scott Bonino Ellingson McLay, LLP; Redwood Shores, CA)

September 30,2009 Bridgetie Jeffries v. United States of America; Seattle, WA
No. COB-1514 RSL
Jeffrey C. Sullivan (U.S. Department of Justice, WA)

September 16,2010 Lynette Wells v.. Kaiser; Santa Clara, CA
No. 9873
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Life Expectancy Group

[650) 387-7972
www.LifeExpectancyGroup.com

Fee Schedule

January 2018

Initial Review 5600 per hour

This typically includes: A review of the records, research and analyses, and a discussion of the
case. This initial review may require up to 8 hours for a review of records and up to an additional
5 to 8 hours for research and analyses. If the work is expected to take longer - we will call you
ghead of time.

We welcome your continued updates as a case progresses. We do not charge for phone calls
unless they last 20 minutes or longer.

Report  $600 per hour
If requested, we will prepare 2 formalized report. Please note that we never write a report
without consulting you first. A full report typically requires between 4 and 8 hours,

Deposition & Trial Testimony $600 per hour
Deposition preparation can require up to 8 hours, This includes reviewing the case and preparing
for cross examination.

Trial preparation typically requires between 5 to 10 hours. This includes reviewing the case,
producing helpful exhibits, and preparing for cross examination.

For travel we bill at $600 per hour and all fecs are capped at $6,000/day.
We insist on flying coach.

We ask that you please notify ug, as soon as possible, of any motions filed that address, in any
way, our involvement as an expert in the case. This will enable us 1o respond to these motions
appropriately (via affidavit).

Our FEIN #is 27-1587321

Please make payment to:
Life Expectancy Group
101 Jefferson Drive
Menlo Park, CA 94025

109



EXHIBIT “4”



December 18, 2018

Chad C. Couchot, esq.

Schuering, Zimmerman & Doyle, LLP
400 University Avenue

Sacramento, CA 95825

RE: FARRIS VERSUS RIVES
Dear Mr. Couchot:

Per your request, | reviewed this matter to rebut the opinions of Dr. Justin Willer and to
comment on the cause of Titina Farris" injuries.

My qualifications to offer an opinion are detailed in my attached Curriculum Vitse. 1 am a
physician licensed to practice medicine in the State of California. | earned a medical degree
from UC San Diego in 1972, From 1973 to 1976 | attended residencies in internal medicine and
neurology at the University of California, San Francisco Hospitals. From 1976 10 1978, | was a
fellow at the National Institutes of Health in Neuromuscular Disease and served as a lieutenant
commander in the United States Public Health Service. [ am board certified in internal medicine,
neurology, electrodiagnostic medicine and sleep medicine. | have practiced neurology for nearly
40 years and I have been on the adjunct clinical faculty at Stanford School of Medicine since
1978. |1 am currently an adjunct clinical professor at Stanford University School of Medicine and
have active privileges as attending physician at the Palo Alto Veterans Administration Hospital.

1 have extensive experience in diagnosing and treating patients with peripheral neuropathy,
having completed & fellowship in peripheral nerve and muscle disease and being board certified
in electrodiagnostic medicine. In addition, 1 have conducted independent research in the area of
diabetic neuropathy and 1 have published several papers in that area. [ was Director of the
Stanford Neuromuscular Laboratory for five years and have performed and reviewed hundreds of
peripheral nerve biopsies.

~ My publication history is included in my attached CV. My fee schedule is attached as is also a
statement of my court and depaosition testimony in the past 4 years.

With respect to this matter, | have reviewed extensive medical records including those of
Advanced Onthopedics and Sports Medicine, Desert Valley Therapy, the medical records of Dr.
Naomi Chaney, St. Rose Dominican Hospital records, and records of Dr. Beth Cheng, and the
report of plaintiff”s expert Dr. Justin Willer.
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RE: FARRIS, Titina
December 18, 2018

Page 2

My review of the records has revealed the following pertinent facts: Ms. Farris has longstanding
diabetes mellitus, which, according to her physician, historically been “poorly controlled™ and
“the patient continues to engage in dietary indiscretion”.

Her history of diabetes mellitus is recorded in the 09/16/14 office note of Dr. Naomi Chaney. At
the time, her symptoms included foot pain as a result of her diabetic neuropathy. [n 2014, a year
prior 1o the events in question, Ms. Farris was treated with substantial amounts of oral narcotics
in the form of Norco and was also taking gabapentin for nerve pain,

In her intake questionnaire in her visits to the orthopedists, she in her own hand describes“nerve
pain” ... “since 2012".

With respect to her hospitalization in 2015 and her clinical care therein, | believe that the
attending physicians are correct in that she most likely did suffer what is termed critical care
neuropathy, a poorly understood, but well recognized sensory and motor neuropathy which can
be precipitated by prolonged critical care status and which may have been exacerbated by her
underlying and longstanding diabetic peripheral neuropathy.

I find that the report of Dr. Willer, plaintiff’s expert neurologist, is lacking in that he fails to
acknowledge Ms. Farris's pre existent diabetic neuropathy as a significant factor in her current
disability. Her preexistent history of severe diabetic neuropathy required narcotic medication,
and gabapentin, a medication commonly used to treat nerve pain. Most of Dr. Chaney's office
visit notes before and after August 2015 mention the diabetic neuropathy and poor control of
blood sugars. In the section of Dr. Willer's report regarding reviewed materials, he
acknowledges that the records of Advanced Orthopedics and Sports Medicine from 07/02/14,
11/25/14, and 05/05/15 indicate a history of “diabetic neuropathy,” but he does not comment as
to the severity of the problem, which required narcotic medication and consultation. In addition,
he did not mention that following the events in the summer of 2015 when she underwent her
hemia surgery and ICU hospitalization, she continued to engage in dietary indiscretion and
continued to have neuropathic pain.

For example, the 04/26/17 office note of Dr. Naomi Chaney notes that the patient continues to
have neuropathic pain. She says: “I have explained this is in part related to diabetes.” She notes
that the patient continued to have poorly controlled diabetes.

Based on my education, training, and experience and review of the pertinent documents, I have
reached the opinion that Ms, Farris suffered from a significant painful disbetic neuropathy prior
to the events of August 2015 and that this was in part duc to her poorly controlled diabetes,
which continues to the present time.

112



RE: FARRIS, Titina
December |8, 2018
Page 3

It is my opinion that it is more likely than not that she will continue to have painful diabetic
neuropathy and that this characteristically and typically worsens with time in terms of disability
due 1o pain, weakness, and impaired sensation, often accompanied by gait imbalance.

None of these facts are considered by Dr. Willer in his report.

Furthermare, it is my opinion that a substantial portion of her current disabilities and pain are
related to her underling neuropathy in addition to her critical care neuropathy.

All the opinions offered in this report are offered 1o a reasonable degree of medical probability.

‘/'(%{LL Mj AN @z—”/r_
Bruce T. Adomato, M.D.
Adjunet Clinical Professor of Neurology
Stanford School of Medicine
Palo Allo Neurology
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Chad C, Couchot, Esq.

12/19/18

SCHUERING ZIMMERMAN & DOYLE, LLP
400 University Avenue

Sacramento, CA 95825-6502

Dear Mr. Couchot
RE: Titina Marie Farris

I was retained by your office as a Board Certified Physical Medicine and Rehabilitation
(PMR) physician expert. You requested 1 review the Life Care Plan (LCP) authored by Dr.
Alex Barchuck and attest to any separate and divergent opinions I may hold. In
preparation I reviewed the LCP document and also Titina Marie Farris medical records
provided by your office.

I maintain a current full time clinical and prior academic medicine practice within

the specialty of Physical Medicine and Rehabilitation as a healtheare provider for disabled
individuals including but not limited to those with critical illness polyneuropathy. I am a
qualified rehabilitation medical expert due to my professional training and clinical
experience. I have not examined Ms, Farris notwithstanding | reserve the possibility my
opinions may evolve if the opportunity to examine her availed itself. Based upon the
documents | reviewed listed below I am confident in submitting an opinion of her future
medical and rehabilitation care. My opinions are expressed below and within a separate
LCP document jointly prepared with Sarah Larson, RN.

ADVANCED ORTHOPEDICS SPORTS MEDICINE
ALEX BARCHUCK, M.D.'S LCP evaluation

BARRY RIVES, M.D.

BESS CHANG, M.D.

CARE MERIDIAN (MEDICAL BILLING
CTE STONE RE RECORDS FOR REVIEW
DAWN COOK'S LIFE CARE PLAN
DESERT VALLEY THERAPY

DR, CHANEY

DR. HAMILTON

DR.STEVEN Y. CHINN MEDICAL BILLING
ELIZABETH HAMILTON, M.D.

JUSTIN WILLER, M.D.'S REPORT
LAPAROSCOPIC SURGERY OF NEVADA
PATRICK FARRIS

PHOTOGRAPHS OF PLAINTIFF

ST. ROSE DOMINICAN - SIENA CAMPUS
ST. ROSE DOMINICAN HOSPITAL
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The following are the list of diagnosis Dr. Barchuck documented following his
clinical examination of plaintiff:

*Ms, Titina Marie Farris is a 55-year-old married female with history of a perforated
viscus with intra-abdominal sepsis with numerous sequelae who was seen at Kentfield
Rehabilitation & Specialty Hospital on 3/20/2018 at which time a history was obtained and
a physical examination was performed”.

1. Reducible ventral hernia

2. Bilateral hand Dupuytren’s Contracture

3. Probable bilateral Carpal Tunnel Syndrome

4. Probable left rotator cuff tendonitis

5. Chronic left heel stage 3 decubitus

6. Situational depression, anxiety and sleep disturbance

7. Viscus perforation with intra-abdominal sepsis status post exploratory laparotomy and
removal of prosthetic mesh O

8. Acute respiratory failure status post tracheostomy placement [

9. History of incarcerated incisional hernia status post laparoscopic repair with mesh
10. Encephalopathy secondary to sepsis and medications U

11. Acute blood loss anemia O

12. Acute Kidney injury O

13. Neuropathy from prolonged immobilization O

14. Severe sensory loss and motor weakness below the knees bilaterally involving the Tibial
and Peroneal nerves O
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15. Right ankle contracture with bilateral foot drop O

16. Weight gain [

18. Chronic neuropathic musculoskeletal myo-fascial pain O

19. High fall risk O

20. Impaired mobility and ADL status [

21. Impaired avocational status [

Based upon my independent review of Ms. Farris medical records I agree in
general with Dr. Barchuck’s diagnosis. However, the medical records I
reviewed support my conclusions that several medical problems were pre-
existing or unrelated to surgery

1.

Ventral hernia- Pre-existing condition

2. Bilateral Dupuytren contracture- May be inherited and develops more commonly

11.

12

14.

15.

within diabetic patient population. Dupuytren is unrelated to her procedure and
surgical complications

Probable Carpal Tunnel Syndrome- Unconfirmed. Pre- existing related to diabetic
polyneuropathy

. Probable left rotator cuff tendonitis- Records reflect this was a pre-existing

condition

Chronic left heel Stage 3 Decubitus- Inaccurate diagnosis. Wounds are no longer
diagnosed or staged as “Decubitus”. Ms. Farris most likely has a calcaneal pressure
wound that requires accurate staging by a certified wound care specialist
Situational depression, anxiety and sleep disturbance- Pre-existing condition with
exacerbation following surgery

Viscus perforation with intra-abdominal sepsis status post exploratory laparotomy
and removal of prosthetic mesh- Related to surgery O

Acute respiratory failure status post tracheostomy placement- Complication of the
surgery. Decannulated ]

History of incarcerated incisional hernia status post laparoscopic repair with mesh

. Encephalopathy secondary to sepsis and medications- Resolved complication no

longer requiring care
Acute blood loss anemia- Resolved complication no longer requiring care

. Acute Kidney injury- Resolved complication no longer requiring care
13.

Neuropathy from prolonged immobilization- Pre-existing diabetic polyneuropathy
exacerbated by surgical complication

Severe sensory loss and motor weakness below the knees bilaterally involving the
Tibia and Peroneal nerves- Pre-existing diabetic polyneuropathy exacerbated by
surgical complication

Right ankle contracture with bilateral foot drop- Surgical complication related to
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prolonged bed rest and polyneuropathy

16. Weight gain- BMI is unchanged from pre hospital weight. Obesity was present prior
to surgery

17. Chronic neuropathic musculoskeletal myofascial pain- Pre-existing., Exacerbated
following surgery

18. Neuropathy from prolonged immobilization- Polyneuropathy was pre-existing
condition secondary to diabetes

19. High fall risk- No supporting standard fall risk assessment, for example, Morse Fall
Risk Scale to support conclusion

20. Impaired mobility and ADL status- Surgical complication

21. Impaired avocational status- Pre-existing exacerbated by surgical complication

Dr. Barchuck future care recommendations:

Physical Medicine &Rehabilitation specialist
Primary care physician

Podiatrist

Orthopedic, Hand Surgery
Psychology/Psychiatry

Dietician

. Physical and Occupational Therapy

8. Massage therapy and acupuncture therapy

9. Wound clinie

10. Adaptive aquatic swim therapy program

11. Carpal Tunnel surgery

12. Joint and trigger point injections

13. MRI left shoulder

14. Electrodiagnostic studies of upper and lower extremities
15. Electric wheelchair

16. Bilateral custom AF0O’s

17. Heel protector boots

18. Single point cane

19. Four-wheeled seated walker

20. Reacher

21. Abdominal binder

22. Four to six hours of daily attendant/chore care services
23. Fully wheelchair accessible home in 5-10 years.

N wN

Based upon my independent review of Ms. Farris medical records, images and
video I have formed conclusions that both share and differ from Dr.
Barchuck’s future recommendations:
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1.

9.

10.

11.

12.

13.
14.

15.
16.

17,

Physical Medicine and Rehabilitation specialist- Ms. Farris has an acquired
disability as a result of her post surgical complications. I support future PMR sub
specialty care

Primary Care physician- Ms. Farris has several major pre existing medical co-
morbidities and was receiving primary physician care that should continue. The
medical necessity and frequency was due to pre-existing condition unchanged
following surgery

Podiatrist- Ms, Farris has pre existing diabetic polyneuropathy. Consequently, the
standard of care is Podiatric treatment. The medical necessity was pre- existing
Orthopaedic/Hand Surgery- Ms. Farris has polyneuropathy and perhaps Carpal
Tunnel Syndrome which is speculative. The Dupuytren contractures are unrelated to
her surgery and post surgical complications. Hand Surgery Orthopaedic care is
therefore unrelated to her surgery and post surgical complications

Psychology/ Psychiatry- Ms. Farris mood disorder has been impacted by her
acquired disability and functional impairment. 1 would support episodic behavioral
health services

Dietician- Ms, Farris was and currently a non-compliant obese diabetic and the
need for nutritional care and counseling was pre-existing

Physical and Occupational Therapy- Ms. Farris has an acquired disability as a
consequence of her surgery and | would support episodic therapy services

Massage and acupuncture therapy- Ms. Farris had pre-existing chronic pain
disorder related to her shoulder and polyneuropathy. Chronic pain was pre-existing.
Furthermore, there is no proven advantage of complementary therapy over
standard physical therapy, exercise and pharmologic care. For these reasons I do
not support massage and acupuncture

Wound climic- Ms. Farris likely developed a calcaneal pressure wound due to pre-
existing polyneuropathy, skin care non compliance. The exacerbation of her
neuropathy, improper fitted bracing and improper limb positioning likely
contributed to her acquired wound. I support a comprehensive wound care center
or home health nurse

Carpal Tunnel surgery- I am unable to identify confirmation of Carpal Tunnel
Syndrome and if present is likely due to pre-existing diabetic polyneuropathy. At
this time, I cannot support surgery without a confirmed diagnosis based upon
EMG/NCYV studies

Joint and trigger point injections- Ms. Farris was receiving care for pre-existing
shoulder pain with injection therapy. Pre-existing condition

Adaptive aquatic swim therapy program- Ms. Farris has an open wound and is not
medically appropriate for aquatic therapy. Furthermore, there is no proven
advantage of aquatics for her condition. I do not support this recommendation
MRI Left shoulder- The shoulder injury and related disability are pre-existing
Electrodiagnostic studies of upper and lower extremities- EMG studies have been
performed of the LE. The polyneuropathy was pre-existing

Electric wheelchair- I support the need for a future powered mobility device
Bilateral custom AFO- Bilateral foot drop is a new acquired disability and 1 suppert
the need for bilateral custom AFO

Single point cane, reacher, abdominal binder heel protector boots (PRAFO), 4 WW-
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I support providing these assistive devices which are standard care for the disability

18. Four to six hours of daily attendant/chore care services- Ms. Farris had pre-existing
medical co-morbidities, non compliance with medical care and in all probability
would have needed future attendant care. The onset of the need for a caregiver and
number of hours has changed as a result of her disability

19. Fully wheelchair accessible home in 5-10 years- Ms. Farris had pre-existing medical
co-morbidities, chronic pain and non compliance with her medical care. In all
probability she would have become wheelchair dependent regardless of her surgical
complications

In addition to this supplemental report I shared specific medical,
rehabilitation and equipment recommendations in a separate detailed life care
plan prepared jointly with Sarah Larsen, RN. I do not endorse Dr. Barchuck’s
life expectancy projection and defer to medical researcher and life expectancy
expert Scott J. Kush, MD who has provided a separate analysis

Lance R. Stone, DO

Lance R. Stone, DO
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Fee Schedule

o Medical Record Review-300.00four
s Telephone Consultation-400.00/hour
o Physician Examination-400.00hour*
o Preparation of Written Life Care Plan Report-500.00/hour
* Deposition-750.00/hour
s Expert Trial Testimony-2,000.00 half day, 5,000.00 full day **
s Retainer Fee-2,000.00

*Office
**Excluding travel expenses, including preparation

Tax ID 364522096

Billing Address
484 Lake Park Avenue #9
Oakland, California 94610
rsto
F-510-8954511
C-619-840-6297
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Kim S. Erlich, M.D.
Northern Peninsula Infectious Diseases Medical Group
1501 Trousdale Drive
Burlingame, California 94010
(650) 696-5777
Kerlich@Norpenid.com

November 26, 2018

Chad Couchot

Schuering Zimmerman & Doyle, LLF
400 University Avenue

Sacramento, CA 95825-6502

Re: Farris, Titina v. Rives, Barry

Dear Mr. Couchot:

As per your request, | have reviewed this matter and have formed an opinion as it relates to the
care provided by Barry Rives, M.D. to Titina Farris. Specifically, | have been asked to comment
on the opinions and conclusions expressed by Alan Stein, M.D., an expert witness,

I am a physician licensed to practice medicine in the State of California. | am a Consultant in
Infectious Diseases in a private practice named Northern Peninsula Infectious Diseases Medical
Group, located at 1501 Trousdale Drive, Burlingame, California 94010. | am Board Certified by
the American Board of Internal Medicine in both Internal Medicine and Infectious Diseases. |
am a fellow in the Infectious Diseases Society of America. | am an Associate Clinical Professor of
Medicine at the University of California, San Francisco, and | am the Medical Director of
Infaction Prevention and Control, and Antibiotic Stewardship at Mills Peninsula Medical Center
in Burlingame California. In my day to day activities | provide Infectious Diseases consultations
and follow-up care to hospitalized patients with Infectious Diseases, including patients who
have had complications following surgery. A true and correct copy of my Curriculum Vitae is
attached which sets forth my educatien, training, clinical experience, and qualifications to
provide expert medical opinions regarding his case.

In preparation for this report and my opinions, | have reviewed the medical records of Titina
Farris. These records include PDF files labeled 5t. Rose Dominican Hospital, and St. Rose
Dominican Hospital - 5an Martin Campus (excerpts). In addition, | have reviewed reports that
have been submitted by Alan Stein M.D., Bart |. Carter, M.D., and Brian E. Juell, M.D.

| disagree with the opinions and conclusions reached by Dr. Stein regarding the care provided
by Dr. Rives. Specifically:
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4. Dr. Stein states in his letter that, “He should have re-operated to rule out a bowel leak as
soon as Ms. Farris was medicolly stable and other obvious couses of post-operaotive
deterioration (pneumonia, urinary tract infection, pulmenary embolism) were
eliminated.”. | disagree with this conclusion. Although there remained a concern over
the possibility of a bowel leak, none of the diagnostic tests confirmed the presence of a
bowel leak until the CT scan that was performed on July 15, 2015. In fact, all of X-ray
studies performed prior to the July 15, 2015 CT scan suggested that a bowel [eak was
not present at the time that these studies were performed. These studies repeatedly
showed the absence of free air or bowel obstruction. It was only on July 15, 2015, when
her third CT scan revealed pneumoperitoneum with free fluid in the abdomen, a large
pocket of air, and the presence of subcutaneous air/fluid along the right lateral
abdominal wall that a bowel perforation became apparent. There were multiple
possibilities to explain Ms. Farris's clinical features, and a decision to perform emergent
surgery once she was stabilized to "rule out a bowel leak” was not necessarily indicated
nor would it be considered standard of care.

5. Dr. Stein states in his letter that, “Instead, he [Dr. Rives] allowed Ms. Farris to linger with
a bowel leak perforation for eleven days before recommending surgery, at which point
she was in critical condition.” | disagree with this conclusion. The significant change in
the CT scan findings on July 15, 2015 a5 compared to the prior studies provides strong
evidence that the perforation was a relatively new finding. The abnormalities seen on
July 15, 2015 had not been present on the CT scan which was performed on July 9, 2015,
and therefore the patient did not have a bowel perforation at that time. It is my opinion
that the bowel perforation was a relatively recent event, and occurred sometime
between the July 9,2015 and July 15, 2015 CT scans. Once the perforation was
identified, Dr. Rives immediately suggested the need for definitive surgical intervention.

In summary, | disagree with many of the statements and conclusions reached by Dr. Stein
regarding the evaluation and care provided by Dr. Rives. It is my opinion that, from an
Infectious Diseases standpoint, Dr. Rives met the standard of care in his evaluation and
management of Ms. Farris.

All of the above professional opinions are held and expressed to a reasonable degree of medical
certainty, and | am willing to testify in the above matter.

Respectively submitted,

e ds

Kim 5. Erlich, M.D.
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Organizations:
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EDUCATION

Dates
Attended
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1984-86

1982-84

1981-82
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1984 American Board of Internal Medicine
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Lawrence, W.D, Erlich, K.S., Management of Herpesvirus Infections (Cytomegalovirus, Herpes
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Elsevier 2012
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I have been askied to review the deposition transcript of Dr. Barry Rives and to respond to reports of
eupirt witnesses in the case of Farris . Rives.

Reiponse to Expert Report of Michael 8. Hurwitz, MO

D¢ Hurwits indicates that he regards himself to be an expert in hernia repalr and management of
infections. He does not explicitly indicate his experience in the diagnedis of anastomaotic leaks. Patient
presentations from bowel and stomach spontanecus perforations.and from leaks from surgical repairs
and anastomoses present in highly variable patterns, | frequently ses patients with perforated colan
wha have been sick for days and sometimes weeks before presenting to the ER. The responie 1o sepsis
by the patient is also highly variable. Some patients are genetically prone to sepsis and may have rapidly
fatal courses deipite heroic medical and surgical intervention. Other patients seem (o be alile 1o
withstand major intestinal perforations and infections and survive despite disgnostic debays. Surgical
bowel repairs and anastomoses fail with some regularity. All surgeons who perform these surgeries have
such falfures, Some failures can be managed without reoperation. These failures may be immediate
early or quite delayed. All surgeons preferming these surgeries have a high index of suspicion for thesa
complications when the patient has complications after surgery, Diagnosis con be vexing, Reoperation
has inherent risks in and of itself. Dr Hurwitz from the position of a Monday Moming Quarterback
supports the allegations of the plaintiff but fails to make the case that Intervention was explicitly
wirranbed based on the collective data at hand at any one time in Ms. Farrls’s course, Patient was
attended to and evaluated by multiple physicians and surgeons and untll a leak was diagnosed on post
op day #12 a decision for reoperation based the inherent risks vs benefits was unciear.

M Farns underwent laparoscopic hernia repair complicated by colon injury and repair. The use
af an energy device to free the colon from the adherent mesh has been associated with an increassd
risk of bowel parforation-and delayed leak development, The use of sharp dissection had similar
complications, Dr Rives was aware of this, recognized and repaired the resulting injuries and inspected
the adequacy of the repair,

Ms, Rives had surgery. Postoperatively sho had pain and developed abdominal and bowel
distension. She developed 2 tachycardia and Increasing respiratory fallure and hypoxia. She had an
elevated WEBL count and a moderate lactic acidosls. She had hypovelemia and required vigorows Muld
resuscitation and developed acute kidney injury. She was admitted to ICU and ultimately required
intubation and ventilaior support, She did not have bacteremia. She did have septic syndrome criteria
but also could have had respiratory fallure due to progressive hypoventilation and atelectasis or more
likely pulmonary aspiration syndrome. The Infectious Disease speciatist operational diagnosts of fecal
peritonitls is supported primarily from the eyents in surgery and supported the wee of broad-spectrum
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antibistics. Abdominad pain following surgery i expected. An elevated WBC is nonspecific and could be
due to stress, OT scan on post op day 2 had findings expected following the surgery praformed but no
Incontrovertible evidence of bowel leak. Physical findings did suppart such diagnosis. A5 Dr Rives stated
in his depotition the was no bowel contants leaking out of her wounds, Her condition was stabilized, Dr
Hurwitz states that the patient continued to deterlorate, This in fact Is not true. She was sick but her
condition sctually improved, Her tachycardia and lactic acidosis resalved. She had no significant laver,
Herabdominal exam did not progress adversely. She a persistently alevated WBEC count but that lsa
nonspecific finding. Her overall fallure to improve lad 1o-a second surgical opinion by Dr Ripplinger on
POD #6. He ke Dr Rives felt thare should be a low threshold for considering reaperation, In fact, he did
not state there was an absclute indication 1o proceed 1o surgery based on his examination of the
patient, her clinical course and all available data. Dr Ripphnger recommended that another CT scan be
abtainad. One was this time with radio-speque cantrast in the intestine. The CT scan showed na leak of
contrast {ram the bowetend no adverse changes from the previous pathagnamanic far bowel leak 15
this the point where Dr Hurwitz felt that reoperation was mondatory?

M. Farris remalned relatively stable untll POD 812 when her condition did deteriarate. CT done
then demonstrated findings contistent with a leak, She did not have surgery until the nest day by Dr.
Hamiiton, Findings at furgery where bath scote and chronic inflammation and leaking surgical repairs.
She kad a protracted course but vltimately survived and recovered. M5 Farra had significant
comaorbidities. It s open to speculation that & any earlier operation wauld have aliersd har necesssry

surgery of subsequent recovery.
Dir Hurwitr concludes that Or Rives fall bebow the standard of care on 4 counts:

1. Intracperative technigue; Dr Hurwits does not specify which technigues. Use of thermal enargy
In approximation to the bowel is relathvely contraindicated but may have been unavaldable was
successful, and the resulting injuries were reasanably repalred. These repainy were later
inspected before the conclugion of surgery. The subsequent suture line disruption cannot ba
directly linked to a technical failurs,

2. Fatlure to adequately repair the colon Injuries on inltisl operation, Dr Rives was satisfied. Or
Hurwits does not indicate why stapling the holes closed was inadequate,

3. Fallure to timely diagnoss snd treat feculent peritonitis. 1§ I abundantly unclear when there
was an absolute indication to recperate based on the patient’s course and subsequent favorable
outcome, Surgical decrion making was difficult for multiple surgeona. 11 is unclear that Ms,
Farrie’s course would have signifecantly different

4.  Poor post -operative management; redundant at best

O Hurwits supports the altegations of the plaintifi. He fails 1o make the case for s smoking gun for
garlier repperation ora technical error by Or Rives constituting an act of malpraciice.

Reiponse to Expert Report of OrAlan L Sein, MO

D Stein is an infectious Disease specialisd practicing in Mew York. Clearly, he is not an expert in surgery,
He retrospectively states that Dr Rives fell below the standard of care regarding a decisian lar
repperation, He correctly reiterates My, Farris’s fatlure to progress on o day to day basis Ws: Farris
certainky was in critical condition. His statement that other causes of her early postoperative
deterioration ware efiminated is clearly spen to debate. Bowel perforation and abdominal sepily wers
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The "signs of infection” Dr. Hurwitz describes arc also signs of the acute inflammatory condition which
may also oceur following surgery, Only in retrospect are we able to clearly see that the failure of this
colotomy repair may have been the primary culprit. Further. Mrs. Farris’ postoperative deterioration is
more consistent with pulmonary complications than an intra-abdominal infection. Acute pulmonary
edema pulmonary embolism or pulmonary aspiration are all significant items on the different diagnosis.
On postoperative day one, Mrs, Farris became short of breath. Later that day, she required intubation for
acute respiratory failure. The CT scan of the chest, abdomen, and pelvis, performed on July 5, 2015
showed a small right pleural effusion, as well as bilateral pulmonary consolidation. There was no clear
evidence of a bowel perforation or any other acute intra-abdominal process until July 15. 2018. At that
point, the third post-operative CT scan showed findings concemning for a leak and the appropriate decision
was made (0 return to surgery.

Dr. Hurwitz noted "the stapled repairs were inadequate and did not hold. resulting in leakage of fecal
material into the abdominal cavity.” | agree that the repair failed. It appears the suture line for one or
both ol the colotomies did ultimutely fail. But the fact that a repair fails docs nol mean there is a breach
of the standard of care. Stapled repair of the bowel is a commaonly utilized technique for repair with or
without over sewing of the stapled line. Stapled repairs are accepiable and are clearly within the standard.
In other words, repairs can and will fail even when the standard of care is met. The description of the
repairs Dr. Rives gave during his deposition demonstrates the repairs were performed properly. Dr. Rives
repaired both colotomies with an Ende-GIA stapler. Before firing the stapler, Dr. Rives inspected the
surrounding tissue and determined it was healthy enough to hold staples. Afier the repairs, he inspected
the staple sites and squeezed the colon with a clamp tw see il any air bubbles arose or stool exuded out.
There was no sign of leakage from the repairs and there was no fecal contamination observed. Before the
procedure was completed. the repairs were irrigated and the abdomen was drained, per Dr. Rives’ custom
and practice. In addition, Dr. Rives inspected the mesenteric side of the colon to assure there was no
injury.

If the repair of the colotomies failed immediately, 25 Dr. Hurwitz seems Lo suggest, one would expect to
see extravasation of contrast from the bowel on the CT scan performed on July 9, 2015. There was no
such cxtravasation. Accordingly, onc or both of the colotomy repairs most likely failed at some point
between July 9, 2015, and July 15, 2015, when the subsequent CT scan showed increased free air.

The opinions | have expressed in this report are held to a reasonable degree of medical probability, |
reserve the right to supplement my opinions as new and/or additional information is provided to me.

Respectfully.
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