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DISTRICT COURT
COUNTY OF CLARK, NEVADA

JASON T. SMITH, an individual

Plaintiff,
vs.

KATY ZILVERBERG, an individual;
VICTORIA EAGAN, an individual; and DOES |
through X, inclusive, and ROE
CORPORATIONS | though X, inclusive,

Defendant(s).

NOTICE IS HEREBY GIVEN that the above-named Plaintiff, Jason T. Smith, by and
through his counsel of record, the law firm of Holley Driggs Walch Fine Puzey Stein & Thompson,
hereby appeals to the Supreme Court of Nevada from the ORDER: (1) GRANTING
DEFENDANTS® DEFENDANTS® MOTION FOR ATTORNEY'S FEES, COSTS AND
STATUTORY AWARDS PURSUANT TO NEV. REV. STAT. § 41.670; (2) GRANTING
DEFENDANTS® MOTION TO DISSOLVE PRELIMINARY INJUNCTION; (3) DENYING
PLAINTIFF*S MOTION TO RETAX entered on December 20, 2019 by the Eighth Judicial
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Caze Number: A-19-798171-C
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12/30/2019 1:24 PM
Steven D. Grierson

CLERz OF THE CDUE!

Electronically Filed
Jan 06 2020 03:25 p.m.
Elizabeth A. Brown
Clerk of Supreme Court
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Dept. No.: XXIV

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the NOTICE OF APPEAL was served in accordance
with Administrative Order 14-2, this 30th day of December, 2019, addressed to the following:

Margaret A. McLetchie, Esq.
Alina M. Shell, Esq.

Leo S. Wolpert, Esq.

McLetchie Law

701 E. Bridger, Avenue, Suite 520
Las Vegas, NV 89101

E-mail: maggie@lvlitication.com

Attorneys for Defendants
Katy Zilverberg and Victoria Eagan

/s/Andi Hushes
An employee of Holley Driggs Walch
Fine Puzey Stein & Thompson
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HOLLEY DRIGGS WALCH
FINE PUZEY STEIN & THOMPSON
BRIAN W. BOSCHEE, ESQ.
Nevada Bar No. 7612
KIMBERLY P. STEIN, ESQ.
Nevada Bar No. 8675
E-mail: kstein@nevadafirm.com
400 S. Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: (702) 791-0308
Attorneys for Plaintiff
DISTRICT COURT

COUNTY OF CLARK, NEVADA

JASON T. SMITH, an individual Case No.: A-19-798171-C
Dept. No.: XXIV
Plaintiff,
Vs, CASE APPEAL STATEMENT

KATY ZILVERBERG, an individual:
VICTORIA EAGAN, an individual; and DOES |
through X, inclusive, and ROE
CORPORATIONS I though X, inclusive,

Defendant(s).

1. Name of appellant filing this case appeal statement:

JASON T. SMITH

(2]

HONORABLE JUDGE JIM CROCKETT

3. Identify each appellant and the name and address of counsel for each appellant:

JASON T. SMITH
Counsel for Appellant:

BRIAN W. BOSCHEE, ESQ.
Nevada Bar No. 7612
KIMBERLY P. STEIN, ESQ.
Nevada Bar No. 8675

E-mail: kstein@nevadafirm.com
400 S. Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: (702) 791-0308

[dentify the judge issuing the decision, judgment, or order appealed from:

Electronically Filed
12/30/2019 1:24 PM
Steven D. Grierson

CLERE OF THE CDUEE
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4.

6.

Identify each respondent and the name and address of appellate counsel, if known, for each
respondent (if the name of a respondent’s appellate counsel is unknown, indicate as much
and provide the name and address of that respondent’s trial counsel):

KATY ZILVERBERG, and VICTORIA EAGAN

Counsel for Respondents:

MARGARET A. MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711

LEO S. WOLPERT, Nevada Bar No. 12658
MCLETCHIE LAW

701 E. Bridger Avenue, Suite 520

Las Vegas, NV 89101

Telephone: (702) 728-5300; Fax (702) 425-8220
Email: maggie@nvlitigation.com

Indicate whether any attorney identified above in response to question 3 or 4 is not licensed
to practice law in Nevada and, if so, whether the district court granted that attorney
permission to appear under SCR 42 (attach a copy of any district court order granting such
permission):

Based upon information and belief, all attorneys listed in questions 3 and 4 are licensed to
practice law in Nevada.

Indicate whether appellant was represented by appointed or retained counsel in the district
court:

Appellant was represented by retained counsel in District Court.

Indicate whether appellant is represented by appointed or retained counsel on appeal:
Appellant is represented by retained counsel on appeal.

Indicate whether appellant was granted leave to proceed in forma pauperis, and the date of
entry of the district court order granting such leave:

Not Applicable

Indicate the date the proceedings commenced in the district court (e.g., date complaint,
indictment, information, or petition was filed):

COMPLAINT FILED ON Jul 9, 2019.
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10.

11

12:

Provide a brief description of the nature of the action and result in the district court,
including the type of judgment or order being appealed and the relief granted by the district
court;

A Complaint was filed by the Plaintiff alleging causes of action for defamation, conspiracy,
and injunctive relief. After service of the Complaint, the parties entered into a Stipulated
Preliminary Injunction. Thereafter, Defendants changed counsel and filed a Special
Motion to Dismiss Pursuant to Nev. Rev. Stat. § 41.660 (Anti-SLAPP), to which the
District Court Granted the Motion to Dismiss, to which Plaintiff has filed an appeal.
Plaintiff now also appeals from the district court’s order granting the Defendants full
attorney’s fees, costs and statutory awards pursuant to NRS 41.670, as well as dissolving

the stipulated preliminary injunction in this matter based on dismissing the case

. Indicate whether the case has previously been the subject of an appeal to or original writ

proceeding in the Supreme Court and, if so, the caption and Supreme Coutt docket number
of the prior proceeding:

Yes, the Plaintiff’s appeal concerning the district court’s dispositive order is the subject of
Supreme Court docket number 80154.

Indicate whether this appeal involves child custody or visitation:

This case does not involve child custody or visitation.
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the CASE APPEAL STATEMENT was served in
accordance with Administrative Order 14-2, this 30th day of December, 2019, addressed to the
following:

Margaret A. McLetchie, Esq.
Alina M. Shell, Esq.

Leo 5. Wolpert, Esq.

McLetchie Law

701 E. Bridger, Avenue, Suite 520
Las Vegas, NV 89101

E-mail: maggie@@lvlitigation.com

Attorneys for Defendants
Katy Zilverberg and Victoria Eagan

/s/Andi Hughes
An employee of Holley Driggs Walch
Fine Puzey Stein & Thompson
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

Since the filing of the underlying Motion, this Court’s Order granting Defendants’ motion
for attorney’s fees, costs and statutory awards pursuant to Nev. Rev. Stat. § 41.670 has now been
entered. As stated in the Motion, Plaintiff has also filed an additional Notice of Appeal on this
order. As requested in the underlying Motion, Plaintiff Smith requests that this Court consider
this Motion’s request for a stay to include the order entered on the Fees Motion.

Despite the Defendants Katy Zilverberg and Victoria Eagan (“Defendants™) attempt to
convolute the factual disputes regarding the procedural history of the case with regards to the
Appeal and underlying the instant Motion; the core issues of this Motion and the Appeal are
straightforward.

Specifically, this Court found that Defendants met their initial burden of establishing by a
preponderance of the evidence that Plaintiff Smith's claim is based on Defendants’ good faith
communications in furtherance of the right to free speech in direct connection with an issue of
public concern, that such communications were made in a public forum and were truthful or made
without knowledge of falsehood. The Court further found that Smith failed to meet his burden to
show a probability of prevailing on his claims. Plaintiff Smith contends now on appeal that
Defendants did not meet their initial burden as Defendants; statements were not made in good
faith, were NOT an issue of public interest, and were false and made with knowledge of such
falsehood.

Concisely stated, the issues on appeal are:

(1) Whether Smith's standing in the "thrifting" community makes him a “public figure,”

rising to the level of the need to alert the public on issues of public interest rather than

being a personal vendetta by the Defendants.

(2) Whether a party establishes his burden of proof under the first prong of the Anti-SLAPP

statute by providing non-substantiated evidence and false evidence to demonstrate the

truthfulness of its statements.

111
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(3) Whether the Court can ignore some of the Shapiro factors adopted by the Nevada

Supreme Court in analyzing what distinguishes a private interest from a "public interest,"

versus considering all factors as intended. Shapiro v. Welt, 133 Nev. 35, 39, 389 P.3d 262,

268.

While Plaintiff Smith respectfully disagrees with this Court’s findings, this does not take
away his right to appeal. In the underlying proceedings, Defendants alleged that they were
protecting the thrifting world from Smith and his “anti-social behavior.” First, it is unclear how
statements directed toward a community of approximately 55,000 people, out of approximately
330 million people living in the United States, constitutes a “public concern.”™ Second, it is unclear
how statements that Smith allegedly has a criminal récol‘d, including temporary restraining order,
is directly connected with Defendants’ alleged “public interest.” These statements are not directly
connected to the thrifting, buying and selling of used goods, which is the market to which
Defendants’ statements were directed. Rather, Defendants’ conduct proves to be motivated by the
sole purpose of ruining Smith’s reputation out of personal spite and animosity and capitalizing on
their own careers by destroying a competitor’s business - not any alleged “public interest” or
“public concern.”

Defendants’ false statements were made in an effort to publicize personal and private
controversy to gain supporters and sympathy against Plaintiff Smith. Defendants have failed to
identify any legitimate public concern or interest, other than to persuade others to dislike Smith as
they do and find supporters to help damage and ruin Smith’s career. The false and defamatory
statements made by Defendants are not protected as free speech, as they were not made in good
faith, are not a matter of public interest, and were made as a result of hurt feelings, spite, and a
scheme on behalf of Defendant to harm Smith. Yet, despite acknowledging that some of the
evidence was provided was unsubstantiated and false, the Court stated that since some evidence,
even though not relevant to the statements that were the subject of the underlying defamation, were
true, the Court could rely on false evidence to show good faith and a public interest.

Previous decisions rendered by the Nevada Supreme Court, including recent decisions

concerning Anti-SLAPP. favor Smith as to the law on these issues. See, e.g., Coker v. Sassone,

3.
681




e BN T < =, 7. T S v R S

T —
.

THOMPS ON

[

™

——
T

STE!

I

W

ey
whn

JZE
e
fon

P L

~1

I NE

F
(R fam— —
o O oo

ALCH

I~

HOLLEY DRIGGS

W

[ T S B 5 T S T o R o T
oo ~1 o Ln s o B

135 Nev. Adv. Op. 2, 7-8 (Jan. 3, 2019) (holding that Defendants bear the burden of demonstrating
that their statements were made in good faith and “in direct connection with an issue of the public
interest” to succeed on an Anti-SLAPP motion). Here, Smith maintains that Defendants
defamatory statements did not concern matters that would be deemed to be in the “public interest,”
and will demonstrate the same on appeal. See also Pope v. Fellhauer, a key mark case on Nevada’s
Anti-SLAPP law, where the Nevada Supreme Court was unanimous in its decision for the litigants
who had sued for defamation. 2019 WL 1313365, 437 P.3d 171 (Nev. March 21, 2019).

A review of the Opposition to the Motion to Stay Pending Appeal filed in this matter by
the Defendants shows further baseless claims by the Defendants, which again are not properly part
of the record or before this Court. For example, Defendants argue that Plaintiff Smith has indicated
that he may pursue bankruptey to avoid paying any award in this case. Yet, there is nothing in the
record, except Defendants’ statement, to this effect. More importantly, it is unclear how the
Plaintiff Smith filing bankruptcy jeopardizes the Defendants’ First Amendment Rights. In fact, if
Plaintiff Smith filed bankruptey, which could occur at any time during Defendants attempts to
collect a judgment, Defendants could file a claim in the bankruptcy based on their judgment. Yet,
Defendants attempt to misstate bankruptcy law to scare this Court. Defendants also ignore the fact
that the Order granting Defendants’ motion for attorney’s fees, costs and statutory awards pursuant
to Nev. Rev. Stat. § 41.670 was not entered until December 20, 2019, and pursuant to NRCP 62
(a)(1), “no execution may issue on a judgment, nor may proceedings be taken to enforce it, until
30 days have passed after service of written notice of its entry.”

Defendants further ignore the most significant issue regarding this Motion—that public
policy favors a stay, and that if Plaintiff is successful on his appeal, then the basis for Defendants’
Order on the Fees Motion will be nullified. This will create an unnecessary and problematic
scenario for the Court and the Parties in the likely event that Plaintiff Smith prevails on appeal. In
that scenario, Defendants will have initiated collection proceedings against Plaintiff, driving up
legal fees in the process, only to then force the parties and the Court to battle over how to reverse
those collection efforts. Such efforts may prove fruitless if Defendants spend (or otherwise

dispose of) the amounts collected prior to the conclusion of the appeal, which will undoubtedly

o
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result in prolonged and expensive proceedings between the parties to execute the final Judgment.
And further, a review of the Opposition, Defendants have stated that they may bankrupt
themselves due to defending the appeal. A review of the Declaration of Defendant Zilverberg
states that due to an accident in December of 2018 that before this lawsuit, she was considering
bankruptcy. Yet, she never states that she has paid any legal fees, which is solely the subject of
the stay.

But in any event, if Plaintiff Smith is successful on appeal, Defendants are not entitled to
the fees awarded. This goes against the harm to Plaintiff Smith, who if having to post the full
amount of a supersedeas bond, not only causes him harm, ignored the ramifications of a reversal
by the Nevada Supreme Court. At a minimum, this Court should stay the collection efforts on
behalf of the Defendants, as the subject of the appeal is also the subject of the same damage award,
and set a de minimis bond. Defendants would not be in any worse position by this stay financially,
but again, Plaintiff Smith would be.

Further, Defendants argue that Plaintiff Smith’s Motion fails to meet Defendants’ burden
of “making a strong showing that appellate relief is unattainable.” Yet, again, recent Nevada
Supreme Court cases are contrary to the Defendants’ position. Defendants rely solely on evidence
presented to this Court, which again, part of which was shown to be baseless and/or false.
Ultimately, Plaintiff Smith has chosen to exercise his rights to appeal based on the complex legal
doctrines at issue in this case, which Smith respectfully submits favor his positions. As discussed
further herein, the balance of factors weighs in favor of preserving the status quo until such time
as these legal issues are addressed by the Nevada Supreme Court on appeal.

Il. ARGUMENT

A. Staying Defendant’s Ability to Execute of the Order on the Fees’ Motion is an
Appropriate Course of Action Pending Resolution of Plaintiff Smith’s Appeal.

Because the Supreme Court of Nevada has not resolved Plaintiff Smith’s appeal with
regard to the basis for awarding the fees in light of the recent Nevada Supreme Court decisions,
the appropriate course of action is for this Court to stay Defendants” ability to execute on the Order

on the Fees’ Motion. Plaintiff Smith’s Motion should therefore be granted.

5.
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(quoting Hansen, 6 P.3d at 986). Thus, not all factors must weigh in favor of a stay in order for
the Court to grant a stay.

First, the object of the appeal will be defeated if the stay is denied by this Court. If Plaintiff
is successful on their appeal, then the basis for Defendants® Order on the Fees Motion will be
nullified. As to the second and third factors, there would be irreparable injury to the Plaintiff if
the stay is denied, and no additional harm to the Defendants. Allowing the Defendants to proceed
with their Fees Motion, and, if successful, collection activity, if Plaintiff is successful on appeal,
the Parties will be forced to reverse that activity and, in doing so, waste judicial resources and
incur unnecessary fees and costs in the process. The only potential harm in staying the case is the
delay caused by waiting for a resolution of the appeal. Finally, the last factor is the Plaintiff is
likely to succeed on the merits in the appeal; Plaintiff is likely to succeed on the merits of his
appeal. This appeal is not frivolous or purely for dilatory purposes. As stated above, the recent
Nevada Supreme Court cases favor Plaintiff Smith.

B. This Court Should Waive or Set an Amount Less Than the Order on the Fees’ Motion
for the Supersedeas Bond.

The purpose of security for a stay pending appeal is to protect the judgment creditor’s
ability to collect judgement if it is affirmed by preserving the status quo and preventing prejudice
to the creditor arising from the stay.” Nelson v. Heer, 121 New. 832, 835, 122 P.3d 1252, 1254
(2005). In Nelson v. Heer, the Nevada Supreme Court recognized several factors for the district
courts to weigh in determining when a full supersedeas bond may be waived or alternative security
may be substituted.

(1) the complexity of the collection process; (2) the amount of time required to obtain a

judgment after it is affirmed on appeal; (3) the degree of confidence that the district court

has in the availability of funds to pay the judgment; (4) whether the defendant's ability to

pay the judgment is so plain that the cost of a bond would be a waste of money; and (5)

whether the defendant is in such a precarious financial situation that the requirement to
post a bond would place other creditors of the defendant in an insecure position.

Id. at 836, 1254 (quoting Dillon v. City of Chicago, 866 F.2d 902, 904-905 (7th Cir. 1988).
The decision to allow a bond in an amount less than the judgment or to allow security other than

a bond is within the district court’s discretion. /d. at 834-835, 1253. A supersedeas bond should

iy 3
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Electronically Filed
1/17/2020 10:18 AM
Steven D. Grierson

NPP CLERK OF THE CDUE |;
BRIAN W. BOSCHEE, ESQ. '

Nevada Bar No. 7612

KIMBERLY P. STEIN, ESQ.

Nevada Bar No. 8675

E-mail: kstein@nevadafirm.com
HOLLEY DRIGGS WALCH

FINE PUZEY STEIN & THOMPSON
400 S. Fourth Street, 3" Street

Las Vegas, Nevada 89101

Telephone: (702) 791-0308

Attorneys for Plaintiff

DISTRICT COURT
COUNTY OF CLARK, NEVADA

JASON T. SMITH, an individual, Case No: A-19-798171-C
Dept. No.: 20

PlaintifT,
NOTICE OF POSTING SUPERSEDEAS
V. BOND

KATY ZILVERBERG, an individual;
VICTORIA EAGAN, an individual; and DOES |
through X, inclusive, and ROE
CORPORATIONS I through X, inclusive,

Defendants,

NOTICE IS HEREBY GIVEN on behalf of Plaintiff in the above-captioned case, that a
supersedeas bond in the amount of $89,002.53 has been posted pursuant to the Court’s order at the
hearing on January 14,2020 on Plaintiff’s Motion to Stay Pending Appeal, and Nevada Rules of
Civil Procedure Rule 62(d)(1). A copy of the Official Receipt is issued by the Court is attached
hereto.

Dated this 17th day of January, 2020. HOLLEY, DRIGGS, WALCH,
FINE, PUZEY, STEIN & THOMPSON

/s/Kimberly P. Stein

BRIAN W. BOSCHEE, ESQ. (NBN 7612)
KIMBERLY P. STEIN, ESQ. (NBN §495)
400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Attorneys for Plaintiff

688




MPSON

- s
L B

EIN

STE

EY

P U Z

ALCH FIME

W

HOLLEY DRIGGS

26
27
28

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the NOTICE OF POSTING SUPERSEDEAS
BOND was served in accordance with Administrative Order 14-2, this 17th day of January,
2020, addressed to the following:

Margaret A. McLetchie, Esq.

Alina M. Shell, Esq.

Leo S. Wolpert, Esq.

McLetchie Law

701 E. Bridger, Avenue, Suite 520
Las Vegas, NV 89101

E-mail: maggie@lvlitization.com
Attorneys for Defendants

Katy Zilverberg and Victoria Eagan

/s/Andi Hughes
An employee of Holley Driggs Walch
Fine Puzey Stein & Thompson
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OFFICIAL RECEIPT
District Court Clerk « .he Court 200 Lewis Ave, 3rd Flo. _as Vegas, NV 89101

Payor Receipt No.
Holley Driggs Walch Fine 2020-03262-CCCLK
Transaction Date

01/17/2020

Description Amount Paid |

On Behalf Of Smith, Jason T
A-19-798171-C
Jason Smith, Plaintiff(s) vs. Katy Zilverberg, Defendant(s)
Supersedeas Bond

Supersedeas Bond 89,002.53

SUBTOTAL 89,002.53
PAYMENT TOTAL | 89,002.53 |

Check (Ref #3100) Tendered 89,002.53

Total Tendered 89,002.53

Change 0.00

Holley Driggs Walch Fine on Behalf of Jason Smith for the amount of 89,002.53 by ck # 3100. per 12/20/19 Order: (1) Granting Defendants’
Motion for Attorney's Fees, Costs and Statutory Awards Pursuant to Nev. Rev. Stat. 41,670; (2) Granting Defendants’ Motion to Dissolve
Preliminary Injunction; and (3) Denying Plaintiff's Motion to Retax

01/17/2020 Cashier Audit
09:42 AM Station AIKO 37331707
OFFICIAL RECEIPT
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OFFICIAL RECEIPT
District Court Clerk ¢ .he Court 200 Lewis Ave, 3rd Flo. .as Vegas, NV 89101

Payor Receipt No.
Holley Driggs Walch Fine 2020-03262-CCCLK
Transaction Date

01/17/2020

[ Description Amount Paid |

On Behalf Of Smith, Jason T
A-19-798171-C
Jason Smith, Plaintiff(s) vs. Katy Zilverberg, Defendani(s)
Supersedeas Bond

Supersedeas Bond 89,002.53

SUBTOTAL 89,002.53
PAYMENT TOTAL | 89,002.53 |

Check (Ref #3100) Tendered 89,002.53

Total Tendered 89,002.53

Change 0.00

Holley Driggs Walch Fine on Behalf of Jason Smith for the amount of 89,002.53 by ck # 3100. per 12/20/19 Order: (1) Granting Defendants’
Motion for Attorney's Fees, Costs and Statutory Awards Pursuant to Nev. Rev, Stat. 41.670; (2) Granting Defendants' Motion to Dissolve
Preliminary Injunction; and (3) Denying Plaintiffs Motion to Retax

01/17/2020 Cashier Audit
08:42 AM Station AIKO 37331707

OFFICIAL RECEIPT
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