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William R. Kendall, Esq.
State Bar No. 3453
137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR COUNTY OF WASHOE

****

JOHN S. WALKER,

Plaintiff, CASE NO.: CV18-01798 
vs.

DEPT. NO.: 7
SHEILA MICHAELS; 
DOES I-V; inclusive,

Defendants.
________________________________/

PLAINTIFF’S REPLY IN SUPPORT OF MOTION TO STRIKE REQUEST FOR TRIAL
DE NOVO; IMPOSE SANCTIONS; AND PERMIT DISCOVERY

Plaintiff, JOHN S. WALKER, hereby files his Reply in Support of  Motion to Strike

Request for Trial De Novo; Impose Sanctions; and Permit Discovery, and submits the following

Points and Authorities, exhibits and argument in support thereof.

Dated this 18  day of April, 2019.th

WILLIAM R. KENDALL, ESQ.

137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff
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POINTS AND AUTHORITIES

1. FARMERS TOTALLY MISSES THE MARK

Farmers  spends 6 ½ pages of the opposition arguing an irrelevant point.  Specifically,1

Farmers goes into detail attempting to show the Court that it “meaningfully participated in  good

faith during the arbitration process....” (Opp. at p.3, line 22)  However, this is not the issue.2

Farmers’ bad faith lies not in how they prepared for the arbitration hearing or in how they

conducted themselves at the hearing.  Farmers’ bad faith lies in their practice of automatically

requesting a trial de novo regardless of the arbitration process in every single case in which an

adverse arbitration award is render.   This is a tactic designed to increase the time and expense of

litigation for claimants, use the arbitration process as a device to obstruct and delay payment, and

to pressure a settlement for less.  This nefarious conduct is designed to frustrate the purpose of the

arbitration program, which is to “...provide a simplified procedure for obtaining a prompt and

equitable resolution of certain civil matters.”  NAR 2(A).  

Regardless of the “participation” in the arbitration hearing, Farmers’ undeniable practice

of requesting trial de novo in every case they lose at arbitration demonstrates that they intended to

file a de novo request if they lost.  That is the essence of bad faith.

2. FARMERS PRACTICE OF REQUESTING TRIAL DE NOVO IN EVERY CASE

IT LOSES IS BAD FAITH

In Gittings v. Hartz, 116 Nev. 386, 393-394 (2000), the Supreme Court eliminated as

 1 The actions of Farmers are attributable to its insured when reviewing an arbitration proceeding.  Gittings v. Hartz, 116 Nev. 386,
394 (2000).

  Farmers’ extensive dialog of the “facts” and “evidence” is worthless, since this Court is not called upon to assess the  merits of the
2

case.  Nor is it at all relevant to an assessment of bad faith due to a practice of routinely filing requests for trial de novo upon losing  arbitration.

2
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possible support for the striking of the request for trial de novo the level of “participation” in the

arbitration hearing by the defendant.  The Court went on to rule on the issue of routinely filing

requests for trial de novo, holding that:

...competent statistical information that demonstrates that an
insurance company has routinely filed trial de novo requests
without regard to the facts and circumstances of each individual
case may be used to support a claim of bad faith.

Accordingly, the extent of “participation” Farmers demonstrated before and during the

arbitration hearing is irrelevant to whether they failed to participate in the Program in good faith

because they de novo every case they lose.   The clearly proven fact that they have filed for trial de

novo in all of the cases they lost at arbitration is clear and convincing evidence of bad faith.  If

they lose, they de novo.

2. FARMERS FILES FOR DE NOVO IN EVERY CASE IT LOSES

What better statistics are there than the official records of the Second Judicial District

Court from where Plaintiff obtained the proof that Farmers files for de novo in every case it loses? 

Those statistics conclusively show that Farmers, under McMillen’s tenure, has lost 10 cases at

arbitration (as of the filing of this motion) and requested trial de novo in every one of them.  This

is exactly the type of statistics that the Gittings Court held would support a conclusion that

Farmers automatically requests a trial de novo regardless of the arbitration process because they

do it every single time.

The total number of cases that McMillen has handled for Farmers insureds is also

irrelevant.   We are concerned with the total number of arbitration verdicts rendered against3

  Likewise, the cases that settled before arbitration, the amounts they settled for and when, and information about arbitrations in
3

other jurisdictions, binding arbitrations, or small claims cases are not relevant to the issue before the Court.

3
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Farmers compared to the number of requests for trial de novo in those cases.  Those statistics

show that Farmers/McMillen lost 10 cases and filed for trial de novo in every one of them.  

This is clear evidence that Farmers goes into arbitration with the plan that if they lose, they

will file a request for trial de novo.  There exists a clear correlation between requests for trial de

novo and arbitration verdicts against Farmers.

Farmers offers no explanation for why it has routinely filed requests for trial de novo in

every single case where an arbitration award was rendered against it.  Farmers has offered no

explanation to refute the allegation, evidence in support thereof, and conclusion that it

automatically requests a trial de novo every time it loses. 

Farmer’s “discussion” of the Castro-Avalos v. Porsow case is an example of how Farmers’

practice of filing for trial de novo whenever it loses worked to force the Plaintiff to accept a

settlement that was less than the arbitration award.

Farmers’ “discussion” of the Hakansson v. Sloan case is an example of utilizing the trial

de novo to increase the expense of litigation for claimants and obstruct and delay payment. 

Hakansson obtained an arbitration award of $ 11,942.00.  Farmers filed for trial de novo.  At the

short trial, six months later, the jury awarded Plaintiff $ 8,000.00.  Farmers neglects to inform the

Court that the Plaintiff was also awarded $ 5,939.81 in fees and costs, bringing the total judgment

to $ 13,939.81, nearly $ 2,000.00 more than the arbitration award.

The pattern and practice of Farmers, as shown by these irrefutable statistics, is to file a

request for trial de novo in every case that goes against them.  The “strategy” of filing trial de

novo requests without regard to the facts and circumstances of each individual case is a tactic that

is designed to increase the time and expense of litigation for claimants, use the arbitration process

4
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as a device to obstruct and delay payment, and pressure a settlement for less. 

NAR 22 provides:

If, during the proceedings in the trial de novo, the district court 
determines that a party or attorney engaged in conduct designed to 
obstruct, delay or otherwise adversely affect the arbitration proceedings, 
it may impose, in its discretion, any sanction authorized by NRCP 11 or
NRCP 37.

In Gittings v. Hartz, 116 Nev. 386, 394 (2000), the Nevada Supreme Court held:

We recognize that the bare statistics create the impression that certain
carriers are abusing the arbitration process, and we would have no 
problem with supporting the denial of a jury trial if a hearing produced 
competent evidence to substantiate such a conclusion.  We are not, 
however, suggesting that an extensive evidentiary hearing would be 
necessary in each case.  It is conceivable that a detailed statistical 
analysis, properly authenticated, could be used in more than one 
proceeding or that testimony taken in one hearing might be admissible 
in other hearings involving the same carrier under the doctrine of collateral
estoppel.

3. CONCLUSIONS

How Farmers prepared for and what it did at the arbitration hearing are not relevant.  The

only cases that are relevant to the issue of bad faith requests for trial de novo are those cases in

which Farmers filed requests for trial de novo.

The statistics cited herein show beyond a doubt that McMillen/Farmers have automatically

filed a request for trial de novo in every case resulting in an arbitration award for the Plaintiff.   

Plaintiff submits that the official Washoe Courts website case lists and the official Washoe

County District Court Eflex system data irrefutably prove that McMillen/Farmers has routinely

filed trial de novo requests in 100 % of adverse arbitration cases without regard to the facts and

circumstances of each individual case.  Plaintiff submits that this evidence is “competent

5
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statistical information” (Gittings, at 394) upon which this Court can conclude that

McMillen/Farmers have not been participating in the arbitration process in good faith.  

As a consequence, the request for trial de novo in this case should be stricken or discovery

followed by an evidentiary hearing should be granted.

Dated this 18  day of April, 2019.th

WILLIAM R. KENDALL, ESQ.

137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff
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Certificate of Service 

RE: CV18-01798 

Judge: HONORABLE JUDGE EGAN WALKER 

Court: Second Judicial District Court - State of Nevada  

Case Title: Walker v. Michaels 

This certificate was automatically generated by the courts auto-notification system. 

Date Generated: 04-18-2019.

I hereby certify that on 04-18-2019, I electronically filed the foregoing with the Clerk of the

Court by using the electronic filing system which will send a notice of electronic filing to the

following: 

Adam McMillen, Esq.

The following people need to be notified:

None.

Dated this 18  day of April,  2019.th

William R. Kendall
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document

filed in case number: CV18-01798____________________

Document does not contain the social security number of any person

Date:   4/18/2019            

X
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William R. Kendall, Esq.
State Bar No. 3453
137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR COUNTY OF WASHOE

****

JOHN S. WALKER,

Plaintiff, CASE NO.: CV18-01798 
vs.

DEPT. NO.: 7
SHEILA MICHAELS; 
DOES I-V; inclusive,

Defendants.
________________________________/

MOTION FOR NRCP 11 SANCTIONS

Plaintiff, JOHN S. WALKER, hereby files his Motion for NRCP 11 Sanctions, and

submits the following Points and Authorities, exhibits and argument in support thereof.

Dated this 9  day of August, 2019.th

WILLIAM R. KENDALL, ESQ.

137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

F I L E D
Electronically
CV18-01798

2019-08-09 11:12:55 AM
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Clerk of the Court
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1. Facts

This case stems from a collision between Plaintiff while riding his bicycle in a designated

bicycle lane, and Defendant, operating a motor vehicle.  On 3/13/2019, the case was arbitrated

before court-appointed arbitrator, Graham Galloway, Esq.  On 3/18/2019, Mr. Galloway filed the

Arbitration Award, finding in favor of Plaintiff, assessing 20 % comparative negligence, and

awarding total damages of $ 12,469.60.  The next day, 3/19/2019, Defendant, through Farmers’

attorney Adam P. McMillen, filed a Request for Trial De Novo.

On April 2, 2019, Plaintiff filed his Motion to Strike Request for Trial De Novo; Impose

Sanctions; and Permit Discovery.  The basis of Plaintiff’s Motion is that Farmers does not

participate in the Arbitration Program in good faith.  Specifically, the “strategy” of filing trial de

novo requests without regard to the facts and circumstances of each individual case is a tactic that

is designed to increase the time and expense of litigation for claimants and uses the arbitration

process as a device to obstruct and delay payment.  This conduct is designed to frustrate the

purposes of the arbitration program, which are to “...provide a simplified procedure for obtaining

a prompt and equitable resolution of certain civil matters.”  NAR 2(A).

The statistics show without a doubt that Farmers files requests for trial de novo in nearly

100 % of cases where an arbitration award in favor of Plaintiff occurs.

2. Argument

NRCP 11 provides that by presenting a pleading to the court, the attorney is certifying to

the best of his knowledge, information, and belief, formed after an inquiry reasonable under the

circumstances that (1) it is not being presented for any improper purpose, such as to harass or to

cause unnecessary delay or needless increase in the cost of litigation.

2
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Plaintiff asserts that Farmers files requests for trial de novo for these delineated improper

purposes.    Accordingly, Plaintiff asserts that NRCP 11 sanctions are in order.

3. Conclusions

Plaintiff respectfully submits that should the Court grant his Motion to Strike Request for

Trial De Novo, finding that Farmers has engaged in the nefarious conduct alleged, then NRCP 11

sanctions are warranted.  Therefore, Plaintiff requests that the Court rule upon this motion for

sanctions at or after the hearing scheduled for 10/22/2019, and grant such other or further relief

that the Court deems just and fair.

Dated this 9  day of August, 2019.th

William R. Kendall, Esq.
137 Mt. Rose Street
Reno, NV 89509
Attorney for Plaintiff
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Certificate of Service 

RE: CV18-01798 

Judge: HONORABLE JUDGE CONNIE STEINHEIMER 

Court: Second Judicial District Court - State of Nevada  

Case Title: Walker v. Michaels 

This certificate was automatically generated by the courts auto-notification system. 

Date Generated: 8-9-2019.

I hereby certify that on 08-09-2019, I electronically filed the foregoing with the Clerk of the

Court by using the electronic filing system which will send a notice of electronic filing to the

following: 

Adam McMillen, Esq.

The following people need to be notified:

None.

Dated this 9  day of August, 2019.th

William R. Kendall, Esq.
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document

filed in case number: CV18-01798____________________

Document does not contain the social security number of any person

Date: 8/9/2019            

William R. Kendall

X
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ADAM P. MCMILLEN, ESQ. 
State Bar No. 10678 
THE LAW OFFICES OF S. DENISE MCCURRY - RENO 
200 S. Virginia Street 
8th Floor 
Reno, NV 89501 
Phone:  (775) 329-2116 
adam.mcmillen@farmersinsurance.com 
Attorney for Defendant, 
SHEILA MICHAELS 

 

DISTRICT COURT  

WASHOE COUNTY, NEVADA 

 

JOHN S. WALKER, 

  Plaintiffs, 
 
 vs. 
 
SHEILA MICHAELS; DOES I-V, inclusive, 

  Defendants.  
 

 
 
Case No.: CV18-01798 
 
DEPT. NO.  7 
 
 

 

OPPOSITION TO MOTION FOR RULE 11 SANCTIONS 

 In their Rule 11 Motion, Plaintiff, through counsel, make the kind of accusation that is of the utmost 

seriousness.  They not only attempt to impugn the character of another lawyer, but charge that lawyer and 

his client with “nefarious” conduct.  Such accusations should not and cannot be made or taken lightly; the 

lawyer who casts such aspersions against another lawyer without a well-grounded basis for doing so is 

violating his duty as an officer of the Court and subjects himself to sanctions and punishment. 

Without providing any factual basis, Plaintiff's counsel makes the following bald assertions at page 

2, lines 11-18 of the motion: 

The basis of Plaintiff’s Motion is that Farmers does not participate in the Arbitration 
Program in good faith. Specifically, the “strategy” of filing trial de novo requests without 
regard to the facts and circumstances of each individual case is a tactic that is designed to 
increase the time and expense of litigation for claimants and uses the arbitration process as a 
device to obstruct and delay payment. This conduct is designed to frustrate the purposes of 
the arbitration program, which are to “...provide a simplified procedure for obtaining 
a prompt and equitable resolution of certain civil matters.” NAR 2(A). 

 

F I L E D
Electronically
CV18-01798

2019-08-19 04:23:41 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7436891 : yviloria
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Without providing any factual basis, Plaintiff's counsel further contends at page 2, line 23 through 

page 3, line 2 of the motion: 

NRCP 11 provides that by presenting a pleading to the court, the attorney is certifying to the 
best of his knowledge, information, and belief, formed after an inquiry reasonable under the 
circumstances that (1) it is not being presented for any improper purpose, such as to harass 
or to cause unnecessary delay or needless increase in the cost of litigation. Plaintiff asserts 
that Farmers files requests for trial de novo for these delineated improper purposes. 
Accordingly, Plaintiff asserts that NRCP 11 sanctions are in order. 
 
Such serious accusations, if true, should be dealt with by any court.  However, the corollary 

is equally as true; that is, if such accusations are not true, and known not to be true, or are otherwise 

recklessly made without regard to their veracity, the Court also needs to deal with such falsehoods just as 

severely and swiftly: 

Rule 11 is not a toy. A lawyer who transgresses the rule abuses the special role our legal 
system has entrusted to him. E.g., Dreis & Krump Mfg. Co. v. International Association of 
Machinists and Aerospace Workers, 802 F.2d 247, 255 (7th Cir.1986). He can suffer severe 
financial sanctions and, if his misconduct persists, he can find himself before a disciplinary 
commission. See, e.g., Model Rule of Professional Responsibility 3.1 (“A lawyer shall not 
bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis 
for doing so that is not frivolous.”). In short, a Rule 11 violation is a serious thing, and an 
accusation of such wrongdoing is equally serious. 
An unjustly accused attorney who argues a losing position may seek to demonstrate that, 
although his argument was unsuccessful, his opponents' Rule 11 accusation was 
frivolous. See Local 106 v. Homewood Memorial Gardens, Inc., 838 F.2d 958 (7th 
Cir.1988). When the accused attorney actually prevails on his underlying position, his effort 
to turn the tables on his accuser has particular strength. It will be a rare case indeed in which 
such an attorney cannot successfully show that the accusation lacked a reasonable basis in 
fact and law. 
Rule 11 forces lawyers to think twice before filing; this mandate applies with equal force 
when the filing includes a Rule 11 claim. 
 

Draper & Kramer, Inc. v. Baskin-Robbins, Inc., 690 F. Supp. 728, 732 (N.D. Ill. 1988). 

As was abundantly demonstrated prior to the filing of Plaintiff’s motion for Rule 11 sanctions, 

Plaintiff’s accusations are patently untrue.  See OPPOSITION TO MOTION TO STRIKE REQUEST FOR 

TRIAL DE NOVO; IMPOSE SANCTIONS; AND PERMIT DISCOVERY, filed herein on 4/12/19; 

DECLARATION OF ADAM MCMILLEN IN SUPPORT OF OPPOSITION TO MOTION TO STRIKE 

REQUEST FOR TRIAL DE NOVO; IMPOSE SANCTIONS; AND PERMIT DISCOVERY, filed herein 

on 4/12/19.  
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Therefore, Plaintiff’s motion was never well grounded or supported in either fact or law, and he 

knew or should have known this, but brought the motion anyway to harass or to cause unnecessary delay or 

needless increase in the cost of litigation.  For his conduct, Plaintiff’s counsel should be properly punished 

and reprimanded by the Court for filing this frivolous motion.  See Rivero v. Rivero, 125 Nev. 410, 441, 216 

P.3d 213, 234 (2009) (The district court may award attorney fees as a sanction under NRS 18.010(2)(b) and 

NRCP 11 if it concludes that a party brought a frivolous motion). 

Also, Plaintiff’s counsel's motion is a character assassination against Defense counsel and his 

professional integrity and ethics.  Defense counsel has no adequate remedy to “unring” a bell that has been 

rung by Plaintiff’s counsel's false accusations, because they are contained in a public record.  Therefore, 

Defense counsel is entitled not only to a denial of Plaintiff’s motion, and whatever sanctions this Court sees 

fit, Defense counsel should also be entitled to an express exoneration of these serious accusations. 

 By filing this additional motion for sanctions, without regard to the facts and circumstances of each 

case, and without regard to the actual statistics, Plaintiff’s counsel is engaging in the very behavior that he is 

wrongfully accusing Farmers and the undersigned of. 

The request for trial de novo, filed in this matter, is based upon the facts and circumstances of 

this case.  The requests for trial de novo, filed in all other matters, are based upon the facts and 

circumstances of each individual case.  There is no evidence to the contrary.  Plaintiff’s counsel’s 

motion should be denied.  If any sanctions are warranted, they should be directed at Plaintiff’s counsel 

for bringing this frivolous motion and engaging in the very behavior he is accusing the undersigned of.  

Affirmation: Pursuant to NRS 239B.030, the undersigned hereby affirms this document does not 

contain the social security number of any person. 

DATED: August 19, 2019 
 THE LAW OFFICES OF S. DENISE MCCURRY 

- RENO 
  

BY: 
 
/s/ Adam McMillen 

  ADAM P. MCMILLEN, ESQ. 
Attorney for Defendant, 
SHEILA MICHAELS 
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CERTIFICATE OF SERVICE 
 
 Pursuant to Rule 5(b) of the Nevada Rules of Civil Procedure, I certify that I am an employee of 

THE LAW OFFICES OF S. DENISE MCCURRY - RENO and that on the 19th day of August, 2019, I 

served a true and correct copy of the above and foregoing OPPOSITION TO MOTION FOR RULE 11 

SANCTIONS on the parties addressed as shown below: 

_____ Via U.S. Mail by placing said document in a sealed envelope, with postage prepaid [N.R.C.P. 5(b)] 
 
   X     Via Electronic Filing [N.E.F.R. 9(b)] 
 
_____ Via Electronic Service [N.E.F.R. 9] 
 
_____ Via Facsimile [E.D.C.R. 7.26(a)] 
 

William R. Kendall 
Law Offices of William R. Kendall 
137 Mt. Rose St. 
Reno, NV  89509 
Attorney for Plaintiff, John S. Walker 
Phone: (775) 324-6464 
Fax: (775) 324-3735 
 
 
 
 
 
 
/s/ Adam McMillen 

An Employee of The Law Offices of  
S. Denise McCurry - Reno 
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William R. Kendall, Esq.
State Bar No. 3453
137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR COUNTY OF WASHOE

****

JOHN S. WALKER,

Plaintiff, CASE NO.: CV18-01798 
vs.

DEPT. NO.: 7
SHEILA MICHAELS; 
DOES I-V; inclusive,

Defendants.
________________________________/

PLAINTIFF’S REPLY IN FURTHER SUPPORT OF MOTION FOR NRCP 11
SANCTIONS

Plaintiff, JOHN S. WALKER, hereby files his Reply in Further Support of Motion for

NRCP 11 Sanctions as follows.

Dated this 21   day of August, 2019.st

WILLIAM R. KENDALL, ESQ.

137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

F I L E D
Electronically
CV18-01798

2019-08-21 02:41:08 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7442686 : yviloria
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The factual basis of Plaintiff’s Motion is contained at length in his Motion to Strike

Request for Trial De Novo, which is currently set for hearing on 10/22/2019.   Plaintiff will prove

by statistical analysis of the trial de novo request statistics that Farmers and McMillen routinely

request trial de novo in nearly every case that they lose.  It is nearly 100 %.  Plaintiff asserts that

this is per se bad faith participation in the Arbitration Program.  Plaintiff asserts that such

statistical analysis will show ulterior motivation for such filings, ie, that the requests are made for

“improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost

of litigation.”  NRCP 11.

When the Court agrees and holds that Farmers and McMillen routinely file requests for

trial de novo in nearly 100 % of cases that they lose at arbitration, such conduct, necessarily fits

squarely within the definition of a Rule 11 violation.

3. Conclusions

Plaintiff respectfully submits that should the Court grant his Motion to Strike Request for

Trial De Novo, finding that Farmers has engaged in the nefarious conduct alleged, then NRCP 11

sanctions are warranted.  Therefore, Plaintiff requests that the Court rule upon this motion for

sanctions at or after the hearing scheduled for 10/22/2019, and grant such other or further relief

that the Court deems just and fair.

Dated this 21   day of August, 2019.st

William R. Kendall, Esq.
137 Mt. Rose Street
Reno, NV 89509
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Certificate of Service 

RE: CV18-01798 

Judge: HONORABLE JUDGE CONNIE STEINHEIMER 

Court: Second Judicial District Court - State of Nevada  

Case Title: Walker v. Michaels 

This certificate was automatically generated by the courts auto-notification system. 

Date Generated: 8-21-2019.

I hereby certify that on 08-21-2019, I electronically filed the foregoing with the Clerk of the

Court by using the electronic filing system which will send a notice of electronic filing to the

following: 

Adam McMillen, Esq.

The following people need to be notified:

None.

Dated this 21  day of August, 2019.st

William R. Kendall, Esq.
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document
filed in case number: CV18-01798____________________

Document does not contain the social security number of any person

Date: 8/21/2019            

William R. Kendall

X
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William R. Kendall, Esq.
State Bar No. 3453
137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

* * * 

JOHN S. WALKER,

Plaintiff, CASE NO.: CV18-01798  
vs.

DEPT. NO.: STP
SHEILA MICHAELS; 
DOES I-V; inclusive,

Defendants.
________________________________/

PLAINTIFF’S DISCLOSURE OF EXPERT WITNESSES

Plaintiff, JOHN S. WALKER, by and through his counsel, William R. Kendall, Esq.,

submits the following Disclosure of Expert Witnesses produced in accordance with  NRCP 16.1:

1.        Dr. Gilbert Coleman, Ph.D., 40 Pine View Court, Reno, NV 89511-2761.  Dr. Coleman’s

report, CV, list of publications, list of testimonies, and fee schedule are attached hereto. Dr.

Coleman is expected to testify in accordance with his report, elaborating upon it where necessary.

Dated this 13  day of September, 2019.th

WILLIAM R. KENDALL, ESQ.

137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

F I L E D
Electronically
CV18-01798

2019-09-13 01:10:37 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 7483578
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Certificate of Service 
RE: CV18-01798 

Judge: HONORABLE JUDGE CONNIE STEINHEIMER
 
Court: Second Judicial District Court - State of Nevada  

Case Title: Walker v. Michaels 

This certificate was automatically generated by the courts auto-notification system. 

Date Generated: 09-13 -2019.

I hereby certify that on 09-13-2019, I electronically filed the foregoing with the Clerk of the
Court by using the electronic filing system which will send a notice of electronic filing to the
following: 

Adam McMillen, Esq.

The following people need to be notified:

None.

Dated this 13  day of September,  2019.th

William R. Kendall
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document
filed in case number: CV18-01798____________________

Document does not contain the social security number of any person

Date:   9/13/2019            

X
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 LIST OF EXHIBITS

1. Exhibit 1(Coleman report)............................................................................................p. 6

2. Exhibit 2 (Coleman CV)...............................................................................................p. 24

3. Exhibit 3 (Coleman list of testimonies)........................................................................p. 28

4. Exhibit 4 (Coleman fee schedule)..................................................................................p. 32
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1 2840 

2 

3 

4 

5 

6 IN THE SECOND JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA 

7 IN AND FOR THE COUNTY OF WASH OE 

8 JOHN S. WALKER, 

9 Plaintiff, 

10 vs. 

11 SHEILA MICHAELS, 
and DOES I-V, inclusive, 

Defendant. 

Case No. CV18-01798 

Department No.: STP 

12 

13 

14 

15 

ORDER ADDRESSING 1) MOTION TO STRIKE REQUEST FOR TRIAL DE NOVO; 
IMPOSE SANCTIONS AND PERMIT DISCOVERY, and 2) MOTION TO STAY 

SHORT TRIAL PROCEEDINGS 

16 An Arbitrator's Award, dated March 18, 2019, was served on the parties in Case ARB18-

17 01798. On March 18, 2019, Defendant SHEILA A. MICHAELS (hereinafter "MICHAELS"), 

18 by and through her attorney, Adam P. McMillen, Esq. of the Law Offices of S. Denise McCurry-

19 Reno, filed a Request for Trial De Novo. On April 2, 2019, Plaintiff JOHN S. WALKER 

20 (hereinafter "WALKER"), by and through his attorney, William R. Kendall, Esq., filed a Motion 

21 to Strike Request for Trial De Novo; Impose Sanctions; and Permit Discovery. On April 12, 

22 2019, MICHAELS filed her Opposition to Motion to Strike Request for Trial De Novo; Impose 

23 Sancitons; and Permit Discovery. On April 18, 2019, MICHAELS filed Plaintiff's Reply in 

24 Support of Motion to Strike Request for Trial De Novo; Impose Sanctions; and Permit 

25 Discovery, and the matter was submitted to the originally assigned department for the Court's 

26 consideration. Thereafter, the matter was transferred to the Short Trial Program Commissioner-

27 District Judge for decision. 

28 

1 

F I L E D
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1 Contemporaneously with WALKER's motion to strike, he filed a Motion to Stay Short 

2 Trial Proceedings on April 2, 2019. On April 12, 2019, MICHAELS filed her Opposition to 

3 Motion to Stay Short Trial Proceedings. On April 18 2019, WALKER filed Plaintiff's Reply in 

4 Further Support of Motion to Stay Short Trial Proceedings, and the matter was submitted to the 

5 originally assigned department for the Court's consideration. Thereafter, the matter was 

6 transferred to the Short Trial Program Commissioner-District Judge for decision. 

7 NAR 18(A) provides that within 30 days after an arbitration award is served upon the 

8 parties, any party may file with the clerk of the court and serve on the other parties and the 

9 commissioner a written request for trial de novo of the action. NAR 18(b) provides that the 30 

10 day filing requirement is jurisdictional. NAR 18(e) provides that after the filing and service of 

11 the written request for trial de novo, the case shall be set for trial upon compliance with 

12 applicable court rules. NAR 22(a) provides that "[t]he failure of a party or an attorney to either 

13 prosecute or defend a cause in good faith during the arbitration proceedings shall constitute a 

14 waiver of the right to a trial de novo." For the purposes ofNAR 22(a), good faith is equivalent 

15 to a requirement that the parties participate in the arbitration proceedings in a meaningful 

16 manner. Casino Properties, Inc. v. Andrews, 112 Nev. 132, 135 (1996)(appellant failed to 

17 defend arbitration in good faith by refusing to produce documents during discovery, failing to 

18 timely deliver a pre-arbitration statement and failing to produce a key witness at the arbitration 

19 (citing Gilling v. Eastern Airlines, Inc., 680 F.Supp. 169 (D.N.J.1988)). However, the 

20 constitutional right to a jury trial is not waived simply because individuals disagree over the most 

21 effective way to represent a client at an arbitration proceeding. Chamberland v. Labarbera, 110 

22 Nev. 701, 705 (1994). The denial of a request for trial de novo pursuant to NAR 22(a) must be 

23 accompanied by specific written findings of fact and conclusions of law by the district court 

24 describing what type of conduct was at issue and how that conduct rose to the level of bad faith 

25 participation in the court annexed arbitration program. Chamberland, 110 Nev. at 705. The 

26 Nevada Supreme Court has provided examples of circumstances that may indicate a failure of a 

27 party to participate in good faith. Campbell v. Maestro, 116 Nev. 380, 385, 996 P.2d 412, 415 

28 (2000). However, the Nevada Supreme Court ultimately reversed the district court's order 

2 
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1 striking the request for trial de novo, finding that even through the defendant's tactics were 

2 questionable, the record did not justify elimination of a right to trial. 116 Nev. at 386. Similarly, 

3 in Chamberland, the Nevada Supreme Court found a failure to conduct discovery and failure to 

4 attend the arbitration did not warrant the "draconian sanction" of terminating the defendant's 

5 right to further litigation proceedings. 110 Nev. at 705. 

6 In the instant matter, WALKER argues that MICHAELS' attorney, Adam McMillen, 

7 Esq., has a pattern and practice to file a request for trial de novo in every case that goes against 

8 them (Farmer's Insurance) without regard to th~ facts and circumstances of each individual case, 

9 and that this is a tactic designed to increase the time and expense of litigation for claimants, uses 

10 the arbitration process as a device to obstruct and delay payment, and designed to frustrate the 

11 purposes of the arbitration program. Additionally, WALKER argues that the Nevada Supreme 

12 Court supports the district court conducting an inquiry into the conduct of insurance companies 

13 that appear to be abusing the arbitration program by routinely requesting trial de novo without 

14 regard to the facts and circumstances of each case and the insurance companies' use of the de 

15 novo process as a way to obstruct. Should the Court find that additional information is needed, 

16 WALKER requests an evidentiary hearing and the opportunity to conduct narrowly tailored 

17 discovery into Farmers' practices associated with requests for trial de novo. Finally, WALKER 

18 argues that MICHAELS be precluded from conducting any discovery which it could have 

19 performed during the arbitration process, but failed to perform. 

20 In response, MICHAELS argues that only bad-faith participation in the arbitration 

21 process waives her right to a jury trial and that she meaningfully participated in good faith during 

22 the arbitration process and did not waive her right to trial de novo. To determine whether 

23 MICHAELS did not participate in the arbitration in good faith, MICHAELS argues that the 

24 Court must examine the entirety of the arbitration process, including the facts and circumstances 

25 of the case. In support of that contention, MICHAELS states that her attorney served a written 

26 offer of judgment, engaged in written discovery, took WALKER's deposition, timely served her 

27 arbitration statement, never refused to comply with any court order, did not purposefully deny 

28 WALKER of his ability to participate fully, refuse to discuss settlement at any time during the 
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1 process, her attorney represented her interests during the arbitration hearing by preparing an 

2 arbitration brief, presented a witness at the hearing, examined her and cross-examined 

3 WALKER, and the arbitrator, in his award, did not allude to any bad faith or lack of meaningful 

4 participation on MICHAEL's, her attorney's, or her insurer's part. MICHAELS further argues 

5 that the cases WALKER cites involving a filing of a request for trial de novo were handled based 

6 upon the facts and circumstances of each of the individual cases and no finding of bad faith 

7 conduct was cited in any of those cases. 

8 In his reply, WALKER argues that MICHAEL's insurer's bad faith lies in their practice 

9 of automatically requesting a trial de novo regardless of the arbitration process in which an 

10 adverse arbitration award is rendered, and that it is irrelevant how the MICHAEL's attorney (and 

11 insurer) prepared for the arbitration hearing. 

12 The heart of WALKER's assertion of bad faith is the course of advocacy that 

13 MICHAEL's counsel followed by filing a request for trial de novo in ten cases in which he 

14 asserts were decided against MICHEAL' s insurer. WALKER states that the total number of 

15 cases that Mc Millen has handled for Farmers insureds, the number of cases settled before 

16 arbitration, the amounts they settled for and when, and information about arbitrations in other 

17 jurisdictions, binding arbitrations, or small claims cases are not relevant to the issue before the 

18 Court. Rather, it is the statistics cited in his motion pulled from the Second Judicial District 

19 Court's Eflex system data that prove that McMillen/Farmers routinely filed a request for trial de 

20 novo in 100% of adverse arbitration cases without regard to the facts and circumstances of each 

21 case. Gittings v. Hartz, 116 Nev. 386, 393 (competent statistical information that demonstrates 

22 that an insurance company has routinely filed trial de novo requests without regard to the facts 

23 and circumstances of each individual case may be used to support a claim of bad faith). 

24 The Court finds that it does not have a factual record to support a finding that 

25 MICHAELS, through her attorney/insurance company, acted in bad faith. Id., 116 Nev. at 393 

26 (finding that the district court did not have a sufficient factual record to support a finding of bad 

27 faith because it was based solely on the basis of statements made in the pleadings of the parties). 

28 Moreover, the Court finds that the sanction of eliminating MICHAELS' right to trial must be 
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1 supported by an evidentiary hearing where competent evidence, including a qualitative and 

2 quantitative statistical analysis, are provided to substantiate that MICHAELS' attorney/insurer 

3 has routinely filed requests for trial de novo without regard to the facts and circumstances of 

4 each individual case is necessary. 1 

5 Next, WALKER has requested, that if the Court found an evidentiary hearing was 

6 necessary, that he be afforded the opportunity to perform narrowly tailored discovery into 

7 Farmers' practices associated with requests for trial de novo. NRCP 26(b)(l) states that 

8 "[p]arties may obtain discovery regarding any nonprivileged matter that is relevant to any party's 

9 claims or defenses .... " Farmers' business practices are outside the scope of NRCP 26(b)(l) 

10 concerning WALKER's negligence (personal injury) claims or MICHAELS' defenses that are 

11 the subject of this lawsuit. 

12 Finally, WALKER has requested that MICHAELS be precluded from conducting any 

13 discovery which it could have performed during the arbitration process, but failed to do so. The 

14 issue as to whether MICHAELS should be precluded from conducting any discovery is an issue 

15 for the Short Trial Program Pro Tempore Judge to decide, and therefore, will not be decided at 

16 this time. 

17 The Court next considers WALKER' s Motion to Stay Short Trial Proceedings. 

18 WALKER request a stay of the Short Trial Proceedings given the likelihood that his Motion to 

19 Strike Trial De Novo will not be ruled upon until after the Short Trial process has been well 

20 underway. As such, WALKER argues that a stay of the short trial proceeding is in order pending 

21 resolution of his motion to strike. In her opposition MICHAELS argues that the motion to stay 

22 the short trial proceedings should be denied as it is based upon an incompetent and incomplete 

23 statistical analysis of each request for trial de novo filed by Mr. McMillen. In his reply, 

24 

25 1 Gittings v. Hartz, 116 Nev. 386, fn 7. The Nevada Supreme Court states "[w]e recognize that the bare 
statistics create the impression that certain insurance carriers are abusing the arbitration process, and we would have 

26 no problem with supporting the denial of a jury trial if a hearing produced competent evidence to substantiate such a 
conclusion. We are not, however, suggesting that an extensive evidentiary hearing would be necessary in each case. 

27 It is conceivable that a detailed statistical analysis, properly authenticated, could be used in more than one 
proceeding or that testimony taken in one hearing might be admissible in other hearings involving the same carrier 

28 under the doctrine of collateral estoppel." 
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1 WALKER argues that as a matter of judicial economy and expedience, a stay of the proceedings 

2 is in order until resolution of the motion to strike. After considering the arguments of the parties, 

3 the Court finds that as a matter of judicial economy and as a matter of fundamental fairness, it is 

4 appropriate to enter a short stay of the above-entitled matter until the motion to strike is resolved. 

5 Based on the foregoing and good cause appearing, 

6 IT IS HEREBY ORDERED that the above entitled matter is stayed until resolution of 

7 John S. Walker's Motion to Strike Request for Trial De Novo is decided. 

8 IT IS HEREBY FURTHER ORDERED that the parties shall appear before the 

9 Administrative Assistant for Department 4 within 15 days to set this matter for an evidentiary 

10 hearing to provide competent evidence, including a qualitative and quantitative statistical 

11 analysis, to substantiate that Adam McMillen, Esq./Farmers Insurance Company has routinely 

12 filed requests for trial de novo without regard to the facts and circumstances of each individual 

13 case. 

14 IT IS HEREBY FURTHER ORDERED that John S. Walker's request for discovery into 

15 Farmers Insurance Company's practices associated with requests for trial de novo is denied. 

16 DATED this __!3__ day of June, 2019. 
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DISTRICT JUDGE 
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CERTIFICATE OF SERVICE 

CASE NO. CV18-1798 

I certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the 

STATE OF NEVADA, COUNTY OF WASHOE; that on the _tl day of June, 2019, I filed the 

ORDER ADDRESSING 1) MOTION TO STRIKE REQUEST FOR TRIAL DE NOVO; 

IMPOSE SANCTIONS AND PERMIT DISCOVERY, AND 2) MOTION TO STAY 

SHORT TRIAL PROCEEDINGS with the Clerk of the Court. 

I further certify that I transmitted a true and correct copy of the foregoing document by 

the method( s) noted below: 

__ Personal delivery to the following: [NONE] 

____:::Q_Electronically filed with the Clerk of the Court, using the eFlex system which 
constitutes effective service for all eFiled documents pursuant to the eFile User Agreement. 

WILLIAM KENDALL, ESQ. for JOHN S. WALKER 

ADAM MCMILLEN, ESQ. for SHEILA MICHAELS 

__ Transmitted document to the Second Judicial District Court mailing system in a 
sealed envelope for postage and mailing by Washoe County using the United States Postal 
Service in Reno, Nevada: [NONE] 

__ Placed a true copy in a sealed envelope for service via: 

Reno/Carson Messenger Service- [NONE] 

livery service [NONE] 

DATED this A day of June, 2019. 
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