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CHRONOLOGICAL INDEX TO APPENDIX TO ANSWER 

 The following documents were exhibits to the Declaration of Adam McMillen 

filed in the Ortega v. Fritter case on July 25, 2019.  The declaration is in Petitioners’ 

appendix at 1 App. 190.  An index of 14 exhibits to the declaration is in Petitioners’ 

appendix at 1 App. 205.  For some unexplained reason, however, not all of the 

exhibits were provided with Petitioners’ appendix.  Instead, the appendix omitted 

exhibit numbers 8, 9, 10, 11 and 12.  Accordingly, the omitted exhibits are now being 

provided with the answer in the present appendix. 

 

NO. DOCUMENT DATE PAGE NO.  

1. Declaration of Adam McMillen 07/25/19 1-3 
 Exhibit 8: Offer of Judgment 
 
2. Declaration of Adam McMillen 07/25/19 4-14 
 Exhibit 9: Motion to Strike 
 Request for Trial De Novo 
 
3. Declaration of Adam McMillen 07/25/19 15-20 
 Exhibit 10: Motion for Stay 
 Short Trial Proceedings 
 
4. Declaration of Adam McMillen 07/25/19 21-31 
 Exhibit 11: Opposition to Motion 
 to Strike Request for Trial De Novo 
 
5. Declaration of Adam McMillen 07/25/19 32-36 
 Exhibit 12: Declaration of Adam 
 McMillen in Support of Opposition 
 to Motion to Strike 
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William R. Kendall, Esq.
State Bar No. 3453
137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR COUNTY OF WASHOE

****

JOHN S. WALKER,

Plaintiff, CASE NO.: CV18-01798 
vs.

DEPT. NO.: 7
SHEILA MICHAELS; 
DOES I-V; inclusive,

Defendants.
________________________________/

MOTION TO STRIKE REQUEST FOR TRIAL DE NOVO; IMPOSE SANCTIONS; AND
PERMIT DISCOVERY

Plaintiff, JOHN S. WALKER, hereby files his Motion to Strike Request for Trial De

Novo; Impose Sanctions; and Permit Discovery, and submits the following Points and

Authorities, exhibits and argument in support thereof.

Dated this 2   day of April, 2019.nd

WILLIAM R. KENDALL, ESQ.

137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff
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POINTS AND AUTHORITIES

1. BACKGROUND FACTS OF CASE

This case stems from a collision between Plaintiff while riding his bicycle in a designated

bicycle lane, and Defendant, operating a motor vehicle.  On 3/13/2019, the case was arbitrated

before court-appointed arbitrator, Graham Galloway, Esq.  On 3/18/2019, Mr. Galloway filed the

Arbitration Award, finding in favor of Plaintiff, assessing 20 % comparative negligence, and

awarding total damages of $ 12,469.60.  The next day, 3/19/2019, Defendant, through Farmers’

attorney Adam P. McMillen, filed a Request for Trial De Novo.

2. FACTS RELATING TO FARMERS’ CONDUCT DESIGNED TO OBSTRUCT,
DELAY OR OTHERWISE ADVERSELY AFFECT THE ARBITRATION
PROCEEDINGS.

Adam P. McMillen is an employee-attorney of Farmers Insurance Exchange, who insured

and represented Defendant, Michaels, in this case.  See 9/18/2018 letter from McMillen, attached

hereto as Exhibit 1.

A “person search” on the official Second Judicial District Court website

(www.washoecourts.com) searching the name “Adam McMillen” produced a list of all cases in

which Adam P. McMillen has been counsel of record.  See 12 page printout of cases attached

hereto as Exhibit 2.  

The Court may take judicial notice of this official record, pursuant to NRS 47.130, which

states that “a judicially noticed fact must be (a) generally known within the territorial jurisdiction

of the trial court, or (b) capable of accurate and ready determination by resort to sources whose

accuracy cannot reasonably be questioned.”  The list of cases contained on the Washoe Courts

official website satisfies both (a) and (b).
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After obtaining the listing of all of attorney McMillen’s cases, a simple review of each

case on the Washoe County District Court Eflex system revealed in which cases McMillen

represented a Farmers insured, the outcome of each case, and the frequency of filing of requests

for trials de novo.  The Court can also take judicial notice of the information contained upon the

Washoe County District Court Eflex system pertaining to all of McMillen’s cases.

Starting with McMillen’s first arbitration case for Farmers, resulting in an arbitration

award for the plaintiff, through the most recent case to result in an arbitration award for the

plaintiff, the instant case, McMillen/Farmers filed a request for trial de novo in the following

cases.  These are all of the cases in which McMillen/Farmers represented a defendant, suffered an

arbitration award for the plaintiff, and then filed a request for trial de novo.

Case name and number Outcome De Novo

Castro-Avalos v. Porsow; ARB16-02521 award for plaintiff         by McMillen

Eckert v. Mickelson; ARB17-00623 award for plaintiff         by McMillen

Valdez v. Michel; ARB17-00534 award for plaintiff         by McMillen

Dalmacio v. Palomar; ARB17-01356 award for plaintiff         by McMillen

Elk v. Murphy; ARB17-01614 award for plaintiff         by McMillen

Hakansson v. Sloan; ARB17-01939 award for plaintiff         by McMillen

Hagen v. Green; ARB18-00457 award for plaintiff         by McMillen

Codman v. Gregory; ARB18-00744 award for plaintiff         by McMillen

Wright v. Pritchard; ARB18-01416 award for plaintiff         by McMillen

Walker v. Michaels; ARB18-01798 award for plaintiff         by McMillen
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The above 10 cases constitute all of the cases arbitrated by McMillen/Farmers to-date

which resulted in an award for the plaintiff.   McMillen/Farmers filed a request for trial de novo in

every single one of them, 100 %.  There are no cases where McMillen/Farmers suffered a

plaintiff’s arbitration award in which they did not request a trial de novo.  Attached hereto as

Exhibits 3-12 are true and correct copies of the arbitration award, request for trial de novo, and, in

some cases, the trial de novo verdict.

3. ARGUMENT

The pattern and practice of Farmers, as shown by these irrefutable statistics, is to file a

request for trial de novo in every case that goes against them.  The “strategy” of filing trial de

novo requests without regard to the facts and circumstances of each individual case is a tactic that

is designed to increase the time and expense of litigation for claimants and uses the arbitration

process as a device to obstruct and delay payment.  This conduct is designed to frustrate the

purposes of the arbitration program, which are to “...provide a simplified procedure for obtaining

a prompt and equitable resolution of certain civil matters.”  NAR 2(A).  

Shortly after the Mandatory Arbitration Program was implemented, the Senate Committee

on Judiciary met on 3/11/1999, to consider changes to the rules to attempt to ensure “good faith

participation.”  See Minutes of the Senate Committee on Judiciary, Seventieth Session, March 11,

1999, attached hereto as Exhibit 13.  Mark W. Gibbons, District Court Judge at that time, noted

that minimal participation in arbitration, followed by request for trial de novo had “created an

additional obstacle to speedy trials and increased the expenses to various parties.”   They

specifically discussed abuse of the program by routine requests for trial de novo.  Then District

Court Judge Michael A. Cherry, noted that “some of the insurance adjusters have said if they
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owed money, they will have to go to trial to get the verdict.”

Attorney Steve Burris commented: “...under the current system where either side can file

for a new trial without penalty, certain insurance companies figured out that through a ‘war of

attrition’ they could use their superior resources to ‘beat down’ plaintiffs.”  Attorney George

Bochanis commented: “...trials de novo are being filed indiscriminately and that some insurance

companies use the trial de novo process as a form of economic extortion against victims on

automobile accident cases.”

NAR 22 provides:

If, during the proceedings in the trial de novo, the district court 
determines that a party or attorney engaged in conduct designed to 
obstruct, delay or otherwise adversely affect the arbitration proceedings, 
it may impose, in its discretion, any sanction authorized by NRCP 11 or
NRCP 37.

In Gittings v. Hartz, 116 Nev. 386, 394 (2000), the Nevada Supreme Court held:

...competent statistical information that demonstrates that an insurance 
company has routinely filed trial de novo requests without regard to the 
facts and circumstances of each individual case may be used to support 
a claim of bad faith.

The Court went on to rule that a showing of correlation “between requests for trial de novo

and verdicts for or against the party who filed the request would “support a conclusion that the

insurer automatically requests a trial de novo regardless of the arbitration process.”  Id. As to

whether an evidentiary hearing was required, the Court held:

We recognize that the bare statistics create the impression that certain
carriers are abusing the arbitration process, and we would have no 
problem with supporting the denial of a jury trial if a hearing produced 
competent evidence to substantiate such a conclusion.  We are not, 
however, suggesting that an extensive evidentiary hearing would be 
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necessary in each case.  It is conceivable that a detailed statistical 
analysis, properly authenticated, could be used in more than one 
proceeding or that testimony taken in one hearing might be admissible 
in other hearings involving the same carrier under the doctrine of collateral
estoppel.

Id.

It is clear that the Nevada Supreme Court supports the district court conducting an inquiry

into the conduct of insurance companies that appear to be abusing the arbitration program by

routinely requesting trial de novo without regard to the facts and circumstances of each individual

case, and use the de novo process as a way to obstruct and delay payment.  

The statistics cited herein show beyond a doubt that McMillen/Farmers has automatically

filed a request for trial de novo in every case resulting in an arbitration award for the Plaintiff. 

Plaintiff submits that the official Washoe Courts website case lists and the official Washoe

County District Court Eflex system data irrefutably prove that McMillen/Farmers has routinely

filed trial de novo requests in 100 % of adverse arbitration cases without regard to the facts and

circumstances of each individual case.  Plaintiff submits that this evidence is “competent

statistical information” (Gittings, at 394) upon which this Court can conclude that

McMillen/Farmers have not been participating in the arbitration process in good faith.  As a

consequence, the request for trial de novo in this case should be stricken.

Should this Court find that additional information is needed, Plaintiff requests an

evidentiary hearing and the opportunity to perform narrowly tailored discovery into Farmers’

practices associated with requests for trial de novo.

Plaintiff also requests that this Court preclude the Defendant from conducting any

discovery which it could have performed during the arbitration process, but failed to perform.
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4. CONCLUSION

Based upon the foregoing proof that McMillen and Farmers file a request for trial de novo

in 100 % of cases where the arbitration award is for the Plaintiff, Plaintiff’s Motion to Strike Trial

De Novo should be granted and sanctions imposed, or in the alternative, Plaintiff should be

provided the opportunity to conduct narrowly tailored discovery into Farmer’s practices and

should be provided the opportunity to conduct an evidentiary hearing in order to provide the Court

with competent evidence that Farmers has been abusing the arbitration process.  Defendant should

be precluded from conducting discovery which could have been performed during the arbitration

process. 

Dated this 2   day of April, 2019.nd

WILLIAM R. KENDALL, ESQ.

137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff
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Certificate of Service 

RE: CV18-01798 

Judge: HONORABLE JUDGE EGAN WALKER 

Court: Second Judicial District Court - State of Nevada  

Case Title: Walker v. Michaels 

This certificate was automatically generated by the courts auto-notification system. 

Date Generated: 04-02-2019.

I hereby certify that on 04-02-2019, I electronically filed the foregoing with the Clerk of the

Court by using the electronic filing system which will send a notice of electronic filing to the

following: 

Adam McMillen, Esq.

The following people need to be notified:

None.

Dated this 2   day of April,  2019.nd

William R. Kendall

8

1Ans.App.12

1Ans.App.12



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document

filed in case number: CV18-01798____________________

Document does not contain the social security number of any person

Date:   4/2/2019            

X
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William R. Kendall, Esq.
State Bar No. 3453
137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR COUNTY OF WASHOE

****

JOHN S. WALKER,

Plaintiff, CASE NO.: CV18-01798 
vs.

DEPT. NO.: 7
SHEILA MICHAELS; 
DOES I-V; inclusive,

Defendants.
________________________________/

MOTION TO STAY SHORT TRIAL PROCEEDINGS

Plaintiff, JOHN S. WALKER, hereby files his Motion to Stay Short Trial Proceedings,

and submits the following Points and Authorities, exhibits and argument in support thereof.

Dated this 2   day of April, 2019.nd

WILLIAM R. KENDALL, ESQ.

137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff
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POINTS AND AUTHORITIES

1. BACKGROUND FACTS OF CASE

This case stems from a collision between Plaintiff while riding his bicycle in a designated

bicycle lane, and Defendant, operating a motor vehicle.  On 3/13/2019, the case was arbitrated

before court-appointed arbitrator, Graham Galloway, Esq.  On 3/18/2019, Mr. Galloway filed the

Arbitration Award, finding in favor of Plaintiff, assessing 20 % comparative negligence, and

awarding total damages of $ 12,469.60.  The next morning, 3/19/2019, Defendant, through

Farmers’ attorney Adam P. McMillen, filed a Request for Trial De Novo.

2. ARGUMENT

Contemporaneously with the filing of this Motion to Stay Short Trial Proceedings,

Plaintiff has filed his MOTION TO STRIKE TRIAL DE NOVO; IMPOSE SANCTIONS; AND

PERMIT DISCOVERY, wherein Plaintiff moves the Court to strike Defendant’s Request for

Trial De Novo.  Said motion is based upon competent statistical analysis of official Washoe

County District Court case records showing that attorney McMillen and his employer, Farmers,

have filed requests for trial de novo in 100 % of case in which McMillen was defense counsel of

record for a Farmers insured/defendant where an arbitration award in favor of the Plaintiff was

entered.

NAR 18(F) and (G) permit and govern the filing of a motion to strike.  NAR 18(F)

requires that, if the District Court strikes a request for trial de novo, the Court musts explain its

reasons in writing and shall enter a final judgment in accordance with the arbitration award.

Given the likelihood that Plaintiff’s MOTION TO STRIKE TRIAL DE NOVO; IMPOSE

SANCTIONS; AND PERMIT DISCOVERY will not be ruled upon until after the Short Trial
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process has been well underway, Plaintiff submits that a stay of the Short Trial proceedings

pending resolution of his MOTION TO STRIKE TRIAL DE NOVO; IMPOSE SANCTIONS;

AND PERMIT DISCOVERY is in order.

3. CONCLUSION

For the reasons set out above, Plaintiff respectfully requests that the Court enter its order

staying the Short Trial proceedings in this case pending final resolution of Plaintiff’s MOTION

TO STRIKE TRIAL DE NOVO; IMPOSE SANCTIONS; AND PERMIT DISCOVERY, or enter

such other orders which are just and appropriate given the circumstances.

Dated this 2   day of April, 2019.nd

WILLIAM R. KENDALL, ESQ.

137 Mt. Rose Street
Reno, NV 89509
(775) 324-6464
Attorney for Plaintiff

3

1Ans.App.18

1Ans.App.18



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Certificate of Service 

RE: CV18-01798 

Judge: HONORABLE JUDGE EGAN WALKER 

Court: Second Judicial District Court - State of Nevada  

Case Title: Walker v. Michaels 

This certificate was automatically generated by the courts auto-notification system. 

Date Generated: 04-02-2019.

I hereby certify that on 04-02-2019, I electronically filed the foregoing with the Clerk of the

Court by using the electronic filing system which will send a notice of electronic filing to the

following: 

Adam McMillen, Esq.

The following people need to be notified:

None.

Dated this 2   day of April, 2019.nd

William R. Kendall
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document

filed in case number: CV18-01798____________________

Document does not contain the social security number of any person

Date: 4/2/2019            

X
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