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for quiet title and declaratory relief, as well as Defendants’ claims for declaratory relief and quiet title against Plaintiff.  This Motion relies upon the Memorandum of Points and Authorities and exhibits attached hereto, and oral argument at hearing. 

NOTICE OF MOTION PLEASE TAKE NOTICE that DEFENDANTS will bring the foregoing MOTION FOR 

SUMMARY JUDGMENT for hearing before the Eighth Judicial District Court, located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155, on the ______ day of ________, 2018, at the hour of ______:_____o'clock _____.m. DATED July 16, 2018. AKERMAN LLP 
/s/ Jared M. Sechrist  DARREN T. BRENNER, ESQ. Nevada Bar No. 8386 JARED M. SECHRIST, ESQ. Nevada Bar No. 10439 
AKERMAN LLP 1635 Village Center Circle, Suite 200 Las Vegas, NV 89134 Telephone:  (702) 634-5000 Facsimile:  (702) 380-8572 Email:  darren.brenner@akerman.com Email:  jared.sechrist@akerman.com 
Attorneys for The Bank of New York Mellon fka 
The Bank of New York, as successor Trustee to 
JPMorgan Chase Bank, N.A, as Trustee for the 
Certificateholders of CWABS Master Trust 
Revolving Home Equity Loan Asset Backed 
Notes, Series 2004-T and Green Tree Servicing, 
LLC. . . . . . . . . . . . . . . . . . . . . . 
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INTRODUCTION 

First, the Deed of Trust survived the HOA’s foreclosure sale because the record evidence shows that Nevada Association Services, Inc. (the HOA Trustee), on behalf of Hillpointe Park Maintenance (the HOA) intended to conduct a sub-priority foreclosure sale.  To the extent the HOA and HOA Trustee intended to conduct a superpriority sale, Bank of America is entitled to summary judgment because the superpriority amount of the HOA’s lien was tendered prior to the foreclosure sale, thereby extinguishing that portion of the HOA’s lien.  Consequently, to the extent the HOA’s foreclosure sale was valid, the HOA could only convey an interest in the subject property that was subordinate to the Deed of Trust.  Because Plaintiff’s property interest is junior to the Deed of Trust, Plaintiff’s claims necessarily fail and Bank of America is entitled to summary judgment on its claims for quiet title and declaratory relief against Plaintiff. 
Second, Plaintiff alleges that it purchased property at a homeowners’ association foreclosure sale (HOA Sale), which it contends extinguished a deed of trust then encumbering the property.  Plaintiff relies on NRS § 116.3116(2) (State Foreclosure Statute), which allows properly conducted HOA Sales to extinguish all junior interests.  But at the time of the HOA Sale, Green Tree was beneficiary of record of that deed of trust as a contractually authorized servicer of Federal National Mortgage Association (Fannie Mae), which owned the deed of trust and therefore had a property interest in the collateral.  A federal statute provides that while Fannie Mae is in conservatorship of the Federal Housing Finance Agency (FHFA), none of its property “shall be subject to . . . foreclosure . . . without the consent of [FHFA].”  12 U.S.C. § 4617(j)(3) (the Federal Foreclosure Bar).   The Nevada Supreme Court has recently confirmed that the Federal Foreclosure Bar preempts the State Foreclosure Statute.  See Saticoy Bay LLC Series 9641 Christine View v. Fannie Mae, 417 P.3d 363 (Nev. 2018).  Moreover, the Nevada Supreme Court, Ninth Circuit, and many state and federal trial courts—including this Court—have held the same, and further concluded that the Federal Foreclosure Bar protects Fannie Mae’s property interests under circumstances, like here, where a servicer appeared as record beneficiary of a deed of trust owned by Fannie Mae.  See, e.g., Nationstar 

Mortg., LLC v. Guberland LLC-Series 3, No. 70546, 2018 WL 3025919 (Nev. June 15, 2018) (unpublished disposition); Berezovsky v. Moniz, 869 F.3d 923 (9th Cir. 2017); Elmer v. JPMorgan 
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Chase & Co., 707 F. App’x 426 (9th Cir. 2017); Saticoy Bay, LLC v. Flagstar Bank, FSB, 699 F. App’x 658 (9th Cir. 2017).  Here, Fannie Mae has been in FHFA conservatorship at all relevant times, and FHFA did not consent to extinguish Fannie Mae’s property interest.  Under the Supremacy Clause, the Federal Foreclosure Bar preempts the State Foreclosure Statute, and the HOA Sale did not extinguish Fannie Mae’s interest 

Third, the Nevada Supreme Court recently made clear that association foreclosure sales do not extinguish senior deeds of trust if the inadequacy of the foreclosure-sale price is “palpable and great,” and there is “very slight additional evidence of unfairness,” in Nationstar Mortgage, LLC v. 

Saticoy Bay LLC Series 2227 Shadow Canyon.  Here, additional evidence of unfairness is shown by the HOA Trustee purporting to foreclose on the superpriority amount when the evidence shows that the HOA Trustee intended to conduct a sub-priority sale.  Specifically, the HOA Trustee stated in widely disseminated literature that a first deed of trust would survive an HOA foreclosure sale.  In addition, the HOA proceeded to foreclose despite the fact that Bank of America tendered the nine-month superpriority amount prior to the HOA Sale and opened bidding at the foreclosure sale at the total amount of the lien. 
STATEMENT OF UNDISPUTED FACTS 

The Subject Property, Note, and Deed of Trust 1. A deed of trust listing Charles J. Wight and Tara J. Wight as the borrowers (Borrowers); Countrywide Home Loans, Inc. as the lender (Lender); and Mortgage Electronic Registration Systems, Inc. (MERS), as beneficiary solely as nominee for Lender and Lender’s successors and assigns, was executed on November 16, 2004, and recorded on November 23, 2004 (Deed of Trust).  Exhibit A.  The Deed of Trust granted Lender a security interest in the real property  located at 133 McLaren Street, Henderson, Nevada 89074 (Property) to secure the repayment of a promissory note (the Note) in the original amount of $220,000.00 to the Borrowers (the Note and Deed of Trust together are the Loan)  Id.2. In December 2004, Fannie Mae acquired ownership of the Loan, thereby becoming successor to the Lender and acquiring ownership of the Deed of Trust.  Exhibit B.  Fannie Mae maintained that ownership at the time of the HOA Sale on November 22, 2013.  Id.
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3. On May 28, 2013, MERS, as nominee for Lender and Lenders successors and assigns, recorded an assignment of the Deed of Trust to Green Tree.  Exhibit C.4. At the time of the HOA Sale on November 22, 2013, Green Tree was the servicer of the Loan for Fannie Mae.  See Exhibit B.   

Fannie Mae’s Contract with Its Servicers, Including Green Tree  5. The relationship between Fannie Mae, as owner of the Loan, and Green Tree, as servicer of the Loan, and is governed by the Guide, a document central to Fannie Mae’s relationship with servicers nationwide.  Among other things, the Guide provides that Fannie Mae’s servicers may act as record beneficiaries for the deeds of trust Fannie Mae owns and requires that servicers assign these deeds of trust to Fannie Mae upon Fannie Mae’s demand.  See Exhibit B, Selling Guide at A2-1-01, Servicing Guide F-1-11.6. Specifically, the Guide provides that: The servicer ordinarily appears in the land records as the mortgagee to facilitate performance of the servicer’s contractual responsibilities, including, but not limited to, the receipt of legal notices that may impact Fannie Mae’s lien, such as notices of foreclosure, tax, and other liens.  However, Fannie Mae may take any and all action with respect to the 
mortgage loan it deems necessary to protect its … ownership of the 
mortgage loan, including recordation of a mortgage assignment, or its 
legal equivalent, from the servicer to Fannie Mae or its designee.  In the event that Fannie Mae determines it necessary to record such an instrument, the servicer must assist Fannie Mae by  preparing and recording any required documentation, such as mortgage assignments, powers of attorney, or affidavits; and providing recordation information for the affected mortgage loans. 

Exhibit B, Guide at A2-1-03 (emphasis added).   
7. The Guide also provides for a temporary transfer of possession of the note when necessary for servicing activities, such as managing litigation on behalf of Fannie Mae: In order to ensure that a servicer is able to perform the services and duties incident to the servicing of the mortgage loan, Fannie Mae temporarily gives the servicer possession of the mortgage note whenever the servicer, acting in its own name, represents the interests 
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of Fannie Mae in foreclosure actions, bankruptcy cases, probate proceedings, or other legal proceedings.   This temporary transfer of possession occurs automatically and immediately upon the commencement of the servicer’s representation, in its name, of Fannie Mae’s interests in the foreclosure, bankruptcy, probate, or other legal proceeding. 

Exhibit B, Guide at A2-1-04.   8. The Guide includes a chapter regarding how and when servicers should pursue foreclosure.  See generally Guide at E-3 (Managing Foreclosure Proceedings).  The chapter includes detailed provisions for how servicers may foreclose on properties when either Fannie Mae, MERS, or the servicer itself is the beneficiary of record of the relevant deed of trust.  See Exhibit B, Guide at E-3.2-09. 9. The Guide also includes a chapter regarding how servicers should manage litigation on behalf of Fannie Mae.  See generally Guide at E-1 (Referring Default-Related Legal Matters and Non-Routine Litigation to Law Firms).  Included among the “non-routine” litigation that servicers are obligated to manage on behalf of Fannie Mae is that concerning “[a]ny issue involving Fannie Mae’s conservatorship.”  Exhibit B, Guide at E-1.3-01. 10. Nevertheless, “Fannie Mae is at all times the owner of the mortgage note,” and “[a]t the conclusion of the servicer’s representation of Fannie Mae’s interests in the foreclosure . . . possession automatically reverts to Fannie Mae.”  Exhibit B, Guide at A2-1-04. 11. Pursuant to the Guide, a servicer is required to “maintain in the individual mortgage loan file all documents and system records that preserve Fannie Mae’s ownership interest in the mortgage loan.”  Exhibit B, Guide at A2-4-01.   12. Any servicer retaining documents related to a particular loan, such as a deed of trust, has “no right to possess these documents and records except under the conditions specified by Fannie Mae.”  Exhibit B, Guide at A2-5.1-02. 
The HOA Foreclosure Sale and Plaintiff’s Purported Acquisition of the Property13. On January 14, 2011, the HOA Trustee, as agent for the HOA, recorded a Notice of Delinquent Assessment Lien.  This Notice stated the amount due to the HOA was $1,286.00, which included assessments, dues, interest, and fees.  Exhibit D. 
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14. On September 9, 2011, the HOA Trustee, as agent for the HOA, recorded a Notice of Default and Election to Sell.  This Notice stated the amount due to the HOA was $2,149.00, which included assessments, dues, interest, and fees. Exhibit E. 15. After the Notice of Default was recorded, Bank of America, through counsel at Miles, Bauer, Bergstrom, & Winters, LLP (Miles Bauer), contacted the HOA through the HOA Trustee and requested a payoff statement so that it could satisfy the superpriority amount.  Exhibit F-1. 16. The HOA Trustee refused to respond to this request.  Exhibit F ¶ 7. 17. Bank of America used a Statement of Account it previously obtained for another property subject to the same HOA to calculate the superpriority amount.  Exhibit F-2. 18. The Statement of Account provided that the HOA’s quarterly assessment amount was $92.25 ($30.75 per month), meaning nine months of assessments would total $276.75.  Id.19. On or about December 16, 2011, Bank of America tendered $276.75 to the HOA, through the HOA Trustee.  Exhibit F-3. 20. The HOA Trustee refused delivery of the check.  Exhibit F ¶ 10.21. On October 29, 2013, the HOA Trustee, on behalf of the HOA, recorded a Notice of Foreclosure Sale.  Exhibit G.  The Notice states that $2,667.87 was due to the HOA and set the sale for November 22, 2013.  Id.22. On November 26, 2013, a foreclosure deed was recorded against the Property.  Exhibit 

H.  The foreclosure deed states that the Property was sold in an HOA foreclosure sale on November 22, 20133, to Plaintiff for $10,200.00.  See id.  23. At no time did FHFA consent to the HOA Sale extinguishing or foreclosing Fannie Mae’s interest in Property.  Exhibit I (FHFA’s Statement on HOA Superpriority Lien Foreclosures (Apr. 21, 2015), www.fhfa.gov/Media/PublicAffairs/Pages/Statement-on-HOA-Superpriority-Lien-Foreclosures.aspx). 24. Bank of America’s initial expert report states that the fair market value of the Property at the time of the HOA sale was $140,000.00.  Exhibit J. The purchase price at the HOA Sale is less than 8% of the Property’s fair market value at the time of the sale. . . . 
SA0007
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LEGAL STANDARD Summary judgment is proper when there is no genuine issue of material fact and the movant is entitled to judgment as a matter of law.  NRCP 56(c); see also Wood v. Safeway, Inc., 121 Nev. 724, 730, 121 P.3d 1026, 1030 (2005).  After the movant has carried its burden to identify issues where there is no genuine issue of material fact, the non-moving party must “set forth specific facts demonstrating the existence of a genuine issue for trial or have summary judgment entered against him.”  Wood, 121 Nev. at 732.  Summary judgment is particularly appropriate where issues of law are controlling and dispositive of the case.  American Fence, Inc. v. Wham, 95 Nev. 788, 792, 603 P.2d 274, 277 (1979). 
LEGAL ARGUMENT 

I. The HOA Trustee Conducted a Sub-Priority Sale. The Deed of Trust survived the HOA’s foreclosure sale because the evidence clearly shows the HOA Trustee intended to conduct a sub-priority sale.  Under NRS 116.3116, an association’s lien is split “into two pieces, a superpriority piece and a subpriority piece.  SFR Investments Pool 1, LLC 

v. U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d 408, 410 (2014).  “The superpriority piece” is “prior to a first deed of trust.”  Id.  “The subpriority piece, consisting of all other HOA fees or assessments, is subordinate to a first deed of trust.”  Id.  The Nevada Supreme Court has made clear that an association can choose to foreclose on either the sub-priority or superpriority portion of its lien.  
See Shadow Wood Homeowners Ass’n v. New York Cmty. Bancorp, Inc., 132 Nev. Adv. Op. 5, 366 P.3d 1105, 1116 (2016) (“And if the association forecloses on its superpriority lien portion, the sale also would extinguish other subordinate interests in the property.”) (emphasis added); Stone Hollow 

Ave. Trust v. Bank of America, N.A., 382 P.3d 911 (Table), 2016 WL 4543202 (Nev. 2016) (vacated on other grounds) (Stone Hollow II).  An association’s foreclosure of its sub-priority lien does not extinguish a senior deed of trust.  See Stone Hollow, 382 P.3d at 911.  In March 2008, the HOA Trustee sent a letter to its homeowners association clients.  Exhibit 

K.  The letter explains the three possible outcomes of an HOA foreclosure sale, specifically noting that a lender may still foreclose on a Deed of Trust after an HOA foreclosure sale has been conducted.  
Id.  The HOA Trustee advises that the HOA “may wish to make payments to the [lender] only if the 

SA0008
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association wants to keep the property for rental or sale purposes.”  Id.  In addition, in November 2010, the HOA Trustee released a newsletter recapping a seminar hosted by the HOA Trustee.  Exhibit L.  The newsletter explains that a common fear among HOAs is that “the HOA will own a property if they foreclose on a homeowner for not paying assessments and will have to make payments to the lender.”  Id.  The HOA Trustee’s president assured the HOAs as follows: “[T]hat’s simply not the case.  When HOAs foreclose on a property it is then transferred back to the lender, forcing the lender to pay the assessments.”  Id.  The Nevada Supreme Court’s holding in SFR Investments that an association’s foreclosure of its superpriority lien could extinguish a senior deed of trust does not mean that every association’s foreclosure has such an effect – only proper superpriority foreclosures do.  Here, the evidence shows the HOA and HOA Trustee conducted a sub-priority foreclosure, which could not extinguish the Deed of Trust.  Accordingly, this Court should grant summary judgment in favor of Defendants. 

II. Bank of America Tendered the Superpriority Amount of the HOA Lien Prior to the HOA 
Sale. To the extent the HOA and HOA Trustee intended to foreclose on the superpriority amount, the superpriority portion of the HOA’s lien was extinguished by Bank of America’s tender.  Under NRS 116.3116(1), an HOA has a lien for unpaid assessments.  Generally, the HOA lien is prior to all other liens, with limited exceptions, including a first deed of trust, but, as to the deed of trust, only nine-months of HOA assessments are entitled to this “superpriority” status.  NRS 116.3116(2)(b)-(c).  The Nevada Supreme Court in SFR Investments confirmed this interpretation. “As to first deeds of trust, NRS 116.3116(2) thus splits an HOA lien into two pieces, a superpriority piece and a subpriority piece.”  SFR Investments, 334 P.3d at 411.  As explained by the Nevada Supreme Court, “NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an individual homeowners’ property for up to nine months of unpaid HOA dues.”  Id. at 409 (emphasis added).1 SFR Investmentsfurther provides that the beneficiary of record of a deed of trust can preserve its interest by “determining the precise superpriority amount” and tendering it “in advance of the sale.”  Id. at 418.   

1 The superpriority portion of the HOA lien can be limited to six months for loans owned by Freddie Mac or Fannie Mae.  Here, Fannie Mae owned the Loan at the time of the HOA Sale.  See Exhibit B. 
SA0009
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Moreover, the Nevada Supreme Court recently clarified the issue of “whether a superpriority lien for common expense assessments pursuant to NRS 116.3116(2)2 includes collection fees and foreclosure costs incurred by a homeowners' association (HOA).”  Horizons at Seven Hills v. Ikon 

Holdings, 2016 WL 1704199, at *1 (Nev. April 28, 2016).  The Ikon Holdings court held that the superpriority amount “does not include an amount for collection fees and foreclosure costs incurred; rather it is limited to an amount equal to the common expense assessments due during the nine months before foreclosure.”  Id. at *6 (emphasis added). The HOA in Ikon Holdings took the position that it was “owed nine months of unpaid assessments totaling $1,657.50 and $1,592 in collection fees and foreclosure costs,” which included “fees for collecting past due assessments, such as third-party collection agency charges, and “trustee costs and publication costs in advance of a foreclosure sale.”  Id. at *2.  The court rejected this argument, noting that NRS 116.3116(2) does not “mention collection fees and foreclosure costs, and [that] the statute[] specifically provide[s] that the superpriority lien is limited to ‘the extent of the assessments for common expenses.’”  Id. at *3.  In rejecting the HOA’s argument, the Court noted, “[T]he Legislature has the authority to determine the definition of a superpriority lien and may provide for the recovery of collection fees and costs under different provisions of the statutory scheme.”  Id.The superpriority portion of the HOA’s lien is reduced to six months where the Loan is GSE-owned, as this Loan is.  See NRS 116.3116(2)(c). In this case, the HOA Trustee refused to provide a payoff statement to Bank of America.  
Exhibit F ¶ 7.  Bank of America went to further lengths to tender by using a statement it had previously obtained from the HOA Trustee in relation to a different property subject to the same HOA to calculate the superpriority amount.  Exhibit F-2.  The Statement of Account listed the HOA’s quarterly assessment amount as $92.25 ($30.75 per month).  Id.  Thus, the nine months of monthly assessments entitled to superpriority protection would total $276.75.  On or about December 16, 2011, Bank of America tendered $276.75 to the HOA Trustee, which was equal to the nine month superpriority amount and almost $100 more than the six-month superpriority amount for a loan owned by Fannie Mae. Exhibit F-3.   . . . 
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The HOA Sale could not extinguish the Deed of Trust because Bank of America tendered an amount in excess of the superpriority portion of the HOA lien prior to the HOA Sale.  Consequently, the HOA could only foreclosure on the sub-priority portion of the HOA lien.  Because the HOA cannot transfer any greater interest than it possesses, Plaintiff acquired only the sub-priority portion of the HOA lien and took the property subject to the Deed of Trust.  Accordingly, Defendants are entitled to summary judgment. 

III. The Federal Foreclosure Bar Defeats Plaintiff’s Claim to an Interest in the Property Free 
and Clear of the Deed of Trust. 

A. The Secondary Mortgage Market In the 1930s, Congress chartered Fannie Mae to facilitate the nationwide secondary mortgage market, and thereby to enhance the equitable distribution of mortgage credit throughout the nation.  
See City of Spokane v. Fannie Mae, 775 F.3d 1113, 1114 (9th Cir. 2014).  Congress has confirmed that “the continued ability of [Fannie Mae] and [Freddie Mac] to accomplish their public missions is important to providing housing in the United States and the health of the Nation’s economy.”  12 U.S.C. § 4501.  Fannie Mae’s federal statutory charter authorizes it to purchase and deal only in secured “mortgages,” not unsecured loans.  See 12 U.S.C. §§ 1717(b), 1719; see also Lightfoot v. 

Cendant Mortg. Corp., 137 S. Ct. 553, 557 (2017) (Fannie Mae “purchases mortgages that meet its eligibility criteria, packages them into mortgage-backed securities, and sells those securities to investors, and it invests in mortgage-backed securities itself.”); FHFA v. Nomura Holding Am., Inc.,873 F.3d 85, 105 (2d Cir. 2017) (same); Perry Capital LLC v. Mnuchin, 864 F.3d 591, 599-600 (D.C. Cir. 2017) (same).   Fannie Mae has purchased millions of mortgages nationwide, including hundreds of thousands in Nevada.  In 2012, “the value of the combined debt and mortgage-related assets of [Fannie Mae and Freddie Mac] along with the Federal Home Loan Banks . . . exceed[ed] $5.9 trillion” nationwide.  
Town of Babylon v. FHFA, 699 F.3d 221, 225 (2d Cir. 2012).  Indeed, “[t]he position held in the home mortgage business by Fannie Mae and Freddie Mac make[s] them the dominant force in the market.”  
Id.  Their dominant position continues to today.  See Nomura, 873. F.3d at 105; Perry, 864 F.3d at 599.
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Although Fannie Mae owns a large number of mortgage loans through its purchases on the secondary market, it is not in the business of managing the mortgages themselves, such as handling day-to-day borrower communications.  Rather, like other investors in loans, Fannie Mae contracts with servicers to act on its behalf, and these servicers often are assigned deeds of trust as record beneficiary to facilitate their efficient management of those loans.  See Cervantes v. Countrywide Home Loans, 

Inc., 656 F.3d 1034, 1038-39 (9th Cir. 2011) (describing how loan owners contract with servicers and the servicers’ role); Restatement (Third) of Prop.: Mortgages § 5.4 cmt. c (Restatement) (discussing the common practice where investors in the secondary mortgage market designate their servicer to be assignee of the mortgage); Fannie Mae’s Single-Family Selling Guide at A2-1-01 and Fannie Mae’s Single-Family Servicing Guide (Guide) at F-1-11 (discussing Fannie Mae’s relationship with servicers to manage the loans Fannie Mae purchases).2  The Nevada Supreme Court has recognized the importance of these relationships by adopting the Restatement approach.  See In re Montierth, 354 P.3d 648, 650-51 (Nev. 2015).  Montierth holds that when a loan owner has an agent or contractual relationship with an entity who acts as the beneficiary of record of a deed of trust, the loan owner (though not the recorded beneficiary) maintains a secured property interest.  Id. Fannie Mae and its servicers also work with MERS.  The Ninth Circuit has noted that while “MERS, as the ‘nominee’ of the lender and of any assignee of the lender, is designated . . . as the ‘beneficiary’ . . . under the deed of trust,” a “lender owns the home loan borrower’s . . . promissory note.”  In re Mortg. Elec. Registration Sys., Inc., 754 F.3d 772, 776 (9th Cir. 2014) (emphasis added).  The “obvious advantage” of the system is that “it allows residential lenders to avoid the bother and expense of recording every change of ownership of promissory notes.”  Id. at 776-77 (emphasis added); see also Higgins v. BAC Home Loans Servicing, LP, 793 F.3d 688, 689 (6th Cir. 2015) (holding that sale of note to new owner while MERS remains beneficiary of record of a mortgage does 
2 The Guide is publicly available on Fannie Mae’s website.  An interactive version is available at https://www.fanniemae.com/content/guide/servicing/index.html, and archived prior versions of the Guide are available at that URL by clicking “Show All” in the left hand column of that site.  While some sections of the Guide have been amended over the course of Fannie Mae’s ownership of the Loan, none of these amendments have materially changed the relevant sections.  A static, PDF copy of the most recent version of the Guide is available at https://www.fanniemae.com/content/guide/svc061318.pdf.  The Court may take judicial notice of the Guide.  See, e.g.,
Berezovsky, 869 F.3d at 932, n.9 (taking judicial notice of Freddie Mac’s servicing guide); Charest v. Fannie Mae, 9 F. Supp. 3d 114, 118 & n.1 (D. Mass. 2014); Cirino v. Bank of Am., N.A., No. CV 13-8829, 2014 WL 9894432, at *7 (C.D. Cal. Oct. 1, 2014).   
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not trigger Kentucky recordation requirement).  The true owner of the loan is the lender, its successor, or its assignee—not MERS.  See Cervantes, 656 F.3d at 1039. 

B. FHFA and Fannie Mae in Conservatorship In July 2008, Congress passed the Housing and Economic Recovery Act of 2008, Pub. L. No. 110-289, 122 Stat. 2654 (codified as 12 U.S.C. § 4511 et seq.), which established FHFA as an independent federal agency with regulatory and oversight authority over Fannie Mae, the Federal Home Loan Mortgage Corporation (Freddie Mac), and the Federal Home Loan Banks.  In September 2008, FHFA placed Fannie Mae and Freddie Mac (together, the Enterprises) into conservatorships “for the purpose of reorganizing, rehabilitating, or winding up [their] affairs.”  12 U.S.C. § 4617(a)(2).  Congress had authorized the Conservator “to undertake extraordinary economic measures” out of a concern that “a default by Fannie and Freddie would imperil the already fragile national economy.”  
Perry, 864 F.3d at 599.  Accordingly, Congress granted FHFA an array of powers, privileges, and exemptions from otherwise applicable laws when acting as Conservator.  Among these is a section providing that “[n]o property” of FHFA conservatorships “shall be subject to . . . foreclosure . . . without the consent of [FHFA].”  12 U.S.C. § 4617(j)(3).   The Conservator has stated that it supports invocation of the Federal Foreclosure Bar by “authorized servicers” such as Bank of America in litigation such as this one:  “FHFA supports the reliance on Title 12 United States Code Section 4617(j)(3) in litigation by authorized servicers of [Fannie Mae] to preclude the purported involuntary extinguishment of [Fannie Mae]’s interest by an HOA foreclosure sale.”  Exhibit I, FHFA, Statement on Servicer Reliance on the Housing and Economic Recovery Act of 2008 in Foreclosures Involving Homeownership Associations (Aug. 28, 2015), http://www.fhfa.gov/Media/PublicAffairs/PublicAffairsDocuments/Authorized-Enterprise-Servicers-Reliance.pdf. 

C. The Federal Foreclosure Bar Preempts Contrary State Law As the Nevada Supreme Court and the Ninth Circuit recently held, the Federal Foreclosure Bar preempts the State Foreclosure Statute that would otherwise permit the HOA’s foreclosure of its superpriority lien to extinguish the Enterprises’ interest in property while the Enterprises are under FHFA’s conservatorship.  Christine View, 417 P.3d at 367-68; Berezovsky, 869 F.3d at 930-31; FHFA 
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v. SFR, 2018 WL 3097719, at *6-7.  Indeed, over thirty related cases in the U.S. District Court of Nevada agree.3  Similarly, Nevada state courts have resolved claims in favor of Freddie Mac, Fannie Mae, and their servicers in over another thirty cases.4The State Foreclosure Statute is preempted either through express or conflict preemption.  A federal statute expressly preempts contrary law when it “explicitly manifests Congress’s intent to displace state law.”  Valle del Sol Inc. v. Whiting, 732 F.3d 1006, 1022 (9th Cir. 2013).  This is the case here:  the text of HERA declares that “[n]o property of the Agency shall be subject to levy, attachment, garnishment, foreclosure, or sale.”  12 U.S.C. § 4617(j)(3).  The Federal Foreclosure Bar automatically bars any nonconsensual limitation or extinguishment through foreclosure of any interest in property held by Fannie Mae while in conservatorship.  All of these “adverse actions . . . could otherwise be imposed on FHFA’s property under state law.  Accordingly, Congress’s creation of these protections clearly manifests its intent to displace state law.”  Skylights, 112 F. Supp. 3d at 1153.   The Federal Foreclosure Bar also preempts the State Foreclosure Statute under a theory of conflict preemption because “state law is naturally preempted to the extent of any conflict with a federal statute.”  Valle del Sol, 732 F.3d at 1023 (quoting Crosby v. Nat’l Foreign Trade Council, 530 
3 See, e.g., Skylights v. Byron, 112 F. Supp. 3d 1145, 1153 (D. Nev. 2015); Opportunity Homes, LLC v. Freddie 
Mac, 169 F. Supp. 3d 1073 (D. Nev. 2016); My Glob. Vill., LLC v. Fannie Mae, No. 2:15-cv-00211-RCJ-NJK, 2015 WL 4523501 (D. Nev. July 27, 2015); Fannie Mae v. SFR Invs. Pool 1, LLC, No. 2:14-CV-2046-JAD-PAL, 2015 WL 5723647 (D. Nev. Sept. 29, 2015); Saticoy Bay, LLC Series 1702 Empire Mine v. Fannie Mae, No. 2:14-CV-01975-KJD-NJK, 2015 WL 5709484 (D. Nev. Sept. 29, 2015); FHFA v. SFR Investments Pool 1, LLC, No. 2:15-cv-1338-GMN-CWH, 2016 WL 2350121 (D. Nev. May 2, 2016); G & P Inv. Enters., LLC v. Wells Fargo Bank, N.A., No. 2:15-cv-0907-JCM-NJK, 2016 WL 4370055 (D. Nev. Aug. 4, 2016); FHFA v. Nevada New Builds, LLC, No. 2:16-cv-1188-GMN-CWH, 2017 WL 888480 (D. Nev. Mar. 6, 2017); JP Morgan Chase Bank, N.A. v. Las Vegas Dev’t Grp., LLC, No. 2:15-cv-1701-JCM-VCF, 2017 WL 937722 (D. Nev. Mar. 9, 2017); Springland Vill. Homeowners Ass’n v. Pearman, No. 3:16-cv-00423-MMD-WGC, 2018 WL 357853 (D. Nev. Jan. 10, 2018); MRT Assets LLC v. Nationstar Mortg., LLC, No. 2:17-cv-0070-JCM-CWH, 2018 WL 1245501 (D. Nev. Mar. 9, 2018); Nationstar Mortg., LLC v. Tow Props. LLC II, No. 2:17-cv-01770-APG-VCF, 2018 WL 2014064 (D. Nev. Apr. 27, 2018). 
4 See, e.g., Order, RLP-Buckwood Court, LLC, v. GMAC Mortg., LLC, No. A-13-686438-C (Nev. Dist. Ct. May 24, 2016); Order, Saticoy Bay LLC Series 4930 Miners Ridge v. JPMorgan Chase Bank N.A., No. A-13-681090-C (Nev. Dist. Ct. June 27, 2017); Order, RJRN Holdings, LLC v. Green Tree Servicing LLC, A-14-704682-C (Nev. Dist. Ct. July 21, 2017); Hampton & Hampton Collections, LLC v. Pan, No. 14-A-706519-C, 2017 WL 5660707 (Nev. Dist. Ct. Oct. 6, 2017); Nationstar Mortg., LLC v. Kincer, No. 14-A-698443-C, 2017 WL 6940444 (Nev. Dist. Ct. Nov. 27, 2017); Nevada 
New Builds, LLC v. JPMorgan Chase Bank, No. 13-A-690954, 2017 WL 7058170 (Nev. Dist. Ct. Dec. 14, 2017); J&K 
USA, Inc. v. BAC Home Loans Servicing, LP, No. 14-A-702573, 2018 WL 1612075 (Nev. Dist. Ct. Feb. 27, 2018); Saticoy 
Bay 10021 Via Toro v. Chase, A-14-694140-C, 2018 WL 1995672 (Nev. Dist. Ct. March 15, 2018); NV Eagles, LLC v. 
BAC Home Loan Servicing, No. A-16-733337, 2018 WL 1989741 (Nev. Dist. Ct. Mar. 15, 2018); Renfroe v. Bank of 
America, N.A., No. 14-A-701932, 2018 WL 1995668 (Nev. Dist. Ct. Mar. 21, 2018); Gutierrez v. SFR Investments Pool 
1, LLC, No. 13-A-684715-C, 2018 WL 2336188 (Nev. Dist. Ct. Apr. 11, 2018); TRP Fund IV, LLC v. Fannie Mae, No. A-16-735893, 2018 WL 2338239 (Nev. Dist. Ct. Apr. 13, 2018).  Bank of America does not cite these cases as precedential authority but rather, consistent with Nev. R. App. P. 36(c)(3), cites them for their persuasive value. 
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U.S. 363, 372 (2000)). Congress’s clear and manifest purpose in enacting Section 4617(j)(3) was to protect FHFA conservatorships from actions, such as the HOA Sale, that otherwise would deprive them of their property interests.  Accordingly, “the [State Foreclosure Statute] is in direct conflict with Congress’s clear and manifest goal to protect Fannie Mae’s property interest while under the FHFA’s conservatorship from threats arising from state foreclosure law.”  Christine View, 417 P.3d at 367; see 

also Berezovsky, 869 F.3d at 930 (“[T]he Federal Foreclosure Bar implicitly demonstrates a clear intent to preempt [the State Foreclosure Statute].”); FHFA v. SFR, 2018 WL 3097719, at *6-7 (following Berezovsky); Elmer, 707 F. App’x at 427-28 (same); Flagstar, 699 F. App’x at 658-59 (same).  
D. The Federal Foreclosure Bar Protected Fannie Mae’s Property Interest To successfully invoke the Federal Foreclosure Bar’s pre-emptive protection, Defendants need to establish two things:  (1) Fannie Mae owned the Loan at the time of the HOA Sale; and (2) ownership of the Loan was a property interest covered by the Federal Foreclosure Bar’s protection.  Defendants satisfy both here.   

i. Fannie Mae Had a Property Interest at the Time of the HOA Sale 

Berezovsky and Elmer confirm that Fannie Mae’s property interest may be established by Fannie Mae’s business records and a declaration from a Fannie Mae employee explaining that the records show when Fannie Mae owned the Loan.  Berezovsky, 869 F.3d at 933; Elmer, 707 F. App’x at 428.  Here, Defendants have submitted materially identical evidence to that found sufficient for summary judgment in those Ninth Circuit decisions.  This Ninth Circuit precedent should be highly persuasive here, as federal courts and Nevada courts have adopted the same standard for what evidence is sufficient for summary judgment.  See Wood v. Safeway, Inc., 121 P.3d 1026, 1031 (Nev. 2005) (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986) for Nevada’s standard for summary judgment).   These business records and employee declarations support the fact that Fannie Mae acquired the Loan in November 2004 and continued to own the Loan at the time of the HOA Sale in November 2013.  See Exhibit B.  As explained in Fannie Mae’s declaration, Fannie Mae maintains its business records in its Servicer and Investor Reporting (SIR) platform, which Fannie Mae uses in the course of 
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its everyday business to manage and record information about the mortgage loans it owns.  Id.  The loan activity history, among other elements in Fannie Mae’s records, shows that the servicer continued to report monthly to Fannie Mae about the Loan in November 2013 and that no event ending Fannie Mae’s ownership of the Loan had occurred prior to that date.  Id.  The business records and declarations also show that Bank of America was the servicer of the Loan for Fannie Mae at the time of the HOA Sale.  The declarations explain how the business records identify the servicer for the Loan and how one can determine that Bank of America, the current servicer, was also the servicer at the time of the HOA Sale in November 2013.  Id.Under the applicable rules of evidence, business records are, by their nature, admissible to prove the truth of their contents when introduced by a qualified witness, as they are here.  See NRS 51.135; Fed. R. Evid. 803 (advisory committee’s note to 1972 proposed rules) (noting that business records, including electronic database records, have “unusual reliability”).  Berezovsky and Elmer held that the business records of similarly situated Freddie Mac are admissible.  Berezovsky, 869 F.3d at 932 & n.8 (holding that Freddie Mac “database printouts” were sufficient to support a “valid and enforceable” property interest under Nevada law); Elmer, 707 F. App’x at 428 (finding that a declaration from a Freddie Mac employee and records from Freddie Mac’s database were “reliable and uncontroverted evidence of its interest in the property on the date of the foreclosure”).  The same analysis applies to the evidence here.  

1. Fannie Mae Owned the Note and Deed of Trust Under Nevada Law. 

a. Nevada Adopts the Restate Approach that Acknowledges 
the Loan Owner-Servicer Relationship. Under Nevada law, when Fannie Mae purchased the Loan in November 2004, Fannie Mae acquired ownership of the note and Deed of Trust.  Nevada law incorporates the Restatement, which describes the typical arrangement between investors in mortgages, such as Fannie Mae, and their servicers:   Institutional purchasers of loans in the secondary mortgage market often designate a third party, not the originating mortgagee, to collect payments on and otherwise “service” the loan for the investor.  In such cases the promissory note is typically transferred to the purchaser, but an assignment of the mortgage from the originating mortgagee to the servicer may be executed and recorded.  This assignment is convenient because it facilitates actions that the servicer might take, such as releasing the mortgage, at the instruction of the purchaser.   
SA0016
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Restatement § 5.4 cmt. c (emphasis added).  The Restatement then emphasizes that this arrangement preserves the investor’s ownership interest:  “It is clear in this situation that the owner of both the note 

and mortgage is the investor and not the servicer.”  Id. (emphasis added).  Thus, the Restatement acknowledges that the assignment of a deed of trust to a servicer does not alter the fact that the loan purchaser remains the owner of the note and deed of trust.  The Restatement approach also is a recognition of the realities of the mortgage industry:  Fannie Mae and Freddie Mac can more efficiently support the national secondary mortgage market if they can contract with servicers to manage loans without relinquishing ownership of deeds of trust. The Nevada Supreme Court reaffirmed that it adopted the entirety of the Restatement approach, and specifically cited to the sections cited above.  See Montierth, 354 P.3d at 650-51. 
Montierth explains that where the record beneficiary of the deed of trust has contractual or agency authority to foreclose on the note owner’s behalf, the note owner maintains a property interest in the collateral.  See id.In Montierth, the Nevada Supreme Court applied the Restatement to a situation where MERS, as nominee for the original lender and its successors and assigns, served as record beneficiary of a deed of trust, while Deutsche Bank had acquired the related promissory note from the original lender.  
Id. at 649.  The Nevada Supreme Court concluded that the relationship between MERS and Deutsche Bank, wherein MERS had authority to foreclose on Deutsche Bank’s behalf, ensured that Deutsche Bank remained a “secured creditor” with a “fully-secured, first priority deed” that could be enforced.  
Id. at 650-51.  Deutsche Bank, like Fannie Mae here, accordingly retained a property interest while another entity was beneficiary of record of the deed of trust.   Indeed, the Nevada Supreme Court recently confirmed that Montierth’s holding applies in a case involving materially the same facts and legal issues as here.  Nationstar Mortg., LLC v. Guberland 

LLC-Series 3, No. 70546, 2018 WL 3025919 (Nev. June 15, 2018) (unpublished disposition).  In 
Guberland, the Nevada Supreme Court cited Montierth and the Restatement and “conclude[d] that the district court erred in determining that the Federal Foreclosure Bar does not apply” in a situation when “Fannie Mae was not the beneficiary of the deed of trust” at the time of the HOA foreclosure sale.  Id.at *2.  In so doing, the Nevada Supreme Court emphasized that “different parties may hold the note 
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and the deed of trust.  Where that is the case, the note remains secured ‘if there is either a principal-agent relationship between the note holder and the mortgage holder, or the mortgage holder ‘otherwise has authority to foreclose in the [note holder]’s behalf.’”  Id. (quoting Montierth, 354 P.3d at 650-51) (emphasis and alteration in original); see also Ohfuji Investments, LLC v. Nationstar Mortg., LLC, No. 72676, 2018 WL 1448729, at *1 (Nev. Mar. 15, 2018) (unpublished disposition) (characterizing 
Montierth as “recognizing that it is an acceptable practice for a loan servicer to serve as the beneficiary of record for the actual deed of trust beneficiary”). The Ninth Circuit, in addition to various state and federal trial courts, already has recognized that under the approach articulated by Montierth and the Restatement, Fannie Mae need not have been beneficiary of record of a deed of trust in order to have a protected property interest.  See, e.g., FHFA 

v. SFR, 2018 WL 3097719, at *9; Flagstar, 699 F. App’x at 658-59; Berezovsky, 869 F.3d at 932; 
Elmer, 707 F. App’x at 427-28.  The Ninth Circuit rejected any argument that, under Nevada law, a loan owners’ property interest depends on its name appearing in the public property records:  “[a]lthough the recorded deed of trust here omitted [Fannie Mae]’s name, [Fannie Mae]’s property interest is valid and enforceable under Nevada law” because Fannie Mae owned the note and its servicer was beneficiary of record of the deed of trust.  Berezovsky, 869 F.3d at 932; see also FHFA 

v. SFR, 2018 WL 3097719, at *9.  This Court should do the same here. 
b. Nevada Adopts the Uniform Commercial Code, Which Is 

Consistent with the Restatement Approach The Restatement approach, acknowledging that different entities might be owner or record 

beneficiary of a Deed of Trust, is consistent with Nevada’s adoption of Uniform Commercial Code Article 3, which provides that “[a] person may be a person entitled to enforce [a promissory note] even though the person is not the owner of the [that note].”  Nev. Rev. Stat. § 104.3301.  A “person entitled to enforce” a note may be a “holder” of the note or even a “nonholder in possession of the [note] who has the rights of the holder.”  Id.  Accordingly, “the status of holder merely pertains to one who may enforce the debt and is a separate concept from that of ownership.”  Thomas v. BAC Home Loans 

Servicing, LP, No. 56587, 2011 WL 6743044, at *3 n.9 (Nev. Dec. 20, 2011).  That is because “[o]wnership rights in instruments may be determined by principles of the law of property . . . which 
SA0018
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do not depend upon whether the instrument was transferred.”  UCC § 3-203 cmt. 1.  For that reason, a transfer of a note has no bearing on ownership, but instead “vests in the transferee any right of the transferor to enforce the instrument.”  Nev. Rev. Stat. § 104.3203.5In fact, the Nevada Supreme Court has applied this principle in a similar circumstance, where Freddie Mac claimed to own a note while BAC was the holder of the note and the record beneficiary of the associated deed of trust.  The court held there was nothing inconsistent with this situation under Nevada law.  See Thomas, 2011 WL 6743044, at *1, 3 & n.9.  Here, too, there is nothing inconsistent with Fannie Mae being the owner of the Note and the Deed of Trust, while Green Tree, its servicer, was beneficiary of record of the Deed of Trust. 

2. The Guide Confirms that Fannie Mae Retains Ownership of the 
Deed of Trust While Green Tree Is Record Beneficiary The Guide serves as a central document governing the contractual relationship between Fannie Mae and its servicers nationwide, including Green Tree.  See Selling Guide at A2-1-01.  The provisions of the Guide demonstrate that Fannie Mae and its loan servicers maintain the type of relationship described in the Restatement and Montierth to secure Fannie Mae’s ownership interest in the Deed of Trust.  See Berezovsky, 869 F.3d at 932-33; Montierth, 354 P.3d at 651 (looking to whether a loan owner can “compel an assignment of the deed of trust”); Guberland, 2018 WL 3025919, at *2 (recognizing Fannie Mae’s relationship with its servicers as dictated by the Guide). For example, the Guide provides that: “Fannie Mae may take any and all action with respect to the mortgage loan it deems necessary to protect its . . . ownership of the mortgage loan, including recordation of a mortgage assignment, or its legal equivalent, from the servicer to Fannie Mae . . . .”  Guide at A2-1-03 (emphasis added).   Furthermore, the Guide provides that Fannie Mae’s servicers “represent[] the interests of Fannie Mae in a foreclosure [action],” id. at A2-1-04, and includes an entire chapter regarding how and when servicers should pursue foreclosure, id. at E-3 (“Managing 

5 Similarly, Uniform Commercial Code Article 9 provides that “[t]he attachment of a security interest in a right to payment or performance secured by a security interest or other lien on personal or real property is also attachment of a security interest in the security, mortgage or other lien.” NRS § 104.9203(7).  Thus, “a transferee of a mortgage note” such as Fannie Mae “whose property right in the note has attached also automatically has an attached property right in the 
mortgage that secures the note.”  Report of the Permanent Editorial Board for the UCC, Application of the UCC to Selected Issues Relating to Mortgage Notes at 14 (Nov. 14, 2011) (emphasis added). 
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Foreclosure Proceedings”).  Thus, the provisions of the Guide demonstrate that Fannie Mae and its loan servicers maintain the type of relationship described in the Restatement and Montierth.The Guide confirms that ownership always lies with Fannie Mae.  For example, “Fannie Mae is at all times the owner of the mortgage note,” and “[a]t the conclusion of the servicer’s representation of Fannie Mae’s interests in the foreclosure . . . possession automatically reverts to Fannie Mae.”  Guide at A2-1-04.  Any servicer retaining documents related to a particular loan, such as a deed of trust, has “no right to possess these documents and records except under the conditions specified by Fannie Mae.”  Id. at A2-5.1-02.  Indeed, “[a]ny of these documents and records in possession of the mortgage loan originator, seller, or servicer, any service bureau, or any other party providing services in connection with selling a mortgage loan to, or servicing a mortgage loan for, Fannie Mae are retained in a custodial capacity only.”  Id.; see also A2-4-01.Thus, the fact that Green Tree was the beneficiary of record of the Deed of Trust at the time of the HOA Sale does not negate the fact that Fannie Mae remained the owner of the note and the Deed of Trust.  Accordingly, the Federal Foreclosure Bar protected the Deed of Trust from extinguishment, and Fannie Mae retained its property interest after the HOA Sale. 

ii. The Federal Foreclosure Bar’s Protection Extends to Fannie Mae’s 
Property Interest Here 

1. The Federal Foreclosure Bar Provides Broad Protection to Fannie 
Mae’s Lien Interests Federal law defines the scope of property interests protected by statutes such as the Federal Foreclosure Bar broadly.  See Matagorda Cty. v. Russell Law, 19 F.3d 215, 221 (5th Cir. 1994).  Courts have repeatedly held that mortgage liens constitute property for purposes of the analogous FDIC statute, 12 U.S.C. § 1825(b)(2).6  “[T]he term ‘property’ in § 1825(b)(2) encompasses all forms of interest in property, including mortgages and other liens.”  Simon v. Cebrick, 53 F.3d 17, 20 (3d Cir. 1995).  This reflects Congress’s intent to provide the greatest possible scope of protection to Freddie Mac and Fannie Mae in the midst of a severe housing crisis.  Cf. Cambridge Capital Corp. v. Halcon 

6 When analyzing HERA’s provisions, courts have frequently turned to precedent interpreting FDIC’s analogous receivership authority.  See, e.g., Cty. of Sonoma v. FHFA, 710 F.3d 987, 993 (9th Cir. 2013); In re Fed. Home Loan 
Mortg. Corp. Derivative Litig., 643 F. Supp. 2d 790, 795 (E.D. Va. 2009), aff’d sub nom. La. Mun. Police Emps. Ret. Sys. 
v. FHFA, 434 F. App’x 188 (4th Cir. 2011). 

SA0020



2145804557;1 

12345678910111213141516171819202122232425262728

A
K

ER
M

A
N

 L
LP

1635 VIL
LAGE C

ENTER 
CIRCLE

, SUITE 
200

LAS VE
GAS, NE

VADA 8
9134

TEL.: (7
02) 634-5

000 –FA
X: (702) 

380-8572
Enters., Inc., 842 F. Supp. 499, 503 (S.D. Fla. 1993) (“This Court need look no further than [Section 1825(b)(2)] itself to determine that Congress has expressed its intent that no property of the FDIC—fee or lien—be subject to foreclosure without the FDIC’s consent.”); Trembling Prairie Land Co. v. 

Verspoor, 145 F.3d 686, 691 (5th Cir. 1998) (“In deference to the will of Congress, we hold that the tax sale at issue was conducted without the consent of the FDIC . . . [and] violated 12 U.S.C. § 1825(b)(2).”).  Therefore, Fannie Mae’s interest here—ownership of both the Deed of Trust and the note—was a protected property interest under the Federal Foreclosure Bar. 
2. The Federal Foreclosure Bar Extends to Fannie Mae When It Is 

Under FHFA’s Conservatorship  The Federal Foreclosure Bar necessarily protects the Deed of Trust because the Conservator has succeeded by law to all of Fannie Mae’s “rights, titles, powers, and privileges,” 12 U.S.C. § 4617(b)(2)(A)(i).  Accordingly, “Fannie Mae’s property interest effectively becomes the FHFA’s while the conservatorship exists.”  Christine View, 417 P.3d at 367 (citing 12 U.S.C. § 4617(b)(2)(A)(i)).  This interpretation is supported by the text and structure of HERA.  See Skylights,112 F. Supp. 3d at 1155.  Section 4617 concerns FHFA’s “[a]uthority over” Fannie Mae and Freddie Mac when they are “critically undercapitalized” and thus must be placed into conservatorship or receivership.  Furthermore, the protections of Section 4617(j)(3) apply in “any case in which [FHFA] is acting as a conservator or a receiver.”  12 U.S.C. § 4617(j)(1).   Indeed, courts uniformly have rejected any argument that the immunities provided by Section 4617(j) do not apply to the property of Fannie Mae or Freddie Mac while in FHFA conservatorship.  
See Skylights, 112 F. Supp. 3d at 1155 (collecting cases); Nevada v. Countrywide Home Loans 

Servicing, LP, 812 F. Supp. 2d 1211, 1218 (D. Nev. 2011) (“[W]hile under the conservatorship with the FHFA, Fannie Mae is statutorily exempt from taxes, penalties, and fines to the same extent that the FHFA is.”); FHFA v. City of Chicago, 962 F. Supp. 2d 1044, 1064 (N.D. Ill. 2013) (argument is “meritless”).  Courts have also rejected similar arguments in the context of FDIC receiverships.  See, 

e.g., In re Cty. of Orange, 262 F.3d 1014, 1020 (9th Cir. 2001); Cty. of Fairfax v. FDIC, Civ. A. No. 92-0858, 1993 WL 62247, at *4 (D.D.C. Feb. 26, 1993).   . . . 
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E. FHFA Did Not Consent to Extinguishment of the Deed of Trust While it is not Defendants’ burden to establish this fact, it is undisputed that FHFA has not consented to extinguish Fannie Mae’s property interest in this case.  Because Fannie Mae had a protected property interest at the time of the HOA foreclosure sale, the Federal Foreclosure Bar precluded Plaintiff from acquiring free-and-clear title unless Plaintiff obtained FHFA’s consent to extinguish Fannie Mae’s interest.  Indeed, “[t]he Federal Foreclosure Bar cloaks the FHFA’s ‘property with Congressional protection unless or until the Agency affirmatively relinquishes it.’”  Christine 

View, 417 P.3d at 368 (quoting Berezovsky, 869 F.3d at 929). Plaintiff cannot show that it received such consent.  To the contrary, the Conservator has publicly announced that it “has not consented, and will not consent in the future, to the foreclosure or other extinguishment of any Fannie Mae or Freddie Mac lien or other property interest in connection with HOA foreclosures of superpriority liens.”  See Exhibit I.7  Thus, “it is clear that FHFA did not consent to the extinguishment of [the Enterprise’s] property interest through the HOA’s foreclosure sale.”  Alessi & Koenig, 2017 WL 773872, at *3 (citing and relying on cases in which FHFA’s statement was sufficient to show FHFA’s lack of consent).  
F. Green Tree May Assert the Federal Foreclosure Bar to Protect Its Interest and 

Fannie Mae’s Interest in the Deed of Trust The Federal Foreclosure Bar works automatically by operation of law, protecting the Deed of Trust and thereby limiting the property rights Plaintiff could have acquired after the HOA Sale.  When the Federal Foreclosure Bar prevented the extinguishment of the Deed of Trust, it did not merely preserve Fannie Mae’s ownership interest; it also preserved Bank of America’s parallel interests.8Accordingly, Green Tree has standing because (1) Green Tree’s interest in the Deed of Trust as beneficiary of record is preserved when the Federal Foreclosure Bar applies, and (2) Green Tree has a contractual relationship as servicer to protect Fannie Mae’s interest in litigation relating to the Loan.  
7 This public statement on a government website is subject to judicial notice.  See Daniels-Hall v. Nat’l Educ. 
Ass’n, 629 F.3d 992, 998-99 (9th Cir. 2010). 8 For example, in a related case, a federal court granted Fannie Mae’s servicer summary judgment against an HOA sale purchaser’s claims because, when the “Court determined that Fannie Mae’s interest in the Property was not extinguished,” this meant that the servicer’s interest also “was not affected” by the HOA Sale.  See Order, Saticoy Bay, 
LLC Series 1702 Empire Mine v. Fannie Mae, No. 2:14-CV-01975-KJD-NJK, slip op. at 3 (D. Nev. Sept. 29, 2015) (ECF No. 129). 
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The Nevada Supreme Court adopted this position in Nationstar Mortgage, LLC v. SFR 

Investments Pool 1, LLC, 396 P.3d 754 (2017).  Similarly, the Ninth Circuit found Nationstarpersuasive and held that servicers may raise the Federal Foreclosure Bar to defend property interests of Fannie Mae and Freddie Mac in litigation.  Flagstar, 699 F. App’x at 658-59.  Nationstar holds that “the servicer of a loan owned by [an Enterprise] may argue that the Federal Foreclosure Bar preempts NRS 116.3116, and that neither [the Enterprise] nor the FHFA need be joined as a party.”  396 P.3d at 758.  The Nevada Supreme Court cited Montierth, which recognizes that when a noteholder authorizes the beneficiary of record of a deed of trust to enforce the deed of trust, the beneficiary of record may do so.  See id. at 757 (citing Montierth, 354 P.3d at 651).   
Nationstar and Flagstar are consistent with the holdings of numerous other courts recognizing that Article III standing may be conferred by contract and assignment.  E.g., Sprint Comm’ns Co., L.P. 

v. APCC Servs., Inc., 554 U.S. 269, 271-72 (2008); CWCapital Asset Mgmt., LLC v. Chicago Props., 610 F.3d 497, 501 (7th Cir. 2010).  Indeed, courts routinely recognize that servicers like Bank of America have constitutional and prudential standing to bring an action regarding the loan.  See, e.g.,
Greer v. O’Dell, 305 F.3d 1297, 1299 (11th Cir. 2002) (“[A] loan servicer is a ‘real party in interest’ with standing to conduct, through licensed counsel, the legal affairs of the investor relating to the debt that it services.”).   The evidence in this case confirms that Fannie Mae is the owner of the Loan and that Green Tree is Fannie Mae’s contractually authorized servicer.  Pursuant to its contract with Fannie Mae, Green Tree has the authority to represent Fannie Mae’s interests in litigation with respect to the loans it services.  See, e.g., Guide at A2-1-04, E-1, E-1.3-01.  Furthermore, the Conservator has publicly supported invocation of the Federal Foreclosure Bar by servicers in litigation such as this one.  See 

Exhibit M.   Plaintiff can present no contrary evidence to create a genuine dispute about these facts.  Accordingly, Green Tree may invoke the Federal Foreclosure Bar in this litigation without joining Fannie Mae or FHFA as a party.   . . . . . . . . . 
SA0023
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IV. If the HOA Attempted to Foreclose on its Superpriority Lien, the Sale is Invalid Because 

it was Oppressive and Unfair. If the HOA attempted to foreclose on the superpriority portion of its lien, then the sale of the Property was void because it was oppressive and unfair, meaning the Deed of Trust survived the HOA’s foreclosure sale.  The Nevada Supreme Court just confirmed that to set aside an association’s foreclosure sale or hold that the sale did not extinguish a senior deed of trust, there “must [ ] be a showing of fraud, unfairness, or oppression.”  Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 

2227 Shadow Canyon, 133 Nev. Adv. Op. 91, Case No. 70382, at 12 (Nev. Nov. 22, 2017).  But the Supreme Court made clear that the foreclosure-sale price is a highly relevant factor, explaining that only “slight” evidence of unfairness is needed to overturn a sale where the price “inadequacy is palpable and great”: It is universally recognized that inadequacy of price is a circumstance of greater or lesser weight to be considered in connection with other circumstances impeaching the fairness of the transaction as a cause of vacating it, and that, where the inadequacy is palpable and great, 
very slight additional evidence of unfairness or irregularity is 
sufficient to authorize the granting of the relief sought. 

Id., at 15 (emphasis added).   The Court then provided a non-exhaustive list of “irregularities that may rise to the level of fraud, unfairness, or oppression” required to set aside an association sale or hold that it did not extinguish a senior deed of trust, including: (1) “failure to mail a deed of trust beneficiary the statutorily required notices”; (2) “an HOA’s representation that the foreclosure sale will not extinguish the first deed of trust”; (3) “collusion between the winning bidder and the entity selling the property”; (4) “a foreclosure trustee’s refusal to accept a higher bid”; and (5) “a foreclosure trustee’s misrepresentation of the sale date.”  Id., at 16 n.11. The HOA sold the Property for less than 8% of its fair market value.  In light of this “palpabl[y] and great[ly]” inadequate sales price, only slight evidence of unfairness is needed to set aside the foreclosure sale.  See Nationstar, 133 Nev. Adv. Op. 91, at 15.  Here, the Notice of Delinquent Assessment Lien and the Foreclosure Deed, state that the HOA’s lien was imposed and foreclosed “in accordance with” and “pursuant to” the HOA’s CC&Rs.  See Exhibits D, H.  Those publicly-recorded CC&Rs state that the HOA’s lien “shall be subordinate to the lien of any first Mortgage upon any Lot” 
SA0024
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and shall not “defeat or render invalid the lien, charges or encumbrance of any first Mortgage.”  
Exhibit N at §§ 4.07, 10.05. As the Nevada Supreme Court just explained in Nationstar, one “irregularit[y] that may rise to the level of fraud, unfairness, or oppression” needed to hold an association’s foreclosure did not extinguish a first deed of trust is “an HOA’s representation that the foreclosure sale will not extinguish the first deed of trust[.]”  See Nationstar, 133 Nev. Adv. Op. 91, at 16 n.11.  That is exactly what happened here.  The HOA Trustee stated on multiple occasions in a widely disseminated letter and newsletter that the Deed of Trust would remain a first priority lien on the property following the HOA sale.  See Exhibits K, L.  The HOA informed the entire world of the same in its publicly-recorded foreclosure notices and CC&Rs.  Exhibit N.  Those representations, standing alone, are sufficient to hold the HOA’s foreclosure sale did not extinguish the Deed of Trust.  See Nationstar, 133 Nev. Adv. Op. 91, at 15.  However, in addition to the above, the HOA and HOA Trustee purported to foreclosure on the superpriority portion of the HOA’s lien despite the fact that Bank of America tendered the nine-month superpriority amount prior to the HOA Sale despite the fact that the HOA Trustee refused to provide a payoff statement or otherwise identify the superpriority amount.  Exhibit F-3.Finally, the HOA Trustee opened bidding at the HOA foreclosure sale at the full amount of the lien with the intent to collect portions of the proceeds that were not included in the superpriority lien prior to distributing the excess proceeds.  The Nevada Supreme Court has held that such conduct can chill bidding and constitute fraud, oppression, and unfairness under Nationstar.  See JPMorgan Chase 

Bank, N.A. v. 1209 Village Walk Trust, LLC, Case No. 69784, March 20, 2018 (Order Affirming in Part, Reversing in Part, and Remanding at pp. 6-8).  NRS 116.3116(2)(b) and 116.31164(3)(c) required proceeds to be paid to Bank of America (as record beneficiary of the Deed of Trust at the time) prior to payment of the junior portion of the HOA’s lien.  The HOA and HOA Trustee opened bidding at the total amount owned, with intent – prior to the sale – to apply proceeds to the entirety of the HOA lien, including the sub-priority portion, before paying the first lien holder.   The HOA Trustee produced a script from the HOA Sale, which lists the opening bid as $3,052.87.  Exhibit O.  According to the HOA’s Statement of Account used by Bank of America to calculate the superpriority amount, the nine month superpriority amount was $297.75.  Exhibit F-2.
SA0025
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Opening bidding at the total amount owed, with the intent to satisfy the portion of the HOA’s lien that was junior to the Deed of Trust prior to distributing excess proceeds, chilled bidding.   In 1209 Village Walk, the Nevada Supreme Court recognized that “[t]he HOA may have owed JPMorgan any amount beyond the superpriority portion of the assessment lien, as JPMorgan’s interest as the holder of the fist deed of trust was superior to the subpriority portion of the assessment lien.”  
See Village Walk, 2018 WL 1448805, at *6.  To believe that the HOA and HOA Trustee intended to conduct a superpriority sale, while also including the entire amount of the lien, would require the Court to assume that the HOA and HOA Trustee either (1) intended to violate 116.31164(3)(c) prior to the sale by applying proceeds to the sub-priority portion before distributing excess proceeds to the first lien holder; or (2) did not intend to receive any money towards the sub-priority portion of the lien.  In either instance, this Court should find this oppressive and unfair.9

CONCLUSIONFor these reasons, the Court should grant Defendants’ motion for summary judgment and enter a declaration that Plaintiff’s interest in the Property, if any, is subject to the Deed of Trust. DATED this 16th of July, 2018   
AKERMAN LLP 

/s/ Jared M. Sechrist   DARREN T. BRENNER, ESQ. Nevada Bar No. 8386 JARED M. SECHRIST, ESQ. Nevada Bar No. 10439 1635 Village Center Circle, Suite 200 Las Vegas, NV 89134 
Attorneys for The Bank of New York Mellon fka The Bank 
of New York, as successor Trustee to JPMorgan Chase 
Bank, N.A, as Trustee for the Certificateholders of 
CWABS Master Trust Revolving Home Equity Loan 
Asset Backed Notes, Series 2004-T and Green Tree 
Servicing, LLC 

9 Importantly, this is not a post-sale distribution issue.  The HOA and HOA Trustee cannot cure this error by paying Green Tree the portion of the sub-priority lien it erroneously collected.  The error itself framed and chilled bidding and ensured that any amount distributed after the sale – then or now – would be grossly inadequate. 
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CERTIFICATE OF SERVICE I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 16th day of July, 2018, I caused to be served a true and correct copy of the foregoing MOTION FOR 

SUMMARY JUDGMENT, in the following manner: 
(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced document was electronically filed on the date hereof and served through the Notice of Electronic Filing automatically generated by the Court's facilities to those parties listed on the Court's Master Service List as follows: 
NEVADA ASSOCIATION SERVICES, INC. Chris Yergensen, Esq.  Chris@nas-inc.com   Brandon E. Wood   brandon@nas-inc.com   Susan E. Moses  susanm@nas-inc.com 
BROOKS HUBLEY, LLP Michael R. Brooks, Esq. MBrooks@brookshubley.com   efile Brooks Hubley   efile@brookshubley.com   Jessica Perlick  jperlick@brookshubley.com   Nicole Lane  NLane@brookshubley.com   
THE LAW OFFICES OF MICHAEL F. BOHN, ESQ. LTD. Eserve Contact  office@bohnlawfirm.com   Michael F Bohn Esq   mbohn@bohnlawfirm.com     
HOA LAWYERS GROUPHOALG E-Serve   eserve@nrs116.com   
TIFFANY & BOSCO, P.A. Gregory L. Wilde   glw@tblaw.com   
BOYACK ORME & ANTHONYSherri Tyrrell  marcia@boyacklaw.com  Mike Van Luven mike@boyacklaw.com  

/s/ Patricia Larsen  An employee of AKERMAN LLP
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MILES BAUER AFFIDAVIT
State of California ssOrange County
Affiant being first duly sworn deposes and saysam paralegal with the law firm of Miles Bauer Bergstrom Winters LLP
Miles Bauer in Costa Mesa California am authorized to submit this affidavit on behalf of
Miles Bauer am over 18 years of age of sound mind and capable of making this affidavit

The information in this affidavit is taken from Miles Bauers business records have
personal knowledge of Miles Bauers procedures for creating these records They are made at or
near the time of the occurrence of the matters recorded by persons with personal knowledge of the
information in the business record or from information transmitted by persons with personal
knowledge kept in the course of Miles Bauers regularly conducted business activities and it

is the regular practice of Miles Bauer to make such records have personal knowledge of Miles
Bauers procedures for creating and maintaining these business records personally confirmed that
the information in this affidavit is accurate by reading the affidavit and attachments and checking
that the information in this affidavit matches Miles Bauers records available to me

Bank of America N.A BANA retained Miles Bauer to tender payments to
homeowners associations HOA to satisfy super-priority liens in connection with the following
loan

Loan Number 8
Borrowers Charles and Tara Wight
Property Address 133 McLaren Street Henderson Nevada 89074

303539371Page of
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Miles Bauer maintains records for the loan in connection with tender payments toHOA As part of my job responsibilities for Miles Bauer am familiar with the type of records
maintained by Miles Bauer in connection with the loan

Based on Miles Bauers business records attached as Exhibit is copy of an
October 25 2011 letter from Andrew Pastwick Esq an attorney with Miles Bauer to Hilipointe
Park Maintenance care of Nevada Association Services Inc

Based on Miles Bauefs business records Pvc located no response to the above
correspondence

Based on Miles Bauers business records attached as Exhibit is copy of
Statement of Account from Nevada Association Services Inc for different property in the
Hillpointe Park Maintenance homeowners association used by Miles Bauer to determine good
faith payoff estimate

Based on Miles Bauefs business records attached as Exhibit is copy of
December 16 2011 letter from Rock Jung an attorney with Miles Bauer to Nevada
Association Services Inc enclosing check for $276.75

i/i

iii
I/I

30353937Page of
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10 Based on Miles Bauers business records on December 19 2011 Nevada
Association Services Inc refused delivery of the December 16 2011 letter and the $276.75
check copy of the delivery receipt from Miles Bauers business records is attached as Exhibit

copy of the voided check from Miles Bauers business records is attached as Exhibit
copy of screenshot containing the relevant case management note confirming the check was
returned is attached as ExhibitFURTHER DECLARANT SAYETH NOT
Date /7/1 _______________________

Declarant 4dc- Jii
notary public or other officer completing this certificate verifies only the

identity of the individual who signed the document to which this certificate isattached and not the truthfulness accuracy or validity of that document
State of California
County of QCUQ
Subscribed and sworn to or affirmed before me on this fl day of 2015
by aaY .-V\dt proved to me on the basis of satisfactory evidence to beName of Signer
the person who appeared before me
Signature QkJA SealSignature of Notary Public

30353937Page of
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DOUGLAS MILESAlso Admd in Califoma andllhnosRICHARD BAUER JRJEREMY BERGSTROMMao Admmsd in AnzOnaFRED TIMOTHY WINTERSKEENAN F. MCLENAHANMARK DOMEYERAlso Admitlcd in Disthct ofColumbia VrgmiaTAMI CROSBYBRYANT JAQUEZGINA CORENAWAYNE RASHROCK JUNGVY PHAMKRISTA NIELSONHADI SEVED-ALIJORY GARABEDIANTHOMAS MORLANAdmiflad in CalifonsaBRIAN TRANANNA GHAJARCORI JONESSTEVEN STERNAdmdlcd Aizona illinoisANDREW PASTWICKAlso Admftted in Anzons andCailfonnaCATHERINE MASONCBR1STINE CHUNGBANH NGUYENTHOMAS SONGSHELLY RAISZADEH

MiLES BAUER BERGSTROM WINTERS LLPATTORNEYS AT LAW SINCE 1985
2200 Paseo Verde Parkway Suite 250Henderson NV 89052Phone 702 369-5960Fax 702 369-4955

CALIFORNIA OFFICE1231 DYER ROADSUITE 100SANTA ANA CA 92705PHONE 714 481-9100FACSIMILE 714 481-9141

October 25 2011
Hillpointe Park MaintenanceNevada Association Services Inc6224 Desert Inn Road SuiteLas Vegas NV 89146Re Propery Address 133 McLaren Street Henderson NV 89074MBBW File No 11-Hi 752
Dear Sirs

SENT VIA FIRST CLASS MAIL

This letter is in response to your Notice of Default with regard to the HOA assessments purportedly owed onthe above described real property This firm represents the interests of MERS as nominee for Bank of AmericaN.A as successor by merger to BAC Home Loans Servicing LP hereinafter 44BANA with regard to these
issues BANA is the beneficiary/servicer of the first and second deed of trust loans secured by the property
As you know NRS 116.3116 governs liens against units for assessments Pursuant to NRS 116.3116

The association has lien on unit for
any penalties fees charges late charges fines and interest charged pursuant to paragraphs toinclusive of subsection of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim lien under NRS 116.3 102 Subsection Paragraphs through of this Statute
clearly provide that such lien is JUNIOR to first deeds of trust to the extent the lien is for fees and chargesimposed for collection andlor attorney fees collection costs late fees service charges and interest See
Subsection 2b of NRS 116.3 116 which states in pertinent part

lien under this section is prior to all other liens and encumbrances on unit except

SA0177



133 McLaren Street Henderson NV 89074 Page Iwo of two
first security interest on the unit recorded before the date on which the assessment sought to be

enforced became delinquent.The lien is also prior to all security interests described in paragraph _enLf theassessmen for QM LQJ1yLMPJd J the absencL2Laeclerati0flduruigtbe9ntk
Subsection 2b of NRS 116.3116 clearly provides that an HOA lien is prior to all other liens and encumbranceson unit except first security interest on the unit.. But such lien is prior to first security interest to the
extent of the assessments for common expenses which would have become due during the months before
institution of an action to enforce the lien
Based on Section 2b portion of your HOA lien is arguably senior to BANAs first deed of trust specificallythe nine months of assessments for common expenses incurred before the date of your notice of delinquent
assessment dated September 2811 For purposes of calculating the nine-month period the trigger date is the
date the HOA sought to enforce its lien It is unclear based upon the information known to date what amount
the nine months of common assessments pre-dating the NOD actually are That amount whatever it is is theamount BANA should be required to rightfully pay to fully discharge its obligations to the HOA per NRS
116.3102 and my client hereby offers to pay that sum upon presentation of adequate proof of the same by theHOA
Please let me know what the status of any HOA lien foreclosure sale is if any My client does not want these
issues to become further exacerbated by wrongful HOA sale and it is my clients goal and intent to have these
issues resolved as soon as possible Please refrain from taking further action to enforce this HOA lien until my
client and the HOA have had an opportunity to speak to attempt to frilly resolve all issues
Thank you for your time and assistance with this matter may be reached by phone directly at 702 942-0468
Please fax the breakdown of the HOA arrears to my attention at 702 942-8411 will be in touch as soon asIve reviewed the same with BANA
Sincerely
MILES BA UER BSTROM WINTERS LLP
Andrew Pastwick Esq
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BM
Langemann Carmen Hillpointe Park1723 Talon Ave Account No TAL1723NAS 62347Assessments Late Fees InterestAttorneys Fees Collection Costs Amount Amount Amount Amount Amount Amount AmountDates of Deinquency04/i 0-06/I Present rate Priar rate Prior rate Prior rate Prior rate NAS NASFEES COSTSBalance forward 117.25 0.00 0.00 0.00 1100 1100 1100
Quarterly Assessment Amount 9225 1100 000 000 000 000 0.00No of Quarters DelinquentTotal Assessments due 461.25 0.00 000 0.00 0.00 0.00 0.00Late fee amount 25.00 000 000 0.00 000 000 0.00No of Months Late Fees IncurredTotal Late Fees due 150.00 000 000 0.00 0.00 0.00 0.00

Interest due 0.00 000 000 0.00 000 0.00 0.00Special Assessment Due 0.00 0.00 0.00 0.00 0.00 0.00 0.00Special Assessment Late Fee 0.00 0.00 0.00 0.00 0.00 000 000Special Assessment Interest Due 0.00 0.00 0.00 000 0.00 0.00 000Violations 0.00 0.00 0.00 0.00 0.00 0.00 0.00Mgmt Co Intent to Lien 000 0.00 0.00 0.00 0.00 0.00 0.00Transfer Fee 0.00 000 0.00 0.00 0.00 0.00 0.00Management Co.Fee 175.00 0.00 0.00 0.00 000 0.00 0.00Demand Letter 0.00 0.00 0.00 0.00 0.00 135.00 0.00Notice of DelinquentAssessment Lien 0.00 0.00 0.00 0.00 000 325.00 0.00
Release of Noticc ofDelinquent Assessment Lien 0.00 0.00 0.00 0.00 0.00 30.00 0.00
Certified Mailing 0.00 0.00 0.00 000 0.00 72.00 87.30Recording Costs 0.00 0.00 0.00 0.00 000 000 57.00
Intent to Notice of Default 0.00 000 0.00 000 0.00 75.00 000Notice of Default Fees 000 0.00 0.00 000 000 40000 000
Title Report 0.00 0.00 0.00 0.00 0.00 0.00 400.00Notice of Sale Fee 0.00 0.00 000 0.00 0.00 000 0.00Posting Publication Cost 0.00 000 0.00 0.00 000 0.00 0.00Postponement of Sale 0.00 0.00 000 0.00 0.00 0.00 000Conduct Foreclosure Sale 000 0.00 0.00 000 0.00 000 000Payment Plan Fee 0.00 0.00 0.00 0.00 000 30.00 0.00Payment Plan Breach Letters 0.00 0.00 0.00 0.00 0.00 25.00 0.00NAS Attorney fees 000 0.00 0.00 0.00 0.00 000 0.00Escrow demand fee 0.00 0.00 000 0.00 0.00 000 0.00Collection on Violations 0.00 000 0.00 0.00 0.00 0.00 0.00Prepare and Record Transfer Deed 0.00 000 000 000 0.00 0.00 0.00
Substitution of Agent Doe Fee 0.00 0.00 0.00 0.00 0.00 0.00 0.00Other 0.00 000 000 0.00 000 000 000Other 0.00 0.00 000 0.00 000 0.00 000

Subtotals $903.50 $0.00 $0.00 $0.00 $0.00 $1092.00 $544.30GRAND TOTAL $2163.05

Nevada Assooation Services Inc is debt collector Nevada Association Services Inc is attempting to collect debt Any informaton obtainedPrinted 5/14/2011 will be used for that purpose Page
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BM

Credits Payments DatePayments to HOA 150.750.000.000.000.000.000.000.00Payment to Mgmt Co 75.00Misc Fees Credit 0.00NAS Fees 135.00NAS Costs 16.00

Nevada Association Services Inc is debt collector Nevada Association Services Inc is attempting to collect debt Any information obtainedPrinted 5/14/2011 will be used for that purpase Page
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MILES BAUER BERGSTROM WINTERS LLPATTORNEYS AT LAW SINCE 1985
2200 Paseo Verde Parkway Suite 250Henderson NV 89052Phone 702 369-5960Fax 702 369-4955

4fOPJlA OFFiCE1231 DYER ROADSUITE IOUSANTA .ANA CA 92705PHONE 714 48I9lO0FACSIMILE 714 48I9I4l

December 16 201.1
Nevada Association Services Inc6224 Desert Inn Road SuiteLas Vegas NV 89146Re Property Address 133 McLaren StreetLOAN 8MBBWFile No 1-H1752
Dear Sir/Madame
As you may recall this firm represents the interests of Bank of America N.A as successor by merger toBAC Home Loans Servicing LP hereinafter BAN with regard to the issues set forth herein It is
our understanding that Nevada Association Services NAS is now unwilling to provide our office withHOA payoff ledgers due to their concern of violating the Fair Debt Collection Practices Act FDCPAAccording to NAS the FDCPA applies to NAS and how it conducts its business Thus if the homeowner
is still the title owner and is consumer as defined under the FDCPA NAS is prohibited from supplying
us payoff information unless BANA has written authorization from the homeownerBANA is the beneficiary/servicer of the first deed of trust loan secured by the property and wishes to
satisfy its obligations to the HOA Please bear in mind thatNRS 116.3116 governs liens against units for assessments Pursuant to NRS 116.3116

The association has lien on unit for

SA0183



any penalties fees charges late charges fines and interest charged pursuant to paragraphs toii inclusive ofsubsection ofNRS 5.3102 are enforceable as assessments under this section
While the HOA may claim lien under NRS 16.3102 Subsection Paragraphs through of thisStatute clearly provide that such lien is JUNIOR to first deeds of trust to the extent the lien is for feesand charges imposed for collection and/or attorney fees collection costs late fees service charges and
interest See Subsection 2b of NRS 116.3116 which states in pertinent part

lien under this section is prior to all other liens and encumbrances on unit except
first security interest on the unit recorded before the date on which the assessment sought tobe enforced became delinquent..The lien is also prior to all security interests described in paragraph to the extent of thesm for common expenses which 1Jacceleration during the months immediately preceding institution of an action to enforcethe lien

Based on Section 2b portion of your HOA lien is arguably prior to BANAs first deed of trust
specifically the nine months of assessments for common expenses incurred before the date of your noticeof delinquent assessment
Despite your refusal to provide HOA payoff ledgers our client still wishes to make good-faith attemptto fulfill BANAs obligations as the 1St lienholder by tendering to NAS an accurate estimate of the SuperPriority Amount This good-faith estimate is based on priorpayoff ledgers provided by NAS to our firmregarding the same HOA in question Thus assuming that the HOA assessment amounts havent changedrecently we will be able to give an accurate estimate of the Super-Priority Amount and tender saidamount to NAS Based on the most recent BOA payoff ledger provided by NAS in regards to this
particular HOA we estimate the Super-Priority Amount to be $276.75
Our client has authorized us to make payment to you in the amount of $276.75 to satisfy its obligations tothe HOA as holder of the first deed of trust against the property Thus enclosed you will findcashiers check made out to NEVADA ASSOCIATION SERVICES in the sum of $276.75 which
represents the maximum months worth of delinquent asstsments reoerable by an BOA This isnon-negotiable amount and any endorsement of said cashiers check on your part whether express orimplied will be strictly construed as an unconditional acceptance on your part of the facts stated hereinand express agreement that BANAs financial obligations towards the HOA in regards to the real propertylocated at 133 McLaren Street have now been paid in full
Thank you for your prompt attention to this matter If you have any questions or concerns may bereached by phone directly at 702 942-0412
Sincerely
MILES BA UER BERGSTROM WLWTERS LLP
Rock Jung Esq
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From Maria Cristina MascardoSent Tuesday November 26 2013 908 AMTo Lafferty WilliamCc Rock Jung MRT HOA ReferralsSubject New Referral SINAGULIA NOS 12/26/13 13-H1370
Good morning William
Thank you for the referral We would be more than happy to assist you on this matter Please note that our hourly rate is$17500 This file will be assigned to Rock Jung Esq and his contact information is
rjunQmileslegal com702 942-0412

bsp
Rockwill be contacting you shortly on this file

Have great day
Maria Cristina Mascardo
Legal AssistantMiles Bauer Bergstrom Winters LLPNevada Office2200 Paseo Verde Pkwy Ste 250Henderson NV 89052702 942-0449mmascardomileslegaLcom
California Office
1231 East Dyer Road Suite 100Santa Ana California 92705www mileslegaLcom
Fred Winters EsqManaging Partner Civil Litigation714A81 8317fwintersmileslepal comTami Crosby EsqPartner Civil Litigation714.48t8355tcrosbymilesleaaLcom
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X: (702) 
380-8572

DARREN T. BRENNER, ESQ.Nevada Bar No. 8386 KAREN A. WHELAN, ESQ. Nevada Bar No. 10466 
AKERMAN LLP 1635 Village Center Circle, Suite 200 Las Vegas, Nevada 89134 Telephone:  (702) 634-5000 Facsimile:  (702) 380-8572 Email:  darren.brenner@akerman.com Email:  karen.whelan@akerman.com 
Attorneys for The Bank of New York Mellon fka The Bank of New York, as successor Trustee to 
JPMorgan Chase Bank, N.A., as Trustee for the Certificateholders of CWABS Master Trust  
Revolving Home Equity Loan Asset Backed Notes, Series 2004-T and Green Tree Servicing, LLC 

DISTRICT COURT 

CLARK COUNTY, NEVADA SATICOY BAY LLC SERIES 133 MCLAREN, Plaintiff, v.GREEN TREE SERVICING LLC; THE BANK OF NEW YORK, AS SUCCESSOR TRUSTEE TO JPMORGAN CHASE BANK, N.A., AS TRUSTEE FOR THE CERTIFICATEHOLDERS OF CWABS MASTER TRUST, REVOLVING HOME EQUITY LOAN ASSET BACKED NOTES, SERIES 2004-T; NATIONAL DEFAULT SERVICING CORPORATION; CTC REAL ESTATE SERVICES; CHARLES J. WIGHT; AND TARA J. WIGHT, Defendants,  
GREEN TREE SERVICING LLC,  Counterclaimant,  v.SATICOY BAY LLC SERIES 133 MCLAREN; NEVADA ASSOCIATION SERVICES, INC.; HILLPOINTE PARK MAINTENANCE DISTRICT; and ROE COMPANIES 1 through 10; inclusive,  Counter-Defendants. 

Case No.:   A-14-693882-C Dept. No.:  XXX 
THE BANK OF NEW YORK MELLON FKA 
THE BANK OF NEW YORK, AS SUCCESSOR 
TRUSTEE TO JPMORGAN CHASE BANK, 
N.A, AS TRUSTEE FOR THE 
CERTIFICATEHOLDERS OF CWABS 
MASTER TRUST REVOLVING HOME 
EQUITY LOAN ASSET BACKED NOTES, 
SERIES 2004-T AND GREEN TREE 
SERVICING LLC’S INITIAL EXPERT 
DISCLOSURETHE BANK OF NEW YORK 
MELLON FKA THE BANK OF NEW YORK, 
AS SUCCESSOR TRUSTEE TO JPMORGAN 
CHASE BANK, N.A, AS TRUSTEE FOR THE 
CERTIFICATEHOLDERS OF CWABS 
MASTER TRUST REVOLVING HOME 
EQUITY LOAN ASSET BACKED NOTES, 
SERIES 2004-T AND GREEN TREE 
SERVICING LLC’S 

Case Number: A-14-693882-C

ELECTRONICALLY SERVED2/21/2018 7:56 PM
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The Bank of New York Mellon fka The Bank of New York, as successor Trustee to JPMorgan Chase Bank, N.A, as Trustee for the Certificateholders of CWABS Master Trust Revolving Home Equity Loan Asset Backed Notes, Series 2004-T and Green Tree Servicing LLC, now known as Ditech Financial LLC, by and through their attorneys of the law firm of AKERMAN LLP, hereby designate the following expert witness pursuant to NRCP 16.1(a)(2)(A)(C)(i): 1. Valbridge Property Advisors Lubawy & Associates, Inc. 3034 S. Durango Dr. #100 Las Vegas, NV 89117 Matthew Lubawy, MAI, CVA, CMEA Managing Director Tammy Howard, Senior AppraiserMs. Howard and/or Mr. Lubaway will provide expert opinion concerning the market value at the time of the HOA’s foreclosure sale. The initial expert report is attached hereto as Exhibit A along with Ms. Howard’s and Mr. Lubaway’s curriculum vitae (A-1), list of testimony (A-2), and fee schedule (A-3). DATED: February 21, 2018. 
AKERMAN LLP/s/ Karen A. Whelan, Esq.DARREN T. BRENNER, ESQ. Nevada Bar No. 8386 KAREN A. WHELAN, ESQ. Nevada Bar No. 10466 1635 Village Center Circle, Suite 200 Las Vegas, Nevada 89134 
Attorneys for Defendant, Bank of America, N.A. 
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Valbridge Property Advisors/ Lubawy & Associates
18-0063RESIDENTIAL APPRAISAL SUMMARY REPORT

133 McLaren St Henderson NV 89074
Clark Skyview, Plat Book 47 Page 69, Lot 2 Block 2

178-16-215-068 2013-14 N/A 0 known
Charles J. & Tara J. Wight *

31
Southeast 76-E5 Metro Maps 0053.15

Fair Market Value

Litigation  * as of Nov. 22, 2013

Akerman, LLP
Akerman, LLP 1635 Village Center Circle, Suite 200, Las Vegas, NV  89134

Tammy L. Howard 3034 S. Durango Drive, Suite 100, Las Vegas, NV 89117

65
3.3 mil

210

New
50
20

65

10
10Vacant 15

The subject is located in the SE ptn. 
of Las Vegas Valley, +/- 12-17 miles from the Las Vegas Strip & downtown areas.  It is bound on the north by Warm Springs Rd, the east by 
Gibson Rd, the south by Sunridge Heights Pkwy, the west by Pecos Rd.   This area includes a compatible mix of tract style SFR's with most 
new development occurring in the southern ptn of the nbhd.  Pockets of low density, custom estates are located in the nbhd. Industrial uses 
are noted in the east ptn. The area has an adequate mix of public schools, parks, shops, & general conveniences.  Access is good via I-215 
& local streets.  Prices over the past 12 months show fluctuations in both directions with an overall upward trend; GLVAR data indicates a 
median price of $245,000 in this nbhd. in Aug. 2013, up from $183,000 in Aug. 2012.  The average list price to sale price ratio during the prior 
year within the neighborhood is 99%.   The reasonable exposure time for the subject property at the opinion of market value stated in this 
report is 30-60 days.  Average overall appeal and marketability.  The price range noted above is based on actual sales; the value range could 
potentially be higher. 

45 x 100 4,500 sf
RS-6 Low Density Single Family Residential, 6 du/ac

Unknown

Asphalt
Concrete
Concrete
Electric
None

Level
Typical for neighborhood
Rectangular
Assume adequate
Street
Front/partial rear

X 32003C 2595F 11/16/2011

Single family residential Single family residential
The highest and best use is as it exists, a single family residence.

No apparent adverse easements, encroachment, environmental conditions, illegal or legal nonconforming zoning uses noted 
at the time of the inspection; however, inspection was made without the benefit of a title report or survey.  The subject lot backs to Arroyo 
Grande Blvd,  major street in the area; some market resistance could be expected due to the increased potential for noise and activity. 

1
2

Standard

23
15

Concrete
Stucco
Concrete tiles
None
Fixed/Sliding
WovenMesh

Concrete
None
None

N/A
NoneNoted

NoneNoted
NoneNoted

N/A
FAU
Gas

Yes

Tile/carpet
Drywall/paint
Wood/paint
Tile
1-piece fiberglass/tile
Raised panel/hollowCountertops Ceramic tile

1
Covered
None
Covered
Masonry Block
NoneBalcony

2
2

Concrete
5 3 3 1,562

Assume tile/carpet flooring, standard cabinets and vanities with ceramic tile countertops in kitchen and bathrooms,  
overhead lights/fans, private yard with drought tolerant landscaping, covered patio

 As of the effective date of this appraisal, the subject property 
is assumed to be in average- condition with some mold remediation in the master bedroom.  The effective age and overall condition is based 
on the appraiser's exterior inspection of the property and review of MLS #1349906.  An exterior inspection of the property was performed 
from the street.  An extraordinary assumption is made that the interior is in less than average condition with mold remediation 
required in the master bedroom as of the effective date of this appraisal.   We have deducted $15,000 for this, however, we are not 
qualified experts in mold remediation and this estimate is subjective.   The use of the extraordinary assumption may have affected 
the assignment results.
*Personal property items are not included herein.  The interior description has been based on public records and MLS records.   Form GPRES - "TOTAL" appraisal software by a la mode, inc. - 1-800-ALAMODE

File No.:

SU
BJ
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T

Property Address: City: State: Zip Code:County: Legal Description:Assessor's Parcel #: Tax Year: R.E. Taxes: $ Special Assessments: $Current Owner of Record: Occupant: Owner Tenant Vacant Manufactured HousingProject Type: PUD Condominium Cooperative Other (describe) HOA: $ per year per monthMarket Area Name: Map Reference: Census Tract:
AS

SI
G

NM
EN

T

The purpose of this appraisal is to develop an opinion of: Market Value (as defined), or other type of value (describe)This report reflects the following value (if not Current, see comments): Current (the Inspection Date is the Effective Date) Retrospective ProspectiveApproaches developed for this appraisal: Sales Comparison Approach Cost Approach Income Approach (See Reconciliation Comments and Scope of Work)Property Rights Appraised: Fee Simple Leasehold Leased Fee Other (describe)Intended Use:Intended User(s) (by name or type):Client: Address:Appraiser: Address:

M
AR

KE
T 

AR
EA

 D
ES

CR
IP

TI
O

N

Location: Urban Suburban RuralBuilt up: Over 75% 25-75% Under 25%Growth rate: Rapid Stable SlowProperty values: Increasing Stable DecliningDemand/supply: Shortage In Balance Over SupplyMarketing time: Under 3 Mos. 3-6 Mos. Over 6 Mos.
Predominant
OccupancyOwnerTenantVacant (0-5%)Vacant (>5%)

One-Unit HousingPRICE$(000) LowHighPred
AGE(yrs) Present Land UseOne-Unit %2-4 Unit %Multi-Unit %Comm'l %%

Change in Land UseNot LikelyLikely * In Process ** To:
Market Area Boundaries, Description, and Market Conditions (including support for the above characteristics and trends):

SI
TE

 D
ES

CR
IP

TI
O

N

Dimensions: Site Area: Corner Lot Cul de SacZoning Classification: Description:Zoning Compliance: Legal Legal nonconforming (grandfathered) Illegal No zoning
Utilities Public Other Description Off-site Improvements Type Public PrivateElectricityGasWaterSanitary SewerStorm Sewer

StreetCurb/GutterSidewalkStreet LightsAlley

TopographySizeShapeDrainageViewLandscaping
FEMA Spec'l Flood Hazard Area Yes No FEMA Flood Zone FEMA Map # FEMA Map DateHighest & Best Use as improved: Present use, or Other use (explain)Actual Use as of Effective Date: Use as appraised in this report:Summary of Highest & Best Use:
Site Comments:

DE
SC

RI
PT

IO
N 

O
F 

TH
E 

IM
PR

O
VE

M
EN

TS

General Description# of Units Acc.Unit# of StoriesType Det. Att.Design (Style)Existing Proposed Und.Cons.Actual Age (Yrs.)Effective Age (Yrs.)

Exterior DescriptionFoundationExterior WallsRoof SurfaceGutters & Dwnspts.Window TypeStorm/Screens
FoundationSlabCrawl SpaceBasementSump PumpDampnessSettlementInfestation

Basement NoneArea Sq. Ft.% FinishedCeilingWallsFloorOutside Entry
HeatingTypeFuel
CoolingCentralOther

Interior DescriptionFloorsWallsTrim/FinishBath FloorBath WainscotDoors
AppliancesRefrigeratorRange/OvenDisposalDishwasherFan/HoodMicrowaveWasher/Dryer

AtticNoneStairsDrop StairScuttleFloorHeatedFinished

AmenitiesFireplace(s) #PatioDeckPorchFencePool
Woodstove(s) # Car Storage NoneGarage # of cars ( Tot.)Attach.Detach.Blt.-InCarportDrivewaySurfaceFinished area above grade contains: Rooms Bedrooms Bath(s) Square Feet of Gross Living Area Above GradeAdditional features:

Describe the condition of the property (including physical, functional and external obsolescence):

Copyright© 2007 by a la mode, inc. This form may be reproduced unmodified without written permission, however, a la mode, inc. must be acknowledged and credited.1/2007
SA0206



18-0063RESIDENTIAL APPRAISAL SUMMARY REPORT
County Records/MLS

None/Prior three years
N/A
County Records

County Records did not reveal a transfer of the subject in 3 years 
preceding the date of value, Nov. 22, 2013.  It had been under the ownership of Charles J. &B Tara J. 
Wight since Nov. 23, 2004.  It was listed for sale in May 2013 for $130,000 as a short sale; although a 
contingent offer was reported, the listing was withdrawn with no sale consummated.  The value 
estimated herein is higher than the list price; this is reasonable considering the favorable market 
conditions that were experienced at the time & the short sale status; short sales were oftentimes listed 
below market in order to initiate a quick sale.   We are not aware of any other listing, sale or offer for the 
subject in the 3-year period preceding the effective date of value. 

133 McLaren St
Henderson, NV 89074

0.00

Exterior Inspection
County Rcrds

N/A
0.00
Fee Simple
N/A
Average
4,500 sf/interior
Residential
Standard
Average, typical
23
Assm. average-

5 3 3
1,562

0
N/A
Average
FAU/Central
Standard
2 car garage
Cov. patioFireplace/Upgrades 1 FP/standardPool NoneSite Improvements L/S, block wallsContract Date N/ADay on Market N/A

132 McLaren St
Henderson, NV 89074
0.03 miles E

152,000
97.31

MLS#1301012
Clark County Records

FHA
Traditional Sale
Fee Simple
1/6/2013 COE
Average
3,920 sf/interior
Street +2,500
Standard
Average
23 years
Average -15,000

6 3 3
1,562

0
N/A
Average
FAU/Central
Standard
2 car garage
Similar patio
1 FP/similar
None
Similar
11/24/2012
10

-12,500

139,500

1740 Blanchard Dr
Henderson, NV 89074
0.13 miles W

149,900
98.04

MLS#1326609
Clark County Records

Conv.
Traditional Sale
Fee Simple
3/29/2013 COE
Average
3,920 sf/interior
None
Standard
Average
21 years
Average -15,000

6 3 2 +3,500
1,529

0
N/A
Average
FAU/Central
Standard
2 car garage
Similar patio
1 FP/similar
None
Similar
3/4/2013
0

-11,500

138,400

1707 Talon Ave
Henderson, NV 89074
0.07 miles S

155,000
99.23

MLS#1351660
Clark County Records

Cash
Traditional Sale
Leased fee
7/3/2013 COE
Average
3,920 sf/interior
Street +2,500
Standard
Average
22 years
Average -15,000

6 3 3
1,562

0
N/A
Average
FAU/Central
Standard
2 car garage
Similar patio
1 FP/similar
None
Similar
6/7/2013
4

-12,500

142,500
COE, close of escrow, indicates the date the transaction was recorded.  The contract date is the date 

the contract for sale was signed.  Information for the COE and contract sales dates was obtained from MLS and county records and have 
been provided to give the Client additional understanding of the market conditions as of the effective date of this appraisal.

For the purpose of this appraisal, when conflict  between County Records and appraiser inspection were noted, appraiser inspection was 
used.  For the purpose of this appraisal, when conflict between MLS and county records were noted, MLS was used.   

The sales comparables were viewed from the exterior on February 5, 2018, however, GLVAR MLS photos were used from the time of the 
sale as they are more reflective of the condition at the time of sale and the retrospective effective date of this appraisal.

Sales 1 and 3 are model matches from the subject subdivision; sale 3 is a larger residence from the subject subdivision.  All 3 have been 
adjusted downward $15,000 for superior condition.  We are not qualified experts in the remediation of mold and this condition adjustment is 
subjective. 

Sale 1 was on the market for 10 days before selling $2,000 below list as a traditional sale; the buyer obtained FHA financing.  It was owner 
occupied at the time of sale.  Like the subject, this lot backs to Arroyo Grande Parkway.  Prior to the sale noted herein, this property had 
been owned by the seller since 2005.  

Sale 2 sold the same day it was listed at full list price as a traditional sale; the buyer obtained Conventional financing.  It was vacant at the 
time of sale.  In history, it had been owned by the seller since 2007.

Sale 3 was on the market for 4 days before selling $1,100 above list as an all cash traditional sale.  The lot backs to Wigwam Parkway which 
is similar to the subject's location.  It was tenant occupied at the time of sale; no adjustment is necessary for property rights given the 
relatively short term associated with leases for SFR's.  In history, this property had been owned by the seller since 1991.  

See page 3 for continuation

140,000Form GPRES - "TOTAL" appraisal software by a la mode, inc. - 1-800-ALAMODE

File No.:

TR
AN

SF
ER

 H
IS

TO
RY

My research did did not reveal any prior sales or transfers of the subject property for the three years prior to the effective date of this appraisal.Data Source(s):1st Prior Subject Sale/TransferDate:Price:Source(s):2nd Prior Subject Sale/TransferDate:Price:Source(s):

Analysis of Sale/Transfer History:
SA

LE
S 

CO
M

PA
RI

SO
N 

AP
PR

O
AC

H

SALES COMPARISON APPROACH TO VALUE (if developed) The Sales Comparison Approach was not developed for this appraisal.FEATURE SUBJECT COMPARABLE SALE # 1 COMPARABLE SALE # 2 COMPARABLE SALE # 3AddressProximity to SubjectSale Price $ $ $ $Sale Price/GLA $ /sq.ft. $ /sq.ft. $ /sq.ft. $ /sq.ft.Data Source(s)Verification Source(s)VALUE ADJUSTMENTS DESCRIPTION DESCRIPTION +(-) $ Adjust. DESCRIPTION +(-) $ Adjust. DESCRIPTION +(-) $ Adjust.Sales or FinancingConcessionsRights AppraisedDate of Sale/TimeLocationSiteViewDesign (Style)Quality of ConstructionActual AgeConditionAbove Grade Total Bdrms. Baths Total Bdrms. Baths Total Bdrms. Baths Total Bdrms. BathsRoom CountGross Living Area sq.ft. sq.ft. sq.ft. sq.ft.Basement & FinishedRooms Below GradeFunctional UtilityHeating/CoolingEnergy Efficient ItemsGarage/CarportPorch/Patio/Deck
Net Adjustment (Total) + - + - + -$ $ $Adjusted Sale Priceof Comparables $ $ $Summary of Sales Comparison Approach

Indicated Value by Sales Comparison Approach $Copyright© 2007 by a la mode, inc. This form may be reproduced unmodified without written permission, however, a la mode, inc. must be acknowledged and credited.1/2007
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18-0063RESIDENTIAL APPRAISAL SUMMARY REPORT

The cost approach is not considered an 
accurate reflection of current market value for the subject property, and has not been developed.

Single family homes are not typically sold on an income basis.  The income 
approach is not required for credible results. 

An association fee of approximately $31 per month is reportedly charged for maintenance of 
common area landscaping.  

140,000 N/A N/A
The sales comparison approach is considered the most reliable indicator of value, as it best reflects the actions of buyers & sellers in 

the market. The cost and income approaches were considered but not utilized herein for the reasons previously mentioned.  The adjusted range of the 
improved sales is  $138,400 to $142,500.  Considering all 3 sales, a retrospective value of $140,000 is estimated for the subject property; this equates 
to $89.63/sf which falls below the unadjusted range of the sales; this is reasonable considering the differences noted.  

The subject property is 
being appraised with a retrospective date of value as of November 22, 2013.  We assume the condition noted in MLS #91349906 is similar to 
the property's retrospective date.

140,000 November 22, 2013

19

Supplemental Addendum GLB Privacy Act
Brieanne Siriwan Akerman, LLP

brieanne.siriwan@akerman.com 1635 Village Center Circle, Suite 200, Las Vegas, NV  89134

Tammy L. Howard
Valbridge Property Advisors

(702) 242-9369 (702) 242-6391
tlhoward@valbridge.com

2/7/2018
A.0000253-CG NV

06/30/2019

February 5, 2018

Matthew J. Lubawy, MAI
Valbridge Property Advisors

(702) 242-9369 (702) 242-6391
mlubawy@valbridge.com

2/7/2018
A.0000044-CG NV

04/30/2019

Form GPRES - "TOTAL" appraisal software by a la mode, inc. - 1-800-ALAMODE

File No.:
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COST APPROACH TO VALUE (if developed) The Cost Approach was not developed for this appraisal.Provide adequate information for replication of the following cost figures and calculations.Support for the opinion of site value (summary of comparable land sales or other methods for estimating site value):
ESTIMATED REPRODUCTION OR REPLACEMENT COST NEWSource of cost data:Quality rating from cost service: Effective date of cost data:Comments on Cost Approach (gross living area calculations, depreciation, etc.):

OPINION OF SITE VALUE =$DWELLING Sq.Ft. @ $ =$Sq.Ft. @ $ =$Sq.Ft. @ $ =$Sq.Ft. @ $ =$Sq.Ft. @ $ =$=$Garage/Carport Sq.Ft. @ $ =$Total Estimate of Cost-New =$Less Physical Functional ExternalDepreciation =$( )Depreciated Cost of Improvements =$''As-is'' Value of Site Improvements =$=$=$
INDICATED VALUE BY COST APPROACH =$Estimated Remaining Economic Life (if required): Years
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INCOME APPROACH TO VALUE (if developed) The Income Approach was not developed for this appraisal.Estimated Monthly Market Rent $ X  Gross Rent Multiplier = $ Indicated Value by Income ApproachSummary of Income Approach (including support for market rent and GRM):

PU
D

PROJECT INFORMATION FOR PUDs (if applicable) The Subject is part of a Planned Unit Development.Legal Name of Project:Describe common elements and recreational facilities:
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Indicated Value by: Sales Comparison Approach $ Cost Approach (if developed) $ Income Approach (if developed) $Final Reconciliation
This appraisal is made ''as is'', subject to completion per plans and specifications on the basis of a Hypothetical Condition that the improvements have beencompleted, subject to the following repairs or alterations on the basis of a Hypothetical Condition that the repairs or alterations have been completed, subject tothe following required inspection based on the Extraordinary Assumption that the condition or deficiency does not require alteration or repair:

This report is also subject to other Hypothetical Conditions and/or Extraordinary Assumptions as specified in the attached addenda.
Based on the degree of inspection of the subject property, as indicated below, defined Scope of Work, Statement of Assumptions and Limiting Conditions,
and Appraiser’s Certifications, my (our) Opinion of the Market Value (or other specified value type), as defined herein, of the real property that is the subject
of this report is: $ , as of: , which is the effective date of this appraisal.
If indicated above, this Opinion of Value is subject to Hypothetical Conditions and/or Extraordinary Assumptions included in this report. See attached addenda.

AT
TA

CH
M

EN
TS A true and complete copy of this report contains pages, including exhibits which are considered an integral part of the report. This appraisal report may not beproperly understood without reference to the information contained in the complete report.Attached Exhibits:Scope of Work Limiting Cond./Certifications Hypothetical Conditions Extraordinary Assumptions Narrative AddendumSketch Addendum Location Map(s) Flood Addendum Additional Sales Cost AddendumManuf. House Addendum
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Client Contact: Client Name:E-Mail: Address:
APPRAISER

Appraiser Name:Company:Phone: Fax:E-Mail:Date of Report (Signature):License or Certification #: State:Expiration Date of License or Certification:Inspection of Subject: Interior & Exterior Exterior Only NoneDate of Inspection:

SUPERVISORY APPRAISER (if required)
or CO-APPRAISER (if applicable)

Supervisory orCo-Appraiser Name:Company:Phone: Fax:E-Mail:Date of Report (Signature):License or Certification #: State:Expiration Date of License or Certification:Inspection of Subject: Interior & Exterior Exterior Only NoneDate of Inspection:Copyright© 2007 by a la mode, inc. This form may be reproduced unmodified without written permission, however, a la mode, inc. must be acknowledged and credited.1/2007
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Purpose:  The purpose of this appraisal is to form an opinion of the fair market value for the subject property as of
the effective date which is a retrospective date of November 22, 2013.    

Intended User: Akerman, LLP.  No other users are intended by the Appraiser.  Appraiser shall consider the
intended users when determining the level of detail to be provided in the Appraisal Report.

Intended Use: Litigation. No other use is intended by the Appraiser.  The intended use as stated shall be used by
the Appraiser in determining the appropriate Scope of Work for the assignment.  

 Scope of Appraisal:

Upon receiving this assignment from the client we identified the intended users of the report, confirmed that the
effective date of the appraisal is to be consistent with a retrospective date provided by the client.  Next the real
property being appraised was identified and available property-specific data was collected through public records,
various data services and or MLS database.  

An exterior inspection of the property was completed as described herein; a visual observation of the unobstructed,
exposed surfaces of accessible areas from standing height was performed on the exterior areas of the subject
property for valuation purposes only.  The appraiser is NOT a "home inspector" and can only report conditions based
on the visual observation noted above.  The appraiser DOES NOT warrant any part/whole of the subject property
environmental conditions or other conditions that would require a licensed professional such as; identifying the
existence of Lead Based paint, Mold, Soil Slippage, Hazardous Waste, Radon Gas etc.  We did not test the
subject's mechanical systems; the appraiser is not an expert with regard to mechanical issues or electrical,
plumbing, roof, foundation systems, or State, City, County, Building Code compliance etc. 

The appraiser's inspection included noting the apparent condition, quality, utility, amenities and architectural style. 
Measurements and room counts used in this report came from county records.   Zoning data was obtained from
public records, office files, and or city/county planning offices.  The collected data was then used to develop a profile
of the subject property and analyze the highest and best use of the subject property.  

The appraiser performed a search of the local market area for the most similar closed comparable sales,
pending/contingent sales and active listings.  The accessible sales were viewed from the street; MLS photos may be
used when there is; obstruction, people are outside, when there is no access to the property, or when the MLS photo
is considered a more accurate depiction of the properties condition at the time of sale.  The sales were confirmed
and verified from public records, various data services, MLS and when necessary with an agent, the owner, or the
title company.  Interior/exterior upgrade adjustments may be made to one or more of the comparables due to
information obtained from the appraiser's exterior inspection of the property and/or information obtained from the
multiple listing service (MLS).  Where available, the appraiser has reviewed interior photographs provided by listing
agents on the comparables to obtain a better understanding of these properties.  The sales data was then analyzed
and a value opinion derived.  

In the preparation of this report, we have relied on data from county records, multiple listing service, title companies,
etc.   We believe this report to be complete and accurate, however, should any error or omission be subsequently
discovered, we reserve the right to correct it.  

Sales Comparison Analysis:
For the purpose of this appraisal, when conflict  between County Records and appraiser inspection were noted,
appraiser inspection was used.  For the purpose of this appraisal, when conflict between MLS and county records
were noted, MLS was used.

Supplemental Addendum
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Location Map
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133 McLaren St
Henderson Clark NV 89074
Akerman, LLP

Owner
ClientProperty AddressCity County State Zip Code
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Neighborhood Map
Charles J. & Tara J. Wight *
133 McLaren St
Henderson Clark NV 89074
Akerman, LLP

Owner
ClientProperty AddressCity County State Zip Code
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Aerial View
Charles J. & Tara J. Wight *
133 McLaren St
Henderson Clark NV 89074
Akerman, LLP

Owner
ClientProperty AddressCity County State Zip Code
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Aerial View Close Up
Charles J. & Tara J. Wight *
133 McLaren St
Henderson Clark NV 89074
Akerman, LLP

Owner
ClientProperty AddressCity County State Zip Code
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Assessor's Parcel Map
Charles J. & Tara J. Wight *
133 McLaren St
Henderson Clark NV 89074
Akerman, LLP

Owner
ClientProperty AddressCity County State Zip Code
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Assessor's Parcel Map Close Up
Charles J. & Tara J. Wight *
133 McLaren St
Henderson Clark NV 89074
Akerman, LLP

Owner
ClientProperty AddressCity County State Zip Code
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Form PIC3x5.SR - "TOTAL" appraisal software by a la mode, inc. - 1-800-ALAMODE

Subject Photo Page
Charles J. & Tara J. Wight *
133 McLaren St
Henderson Clark NV 89074
Akerman, LLP

Front viewSales PriceGross Living AreaTotal RoomsTotal BedroomsTotal BathroomsLocationViewSiteQualityAge

133 McLaren St
0.00
1,562
5
3
3
Average
Residential
4,500 sf/interior
Average, typical
23

Photos taken 2/5/2018
by Tammy Howard

Additional front view

Owner
ClientProperty AddressCity County State Zip Code
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Comparable Sales Map
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Comparable Photo Page
Charles J. & Tara J. Wight *
133 McLaren St
Henderson Clark NV 89074
Akerman, LLP

Comparable 1Prox. to SubjectSales PriceGross Living AreaTotal RoomsTotal BedroomsTotal BathroomsLocationViewSiteQualityAge

132 McLaren St
0.03 miles E
152,000
1,562
6
3
3
Average
Street
3,920 sf/interior
Average
23 years

Photo from MLS 

Comparable 2Prox. to SubjectSales PriceGross Living AreaTotal RoomsTotal BedroomsTotal BathroomsLocationViewSiteQualityAge

1740 Blanchard Dr
0.13 miles W
149,900
1,529
6
3
2
Average
None
3,920 sf/interior
Average
21 years

Photo from MLS

Comparable 3Prox. to SubjectSales PriceGross Living AreaTotal RoomsTotal BedroomsTotal BathroomsLocationViewSiteQualityAge

1707 Talon Ave
0.07 miles S
155,000
1,562
6
3
3
Average
Street
3,920 sf/interior
Average
22 years

Photo from MLS

Owner
ClientProperty AddressCity County State Zip Code
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18-0063Assumptions, Limiting Conditions & Scope of Work
133 McLaren St Henderson NV 89074

Akerman, LLP 1635 Village Center Circle, Suite 200, Las Vegas, NV  89134
Tammy L. Howard 3034 S. Durango Drive, Suite 100, Las Vegas, NV 89117

STATEMENT OF ASSUMPTIONS & LIMITING CONDITIONS- The appraiser will not be responsible for matters of a legal nature that affect either the property being appraised or the title to it. The appraiser assumes that the title is good and marketable and, therefore, will not render any opinions about the title. The property is appraised on the basis of it being under responsible ownership.- The appraiser may have provided a sketch in the appraisal report to show approximate dimensions of the improvements, and any such sketch is included only to assist the reader of the report in visualizing the property and understanding the appraiser's determination of its size. Unless otherwise indicated, a Land Survey was not performed.- If so indicated, the appraiser has examined the available flood maps that are provided by the Federal Emergency Management Agency (or other data sources) and has noted in the appraisal report whether the subject site is located in an identified Special Flood Hazard Area. Because the appraiser is not a surveyor, he or she makes no guarantees, express or implied, regarding this determination.- The appraiser will not give testimony or appear in court because he or she made an appraisal of the property in question, unless specific arrangements to do so have been made beforehand.- If the cost approach is included in this appraisal, the appraiser has estimated the value of the land in the cost approach at its highest and best use, and the improvements at their contributory value. These separate valuations of the land and improvements must not be used in conjunction with any other appraisal and are invalid if they are so used. Unless otherwise specifically indicated, the cost approach value is not an insurance value, and should not be used as such.- The appraiser has noted in the appraisal report any adverse conditions (including, but not limited to, needed repairs, depreciation, the presence of hazardous wastes, toxic substances, etc.) observed during the inspection of the subject property, or that he or she became aware of during the normal research involved in performing the appraisal. Unless otherwise stated in the appraisal report, the appraiser has no knowledge of any hidden or unapparent conditions of the property, or adverse environmental conditions (including, but not limited to, the presence of hazardous wastes, toxic substances, etc.) that would make the property more or less valuable, and has assumed that there are no such conditions and makes no guarantees or warranties, express or implied, regarding the condition of the property. The appraiser will not be responsible for any such conditions that do exist or for any engineering or testing that might be required to discover whether such conditions exist.  Because the appraiser is not an expert in the field of environmental hazards, the appraisal report must not be considered as an environmental assessment of the property.- The appraiser obtained the information, estimates, and opinions that were expressed in the appraisal report from sources that he or she considers to be reliable and believes them to be true and correct.  The appraiser does not assume responsibility for the accuracy of such items that were furnished by other parties.- The appraiser will not disclose the contents of the appraisal report except as provided for in the Uniform Standards of Professional Appraisal Practice, and any applicable federal, state or local laws.- If this appraisal is indicated as subject to satisfactory completion, repairs, or alterations, the appraiser has based his or her appraisal report and valuation conclusion on the assumption that completion of the improvements will be performed in a workmanlike manner.- An appraiser's client is the party (or parties) who engage an appraiser in a specific assignment. Any other party acquiring this report from the client does not become a party to the appraiser-client relationship. Any persons receiving this appraisal report because of disclosure requirements applicable to the appraiser's client do not become intended users of this report unless specifically identified by the client at the time of the assignment.- The appraiser's written consent and approval must be obtained before this appraisal report can be conveyed by anyone to the public, through advertising, public relations, news, sales, or by means of any other media, or by its inclusion in a private or public database. - An appraisal of real property is not a 'home inspection' and should not be construed as such. As part of the valuation process, the appraiser performs a non-invasive visual inventory that is not intended to reveal defects or detrimental conditions that are not readily apparent. The presence of such conditions or defects could adversely affect the appraiser's opinion of value. Clients with concerns about such potential negative factors are encouraged to engage the appropriate type of expert to investigate.

The Scope of Work is the type and extent of research and analyses performed in an appraisal assignment that is required to produce credible assignment results, given the nature of the appraisal problem, the specific requirements of the intended user(s) and the intended use of the appraisal report. Reliance upon this report, regardless of how acquired, by any party or for any use, other than those specified in this report by the Appraiser, is prohibited. The Opinion of Value that is the conclusion of this report is credible only within the context of the Scope of Work, Effective Date, the Date of Report, the Intended User(s), the Intended Use, the stated Assumptions and Limiting Conditions, any Hypothetical Conditions and/or Extraordinary Assumptions, and the Type of Value, as defined herein. The appraiser, appraisal firm, and related parties assume no obligation, liability, or accountability, and will not be responsible for any unauthorized use of this report or its conclusions.
Additional Comments (Scope of Work, Extraordinary Assumptions, Hypothetical Conditions, etc.):
An exterior inspection of the property was performed from the street and MLS data was reviewed, #1349906.  The subject is reported to have 
needed mold remediation in the master bedroom.  While we are not mold remediation experts, we have deducted $15,000 for repairs which is 
a subjective figure.  An extraordinary assumption is made the remediation cost is $15,000 and the rest of the property was in average overall 
condition with no repairs needed as of the retrospective date of value.  The use of the extraordinary assumption may have affected the 
assignment results. The purpose of this appraisal is for a "non lender" appraisal.  It should be noted that the appraisers's data and comparables utilized were retrieved as of the inspection date noted within the body of the report.  This report is intended for use by the Client that is named on page 1 of this report.Living area and room counts used in this report come from Clark County records and MLS data.   The sales were confirmed and verified from public records, various data services, MLS and when necessary with an agent, the owner or the title company.   In the preparation of this report, we have relied on data from county records, multiple listing service, title companies, etc.   We believe this report to be complete and accurate, however, should any error or omission be subsequently discovered, we reserve the right to correct it.  

Form GPRES2AD - "TOTAL" appraisal software by a la mode, inc. - 1-800-ALAMODE
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18-0063Certifications
133 McLaren St Henderson NV 89074

Akerman, LLP 1635 Village Center Circle, Suite 200, Las Vegas, NV  89134
Tammy L. Howard 3034 S. Durango Drive, Suite 100, Las Vegas, NV 89117

APPRAISER'S CERTIFICATION
I certify that, to the best of my knowledge and belief:- The statements of fact contained in this report are true and correct.- The credibility of this report, for the stated use by the stated user(s), of the reported analyses, opinions, and conclusions are limited only by the reported assumptions and limiting conditions, and are my personal, impartial, and unbiased professional analyses, opinions, and conclusions.- I have no present or prospective interest in the property that is the subject of this report and no personal interest with respect to the parties involved.- I have no bias with respect to the property that is the subject of this report or to the parties involved with this assignment.- My engagement in this assignment was not contingent upon developing or reporting predetermined results.- My compensation for completing this assignment is not contingent upon the development or reporting of a predetermined value or direction in value that favors the cause of the client, the amount of the value opinion, the attainment of a stipulated result, or the occurrence of a subsequent event directly related to the intended use of this appraisal.- My analyses, opinions, and conclusions were developed, and this report has been prepared, in conformity with the Uniform Standards of Professional Appraisal Practice that were in effect at the time this report was prepared.- I did not base, either partially or completely, my analysis and/or the opinion of value in the appraisal report on the race, color, religion, sex, handicap, familial status, or national origin of either the prospective owners or occupants of the subject property, or of the present owners or occupants of the properties in the vicinity of the subject property.- Unless otherwise indicated, I have made a personal inspection of the property that is the subject of this report.- Unless otherwise indicated, no one provided significant real property appraisal assistance to the person(s) signing this certification.
Additional Certifications:    The reported analyses, opinions, and conclusions were developed, and this report has been prepared, in conformity with the requirements of the Code of Professional Ethics & Standards of Professional Appraisal Practice of the Appraisal Institute.-The use of this report is subject to the requirements of the Appraisal Institute relating to review by its duly authorized representatives. -As of the date of this report, Matthew Lubawy, MAI has completed the continuing education program of the Appraisal Institute.-The appraisers' state registration/certification has not been revoked, suspended, canceled or restricted.
 
Disclosure of Prior Appraisal and/or Other Services:I certify that, to the best of my knowledge and belief:I have not performed a prior appraisal or other service regarding the subject property within the 3 year period immediately preceding acceptance of this appraisal assignment.  
DEFINITION OF FAIR MARKET VALUE *:"The price which a purchaser, willing but not obliged to buy, would pay an owner willing but not obliged to sell, taking into consideration all the uses to which the property is adapted and might in reason be applied."Source:  Unruh v. Streight, 96 Nev. 684, 686, 615 P.2d 247 (1980)This definition of market value was obtained from the 1980 Nevada Supreme Court decision of Unruh v. Streight.  In this case, the court required the determination of market value in order to ascertain the amount of the deficiency judgment as of the foreclosure date.  Although components of the fair market value definition were not specifically stated, existing debt, liens, duress and distress were not included in appraising the property.  Therefore, our conclusion of fair market value is based on the subject property being free and clear of liens, encumbrances and debt.  Furthermore, it is based on sales that were purchased with cash or terms equivalent to cash, without any duress or distress of any parties to the transaction.  Since the subject property involves the foreclosure of real estate, this definition was agreed to by the appraiser and the client as being reasonable and appropriate for their intended use.  

Brieanne Siriwan Akerman, LLP
brieanne.siriwan@akerman.com 1635 Village Center Circle, Suite 200, Las Vegas, NV  89134

Tammy L. Howard
Valbridge Property Advisors

(702) 242-9369 (702) 242-6391
tlhoward@valbridge.com

2/7/2018
A.0000253-CG NV

06/30/2019

February 5, 2018

Matthew J. Lubawy, MAI
Valbridge Property Advisors

(702) 242-9369 (702) 242-6391
mlubawy@valbridge.com

2/7/2018
A.0000044-CG NV

04/30/2019
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MATTHEW LUBAWY, MAI 
DEPOSITIONS/TRIAL TESTIMONY 

 
 

DEPOSITIONS 
 
 

NEVADA STATE DISTRICT COURT 
 

Branch Banking and Trust Company, et al., vs. Joe D. Thomas, et al., (Case #A-12-
670622-B) 
Date: August 9, 2013 
Attorneys: Gabriel Blumberg, Gordon Silver  Attorneys for Defendant; Allison Noto, 
Sylvester & Polednak, Attorneys for Plaintiff 
Our File No: 13-0108-000 

 
Richard & Bie-Shia K. Chu, et al. vs. Alan Schachtman, et al., (Case #A572474) 
Date:  November 19, 2014 
Attorneys:  Scott Coston, Burdman & Coston  Attorneys for Plaintiff; Jeff Garofalo, Lee, 
Hernandez, Landrum & Garofalo, Attorneys for Defendant 
Our File No: 14-0195-001 
 
SFR Investment Pool 1, LLC. vs. Nationstar Mortgage, LLC., Sandra Salas, Does 1 
through X and ROE Corporations I through X (Case #A-13-684596-C) 
Date:  July 1, 2015 
Attorneys:  Karen L. Hanks, Howard Kim & Associates - Attorneys for Plaintiff; Melanie 
D. Morgan, Akerman, LLP - Attorneys for Defendant 
Our File No: 15-1013 
 
Ignacio Gutierrez vs. SFR Investments Pool 1, LLC; Nevada Association Services, Inc., 
Horizon Heights Homeowners Association; KB Home Mortgage Company, , DOE 
Individuals I through X, ROE Corporations and Organization I through X. 
 
SFR Investments Pool 1, LLC. vs. Ignacio Gutierrez; Nationstar Mortgage, LLC, 
Countrywide Home Loans, Inc., Does I-X; and Roes 1-10, inclusive (Case #A-13-
684715-C) 
Date:  August 5, 2015 
Attorneys:  Karen L. Hanks, Howard Kim & Associates  Attorneys for Plaintiff; 
Akerman, LLP, Attorneys for Defendant 
Our File No: 15-1021 
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MATTHEW LUBAWY, MAI 
DEPOSITIONS (continued) 

 
Hodgepodge, LLC. vs. Blood Family Trust U/A/D 10/25/90, by and through its 
Trustees, John R. Blood and Paula Blood, Does I-X; and ROE Entities I-X, inclusive 
(Case #A-15-719153-B) 
Date:  November 10, 2015 
Attorneys:  Erika Pike Turner with Garman, Turner, Gordon  Attorneys for Plaintiff; 
Jeff Sylvester with Sylvester & Polednak, LTD, Attorneys for Defendant 
Our File No: 15-0131-001 & 002 
 
Federal Deposit Insurance Corporation as Receiver for Washington Mutual Bank. vs. 
Nevada Title Company (Case #2:14-cv-01567-GMN-GWF) 
Date:  December 21, 2015 
Attorneys:  Emilia P.E. Morris, Mortgage Recovery Law Group LLP.  Attorneys for 
Plaintiff;  
Scott Burris with Wilson Elser Moskowitz Edelman & Dicker, LLP, Attorneys for 
Defendant 
Our File No: 15-1070 
 
Carrington Mortgage Services, LLC vs Saticoy Bay LLC Series 6709 Brick House; 
Cactus Springs at Fairfax Village Homeowners Association; Hampton & Hampton 
Collections, LLC (Case #2:15-cv-01852 APG-PAL) 
Date:  June 3, 2016 
Attorneys:  Maximiliano D. Couvillier, III, Black & Lobello  Attorneys for Plaintiff;  
Robert S. Larsen and David T. Gluth, Gordon & Rees LLP - Attorneys for Defendant 
Our File No: 16-0057 
 

 
U.S. DISTRICT COURT 
 

George F. Tibsherany, Inc. vs. The Midby Companies, LLC (Case #CV-S-05-
0613-LDG-GWF  
Date:  December 11, 2006 
Attorneys:  Nicholas M. Wieczorek (Morris, Polich, and Purdy, LLPO),  
William L. Coulthard (Harrison, Kemp & Jones), John Wendland (Weil  
& Drage, APC), Scott R. Cook (Gordon & Rees), Aviva Gordon (Ellis &  
Gordon) 
Judge:  Lloyd D. George 
Our File No: 06-301 
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FEDERAL BANKRUPTCY COURT 
 

 
Whitton Corporation (Case #BK-S-10-32680-BAM) 
Date:  April 13, 2011 
Attorneys:  Rodney M. Jean and Mohamed A. Iqbal, Jr., (Lionel Sawyer  Collins) 
 
Marion Manor, LLC (Case No. BK-S-11-28020-BAM) 
Date:  February 24, 2012 
Attorneys:  Chris Kaup and Lars Evensen with Holland & Hart; David J. 
Winterton & Associates, Ltd. 
 
Desert Inn Management Company, LTD. (Case No. BK-S-12-16719-LBR) 
Date:  January 29, 2013 
Attorneys:  Eric T. Gjerdingen, Gordon Silver & Jefrey Willis, Snell & Wilmer 
 

TRIAL TESTIMONY 
 
 
NEVADA STATE DISTRICT COURT 
 

Bank of Nevada vs. Monterey Industrial, LLC; and Maria Guadalupe De 
Tostado, (Case #A-10-623435-C) 
Date: March 15, 2011 
Attorney:  Michael D. Mazur, ESQ 
Judge: Jessie Walsh 
 
Alliance Homes LLC (Bank of NV) vs. N. Las Vegas II, LLC; Frank T. Ferraro, 
Jr.; Christopher Paskvan; Tom Fehrman, (Case #A-10-610698-C) 
Date: April 15, 2011 
Attorneys:  H. Stanley Johnson, CJD Law Group LLC; James B. Ball, Poli and Ball, 
PLC 
Judge: Nancy L. Allf 
 
Bank of Nevada vs. Pebble Pines, LLC and Quiet Moon, LLC, (Case #A-11-
637410-C) 
Date: June 3, 2011 
Attorney:  Stephanie Hardie Allen  Kaempfer Crowell Penshaw Gronauer & 
Fiorentino 
Judge: Jerry A. Wiese 
Our File No: 10-468 
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NV Energy v. Copperfield Investment & Development Co.  
(Case # A-09-604760-C) testified on behalf of Plaintiff 
Date:  October 27, 2011 
Attorneys:  Plaintiff attorney: Kirby Gruchow (Leach, Johnson, Song & Gruchow) 
Defendant attorney:  John M. Netzorg  
Judge:  Susan Johnson 
 
Bank of Nevada v. Classic Productions, LLC 
(Case # A-10-626894-C) testified on behalf of Plaintiff 
Date:  August 27, 2012 
Attorneys:  Plaintiff attorney:  Michael D. Mazur  
Defendant attorney:  Lucas M. Gjovig  
Judge:  Jerry A. Wiese 
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Taylor Emanuel v. Richard Jones, et al. 
(Case # A-10-611339-B) testified on behalf Defendant/Counter Claimant   
Bank of Las Vegas 
Date:  August 28, 2012 
Attorneys:  Defendant/Counter Claimant attorney:  Nicole Lovelock  
(Holland & Hart, LLP) 
Plaintiff attorney:   David J. Winterton 
Judge:  Elizabeth Gonzalez 
 
November 2005 Land Investors, LLC, et al. vs. Nevada Power Co. 
(Case # A-10-611150-C  testified on behalf of Defendant  Nevada Power Company 
Date:  June 28 & July 1, 2013 
Attorneys:  Defendant: William E. Peterson & Janine C. Prupas, Snell & Wilmer (Snell & 
Wilmer, LLP) 
Plaintiff attorney:  J. Randall Jones & Eric M. Pepperman (Kemp, Jones & Coulthard, 
LLP) & Mark E. Ferrario (Greenberg Traurig) 
Judge:  Gloria Sturman 
 
Branch Banking and Trust Company, et al., vs. Joe D. Thomas, et al., (Case #A-12-
670622-B) 
Date: September 9, 2013 
Attorneys: Gabriel Blumberg, Gordon Silver  Attorneys for Defendant; Allison Noto, 
Sylvester & Polednak, Attorneys for Plaintiff 
Our File No: 13-0108-000 
Judge:  Elizabeth Gonzalez 

 
Branch Banking and Trust Company, et al., vs. Joe D. Thomas, et al., (Case #A-12-
670622-B) 
Date: September 9, 2013 
Attorneys: Gabriel Blumberg, Gordon Silver  Attorneys for Defendant; Allison Noto, 
Sylvester & Polednak, Attorneys for Plaintiff 
Our File No: 13-0108-000 
Judge:  Elizabeth Gonzalez 

 
Nevada State Bank vs. David Fandel, (Case #A-14-697643-B) 
Date: August 24, 2015 
Attorneys: Erika Pike Turner, Garman Turner Gordon, LLP  Attorney for Plaintiff, John 
Gutke, Attorney for Defendants;  
Our File No: 134-0254-000 and 13-0255-000 
Judge:  Mark Denton 

SA0231



 

6 
 

 
2010-1 CRE Venture LLC vs. OHDB, LLC., Lawrence Doyle, Joseph Lamarca, Stan 
Wasserkrug, John Hessling, Keith Lyon and Bonnie Chu (Case #A-13-680017-B) 
Date: November 30, 2015 
Attorneys: Alina Shell, McLetchie Shell, LLC  Attorney for Defendant, Leslie S. Godfrey, 
Greenberg Traurig, LLP, Attorney for Plaintiff;  
Our File No: 15-0004-001 
Judge:  Susan W. Scann 

 
U.S. DISTRICT COURT 

 
 
FDIC as receiver for Community Bank of Nevada vs. Glen Smith & Glen 
Development Company LLC (Case #A575592)  
Date: January 10, 2011 
Attorneys: Spencer H. Gunnerson, Kemp, Jones & Coulthard; Aaron Shipley, McDonald 
Carano Wilson 
Judge: Elizabeth Gonzales 
Our File No: 09-251 
 

 
FEDERAL BANKRUPTCY COURT 
 

 
Francis K. Poirier vs. Sean R. Harron and Elise M. Harron (Bankruptcy Case #09-22463-
mkn)  
Date: November 9, 2010 
Attorneys: Michael Stein and Erica J. Stutman of Snell & Wilmer 
Chief Judge: Mike K. Nakagawa 
Our File No:  1007-001C (Residential) 
 
Francis K. Poirier vs. Sean R. Harron and Elise M. Harron (Bankruptcy Case #09-22463-
mkn)  
Date: January 13, 2011 
Attorneys: Michael Stein and Erica J. Stutman of Snell & Wilmer 
Chief Judge: Mike K. Nakagawa 
Our File No: 1007-001C (Residential) 
 
Whitton Corporation (Case #BK-S-10-32680-BAM) 
Date:  June 3, 2011 
Attorneys:  Rodney M. Jean and Mohamed A. Iqbal, Jr., (Lionel Sawyer Collins); 
David Snyder and Brett Axelrod (Fox Rothschild) 
Judge: Bruce A. Markell 
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Marion Manor, LLC (Bankruptcy Case No. BK-S-11-28020-BAM) 
Date:  February 28-29, 2011 and March 9, 2011 
Attorneys:   Tenille Pereira, (David J. Winterton & Assoc

s Attorney 
Judge:  Bruce A. Markell  
Our File No: 11-272 
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Fee Schedule  
 
 
 
 
 
Three-hour minimum for deposition and testimony. 
 
If deposition or Court Testimony is cancelled within 24 hours of scheduled appearance, client will be billed for 50% 
of the three-hour minimum, in addition to any preparation time. 
 

Expert Witness Testimony $400/hr. 
Deposition and Court Testimony $400/hr. 
Supplemental Work, Research, Trial Preparation $400/hr. 

SA0235 Docket 78661   Document 2019-44717
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© 2015 Fannie Mae. Trademarks of Fannie Mae. LL-2015-04 Page 1 

Lender Letter LL-2015-04     September 16, 2015To: All Fannie Mae Single-Family ServicersNevada HOA LitigationServicer Reliance on HERA:  Nevada PropertiesOn September 18, 2014, the Nevada Supreme Court held that a homeowners association’s non-judicial foreclosure of a “super-priority” lien could extinguish an existing first deed of trust.  See SFR Investments v. 
U.S. Bank (Nev. 2014).  In response, the Federal Housing Finance Agency (FHFA), Fannie Mae, Freddie Mac, and various GSE servicers have asserted in litigation that the Housing and Economic Recovery Act of 2008 (HERA), prohibits the extinguishment of GSE liens absent FHFA’s consent as conservator of the GSEs.FHFA’s Statement on Servicer Reliance on HERAFor reference, attached is the Servicer Reliance on HERA in Foreclosures Involving Homeownership Associations statement issued by FHFA on August 28, 2015, regarding servicers’ reliance on HERA in connection with Nevada “super-priority” lien foreclosures and related HOA litigation.Servicer Obligation to Escalate All Non-Routine LitigationFannie Mae reminds the servicer to escalate via submission of the Non-Routine Litigation Form (Form 20) as specified in Servicing Guide E-1.3-01, General Servicer Responsibilities for Non-Routine Matters all non-routine litigation involving actions that challenge the validity, priority, or enforceability of a Fannie Mae mortgage loan or that seek to impair Fannie Mae’s interest in an acquired property. Additionally, Servicing Guide E-1.3-02, Reporting Non-Routine Litigation to Fannie Mae specifies servicers must report non-routine litigation to Fannie Mae within two business days of the servicer receiving notice of the litigation.

*****
The servicer should contact its Servicing Consultant, Portfolio Manager, or Fannie Mae’s Credit Portfolio Management’s Servicer Support Center at 1-888-FANNIE5 (1-888-326-6435) with any questions regarding this Lender Letter.
Malloy Evans Vice President Credit Portfolio Management
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Federal Housing Finance Agency

August 28, 2015

Servicer Reliance on the Housing and Economic Recovery Act of 2008 in Foreclosures Involving 
Homeownership Associations 

As noted in the December 22, 2014 and April 21, 2015 statements on certain super-priority liens, the Federal 
Housing Finance Agency has an obligation to protect Fannie Mae's and Freddie Mac’s property rights.  FHFA will 
aggressively do so by bringing or supporting actions to contest common ownership association (commonly known 
as HOAs) foreclosures that purport to extinguish Enterprise property interests in a manner that contravenes federal 
law.   

This statement confirms that FHFA supports the reliance on Title 12 United States Code Section 4617(j)(3) in 
litigation by authorized servicers of the Enterprises to preclude the purported involuntary extinguishment of an 
Enterprise’s property interest by an HOA foreclosure sale. 
Alfred M. Pollard 
General Counsel 
Federal Housing Finance Agency 
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